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PREFACE
7

.

This survey of the, computer software industry was Undertaken at the
request of theACommission on New Technological Uses of Copyrighted Works.
:(CONTU). Its' single narrow purpose is to provide a- statistical base to CONTU
deliberations on the nature and extent , of appropriate legal _protection for
computer software.lt is neither a study. of individual cases, nor a comprehensive
legal analysis, nor a balanced consideration of poliCy. It is however, a substantial
contribution to the empirical data which is essential to the process of making wise
laws. ... . :,

. , I,

/ - We are especially incleotpd to the CONTU technical staff, and
particularly Arthur J. Levine and -Michtp,1 S.:. Keplinger for their assistance with
the-. design. of the survey questionnairet" to Martin A. Goetz of 'Applied Data

. Research, Inc., and Jerome Dreyer of the Association of Data Processing'SerVice
Organizations, Inc., (ADAPSO) for securing and sustaining the cooperation of the
ADAPSO member firms and to Don Leavitt of Computerworld for *extending our
inquiry to his readership. f

.,;

/ extent
, .

To the exteht that we have exercised scholarly pretensions beyond the
strict limitatio of a survey, a special debt' of-gratitude is owed to our friend
Robert, P. Sigel w; --esident of the Computer Law Association,' andzithrough him
tca other colleagues in. the Association itThb have never failed to exterrd a helping
hpnd. The case and bibliographical infOr-oration in the appendices is largely 'an
pdated, revised listing of material included in - the Computer Law Service

'Relio,rteri published by Callaghan dc Co., and edited by Bob Bigglow. We have
deli6erately utilized the format of CLSR to facilitate research by our successors.

* ..
,

Nembps of the project staff were: 4-- ,_ s,

\

Richard I. Miller Project Director

Clarence OW. Brown
Francis J. Kelley, 7

Deborah C. Notman
Michael A.- Walker

I
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SUBiliARY OF FINDINGS

A written survey of the computer software industry, as represented by
membership 'in the major trade' association and readers of the'principal. trade
periodical, characterized the typical company as follows:.

It is independently owned and is leSs than 10 years old. It has'. flAtr,er
100' employees, annual sales of under .$5 million and spends slightly tkider

100,000 per year on research and development. It could be located almost
anyWhere 'in the U.S. but is more likely to be in the Northeast or California than
elsewhere. Its principal markets are apt to be consulting, contract programming,
the developthent of proprietary software packages and data center operations and
management. Although its revenues are fairly distributed -over each of its
markets, it tends to- specialize in specific products or service .lines:-It develops

n,from one to two doze computer programs per year at its -ow'n expense and. an
equal number are purchasednd or developed at its customer's expense.

,This 'company relies ely von its technological resourcefulness in a
burgeoning -industry. It-is not particularly concerned with the protection of the
software that it develops or purchise6 and, to the extent that it is, would prefer

Nto rely upon physical, technological, and contractual modes .of protection rather-
than legal monopolies. It is not' at all convinced that legal protection is necessary
and feels thatt is generally ineffective even wlien invoked. -The conipany may

just "may" take advantage of legal protection if it is offered, provided that it
is simple,: accessible and inexpensive. The' absence -of legal protection, however,
will not in any way deter it from developing or marketing new programs. -c

. -

These perceptions_ are likely to change as the, company getS larger,
particularly if it is involved in general business and systems software programs.
Indeed, a large company which develbps' business programs on a proprietary basis,,
or for management of a facility, is likely to support legal protection with
some ."--ulee of enthusiasm., RelatiVe to the number of firms in --the indifferent
majority, koweVer, it is a lonelyalbeit loud, voice in its industry.

The typical company would not change its develOpment Or marketing
plans if ...the copyright law "were to substantially t'strctrigthen available legal
proteCtiori. It is not especially interested in the recent development Of "trapdoor
functions". which promise unbreakable ciphers and would probably''be even lesi
interested in the creation of utility modelS or other o'agintitive new legal devices..
The more engineering and technically oriented the c.Orripany's programtningl. the

. more prepared it is to rely upon the uniqueness of its product andWi s "skills for
protection to the thatat it is conscious of protection at all. C versely;the
more generalized its applications or systems programming, the more sensitive it is
to the need for iprotection. But these are shadings at' the extremities: the singular
outstanding-conclusion of the survey is that for, the most part the issue of legal
protection -through a grant of limited -monopoly is a matter of. monumental

. :..insjgnificance to the industry. . . )



.BACKGROUND TO THE SURVEY

A. The Software S6bcommittee Report

This report presents re-suits of a survey conducted byFiatbridge House
under the auspices of CONTU (National Commission on New Technological Uses of
Copyrighted Works) to assess the attitudes of the computer software industry on,
legal protection .for -services and their products under existing patent, copyright
and other laws.

-

The CONTU "Software Subcommittee" report of April 1977 reviewed .

the literature, the law and testimony concerning the conflicting social interests in
the protection of computer software and econcluOed that " . these interests can
best be balanced with respect to computer programs, as with all other, works of
authorship, by affording such works copyright protection.,* 1 However; the

- Subcommittee also noted expressions of reservations among the commissioners,
the witnesses, and scholarly commentators. Indeed, tabulating merely the oral and
written testimony from 20 -Sttbeetitinittee witnesses representing l8 organizations
it was observed that "11 favored copyright, three favored patent; three favored
trade -secrecy, eight had no preference, and two pereeived no need for
pidtection.n

4Harbridge Housed was retained against this background to--secure
additional empirical data on the nature and effeets_of software protection to
assist the Commmission in its deliberation&

.. .

1 ---- , -
B.: Etithlights of Legal Issues

- Thirteen years have passed-sine& the Copyright Office's 1964 decision
Jo-accept computer programs ,as registkorable for Copyright protection. Yet. the
adequacy of laws that protect the proprietary interest in Computer software, as
well as their substane and appileaIrtl, are still in controversy. 'section 117 of
P.L.A-553 clearly preserves the legal atus guo on computer _related works - and
leaves all of the outstanding questions open.3 Nevertheless, -this youthful industry

- hai burgeoned: The EDP Industrial Reporter estimated that $9013 million would be
spent on software development in 1976..4 Rough estimatelFsuggest that as many as
10,000 separate computer prorrams are created daily in the U.S. 5 -

1-Report, p. 2. -

2Id., p. 25.
.

St
-See H.R. Rep. No. 1476, 94*Cong. 2d Sess.; Sen. 'ter). .6.'473; 94th Cong. 2d .,, . ,

.
. Sess. (1976). . t. L._ . -t...,

7 --,- .
4EDP Inerustr Reporteforpubliihed by internatioparbata Corp., March 26, 1976.
5Goldberg, Morton D., jal Protection for EDP -Software, 18 patamation` 66
(S/1'971).

I
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Given the limited availability of the le gdl mechanisms available for
protecting computer software, it is not surprising thikt many software developers_
feel the legal system' is unresponsive to their needs. Two recent Supreme Court
decisions - Gottschalk v. Benson, 409 U.S. 63 (1972),, which, characterized the
computer program in question as an unpaterrtable. smathematicai algorithm or
fcirmula, and Dann v. Johnston, 96 S. Ct. 1393 (1976), which for the most part
sidestepped the software patentability, issue - have generally., barred ''patent.. protection 'for computer software.6 Ironically, though, ifthe same set of logical
steps contained in a computer program were permanently embodied in the
circuitry of art item of _coMputer hardware, the resulting "firmware" might
presumably, be patentable. The peculiar character of computer software
complicates the task of devising appropriate legal rOchanisms to protect the
proprietary interests of computer program producers. Not until 'the hearings
surrounding the passage of the Copyright Act of 197.6 did the Congress explicitly

, proclaim the copyrightability of computer programs.
- .

t4 ' . .- Computer programs are classified as books by th Copyright Office.
As with books, the holder of a software copyright has exclusive right to copy the
form-of expression of the author's ideas. It is.reasonably easy to envision the type
of potetion offered by statutory ,copyright to literary works. For computer
software, hoWever, what is Protected is,,not as readily discerned._ For example,
whiles an up:authorized photo or magneti 'copy of a registereclo6rnputer program
would constitute an infringement, the eal value of a computer program is not

-.,r -

. captured until the program is actually put to use in a computer. Yet the-----
unauthorized use of a computer program by entering it into a computer without

i
copying it -may not constitute an infringement, nor may-storage of that prograM in
an electronic memory-or on tape. Moreover, many question the vauie of copyright
protection when a plagiarist can deriVe the value of a program by substantially
duplieating,the ideas and techniques embodied in it without4echnieally raringing.

_
.. The 'copyright law for literary works is designed to provide the copyright holder a

means to control or benefit from the wide distribution of his work, copyright laws
. do not intend to limit use of literary. works but instead to encourage widespread

S % usage. However, a computer program does not necessarily derive its monetary
type of applicationvalue from the breadth of its distributiori but rather from the

for. which it is used. -;.,

Y ,

Bolstering projection for comPUter software is not without hazards.
Arthur Miller' characterizes computer programs as processes and. warns that a

Yright system that grants a' monopoly on the utilization __of a process,
aches .the monopoly power granted by the patent system without the .

-

<

a

4.

6A complete list of all computer software cases is set forth in Appendix A beloW.

1 ......._
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safeguards attached to the patent examination process. 7 Furthermore, an
abundance of software copyrights might. seriously hamper future software
development. Developers would have to extensively research existing copyrights
to avoid infringing other programs. Complex ditagreements would occur regarding
priority, originality, and private rights versus public domain.

Other .observers question the need for further software 'protection.
Keefe and Mahn .8 note that the marketing of most software packages includes
significant supporticrg services' by the seller without which successful marketing or
use of the software' by a copier w d be,prohibitively-difficult. It is alguedthat
the importance of these, support services which accompany software products
decrease the need for further software protection. On the other hand, software is
early in the product life cycle and many buyers of computer software may be at a
stage of relative unsophistication with the product. Perhaps as users become more
knowledgeable about the use and maintenance of computer software, protection of
proprietary software products may become increasingly important to the survival
of the industry.

Many feel that proprietary software products that are distributed on a /7
limited basis and which can be classified. as "unpublistiee't can obtain generous
protection ,through a combination of cornman law copyright and trade secret law.
Common law copyright may offer broader protection than statutory copyright
since use as well as copying of a program is often prohibited. But the laws are
complicated and vary between states.' Common law copyright applies only to
products of fairly limited distritution. To preserve trade secret protection, soft-
ware developers must employ extensive techniques to closely limit disclosure of
information about the protected secret. Furthermore, questions have been raised
about the future of common law copyright and trade secret laivs. The Copyright.
Act of 1976 specifically preempts state copyright laws pertalningto unilublished
works fixed in a tangible medium of expression. Trade secret laws that confer
rights equivalent to thoSe within the scope of . the Copyright Act are also
preempted.9 How this .will afkect "unpublished" softWare products which previ-
ously may have benefited from the generally broader state copyright laws cannot
be precisely predicted.

7Miller, Arthur, ."Computers and Copyright.Law," Michigan State BferAjoutnal 4/67
p. 11-18. See also "Additional Vjews on Computer Software" by John Hersey, an
addendum t¢ the CONTU Software Subcommittee Report of April 1977.

8 Keefe, Arthur J. and-Mahn, Terry G., "Protecting Software: ;Is It Worth All the
Trouble" 62 A.B.4.J. 906 (1976).

9H.R. Report #1476, Ibid., and §301 of P.L. 94-533. See also, p. 20 of CONTU
report cited supra.

(
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. The 1973 National SCienee Foundation Study'

To a- degree, this work is an expanded update of a modest survey
conducted iri 1973 for the -National Science Foundation as part of a larger-project
on legal incentives and barriers to utilizing technological innovation. The 1973.study included a brief survey of modes of legal protection utilized by the
computer services industry and the perceived adequacy of the laws.10 At that
time while considering the application of laws to developing technologies which

- neatly nto established ,legal categories, we became concerned.- with
co er softwa which we defined as the series of instructions and documen-
tary material whi makes'POssible the functioning of computer hardware.

With the assistance of the Association of Data Processing Service
Organizations (ADAPSO) we conducted the first survey on modes of legal pro-
tection utilized by the software industry. This study indicated that couright
protection ,ranked third in preferred modes of protection, behind tradersecret
licen-7es and leases with confidential disclosure ciales. There was a moderate
interest in software protection but little evidence tilt its presence or absence
affected business decisions. Protection WAS regarded as most significant fol.-
general business and, financial programs. Eight-seven percent of the respondents
could not recall a single instance in which computer- programs representing, a
significant level of innnovation were not developed or marketed because of inade-
quate protection.

Howe'ver, this survey reported only the views of 31 respondents of a
professional organizatiOn of 46 members in a young industry. In an industry which
reckons generations as fractions of decades it was appropriate to question the
current validity of such a primitive census.

D. The .Software Industry. (
L I -

v

The computer services industry is compbsed of 2,584 companies who
produced ;$5.3 billion in sales, and $573 million in profits, in 1976.11-The itzdustry '
forecasts' a compounded growth rate of .18 per-cent over the next five years as
contrasted to a 13 percent growth rate for the. computer manufacturing industry.

, The industry can -be said to be divided into four basic markets which
are displayed below in terms of their earned and projected revenues:

113See Millar, R.I., Legal Aspects Of Technolo Utili
published .1974), Chap. 8,..This survey covered 46 c
spondents:

tion (D.C. Heath & Co.,
panies; there were 31 re-

11See '1977 Aimual Report on "The Computer Sery es Industry," published by
International Data Corporation, Waltham, Mas:saehus nd e Association of
Data Processing Service Organizations, Inc., of Monty New Jersey.

NO.
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Product Categories

Processing Services

Software Packages

Staff Support Services

Facilities Management

10001131111

1976 geYenrirmions Projected 1981. Revenuei

8,0383,Q65

55.0 1,856

675., 1,087

495 ib4................____;...-2...,020

c-

All Of these markets cso rnktter progresn. That is, they
design - and to some extent market - writings set forth instructions which

retrieving or transfering information. aEach,,,,ern Y bc Dresumeci to;haye an

system
trtiherll

can direct the operation of an atitomatie eEfpable of storing, -Processing,

interest in the protection of software- 'L Products of these markets arefundamentn utilitY or va' 2 added by thedisplayed in Exhibit 2 AI terms P
vendor.

o- the

For the purposes of the CC)NTU. '. s°ftware industry
,

markets were presumed to be represented the 3L5 member co
survey, these

degree, the Membership of the Computer an4clehtusinesaEquiPrnent
Association (CBEMA) and the reade.

Association qf Data Processing Service
Presented princ.).pw.

Organizations

t --cr

(ADA. Pso) and, to a

rnputerworld.

mpany

,-,.=_. newspaper, Co

lesser
Manufacturer's

rshiP c'f
-$

E. Software Protection Publications
.1

..An impressive body of oia_y and - clobe tgative legal literature has
during the -

hy, however, .
been published on software prOtec
listed in the Appendix B biblio

on . past decac,:e.
.

This literature
..--

is

to the NSF study cited above, on4, two o'aPhY' it
Wither

ernc3t".
note

-Pirical studies have previously

in the united R.

ever, that m

Britishbeen published - one in' United Kingdom and one in SwecJen2-2

addition

The
survey concluded that 53 percent of the,odressP°

The desirable features of such "protection
of Protectingcomputer- industry want stronger legal !nevi ...," Protecting corn ,rogrrams.`

-ingdom

organizations polled are interested system of 1

puter n

< ,

OteetiOn WC'LL, `I be informality, immediacy,
of which is quite

low
cost, and protection against foreign infringer,'a t-hallclose that although

qu,..e compatible
with copyright. The Swedish study dis

easier than at present to regain investrn`; "' software,
existing legal alternatives might. Well be roar

, s 13;,,-- -Legal Protection that

ient A degree of copyright and
In neither

60 percent of

a clarification of

surveys uncover any inchistry reluctance develop programs- because of

1.15<es it

trade secret protection is available in both totris.

.,,

country did

insufficient legal protection.
- -a the

12Anderson, M. -and Niblett, B., riSoftWare of U.K.
Industry "; Siepel, P.,' "Software protection 7.4:i the DSalltravey,?.-June 1975, pp,
43-46.

;

4 . .



1.

COMPUTER

SERVICE

PRODUCTS

-

r.

)

PROCESSNG

ti

'PACKAGED

'SOFTWARt

STAFF

SUPPORT,

SERVICES

'RAW COMPUTER TVA!'

gIONSIlielIMMENINON1177MS11,

° GENERAL PURPOSE

'PRODUCTS

SPECIALTY PRODUCTS

DATA BASES?

e

.. , .
k e

4

IL

' \
\

I ,

2.
c USING ALGEB'RAI'C

4 t .4 .P, LANGUAtES . .: ,..,,,..i.
# . ,,i...; t*, M . (FORTRAN, ovt, itc.)

,CUSTOMER WRITES'
..-

,,,,

7...tiPPLiCgION SOFTWARE
: : . , ..1 y.

,,,,,/ .. : ! USINo4UNCTION'AL
LANGUAGES

(MODELING, DATA MGMI, ec.)
, 1

VENDOR WRITES

APPLICATION SOFTWARE

jY

VENDOR, OFFERS

PROPRIETARY DATA BASE

1,

APPLICATION. PACKAGES WHICH SOLVE.

PACKAGES USER PROBLEMS

SYSTEM

PACKAGES

AIDS, ENHANCES

OPERATING SYSTEM

.CUSTOM /CONTRACT SOFTWARE CUSTOMIZED

SOFTWARE, . s FOR EACH CLIENT

CONSULTNG/EDUCA'TiON

'OR TRAINING

SERVICES TO UPGRADE,

ENHANCE CLIENTS' EDP STAFFS
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1

. Objective of the Survey-

The basic purp9sb of this study Was to ,secure data relating investment,
development, and marketing of computer software to legal protectibn. In
elaboration of this basic inforrnttion, however; we _wanted to eNamine the
following questions:

H. THE SURVEY

(i) If more effective legal protection for ,software were availableA
would companies make greater'. investment in. computer soft= .

ware?

(li) Are companies dis9ouraged from marketing particular, OrodUcts
_because software elements are not adequately protected b:y legal
-StructUre?

(iii) Have there been any inhibiting effects on technological develop-
merit -because of a 'lack of confidence in computer software
proteptive procedures?, 4.

B. Methixl of Approach

The first step was the design of a questionnaire to-' examine the
questions discussed above. Drafts of the questionnaire -were reviewed by members
of CONTU and various persons in the software industry, to obtainTheir inputs and
reactions. The questionnaire was revised and distributed in the form shown in'
Appendix C.

In order to sample the attitudes that are generally held by industry, we
needed a universe for our study- which was accessible and representative. With the
cooperation of ADAPSO, we developed a mailing' list of computer software --
industrial executives to whom the questionnaire was mailed. Since the membership
of ADAPSO is persons 'rather than firms, there were instances where many pergons
from 'one firm were ,ADAPSO members. We .limited the mailing so that only one

O response from each firm was-solicited. -
.

. After, receiving the initial response, the replies were analyzed by'
Harbridge House consultants. In many cases nonresponding recipients were called
to deter-mine whether or not they would be participating. In-other situatuions,
respondents were called to eXplain .entices on their replieS which were not clear to
the analysts.' f- ,

Finally, cross tabWation of mailed questionnaires was programm edfor
the. Hewlitt-Paekard 3000 computer. The smaller number of replies to the
published Computerworld questionnaire were manually tabulated and used as a
cross cheek to the larger ADAPSO population.

1'4



C. Characteristics of the Sample
. . .

Questionnaires were distributed, to 308 member . companies.rof.

4DAPSO. Replies were received from ,16 companies; which constitutes a 38 .
1.Krcent response rate. There were 10 respOnses to the publghed Cothimterwo-rld c
-questionnaire. Since this was proisumbly an infinitisimal fraction 9of an
indeterminate sample, the Coinputerwpild-::responsds:Were treated as a control and

--"-----..ne resporises were not -included in the "AtatistIcal base; the were, however;
-; -..irnluded in the base of anecdotal informatiCk:inWsFation we shall report on,

_.,f, .:/the kinds of companies .that participated in terms.:-Of iifieir size, product interest,
kinds of .ownership, and so forth. Some of- the-infirrnation supplied is expressed as
a function of some of other information abOut,the iip-Ocants.'... ,

.,

1.
3

Services and Products : , 7L
The following is a tabulation of the kinds of services provided by the

respondents followed by the percentage of firms that indidated they were active
in this area. Since most respondents were active in :several markets, the total
exceeds 100 percent. The four princkSirservices are underioored.

EXHIBIT 3

Consulting (feasibility studies, systems analysis and design)

Contract Programming (including custom software packages)

ProRrietary Software Packages

Data Center Operations and Management

Tipe-Sharing

Telecommunications

Facility Management

Education

Hardware Products

Batch Processing

Service Bureau

Data Entry

Data Processing

Computer Services

3 ;%

5196'

44%

47%

16-96

9%

9%

?96

16%

5%

5%

4%

3%

2%

'Miscellaneous 8%

a



**.

. t" Although most of the res-pontenti said that they were involved in four
'.major services/prbducts markets, many reported that rio single market dominated
revenues. Exhibit 4 expresses services, and products as a function of company sales

y reppese!itiad-lay-oacti-sualirsekoieek,rettartr-(reading horizontally along the top
. line). For example, for 27 percent of the respdqdents -"consulting" represents 1 to

10 percent of sales; 'for 4 percent of the respondents 11 to 20 percent of sales is in
consulting, for 2.5 percent, consulting represents 31 to 40 percent of sales and so
.on. The large percetitairof ,"nones" in the: chart may mean that respondents taken
individually tend to specialize in the products'and services sold. (It may also mean
that the categories were strictly construed.) The- grouping.On the low side of the
sales eLa.ssifications slgests that' although . four service/products are most
freqUently- marketed, revenues are more broadly distributed among all of the
markets than"might be expected froni their dominance.;

2. Company Ownership
.

4

Seventy-one percent of the responding companies were independently
owned. Fifteen -percent identified themselves as a "subsidiary" while 8 percent
called themselves a4"division." Another 7 percent either provided no answer to this
question.

3. Number of Employees

Over two thirds of the ADAPSO>respOndirig companies had fewer. than
100-employees. Nine of the 10 firms whicfi replied to the published Computerworld
questionna- e also had fewer than 100 employees. (The teritti had 13,006.) As the
graph in Exhibit .5 displays, this. seems to be characteristic of the industry.

4. Annual Investment in Research

, Exhibit 6 is a s-krnary of the volume of research-activfty Sponared by
the respondents, as measure a---by the amount spent annual on internally-funded
software development,--ineluding research. -

S.
V

^

Ammal gales

Exhibit 7 is a breakdown of respondents by their total volume of sales.
.

la,,Systerns programs are .the detailed and voluminous proms stored on
the machine that allow the computer to function efficiently and take on other
programs. Applications programs use 'the computer_ to solve problems 1n the out-

World. Exhibit 8 is a. breakdown of total annual sales of respondents as
between syifems software programs and application software programs: ,

6. hidices of Software Activity

a: Financing of Program Delielopment

Respondents were asked how many programs they had developed over.
the' last three years,- which- they considered proprietary to their firm, They were
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. EXHIBIT 4 .

SERVICES AND f 130DUCTS EXPRESSEDAS A FUNCTION OF ,RESPONDENT SALES
..!k ,

PERCENTAGE OF 1 ieNDENT6 SALES"- -.

40 514 11-20 21-30 .31-40 41-60 1.514 61770 , 71:80 81 -90 91-100 No Ans. None. 4

27. .025 .01 r .01' .01 .07
40.

.01 .01 .01 47
fl

.41

.155 .07 01 .01 .01 .07 ..11

.02 .01 ..01 .01 .01

.05 .01

.025 .025. .01 .01 .06 .14

.025- .02 ,.02 .01 .075'
,

.085

.01 .01 .01 .02 .79

.03 .01
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further asked to differentiate etween programs developed at their own expense,
- `those devbloped in a shared basis with customers, and those incorporating

- proprietary products of others which had been purchased. The listing in Exhibit 9
shows the peicentage of respondents who developed Programs in the volumes
indicated for the three categories stated:

EXHIBrT 9

No. of Programs
Solely at Own

Expense

-
Expenses Shared
with 'Customers

Incorporating Pur-
chased Proprietary
Products of Others

.

No Programs
. 1 - 10 -

11 -- 25
26 - 50
51 -100

101 - -200
201 -. 500
501 - 999

- 999
Don't Know

Not Applicable
No Answer

-

9%
. 28

9.
- 9

5
6
3
1
3
6'
4

16

.

,
39%
16

6
3

4
3

:, 2
--' 0

''' 1
7
4

16

57%
12

3
1
2
0 -

0, .0
0
3
3

19
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b. Generation of Programs

The tabulation in Exhibit 10 below expresses the number of programs
produced by respondents over the last three years, differentiated by the purpose
of generation, that is, whether the program was to be leased, licensed, sold (per-
manent use) or- generated for internal use. Each verticial column reflects 100
percent of the sample population. The "no programs" entry means that, for ex--
ample, "44 percent of the sample does not generate programs for licensing";
" . 53 percent does not generate programs for lease", and so on. The large
number of "no programs" and "no answers" suggests to us that, notwithstanding a
high response rate, the answers to the question were .not generally known.
.Accordingly, we used this characteristic sparingly in our data analysis below.

7. Miscellaneous Characteristics of the Sample

The following characteristics will further outline the nature of the
sa e as to Me position of the particular respondent in the firm, the age of, the
comp y and the geographic distribution of the respondents.



VOLUME OF .

ACTIVITY*

No Programs

1-10

12

16.

EXHIBIT 10
70.

Percentage of Resp_ondents inf this Category

LICENSE LEASE SALE - INTERNAL USE

11:-251

r

26-50

51-100

.44

.17

.01

.01

.01

C

.53 .51 .24

.09 .1.

.01 .02 .05

p.05

.01

101 -200 03 .01 .01

.04

201-500 .01 .01 .01

501-999 0 .02

7999' .01 0

Don't 06
Know

0.

.07

.04 .05 .07

Not .03 :03
Applicable

No Answer

.03

25 23

*Expressed as number of programs. 23

.21



'Respondent's Position in Firm

EXHIBIT °

Position Percent or
- '9

President 5696
Vice President 19
General Manager 3
Controller 1
Managing Partner 1Systems Analyst 1
Division Manager 1Tre.surer 2
Financial Analyst 2.5
Marketing Representative 1
Director, Market Resehrch 2Director, DP
Director,' Coiporate Develop, ,1

1
Administrative Director 1
Director, Computer Services 1'

-rManager, Creative Services 1
General Counsel 1
No -Answer 6

b. ..Age of Company

Pzcmf.IIT 12

Firm's Age Pereellt of Those ResPonding

< 1 year 0%
1 - 2 years 3
3 - 5 years 9
6 - 10 years 42

11.- 15 years 13
16 - 20 years
21 - 20 yea.rs
26 - 100 years
No Answer

-12.
2
4.

14

c. Geographic Distrilmtion of ftesP(Inclellits

The distribution of the sample' is shown in )c.hibit 13.

24
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8. The Sampld Summarized

The typical respondent to this survey is the President of his company,
which is independently owned and is less than 10 years old. The company has fewer
than 100 employees, annual sales of under $5 million, and spends less -than
$100,000 annually on research. The firm could be located almost any place in the
United States, but is most likely to be located in the Northeast or in California.
The firm is most likely to be involved in consulting, contract programming-and the
development of proprietary software. To the extent that -it is able to discriminate
among markets, its revenues are fairly evenly divided among them unless it
engages in data center operations, in which case it will derive most of its revenues
from that single activity.

D. Attitudes of the Respondents;

1. Use and Evaluation of Various
PxOtection Techniques

The respondents were asked to indicate their utilization of various'
techniques to protect software and 'to stater- their assessment of its effectiveness
on a ranking scale of 0-5 with "0" designed as "not at all effective" and 5 as
"completely effective "

EXHIBIT 14
PREFERRED PROTECTION

(Figures Indicate Percentage of Respondents
Answering in Each Category)

- .
Mode of Protection

. Degree of Effectiveness
Not-at all
Effective

Rarely
Effective

Somewhat
Effective

Fairly
Effective

Very
Effective

Completely
Effective

Frequency
of Use*

Patent . .

Copyright
-Trade Secret

Release of Object
Program Only

- ..?,
Know-How Requirement

Cryptographic Coding
--
Other Means off'

'Limiting Access

..

.82

.55

.29

.17
. .

i.28

.5

.27.

0

0

.05

0

.17

0

. o .

.

0

.05

.14

, .04

Q

..17

0

.18

.1

.24

.08
_

.17

.25

:13

e

..
.

--

0

.15

.14

.33

.17

.08

.06

,- -'

0

.15

.14

. .38

.22

-0

.53

.

,

s.

.04

.2 -

.21

.3

.13

A

.17

*The figures in this column relate to the entire sample.,
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Only 30 percent of the sample responded to this -question with 20 percent
oindicating that the was "not applicable" and 50 percent replying that they

did not know or simply leaving the question blank. Although it might-e presumed
-from this low response that 70 percent of the sample simply do not believe that
protection of programs. is pacularly important, this may be stretching. the
implications of silence: EXhibit 14 should be read by observing, for example, that
20 percent of the sample used copyright protection. Of that total population, 55
percent of them, believe that it is not at all effective; only 15 percent stated that .

it was completely effective.

Those firms which had rated the-various protectiontechniques as beirig
completely effective ("5") or not at all effective ("0") were asked to indicate in
terms of their experience whether a form *of protection has differential effects:
Does it tend to be effective against contracting parties? Against those $ ho have
obtained .unauthorized possession? Against plagiarizers? Against pirates who sell
stolen, programs to others? r-

.

The most common response was that nonlegal modes of protection
were Sufficient for most purposes. In this connection it should be noteil.tha.t 17
percent%of the respondents said that they used other (undesignated) Means of
limiting access, and that well over half regarded these means 'as_ completely
effective. The next most common observation was that legal protection was
inadequate. A 'somewhat smaller number volunteered that protection itself was
unnecessary in any, event. If this view is shared by any sizable number of those
who dig not respond to this question and we believe that to be a reasonable .

presumption then the ranks of the disinterested may be substantial. The
Computerworid sample suggests that this view is not shared by those who develop
and/or market proprietary businesS programs.

There were also a handful of enthusiastic responses from some of.-the
larger firms indicating a heavy reliance -upon legal protection and satisfaction
with the protection affcirded.for particular proprietary programs. One firm, for*
example, noted that copyright was exteniivelyied and highly regarded fora a
series of graphic packages composed in Fortran , while another graphic series in
BASIC was less efficiently protected by copyright and less frequently used.

Six companies (5 percent of the- total sample) indicated that their use
of a particular form of protection resulted in a legal action of some soft (which
could include a threat of lawsuit as, well as actual litigation). Four of these used'
copyright while- two used trade secrets., -- - . ,

In the .1973 NSF survey, the smaller sample of respondents rated
effectiveness on a scale of. 0-3. Moreover, the modes of protection. were .largely
restricted to legal alternatives. In the CONTU survey not only was the ranking
scale (0-5) larger, but the alternatives included a greater . technological range,
such as the release of an object program only; as well as cryptographic..coding.
_Therefore; the two studies cannot be directly compared on a nurrierical basis. But
with appropriate allowances for differences in scale and choice of alternatives it
is possible to compare the two surveys in some respects: .,

,_-
... .

. _
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The NSF, survey included the legal alternative of "leases with
confidential disclosure clauses."- In, the fact-oriented CONTU survey this category
Was subsumed by releasing of the object program only and other meant of limiting

,access. The restricted release, by WhateVer legal or commercial arrangement the
restriction was secured, ranked first in the preferred modes of protection.

There' virtually. no shift in opinion between the NSF. and CONTU
surveys amonethose who used trade secret. That is, if you could use them, at all,
they, were fair' lk effective. However, the more. sophisticated CONTU survey also
asked for an.evaluativn of a know-how requirement on the part .of a .user. To the
extent that this may be considered a. kind. of trade secret, it was less frequently
used and less effeCtive than a program which could be withheld Witt authors.

Copyright, ak, in 1973, ranked 'third in the preferred modes 1/4 of
proteetiori. However, the',ratio of, respondents in the NSF survey who rerted
'using copyright protection compared to the ratio in the CONTU survey was` almost
two to one. We are uncertain as to why this so. It might have been a function of
the product lines represented 1,5T the respective surveys (that is, more business
programming represented in the survey); or it .may have been a consequence of the,
ambiguity of silence rather than a quality of the sample. On the other hand, with
respect to those who said they did use copyright, three times as many respondents'
(on: a percentage- basis) in 1977 said it was not -at all effective as compared tc;
1973. A 'slightly increased number also said that it was completely. effective. We
explain these developments by observing that as = copyright usage has increased,
more respondents have used nit relatively inexpensive, accessible mechanism to
try to protect more prOgramt that are easily designed arouna.

21'

- -
Patent protection kept its placa-on the bottom of the list for utility

and efficacy. Moreover, the overwhelming opinion of the small number that used
it was that it was not at all effective. However; a few firms found it fairly
effective; they were generally among that small proportion of the CONTU sample
which obserVed that the-hardware protects the software.

Importance of Protection for Various
Product Lines

Respondents were asked to assess the importance of legal protection
for various- proprietary "soffware product =lines. The table below expresses the
respondents' -answers as a percentage of all affirmative responses for a partticular
category. Thus, 50 percent of all firms which market general business and
financial programs state that protection has great significance whereas 53 percent
of the firms whiCh market engineering and scientific programs believe that
protection is of no significance at all. (The data has been expressed in this form
since the response rate for each category differed depending upon the respondents
markets.)
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EXHIBIT 15
SIGNIFICANCE OF SOFTWARE :PROTECTION BY FUNCTION*

(a) General business and financial applications (e.g., accounting, inventory control; payroll) '.17 .33 .5

..,

(b)

_

Business planning operations (e.g., planning models, simulations, operations research)
;
i .5 : .24 .26

(c) Comp lei production/distribution control operations (e.g., linear programming) .55
-.

.19 .26
.

(d) Engineering and scientific applications
. .

... .

.53 i .19 .28

(e) Data and statistical analysis

;

'.51 .17 .31

(f) Project anagement and control .54 .23 .23

(g) Systems. software (e.g., compilers, monitors, new techniques for more efficient machine utilization)
.

.4 .17 .43

Figures indicate percentage of respondents answering in each category:.
.

With fora difference in the way- .which the-data is
expr'essed,13 the.. CONTU results are strikingly similar to those of the 1973 'NSF
survey. What they show is that the more universal and. widely marketed the j--

program the 'more: important is protection. ,,This is a characteristic of general
business Programs, which can be addressed) to such functions as payroll and
receivables anywhere, and also of sygtems software in which a- program can be
used for a particular computer in a variety of installations. On the other hand, the-,
more technical and unique the program the less significant protection appears t
be. This finding is consistent with information which. was supplied to us about the
programs which were being marketed.

RespondentS were requested to provide information about their best
selling programs. Thirty-five percent of the sample reported about 113, 'Computer
programs. Fifty-four percent-of the programs pertained to systems software. Allsof the rest of the r pondents reported`-programs in categories "b" through "f" in.
Exhibit 15 above We regard it as highly significant that the overwhelming
majority of those.. respondents who 'chose to provide information about programs

In the NSF survey "not applicable" answers were included as a part of the
population., In the. CONTU survey,_ for the puposes of this question, the
population was defined to include, only those answ red affirmatively.

a.
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were those for whom software protection is regarded as of great significance.
Accordingly, we cross tabulated some of the data about the sample (presented in
Section C above) with the attitudes ,of the firms which were predominantly in
general business and systems software program (ding. For each of the character-
istics belpw, we sought to determine what percentage of the sample.in that group
believed that software protection had ("some" or "great") significance.

Significance of protection as a functiOh)of:

Internal Cost of Development
-s)

EXHIBIT 16

<$50K $50-$100K $100- $500K. $500k-$1M

,..

$1-$10M

General' Business
: -

Systems Software
f,-

(- .49

.18

.

.32

.63 .

.37 .

.29

.57

.43

.57

b. Annual Sales

EXHIBIT 17

s.

' <$500K $500K-$1M $1M-$5M $5)M-$10M $10-$100M >$1.00Pel.

General Business

Systems Software

.39

.19

.57

.29

.68

.39

-.40

.40

.33

.33
-

.50°

.50
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c. Services and Products

EXHIBIT 18

,

,

.
e at 41'

I

ge.

I
- 0

b.

E

Et

4, .2

1z4

,

E
a)

0.2

ID

.°

1

_

I

General Business

Systems Software)

.53

.33

.56

.30

.63

.43

.61

.39

.40

.10

-.60

.25.

.70

.50

.30

.40 .

_,

.61

.33

The displays abdve should be read as follows: Looking, for example, at
the first entry unders"Internal Cost of Development for. General Business - "Forty-
nine percent of all respondents who said that they had sales- of less ttekii $50,000
felt that software protection was significant."

A ranking order immediatelS7 becomes apparent: of the two markets ire-
the software industry interested in legal protection, it is more important to the
general business markeethan to the systems -software market,as measured by any
selected function: Since most of the respondents'are small firms it is important to
note that .measured in terms of either the,:cost of development or sales; less than
half of that majority thought that was important. The degree o
importance appears to increase to -a peak of investment cost between $100,000
and $500,000 and sales at $1 to $5 million. On the basis of some of the comments
on questionnaires, we might be tempted to generalize "the larger = the company,
they more important is protection." However, this conclusion cannot be statistic

supported because our sample had too few large companies. The most positive
statement we can. make is that this is demonstrable to a point. The produdt lines
most impacted are facilities_ management and proprietary software. Thus
protection is most important to larger general business firms which might be
generating programs for security systems or accounting functions.
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3. Effectiveness of Coptraetual Restraints .
.

It will be recalled from EXhibit 14 above that 53 peidenrof the sample
indicated that. "other means" of limiting' access were completely 'effective. The
NSF survey and the comments of respondents suggested That contractual
arrangeMents with customers were the most commonly -used-devices to minimize

/.unauthorized dissemination. Respondents -were askTed whether contractual
arrangements normally restrain customer§ from 'duplicating programs: Fifty-fiVe
pereent replied the affirmative, -16 percent in the negative ancl_the balance
either felt that thee question was inapplicable or had no opinion: This response
should be considered in the light of the normal means by lel\ programs are

2 ordinarily 'transferred from the developers; to their customers: A mewhat larger
proportion of programs which are generated for the use of Custo rs Gather= than
for- internal use)- appear to be transferred by lease or by license than by outright
sale.14 It is not surprising, then, that contractual restraint is regarded as
effective. The developer exercises a maximum degree of -contractual control when
titleto a program (and, presumably, update services) remain with the firm.

4.. Effect of Leg-al Protection on
Marketing Plan

The critical test of the effectiveness of laws is the degree to which
their presence -Or absence influenCes behavior. Accordingly, our sample was asked
whether-it had-ever rejected of! abandoned a marketing program for a proprietary
Software product because of the inadequacy of legal protection. Conversely, they
were asked whether they would change a marketing program because legal -
protection was improved. Note that in each -instance the stress was on legal
protection, a narrower category than the full'scopie of protection probed earlier.
The nse wris unequivocal: Seventy---four percent of the sample, had never.
rejec ed or abindoned a program because of the.presence or absence of protection

5, percent *Quid- change their marketing -even if protection were__
--s provided.

The minority opinion was represented by the 4 percent of the entire
sample which had rejected, or abandoned programs 'for lack of protection and 15
percent which would change its marketing program if legal protection- were
improved. The affirmative responSes, broken down into the categories set 'forth
above were:

Internal Cost-of Development

EXHIBIT

. .

1,b - <$508 $5041008 $10045008 $500841M $1410M

General Business

Systems ,Software

.03.

.r
.0

2

..04

.15

.2

.14

.2

.33

See Exhibit 10 above.
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EXHIBIT 20.

<$500K 1500K-$1M $1M-$5M $5M-$10M $104100M >$100M

General Business

Systems Software

., 0

.1

.13

.21

.3

.17

.33

.2

. i0

.17

, 0

0

c. Services and Products

EXHIBIT 21
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General Business

Systems Software

.3

.13

i

c2 i

.14

.1

.24

.6

.11 0

0

.13

.13

.1

0

.3
. .

0

.18

In this-instance an affirMative 'resporiie appears to be linear with the
quantitative factors, that is, the larger a company is, the more likely_ it _is to
change its marketing plan because of the presence-ornce of legal protection.

`:-Indeed, the marketing plans -of=thea-11 companies whiOh make up a majority of
The sample would be almost completely unaffected by any change in the law.. By
koapet line, the only services that would be-even nominally affected seem to be
the marketing or proprietary systems software and general business consulting.
(We have reservations about the latter; the reader should note that the minority
opinion was so small that 30 percent refers to only four companies.)
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5. Effects on Research and Development
Plans

The lack of significance of legal protection on marketing plans was
reaffirmed by the responses to an open question with a substantially larger scope.
The question was expanded in three respects:

The respondent was not restricted to his own business exper-
ience. He was asked whether he was "aware of any situation" of
rejection r abandonment for lack of protection.

The "leg modification was omitted.

The qu tion was expanded to include development as well as
marketing.

Since 'a particular concern of the survey is the effect Of legal protection on
technological development of software, the response to the open question was
highly significant. The response was almost precisely identical to the answers to
the marketing inquiry: Seventy-seven percent of the sample kneW of no instance
of aborted, marketing or development. Only 3 percent. responded in the
affirmative. We regarded the 3 percent as too small a fraction of the sample to
cross tabulate against research and development investment.

There is no question that _development programs have' been occasion-
ally abandoned because of inadequate. protection. One 'company with annual sales
of $140,000 stated that it had abandoned 'development of a "systeM impleMenta-
tion language" and would resume development if it could be protected. A second
company with annual'sales of $400 million stated that it refrains from developing
applications packages that can be used with the hardware. of other- companies
because of the lack of protection. But these situations appear to be so few and far
between that ,they are statistically _insignificant. Whether they have sufficient
technological significance to have policy' implications beyond their numbers -was
beyond the scope of the survey.

6. Effect of the Copyright Act of 1976

We asked the respondents whether_ the Copyright Act .,of 1976 will
cause changes in the company marketing program in 1978. Seventy-six percent
replied in the negative, 3 percent in 'the affirmative. .(We were rather surprised
'that of the 21 percent which failed to give'a "yes". or "no". answer, only 3 percent
.said they did not 'know, since only 1 percent of the respondents were identified as
lawyers.) We believe that the response to this question should be considered with
the opinion disclosed earlier, that .15 percent said that an improvement in legal
protection would cause, a change in their marketing program. If so, it would appear
that the. Copyright Act of 1976 is (correctly) perceived-by most as not affecting
their markets.
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Thirty-eight percent of the respondents were kind enough to offer
miscellaneous responses to an open solicitation for advice that might be helpful to
CONTU. The comment most often repeated was that an apparent lack of interest
in legal protection was related to the fact that they did not market proprietary,
software. Sorne felt that legal protection is inhdrently complex and expensive. A
few observed that the rapid ,developmene'of 'new technology helps to deter

. pirating. Some suggested that a new mode of intellectual property protection
might be appropriate. Only 1 percent of the sample underscored a positive need
for, further legal protection.

a,

.
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Page 10 July 11.1977

Contu 'Researcher Asks Help

How Effective Is Your Software Protection?
The National. Commission on New Technological Uses of Copy-

righted Works (Contu) was established to consider problems related
to the reproduction and use of copyrighted -works on DP systems,
among other things. TO do ,this, it has contracted with various'
research firms to gather data in specific areas of interest.

One of these firms has turned to Computhrworld, and particularly
the software developers or vendors among our readers, for help.

Harbriclge_House,developed the folLowing_gue_stionnaire_to accumu-
late statistics, rather than folklore, on what forms of protection are
being used for-software and how effective that protection is.
CW has been assured (by Harbridge House) that information

provided by readers will be treatedas confidential, not going forward
in the company's report to Contu nor in a summary report of the
results with which the researchers will provide CW.

711c completed qnestionnaire should be sent to Richard 1. Miller,
Harbridge House, Inc., f 1 Arlington St.. Boston, Mass. 021 f 6.

Couto Questimaire
(Please Use 197G for All "Annually" Based Questions)

1. Name of Company

Address

Respondent's Name, Phone No. and Company Position'

2. incase list the three major servicesiproducts provided by your company.
indicating also the percent of-annual sales each represents.

. , .

- 1. % annual sales

2.
y.

% annual sales

.% annual sales

3. Her many employees does your company have?

4. What are the total annual sales of your company? $

6. Please indicate below how often during the past year you utilized the fol-
lowing forms of software protection, and indicate how effective you con-
sider them to be. (If you do not know, please indicate with "DK".

:,.A

PROTECTION TEC.14MOUES

USE
Number of Times in the Last

CaCalendar or Fiscal Year. EFFECTIVENESS
in Busmen Operations
-- andfor alegobations -

In Legal
- Action - -

Rank order on
scale."' o-5'

1. Contract or kense backed up by:
a. Patent

el Copyright

c. State trade secret tow'
.

d. Rearms of object program only .
-

I.. None of the above

2. Resurement !or -kcal/row"

3. Use of cryptOgrapmc protection .

4. Use of Other means tO lirnft access
to the software program.

0 not effective at 5'. completely effective.

Please list the proprietary software products you market below and indi-
cate mai to each whether there Is no significance, some 'or mcat signifi-,
cance regarding the importance of legal protection for each of the products.. s

1.

2.

4.

G.

Have you ever rejected or abandoned a marketing program for a proprietary .

software product because of the Inadequacy of legal protection?

Yes No

b. trilow much does your company invest annually io software development 9. Do you know of any situation where software products representing a
and research? significant level of innovation are not developed or marketed because of

Inadequate protection?

62

Yes No Please Identify

10. Do you contemplate any change in your marketing program because of the
Copyright Act of 1976, effective January 1, 1978? Yes No

11. How would you change your marketing program illegal protection were
otherwise improved for computer software?

Thank rim for your participation.
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HARBRIDGE z
Eleven Arlington Ssreet.Boston. Massach use tts oz116.Telephone onne7-4.no.-Cable: mouultuocz scum.%

HOUSE
INC

RICHARD I. MILLER
Vice President

Dear ADAPSO Member.

June 1, 1977

Public Law 93-573, enacted on December 31, 1974, established a National Com-
misthion on New Technological Use,sof Copyiighied Works (CONTU).\ AMOfig Othei things it
requires the Commission to study and compile dati'on the reproduction and use of copyrighted
works "in conjunction with automatic systems capable of storing, processing, retrieving, and
transferring inforMation . . " and the creation of new works by appliCation or intervention
of such systems. The Commission must recommend such changes in copyright law or pro-
cedures as may be necessaryto.assure access to copyrighted works and provide recognition
of the rights of copyright owners.

The ADAPSO Software Protection Committee has been monitoring CONTU,,
ings (as well as other developments pertaining to computer software). Accordingly, M-
Goetz and Jerry 'Dreyer--speaking for the organization as a whole--were quick to declare
their interest in a fact-finding survey which-this firm is performing for CONTU on soft-
ware protection. They join me in requesting that you fill out and return the attached ques-
tionnaire by June 15 (a self addressed' return envelope is enclosed). We feel that this is
a unique and most valuable opportunity for ybu to play a)signiEcant part in the formulation
of recommendations for new legislation which will affect your work for years to come, .and
your help is both needed and deeply appreciated.

The information you submit will be treated as confidential and disclosed only
to regular employees of Harbridge ,HOUse for their use in preparing the Harbridge House
report to CONTU. The report will be presented in a form-that will preclude attribution
of statistics or comments to the company providing them, either directly or by inference.

The final cpiesiion.a:sks fpr general comments that may be helpfUl to the CONTU
staff. Please describe.here any problems encountered in software protection that were not
identified in earlier answers, as well as any thoughts you have on the best overall approach
to, the protection of proprietary software (whether by changes in the copyright law or other-
wise).

Do not fiesitate to contact me or my associates, Francis J. Kelley and Deborah
C. Notman, if you have any questidns abPut the survey or any part of the questionnaire.

Bosto

Richard I.V Miller
64 Vice President

a

New York Washington Chicago LosAngeleS London Paris Prank f urt am Main -
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Please fill in:
Name of Company

Address

Date Company Founded State

Respondent's_Position

Respondent's Name and Phone Number

PLEASE RELATE ALL "ANNUAL" OR "BASE YEAR" QUESTIONS TO 1976 OR THE MOST
RECENT YEAR FOR 'WHICH FIGURES ARE AVAILABLE. IF OTHER THAN 1976, PLEASE
INDICATE THE YEAR ENDING

1. Whit we the services and products provided by your company?

ti

a. Consulting (feasibility studies, systeins
analysis and design)..

b. Contract Programming (including custom
software packages).

c. Proprietary Software Packages

d. Time-sharing

e. Telecomunications
. -

f. Data Center Operations and Management

'g. Facility Management

h. Education

i. Hardware Products

j. Others? Please list:

2a. Is your company a division or subsidiary of another company?

Division Subsidiary Neither

2b. Name of parent Company (if applicable), or affiliates:.

% of
Annual Sales

3. How many employees dOes your company have?
.

500 to 1,000
__More than 1,000

Fewei. than 25
25 to 100
100 to 500

66



4. How Muth -does your company Spend annually on internally funded software development
.including research?-

Less an $50,000 . ___$500,000 to $1 million
$50,0R0 to $100,000 ..._$1 to $10 million
$10031001° $500,000 More than $10 million

.'
5. What are the.total annual sales of yo7eir company?

Less than, $500,000 $5 to $10 million
-$560,000 to $1 million $10 to $100 million
$1 to $5 million _More than $100 million

is With respect to software products (inClUding both contract programming and proprietary pack-
ages), please indicate the breakdown 'of total annual sales as between:

a.. Systems software programs:

..."ApOlioation softwareprograms:

.-

Co.
- co o

co c7
CD LO
-.7 6901

2 ,:=,Coo o
O10
LO CV
ie. V?

° -.o c'o 0
c .

en
CV T-09-,
ce. fd,

2 cc 0 .0-t
6- o

'1"' *r-te

0
c c
0 0
-E- -E

0 'C),- to

cc 0
E

ii, y_c.),

w.

'

. .
-

--,

., .m. ..
7. HOW' many programs have you develOpe6 over the last three years which are regarded as

proprietaryto your firm? . ' -t.
a: 'Solely at your own expense
-b; Incorporating" in your own material proAietary prctdobts of cit'kti-Which yo have.purchased

..,

c. Involving arrangements for sharing of expense with customer

. 8. What is the.number of new progra m's produced over theclast three years for:,11..

a.. Odense*
b. Lease*

"c.' Sale (permanent.use)
-1. .

.

* It would be helpful to the Comthission if you could provide a sample of your standard form.

d. Interpal use
e. Other

$1. '"



9. Please-indicate below how often during the past year you utilized the followinglonns of software
protection, and indicate how effective you consider them to be";(1f you do not know, please indicate
with "Dlc.) 4-

,...

PROTECTION TECHNIQUES

USE
Number of Times in the Last

Calendar or Fiscal Year: EFFECTIVENESS
In Business Operations

and/or Negotiations
In Legal :.
Action

Rank order on
scale of 0-5°

.t. Contract or license backed'up by:
a. Patent

.
.

e- -b. Copyright.::

c. State trade secret
,
law f.,

d. Release of Object program only

e. None of the above

.

2. Requirement for "know-how"

. Use of cryptographic protection
-

4. Use of other means to limit access
\ to thesonkvare program.

= not effective at all; 5=. completely effective.,

O._ If in the preceding question you rr arked,any protection as completely effective or not effective
at all, please -explain in' terms of your actual buSiness experience...lndicate if a., protection
technique is effective against some parties but not others; i.e. -(1) the party with whom you have a
contract, .(11) other parties who have ootained unauthorized posseation of your proprietary
product.00 someone who °pips your ideas or programs for his owzi use, and (iv) someone who
copieSyduf ideas or prop d attempts to market them to Whers..

11

1,

c,



11. -How important from a business standpoint is legal protection fo7each. of,the
proprietary software products you/market in the categories below?

0C
ea '00

Z :;---
-C-
0)

-65

0.., C ,
w 45
Ec-)0 F'
CD E

0)

0
C

76 cd
oc.,.- =
c.D c

cr)
to

a.' General business arid financial application's (e.g., accounting,
inventory control, payroll)

b. Business planning operations (e.g., planning models, simulations,
operations'research) '

c. Complex production/distribution control operations
(e.g., linear programming)

.

d. Engineering and scientific applications
. e.

e. Data and Statistical analysis .1
,

f. Project management and control
-

g. Systems software(e.g., compilers, monitors, new techniques.for
.more efficient machine utilization)

,

j Pleaseprovide the followinginforrnation for'yoUr five,'!beSt selling" programs
.(in terms of number of copies, not-dollar value).

*Type of
Program

Sold or.
Licensed
/Leased

Date
First

Marketed

No: of Copies Distributed
Since

Inception
In latest calendar/

tscakyear

Optional Information**
Development

Cost j

-Program 1

Price to
Gustomer

Program 2

program 3 a

Program 4

:Program 5

.

*Designale."a" Or"b", etc.; according to type of prograrn categories in question 11 above.
**This information would be helpful to the Commission if you are free to provide it. -

ipt



13. Do your contractual arrangements with customers normally Thstrain then.] from duplicating
firograms supplied by you beyond normal use and backup? . 4

4- YeS
-0

No

14. Have you ever rejected or abandoned a marketing program for a proprie
because of the inadequacy of legal protection?

15.- re you-aware of any situation, (other than one described in #14 abOve) where softWare produCts
representing a significant level of innovation are not developed or markefed becatise;of in-
adequate protection?

Yes No

Please:identify each situation by industry/function and comrnent on the loss of economic/social -
value in each.ca:se. -

16. .Do you contemplate any change in your marketing' program because .of the Copyright Act of
1976, effective January 1, 1978?`

sZ.

Yes No

17., Would your marketing program -be changed if legal protection were otherwise -improved for
computer Software?

Yes

If yes, how?



.; , i .

18. Please provide be w a4:ty additional information-Oct) ents that yoU think would be4ielpful to
CONTU in udyllnclude here-any pr !ems en untered in software protection, that were

------j not identified-i artier answers, aswell as yttioug s you have..on 'the best overall approac-
to the pro proprietary software (whether by changes in the copyright law or otherwise);

4` e

7.;

Thank yau very much- for your cooperation in this projecf.


