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. PREFACE

" This survey of the, computer software industry was undertaken at the
request of the,Commission -on New Technologlcal Uses of Copyrighted Works.
{(CONTU). Its- smgle narrow purpose is to provide a statisticdal base to CONTU
o deliberations on the nature and extent  of appropriate legal .protection for’

- . computer software. It is neither a study. of individual cases, nor a comprehensive
- legal analysis, nor a balanced consideration of policy. It is, however, a substantlal 7

i’\ ~ » contribution to the empirical data which is essentlal to the process of making w1se
) . laws, RO - ) A L.
/' We are especxally indeoted to the CONTU techmcal staff, and’ 7 .
_ partlcularly Arthur J. Levine and Mlchael S.. Kephnger for their assistance with . .
" the-; design’ of the survey questionnairé:y to Martin A. Goetz of Apphed Data

- . Research, Inc., and Jerome Dreyer of the Associgtion of Data Processmg ‘Service
Organizations, Inc., (ADAPSO) for securing and sustaining the coopération of the .
. -ADAPSO member firms; and to Don Leavitt of Computerworld for ‘extending our :
' -mqmry' to his re%dershlp. ’ . _ o

f 3

'1 X . To the extent that we have exercised scholarly pretenswns beyond the - r

striet limitations/ of a survey, a spec1a1 debt of-gratitude is owed to our friend
- Robert P. Bigeldw; ‘%sment of the Computer Law Association, and ‘through him .
" ta other colleagues in_ the Association who have never failed to extend a- helping -

~ _hand. The case and blbhog'rapb'cal infofmation in the ‘appendices is largely "&n
/t@g&ted revised hstmg of material included in- the ‘Computer Law Service

X Rep,grter, published‘by Callaghan & Co., and edited by Bob Bigélow. We have e
¢ deI;Eﬁerately utlhzed #4he format of CLSR to faclhtate research by our suecessors. .,
S N "o geT ) ) oo z
‘Membezs of the pro_iect staff were: o e Y S _— y
f, N : ) Rlchard I. M;ller, Pro:ect Dlrector
’ < ) © _Clarence O'N.Brown *_ -
‘ ' \ B Francis J. Kelley, LR A
. . _ BN ' DeborahC Notman : .o T
D v , Michael A.- Walker . 4 , ST
. . . . e . . . : - ’ . ~ . ';J- B
‘ . 2 T
' _ o L& J
\\) 5‘ . o . L] . 4
) : f ) . N - -
. ) ‘ ~ _ o
’\' i T 1 & . * c
' ' K (i) ST e N
- ) o -
7 \‘l . .. Lo } ’ - L= ‘_; . ) : (\——w St
ERIC SR - Sl .
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'. SUMMARY OF FINDINGS ' . . +°

: A written survey of ‘the computer software industry, as represented by
‘membership in the major trade association and readers of thé principal. trade

.~ periodical, characterized the typical company as follows:

N, o« Itis in‘dependently.owned and is less.than 10 years old. It hes  fg wer-
' Qha.n 100' employees, annual sales of under $5 million and spends slightly upder
Y10

. elsewhere.  Its principal markets are apt to.be consulting, contract programming, = -

"anywhere‘in the U.S. but .is more likely to be in the Northeast or California than

the development of proprietary software packages and data center operations and

- menagement. Although its revenues-are fairly distributed over each of ‘its_»

markets, it tends to-specialize in specific products or service lines. It develops

~ from one to two dozen, computer programs per year at its-own expense and.an |
-equal number are -pm:chasedmgd;&or developed at its customer's expense._ DU

s

< This company relies lhrgely tipon its technological resourcefulness in &

‘burgeoning industry. It-is not particularly concerned with the protection of the

- Boftware that it develops or purchases and, to the extent that it is, would prefer
\to rely upon physical, technologieal, and contractual modes .of protection rather .

" . ‘than legal monopolies. It is not at all eonvinced that legal protection is necessary

’

and feels’ that it is;generally ineffective even when invoked. The company may -

—just "may" - take advantage of legal protection if it is offered, provided that it
is simple, accessibleé and inexpensive. The absence ‘of legal protection, however,

. will not in any way deter it from developing or marketing new programs. -{

X

. - Thése perceptions_sre likely to. changé as the. company gets II'arger,' ~‘

par'tiéula'rly'if .it 'is involved in general business and systems software programs.

" Indeed, a large company which develdps business Srograms-on a proprietary basis,

- or for menagement of a facility, is likely to support legal protection with
some degree of enthusiasm., Relative to the number of firms in-the indifférent
majority, however, it is a lonely, albeit loud, voice in its industry. .- .. o

~ The typical company would not change its development or mérketing

o pla'.hs\"»if -the copyright law "were to substantially *strgngthen 'available legal . |

protection. It is not especially interésted in the recent development of "trapdoor -

- functions™ which promise unbreakable ciphers and would probably>be even less

interested in the ereation of utility models or other jifiaginative new legal devices.

- The more engineering and technically oriented the comipany's: programming, the : B

. more prepared it is to rely upon the uniqueness of its produect ‘and i 'skills for

. protection — to the extent that it is coriscious of protection at all. Cofiversely, ‘the

" ‘mere generalized its applications or systems programming, the more sensitive it is

.. ".to the need for protectiorn. But these are shadings at the extremities: ' the singular
- ‘outstanding-conclusion of, the survey is that for, the most part the issue of Tegal -
‘protectign ‘through a grant of limited ‘monopoly ‘is a matter of. monumental -
-.insignificance to the industry. -~ = ' . .7 YL T

0,000 per year on research and development. It could be located almost _ |



'L .BACKGROUND TO THE SURVEY
A.. 'mesgftware Subcommittée Report - ) Q_‘ _
.~ This report presents results of a survey conducted by .ngbrldge House - );
under the auspices of CONTU (Nstional Commission on New Technological Uses of £
Copyrighted Works) to assess the attitudes of the computer software industry on: .t
. legal protection for services and thelr products under ex1stlng patent, copyright
and other laws. : _

The CONTU "Software Subcommittee™ report of Aprﬂ 197 7 reviewed .
the literature, the law and testimony concerning the conflicting soeial interests in B
the protection of computer software and eoncluded that ' . . . these mterests can’ ’ ’
‘best be balanced with respect to computer programs, as with g11 other works of
authorship, by affording suech works ecopyright protection.m1 However,;. the o
~- Subcommittee -also noted gxpressions of reservations among the commissioners, .
o the witnesses, and scholarly commentators. Indeed, tabulating merely the oral and- .
L written testinrony from 20 Subemm&eevmmeses representlng 18 organizations chm,s..m d
' it was observed that "11 favored copyright, three favored Patent, three favored . P
~ trade secrecy, elght had ‘no preference, " and two perQeIVed no -need- for P
prdtectlon "2 : . e

.-

< "’Harbrxdge House was retained against th1s background to-{secure .
.. additionel empirical data on the nature and effects_of SOftWare protect1o‘n to
s A& Toagsist the Commmlssmn In its deliberations.” - .

------------ . - . \r

s B*' nghl.lghts of Legal Isues ‘ : .

<

- '\'.

. Thlrteen years have passed sincée the Copyrxght Office's 1964 deC',]Slon ' o
tgﬂ accept computer programs as registerable for éopyright protection. Yet.the. =~ &~
adequacy of laws that protect the proprietary interest in computer softWare, as

e well as their substange and applieation, are still in controversy, ‘Seetion 117 of
A4 P L.y553. clearly preserves the legalstatus guo on computer related works —and .
leaves all of the outstanding questions open.s Nevertheless, this youthful industry :  ° -«
~ has burgeoned: The EDP Industrial Reporter estimated that $900 million would be
spent on software development,in 1976.4 Rough estxmates “suggest that as many as . . -
10,000 separa‘te computer proﬁams are credted daﬂy in tEhe U.S.S - | : '

T

———

Lrdy

]f’Réport_, p- 2. -‘ ’ ) ) -

H
C .2 : o | . C S ¢
Id. .25- - T - . s ~ -

(__ ’p ) E . . . . . " ‘q;: z; 4 . - v i x

B ’ - 3 »
T 3See H.R. Rep. No. 1478, o4 Cong 2d Sess., Sen. Rep. NG:"473; 94th Cong- 2d &
Séss. (1976). = R \, _ L

4EDP Industrg Reporte?”pubhshed by InternatlopaI Data Corp., March 26, 197 6. \—\
a ) Goldberg, Morton D., Legal"’ Protectlon for EDP Software, 18 Datamatlon 66 -

«0

iV

S 1971
‘ +(S/1971). - TN - )
< * ‘ -! ) - j ,. ) 2 .
. . _ s 8. .
-l .- -_’t\‘\&\ '4‘ ¢ VT
'*( K‘ \, - 7-!» 4 '-*" -
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_ Given the limited avsilability of the legal mechanisms availablé for .
protecting computer software, it is not surprising that many Software developers_
‘feel the legal system is unresponsive to their needs. Two recent sypreme Court
decisions — Gottschalk v. Benson, 409 U.S. 63 (1972), which chargeterized the
computer- program in question as an unpaten‘table.‘mathemaﬁlcal algorithm or
formula, and Dann v. Johnston, 96 S. Ct. 1393 (1976), which Tor the most part
sidestepped the software patentability, issue —have generally barred “patent
protection for- computer software.8 Tronically, though, if-the same set of logical
. ‘ - steps contained in a computer- program were permanently empodied in the °
) cireuitry of arf item of computer hardware, the resulting "firmware" might
' . " presumably. be patentable. The peculiar character. of _Computer software
> - complicates the task of devising appropriate legal rpechaniSms to protect the
' * proprietary interests of computer program producers. Not unti] ‘the hearings
t Act of 1976 did the Congress e>lcp1icit1y ¥

kY

surrounding the passage of the Copyrig

T proclaim the copyrightability of computer programs.
$ ~. * 7  Computer programs are classified as books ' by f}’?. Copyright Office.
As with books, the holder of a software ¢opyright has excluslVe right to copy the
- T form-of expression of the author's ideas. It is reasonably easy tO envision the type - o
N . of potection offered by statutory copyright to literary works.: For computer

software, however, what is protected is‘}not as readily discerned. . For example,
while” an unhuthorized photo or magneti .eopy of a registered, Computer program -

would cogpstitute an infringement, the zeal value of a compUter program is’ not

captured until the program is actually put to use in‘a c¢omputer. Yet the

unauthorized use_ of a computer program by entering it into & Computer withgﬁt

} - 1 copying it may not constitute an infringement, nor may storage of that program in

#/  an electronic memory or on tape. Moreover, many question the valye of copyright

~ protection when a plagiarist can derive the value of a progr2m by substantially

duplicating the ideas and techniques embodied in it withoutgechnicgyy infringing.

- . The eopyright law for literary works is designed to provide the copyright holder a
4 means to -eontrol or benefit from the wide distribution of his Work. Copyright laws

do not intend to limit use of literary. works but instead to €ncourage widespread
’ » usage. However, a computer program does not necessariy derive its monetary -
. . value from the breadth of its distribution, but rather from the type of application -

on_r, which it is used. S - : <

L

L4 - R
-

: . Bolstering proL;ection for computer software is not Without hazards.
- . Arthur Miller characterizes computer programs as processeS and warns that a

v q%;ry;ight System tha!;f grants a” monopoly ‘on the utilization-of a process,
) PR

-approaches the monopoly “power granted by the patent System without .the .
R ~. T | S : | ‘ S
-~ : & . . k' . . .
7o | 3 . S . o : 3‘-“"‘9 ‘[
Y * ’ ) A * -~ . o . : ... - ' - . - < "r‘
- 6
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safeguards attached to the patent exammatlon process. 7 Furthermore, an
abundance of software copyrights might. seriously hamper future software
development. Developers would have to extensively research existing copyrights
to avoid infringing other programs. Complex disagreements would oceur regarding
priority, orxgmalxty, and pr1vate rights versus publiec domain. _ .

’

Other observers questlon the need for further software ‘protection:

- Keefe and Mahn8 note that the marketing of most software packages includes
significant supporting services by the seller without which successful marketing or
use of the softwaré by a copier wquid be prohibitively difficult. It is afgued-that
the importance of these: supportf services which accompany software products
decrease the need for further software protection. On the other hand, software is

. early in the product life cycle and many buyers of computer software may be at a
‘stage of relative unsophistication with the produet. Perhaps as users become more
knowledgeable about the use and maintenance of computer software, protection of
proprietary software products may become mcreasmgly important to the survival

. of the industry. -~ . o,

: i
- ~ Many feel that proprletary software products that are dlstrlbuted on a ;

limited basis and which can be classified as "unpublished" can obtain generous ’
protection,through a combination of common law copyright and trade secret law.
Common iaw copyright may offer broader protection than statutory copyright
since use gs well gs copying of a program is often prohibited. But the laws are

. 'comphcated and vary between states.” Common law copyright applies.only to
products of fairly limited d1str1\but10n To preserve trade secret protection, soft-
ware developers must employ extensive techniques to closely limit disclosure of .
mformatlon about the protected secret. Furthermore, questxons have been raised

. - about the future of common law copyright and trade secret laWS. The Copyright 7-

- Act of 1976 speclflcally preempts state copyrlght laws pertammg to unpublished
works " fixed in & tangible medium. of expression. Trade secret laws that confer .
rights equivalent to those within the scope: of .the Copyright Act are also -
preempted. 9 How this.will affect "unpublished" software products whlch previ-
ously may have beriefited from the generally broader state copyright laws cannot
be prec1se1y predicted. . ‘;%/, -

| G N
. R

\ ! - v - ) ' " {

Miuer, Arthur, "'Computers and Copyright 'Law,” Michigan State Bg!r‘gournal 4/67
p. 11-18. See also "Additional Views on Computer Software” by John _Hersey, an
addendum th the CONTU Software Subcommlttee Report of April 1977. ° -

£

8Keefe, Arthur J and’ Mahn, Terry G., "Protéctmg Software. :Is It Worth All the
. Trouble" 62 A.B.A.J. 906 (1976). ‘

BN

9H R. Report #14"’5, Ibld., and §301 of PL 94»533 See also, p. 20 of CONTU'
report c1ted supra. _
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/}'C.  The 1973 National Seience Foundation Study’

}.
)
S

To a-.dégrée, this work is an expanded update of a modest survey
conducted in 1973 for the ‘National Science Foundation as part of a larger project

" on legal incentives and barriers to utilizing technological innovation. The 1973.

-

. tary material which makes-passible the functioning of computer hardware.

study included a brief survey of modes Of legal protection utilized by the
computer services industry and the perceived adequacy of the laws.l10 At that

- time, while considering the application of 1aws to developing technologies which

@m neatly jnto established Jegal categories, we became concerned- with
co er softwa which we defined as the series of instructions and documen-

-
-

\'_ - With ¢he assistance of the Association of Data Processing Service
Organizations (ADAPSO) we -conducted the first survey on modes of legal pro-
tection utilized by the software industry. This study indicated that copyright
protection .ranked third in preferred modes of protection, behind trade geeret
licenses and leases with confidential disclosure clayses. There was a moderate
interest in software protection but little evidence tHat its presence or absence
affected business decisions. Protection WS regarded as most significant for
general business and, financial programs. Eight-seven percent of the respondents
could not rdcall a single instance in which computer programs representing, a
significant level of innnovation were not developed or marketed because of inade-

° quate protection. , . TS . &>

However, this survey reported only the v':iews of 31 respondents of a

'professional organization of 46 members in & young industry. In an industry which

reckons generations as fractions of decades it was appropriate to question the
currént validity of such a primitjve census. ’ : o .

'D. ' The Software Industry /
{ b

L o . B ) _ , :
- { The computer services industry IS compbsed of 2,584 companies who

produced '$5.3 .billion in sales, and $573 million in profits, in 1976.11.The ipdustry °
forecasts’ a compounded growth rate of -18 Pereent over the next five years as
contrasted to a 13 percent growth rate for the computer manufacturing industry.

\ . . - ‘L . . B
e . The industry can ‘be said to be divided into four basiec markets which
are displayed below in terms of ‘their earned and Projected revenues: -

. -

-
>

s O

tion (D.C. Heath & Co.,
panies; there were 31 re-

t

Wsee Miller, R.L, Legal Aspects of Technology Ut
published.1974), Chap. 8. This survey covered 48 ¢

spondents: ) . :
11See 1977 .Annual Report on "The Computer Sepyl

. Serviges Industry,” published by
International Data Corporation, Waltham, MasSachyse S, #ind the Association of

Date Processing Service Org&nizations, Inc-, of Montv New Jersey.
o . - w ’ : L ’ _ - '_\ . '

_ o N | e o AN

-7 3 ' : s, ‘ "

Vd

b

-

—



] . \-/-\’ . . : .

Product Categories w)\/ Projected 1981 Révénues' '
< - SR R

Procassing Services . 3,065 . 8,038
i B . T 0 . .

Software Packages 55 1,856

Staff Support Services 675, o 1,087

/
i

Facilities Man'agerhent ' \_/495._41\’ - -"1,020'. .

All'Of these markets genér8t® OMbyier programg, ‘That is, they
design — and to some extent market — writin€S Whin “cet forth instructions which

can direct the operation of an awvtomatiC syst'fetm egpable. of storing, Processing,
retrieving or transfering informatijgp. gach hern may be progumed to hgye an

interest in the protection of softyagre- Proguets Of these markets are
displayed in Exhibit 2 in terms of the fund@MeNnty) . ity or v o added by the
vendor. - - : :

- B

» . For the purposes of the cONTU. SOftware indugtry survey, these .
markets were presumed to be repregepted PrICIPal, g the 335 member company
Association gf Data Processing Sepyjee OT82 28tig (ADAPS() and, to a esser
degree, the rhembership of the Computer ant PUSiness EQUibment Manufactyrer's
Association (CBEMA) and the readership ?/f) the tre newSPaper, Computerworld.
T . .

E. Softvyare_ Protection Publicatijops .

: : Ry "y and ;
An impressive body of gerole™-Y Speculstive 1eggl literature has

- been published on software protectign quring the Past decale, This literatype is

listed in the Appendix B bibliography, It IS n°teW0pthy,' howevey, that in addition

" to the NSF study cited above, o two other SMpipical Studieg have Previously

been published —one in“the Uniteg Kingdom ang .e in Sweden-l The Bpitish
survey concluded thdt 53 percent of th€ "°°PONdepts in the ynited Kingdom

‘ . S E .
computer’ industry want stronger 1ega1 method ulgfbprotect;ng Qomputer P}'Ograms.'

Uhvt

The desirable features of such ‘protection wo e jpformality immediacy, Jow
cost, and protection against foreign infringegs = 8 o which i5 quite compgtible
with copyright. The Swedish stugy diselos€ that although gq pereent of the
organizations polled are interested i, a SYStf;tn °,f legg], protection that m es it
easier than at present to regain investmeﬁf I qqftware, 5 elarification of
existing legal alternatives might.wey be SUi'Clent ~4 degree of coPyright and
trade secret protection is available jp both ¢OUNtrigg “In neithep eountry dig the
surveys ungover any industry reyctaf©® '© deyejop Programs: because of

insufficient legal protection. .
e

A12Anders'on, M. and Niblett, B., ngoftware i;gteetion:_"A Survey of the. y.K.

“.  v?sciﬁryn; _Si?Bel’ p.,'."soft\fv.a're- Prqtectlon & thé Ij'aw ’ _]l&%;,]une 1975, pp-

q
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12 *Chart.reproduced with pgrinis$ion of ADAPSO. See Note 11 above, ‘ | o
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JA. ObJectzveofthe Survey S e ST
. The basic purpose of this study was to secure data relatmg mvestment

development and marketing . of computer software. to legal protection. _In-

'/ elaboration of this basie mfornﬂtlon, however,: we wanted to e:samme the
followmgquastions. SR T e S s

. (1) If more effective legal protectlon for software were avarlableé
: . --would companies make greater investment in computer: Soft=
. . ' ware" : o o

' . . . A .
P ,P’ -
N

v

< : ..in .Are companies discouraged from marketmg partlcular groducts g
. e L‘ because software e1ements are ‘not .adequately. protected Qy Iegal

B *structure" L . . . -

. ) (iii) Have there been any mhibiting effects on technolog1ca1 develop- '
T R ment because of a‘laek of conf1dence ln computer software '

prote/ctive procedures?-"

B. Methodoprproach : TS i N

The first step was. the desgn of a questlonnaire to“examme the
- questions discussed above. Drafts of the questionnaire were revie ed by members
of CONTU and varjous persons in the software industry, to obtain théir inputs and

7. reactions. The questionnaire was revised and distributed in the form shown in"

A endix C. Ve - . :
- PP . ' / R -

-~ o In order to sample the attitudes that are generally held by industry, we .

needed & universe for our study-which was accessible and représentative. With the.
~cooperation of ADAPSO, we developed a mailing list of computer software
industrial executives to whom the questionnaire was mailed. Since the membership
of ADAPSO is personsrather than firms, there were instances where many persons
from one firm were ADAPSO members. We hmited ‘the mailing so- that only one

¥

g ° ' ) responSe from each firm was sohcited. - : ‘ . .

- After rece1v1ng the lnltlal response, the rephes were’ analyzed by

3 ~ Harbridge House consultants. In many cases nonresponding recipients were called
" to determine whether or not they would be participating. In other situatuions, _
respondents were called to explam entlres on their replies which were not clear to’

_.'theanalysts. L L

oga

Flna]ly, cross tabilatlon of malled questionnaires was programmed for

=

.~

the Hewlitt-Packard 3000 computer. The smaller number of replies to the -

- published Computerworld guestionnaire were manually tabulated and used as a
cross check to the larger ADAPSO population. O

e .
< -

<+

e

Tw

~
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Questlonnawes .were dlsfcrlbuted to 308 - member compames n‘Of
ADAPSO. Replies ‘were received -from 116 companies, which constitutes a 38 -
.percent response rate. There were 10 responses %o the publiShed Computerworld ;
" »questionnaire. Since this was prmmb‘ly an’ mf1mt151ma1 fraction 7of an .

“indeterminate sample, the Computerworld: sponse's were treated as a control'and .

the responses wére not ‘included in 'the 's't'a’tistlcal base; they were, however,
m/cluded in the base of anecdatal mformatmn. mmsectlon we shall report on
- ithe kinds of companies that participated in terms of: ‘tﬁeﬁ' size, product mterest,-

kinds of .ownership, -and so forth. Some of-the mforma ion supplied is expressed as-

a function of some of- other mformatlon aboutfche app }can;ts. 3.

. L

‘The followmg is a tabulatlon of the kinds of serv1ces pr.ov1ded by the
respondents followed by the percentage of firms that indiéated they were active

in this area. Since most respondents were active i several markets, the total

exceeds 100 percent. The four pr1nc;pa}=serV1ces are underscored.

| EXHIBITS - S
tmg (fea51b111ty studies, systems analysls and design) | | ; ) : 3%964
' Contract Programmmg (mcludmg custom software packages) / ) . ‘ 51%_‘ ‘
, Proprletary Software Packages : L R j ¥ 44%
| Data Center Omaratxons and Management o o , o f” - 47%
Telecdmmnnications T o a o ‘ S 9%
Facility Management | S i T 9%
Education | o T 9%
'HardwareProducts B | ot L . 16%
' Batch Processmgj P | 5%
i "Serwce Bureau > 5%
Date Entry . L . 4%
o ‘Datd’ Processing o R o 3%
":::‘;:4"2'?_Computer‘Ser\;ices'_, T o L : - 2%
M;scellaneous . S o S 8%
“ - .15
oL b .

A,
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DT e Although most of the'respongents said that they were involved in four

=treading-. horlzontally along. the top

10 percent of sales; ‘for 4 percent of the respondents 11 to 20 percent of sales is in

B consulting, for 2.5 percent, consultlng represents 31 to 40 percent of ssales and so

on. The large percentagé‘ of 'nones” in the:chart may mean that respondents taken

P
co. . “ r . M . -
. . . . . ’

. . : . . . . .
. . SR - . -
\ -
- - . - . . A
- . . . : . . ) .

‘.major serwces/products markets, many reported that no single market dominated -
_ revenues. _Exhlbzt 4 expresses serv1ces and produets as a functlon of -company sales

" line). For example, for 27 percent of the respondents "consultmg" represents 1 to

individually tend to specxahze in the pl;oducts ‘and services sold. (It may also mean.

* _ that the categories were strictly econstrued.) The grouping-on ‘the low side of the
- sales . classifications suggests that’ although . four service/products are most

frequently" marketed, revenues” are morg broadly- distributed among all of the
markets than mlght be expected from the1r dommance. . /

.

- 2, COmpanyOwnerslup S 4; .

. . .
e . N—

. Seventy-one percent of the respondmg compames were mdependently _
- owned. Fifteen’ percent identified themselves as a "subs1diary while 8 percent .
called themselves a "d1v1smn." Another 7 percent either prov1ded no answer to thls ’

question. o g v -

3. ,NumberofEmployeees’ L

Over tio thirds of the ADAPSO»respOndmg companies had fewer than

100 employees. Nine of the 10 firms whieh replied to. the published Computerworld
_questlonna:lh-e also had fewer than 100 employees. (The tenth had 13,000.) As the

. graphin

it 5 displays; this seems to be character1stlc ‘of the mdustry.

.\_4.' AnnuallnvestmentmResearch o - ., _

"~ NC ' ’
- .. Exhibit 6 is & § mary of the volume of research actlvity spons%red by R
.. - the respondents, as measure the .amount spent annual on mterna]ly—funded_ .
o -jsoftware development, mcludmg research —_— S

Exhlblt Tis a breakdown of respondents by the1r total volume of sales. o

- §-Systems progra(?ns are the deta11ed and volummous progmmsstored on

. the machme that allow the computer to funection efficiently and take on other
‘ programs. Apphcatlons programs use ‘the computer tq solve problems in the out— .-

side world. Exhibit 8 is a. breakdown .of total annugl sales of respondents as

- between systems software programs and applxcatlon software pr?gkms.

6"" £ Indlces of Software Aectivity | . R ) - |
a. FmancmgofProgramDevelopment C K =

. ' : Respondents were: asked how many programs they had. developed over.
~ the last three years,- which. they c<>n51dered proprletary to thelr firm. They were

,!c

.
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further asked to d1f entlate between programs developed at their own expense,

. - ‘thése developed in a shared basis with 'customers, &and those incorporating
. - proprietary products of others which had been purchased. The hstmg in Exhibit 9
' shows the percentage of respondents who developed ‘programs in the volumes

: md1cated for: the three categorles stated.. :

"EXHIBIT 9
' ' o L > _ mcorporatmgPur- ’
- ‘ Solely at Own Expenses Shared | chased Proprietary
No. of Programs . Expense with "Cu_stomers; ' Products of Others
No Programs 9% 39% - N\ 5796
< . 1- 10. 28 16° 12
-7 11 - 25 _ 9. S 6 3
26 - 50 ~ - e A | . 3 1 -
51 - 100 : 5 o 3 2
101 --200 6 - 3 0.
201 -.500 8 L .2 0
501 - 999 1 .=, 0 0
- 999 - 3 71 -0
Don't - Know 6 7 3
Not Applicable 4 4 3
No Answer - 16 16 19

b. Generatlon of Programs

. The tabulation in EXhlblt 10 below expresses the number of programs
, produced by respondents over the last three years, différentiated by the purpose

of. generation, that is, whether the program was to be leased, licensed, seld (per-
- manent use) or generated for internal use. Each verticial eolumn reflects 100

percent of the sample population. The ™o programs" eptry means that, for ex-
ample, "44 percent of the sample does not generate programs for licensing”;

" ... 53 percent does not generate programs for lease", and so on. The large
- number of "no programs" and "no answers" suggests to us that, notwithstanding a
‘high response rate, the answers to the questlon were not generally known.
Accordmgly, we used th1s characterlsuc 'sparingly in our data ana.ly51s below.

7.  Miscellaneous Charactenstlg of the Sample

The fo]lowmg characteristics will further outline the nature of the

.. sa e as to the position of the particular respondent in the flrm, the age of the ‘
comp

y and the geographlc distribution of the respondents. :

4

e : S . . “

RN

J
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- ‘Percentage of Respojndens. in this Category
| - INTERNAL USE

16

EXHIBIT 10

.. -

LEASE

>

. SALE

PEY

VOLUME OF
ACTIVITY*

No Programs

LICENSE ",

44

-

53

51

24

1-10

17

11225

01

.01

.01

.01

R .05

01 -

.01 _

Not!

Applicable | -~

.03 .

0 07 - °
.05 .07
03 .03
.\

.
No Answer !
L

. 25

.21 -

*Expressed as number of programs.

—




' Managing Partner \

~ Director, Corporate DEVeiopme
- Director, Computer Servjees

- - General Counsel
No -’Answer

AES i .}'
- . .

1%

-

a. , Bespondent's Position fn FIF™

Position ~_ P?’ee“téfupséliep_lying

‘President o | I 5'596_‘_;

Vice President: ST o 19
General Manager . 3.5
Controller -

Systems Analyst

Division Manager

Treasurer

Financial Analyst

Marketing Representative
Director, Market Resefpep .
Director, DP N '

.
(5,
’

nt
Administrative Director

Manager, Creative Serviges

O bk b bt b et Tt B 09 DD b et b e

b. .Age of Company - ' R ;

ExppiT 12 A
?%tdfmwdmg?

. 2

~ Firm's Age

{1 year . - 0%
1 - 2 years s .
3 5 years ) . 8
6 - 10 years S A .42
11 - 15 years =~ | o 13
16 20 years E 2.
21 = 20 yesars - - 2
.26 - 100 years : 4
- No Answer., = T 14

410

-~
.

The distribution of the samplé'is shown In Exhibit 13-
N,

. . - ' .
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8. The Sample Summarized - |
o The typlcal respondent to thlS survey is the President of his company,

) whxch is independently owned and is less than 10 years old. The eompany has fewer
than 100 employees, annual sales of under $5 million, and spends less -than .
+$100,000 annualiy on research. The firm could be located almost any place in the
Umted States, ‘but is most likely to be located in the Northeast or in California.
The firm is most likely to be involved in consulting, econtract programming-and the
development of proprietary software. To the .extent that it is able to discriminate
among markets, its revenues are fairly evenly divided among them unless it
engages in data center operations, in Wthh case it will derlve most of its revenues
. from that smgle activity. - . ) . . .

i

D. Attitudesqfthenespondents}- e S
A 1.  Use and Evaluation of Various ; L
Brotectlon Techmques i : B B
The respondents were gsked to indicate their utlhzatlon of varlous .
techmques to protect software and to state their assessment of its effeetiveness -
on a ranking scale of 0-5 w1th o de51gn?§ed as: "not at all effectlve" and 5.as
"completely effectlve " . : o
| } | . EXHIBIT14 . - o e
S ~:» - PREFERRED MODE OF PROTECTION -
- " . (Figures Indicate Percentage of Respondents = .
L S - Answering in Each Category) L -
- . . . . Degree of Ellectiveness ~ S
- ' oy - - .|Notat all | .Rarely mewhat | Fawrly | Very Completely |[Frequeney|{ -
Mode of Protection Effective |Effective | Effective -|Effective | Effective | Effective of Use*
Patent 82| o |- 0 .18 0 0 C..04
Copyright .55 0 .05 1 a5 | 15 2- -

( Trade Secret “| .28 | L0s .14 .24 .14 VR | IS
Release of Object 17 - o | .04 08 | . .33 | .38l 3
ProgramOnly \. S . ’ S B ]

' Rnow-How Reqmrement Log a1 | e car | ar {22 f s

. "CryptographlcCodmg .5 o [ I ‘~.:\l7. | .25 | .08 0 'S
| Other Mesns of - R 0. 0. 13 06 | .53 |l a7
“Limiting A'ccess" o E ' o "

. o - o ‘
_ *The figures ini this eolumn relate to the entire sample.: ' o ~o -

s . ) ,
" b4 - - <
B S S
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- Only 30 percent of the sample responded to .this - questlon with 20 percent
~ indicating that the quest;pn was "not applicable” and 50 percent replymg that they
did not know or simply leaving the question blank. Although it might‘be ptesumed

-from this low response that 70.percent of the sample simply do not believe that - .
_protection of programs. is parficularly important, this may be .stretching. the

' "implications of silence.: Exhibit 14 should be read by observing, for example, that

';' 20 percent of the sample used copyright protection. Of that total population, 55 -
- percent of them believe that it is not at all effective; only 15 percent stated that' -

-t was completely effectlve. ‘ Lz

: . ‘Those f1rms Wthh had rated the-various protectlon techmques as bemg
. comple.tely effective ("5") or not at all effective ("0") were asked to indicate in

-

terms of their experience whether a form ‘of protection ‘has differential effects:
Does it tend to be effective against contractmg parties? Against .those who have'

..obtained unauthorized possession? Agamst plaglarlzers" Agamst pu'ates who sell

- stolen programs to others" e
-/

The most common response was that nonlegal modes of protectlon. :

were sufficient for most purposes. In this connection it should be noted.that 17
percendof the respondents said that they used other (undesignated) Ireans of
limiting access, and that ‘wel over half regarded these means "as. completely
“effective. The next most common observation was that legal protection was

| inadequate. A’somewhat smaller number volunteered that protection ‘ifSelf was

'unnecessary in apy-event. If this view is shared by any sizable number of those o .

" who dig not respond to this question — and we beheve that to be. a reasonable.

presumptlon—then the -ranks .of the disinterested. may beé substantial. The-

Computerworld sample suggests that this view is not shared by those who develop

and/or market proprletary business programs.

There were also a handful of enthu51astlc responses from some of theA

?larger firms mdlcatmg a heavy reliance~upon legal protection and satisfaction: :
‘with’ the protection afforded”fer particular proprietary programs. One firm, for-

o " example, noted that copyright was extenslvely d and highly regarded for a

- series of graphic packages composed in Fortran I, while another graphic series in

- BASIC was less effieiently protected by copyright and less frequeﬁtly used.

o Ce Six companies (5 percent of the total sample) indicated that the1r use
of a particular form of protection resulted in a legal action of some sort (which

could include a threat of lawsuit. as well as actual htlgatlon). Four of these used_‘ IR

; copyplght whle two used trade secrets., S

In the 1973 NSF survey, the smaller sample - of respondents rated '

effectu/eness on a scale of 0-3. Moreover, the modes of protection.were largely.

restricted. to legal elternatives. In the CONTU survey not only was the ranking
scale (0—5) larger, but the-alternatives mcluded a greater . technologieal range,

j.:such as the release of an object program only; as well as cryptographie: coding. :
© _Therefore,. the two studies eannot be dxrectly compared on a numerical basis. But

“with appropriate allowances for differences-in seale and- ch01ce of alternat1ves 1t
is possible to compare the two surveys in some respects- N S -

= Y

L} oo .
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confldentlal disclosure clauses.™ In the fact-oriented CONTU suryey this category
was subsumed by releasing of the ob]ect program only and other means of limiting

.access. The restricted release, by whatever legal or commercial arrangement the.

) ‘; restriction was secured ranked f1rst in the preferred modes of protectlon. -

: 'I‘here was. v1rtually no skuft in opuuon between the NSF and CONTU
surveys among “those who used trade seeret. That is, if you could use them at all,

~ they, were fairly effective. However, the more 'sophisticated CONTU survey also _
- asked for an-evaluatipn of a know-how requirement on the part.of a user. To the-

- extent that this may be considered a-kind of trade secret, it was less frequently
used and less effective than a program whxch could be withheld Ry its authors. -

Copyrlght, as. m 1973, ranked third in the preferred modes of
. protection.. However, the: ratio of respondents jn the NSF survey who rted
nsmg eopyrrght protection compared to the ratlo in the CONTU survey was almost
two to one. We are uncertain as to why this is so. It might have been a function of

the product lines represen-ted by the respective surveys (that is, more business

- programming. represented in the survey); or it may have been a consequence of the-
. ambiguity of silence rather than a quality of the-sample. On the other hand, with
_ respect to those who said they did use copyright, three times as many respondents’

-(on. a percentage:basis) in 1977 .said it was not-at all effective as compared to .

~.1973. A slightly inereased number also said that it was compktely effective. We

- explain these ‘developments by observing that as: copyrlght usage: has inereased,

- ‘more respondents have ‘used this relatively inexpensive, accessible mechamsm to .

S try to protect more programs that are easﬂy designed around.

o Patent protectlon kept its place ‘on the botto‘m of the hst for utlhty
‘ ‘and efflcacy. Moreover, the overwhelming opinion of the small number that used
it was that it was not at all effective. However; a few firms fourd it fairly
effeative; they were generally among that small proportion of the CONTU sar;nple
which observed that the hardware protects the software. _

A R )_""(
‘5{ ImportanceofProtectlon for Various o .

‘ o vRespondents were aske‘d te assess the 1mportance of legal protectlon
' for various ‘proprietary “software produet - Kines. The table below expresses. the

4_,»i"'respondents' ‘answers as a percentage of all affirmative. responses. for a paifticular
. eategory.. Thus, ‘50 ‘percent”of all firms which market  general - business ‘and = -
.financial programs state that protectlon hes great significance whereas 53 perecent -,

- of the firms which market engineering and scientifie programs beheve that
- protection is of no significance at all. (The data-has been expressed in this form
_since the response rate for each category d1ffered dependmg upon the respondents

markets.) e oY

-

The NSF survey mcluded the legal alternatlve of "leases w1th '

~
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' EXHIBIT 15 '
SIGNIFICANCE OF SOFTWARE PRdTECTION BY FUNCTION *
s . ' o - : $
- e N : ’ ! - Lo o y AT 4
{a) General businqssaﬁdfinanciél’appﬁoations‘ (eg.. aooounting, inventory ooqtrol,'payroil):_ o ar 4 3315
{b) Bmim-planning operations (e.g., planning models, :in_vullations,voperat.i'om research) 5 ’ 24 | .26
{c) Complex productionldistribution-oont:ol operations (e.g., linear programming) o 55 f19t26] ° -
. ‘ . B B . R . . . - . ‘ [T I I
_(d) Engineering and scientific applications o - : & 153 | .19 .28
- . o ) . . . ) 1 . : Ll
| L | : e
(e} Dmaand'mtisti'ml analysis N . - T e ' I{5,51 ! A7 131 )
: o S ' : L
7 ’ .(9) Systams.software {e.g., compilers, mon;tors,newtaohniques for more efficient machine utiliz&i_oct) .‘.4 .17]‘_.43
. »'F‘glres mdumperoemamof respondeuts answenng in each@tegory :

: - “With- ‘allowances: for- ,a dlﬁference -in the way-in- whlch the data is.:
"expressed 13 the’ CONTU results are strikingly similér ‘to those of the 1973 NSF ...
-survey. What -they show is .that the -more universal and ‘widely marketed the &
.. program_ the more 1mportant is protectlon. Jhis is' a- charactenstlc ‘of general
- ‘business' programs,- which can .be addressed ’to ch funetions ' as payroll and
receivables. anywhere, and also of systems software in which 'a” program can be
used. for a particular computer in a variety of installations. On the other hand, thé€y -~
more technical and unique the program the less 51gmf1cant protectlon appears t§ =,
- . be. This finding is consistent with information which was supphed to. us- about the_' -
programs whlch were bemg marketed. R O A o

. Respondents were requested to prov1de mformatmn about the1r best C
| programs. Fifty-four percent-of the programs pertamed to ‘systems software. _AH =

- of ‘the rest of the réspondents reported progrems in categories "b" through "™ in
Exhlblt 15 above/ We regard it as highly ' significant that the overwhelming
ma]onty of those respondents who chose to provxde mformatlon -about programs

- 3In the NSF survey "not apphcable" answers were included as a part of the
populatlon.‘ In the. CONTU survey,. for the purposes of this question, the
populatlon was defmed to mclude only those -answ red aff1rmat1ve1y. )

.sellmg programs. Thlrty-flve percent of ‘the sample’ reported about 113.computer: - - : .
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were thosemi‘br whom;oft;va;e mprote;t_zon 1s .r-egarded as of great sxgmflcance.
‘Accordmgly, we cross tabulated some of the data about t.he sample (presented in
Segtion C above) with the attitudes of the firms which were predominantly in
general business and :systems software programfhing. For each of the character-
- isties belpw, wé sought to determine what percentage of the sample.in that group R
. beheved that. software protectlon had ("some" or "great") sxgmflcance. : | _
S1gmf1cance of protectxon as a funct1c§h>of. R - .
E . ' mternal Cost of Development o . ‘_ ” .
* <$50K | $50-$100K | $100-$500K. $500k—$1M E—ﬂom
General Business =~ [ .49 58 .63 .29 43
Systems Sdftwair-e BT - 328 37 . ST .57
b AnnualSales . . ‘
EXHIBIT 17 . -
. o R ._-;.'7.", -
o JK$500K | $500K-$1M | $1M-$5M | $5M-$10M|$10-$100M [D$100M 4
.General Business .39 57 68 - -.40 .33 S50 '
Systems Software | .19° .29 .39 .40 . 33 . «50
) , / . - N : . °..v_f ":’J\: . - ?' .-
: 4 % g
“; ' o
L 3L Y
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S USSR OSSR
¢ -

Cc. Semcesandl’roducts

'EXHIBIT 18 T
R A - 1T
i 2- .
. 1 T
?- 3
- M LE : gl 28 g ‘g .
» 2l So 8l . E S
= =l 8El =2k 2 '*‘-"S, SE 2 8 - §
2 88 53 eE & sEET 8 §
| S|CE(ER| | & A5 SE E
.‘Genéral Business |53 |.56-].63 {.61 [.40 .60 [.70 [.30 f.61
‘Systems Software> . |-33 |30 [.43 [:39 |.10 [.25 |50 [.40 {33 |

- o

: The dlsplays above should be read as follows. Lookmg, for example, at:

. “the first entry under ."Internal Cost of Development for General Business — "Forty- -

nine percent of all respondents who said that they had sales of less.th $50 000
felt that software protectxon was SIg'mflcant " C . { ' .

s

A ra;nkmg order 1mmed1ately becomes apparent- of the two markets in~

4 'the software industry interested in legal protection, it is more 1mportant to the

- .general busmess .narket ‘than to ‘the systems software market, as measured by any
. selected functlon. Since most of ‘the responderits are ‘small firms it is important to _

‘note that measured in terms of either the cost of development or- sales, less than

half of that majority’ thought that protection was important. The degree ot
importance appears to-increase to-a peak of investment cost between $100,000

- »&nd $500,000 and sales at $1 to $5 million. On the basis of some of the comments -
..on questionnaires, we might be tempted to generalize "the larger - the company,
" the: more important is protection.” However, this econclusion ‘cannot: be ‘statistic-
glly. supported because our sample had too few large companies. The most positive

... - Statemént. we can make is that this is' demonstrable to a point. The product lines

most - 1mpacted are facilities. management and proprleta«ry software. Thus,

st

 protection is' most important to larger general. business firms whlch mlght be

'generatmg programs for secunty systems or. accountmg functlons. )

,"'.n:';.

o5
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3. Effectwenas of Contractual Rectramts . \ f:'\".'. RSP

e : - It will be recaJled from Exh1b1t 14 above that 53 percent of the sample
) mdxcated that. "other means" of hmltmg access were completely -effeétive. The
' NSF survey and the comments:- of ‘respondents, suggested that com;ractual E
arrangements with customers were; .the most commonly -used devices to minimize
s unauthorized = dissernination.  Respondents” .were - asked -whether - contractual
arrangements normally restrain customer? from duphcatmg programs: Fifty-five
pereent replied .if the affirmative,-16 percent in the negatlve and the balance
ejther felt that the questlon was: inapplicable: or had no opinion. This response i -
.. should be ‘v,con51dered in the light of the normal means by which programs are - - N
ordinarily transferred from the deVelopers to-their customers, A mewhat larger ~ - _
proportion of programs which are generated for the use of customers (rather: than
for- internal use).appear to be transférred by lease or by license than by outrlght
sgle.14 It -is not surprising, then, that contractual restraint is regarded as - --.
effective. The developer exercises a maximum degree of. ‘contractual control when = -’
txtle to a program (and, presumably, update serv1ces) rémain with the firm.

4. Effectofl.egalProtectlonon'
: 'MarketmgPlan L N

R The critical test of the effectlveness of laws is the degree to whlch
their presence or absence-influenées behavior. Accordingly, our sample was asked
whether it had-ever rejected of abandoned a marketing program for a proprietary

.software product because of the inadequacy of legal protection. Conversely, they
were™” asked whether they would change a marketing program . because legal -
protection was improved. Note that-in each ‘instance the stress was on legal . o

- protection, a narrower category than the full scope of prétection probed earlier. . s .. -
. The nse was unequiyocal: Seventy-four percent of the sample had.never. . ° .-
. - rejected or abandoneda program because of the.presence or ‘absence: of protection
\\&s{d . 85, percent would @change thelr marketmg gven 1f protectlon were. . - o
prowded.__\;_:. T - .

e The mmorlty opinion was represented /y the 4 percent of the entlre o
sarnple whieh had rejected or abandoned programsfor lack of protection and 15
percent which would change its marketing program if legal protection- were =~ -
improved. The afﬁrmatlve responses, broken down into, the categories set forth
abOVe were: : o

a. Internal Cost.of De'velopment . oL
e e EXHIBIT19 B A LA

e <s501{ -$50-$100K smo—ssoox' $500K-$1M | $1-$10M |

| General Busmess e I RN S Y S Y 3

SystemsSoftware e .2 s | .1 ] L33

-

145¢e Exhibit 10 above. -

. \‘l : ’ .~ o o ' " 33 ,l-. . / L ,v‘. - ° , . : .' ’ .
e T AR - Mo e o
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~

.<$506K» $500K-$1M $1M-$5M $5M-$10M _$10-"$100M >$100M

H

General Business [~ 0 | .13 | .3 [ .33 .30 0
K | Systems Software 1 .21 Cooar | e | ar 0
) =
' . '.L Y .
Y SemeaandProducts
EXHIBIT21
S a8
i S
. B . b :
S B 8|8, €
. g w E gm' : E 'E"g ’ g - -1
g EHEZ bE 8 sk g%‘ -5 '§‘
| .55 E5[E8 & 2585 § 3
" GeneralBusiness . - | 3 |2l .a| e 0] e|.13 of o
Systems Software ﬂ_ ) | A3 .14 24 11 “ o | a3 .a| .3 ] .8

In ‘this-- mstance én afflrmatlve response agpears to be linear with the -
‘quant1tat1ve factors, that. is, the larger.a company is, the more likely it.is to
- change its marketing plan because /gfzg'_xe, presenceor—ab;sénce ‘of legal protectlon.-
“.Indeed, the marketing plans- ofthe small companies whieh make. up a majority of-
ﬂle sample would bé almost completely unaffected by any change in the law.. By

- produet line, the only services that would be even nominally affected seem to be -
the marketing or proprietary systems software and general business consulting.

(We have reservations about the latter; the reader should note that the minority o

opmlon was so small that 30 percent refers to only four compames.) - -

-
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5. Effects on Research and Deinopment

-

The lack of significance of legal protectlon on matketing plans was

reaffu-med by the responses to an open question with a substantlally larger scope.

The questxon was expanded in three respeects: -
- @  The respondent was not restricted to h1s own business exper-

ience. He was asked whether he was "aware of any situation" of
reJect1on r abandonment for lack of protection. .

e  The "lega}" modlfxcatlon was omltted

. The qu tlon was expanded to mclude development as well as

arketmg AR

N Smce ‘a partlcular coneern of the survey is- the effect ,df legal protectlon on
technological development of software, the response to’ the open question was

- highly 51gmf1cant The response was almost precisely identical to the answers to -

the marketing inquiry: Seventy-seven percent of the sample knew of no instance
of aborted marketing or development. Only 3 percent. respdnded in the
: affirmative. We regarded the 3 percent as too small a fraction of the sample tQ
) cross tabulate agamst research and development mvestment.

S There is no questlon that development programs have been occasmn—‘ -
L 'ally abandoned because of inadequate protection. One ‘company with annual sales -
- of $140,000 stated that it had abandoned development of a "system implementa- -
- tion language™ and would resume development if it could be protected. A second
‘eompany with annusl*sales of $400 million stated that it refrains from- developmg .

applications packages that can be used with the- hardware. of other- companies
because of the lack of protection. But these situations appear to be so few and far
between that .they are statistically insignificant. Whether they have sufficient

- technological significance ‘to have pohcy 1mplxcatxons beyond thelr numbers was' .

o beyond the scope of the survey. R Sy

. 6. Effect of the Copynght Act of 1976 <o

ST We asked the respondents whether the Copyrlght Act of 1976 will

‘cause changes in the company marketmg program in 1978. Seventy-six percent

o _replied in'the negative, 3 percent in the afflrmatlve. (We were rather surprised.
"that of the 21 percent which failed to give'a "yes" or "no™ answer, only 3 percent .
.said they did not know, since only 1 percent of the respondents were identified as

4 lawyers.) We believe that the response to this question. should be considered with
-the opinion disclosed earlier, that 15 percent said that an improvement in legal
- protection would cause a change in their marketing program. If' so, it would appear
- that the Copyrlght Act. of 1976 is (correctly) percelved by most as not affectmg
thelr marEets. ) . , . ,

S
ar
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o«

7.  Other Comments V -

_Thirty-eight percent of the respondents were kind enough to offer
miscellaneous responses to an open solicitation for advice that might be helpful to

CONTU. The comment most often repeated was that an apparent lack of interest .

in legal protection was related to the fact that ‘they did not market proprietary

-software. Some felt that legal protection is inherently complex and expensive. A

few observed that the rapid development®of new technology - helps to deter

pirating. Some suggested that a new mode of intellectual property protection

‘might be appropriate. Only 1 percent of the sample underscored a positive need
for further legal protection. . ' ‘ ‘ . t 5

T .o -
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i : July 11,1977

Contu Researdler Asks Help

-~

~ How Effectlve Is Your Softwure Protecﬂon"

The National Commission on New Technological Uses of Copy-
righted Works (Contw) was established to consider problems related -

. to the reproduction ‘and use of copyrighted works on DP systems,
was contructed with various’

8. -

Ploase lndlclua below how. otum durlng tbe past yeu‘ you uullzod the fol-
lowing forms of software protection, and indicate how effective you con-
sider them th be. - (If you do not know, please {ndicate with "DK*.)

S, B B

among other things. To do this, it
research firms to gather data in specific areas of interest. USE )
s One of these firms has rumed to Compu:crworld and par.hcularly _ waort:l"l;w'n;:;:ll::::sl EFFECTIVENéss
the software developers or vendors among our readers, for help. . e Y wc' l“dowlllOﬂS niegar | Fonk order on
N Hdrbndgaﬁomﬁjeuelaped the followmg questionnaire 10 accumu-. _..PROTECTIONTECHNIQUES . .| . ancior Negobahons -.§ - Action--} - scaleof 0-6°- - § e
late statistics, rather than folklore, ont what forms ofprorccrron are * .
v . being used for-software and how effective that protectior: is. 1. Eugf.l:n?lmumupby . .
: . CW has been assured (by Harbridge House) that mermahon .
provided by readers will be :reatvd as conﬁdennal not going forward 6. Copyright .
in the compuny’s report to Contu nor in a summary rcport of the - -
results with which the researchers will provide Ci. ¢. State trade secret inw o . N
The completed ynestionnaire should be sent to Richard 1. Miller, 2 - - ‘ —
Harbndgc House, Inc., {1 Arlington St., Bosron‘ Mass. 02116." d. Ploloase of abrect program onty : :
o _ .. . - . »..None of the above - L s . 1 =
R o B . - 1 2. Requirement iot"mwﬁm"
Contu Questiomnaire . =~ = | —— 17— — -
(Please Use 1976 for All “Annually Based Questions) - -
C e ‘ . 4. Uso ol other means 1o It access
- 10 the software program 4

1. Name of Company

Add;egl

: 7.
Respondent's Name, Phone }Wo. and Company Position .

- T -t

.e . .
2. Pleasc list the three major-services/products provided by your company,
* indicating ;ho the pexrcent of-annusl ulea each reprcsenu.

T . o .

1. ‘n M %nnml slles )
- RN .7 - ~ ‘ R . . - . -
L2 : SR ‘5 anpual sales .

- N - % annual sales

3. How many employees does your company have? s
) - -+ 8.

»

_ 4.  What are the total aniusal sales of your company? $. )

5. %/ How much does your company invest nmm-lly ln sonwu-e developmenc 9
- md resurch? H T . S

S : . . 1.

‘¢

;EKTC : _-  - 62" =~

Aruitoxt provided by Eic:

*0 = not effective at all; 5 = completely etfective.

1. ) - e

"'5' » ‘-" . S

" Please list the proprietary software products you market below and indi~
cate next to each whether there {8 no significance,  some ‘or great signifi-

cance regarding the 1mpomncq of legal protection for e_:ic_{x’ of the produrls.r_"’

2, ] "

3.7

- .

A . L <

Have you ever njm or abandoned a marketing pr&grnm for a proprietary .

software product because of the inadequacy of legal protection?

Yes No

Do you lmow or any situstion where software products represcnting a
dpmc:n: level of innovation are not developed or marketed because of -

insdequate protcctlon?

Yes ) No " Please Identify

-

Do you contemplate any'chxnge in your markcting program because af the
Ct)_pyrlght Act of 1976, effective Janusry 1, 19782 Yes No

How wouId you change your marketing program iflegal protectlon were
othexwise improved for computer software?

P

Thank you for your participation.

.

-
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H ARB Rl D CE £I¢v¢ﬁ Arbnszon Smct Boslan Massachuse tts cem Telephone tomza 6410; -Cablc HARDRIDGE BOSTON .

HOUSE = ' e DU
| o - /\‘/v © June 1, 1977 )

" RICHARD L MILLER
. Vice President

- .

,‘-DearADAPSOMember- TN e

R . Pubhc Law 93-573, enacted on December 31 1974 established a National Com-
mission on New Technological Uses of Copynghted Works (CONTU)\ Among other things it
“requires the Commission to study %ind" ‘compile data on the reproductlon and use of copyrighted
works 'in conjunction with automatic systems capable of storing, processing, retrieving, and
transferrmg information . . . ' and the creation of new works by application or intervention
" of such systems. The Commission must recommend such changes in copynght law or pro-
cedures as may be necessary to assure access to copynghted works and prov1de recogmtion

of the nghts of copynght owners.

- The ADAPSO Software Protéction Committee has been monitormg CONTU 3
ings (as well as other developments pertaining to computer software) - Accordingly, M .
Goetz and Jerry ‘Dreyer--speaking for the orgamzatmn as a whole--were quick to declare
‘ thelr interest in a fact-finding survey which th1s firm is performing for CONTU on soft~
- ware protection. They join me in requesting that you fill out and retvrn the attached ques--
tionna1re by June 15 (a self addressed return envelope is enclosed). We feel that this is
a unique and most valuable opportunity for you to play a)mgniﬁcant part in the formulation
of recommendations for new legislation which will affect your work for years to come, and

o your help is both needed and deeply appreclated -_ o . .

.

The mformatxon you subm1t will be treated as conﬂdential and d1sclosed only
to regular employees. of Harbridge House for their use in preparing the- Harbridg’e House
report to CONTU. The report will be presented in a form fhat will preclude attribution
”'_of stat1st1cs or comments to the company prov1dmg them, either d1rectly or by 1nference.

.’

R The final questlon asks fpr general comments that may be helpful to the CONTU
staff. Please describe, here.any problems encountered in software protection that were not
_ identified in earlier answers, as wéll as any thoughts you have on the best overall approach
"'to the protechon of propnetary software (Whether by changes in the copyright law or other- -

. wise). - _ _ . : : ‘ .
Do not hesitate to contact me or my assocmtes, Francis J. Kelley and Debora.h
C. Notman, if you have any questions about the survey or any part of the- questlonnaire.

S _ . RichardI Miller ,
Ao ' A‘ 64 Vice Pres1dent

EKC 3osto?z{l New York Washmg_ton ’Chzcago Los Arzgeles London . Parzs _ rrankfurt am Mdirg

JAruitoxt Provided CED
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R : 2.
Please fill in: o
Name of Company .
_ -
Address e :
' Date Company Founded State .__

.....

_Respondent’s Position in Company _
. -Respondent’s Name and Phone Number

'PLEASE RELATE ALL “ANNUAL" OR “BASE YEAR” QUESTIONS TO 1976 OR THE MOST
" RECENT YEAR FOR WHICH FIGURES AFIE AVAILABLE. IF OTHER THAN 1976, PLEASE

INDICATE THE YEAR ENDING

1. Whaf are the services and products provnded by your company'7

% a0

p-.'uf

"software packages).

=)

. ls your company a division or subsndrary of another company’>

S
0

ansxon

)

' Telec':om}iunications

Consulting (feas|b|hty studles systefns .

- analysis and design)..

Contract Programmmg (mcludlng custom

Propnetary Software Packages - '
Time-sharing R

Data Center Operations and Management
Facility Management - 4

Education

Hardware Products

[y

P

-
=
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Annual Sales

Others? Please_ list:

Sub5|d|ary Neither

. Name of parent company (lf appllcable) or affi Itates

- How many employees does your company have’?

—__100t0500 . . o
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SN

Fewer than 25
—_25t0100.

T .___500to1 000

More than 1,000
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. .ages),. please indicate the breakdown of total annual sales as between:

< b. Applicationsoftware programs: >
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How muCh does -your company spend annually on rntemally funded software deVeiopn;ent“ « ’r-;. EUR
.~ including research" O % A Con T T
" less than $50, ooo Ce '__$500,000to$1 ‘millior - R :?.-—f' RO 2
—$50,080108100,000 - S$1to$10milion .o T e /‘ -

,‘:_3100000t0$500 000 . u Morethan$10mllllon .
an . ( ‘ . ' e - 7

What are the total annual sales of your company‘7

F {essthan$500,000 - . . - - $510 $10 million - e
—.$500,000t0 $1 million - - ——_510to $100 million L ST
____$1 to$5 mllllon S Morethan $100 mlll:on e T

Wlth respect to software products (rncludmg both contract programmmg and propnetary pack- S
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a. Systems softvyare progra_rns:- T
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How many programs have you developed over the last three years whlch are regarded as

propnetary to your frrm" .

a. ‘Solely-at your own expense . ' '
b Incorporatmg in "your own material pr%_etary prQ_d ucts of ost'kewwhrch you have purchased

v

lnvotvrng arrangements for sharing of expense with customer
. \\x v, : : .-

. 8. Whatlsthenumberofnew programs produced overthelastthree years for A o :

\.. . . - :
AP . d. Internal use

~—

"c Sale(permanentuse)—-._ . IR PR Rt
- ‘lt w0uld be helpful to the Commrssron rf you could prowde a sample of your standard form S

', a license* - . . : O U
" b Lease* ______-. . e. Otlaer—__".' T
. ' o N -e oL /,_Qaff -
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ST T Contract orhoensebacked-up by _ -
: - ._Patent . . o S SR P o .
) K .o M R4 ~ T - C . . -
S A X Copyfight..-.- ST T : o e O N
; _c. Statetrade secretlaw - B - SERREELEE DR T B
\-5_ . - . st - . . . . . L - ‘..
' d.. Release of object programonly |~ 0 SO I
_e. None of the abiove -
-] 2. Requirement for“krtow-how"
s "'Ufseof"cryptographic'prot'ectiér't . . E .
) ) 3
4 Use of other means tofimit accees_' N B o
- to the soh@re program e - U
o /_'0 = not\ effecti-ve ,at a!l; 5=.Corhpletel'y_eff§¢t'i.\ke_.. ' »

-

9 Please mdlcate below how-often dunng the past year you utlhzed the followmg'?orms of software
' protection, and mdlwte how effect:ve you oonsnderthem to be f you do not know, please mdnqate _

with “DK™.)

T va

U._.

S ey e

'FUSE

Number of Times in the Last '} TR
‘ J EFFECTIVENESS | -

- Calendar or.Fiscal Year: .

<
v

In Business Operations

“InLegal | ..

Rank orderon. - |

1. Action’ | - 'scale of G-5*- ..

PROTECTION TECHNIQUES and/or Negotiations

.‘1 O If inthe preced:ng quest:on you nfarked any protectnon as completely effectwe or not eh‘ectwe

at all, please explain in"terms of your actual business experiénce..Indicate if a protectxon"j‘ '

techmque is effective against some part:es butnotothers;i.e. -(i) the party with whom youhavea - - i .

.. contract, (i), other parties who have obtamed unauthorized -possession of your proprietary

'._products,(m)someonewho copies yourldeasorprogramsforhnsowp use, and (rv) someone who
o coples y0u1: tdeas or prog‘ e d attempts to market them to others e R
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" 11. How rmportant froma. busmess standpomt rs Iegal protectlon fov’each of the
‘ propnetary software products youfmarket in the categorles below"
. k - c L . . :- N - - - - - 8 = . -8 B ‘8
z : S . SdoS =5
, S " SS|ES|8S
a’ General business arid fmanaal appllcatlons (e. g, aocountlng, _ -
“inventory control, payroll) ,
b. Business plannmg operatlons (e. g plannmg models s:mulatrons .
. operations research) . o
c. Complex producnon/dlstnbutlon control operatlons T .
(e.g., linear programming)
d. Engmeenng and scnentrflc appIncatiOns . , -
e.'Data andstatrshcal analysrs L o T '_M_.J .
e Project management and control .,-\ .
< g. Systems software (eg compllers momtors new techmq.ues for ;’f,
-.more eft” cient ruachme utll:zanon) . K o -

S 'Typeof

S _s A P '-
= BRI

1 2”7 Please provnde the followmg mformat:on foryour fuve “best sellmg programs ’

(m terms of rlumber of coples not dollar value)

~ N . i . . ) - - A - .
coe . - . - . o

P N ~ Sold o’r " 'Date No.'ofCopies Distributed

. Optional Information®*

Licensed First . {  Since. .| Inlatestcalendar/
/Leased Marketeg Inception 4 fiscal year

T

Program

Development
Cost

Price to

-} Gustomer

_‘;Prog'_'rar'nt' A SR RS & N e B
. ] B SO | ] : .,‘.' - . - .'_‘l » — — - -

Program 2 | 1 T N SR

Program3 | . | |- 7. : s

_Rrogr_am 4]

Program5 | - . Lo
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. . N B -
Lol . ..
T : a \
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) ‘Des:gnate a or“b" etc accordmg to type of program categones in questron 11 above
"Thrs mformatlon would be helpful to the Commnssron if you are free to provnde it.
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ot 13 Do your Contractual arrangements w:th customers normally ?estram them from dupllcatmg
programs supplled by you beyond norrnal use and backup" :
L . 4-‘ T Yes e No . - ‘. yk . _ . - ) -, .
‘softwareproduct - -
T el ) -h--
— it

fl\lo

- 14 ‘Have you ever rejected or abandoned a marketlng program for a propne '
j ‘ because of the lnadequacy of legal protectnon” -

e 572 o ifYes, please describe: - : - ’

re you aware of any s:tuatlon.(other than one descnbed in #1 4 above) where software products
“representing. a. significant level- of mnovatlon are not developed or- markefed because of in-
adequate protect:on" e A . .

K - . " V No L . ) . g
o _ N Please ldenhfy eachsrtuatlon by Industry/functlon and comment on the Iossofeconomlc/soc:al EREI
T BEPOR value lneachcase T e T A e 2 R AR

- SR '_ 16: Do you contemplate any change- in. your marketmg program because of the Copynght Act of
wonT 1976, effectlve January1 19787‘ A _ _ )

17 Would your marketlng program be changed if legal protectlon were otherwuse lmproved for
computersoftware” ) . N R

No ..

N - _&'.‘ 8 .

Yes . ‘

_l_fyes.how? D T o ”
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".18." Please proWw aby'addi_tidngl informatiE')n'orfco .
o -7 {"CONTU in its'study:{Include here any proklems engountered in software protection that were
T . notidentifiedrin earlier answers, as'well as any thoughts you have .onithe bestoverall approac-

to the protecti ! prg‘prietary software (whether by changes in the copyright law or otherwise)
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