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Technologlcal Uses .of Copgyrighted~Works {CONTU) ‘WwIththe. leglslatlve"
..intent :of the new:coflyright 1law, whlch ‘accords copyright protection’
for computer data bases'égulvalent vith the protection accorded

-compllatlons in trad;tional hard-copy format, includes several

- n ' eproductlons supplied by EDRS are . the best that can be'made 2%

problem areas: (1) What coPyrlght consequences attach to the "}nput"
‘into a computer of a copyr1ghted‘work° (2) what rights does the °
proprietor of- copyrlght in a data'base have in regard to the.use of
_extracts provided in response to anthorlzed seariﬁefggr 1nqu1r1es

" made cf the data base? and (3) What constitutes publi€ation of a data .
base. ‘and what 1egal consequences, attach to such pnbllcatlon°A :
Appropriate reglstratlon and deposit requlrements should be adopted
by the Registrar ‘of Copyrights consistent with the statutory-
discretion wvested in that officialy, ‘to permit and encourage the
registration. and periodic: updating of identifying material rather
~than actual dupllcate copzes of data bases. (Author/CMV) :
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NAIIONAL COHHISSION ON NEW TECHNOLOGICAL USES OF COPYRIGHTED WORKS .

- . . - . J ] . 3 f‘ . { . »
t e - 2 ) - \- ' e ~ k?: ' N .
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. The automated data base represents a new technologlcal use of a type
N\
of work. long recognized qs ellgible for copyrlght.n D:ctlonatles, encyclopedlas

A% ~ - W -

and tables of numeric :nformatxon are 811 forms of data bases whlch antedaté v

Ly D | .
the computer by many decades, and for whzch cgbyrlght prbtectlo& has been,

PP

and ‘will contlnue to be, avallable under" appllcable copyrlght law. Under

%, /

the new law -a ‘data base is'a coﬁfhrﬁtlon and thus a proper subJect for.. -
cQ?erght.l/ This entltlement to. copyrzght 1s€20t d1m1n1§hed by the ~

flxat;on of the znformat;on sonten;.of a data base in a medzd‘%requlrln' 5 éf o
1nterven;10n of adeomputer to acéompllsh the1commun1cat’on of content. .

- N ~J «

Accordxngiy a data base, whether prlnted in tradltlonal hard copy on.flxed _ .

. . N - s
s . ? . v ) \ ; . ..
. N . . . . L ) .
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1/ Sectlon 101 P. L. 94—553 defines "compllatlon a's : # ' : C =

. - BES i

‘"”ﬁe~qork formed by the collection and assembling of - RN

o - pre—exlst1ng materials or of data Jthat ar”%gelected}\ T e

. o dbordlnated or arranged ifi such a "way that the . _- RN .
¥e resultlng work as a whole constitutes. an orlglnal . _
_J  work-of authorship. ;The term "comp1latxon". K _ N

'ﬂ1nc1udes eollect:ve works. L. ; P

~ . v ) oy
. B 3 . P _a - e . -
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. A am . . . - .
- . .
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o L Copyrlght protectlon sub31sts, in accordance w1th : L
T this title, in original works of authorshlpkflxed in . A A
’ any tangible medium of expresslon now known orulater
- .developed, from which | they can-be perceived, reproduced’
T4 or otherw;se communxcated either directly bvgklth the’.

. aigd of a machlne J! dev1ce (emphaszs added). W . . Ry
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on electromagnet1C\tape, 15 protected by copyrlght under ‘the terms of the
new law. .. e _ . R £ o s o

- » ~

¥
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T Computer—readable data bases do differf of#co&rse, fron their hard-copy
counterparts. Some of these d1fferences ralse copyrlght 1ssues and related

Fh . . - e

fpollcy cons1deratlons, and the Data que Subcommlttee has attempted‘to C ‘(

- _v

PN 3 N
1dent1fy those socletal 1nterests and«vaLues whlch.oould be~advanced

- . - LR . -

Pt .~ -

: by the Comm1s51on S- recommendatlons with regard to. data bases. 'Gopyrlght NP

. W =
P

Zapplled to data bases should it was generally agreed ,encourage the -

I : - : = . f : fe

_development and dlssemlnatLon of useful stores- o£¥1nformat1on,‘so as to’ make

. - PR A - -
-lthls.informationzreadily a%ailabe to the publlc. In addltlon the Commlss1on L
. - - - . - " / ~ .

: should encourage data base proprletors to publlsh and reglster thelr copy-“

v . Te -

§§ rlghted works, whlch Would create a publlc record of the éx1stence of ‘the works-:

5

° ., [3 '\ M . N " N * " ) - ' . " 4f
?aand, in rn, make pOSSIbIE”publlC awareness and utllihatlon of the wbrks. .
N . ,,.., ) . . N J - "3 . -

LI : N > -

» w. LR - ,T ] -

~ - . ~ -

3/ The House of Representatlves Report accompan 1ng P, L 94—553 ‘mdkes clear !;;,

.the ifitention to, 1nclude cOmputer-readable data ases within copyrlght by

L‘explalnlng that:y- - : e Co _ ce
r#s oL “. . L i :Ja. o T .
K ‘The terd l1terary works does not connote any crlterlon
_ -“, ¥ . of-literary merit ot qualltatlve value:-it includes catalogs, .
T ,dlrector1es,.and slmll@r factual references, or imstructionagl’ 2

..~ - ._works and compllatlons of data. It also incluodes computer data. . C
-+ 'bases...H.R. Rep. 94~1476, 94th Cong., 2nd Sess. 54 (1976) . )
[herelnafter cited as "H R. 94—1476"] AT . . -

4/ Maxlmlzatzon of pubec access to’ 1nformatlon contalned 'in automated data -
bases is eited- as. a significant goal: of a: nat:.ona1 itiformatien pollcy in the
Report to the President of the United Stateés.on National Information Pollcy

70 (1976), prepared by the Domesitc Countil Committée on the Right of o -
Przvacy, under the cha;rmansh1p of then-Vlce President Nelson Rockefeller.
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) ‘ The followxgg dzscussxon 1s premxsed”upon the Comm;sszon s agreement w1th o
- - - - e ."g' - . v

the legxslatzve 1ntent of tbe new copyrzght law to accord copyrlght protect1on‘

’ e ‘" P ', , K 4 . -
*

for computer data_ bases equzvalent w1th the protect1on accorded compllatlons

< .
' ae ! “ - moa ®

s

:\j 1n trad1tioual hard—copy format The problemvareas 1dent1f1ed by the Comm1331on

-
. 'f w ¥ N LI . . ,
Coan -~ - -

'~~ are: 1) What copyr;ght consequencee attach to the ‘input" into’ a. computer
.7 . . _--,— L. - - ,-/
of a copyrzghted work (perha:u oetter descrzbed as thexflxatlon of a work

P

| ;n a‘medzum capable of use- wlth1d§e computer system)’ 2) What rzghts does

-/ . 4 . .

the proprletor'of copyrxght in a data base have in regard ‘to the use of

extractﬁ prov1ded Ln response to authorlzed searches or enqulrzes made = -
Iy ,_\ . o e .“ B .
j of the dasﬁ base?.énd 3)-Hhat constlt s publlcatzon of a data base and
- i Sl -5/ -
- what Iegal conse@’énces attadh t% publ cation? e X
;>/?*}»3'i o+ . Y%+ _I:; The "Input" Issue; - : T e s :
) ": . :' "‘ ,.' . ' ‘eu_ N ~ - ) ,_‘ ’ ‘ ‘ - : ) ! .f. - h Y T ’ .
) ‘,J“(;:) . - . . - ;‘-’ KR ‘ _.~. o .. A. . . . . ‘ . ‘ - . ‘7._, . ;: s
™y e A T T o . . s, . . P
. ~..{ TReYissue.whether copyright liability should-attach at the "input" . -
- N - - XL . . - . - . ' R LT
T Vo . - ‘—,‘ 'A-A_,- L . - - . N o Y e 5 ) :
T or\"output".stége oftuae-zn.conjuncti ?,computer, i.e., gt the 7/ -
g g LR .o . M ; G . :
kuttme-a—vork 15 placed in machlne eadable form in a computer memory unlg\ o
_:~-; , .- - ‘_ .o R ) ' o e l; S :'

Sl-It should be clear that the sade pr1nc1p1es whxch apply to data'bdées 'pf'm £

apply alsé-to. any .copyrightable works em@odled 1n a format for use and -
reproductzon Vlthln a computer. . . . - . s
] ’d - ) - - i _‘ . G“_’ = ~ - = ‘ 3
- ,.: . . :i_.»r ’ A ‘ . . )
. . }‘: L] - Sas . R
Y .’ - - [ . ! . \ -
- . " ' ’ :" - . » \\\ i’
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or when access 1s sought ‘to the work exlsQ?ng in computer memory, has

been the prlmary source of dlsagreement regardlng copyrlght protect10n

Th1s 1ssue provided the maJor 1mpetus

! v e

.for works in computer-readabLe*form
J

for.the“introduction of Section 117 into the copyrlght revision bill,

o ~

whiéh;was designed to delay reaching any fihal resolution of the "input-

output" problem, wlthout delaylng passage of the copy:1ght ' . _‘

-~

rev1s10n b111, unt11 further c0n51derat1on of the issue could be undertaken
. . . : 6/
by a then_aiill-to—be-créfted commission (CONTU).™

L ‘ ' " -'_-’;“.' o &

6/ Sectzon.ll? P.L. 94-553 <\¥pv1des.-

Notwlthstandlng the provisions:of sections 106 through
' - -,é'- 116 and 118 this title does not afford the.owner of |
' cogyrlght‘ln a work any greater cor lesser rights with e
‘respect to the use of ‘the work in conJunctlon with
automatic systems capable of. storing, proce531ng,
, receiving’, or.transferring 1uformat10n or in
e conJunctlon with any similar devjice, machine, or. . _
' " process, than those afforded to works under the law, , ,
whether title 175 or the common law or statutes of a ) I
State, in effect on December 31, A1977, as held .

: appllcable and- construed by a court in an actlon o

' _ _ brought unde: thls tltle. : '

. s : "i__—— “ ,-' \
This.section was flrst 1ntrodpced intothe ¢opxright revision bill in 1969
. see S. 543, 91st Cong., 1st Sess. (196§)2 at Wthh time the 1mpact of the
(_ compu:er and particularly the "input-output' question)® was causing great
concern on the part of copyright proprletors..Sectlon 117 was agreed upon
\\\Eg interested. parties as a means of permitting passage of the topyright
revision without commlttlng the Congress to a pos1t10n ‘on_the computer=
related 1ssue until more study could be- undertaken. L

- = .o '
“ e . . . -
| e '

h
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It appears, nevertheles

o,
\\‘ .
. * f.
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that the provzsions of the new copyright law offer approprigte and.suffic1ent

e R SR S J
guidance to’ determine’ Hﬁat ‘acts create copyright liability in this area.

\\Ihe protection afforded by section 106 of the act would seemzngly prohibit -
b . - .

the unauthorized storage of a work Hithin a8 computer, memory which Being

- : ‘ r "

merely one form of reproduction vould be one of the excluSive rights- N
o 7/ e . b3 \ R -
granted by copyright.” E;' < }b‘ ' | :

Consiaeringbthe act of storing a computerized data base. in the memor&

-

of a computer as an exclusive right of the copyright proprietor appears

consistent both with accepted copyright principles and with considerations - -

- o - ' A~ "‘ o : v ]

of fair treatment for potentially affected parties. Making 2 copy of an entire
- ‘ . ’

‘work would normally, shbjeqt to some possiblé exception for fair use, be -. .
. - . e A s b -

Vel . B, '
. considered excldsivéLy within therdomain of the copyright proprietor. . One

~

I 2 4
wouldipave to assume, however, that fair use would apply rarely to the repro--

8/ . '/J-

-duction in their entirety of compendious works, such as data ‘bases. . If a -

- COPY of thé_work is to be stored in a computer;and subsequently made accessible -
L . . L e :
e b . : . . ‘ . . N
to others, .its creation would heye»to be properiy authorized by the capyright

proprietor, The fapt that only one copy.is being made, or even that the owner
- ¢ . . .

- =
. . C

: of the computer system intends-tb exagigno fee for prpvidim@'acceés to the - .
—~ o : ) ..

”

.. A . . -

work would no more i sulate th;\copfes from liability for copyright imfringement

\I

— . . I ©

7/ It-may be that the ‘use of ;he ‘term "1¢put" to desé&ibe the ‘act to which
copyright liability attaches’ has. been misleading A more accurate description

of the process by which a work may be stored in ‘e computer wemory would -
indicate that a reproduétion is created within the computer'memory in order

2 - z ’ - ) - ' N >4 e

to make the work accesSible by means .of the computer. - B ” :
s s £, ‘ v .
8/ See section 107 P. L. 94—553 for s;atutory ctiteria govefning "fair use."\
'0 . . i J_r‘ -
';‘ L . o . "' - ) . '9. " v./‘ L_’ .' ' / - @
r - \«- - , . . < : - o
= - - - - ’ s .
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thdn.would slmllar c1rcumstances 1nsulatgia publlc 11brary ﬁhxch made unhuthorlzed

e _;._'_,, e e e e e o - [ —_

dupllcatzons of entire copyrlghted works f'r 1ts b?SLC lendlng functlons .

P - -

'S
Under normal c1rcumstances,_the transfer by sale or lease of a copyraghted

\ < v

. _ v , : .
work 1n computer-readable form; such as a data base, ‘would be a meanlngless

. . v ) Y ~ . . : .. -

L . ) L ‘ | o .
transaction unless implicit in the transfer was the authorizatioh to place s

-
~q - - . - + <

or reproduce a copy in the memorzxpnlt of the transferee s computer. Any

s o1

v,
-

-
P -

" . e

11m1tat10ns on the use to be.made of the cooy would be a matter tobe = ¢ .
0 . L4 . " - 'V L _ .‘. a . »
. negotlated between pr1vategpart1es, guided by appllcable pﬁblic.policys :
10[ - , ,
considerations. The proprletor of a work in compute;§readable form would ‘~
. s ’ K a . \ -;)

il

uvnder any foreseeable circumstances, be able{to control by contract the/jut re ¥ .

- o m_. .

d1spos;t10n of machxne-readable coples of hzs proprletary work. Tnus
9 .,‘ v [ .
the. perrletor of copyright in such a work would always have a valid cause
v ‘.\.1‘;-/" T ~ v, < Q .
, of acthn, arlslng eizher under copyrlght or contracga if a reproductlon of’
i .. | e
the_work 1s%entered_1nto a computer w1thout,the proprletdgss authorlzation3 or
' .‘?’) ) ? .
. if a transferee authorizes a thlrd party to en.er a copy 1nto the memory un1;
Co ,/“ w - . o / . -
‘_of ajcomputer 1n v1olatlon of the terms of a valld agreement with the proprzetor.

. "9 - - =2 -
o L .

i c . _ o - 4 .
- . . R ) N I PIEEN . R x> -
. — T ) T \ § . )

.9/ The example of a copyrlghted work placed *n a compu;er memory solely to ..
facilitate &n individual's scholarly research has been cited, 1n:25r11er. N
Commlss1on-meet1ngs as a possible fﬁlr use. The Data Base Subcommlttee agrees ~ )
that such a, use, restnlcted to~1nd1v1dual research, should be considered fair, '
use. . In order to prévent abybe 'of the "perm1331on provided under faiyr use”
princ1 les, any copyi\crea d in a machine memory should be’ erased after comp]et on
of the particular, research project for which it was made. This "copy" could -

be retalned for archival or- ﬁurther research‘purposes only w1th;authorlzatlon

from the- copyrlght propr;e;o;/ '

~ — ) 7 . 3

kig

10/ Out;\ght sale by a copyright proprletor ofLa copy of’a protected work,
‘Tather than a lease under which the proprietor reta1ns,ownersh1p of a copy &

which thé lessee may use in accord with negot1atéd terms and conditionsy >
* normally-results in a complete loss of centrol over the copy ' -h has been sold.
~-This reflects the unwllllngness of courts to enforce restric .-~ on the*‘~

- alienation of ¥pro erty, once a com lete transfer of ownershl. I -arest in any
Jprop y P
1gem of property has been accompllshed.za [ AU : R G
— . ) . ',5 . \l \: N : . . ? v v R
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The fact that copyrightlgould not proyide the sole right and remedy for

'unauthorized use of a protected work is ne1ther un1que to. che pro:ect1on
of propr1etary interests in computer*readable works, nor iw it a s1tuacxon~
- | 11/
-+ O be cons1dered undeslrable. ‘ .

.

s

Accord1ngly, th¢ Data Base sqpcomm1ttee believes tkat the app11cat1on
of pr1hc1p1es alrca;:'embod1ed in the language of\Fhe new copyr1ght 1;& '
&
’ ach1eves the des1red substantxve legal protection for copyrighted works wvhich

exist 1in mac§1ne-readab1e form. The 1ntroduct1on of a-work into computer

- -

memoTy would, con$1stent é:th the’ new law be a reproductuou of the

7 -

work which is one of the exclus1vecr1ghts of the copyright propr1etor,

v

The unauthorized transfer of ar existing machine-readable embodiment of a
work could subject the violators:'to’ remedies: for breach of conggif.
- - 'l'
‘?r1nc1p1es of fa1r use would be appl1cab1e in 11m1ted instances to excuse an
- E . S /
- )

unauthor1zed "1nput" of a vork 1nto computer memory. Exempllfy1ng such fair” |

S . 1-

usesacould be the creat1on 3f a_copy in computer memory in order to prepare\\\

a concordance of a worQ@ or to perform a syntact1ca1 ana1y31s of a work,

~ - -

. \
- uhxch but. for the- use of a computer would -require 2 probfbltlve amount of

-
- o .

S B
' huma%_tme aand effort. To sat:sfy the criteria.of fair usi, any copies

S

créated for such reselrch purposes should be destroyed upon completion
. . . i
N ° . - ’ ’ - ‘.

11/ Remedles for breacﬁrof contractd if the r1ght being é;otected 1s not
‘equivalent-<to copyright, would not be’ preempted’undef the-provisions of/“\
Section” o1 of the new copyrlght law, and would accotdingly be avaxlable to
‘orie_who, © _ the strength of a copyr1ght 1nterest, granted permiésion to another
to make certain uses of the copyrighted work only to “have- the terms of the
. authorization v1olated There continues to be some scope for state enforcement‘*
of proprietary rights in intellectual property "under the pew copyright law.. -°
See-H.K. 94-1476L&§upra note 3 at 131-32. The fact that state, rather -than b
federgi law would be involved presents few real problems. The existence of ‘
v parallel but not equal rights und#r state and federal law'reflects advantages
_as well as- d1§%dvantage s inherent in a federal polity, and in even{ both claims

could be -joined in the same federal cause of action under principles of pendent
jurisdiction. K . : : .
- M ’ k-4

. -

o
’
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4 ) . - :
for the research project for which they were created. Should:the individual or di?

~
K3 -,

1nst1tutxon carrylng on this research desire to ‘retain the copy for archlval

- » -

. Ny
purposes or future use; 1t should be-requ1red to obtain permission to do so from

v \\\ - :

the copyr1ght proprietor, All these prov1s1ons could be explained in CONTU s final

“report.and, depending upon actions taken by Congress pursuant to The report, would

he considered an interpretive aid to the copyright law akin to legislative reports.

- ~

/%f%iif/rl. Scope of Copyright in a Data Base
. ) ¥

-

A computer-readable data base derlves its value 1n 1arge part from the ease

-

-with which a user may retr1eve from it data conform1ng to certain spec1f1cat10ns.

That ease 1is the proquct of several factors =- the organization of the data, the

sophistication of the program whi¢h assists in the searching and retrieving, and

" the skill of the searcher in articulating the®search criteria. The difference be-

2 - K - - .

tween usinéha data base injhard copy and dne in'computer—reaa ble foré is{ﬁhat the
- : 12/

- former is passive and the latter may be, in the language oiit e 1ndustr33 1nteract1ve.

t

r

Thus a studeht who searches the Reader's Guide to Perl’ ical Literature (a copyrighted

\Hata base) must not only Know what is s0ught but must‘alsc‘painstakingly read much-

gnnsought material found in numerOus volumes and updates to obta1n the des1red

13

v

I

e

a data base.

information.’ If, however, an inté act1ve b1b11ograph1c data base 1s)used only the
toplc(s) of lnterest need.be expressed rn order to rece1ve citations to-apparently
. o
pertinent 11é ature and, frequently, abstracts of that literature to allow further
& -
evaluation of its utility. One 1mportant quest1on for the Commission' s.purposes
P ’ y - v
concerns what rights the prOprietor of a computer-readable data base has.ln the

information obtained pursuant to a user's request to, or "search"” of, such
. . p _

o .
ks

P
7 - , " -

]

12/ An "1nteract1ve\ ‘data base is one with which a user, a:ded by a computer, can
Vconverse," i.e., the user frames questions to which tke data base, contrdlled by

& computer, provides response. . .-
- > .

o f 0 - . - v‘ B ) ,
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-

¢ .
There appears lxttk\ doubt that one who obtalned access to & copyr:ghted

o, ) \ :

da:a.base by normal commefc1a1 methodsﬂ
s / : Ao
authorized agent for the right to search the data base and retriev: from it
: ”

-

- poylng :he propr1etor or the proprle;or's

deremes ' o

[
o

information or data responsive to the search request -- would infrin,

" existing copyright by retrieving the entire data base and marketing an exact

!

LY

: T N . )
duplicate in zompetition wit&\ﬁﬁe copyright proprietor. Such activity would
- . . ‘ ! * - ’ .
beyond question be unauthor<i:-~ copying.in violation of a valigd copyright._- .

Purchaslng access to xnformg.-oﬂ contdined in a data base no more entitles

N K

‘one to make/and employ oop:es for comma$c1a1 purposes than would purchasing

a copy, of a\copyrlghted directory entitle one to produce and dlssemlnate

[ .
copies of the directory. . ‘ T . : i

v Two complications arise in attempting to definc the scope of protection

in a computerized, data base. First, such works zre =nc. static; rather, the
p €d.$ J ey

are constantly being updated by the addition of current data and ‘the‘deletion of

that determined obsolete. Secoﬁd, the question as Lo what rights a copyright

t o > - - N - | h 3
: propriggﬁ& has in extracts of.informatior -2frieved pursuant to an authorized
, - ) .

., L ® .
searcg/of the data“base-musﬁ be addressed. Provisions applicable to both

issues are found in the t%it and laglslatlve repsorts of the new law.

~

The dynamic process by which a data base chazges need not affect the

— -
. -

entitlesent of thc .data basé¢ to copy:igﬁ: protec:zion. ~This process raises
. . .

wé;g; two_concerns: 1) that deposit of a ﬁev enbodiment of the data base to reflect

- every modification of the data therein contained would be both extremely

' . expensive for -the yioprietor and cumbersome for the Library of Congress; and -

"‘ v

2) that a proprietor, by vzrtue of the constant updatlng of the data base, could

c1a1m copyrlght in rhe work in.perpetuity, imn dlsregard of the “l1m1ted times"

provision of ;he Constxtutloa and the statutory t;rm'of 75 years appllcablc
' ) Y : : . J

o ’_;, o _ & PO ' -

——
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) . . _10— . . ,

to data bases under themnew statute. Nelther of these concerns need cause

serious problems. A -t

-

kd ' ! . ) ) i ’
The dep031t requirement should-prove no bar to pr% viding effective copyright

. . ] \
protectxon for_dynam1c data bases. Deposit is not a precond1tlon to copyright

under the new law. Sections 407(c) and 408(cf‘of the new copyright statute

authorize the Register of Copyrights‘to exempt categories of material from
the deposit requlrements by regulation, or to requlre alternative forms of

deposlt. Computer data bases_ﬁeem well-suited for thls ‘exemption, for the
- ) / A

dep031t of an 1dent1fy1ng fQ\\ would achieve the statutory purpose of ' prov1d1ng

a satlsfactory archival record of-a work*wlthout 1mpos1ng pract1ca1 or flnanfaal
-~ 13/ P
hardships on the depositorl" Nor would a- dynamlc data base necessarlly

obtaln protectlon for a longer per1od than. constltutlonally or leglslatlvely p

s -

authorized, any”’ more. than would a telephone directory be given perpetual protectlon
by virtue of its being updated annually. The proprletor of a data baseé would

- i - . PR
M .

r - . . ~
have to register anew perlodlc ly for copyright in such work, just as the

proprletor of a telephone directory obtains copyrlght in pew editions of a

.
-

;work perlodlcally appearlng. . . N : i
l\ . ° T ¢ ' . .
- Similar also to;a telephone'directory, cdpyright in a dynamic data base

protects mo individual diatum, but only~the systematized form inm which the

data is presented The use of one item retrieved from such a work == be it
- . Lo .
an address, a chemical formula, or a citation to- an art1cle -- would not
‘P
* P2

under reasonable clrcumstances mer{t the attention of the copyrlght

F

- 4
proprietor. Norfwould.it'conceivably constitute infringement of copyright.*
o » - - .o

* ,'
. “

43/ Section 407, P.L.-94-553. - | . T

¥
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P

;*-s-a data Bdbe, and.vould be an- 1nfr;ngement.' In any event“ -the 1ssue»

- v . - v . - "h- -.'~ - }
; xn 1ts Report that faxr use.would have very lzmated forceithen-an' B

.i;'. N

- v -, L4 - N . . - c . . - , R : .
- . - K . . R- . s . .

T S SR R

Ihe retrxeval and redup11c3t1on of'any aub" ntial'portion of a data . |

\" - . \—-" “k ‘\.‘-.' . .
base whether orknot the 1nd1v1dua1.dafa are 1n thehpubltc domain

-
< S ' - r % PR

vould-Jzkely constltute a dppixcatlon of the copyrzgﬁ%g

d%element of e

N ~

‘ﬂ _7 v-'h b

L4 ’

.
~ N - . l. R o

‘s . ..

of hov much is, enough to constltute a copyrxght vzolatlon would 11ke1yr ‘

.-" .,

N - -
- . .
’ . - q..o,

'”entazl analy51s¢on.a case—by-case basas with consdderations of fair use

~

H - .-

bearlng on whether the unauthor1zed-copy1ng of a llmlted protlon of a .

-~

"- -~ . : Ca .- L.

data base would be held non-znfrxng;ng. The GOmmlSSlon could recommend

[
unauthorlzed copyxof a data base was made for prlmarlly commerc1a1 use. . . 7

Only when lnformatlon of substant1a1 amount were. extracted ~and duplzcated _:3'

)

. for redlstrlbutlon would serlous problems exlst, ralslng concerns about

) " .
- . ¢ . 5

o

. -
T e

the - enﬂorcement of proprletary rights. .

It appears that adequate legal protectlon for proprzetary rlghts in

-

extracts from data bases exists under trandltxonal copyrzght prlnc1p1es'

N T ;2‘
. ) - P N

“as expressed in the new law Supplemented by'st111-ava11ab1e rellef under.

.

£

'common law prlnc1p1es of unfalr competltlon.- The-unauthorlzed taklng-of

M 1
Q ~

Substant1al segments of a: cOPleghted data, base 'should be con51dered f»f .

o . .

1nfr1ng1ug, consxstent with case law deve10ped frOm 1nfr1ngement of copyrlght
' ' 14/ <
‘ 1n varlous forms of directorles. In addltzon,'common law pr1nc1p1es_of.mgsf'

LY . .
—,.' .

approprlatlon, ‘which accordlng to the leglslatxve reports accompanylng o
A : . 15/
the new Iaw are not preempted w1th regard to computer data bases, are

o= .

',avallable to enforde-proprletary rzghts in’ these works. . -

1
-

14/ See e.g., Leon v. Pacific Tel.~ & Tel., 91 F. 2nd 484 {(9th Cir. 1937)
and Jewe‘er s Circular Pub. Co. v. Keystone Pub. Co., 281 F. 83 (Zd Cir. )
cert, denled 259 U. S 531 (7922} aff aff' g 294 F. 932 (S. D N Y. 1921)

f H R. 94-1476 supra note 3 at 132.

*l.'.' . “ i -f!-
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records of

"the distribution of copies or ‘phono- . . -

5 -

lows:’
- “

- -

iﬁkséc:ion 101 of the new*law as fol

&

‘a’ work to the public by sale o

‘. or other transfer of ownership, or by T S

e > © . . rental; lease, or lending. The offering N < A

T ' oa group of

. . « .
- . . b . -
- — %

Acéordiné,;o.ééctions 401 and-

distributed copies of a%work,

- ~

two copies of the work.
. - . -

in accordance with section 408, the<depdsit reqﬁirgd by seition 407 must

, to distribute copies or phororecords to’

_ distribution, public performance, or _

. - - . public display, constitutes publicatjon., . .-
e A public performance or display of a.work - - . =

AT -does not of itself constitute ‘publication. e )

persons for purposes of further -

’
- R

bixa

407_6f the new iaw,'after publication the _*

LY

, COpyright;éyner is;féquired.to'plade cbpyrighﬁvnbﬁiceAupon all publicly

and to deposit for the Library of Congress

e -

If a proprietof wishes also to register the work

-

Py -

be.accomﬁaniéd by the pfésqribed registration application and fee. While

‘the failure 'to depbsi{ ¢°éi§%

will not result in forfeiture of copyright, the '
.16/, - <7 '

failure to place notice on published poéies may. - Accordingly, ‘it is of ™

*

cogsiderable importance to know what acts congtitute'publication of any copy-

b

3

gightgd work. Computer%ged data bases are no_exceptiop. ' o

~ - R =
S P

. N . B . _ . _ _
16/ Under the new law, the most significant effect of the act of publication
1s the’requirement that copyright notice be afiixed to all copies of the

work distributed thereafter.

Omission of notice may result, in accord with

the provisions ¢contained.in Section 405, in the foreiture of copyright. -
Section %405 of the Act of 1976 provides that omission of notice will .not

invalidate copyright if notice

is omitted from a relatively small number of

publicly distributed copies, if the work is registered within 5 years of:
publication and reasonable efforts are made to add notice to pubicly dist—

-y -y 4 - - -
ributed .copiés, or if-omissio

"nie;or_for,au;hprizing public _
406 deals with errors in contents of the notice wiﬁh‘like flexibility.

‘The ‘failure to include notide
(his full rights in a copyright
for unauthotized copying.,

N 4 .

n of notice violates terms set by the prop-

distribution of copies of-the work. Section

may, at Teast temporarily deny the, proprietor
ed work, i.e., to prevent and collect damages

1
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\\_ The dcilnztzon c1te3 aafxe, and further d;scussed in the lngslatLve
. ) AR - : . ‘
reporf‘”accompanyzng the law, prov1des ‘a reasonably cleaszenchmérk for. .
N —_ ' = - S -y Lot
- . PN 7 -

) determznlng when & data base used 1n conJunct:on wlth an automated storage

& l_and retr1eva1 system, i.e., ‘a computer, :; publzshed" for the purposes
S £

¥ of the'copyright law. The Houne Committee Report thoroughly d1scusses '; T

- ftbe concept{of pubiicatr:n‘ln the context of consrdeplng the duratron of

‘copyrlght Lnder the'nev bill. - It states that: ° RN

"Under the J“flnltlon in sectlon 101, a.’ C . . P

) ,.-,work is ‘p blished' _if one or" more “¢opies o 'f“;-7 oo '

T e or phonorecords’embodylng it aredistributed 5 o
e ©~ to the public —= that is,, generally to. persons:.* ; -

: '.under no exp11c1t or implicit restrictions =~ . B

- -with respect to disclosure of its contents == B :

o without regard to the manner in whlch the .- . \\

- ~ copies’or phonorecordS‘changed hands.  The : T SN

o defirfition . . . makes plain that any form LT T

- ' of dissemination in which a material obJect ' : : -

a _ - does ‘not change hands —— performance or ' C

' : d1Sp1ays on television, for: example == is .

not a publlcatlon no matter how many peopleQ o -

;/\ . are expgsed to the work.. On the other hand, - S P

: o ‘the definition also makes clear that, when :

' ‘copies or -phonorecords are offered to a - T - . oL

. group of wholeéalers, broadcasters,.motlon '

. ' : . pictures, [sic], etc., "publication takes™ :. . .

. ' place if the_phrpose is 'further dlstrlbutlon,\ " .

. 'publlc performance, or pub11c dlsplay.'" 17/

Accordingly, a data base proprietor .could, by,dzsplay alone, make the = 7

data base av lAablC to uscx s wthout ha»lub publ;shed the data bese.
N ¥

- The same would be true where the proprletor leased a tape contaznzng the

data base d1rect1y.to a user and placed that user under exp11c1t restrxgtlons

B - ~

P
\"' prohxbltzng dlsclosure or, transfer; Under these c1rcumstances, the fallure

\ to place copyright notice on the data base, or to register with the Copyrlght

&Esloe, would Jeopardlze no rlghts the': proprletor might have.~ If however,

-
-

-

.; - SN «‘__. : .>~ . "
17/ H.R. Rep. No. 1476 94th Cong., 2nd Sess. 138 ({976)., . ' U

EMC

Aruitoxt provided by Eic:
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thevproptietor authorized transfereesvto distribute eopies or make available

2 ) -
T displays of the-dataib e, publication would be accomplished and the notice

- - - .o

lf'and.registration requir s.of the law would’take afﬁhct; Hany,data bases
are marketed in exactly Ehgs way, with the propriet authorizing the .
' =\ o :
.broker to aistribute or display eg;racts from the data base KA
S T e -t i : e
*f?\\'_. - Certailn consequences-fldwgfrom the publication o? any work. gpblication

N A A T U
. 8f a work activates the requirement of‘'deposit under section 407, and -a '

- ’ . - ...

. s , - : . L ™~ - - NPT
.*proprietor might choose not to publish and-ther¢by avoid the meed to affix
notice Eo all copies and deposit two copies for the Library of Congressl", —

Ty - (= - - -

‘The doctrine of fair use may be applied ‘more narrowly to‘unpublished than‘
= , . -

~

to published works. The Senate Report accompanying the new law indicates

.‘n’

-lthat "The appliCicability of the fair use doctrine to unpublfshed works‘
is narrowly limited since, although the work in unavailable, this is

187

“the result of a deliberate chOice on the part of the copyright onner.

-

According;y, the proprietor of a work may have.somewhat'greater'rights-in un- ' -

~

&,

published as opposed to published works Qﬁ>_

Certain remedies for infringements may;he made available to one .-
~# - . _ .
A

who ,publishes and registers a'work_which woﬁld be
. . T\ N o , o s . v_ - f. . . - ‘. ‘ )
of an unﬁéblished, unregistered work-under the proyisionsMof section 412

",'tofthe~proprietor .

a copyright infringement

. of the Act of_197éi One who!éptcessfully prosecute

action may be entitled,'undgr section 504.0f th hew law, to an award of"

statutory damages in spite.of anhinability to prove actual damages-

= ' The proprietor may also be entitled to an-award of attorney s fees’ﬁﬁaef/

-
-
-

the pfoViSions of section 505 Section 412 proVides that the proprietor
. - ‘ / . < '
» of copyright in a work neither published nor registered at the time,g

s
S .Q"

'ﬂFof the infringement is not entitled to these remedies, the proprietor of a

sl - ~ .
ER . K - e ~ a
-+

18/ S. Rep No. 473, 94th Cong., 1st Sess. 64 (1975)

Iﬁnm X {if C ~ . S | I‘E; ) ; '/£‘ | .
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l Phe quq\flons ralsed in relatlon to copytlght protection and automated i
data bases. We belleve, for example, that the questlons relaring f;

to whether,or not anut;of a data ba§e is. an- exc1u51v rlght lncluded

2

At

Lo AT BT RS & :
A _,'~HZ' A SR ~ .
published.wozk, however, may regijster sge*uork within :htee‘months after

-,

‘s

-
pub11cat1on 91thogt forfe1t1ng\:hese remed1es,for 1nftanglng acts. ocqerrlng

- <
after publlcatzon. thle the key factor in- determlnlng the avallablllty L

‘(\ r LA

»

.of, these remedles is teglsttatlon, there exzsts the three-month gtace-

- ~ :
he .

perlod aitér publication for registering copyright'.dbring-which petibd' o

2

the 4ack of tegzstrat1on w111 not preclude avallabllxty of statu:ory damages

S . .‘«._ *- . - £

« -

and attorney s fee9 for 1nfr1ngements then occurtlng No. Such gtace per:oa

. e -r - - -

)

exlsts fd? reglstérlng vorks whlch are unpubllshed. Conslstent wlth thcs >

f - hd - . ./

\ hd - i ) » .
thrust offthe new law,‘:he CommlsSLon&s :ecommendatlons should encourage

- R
.

proprletors of da:a bases :o publlsh'and teglstet thelr/ﬁ/rks and create f

- - ~

a:publlc tecord of.the 1nformatlon avallable thtough thezrrproprletazy o

€ -
- - N . . - R
. . . . . -

e . ! . .
- . .

works. . T . el 00 e RN S : S
T . . N T C PR . R ._-' . . . T LEIN . LY - ] L.

’_. - - .' . ._"' \-.— . . . ’ . - . . R .. -
' . ) - - N - ’ ‘- » ' - . . \ '
. IV. Recommendations ' : '

-
-
e

-

As previOusiy discussed the ned‘law apbears to deal with many of .

- Y

K \....

/

sy
?
%

ooy s

" within copytight, and to -the scope of ptotectlon to be ptov1ded a. data base

Ry

b copyrlght,'can and should be answered in accord with the prov151ons-

l ..._ - . . . .y .

alread)senacted ln‘tne new copyrlght law."Because d~{a bases are, in some

- . '3 - o

Asense330nique, we believe.the inclusion of appropriate"language in CONTUTS

L~ G . - - . .
[ _‘f . : - . L .. . - 6 8
final-report; consisteat with .that employed in thg contents of this

Y - N

memorandum, will provide an appropriate interpretive aid to the statute.
. - . Ty [ . - . -

..'-“: . . ] . J - ) 'H R ) . . . . . . . . . ]
" The. Subcommittee further"bel%&:es that approprlézzvreg:stratlon and deposlt .

reqditementsfshohldfbe adopted by t

-~

statutory discretion vested in that off;c:a., to pcrmlt and encourage the

s Reglstet of Copyrlghts con51stent with the. .

A
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" to 1nc1ude reference to pre—rev151on b111 law w1th1n a hew statutory

’
*

L]

.
L]
1¢

; . . - ¢ . ; :
:. 1 .‘.-16__ L BN . :' ’ ( } P "‘
T AT S R
. i . N - e o - ‘ ) E . ) St
reéistration and periodic updating ¢f identifying material rather than = -
actual duplicate copies of -data base‘ . Reasons Justlfylng_such L,
= ° “I » - .\ Y . : . &_\I
g : £ ° - ~
actlon by t e Reglster are found in’the’ body of ‘this memorandum._' ' .

=4
There appears no. reason to tallor any not1ce requlrements speclflcally;fo Coe
L 4

computer readable works. general pr1nc1p1és contalned 1n the new law‘

e . . . : . .
seem adequate w1thout belng partlcularly burdepsome. Notlce appeirlng P
on the 1n1tea1 dlsplay of any extract or extracts obtalned f}om the _

- -

< ol
¢data base pursuant t;jaﬂ\earch should comply with the 1ntent of the

-

_‘ S -~ . - : ' T~ .-, o
statutory notfte requirement. Cofyright notice can-easiiZ.be 1nc1ude¢ U

on the 1n;t1a1 dlsplay extracted from a data base, and human\readable notlce
<. . Sk Tave- . LR : .

can also appear/on the packaglng. Th1s could be explalned 1nfCONTU s f1na1
19/ . m o - S

- .
s a

' report. : - ' . . T e ' g
' : \ ' : - ' .‘.f‘

-

Flnally, we recOmmend the deletlon of Sectlon 117 of the ne:.:: law,

-
-

as was apparently the leglslatlve 1ntent upon completlon of CONTU s work

,,‘_'___‘. e

Whether 'or not CONTU’S recommendatlons are adopted by Congress, it would -

>

be anomalous and unde51rable, as, well as perhaps meanldgless, to contlnue

.enactmepthintendedgto be a complete codlflcatlon of.the law.

Wt

19/ The Copyrlght Offlce is currently draftlng regulatlons toitake effect
upon the effective date- of the new. law. The CONTU&staff<§as been informed
that, as a result of the issues: of data badse deposit and notice gggulrements
having been raised by CONTU, these issues will be the subJect dﬁ~proposed

regulatlons presently belng drafteda
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Although g consur in the overall p’ovxslons of the“draft repbrt

-
e ~ ® -~ -~ . 'y

. of the Data Base Subcommlttee, I ahould lzke ‘to note. 8 matter whlch o

Ay

' uhy be related to the-deposxt of Data Bases as an eﬁé%eat 1n,the regzstratlon-;.
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process, and whlch bears further consxderatlon- - ey 3 T , .
whlle 1 agree with so. mubh of the proposed recommendatlon appearlng o

on pp. 15 16 of thF d'aft report dated 18 Aprll 1977 that urges thee'“
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Reglster of Copyrlghts to adopt approprlate regulatloqs "to permlt and

encourage the reg;stratlon and updatlng of 1dent1fxlng materlal * I have
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some misgivings to express agreement with.that portion of the.recommeuﬂation
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which- 1mp11es that lm Do case should the Data Base 1tself be deposlted

- . .

Unless and until the Copyrlght 0ff1ce possesses the neoessary equ:.pment°
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.which could cause the electronlefslgnals on a tape, dlsc,ﬁetc:.to'be

‘the aid of a"machine or'device," in'?rmanner7adequate‘to serve’the needs

» of 1ts patrons, 1¢ may ‘serve no useful publlc purpose to requ;re the C
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“perceived, reproduced or otherwise communicated either directly or with .
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deposzt of ‘a complete Data Base rn each and every case. . But thi$ is not.
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to say that in every 5'1tua~tlon "1dent1fy1n% material" may always be ¢
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su1table or satlsfactorv It is to these p0531b111t1es that T belleve _
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the door to dep051t should not be closed. , o _— R -
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Agaln, the COmm1551on should be more spec1f1c w1th reSpect tgﬁthe
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contents-of'the "1dent1fy1ng materlal" 1n.1ieu.of copies which it is_
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proposed to request the Reglster of COpyrlgh's to embody 1n 8 regulatlon.,
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The publle 1nterest is to be served 1t-seems-t0j
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matter. s belng made"the sanect of a* partlcufhr gbpyrlght reglstratlon. L
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In shorr, it should serve as an(a?stract of the Data Base 1tse1f v B
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L—r?or examplef_xn the case of a Data Base wblch is coutxnually belng
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‘updated by the minute o?,houﬂ 1t would seem to be most unsatlsfactory
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to one searchxng the reZords of" the Copyrlght Offlce to flnd “1dent1fy1ng

- —

mateglal whlch merely 5pec§F1ed that the partlcular claim of copyrlght -“%
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covered “additions and rev151ons. - - ! - o
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. ‘.‘Ihe_"1dent1fy1ng‘hatﬂ;1a1 " ﬁt seems to me, must be meaningful and
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-cqm‘lete enough to dlrect one- searchlng the records to an understandrng

'oﬁ/ihe content ‘of the partlcular cogz;lght clalm. In é{;e 51tuatlons,._ .
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may becthat only a rggdlﬁg out of "the- Dara Base ltgelf may be able-
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_to furnlsh the des;red 1nfoqgatlon. Hence my reluctance,to recommend

'the acceptance by the Copyrlght Off1ce of "1dent1fy1ng materlal" ln
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all cirgumstances, ~
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