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ABSTRACT
In spite of the negative aspects of her determiration

to ‘be the solé motivator, comtroller, aed maTtyT for the birth .

+» “control movement, Margaret Sanger was a positive social force in
testing and denouncing the Coastogk law. The law, named for Aathony
comstock, a postal Inspector who had 'lobbied Congress to forhid the
distribution of obscene_paterials thronghout the United States, ]
equated birth controI and sex education with obscenity. After <
comstock declared’ two issues of a socialist néwspapgr unmailable
becanse Sanger had mentioned the names of vepereal diseases in her

“. articles om sex, Sanger resorted to publishing her own newspaper, ;
"?he ¥oman Rebhel." The first issue and six of the next eight issues
were suppressed for their controversial content and 'Sanger was
indicted on nine counts of Maw violation, despite the fact' that tﬁﬁ
articles contained, only general discussions of cortraception. gffér
sanger fled to Buropg, alleging that the courts were treatzng her\
unfairly, her estranged husband was arrested for passing on one copy -
of .her birth control pamphlet. Resentful of his publicity, Sanger
returned seeking a court trial in order to achzsvg publicity for her- .,
cause. When the government decided nok to..prosecate her, she achieved.
publicity by forming an organzzatzon to promote gontraception.
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Birth Control as Obscenity: Margaret Sanger).and The Woman Rebel®

Es’:’hen Lhrg&re'l; Sanger t':lied in 1966, her eulogigts called her a visiomary,
a pi;oneer and a monumental figure of th'e fir‘st h&lf‘of the twentieth century.
4  These werg rot Just the ususl maudlin overgeneralizations ‘of funeral
crators. S&er was a force in sociel history. Without her devotion to.the
contraceptive cause, per willingarss to tost the laws that impeded it and her '_
understanding of the value of publicity, birth control material‘w_ould nct be
as freely available as it is teday.
This is not go say that Sanger ] contributions tc the movement were wholly
positive. Senger's devotion was to "her" cause, and manjg of her more ill-
:advised'endeav'ors were attempts to maingtein controltof the birth control move-
nfent. In testing the le:wgr she frequently chose the wrong grounds, eiving up -
the less dramatic but more constitutionally sound arg!mnenft of free speech and
press in faver of evidence on the‘ social and me;iical efflcacy of c;aniracgption.

- ‘ -
And publieity for birth contrcl often was premotion for Margaret Sanger.

The case exam:’gied in this paper, which concerns the publication of _T;I}E_ . /

- Woman Rebel, illustrates rthese comadictiona_..hm doing so, It also illuminates '

confusions 1n the historical record, confusicns that v:we"re created by Sanéer ‘

- .
hetgelf as she molded her imare of motivator of and martyr for\he birth

L
control movement.

3
';'Je live in,' an age in which the majority of'adult females p:"ac.\tice
_‘some form of contrateption. Thus, it geems strange to us that, fifty
:}ears-ago, individuale were jailed for promoting birth control. 0dd, too,
. is the‘f;act that, while today's obscenity cases -invc;lve hard core
\'pqr-'onography, yeateziday's obscenity ‘laws inirc'leed the dissemination of

- birth control sdvice and devices. Hord to believe, it is nonethelegs true.

-

, *Thie research was supported by a Creative Eh%eavora Grant from Centmx Michiran University
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JS the early yeers of tl;e tvlrentietl‘i century, cont:iﬁ’ce_ptidn:wé?s con‘a'!%?red
_ be not only contrary to 41?. laws of God and nasture, but to the laws
_of man aé well. Federal e;nd state legislation branded bo'th the inf;mea-
t:lo; and instruments of oontracept:lon as obscene, and provided I'or the

shment of thase who attemptéd to enligh‘ben the public on the practice

of contrdlled rert.:llity -

s

The laws of men regarding the pomographic nature of b:lrth control
\

techniques were really the laws of one‘man, Anthony Comsteck. '-Be*cauae

of Comstock's activitiea‘é’a head of the Society for the Suppresaion or ’
Vice, his namg became synonomous for represaed sexual ,behavior and re-
pressive legislation regarding sexual behavior. COmatock had an abhorence C
of obscene meterial. Such mterial, he believed, could fall. into the ~ ~ .
hands of young people, /\ca,uaing them to be degraded and debauched‘l To '

Americe’ o iterm and pictoral repreaen tions of sexual activities.

preven this from occurring, Comstock began a-pne-man. crusade L&rid
The cmsade began in New York City in 1872." Here, 1:1 one year, Comstock
brought about ths arrest of 11 dealera and publishers or obscene liter-
ature and (rl‘rawinga, and the destruction of pl,gtea from 167, pomographic

books. 2 °Bu.$ he was not satisfied. . Comparing his,work td a'ta:.l_'ding—a} the

mouth of a sewér, Gomé?ck real:lCed that there was muoh’ more to be done.

Anﬁ it would not be dofie unless laws were pasaed that. forb:ld the dis-

3. 'tribution of obscene materisl throughout the Undted States, 3 Thus, he
and his backers lobbied gongress for the passage omch & law. They ‘
were gucoessful. In 1873, the federal legislature amended Section 211
of the Criminal Code. The new law, which made nonmailable "etﬁry obscene,
lewd, or lasc}vions and everyd{{thy book, picture, peper, letter, writing,
‘pr:lnt., or other publication of an imhcent charaoter. . .,:"4 ‘relied heavily
on the Hicklin Rule for the determimtion {gr what would wt}stitute un-

1

~ .
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~" desire _to suppress all ! traceptive devicea and infomtion 1o .

-

; "‘ - a ‘\ '

deliverable »material\ Ehlmic ated by Iord Chief Juetice Cockburn in England
in 1 , the Rule dei‘ined a’s obscene, mterial whose tendency tia to deprave

or eorrupt those whoee' minde are open to auch immoral dnfluences, and into

whose hands .a }ublication of this ‘Bort may fall;n%" Individuals in the United
States who attempted to mail piecea producing such a "tendenoy" wottld be
eubJect, qnder Section 211, to & fine of $5, 000 .and/or five years impriaon-
ment for the first offene;e 6 7o inaure thet these provisiona were en-
forced, Comstock pressured Gongreas to name him Post office inepector

" As such, he had sole responsibility for the determination and elim:lnation

of obecene materials in the mails.”’

The 1aw that bore Bomstock'e name and legitimated his mission also
forbade t.he: mailing of birth cont}"ol' information end devices, Mary Ware
Dennett, a 1eader of t.t}e contraception movenient and a woman who would be

prosecuted under the law in 1930 for her pamphlet "The Sex Sid/e» -of Life,’
i'mief,ed that Gomstock had no thought of "penalizing normal birth controJ,

) ini'ormation.“. Rather, she sald that he was "eimply so bent upon wiping

" out 'the ahocking commerce in pornog'raphic literature.. that he rushed

S

headlong into the question pf legislation without due consideration a8

w0 the Fesults.,..™ Comstock's omi words provided support for Demnettie
coytention ‘that thk law was not_l ai)ned at the legitimate’ dieaemination of
contraceptive matter. |In 1915, he noted t.hat he d4id.not intend the 1aw

t0 prevent the use of‘r uch material by the medical profesaiona 9 *Tnis might
" be h:lndSight and an at pmpt 1o Juatif‘y the nineteenth century: 1aw in termB

of twentieth century expe riences and eriticiem. Evidence from Comstoeck's

life and from the time 1at the laf was pessed indicates that .he did, indeed, .

IS

" Comstock waa a,ee religioua man. fundamegtalist, he belleved

in the literal interprbtation of the Bible, dmong whose injunctions is
- \ . * r_ ' . . - -
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g0 fort.h’ahd mltiply.” P‘ur'l;h , he belleved in the pecese_ity for constant

"v:[gﬂance against temptatiom sin, vigilance that required a high degree
of dlacipline. 1 “Can they not| use self control " Gomtock once railed

agai.ust t.hose who 'beo of ten ind ged in fornication "Or must they sink

10 -the" level of the beaete?“ ar8 of .pregnancy, God's 'natural barrier'e,"

" were the\i)rimry festrqinte Yo -puch animalistic 5ehavim. "If you turn
’lose teic* the passions-and brepk down the fear, you i;;'ing worse disaster
then the war. .It would debase gacred t.hinge.-.li—and diseminate i'_'sicf:“a
greater curse then the plagues diseases of El.I‘r‘:.ape.“l2 .
’ﬁhateve:f' were Cgpgptcck_'s motivations, 1t 1s unqgeetionably tz‘;ue that

: the law he pronm]:gatled was ;t:he first, in :A'mer':’b.cen hiscoz%r to put barriers
in the way of distribution 61) ccn‘b_racep:i'.iife metter. Prewfi“bue to the amende
ment of Section 211, newspapers jand ‘ng,sigezine's_ occaeionelly discussed birth
cantrol, and adver{:.’te;mente for ccntfaceptive deviceé were carried by .

reputable pubiicationa-.:L?' The Comstock I.ew brought an end to thia. From./';..

1872, the inter-state die‘tributim of such matter was forbidden\ Soon, '
intra-state dissemination would be iilegal as well. Following the. faderal

1
lead, 22 states enacted "little Comstock laws." The New Yc@k Legislature,

for example, passed Section 1142 of the Pena.l. ‘Laws. Titled "Indecent ‘
expoepm-e, obscene exhibition, books and prints and bawd:f and ot.her die- .
_orderly housee,“ this law carried Comst.bck'e carefully wr:itten prohibition
againﬂt the distribution of bir‘t,H control informetion and d‘éwicee 14
‘Desp}te the. ease with which the federal and state lawe were paeeed,
Comstock bille were not universally pf)pular. "Some critics noted that
the laws were'too general, not diecriminating between "real"pormgrapéic )
..nnterial and helprui educational matters.’ *15 gthers soted the repreeeive
'tendanciee of such legielation bbrrie Ernst, for one, compared lawe that

aquelched the attempt to "explain the mysterieg and beautles of sex and

vagl
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birth" to the historical harrassment of Bru.no, Calileo &nd COpernicus.16

Another group of eritics digliked the 'tyrannical power" over the spread of
" information that the legisla;tion gave to goverrment officials,) especially .
to the Post Office Inspector 17 npg ve ccm‘ce'd‘e\thi;.s power to thhe-Poét
,Of}icef veey We might \jgst as well give to the streat— car companies ar;d
railroads the right to refu_ae to carry passengers wgse ideas they do not

.

like."38 S i k £ o . ¥

Although never refused & ride on a publie conveyéneeY:caus‘é:of her

rl .
unconventional“‘ideas , the woman who made this statement friquently foynd .
/ -

sthat th%? legd to & denial of her access to the mails. .Fhe woman -was

Margaret Sanger. As a leader of me birth control movement and the most .

- outspoken advocate of contracepti_,on{ ‘she was bound to run afoul of'the'

Comatock -laws ‘and the man whose name they bore.” The woman he labelled an

"aborti_onist"lg and Comstock, whom she called fgtunted" and ‘"n'eurotic,"m

.

could not have been more unlike \'ﬂlile he was”a religious Protestant she

was a anti-religious Catholic., He| was self-eff‘acing, she was self—-promoting
. 13

He considered the feminist cause -that she supported "odious" ahd unnatural

All.o

and deplored the radical movements she flirted with ag & young wome,n ¥ith

¥
guch contrary natures and beliefs, Comstock and Sanger seemed destined to -

clash.t T ., : ) -

" The firat shot fired by Comstock in his battle against the 1e\der of

" the birth cq:ﬁol army wes aiméd at a socialist newspaper to vmich Sanger

{
eontributed The Call in 1912, printed two SerieB of articles written by

Al

Sanger. The first, "What Every Mother Should Know," provoked no govern-

mental reaction. Z The second did "What Evely Girl Should Know,-" contained
. . .

a "simple elucid tion of the nature of sex and igs problema "2.2_' This, -
- [

apparently, waaf simply too much for‘ Comstock AB a result of the Sang-er

¢

" articles, he deelared the Call nonmeilable. The newspaper prinved in ite -

o

P




Ll _'\ .
ieeue "'"What. Every Girl Should Know:' NOTHINGl By order of the Post
office Department.">> o ,

-~

Wh_at Comstock found ob.jeetionable in theie 'e.rticlee was the disousei_.on \
of venereal disease, epecifically the uge of the W.ords. gonorrhea and )
’ 'Syphillie " Birth control, itﬁ desirability and teohniquee, was not even

covered; Sanger had not reaphed that point in her eeeays 24 Without once
?uehing, then, upon the sub.jeot that was the primar},r cause in her lii‘e,
_ Margaret Sanger found herself in vielation of the Comstook law.
‘ A gimilar eituation occurred tHe second- t:.me-ehe was involved with
Section 211. The cause here was Sanger's newspaper, The Vioman Rebel And

£

it was Sanger 8 newspaper She was its "editor, circulation director,

i treasnrer, bookkeeper w2 Although Sanger had m financidl backing,
"ghe was determined to keep her .publication er motivation, in %art,

c‘!.('

was the desire to provide the‘_;c}man reader with infrmat:x m on the "conditions .
which enslave her and the marmmer 1n which she is enslaved-h-'py the machine,

N .
by sex convention ,_:oy motherhood, by wage slavery, by bourgeois morality,

26

by customs, ;laws and superstiticns.”< But%anger also wanted to defy the

. . \
Comstock 14w /@MBt behind a barricade of law books and legad technicalities

but by epreading the'information among the worliers direétly. n7

The ‘J.'oman ‘Rebel ’did def’y Section 211, but, like the articlee in the -

Call, it dir\g: do &o- by impartipg birth control infomat',ion The first

igsue of the n epaper (hhrch, 1914} dnd gix out oi‘ the next eight ed:Ltions .
‘were suppressed by the Post Off oe.?_8 __Ye’t, theee newspapers contained only
the most geferal of disoussione on contraception,. Toplcs coverer_j included
‘ the cost of a largeii.iy, the aims of the Birth Control Leapue, the
prevalence of abortion‘irﬂh/ Unlted States, and the harmleesnees of
preventive meang of birih control. 29 But if one looke Sor elucldation as

--....._._T

L Yo what exactly those preventivé{means Fere, one will not find thet infor-

-
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- the works o.f Richard Carligle. The es;;ay note..d thtsin\s'ome circumstancea ’

v /\
* -t .

-

! - %R . - . 4 ' .
matiofi in the suppreseeg 1ssues of The Woman Rebel. What ene will find,™

along with the aforementionéd t‘ontraceptive generalities, is s stran:ge
- % - '

:amlga.mj of vindictive articles. What Max Eastman called "yery conscidus

'e})‘.remism and blare of rebellion for its cwn gake ,"30 these pieces
contained attacks ‘on everything from the church to ca{pitalism "Also

e

-ineluded in the psper was's philosophic " essay, largely derived SJrom
the aeeaesination of nstidnal leaders was justified anger said tﬁat
she 15rinted this piece "in the name" of {ree epeech T With it, she ~

was taunting the government t¢ take acticn, a8 the discussion of assassin—

! ation also was. pronibited under Section ‘211.:~ Besides, she sald,. the

arti'cle was "vague, inane,. and inocuous."jl S

Legal au:bhorities abviously did not agree with Sanger s benign
evaluation &f the assassination exBay. She did not know this at t_he v
-time, unsyccessfully having requésted from the New York'Posmaster the

titles of the articles cauaing the conriscation of The Women Rebel

But the essay on assassination was included with the birth control
pleces in the nife counts of viclation of Section 211 for which So.n,ger:
was indicted in August, 1914.3? | - ) )
We lmow that Margaret Sanger was arraigned at the old po\'é"-t office
building in Lhnhatta.n'on August 25,33 but here the record becomes confuse(l
One aspect of the confusion concerns ‘the role of the general circulation
press. Sanger dpparently believed that the Press was against her.
éhe moted that the newspapers failed to gilve_the. "officialntcfra:my"

34

involved in the copfiscation of The Woman -Rebel any publicity. In fact,

one reporter who came to Sanger'e apartment , here he was the brunt of

her daughter's teaeing, peaviehly euggested that she stay home und 'epend
{

thaqught on disciplining" her family 35 -4 supporter backed Sanger 8 contention

- v .
-~ . -
.




that the press failed to endorse her cause. Newéoape' of 'the\ time,

LY

F‘rederickiBloasom said, could "acareelly fingl the cc-urege t0 print the

. dreadful words 'birth control' tucked away in the center of & news

n36

paragraph. ., . Sanger and Blossom insisted that they could not

understand, 't.h':fs attitude on the part of the media beceuse The Woman Rebel

fight was based on governmental violation of the Firat Amendment After
all, Sanger and her publication vere battling for the same freedom of the

press that sueit;ained the unfettered operation of those newspapers that
4 [

) 37 ] - N
,now failed to support her. .- . 3

/

¥Why were the birth control adherents 80 convinced of media hostility

thX]J cause? Certeinly, the presa did not~embrace Sanger wholeheartedly

4
Some newspapera, such as the Pittaburgh Sun, finding The Women Rebel

38

"neuseating."” - But it mst be realized that general circuIeﬁion
publicati%ns were in the same poeition in regard to the illegality of*
printing articles on birEP control as was Sanger 8§ journal. Furthermore,

. in her peraonal papers and aut.obiogl‘a’PhY, there is little evidence that
Sanger intended to wage he-r battle on  First ﬂ;s‘mendment grounds Had she

% gone on trial in l914 the denial"of press freedom prol:;alz'l:yr would not
have been one of her major arguments Material .dealing with the two
mjor obecrenity cases in which she was a defendant indicatea thia " The idea
of . reform of the Oometock laws as_they conéemed cEntraception, ‘undor

. . the ba.nner of free expression, only briefly erdssed Sanger s ‘mind. 39 Deepite
the problems of the mass press in dealing with the concep% and content

“a,

of The Woman Rebel,-despite the weak 1ink between it cause and theirs , there

,ia little reason 1o believe or evidence to }rﬁve Sanger 8 cdntention that

she was at best ignored at worat deplored by the netion 8 newspapers 40 -

A similar problem exieta with Sanger's contention ‘I:hat the court and
' 1 N s
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1ta'office;'s concerned with The Womn\ﬁebel case were ranged 8gainst her.

She notés in her'autobiogral;lu iler "childlike" faith in the Judicial system. ‘.
a1l I had to do," she sald, "was explain to thoge in power vhat I wes

doing and every‘bhing would come right. whl But her 'faith" Wa& soon

destroyed. The authorites, Sanger insisted, "were anxious to forestall

the aistribution of birth control Iknowledge end knew that this cowld

best b:a done by imprisoning me.“z'? To insure thet she be 1ncarcerai'.ed, the
'coui"t thwarted her every move, or 8-6. she insisted. Se'ingt'er's slpecial

complaint was_about Assistant District Attorney Harold A. Content. She

sald that this “ferocioui young fellow," ;was attempting, with the connivapﬁb of
' 3

Judge Hezel, to prevent her from having adequate time to pr7>a.re her cage.

Again, the;;e%ls,cotit:.radictory evidence, Cpntent seems far/from i,‘eroc‘ious.
In h:la-\letters to her he 1'3“ kind and gentl?mnly‘, trying hat all times to'
be_ courteous to ypu and cqxsidAers_.te of your riglhtﬁ b4, .
‘F‘urther,'Cbntent does not* appear to be anxiéus to unnecessarily hurry
Sanger's trial. He and Sanger both imeW thet shd violated Section 211.

After all, that was one of her motivations for publishing The Woman Rebel.

" If this were the case, why would Content be so eager to rush the triaf,
¢ : Lowm,, | ’ i

denying Sanger an opportunity to have an edequate defense. It 1z unlikely
that he was. But ¥%his 15 beside 'l'.he question. Whether Senger k:new, or -
only imagined that Centent wag hurryinp her off to jall, she used the

gpeed of the trial, the denial of "my right end freedom,” as Justification T

N -—

fof avoiding the whole-matter by fleeing te, Furope. 45 ’ %
Although Sanger does not ‘dwell on the 1asue, the.decision to
‘dra.mat.’i.lcallx postpone the case’may have, had' as much to do, wi‘th the material -
s . for wh:;ch she ﬁa\s tc be prodecuted as wi‘th the speed 61‘ tl;e prosecution.’

The indi%table articlea from The Woman Rebel did not provide 1nformtion on.

11




birth control t‘echhiqﬁes, por did they déplct contreceptive devices
Strangely enough the erticles did not even advocate the regulation of
fertility. To go 'l'.o Jail for such 1nocubue pieces would have dd{ea“ﬂ

Sanger s purpose, given 1ittle -publicity to‘the real couse 'and made her &

. martyr for nothing . L

Hed Sanger been indicted for distributing e pemphlet she had, Just

LY

» written, she no doubt would have been more than happy to go to Jail In

. \%t in 1935, Sanger had her 1e.wyer, Leonard Abbott, write United
Stated Attorney H. Sriowden Marshall suggesting o deal. Se.nger ‘would send

her pamphiet, knowing 1t to be nonmeilsble and shbject' te indictment, if

=

the District Attorney's office would drop the chhrges based on The'Woman

Rgbel articles .46' : .

LY '
-

Althbu@ the deal wo.g not accepted, the' pemphlet Sanger proposed 10
g send was unqueationaﬁly‘ in‘v:{olation of the Gométock lawe : "Ramily -

Limitation" was everything The . l‘.fomen Rebe; pleces were not. It com ned

8001&1181’- and femirmist argumenta for €ontraception 47 with pletures and  x
deacriptior}s Ef birth eon'l':rol devices_then avellable-~-the douche, Ve.ginal
guppository, cond;am, sponge‘ and pessary. Infinitely more :the atuff of
qmrtyrdom, more repugmnt to Anthonb' C%:metocf/ and more Iindictable under his

law, "Fa.n;ily Limitation," at least in 1915, wa t the key to the cell that

o
N

¥

The fecipient* was & young man who had” come 1:0
udio to beg for advice 'The' young man was an agen‘l’. of

Anthon&' Comstock He retumed an hour 1a'l'.er, accompanied by the old man

himself, to Brrest 'Nilliam Sanger for distributing obscene ‘literature “”8

10 * ™ ..;.:
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If Margaret thought Judge Hazel wakinst her, William knew thst

Jﬁdge MeInerney was sgainst him, During the triel,-the Judge called birth"
control propaganda "a crime not’only sgainst..the lsws of wan but against |
the laws of God o 'He went on to gay, "Ii:asome of. the women who are going

e around snd advocating eQual suffrage would' go srou.nd and advocate women
having children, they would do a greater service "49‘ f‘aced with this sort g
of -judicial attitude, 1t1g rot surprising tlmt”ﬂilliam Senger was found
guilty snd sentenced to 30 days. in Jail or & $500 fine " He appealed,

but -to no aveil, 50_ Declaring, "I would rather be in jeil with my conviction

. than ‘be free at a 1oss of my -manhood and my self-':‘bspect," Willi'sm Sanger -
) .o Cm, = -
. Was imprisoned forwlolating Section 211, 51( SO . ‘

[ .

As Viliiam Ssnger argued his cage on the basis of his right to free |
expression, hise trial and conyiction generated, considérable support for
birth comtrol as a free speech iBBue.52 One wculd expect, then, that his

@rpatriot wife would be delighted at te pubiic and press endorsement of

-

" the eause. William Sanger g stand hcd produced. This wss nat th""*sa.se #_

-

Ms.rgaret was angry at her husband for takiz;g away the msrtyrdom and -
expropriating the cause she thought wesg hers %Bill had to get mixed up

in my work after all," _she sald with a great deal of resentment, “and

of 00\11‘89 make it harder for me and a1l of us!“53 , o

+

To be fair to Willis.m Sanger; the only reason he got "mixed up” in

his wife s work waa that Comstock was attempting to use him to' flush

Lhrg‘aret out of ‘hiding "It was Mrs Ssnger that Comstock was really after.

The old fen did succeed to some extent. ¥ith William's arrest, Margaret

-

realized that she nidea to return 10 the States. OShe was doing extensive
ar

and yaluable researdh on contrac¢eption in Europe. But she.kneiv that, 1f she
" did.not go.home immediately, she might lose control of tHe now advancing
birth control movement. Comsjock, -however. was fiot 1o taste the tritmph

13—
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of his mé.'seion over that of, “the‘p.bortioni,s"b."' Testifying at the trial of
* L * N a L Y
William suﬁer, Comstocks ceught cold. He soon developed Pneumonia and, in

September, 1915, he afea B ,
A month after the _death of her nemesis, lfnrgaret Sanger arrived in
New York. It was not exectly the return qi' & conquering herolne. I:he

o

Her newspaper friends at The ‘Masses took no Journaliatic notice of\ her rgturn.

ngtion, concerned Jith the war in Purope, 1a:rge1y ignored her arrival.

"Shager's’ fsalxowers hed taken over “her" birth control moveient end were -
lead:lng it in a direction she disliked ng family, of course, was pleased

to see her. But even hére there were problems William was in Jail ahd her
Ry S
daughter, Peggy, wag sick with what would )rove 'to be & fatal attack of

pneugmnin- 0n 'bop of all this, Margaret Sanger st11l hed to face the -

charges steming i‘rom The Wopen Rebel articles 55

’ Sqnger 8 friends ancT advisors urged her 10 avold a ma.jor clash with
the legal authorities. She was 111, Nursing Peggy had ianred Margaret
ptmgieally; the Qeath of the girl had exheusted.txer eﬁwtio’nally. Sanger
i‘eally was dn no cccnditio'n to stend‘triel .Shouid she do S0; her fr‘iends‘
eaid, she would get little of th& press eov:ragre ahe desired to publicize;

rth control*movement Yar m'*‘wa from Europe was pushing information
- abou}t{ﬂlocal happeqmgg off the newspapers' pages. Furthermore, the

trall was based on charges only imMirectly related to the contraceptive

was not obecene: For all these reasons,; the

cause. It; therefore, was ixi\:\liirant 1o the cese she -was attempting tg meke,

that birth eontrol informatio

.

peopie around Margaret Sanger encouraged her to ple'ad\‘guilty. * In this

way, ghe would emid]ﬁ Judicial’confrontetion thet might be detrimental to
. 4 ‘ L -

‘the“weil-'-béin%\of herself end her movement,>® R v

’

+=. Even her lawyer, Semuel lfntemer, offered'thé same advice. He

- -

Ve S ¢ P
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- called Sanger and Assistsnt District -ﬁttomey Content into hia office. At

the.é:eeting Content said that he would quash the charges &nd elim%ate ‘I:he
jatl tern 1f Sanger would plead guilty end wri't.e a letter promising not

to” break the rew again. Untermyer thought this was a good solution to
Senger's problems. She dld 1}0't:. Believing that she had distributed
nothing obscéne, she was determined not to plead guilty and to go op with
the trial. She did not. ;are, she séid if this meent Jail. Prison did

not frilghten her. Should no lawyer be willine’ to go along with this, Sanger

5'? ‘ '
would defend herself. .

Amed, o8 ghe sald, with the "valor of faith ¥Sanger entered the

"y

courtroom on November 21, 1915 to face the charpges of violatinp‘ Section 211.58

tatives of the "conaemtive and

The spectator sect:.on was filledSThhrw supporters had come to see & lone

woman take on the Judicial repre

reactiomry forces":in the nation.59 Even the press wag there. Despite
&

the ;mpending war, Sanger was news. And 1t was beginnim? to look to the
) » .
media that, although the government wes still intransipent on the matter®

on- contracepiiveg infbrmation ae obscenity, the birth control movement

was generéting significant public sulppor’c..‘60

»

If the spectators were expecti::g a pyroteclmical display of legal

kS —_

arguments, or the titilating diselosure of the gynecological factors of !
birth control, they were sadly disappointed on .November 21. Judge ’
zc.lgytm, at the requeet ofl the_prpsecu:ting attorneys, pogtpomed- the trial.
When two more Postponments were granted, Sanger ;i'aa convinced 't.h;t. ‘the ‘
prosdoution was indulging in delaying tactics.bl Tl:tiS wes the exact
opposite of the strategy Sanger claimed the district attorney's office was

using against her when The Woman Rebel case flrst came uI-J for }djudication

in 1914. \ ‘;‘hen,‘they were aitempﬁ:ipg to %urry her to trial. Now,

15 B
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they were trying to retard the completion of the case, presenting "the

snomoly of & prosecutor loath to prosecute and a defendant anxious to be

tried. n02

<

As, with the first phase of The wbman Rebel case, tﬁére is contradictory
» . O .~

ev?dencq on this point.. In a Febr&any 15, 1916 letter tp Sanger,'ﬁssisfani
District Attorney Content moted that not ;il Af th postponments were gi‘antedr
;'t ’;he behest of the prosecution. Sanger, he saild, "retained attorneys ’
J}.lat for the purpose of securing AdJéuments." He reminded heg that the
case could have been tried over & Year before had Sanger not left the
Jurisdiction in violatioﬁ of the trusy_that‘Judge ngel.imPOSeé in yoﬁ when he |
releasec\i‘ You on Your own recoghiza’nce." Exasperated, C'ontent’said, Mou
s.eem to think that your case is the only ome this Eaffice has to *tJi'y."- The
attorney then.told Senger that her cese probebly would,come to trial the | _
following Monday, February 18.93. B

With this limited guarapj;ee, Sanger bepan t0 prepare Iher case in e‘-amest.
ﬁé knoq aéjlittle of her defense a; we know of the, prosecution's t;ctics. What
evidence there 1s indicates that she did not intend toyargue oan frg:e speech
grounds.. Rather, her defense centered around the har;n that 'a Yack of birth
| control Information was causing the nation's women. Should the facts be
lcmv'gn, and she was going to make them Ynown in open court, "the Government
would not wilfully sie condemn mill}ons of women to dea%h, misery, o;-
sbortion which left them physically damaged and.spirituslly crippled.t®
Shé was gdiﬁg tg use the ffial.as a ﬁublig forum to arouse %he ndtion. about
birth contRsl. sewing, figurativeiy, as cc;unsel for "the poor mute mothers
‘who are dended their huihn‘rights,"“ Sanger could crestg & moré dramstic
case and one that better p’romoted herslelf and her couse, than a defense gased

- I .
on the constitutionally safer, but less histrionic grounds of free expression.
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We wil never know conclusively whether this wa”s her defense, or her
strategy; er. was not tried, not given an opp0rtunity to speak On

’ February 18, the district attomsy 8 poffica iggued a nolle prosequi,

a formal-notificAtion of umvillingness to prOSecu‘l'.e 66 There are many probable

"peasons “for.the go ernment's action. 'The defendant wes not an habitual

hed gemerated unfavokeble .publicity-for the courts. Buf, more than this, the
prosecution had*no deyire to grant Ss.nger 8 wish for self—sacrifice " e

. were determined that s Sanger shouldn t be a msrtyr if we could help it," '

" 68

" Content explained. ’
Senger lost somethi more than martyrdon as a result of the govermnent‘

. action; sh: 1ldst the battle t0 publicize information on the desirability of '-?Q .
and techniques for-birth control. In this batt:l.e, ghe wag following the i
precedent get by Agnle Bestnt in England almost 40 years before. Bess.ﬁt_, ]

' elong with Charles Bradlaugh, was tried in 1877 for violating the British
ve:::sion of the Comstock Law'hy dlgtributing a birth eontrol psniphlet "The
_“Frults of Philosophy." 1f.‘ritten by an fmerican physicilan, Dr/Ch&rles
Knowlton, the pamphlet had been printed and sold openly in England fon 40 Years
In 18'?6, upon the death of th original publisher, Brsdlaugh convinced
Charles Watts f‘° print and dispribute. the Knowlton Work. Watts wag arrested
for selling this "obscene litefature” on Jenuary 8, 1877. Deciding that the

pamphlet was indefensible, Watfe plesded puilty to the charges. This sng_sred

Bradlaugh. "I hold the work tq be defensible,” he said, "and I deny the right

4 full and free discussion of goelal questiona

tion"' Bredlaugh, joined by Besant, then,
69




e.

of Margaret Sdnper Li,ke Sanger's efforts with The Woman Re};el, Besant

T,

ﬁpnd Bradlangh had given out their publicetion with tbe express purpose of
ﬂefying the obscenit:f statmes Also, likKe Sanger, they planned o using the
“frial to advanceethe spread of cohtrqceptive literature and the growtﬂ of Lﬂ;‘k

. the birth control movement . - ' ‘ S

Besant énd.Bradlaugh; however; were ﬁore sucessful,thah thelr would-be

_ American counterpart.’0 Not only wasttheir eonviction ove;turned on a }eéh-
nicallty, but thelr purpose was aehieyegl 4¥he.British obsenity laws began to
lose their effec't.iveneés' Purthetnore, valuable birth control publieity.’ .’
wes spread. Prdor 1ta the arrest of Besent and Bradlaugh "T%é-Fruite of .

. Philosophy" had been selling at a rate of TDO'copies a year. In the three
monthe between their arrest and trial ,.‘;25,000-’cop1e.s of 'l'.he pook were sold.

Memberehip in the organization q? centraception advocates also began to increase.

case end the slowlng of.bobulation ;

growth, but its is unquestionably true that the trial did generate publicity

for the contraceptive cause s Of this, Besant and Bredleugh said in the’

introductioﬁ to the transcript of their .trial: ¢ ’ -
The accounts of the triq; vhich have appeared
in the dplly and weekly papers hdve brought to
the lmowledge of thousands a great social
question of whose existence they had no idea
before this prosecution took place. Once more.
a cause_Bas triumphed by the fall of its .
d enders. Once more & new truth has been
ead everywhere by 1ts persecutors and has
gained a hearing from the dock -that it could
' not have WOQ frum the platform,73

»

The other major difference between the Sanger and the Besant-Bradlaugh

cages 1s that the.English ‘birth control advncates did use the free speech

-

argutent in their trial. The struggle for an unfetteéed press was_"one of
¥ . v .
the marksd’ of the Freetnougupaz;t& which Besant and Bradleugh lead.’4 In

fheir trial, therefore, they made every effort to differentiate between 1;3
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the 1llegitimate attémpt of government 1o 1imit the spread of contracept:ive
" information and the 1egi't..imate prohibition on distributing pornogrephic
1iterature. Thet prohibition was a prdpér‘eierciae of a polity tha:FBpera?ed
undgr free speech laws which exeluded obanene materialsg’ from $ts 1ist of
;Jmtected 1.1'1:.t,ezr.ﬂﬁnces.75 Furt.he?r,rthey saw thelr victory es the “triumph
E' - of & Free Press." "The discussiop of a queéstion of ethics, of social \
"sclence, of r.n'edicine. ..," sald Besent and Bfadleugh, "has elways been the
mediwm of . progress and the right \to 1t. must be won at’ all hazards 76
\ﬁaret Sanger'a- case certainly was not the Anmerican equivalent of
Lth’éhﬁes t-Bradlduch trial, nor was 1't. the "victory and vindication" that
she shouted 1t was outside .the court.room on February 18 But. The Woman

Rebel ‘case did have some positive effects. For the movement, Sanger's

"gallant: zeal” convinced a grdup of supporters to form the first organ-
’ el 78

, 1zation promoting contraception, the National Birth Control League. = For

the public, birth control was made a toplc of discussion and conoern. And,

. - ’ 4 - :
for Margaret Sanger,:the case mede her a nationally known ;‘igure.'?9 and
,bolatered her determination to continue to defy the Comstock laws. As Sanger

noted: ‘ S . ‘
H

Against the State, apainat the Church, apgainst
the silence of the medical profession, against
the whole machinery of dead institutions of the
past, the women of today arises. .

She no longer pleads. She ne longer implores.
She no longer petitions.. She ishere to assert
herself; to take back those ri'{zhts vhich were

+ formerly hers and hers alone.

Jf she t break the lew to establish her .
righ't. to vo tg.ry motherhood, then the law '~
mst be broken. .

L] \

Broken by Semger and her follottgra time and time again, the laws ‘

preventing the spread of contraceptlve information evéntually would be
“defented. Sanger's place 1n those efforts was controversial then and 1s

. conibed now. The records. sﬁe: left behind -are, contra&ictory. ".‘Qe lepacy
3 19
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problems 'of ‘contraception and of obscenity, we haye come a Tong way in
. k-

o

the last 60, years. No,léqger is birth control and the ‘bawdy house I{gked ‘

in the public
togéther. No longer is the dissemination of eoﬁtfacbp@ive advice and
_3evicea prohibited by law, And this certainly is the legac :of'Mhrdaret
. \ ¢ n~ N . . i { .

P
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