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x _Introduction

»

We hqve all faced issues on which we did not agree and have ex-

S

perienced that which we felt wrong or unjust. But in those: inequitable

situations we have often been hesitant to rebel. Most often we haVe,

held: our tongues and persevered. The 'days of 'silence and suppressed
protest are beginning to disappear, and more and more people are
cising:their right to speak up.

The courts today are often upholding the rights of employees to cri-

+ ticize their employers publicly. The right of free speech under First .

Amendment protection is not only making such criticism possible but

is -encouraging it. Employers are prevented from trying to silencé or-

punish.those who do speak out. Federal laws protect mﬁnwduals who file
dxsmmmatlon suits from harassment by employers

. The law today not only prohibits discrimination but prOhlbltS repres-

sxOn ‘of those who attempt to have discrimination eliminated. The right
to: speak up is indeed protected and it is this right whxch must be. ex-
ercised if discrimination is to be eliminated. \ /. .

o K 'Fhls book was written to pravide the, public. with the: tools to “speak -

“up's against discrimination, to “speak up’ ' for equality . Defining equality,
.~knowing. the laws of its enforcément, understanding the ‘court -proce-

“dures, redlizing the avenues for change, and committing oneself td’ ac-
e tlon are all essential tools addressed within thls text.

-

O

ERIC

Aruitoxt provided by Eic:

PAnuch L. GEADELMANN'



» N /:( |
" Lo
\\\ 7] ‘ ' ‘ ! ',1 , '
. | A . . “‘v k---\' . '. . K ) )
Ce " .. Contents. |,
' l What DMJ)E'qualiry'Mean'] e Christin‘e Grant = . 1

" 1l. How Can} Determine if Equality Exists? ... Patricia’L. )

 Geadelmann. . ¢ | 6
N 1l What Does e Law Say? ... PatricialL. Geadelﬁténn 33 K
IV. Co,mglianc ."encies Ybonne‘Slatton o .‘56“y
" V. Court Prec ZS .| Patricia L. Geadelmann . 67
VI ‘Sex Role Stereotyping. . . .- ‘Patn'ciali.. Gveardeln'lann‘ S 89

' VIL Effecting Change ... Christine Grant -~ , -~ 104

" VIIL Remedial \and-Afﬁrmative Action ... .N.'Peg’gy Burke - 115
. IX. Gaining Support from Other Group%‘ 4 .. _N. Peggy Burke 129

Appendix + " - T - 160
' Reférenéés_ ' T ‘ k"’ . 196"
/ o //
. ' . \
-~ o N




O

ERIC

Aruitoxt provided by Eic:

‘ ~ CHA'mRI ‘ : )
- ‘'What Doés‘Equality Mean? -
| R ‘ ":}¢hristine'Gr‘ant.

K

. This-chapter was writter: with the assumption that all recent federa] ' -
legislatiqn prohibitin’g'h,séx-based discrimination was necessitated by the

fact that wemen in the past have been the object of discrimination,

even though there are instances where the reverse may beitrue, Perhaps

the validity. of .this assimption’ can best- be” demonstrated by ‘an ex-

amination of. interscholastic ‘and intercollegiate athletics for males and
fernales it this country in-the twentieth century. However, a study"

of many physicaleducation programs could also support the assump-

tion, - oo . T o
This section deals not only with the letter of -the law but also the

intent of ‘the law. Unfortunately, the letter:and the .intent are not al-

‘wdys in‘harmony ard; in $ome instances, appear to to be in conflict,

In addition, since the definition of equality may differ because of dif-

fefent perspectives, there has been "ah’_éttqmpt t6 examine the concept - -
of equality as it is perceived by the various groups affected, i.e., stu-: .
* dents,, faculty and administrators. In the process, major problems are.

discussed. To fuse the letter and the intent of the ldw, there is also a - ‘

brief summary of. WHat 'séems to bev.f'i\i'st and fair” 'to 'the people in-

. volved..

Mény administrators may agree with the suggéstio'ns. offered; others

‘may .not. Their re‘a‘ctiﬁcmg,"c\lebend on their definitions of equality. Many

lawyers may agree with the interpretations offered, -while others may

_not. Unfortunately, it is likely that only court cases will be. able to

give.the “correct answers” and this may take years! Meanwhile, it is
.o . N ’ N . ‘. o o .
essential that each individual attempt to establish her/his own defini-

.. tion of equality and the administration’s definition of equality as a,
.~ - N v' X B \q to . t

starting point for progress. ¢ .
b )

o ] R ' & ,'(vhﬁ; .
According to Webster's dictionary, the synonym for equal.is,“sdme, '
and one of the early meanings of the. word is “exactly the same in

. . . . - o N ;o \

- ) SRS . . N L

o U

1. The. Problem of Words: Eciual'ity/Equal 'Opporiunity/Corﬁbaré- N
bility/Equity - . .. eyl i
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"~- (2) that which is equitable (just) or fair:’ .

\ ' . . “

J . o . . R - i .

measupé, quantity, number or degx‘ee}" like in value; quality, status or

positjon,” Equality is defined as: “tharacter or-condition of being

* ~equdl.” From these words, there is the implication of yq Aifferences,

apd certainly the intent of recent fedg:ral legislation has peen to create
e stage for a society where all peop}es regardless of genéer, will be.

" treated in the same manner.” - \ o
In"thé transition stage, problems have arisen, since it ig impossible to

merge two unequal parts and create a whdle which demongstrates equal-

+ ity. The-problems encountered in acKieving equality for the bla¢k race .
in this' country perhaps best illustrate this point. Hence, ‘during the

. transition period, the law has encouraged the creation of affirmative and
remedial action programs to accelerate the move toward equality.
:. Equal opportunity, a term aséoc'iated with many pi€ees of legislation,
- again jmplies the necessity to offer the same opportunity, However, in
the Title IX Regulation, and espe¢ialy in the Athletics sectjon 86.41, c,
“equal” bbviously does not mean the “same” with regarq to the selec-
tion of sports for males and females and most especially w;th regard to

equal funding for male and female teams or programs. Herice the word..

comparability has come into vogue: But-what does the terrh rppan?

" "The dicljonary definitions of “compare” are interesting. Namely, for
the transitive verb they are: “(1) to represent as similar; tg liken; (2) to.
examing ‘the character or qualities of, for the purpose. of discovering

their resentblances or differences” (author’s emphasis). For the intransitive

verb, it is: “to be like or equal; to admit, or be worthy of, comparison.”
With this word, while there may be ‘s%rong similarities or samenesses,

thereis also the implication that di erences, may exist. The cricial
question becomes: to what extent may differences be Permitted?-
It is-at this point that one<ends to believe that this transjtion period

‘between now and the true emergence of equality in our society will be'

.

imp'ossibleét;qc‘ope;with.l ‘There‘is yet);«;no“ther' word which may help
solve a difficult situation: equity. Amang the definitions are the fol-
lowing: (1) state or qualjty of being equal or fair; fairnesg in dealing.

’

" While equality may be the ultimate objective, p,erhaﬁ_ﬁ equity sHould

" be the immediate objective.“With regard to achieving €quity at a given

- —t”

institution, ‘perhaps all proposed actions could best be’e;valug'ted' by -~

o examining them inhlight‘of‘ the following crucial questions;”” .

e

-\ o Will the action enable t'i\; d)i;ﬁ;;xitaged to move e;;pediﬁéixsly

in a positive directio‘n,toward equality? - -

= ‘advantaged. group?  * ) ‘

°
a . N a

* Will the action in any way further disadvantage the Previously dis-
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Obviously. the answer to the first question should always be “yes” and
the answer to the second, ”mostﬂ@efinitel’_y not.”

1. Equality or Equity frop the Student Perspective “

As previously mentioned, équality /has the implication of “no dit-

ferences” in the opportunities for, and treatment of, people regardless
. « SR ; . L0 . o .

of gender. This, in’the future, if one assumes that no significant. di-

. ferences exist between the sexes that could. affect performance Jp phys-

_ical education or athletics, then one would anticipate that all physical
education classes and intercollegiate athletic teams would be open to all
students, hence coeducational. ' Y :

The impact of state and national Equ31 Rights Amendments remains
to be seen; however, there séems to be little question that they will
have significant implications for the issue of coeducational versus-single
sex physical education and athletic programs. (For- more detailed dis-
cussion of the Equal Righty Amendme{\ts, see Chapter I11.)

* KEY ISSUE: SINGLE/SEPARATE PHYSICAL EDUCATION

CLASSES ‘

-

It will be noted that the previous predictions were based on the-
assumption that there are no significant differences between the sexes
which ‘would affect performance in physical education and athletics.
However, at the current time, one must conclude that in the population
as a whole, there are significant differences which could afféct the phys-
ical performance. These differences may exist for one or both of the"

following reasons ) .

¢ Historically, girls and women/{\,ave been denied the opportunity
and the encouragement to develop their physical skills. Moreover,
the societal attitude, still present in the 1970s, tends to berate the
athletic accomplishments of women and has provided much of the

- rationale’ for continuing flagrant discrimination against women
in sport. For these reasons, it has yet to be determined what
women's physical capabilities are. ) '

e There is-substantial research to verify the claims that, following

_ puberty, there are significant differences between the sexes with
regard Particularly to héight, weight, and strength factors.

" With regard to physical education, it appears that HEW has rejected
both of these reasons, for it is mandated in Title IX that “a funding

+ recipient may npt operate classes or activities separately on the basis of
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. sex” (31, p, 15, se\c.'s) and that the program must.be operated without

- discrimination on the basis of sex. Perhaps it is hoped that the students, .

will best be served by a £unctloné}"(abf1ity) classification rather than a

sex-based classification. However, it should be noted that following’

puberty, males are at the favorable end of the range for physical, if not
societal, reasons as shown below. v : ~ -

Low Performance . ‘ Hi:gh\Pefform&rice

i

-
: - MALES ' ‘

~

-

l FEMALES

I . ' =t
Note: The extent of the overlap HKas yet to be determined. b

Perhaps in the future it will be _
%Wiced by. such a classification; for while stereotyping could be

dis :
elihinated by such a dlassification . actual physical differences will not

disappear. ° ‘ , -

.

KEY ISSUES: S_INGLE/SEPAMJI‘E ATHLETIC TEAMS

N

‘ . / .
In-what appears to be acparadoxical position, the Department of

Health, Education and Welfare for one or both of the aforeméntioned .

reasons has permitted separate athletic teams to exist for males and fe-

males “where selection for such teams s based upon competitive skills’ L

or the activity involved is a contact sport” (48, pp. 24142). It would

therefore appear that the intent of the Title IX Regulation with regardto & -’

inttercollegiate athletics is to have equality in some instances and equity
in others, .

N,

Regulation is: Single or separate teams—what constitutes equaligf/

b

- equity? _ -
As viewed by some people, the solution to the problem is to allow

both sexes to try out for all teams; and in theory, the result would

produce coed teams with all students treated in exactly the same manner:

However, again the basic assumption is that there are no significant

physical differences between the sexes. While opponents to this solu-
tion may agree that this proposal would theoretically give women
immediate dccess to the many advantages in the better funded men's,
Programs, they are also quick to point out that the effect of this policy

e - ,
- 4

shown that'“the\lggislative objective is ,

One of the.key questions arising from this section in the Title IX



would be to create pr’ed})minar}tly or exclusively male teams; .thu's. the, =
principle of equal opportunity would be violated (108). T )
To prevent the anticipated imbalance, several other alternatives have
* been suggested (10 ! :

. ] - A

" +1. Field two teamy in each sport where the varsity team is opento -+ .-
male and female'students, while the second team is open only to.
females. Several problems could arise with this solution: - .

e The most highly skilled wom¢n would be competing. in“the coed
. - team, therefore substantially educin\g the quality of the women's '
team ' - ' N o ' e
e There could be administrative problems with regard to sched-.
uling against-compdtable "varsity” teams. ' e

) e The action would be di‘scrirﬁi}\atqry;'ag’ainst_males .

2. Field two, teams in each sport where ‘the ‘varsity team is open to
, ‘mnale and female studentshile the sec'pnd team has a 50-50 male/
. . female ratio. Again, it is likely- that|the ¥arsity 'would be pre-
“domitmantly._male gg_gy’t})’gggljg;q_rg.ove‘rall the men ‘would have a’
greater opportunity for participation. | o, ¢
3. Field one or two teams in-each sportiand have a 50-50 male/
_female ratio in each ips‘t'a_nce. This suggesgon’ shows real poss
sibilities for certain’ individual sports;if competition is stru¢tured
so that malgs compete against males and females compete against
females, e/é‘,;\gqlf‘, tennis and badminton. In:most sports, time
periods of events could be alternated so that males could compete
against males and females against females, with the final result
being tl;ei_a‘égregate score.:Obviously this would be a fast method .
by which to achieve- equality of treatment of students. More-
over, travel expenses would ‘be consolidated in this aspect of the
program. However, in other instances_greater travel expenditures . ’
and time commitment would be necessitated if the women'’s teams
had t6 be drawn into the geographically large conferénces, e.g.,
. the Big Ten, Pacific Eight, etc. l?ecause of the difference in level . ..
of competition, most women's teams are currently-able to schedulé
within the state or a small geographic area (see page 00\ With -
many of the team sports (e.g., football, basketball, volleyball,
field hpckey) additional problems arise, revolving around: .

”

.« the ability ofWomen to compete safely with men when height, "
weight, and stiength differentials are reflected in‘the spogt . -
o _the fairness of competing with, women when height, weight, '
and strength differy Eg,tials are reflected in-the sport. Such diffet-

H . ¢
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enc}s may’ result in either ‘ostracism or unfair exploitation
s tl?e females on the team, ‘

e : u
s

R ! L

. “Flel, “several teams based on height/weight classifications. Theo- Vs
% &re icaﬂy this would produce coed teams, but the following prob-

¢ "+ fems could occur: -

.
. ‘

’ . . .
4 .. {‘;\ * It is highly possible that the strengthﬁfactor would favor males.
L. even when'the height/weight factors were kept censtant. This
v again could predude predominantly’ male teams which would
J{' Perpetuate discrifnination against women . '
The system would be expensive because it would require 2 great v

o ~ Number of teams R g ,
. ! ® It would be necessary for many schools and coljeges to adopt &
¢ ‘ this system; otherwise the scheduling of comparable competition

+ would be impossible. . .

- Field “separate but equal”.teams for eaéh sex in every(sport'. Because

- of the problems which arise when attempting to provide equality

- (sameness), many in athletics are advocating equity in this instance,
i.e., "separate but equal” teams for femalg d males at the cur-

rent time.{egally the ”separate"bpt equal” "doctrine, which has

[9,]

been considered to be inherently unequal with regard to the racial
situation (133), has been permitted by the Title IX' Regulations,

and it is likely that the rationale has been that the intereéts of.- . .
females cannot be served in any other way. However, while this
~solution tends toalleviate the problem of opportunity for students

’

to participate in athletics, several questions arise: o

® Should there be an equal number of sports offered to males and

- females? s St - "X

‘¢ Should the same sports be offered to' males apd-fémales or can
thete be-different sports for.the sexes? T

® Should there be the same num!?_e;,of"tgams‘ in ‘each sport? .

4

® Should there be “the same-riumber of players on each squad?

It is at this point th _?ﬁ\s{titutian as choices,,a\n.d. hopefully the .
: admihistration’s.dec' ions will reflect just solutions Which reflect the
.interests and-abilitiés of both male and female students. ™ - _
" This may be the ideal time to stress the need for equity with regard . ,
to the number and kinds of sports and the number of teams open to .
male and*female students, while achieving,_equality with 'r‘egar_d.to the
treatmens of students in.all sports. Unfortunately the institutions ap- .
" pear to be making slow: progress toward either objective.. At many
schools and colleges; Fehjale students have yet to experience equity of
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‘offerings and af_Very few (if ény) institutions is. there _eqtlality in the

‘treatment of students. This is why federal legislation is necessary.

f"f Field three teams (one male tegm, one {émale teani, and one coed - g
'y, team). :Although this-would provide for more participants, which '

many people advocate, therg would also be some problems, such SIS

" ds the expense and tHe difficulty of scheduling competition for all
teams. Moreover, the ratio of male/females and the problems re-
lated to the mixed teams in team sports still must be dealt with. .-

Where no comparable team exists for one of

_tHe 'qéxes;‘ the following
suggestions may be c;on'sidered: S .

e the cr_eation-’bf a team for the disadvqfntaged sex if interes§ ahd .
ability warrant it R o " A
» e the opengn'/g of the opportunity to both sexes if there are insufficient
numbers to fom}'two‘s‘eparéfe but equal teams. It should be noted
here’ that. the problems al_’rﬁeédy mentioned in relation to coed
teams would have to be solved (e.g., ratio, safety, ‘etc:).
o keeping such teams:closed to one sex, if theke is"a_pattern of equal
opportunity for athletic competition for both sexes at an institu-
_tion, e.g., eight sports for males and eight sports for females,
though not necessarilyrthe same sports. D T

KEY ISSUES: SCHOI‘.ARSHlPs' SRR PR R

- Currently, under Title IX Régulations, an-instit’utibn need not offer an
> identical number of ‘athleti,g“ sg,lpolarshiﬁs'f’or each sex. Rather, ah in-

0 stitution “must prquide reasonable opportunities for such awards for -

. . members. of -each sex in proportian.to th ber of students of each
% gex participating in 'i;\térsch'ol‘astic or intercollegiate athletics” (48, p: .
© 24142) (author's emphasis). RS T

i . Thus, rather than mandating equality on this aspect, HEW has_at- _
o tempted to legislate eguity, which will be difficult to: determine:,,dué;"""'-'"w
' in part, to the following 'f?ors:p. LT T "

e differences in tite nu ber -of sports offered /to/n/\ales_and.femalés
_(but this could be fairly easily corrected b 7 the institution) = -
o differences in the aumber of players on-each squad when separate

teams in the same SpOrts ar¢ available (this could also be easily cor-
rected by the institution) ' ' : ‘ AL

" o differences in the ‘number of teams offéred in each sport, €.8.,

often-only a varsity team is available to one sex while the other. |
. sex may have opportunities to be selected for two, three or four '

. . RS -
o 7
- .
v"'b‘ .

AN

. pha,
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teams. In some in;titutions this is a philosophical difference_be-
T tween: those in control' 6f men’s and women’s athletics, j.e., tend-
’ “ing toward the Prihciple of participation for many; as opposed
"to Participation for the selected /ewt Again, this should be rectified
. ' at the institution’ziflé\:'E?: ) . .

" * differences 'in the number of stutents participating iri what could
be termed “comparable” Sports opportunities, e.g., football and
field hockey. Of aJl the problems mentioned, this is the most. dif-
ticult to solve and has caused considerable pressyre from the

- NCAA and supporters of men’s, athletics to be brought upon HEW
to exempt contact and/or fe‘vemie-producmg sports from Title [X.
Although theattempt has been unsuccessfy] to date, the loophole
for an imbalance in financial aid OPPOTtunities still exists. For ex-
ample, in the “comparable” sports of football and field hockey,
where the number required to play each 8ame is identical, the
number typically carried on each squad -differg significantly. At

: lmany institutions, approximately 140 men are on the tootball squad,

(reduced. from 105 in 1976) to ease financial probfems. Many
people question why interdollegiate tootball teams need 95 scholar-
ships when professional tea S carry only 43 players. This problem of -
numbers.u_ndoubtédly caused HEW. to create the “proportional”
solution. Thus, if. 400 men and 200 women participate in athletics,
an institution coujd be'expected to provide scholarships on a 2-1
" basis, It should be noted that compliance with the proportional
‘ requirement probably will be judged on an entire male/female pro-
. . 8ram basis rather than on a sport-to-sport basis. In addition, con-
' " tact sport scholérships do not appear to be exempted from thijs
Proportiona] requirement. _—
If any institution s truly committed to the concept of equality with |
regard to financia] aid (and Title IX has not mandated this), there- are
two alternatives.

" & Decrease the number of footbal] scholarships to 4 niumber compar-
. able to all other teams ' ‘
‘*. Permit increasgd Participation in women’s athletics, i.e., the cre-
~ ation of-additional teams (2nd, 3rd and 4th teams) until the number
of male/female participants is equal. '

It is unlikely that many institutions could financially cope with the
second alternative, and thus the first would appear to be the only so-
lution, Untortunately; any courageous institution willing to take this

. . :

’
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step might also be committing financial suicide, since only a few of the

top athletes could be attracted to any given institution. As a result, it
would be difficult to field top competitive teams, spectators might de-
crease in numbers, and the revenue to support other athletic teams
would disappear. Consequently, it would be imperative that such a
step be taken, not by one institution, but by the entire nation. The so-
lution to this problem must lie entirely on the shoulders of the main
national governing organizations. Such a mandate could only be made
if sufficient individual institutions recommend and support it. Might

- not every school other than the super-powers stand to benefit by dras-

tic cuts, e.g., to 20 football scholarships? Is there not a strong pos-
sibility that the top thousand high school football players would tend

to distribute themselves across the nation and create more equally

balanced teams?
Basically the same argument can be made with respect to the max-

"imum amount of each scholarship. Briefly, the situation is such that

® Legally it is questionable whether an institution can offer full-ride
'schglarships to men and tuition-only scholarships to women.
e Few, if any, institutions can afford to duplicate the full-ride scholar-

" ship system for women, e.g., tuition, room and board, and books.

* Hence, if the institution cannot financially afford the maximum
amount for female scholarships, another alternative would be to
reduce the maximum amount for male scholarships.

¢ Once again, this action by an individual institution could be sui-
cidal under the present system.

" ® Another alternative within an institution is to reduce or eliminate
the scholarships for the male non-revenue sports (this appears to
be occurring already). Once more, it is a philosophical decision
which can be made at the institutional level, but opposition to

)

such a solution is likely to come from the men’s “minor” sports and

from those in women'’s athletics since the philosophy of the latter
group seems to favor the “all sports are created equal” principle.

Perhaps the entire controversy will be resolved by the combined ef-
forts of governing organizations for both men and women. Failing this,
however, perhaps an él‘nergency ‘national meeting of all college presi-
dents cbuld be calléd to deal with the situation since it is the presidents
who ultimately must b}a aécountable in terms of equality and in bal-
ancing the budgets, ‘Another possibility would be to have a combined
meetmg of represer tg’&ives-—college presidents and leaders of men's and
women's'athletic g(sﬁérnmg -organizations.

-1. .’:'.1- w



KEY ISSUES: 'UNEQUAL EXPENDITURES

) There are se.\!/?ral problems related to the mandating of equal expen- p
ditures for men'’s and women's athletic programs o
e differences in the number of participants (see previous section)
. ~ e _scholarship expenditures (see previous section) - -
® men's conference structure versus women's conference structure
e sources of funding for men'’s and women's programs (see ‘pages
©21-23),

The fact-that Title IX has not mandated equal aggrégate expenditures
for the male and fepxale programs has brought considerable criticism.
Doubtless much of this criticism has come from those directly concerned

» with gifls’ and women’s athletic programs and from those alarmed by
the regllts of a 1974 informal survey conducted by WomenSports. In
- this article it was stated that: “In ‘schools, boys’ budgets, on the aver-
qge, wgre five times larger than girls’; in colleges men used ‘thirty times
as much money. And that’s only an average. In some universities, the
‘men’s budget Was 100 times as great as the women's ln the 7,} ‘74 aca-
" demic ‘year.’ (122 p. 37).

Obvnqusly those committed to the concept of equality cannot sup<
port the “Title IX loophole which permits the continuatién of such dis-*
crimination.- This position has been stated by the Americard Civil Lib-
erties Union which, commenting’on an early draft of the Title IX Reg-
ulations, stated that: “Although an evaluation of expenditures would ~=—
surely be the most effective criterion for aSsessing institutional com-
pliance with the other subdivisions of 86.38-(86.41 in the current Reg-
ulation), the final provision (equal expenditures not required) makes.
such an evaluation impossible” (31, p. 16, sec. &3) Moreover, it is -
noted that the separate but equal team structure mast ensure equahty,
and that this “cannot be assured unless equal per capita expendltures :
for each sex are required” (31, p. 14, sec. 14).

Legally it may be possible to argue that the uvuall legnslatwe ob-
jective,is disserviced by the unequal expenditures pirovision bécause thig”™
specific objective is improper (i.e., if the objective is to keep women
from participating in athletics), or bgaanfuse this objective is based upon
an’ erroneous assumption ('. e., womc"n do not want to participate in )
certain sports). Moreover, the courf’s may rule that cost savings do not
justify the denial of equal protection or that such a provision denies
equal educational opportunity (31).

The main problem in this area not discussed in the previous section
is the men’s conperence structure. The current situation is that male

)
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teams in mé'r(y institutions are bound into geographital!y.?A;idespread
conferences. The majority of the women’s teams, on the other hand,
have open scheduling, which permits the scheduling of nearby compar-

able teams in each sport, with access to top competition assured through
successful performances in the following Structure: *

.

‘ National Tournament
I ”, .
L-I_legional Tournament '

‘ State Tournament \ A

. This difference-in schedulin‘glhelp's to account for at least part of the

differences in the unequal expenditures since travel costs constitute a
fair section of the budget. To duplicate the current conferences or to
incorporate women’s teams into existing ‘conferences is financially-out
of the question and competitively unnecessary at this time. It is essential
for each institution to evaluate whether such conferences for men in the
future will be financially feasible and/or competitively necessary. Again,

\

it will take a courageous institution to withdraw the men’s teams from - )

such cqnférences.\: A
. The entire issue’ of equal gxpenditures is further complicated by an.

- _apparent difference in philosophy between those in men’'s and women's

athletics. At one end of the spectrum is the big-business athletic pro-
gram where everything is accorded the athlete and wherg, in return,
winning performances are expected or demanded. At;the other end is
the club spost, wherein few provisions, financial or otherwise, are ac-
corded the athlete and herein the participants make demands up

themselves with regard to results (wins). Between the two extreines,
but closer to the club spart than to the business sport, lie most women’s
athletic programs: Those._in ‘cont'rol’ of such programs are caught in a
bind. Philosophically they are more oriented toward maximum partic-
ipation and athletics for the athletes’ sake rather than for the spectators’;
yet, they are also committed to the concept of equality and are op-
posed to disc'riminatory practices. To such people, the optimal level for-

v

- all athletic programs liés between the concept of club,sports, which

tends to necessitate considerable financial outlay by the’individual stu-
dent, and the concept of big-time athletics, which tends to necessitate
considerable. financial\outlay by the institution. To achieve the optimal -
level may necessitate the curtailment of many current male programs,

}
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and altholgh institutions may aghee that escalating the women's pro-
grams to dnale levels is not finangally possible (or educafionally sound),
the same institutions are maki g no move toeffect any curtailment of
.male programs. Ugitil theywdd, it ‘would r that women are Jeft
with no alternative but to tempt to escalate they Eggograms to achieve

equality. - [ . 'f* S
KEY- ISSUES: DIFFERENCES IN REGULATIONS z o
., . : f;,z-: "

Ultimately, in any given institution, the rules -and regulations for

male and female dthletes should be the same, 'Currently there are cdn- -
. - . .1 I I . - =
siderable differences, and while “reasonable differences may be per-

mitted under Title IX, that which is “reasonable” has not been defined.
Among the key differences are the following: ;

¢ differences in eligibility to participate |
e differences in eligibility for scholarship. ')b/*‘~ :

- While it may be legally possible to maintain such differences, since

which should be addressed. Again; the solution to“the problgm would
appear to lie at the level of the national organizations, While no prog-
ress has been. made at this level to date, attempts are being made to de-
termine if rules based on philosophical approaches can be-legally de-
fended. At some institutions the adoption of the mor? stringent rules
(usually the men's rules) are being considered in order to solve the
problem. This solution, however, may cause oppositien from those in
women’s athletics since. this could be tegarded as the first step toward
the adoption.of the “male athlete miodel” as the institutional “model,”
- thereby eliminating thé'possibility of the creation of an alternate ap-
proach. . e : '
Hopefully the problem in this area can be solved either by a joint
committee.of representatives from all governing bodies or, if recessary,

.

by a joint committee comprised of collegé presidents and the repre-*

sentatives from the governing bodies.

Y

KEY ISSUES: RECRUITING PGPCEDURES AND PRACTICES

ecruitment has problems similar to those discussed previously:

* Most institutions cannot afford to duplicate the current male model
~0f recruiting procedures’ and Practices. :

17

| ~

Title IX permits the existenge of different administrative structures for/
men’s and women's programs at the institutional level, this is an issue -
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. Many of - those in womens athletics @Er to- be phrl sophxc ly

> opposed to such procedu(es and practxces

_tice the best athletes to a give institution, whereas thofe in"Wome S
L]
athletics frequent}y, coach the Ee\s(t athletes. who have alreéady e olle
at ‘the institution. The- proble onfronhng the 1nst1tutmn has been
summarlzed thrs way: - sONEN oo A

The issue* of -sex’ dlscrrmrnatron cloes not rest on whether or not

‘recruiting is desirable. [erests on equalrty Foy example, if an institu-
- tion feels that recruiting stiident athletes is n desirable, it may wish

"either tq yse the pressure.for equity to de-e asize recruiting for
males, or to begin recruiting female athletes withxthe samé intensity
_ they have been recruiting males (168, p.9 \ P

.

o

Again; it would appears necessary for college andniversity presrdents ‘

who are aware of the overall frnancral Situation to%meet with the l"eaders

i
of national 1ntercolleglate governing orgamzatlons to’ resolve thls prob—
lem . . N b ‘%

/" ‘ W"'

A Yo Riad

?

_PUTTING PRlNClPLES INTO PRACTICE: RECOMMENDATIONS
" FOR CONSIDERATfON ATHLETICS . : |

P
T. Afhrmahve action steps shoulg be taken to overcome lhe effects of,
past drscrmunatlon and to encourage women to consrder the o p\r—
, * tunities ‘now afforded them in intercollegiate athletics. L.
2. There should now be an equitable number of opportunlt1es for
males and females to compete in athletics ita suffrcrent numberrof stu-
" dents express aifinterest in obtaining sugh .Qpportunities. Ulh‘mately

-

[

',/'./ ‘there should be equal opportunities. The current drfference between . -

the male and female standards of performance should nOt ]ujtrfy an

opportunities. : S
3. Where a current imbalance of male/female partlcxpants exjsts, an
N ¥ nstitution should be required to prove that the sntuatlon is not
o Being created by discriminatory practices. 4

B ﬁ)alance in offerings. There must be affirmative actlon to equalrzeL

i

4. At the current time, sex-segregated teams appear 'tq be the most/

Q

viable option since the other alternatives are less equrtable to women.
(Exceptions: pre-puberty teams and where no comparablc teanf can
be created for the disadvantaged sex.) , - . S
¢ 5. True equ\lrty should exist in other\areas: '

kY '
\

a. Theres ould be no overall pattern of difference in the | provrsron
““and quallty of supplres and equnpmem/lor male and. female teams.

@
,
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"~ b. There should be an equal_sharing of all facilities for practice - *
_and game schedules. Practice and game ‘times should -also reflect -
equality. : v, - . o
c.  There should be an overall pattern of equality with regard to the
, nuiribet of practices, the number of games, “and the quality of
e competition. ‘** ¢ o S v
"d. Per diem allowances should be the same for alf athletes, = -
e. There should be an institutional policy to ensure equality in
.. means of transportation available, according to distance to, be’
o traveled and size of team involved. . R
* f. -All students ;should have the benefit of having hi&hly’ 'qua_%ﬁea‘*x
~ coaches. The ratio of student/coach should demonstrate the/prin-,
ciple of equaljtyr. _ . e A
All'students skiouldhave the same academic tutoring opporfunities. -
Both ‘sexes should experience the_same quantity and quality -of

.

locker room provisions. .
i . _sexe. uld have equal access to the same medical and

~ athletic training Services. : .
" The provision of hyusing and dining facilitjes and servicés should
reflect the same opportunities for all athletes. ‘ .
Athletes,should be égual with regard to privileges, e.g., credit
for participating,‘_e\f(emption from physi¢al education require-
-\ments, awards for participation. _ L o ~
chool/university “publications and any public information of-
" Fices of the institution should reflect equal concern for the publicity
f the girls/women'’s programs. L a
Il athletes should be adequately insured.
here should be: equal opportunity for "athletes interested in
btaining employrment. o

s

6. During the ti"ansitiorg period there should be at a given ins,:titutibn:
a. fnancial aid equity awarded on a proportional basis e
quity in'expend'itures, reflected in, equitable per capita figure _
ressure by .individual institutions upon national organizations .
o resolve the problems related to equality ip: financial aid, ex-
penditures, rules and regulations, and rectuiting procedures

7. In the future thefe s ould be stated goals to ensure that, at a given

institution, there will be equality with regard to: G
. ; . ' < i°
- a. financial aid oppertunities I :
b. expenditures for male and female,programs
c. rules and regulations Vg \ . —
-d. recruitment procedures and expenditures - Z/

y -
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© RECOMMENDATIONS FOR
_EDUCATION ... B

- 2. Where the above is unfeasible; it is possible that two grading standards : ‘

e .

e e N . .
- S . N : 2

CONSIDERATION: PHYSICAL

5
- . .
v

1..1f it is belieyed that significant differences exist between the sexes
~with regard” to physical performance, it appears -desirable in the,
‘post-pubertal years to offer single-sex sections and coed sections in-

activity classes to satisfy both the letter and the intent of the.law.
will be necessitated since it may, bé totally unfair to the female ‘sex
. to grade on one standard: * - N ‘
3. Tt is essential that pl)_'ys:ic'al education requirements for graduation be
‘thesame. - ., "’ S , R
4. It is imperative that there be equal sharing of facilities and an equality -
of equipment available fo all students. AT N
5. With regard to physica]‘egiuc'gtidn majors at the college level, it
necessasy that equality exist with regard to: - o
“a» grade point average requir¢ments
b. course requirements *. '

is
Lo

ey "

*c. opportunities to obtain the same credentials, e.g‘:, coaching classes,

" coaching.certification, etc,, because, as stated in bne document:
“Policies which prohibit one sex from taking coursds which devejop
their skills would have the lingering-effect of, limiting future job

\__ .opportunities and would be a violatiorn of Title-1X" (108, p. 4).

. ———

1. Bqﬁality or Equity from the Faculty Pérspective

Several laws have been passed to prevent discriminatory - practices
‘in employment, and all aspects of employment are now covered by one
or more federal laws, i.e., hiring, salaries, opportunities for promotion
and advancement, availability «of support services, and fringe benefits
(State Equal Rights Amendments; Title VII of the Civil Rights Act of
1964, Title IX of the Education Amendments of 1972;, Equal Pay Act of
1963, and Executive Orders 11246 and 11375). Therefore, in theory there -
should be equal employment’ opportynities “for Won}en in physic{aP_
education and athletics; in practice, however, this is not'the.case.

-

&

RV S :
' KEY PROBLEMS: SALARIES- : v o

At the public school level the salary problem does not generally exist
forthose in physical education since most school boards have established
wage scales based on educational qualifications and years of experience.
A few districts, however, ‘continue to credit military experience on the
salary schedule and to provide supplements for heads of household/

N .
v
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These practices typically are beneficial only to males 3nd therefort
cgpstitute a ource of discrimination. In interscholastic athletics, there

.. have béen considerable” disparities in the financial reimbyrsement for

- athletics are

" were equal.

~

male and female coaches despite the fact that women are often equally
qualified and often work the same number of hours as their Counterparts.
Sometimes, egardless of the gender of the coach, those in- women's'
glqd less than those in men’s athletics. . '
At the college and fmiversi:y levels, thére appear to be salary problerns
in both physical education and athietics. According to the Ashsraft
study (1), in colleges and universities male physical educatoyg were paid_
higher salaries»tl'nf,xjn female physical educators when rank and degree

The entire question of salar§5 di¢ferential, however, is Very complex
because it is dependent not only upon gducational qualifica tions (degrees)
and experience,. but upon “productivity”- as well. Hence, in many
instances, the higher male, salaries. have been “substantiated” by the
fact that there was greater Productivity by the men, which ‘prompted
male promotions at a faster rate. Further investigation, however, may
show that in many institutions.men enjoy lighter teacHing“loads, more
time for research with greater access to research facilities and equipment,
and more s’ecretaria_l assistapce, - !

In the area of athletics. at the college and university levels, the salary
differential is even more obvious and more complex. Briefly, the problem
revolves around the fact that at many institutions male coaches are
hired, promoted, retained -and paid according to different criteria than
those used for all’other faculty. In fact, some football Coaches are paid
more than university Presidents or school superintendents. Many of the

- Women, on the other hand, -have been and still are assocjated with

T

the physical education department and hence follow the criterja for the

general faculty. a(v
Two essential questimf arise: L ‘
1. Do the women wish to demand equal pay for equal work? If this

is the case, then it is simply a‘matter of proving that the duties
of the coaches are substantially similar by way of skill, effort and -
responsibility. Incident lly, the fact that many male coaches
spend a large portion of their effort on recryiting athletes. which
the female coaches are ohibigea_frorr doing (AIAW regulations),
may be offset by the fact that female coache. - often have heavier
teaching loads and departmental responsibilities. Whether recryjy-
" ing would be held .t'o be “substantially similar” to teaching and de-
partment responsibilities -and thus require equal pay is yet to be
determined. It is, however, a matter worthy of investigatioy_

“ 16
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~ athletic faculty.

4
7

2. Does the central administratibn wish female coaches to follow the

-

+ criteria for general faculty or follow the criteria for those in.men’s
* athletics? While philosophically (and firiancially!) the institution

may prefer the former, it

is highly unlikely that the courts will

' . permit the c‘ontir'\hed3discrimina,1ion. Hence the institutions must
decide whether to raise the female salaries of to adopt a long-range
plan to bring the male salaries back into line with the general faculty

" salaries. Under precedents

set by decisions based on the Equal

'Pay Act, salaries cannot legally be reduced. This means conse-
quently, the new appointees should be paid in accordance with

the highest (men’s athletic)

Also ‘tied into the question o

male coach is the fact that he

salaries, A

f salary is the tenure/non-tenure tract

- question. One of the points in the rationale for higher salaries for the

suffers from job insecurity. HovZever,

many institutions are apparently hesitant to open the éénure tract to
female coaches and therefore women enjoy neither the security advantages

afforded general faculty nor the

financial advantages afforded the men’s

\\ It should also be noted that where men’s and women's athletic depart-
ments have been merged, it would be more difficult (if not impossible) -
to justify salary inequities and/or differences in criteria for promotion,

retention, etc. '

Institutions have the responsibility to rectify this situation, which'

can be refhedied only by a thorough analysis and a careful consideration - *

of the long-range consequences of today’s decisions.

POSITIONS

+

4

TEACHING, COACHING AND ATHLE‘[I\i ADMINISTRATIVE

By law, all positions must be

open to members of both sexes, even-

“in the athletic situation where there are separate teams for males and

~ females. Unfortunately, howéver, in many instances the laws appear to

be working against women in both the public schoals and institutions
of higher learning. Briefly, the situation is that “the best: qualified -
person” is given the position, and the “best qualified” in many cases is

deemed to be a male candidate.

~

The situation.jh physical education is such that, because of past

discriminatory practices, wome

" teaching loads, with less time an

lower ranks, are being bypasse

n, who have tended to have heavier '
d-equipment for research and therefore' -
d for the teaching and administrative

better positions and/or promotions.
. ot -
S
1 (SN
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'KEY 195UES: FQUALITY OF OPPORTUNITY IN OBTAINING



-, In athletics, many women are also being bypassed since men histcr-

. ically have had the opportunity to be both high-level competitors and
well-qualified coaches, while, women have not. Therefore, with- the
sudden growth of women's interscholastic and intercollegiate athletics,
male coaches are finding an increasiﬁg job market, while the female’
coaches who had previously voluntarily coached the semni-combpetitive
teams of the 60s are discovering that they cannot compete on the job |
_market ‘with the male applicants in terms of experiencé #hd Paper qual-

. ifications. This may be particularly true where male and female athletic
,programs have merged: and the female coach suddenly finds herself in
the ?'assis'tam coach” role. This step .obviously places such females ir
non-"decision—making roles, which is hardly the intent of all recent federal
legislation. o , . :

" Thesarne trend is apparent with regard to the athletic director Positions.
Women, who for some time have voluntarily administered the embryonic
intercollegiate athletic program tor women, have suddenly found them-

- selves as; "assistant” athletic directors’in combined departments and
=" hence have been subtly femoved from decision-making positions, .’

This trend not only ¢reates a more unjust situaMon for women in’
general but also-very effectively denies those in.women's athletics the
opportunity to create a viable alternative model for athletics. -

N

. KEY ISSUES: MERGED VERSUS SEPARATE DEPARTMENTS °

' Aﬂlg,eaj’y}‘qijestion in the issue of merged Versus separate departments js; '
“In which structure are women more likely to have equal opportunity
and equality}"(')f?tkéatment?" The previous section has largely dealt with
this question,.and perhaps the concerns of women can best be represénted-
by the fo]]dy\’r;ing reports: -

2

1. In Ashcraft's 1972 study, which elicited responses from 1,221
* physical educators from 131 public coeducational ¢ leges and
universities, some of the findings revealed that: L

* Greater differences ‘existed among physical éducﬂgﬁqréf;di-fferep-
tiated by sex than by the administrative structure/of -thgﬂepart}

ment in which they taught.. Tl
» " 7.7 * Men physical educators usually had better -employment’ con-
ditipns’than'women teachers. .

* Reorganization of ‘l}ié_"fdélﬁqﬂménlal structure: resulted in few »
changes in the load and level of classes ti ight by ‘Physical
educators, ‘ h / { ,

. Waomen faculty members who had q t’cmal,é department chair-

!

» S
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man generally had better employment conditions than women -

v:/ho had a male depa;tmeht chairman. (1, p. 2)

Note: As 'mentiongd previously, it was also found that men. were pand
" higher than women when rank and degree were equal. *

O
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Although Ashcraft established that dis¢rimination against women
occurred in both separate and merged physical education depart-
ments, some of the results of a study by Fornia (65) should be'noted.
According to the respondents (73% of 476 representative physical ,
education faeulty of ‘public and- private institutions of higher
education in 48 states and Canada): L

Inequity is also the nucleus of an issue regarding njergeré of men’s
and women's departments of physical education. Respondents noted
that in departments which have merged, opportunities for women
in administrative capacities, as well as their opportunities to teach
theory courses, have decreased. (65, p. 36) '

athletics:” - . : : *

o The women's athletic director relinquished most of her authority
to the male athletic director. : ' '

o The, male Harvard coaches were made administrative heads of
the $ports in the Radcliffe program. .

e There were blatant inequalities inthe sharing of facilities.

* The budget for women neither imQrovcd‘nor,allowed for necessary
program development and expansion. (64, p. 39)

. The NAGWS, concerned with the possibility that Title IX will be

used as a vehicle to further disadvantage women, has suggested
that, prior to a merger of separate administrative structures;
institutions should be requiréd . “to develop .ﬂfirmntivc“.lctiur}
programs demonstrating how a merger can be ettected in:a non-
discriminatory manner and to develop- validated predetermined
standard for employment selection.” (10 p. 39) T e M

" ‘The Report of, thé\CnrnegiétCémm“‘ Lsion -oh Higher - Education;’

tocusing on’the’ status gnd folé of"women, indicated “continued
discrimination against women in education. In addition, the report
stated: ¥ C

_.“We favor the continuation of colleges for women. They provide

“an élément ot diversity among institutions of Kigher education and

an additional option tor women students” An unusual proportion
of wornen leaders are graduates ot these colleges. Women generally
(1) speak up more in their classes, (2) hold more positions ot leader-
ship on campus, (3) choose to efiter more trequently into .such

i K

N

- A recent report on the Harvard/Radclifte nicrgér noted that in '

‘

“
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“male” fields as science, and (4)
among women teachers and-administrators, We oppose the homog. ¥

enization of colleges in general, and of all special cultures within
them. (2, p. 5) : . o . . :

For the above reasons, there are those who also support, f\or the time

“being, the continuation of enclaves of women on coeducgtional campuses,

e.8., separate physical education and athletic administritive structures,
It will be noted that no specific administrative structure was mandated
by law; in fact, it is stated that: YL .
institutions are ‘not precluded from employing separafe adminis--
trative structures for men’s and women's sports (if separate teams )
- €xist) or a unitary structure. However, when e_du’céfﬁmal instity- -
~ tions evaluate whether they are in-compliance with the provisions
of the regulation: relating to non-distrimipation in employrent,
they must carefully assess the effects on.employees of both sexes of
-‘current and any proposed administrative structure and related _
coaching assignments. Changes in current administrative structures
or coaching assignments ‘which have a disproportionately adverse

effect on the employment opportunities of one sex are prohibited by -

. the regulation. (51, pp. 3-4) . L
_ Perhaps the en'ti'r.e.sitiifé;'ti'bn is best summarized by the Carnegie.Com-
mission; ° , ' covren Tl _

Women should be. given more freedom of choice—and more
options—than they have had in the Past, both for their own sake
dnd for that ‘of society. This can and should be done without loss of
academic excellence, and without artificially contrived controls. - .

. Weshould make possible the achievement of equality where
v :situations are equal; but expect diffe;ences ‘where situations are

" differerit. Women with free choices may, because of differing in- _'

- terests, make different choices from those of men, and their resultant
patterns-of action may not necessarily conform to those of men. .
Some woren.will lose productive yesrs.in the development of their

- competence. Differential patterns- ‘of 'dctivity are not evidence of
discrimina_t-i‘on if they are based on either free choice, .or on different
abilities to perform, or on a cémbination of both: (2, pp. 8-9)

KEY ISSUES: FRINGE BENEFITS . .

. ¢ . ' : ' N
In all of education, where there are salary inequities, women not only

suffer at the present time but also are disadvantaged during their entire

retirement period. This occurs because the greater the contribution
during the work years the greater pension during the retirement years,
. .- C

o 2o

Y
v

) L)

N ) e
have more role models and mentors -

I
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_In athletics; ‘particularly at the college and umversnty levelS‘ ; there are
a&dxhonal “fringe beneflt problems which also miust be 'esol\fed by
thé institution. Among these: are such benehts as free cars given to
male coaches by’ supportlvﬁ' vcar dealers in. fhe community and op-
“portunities for male coaqhes to. supplement theirincomes by.radio and/
or.television shows.’ ThlSMIn create a philosophical dilemma for ,, .

" the administration. and for those in women's athletics, especially in .
" institutions where people-are attempting to create .an alternate model
for athletics. Although these types of fringe benefits are not specifically .. -
"addressed by fedéral. leglslatlon some institutions are in effect. per—
petuatmg d;gcnmmatlon by permnttmg such practices. it i
7. : O o
’ S
PU'ITING PRINCIPLES INTO PRACTICE:: RECOMMENDATIONS
FOR CONSIDERATION .- - . R

The basic factors on which there should be equalnty are llsted in -~
Chapter 11, e.g., work loads, office space, support setvices. However,
" in addition, the institution must |mmedmtely deal ‘with the following:

" 1. development of criteria for employment of all céaches and sup-
e ‘portlve staff, i.e., hiring, salaries, ‘opportunities for promotion,
“._fringe'benefits i
2. the determination of‘an admiristrative structure that would: beat
" serve the needs of all faculty in physical education and athletics * ,
3. development of an affirmative action plan to correct current in- .
equities, coupled with a system which will regularly monitor
progress toward the desnred goals "._z', :
4. establishment of a grievance procedqre

lV Equallty or Equity from the Admmls;mtlon l’erspectlve

.:r',. e

KEY ISSUES: FUNDING L

e
B

Not- SU"P"Slngly, the fain problem facmg publlc school, college and e
-, -unijversity. admlmstrdtors is lack of. monEy Even in institutions where ‘
“'_i administrators*may ‘be ‘totally. commltte(l to the concept -of equality,
’ thgé problem can create: ‘horrendous obstacles toward achieving equality.
_ .In physical edycation, where the personnel and programs are funded
.- by.sate and federal monies, a considerable sum is often required-‘to
. correct inequities in salaries, facilities, etc. To compound the problem,
-_at many institutions, state monies may not be used to finance athletic _
" “programs. The significance of this one factor is overwhelming, and a ™ . 1
background on this is required to understand the problems. ' -
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In the early part of this century those in men’s athletics 'we;e in- g4
structed that, in order to have a program, they had to.raise the money ;*
for its upkeep~Fortunately or unfortunately, because of societal interest,
this did not prove to be difficult, and in fact it became increasingly easy
to develop the big business of athletics. Much criticism has been made -
over the years of men’s athletic-programs by the same society which
had refused to agsume basic responsibility for funding thése programs.
Now many large programs are caught in a cyclic bind: they aré forced.
to be self-supporting; therefore they must attract spectators; there-
fore they must win; therefore they must attract the best athletes; there-
fore they must keep up with the Joneses across the nation; therefore if
one institution does “it,” so must all the others who are on the treadmill.

. * Strangely enough, many administrators and even state legislatorsf
who disapprove of fundihg athletic programs are more than willing to
justify the existence of athletic programs and are quite prepared ‘to
argue that they are educational. .. R : )

' "The crucial questions to be answered are: * ~: =~

0

-

# Is an athletic program an educational program:/ '
® If so, why is it not primarily funded in the sanfe manner as other
_ educational programs? .

. lf}f)t-, why is if permitted to exist i educational institutions?-

With most men'’s programs in financial trouble and with the growing
needs of women’s programs, the institutions are caught in a financial
nightmare. According to Slatton’s study (28), those directly involved

" with women’s ‘athletics (institutional representativesto the 1975 AIAW
Delegate Assembly) desire to~have the programs financed primarily, - - -
through the normal institutional fund, Hz)wever, it may be questionable,,’
legally whether men’s programs can be forced. to be, self-Supportijji}é"
while women'’s programs are not. . . ‘ @

On the other hand, those in womeis athlétics who would attempt to
get an equal share of the men’s revenue should realize that if they
want to share the goodies currently produced by the mén, they must be -

. willing to accept the self-supportigg concept and therefdre be willing to
create spectator sports programs and garner funds from alumni and
friends. - T ‘

vy The administration’s main problem lies in the fact that unless state

“legislatures are willing’ to assist, _the administration may have no
option but to repeat the basic error and ask that women's. programs
also . be self-supporting. This may be done, in spite &f the fact that
ph'i'losophically the administration may.strongly disagree with this di-
rection and despite the fact that this approach has led to serious f)rgb-

y .
-
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lems in the admlmstratlon of ma e athletic programs. In 1975 the Min- ¢
, nelota state legislature appropr‘lated $700,000 for athletic fundmg in
the state universities.)

'Other possible sources of funding include income from student activ-
ities fees, availability of tuition waivers and/or special fund-raising ac-
tivitiesz‘:n addition, much of the expense of facilities, equipment and
maintentince can legally be borne by state monies if such items can be
primarily and legitimately utilized by educational departments, e.g.,
physical educatlon and/or recreation. However, as is obvious, the
main problem still reverts to the fact that athletics itself has not been
recognized. as an educational program worthy of being fully funded.
These other possible sources of tunding generally have disadvantages
which accompany them, not the least of which is lack of consistency
and security in funding from year to year and the dependency upon
outside sources. :

h
KEY ISSUES: PHILOSOPHY

1)

Closely tied to the funding problem is a philosophical dllemma In
brief, the sntuatlon is that: ' '

Federal law does not dictate what specific philosophy or practices an
institution must follow concerning sports because this is an educational
decision which belongs to those who formulate educational philosophy

_ at an institution. Federal law does, however, require that, once a phi-
losophy or practice is determined, it be applxed equally ‘regardless -of
sex and that it not have a dtsproportxonate impact on one sex (108,
pp. 3-4).

The important questions which must be answered are:

s Are there substantial differences in the phllosophlcal beliefs of
those in male and femalgathletic pE@grams? - '
e If so, which philosophicl $tance the institution support?

As always with athleties, tHeljssue is more complex than it appears,
for one cannot ignore the“regfty of the situation, which unfortunately .
is that the philosophical foufidation of any program is strongly affected
and directed by the source ©f funding: For example, one cannot ignore
the whims of spectators if th¢ entire program is dependent upon their
- support. Nevertheless, this may be the ideal time to explore the issue
to ensure the creation of m'?proved athletlc programs for both women
~ and men. J
To help establish whether there are significant differences between
_the philosophies of those in men’s and women'’s athletics, ".adminis-
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‘trators may wish to avail themselves of a questionnaire drawn up.
for this purpose. Grant (18) and Slatton (28) have developed such an
instrument. The Grant study surveyed a total of 22 groups, 17 of
which weré directly associated with the University of lowa and five of
which were off-campus groups (AIAW and NCAA officers. male and
female active fellows in the Academy of Physical Education, and
members of the | Club). Among the findings were:

1. Women generally, and women associated with athleties specif-
ically, believe more strongly than men in the need for an athletic
program which will be organized, controlled, financed, admin-
istered and evaluated in the same manner as any other educa-
tional program. (This appeared-to be in harmony with many of
the recommeridations made by those who have studied athletic
programs in the past.) :

“2. Least support for the accepted guidelines recommended by the
majority came most often from male groups that were directly as-
sociated with the men’s intercollegiate athletic program,

3. A lack of consensus of opinion within the: total group was noted
in the acceptanie of policies for recruitment and financial aid.
Particular attention to these areas of controVersy seems war-
ranted, particularly in light of the current Title IX guidelines. (18)

The Slatton study, which was administered to all in attendance at
the 1975 AIAW Delegate Assembly, provides a consensus of opinion of
those in this nation who are currently directly inyolved in collegiate
and university women’s athletic programs. Agairl, the majority of
respondents strongly belieVe in the need for an athletic program which
will be organized, cbntrolled, financed, administered and evaluated

in the’same manner as any other educational program.
Administrators may also wish to aobtain the results of the study of

the educational, economic, legal, motal, political, and sociological
: g p s

aspects of intercollegiate athletics, which is being sponsored by the Amer=
-ican Council on Education. The purposes of this study are to identify
problem areas and to recommend ways of allev.iating these problems (74).

-

. KEY ISSUES: INPUT

Another broblem:fécing administrators is that while they aré‘usually

‘well-inform,ed and well-briefed on the male athletic program through

various sources, they have litthe knowledge of the state or needs of the
female athletic program. The saine may be true for physical education.
Obviously\thifs' situation has beén largely created because few women
. ‘ . :

/ i i

.
/
/ 2 v

_ - 24
/ 29



v e 5 . o ' . :‘\
. . 5
are in decision- makmg positions. In time, hopefully, this problem will
be alleviated; byt in the meantime it is essential that those in women's

- physical education and athletics assist administrators in making crucial
decisigns by discussing the vital areas of concern and by regularly in-
formn& them .of problems and progress. This is true in athletics not
only at the college and university lg,vel but also at the public school level,
where school administrators (predommantly male) are vested with the
voting power in thg\state athletlc assocnatlon

'
.. BUTTING PRINCIPLES INTO PRACTICE: RECOMMENDATIONS °
“*" FOR CONSIDERATION

Unless administrators are informed of the goals, needs and problems
of the women’s physical ediication and athletic programs, they cannot
be expected to aid in the achievement of equitable programs. Therefore
it is essential that: -

e Those i m women s physncal education a;g'athlehcs be prepared to

to state their views on the best direction for the programs and
inistrators well informed of the situation. '
men’s athletics be prepared to approach the current eco-
nomic £risis with possible splutions which could create fmancnally
reasdnable programs for males and females.

In addition, it is absolutely. essential that state legislatures be. re-
quested to help resolvethis institutional (and national) dilemma by fi-
nancxally supporting what courts have affirmed, i.e., that athletics con- -
stitute “an integral part of the mstltutlonseducatlon program (53, p- 4).
Perhaps in the long run, this will enable institutions to bring athletics

? back into a more acceptable perspectlve financially and otherwise.

N
i

25

93




&

‘8 o yatl o

CHAPTER 1 Jv -

How Canl Deterrmne 1f Equahty Exists?

P PamclaL Geadelmann.

The followmg checklist may serve as an .assessment: tool for- deter-
mining the status of equality in physical education, .recreation and
athletic programs and in employment as it relates to these programs.
The checklist is an expansion of the issues raised in more abbreviated

form by WomenSports (122), the ACLU (31) and the Project on the

Status and Education of Women of the Association of American Colleges ,
(108). In cases where dlspanty exists, whether the deprived sex be

. male or female. the institution is practicing a form of discrimination

which is illegal. The burden of responsibility for remedying the dis-".
parity and eliminating the discrimination is upon the institution,
Although institutions have no legal choice in treating individuals
differently on the basis of sex in ‘the areas discussed below, the actual
method of treatment for all sexes remains open to the institution. For

" instance, if it were found that males on a campus were eligible for athletic

scholarships and females were not, that institution would have the choice
of either providing the scholarships for women as well or not offering!
athletic scholarships at all. There still rests with the ‘institution the
opportunity and responsibility for determming the working philosophy,
so long as that philosophy does not differentiate on the basis of sex.
None of the legislation to date speaks directly to administrative
structure in physical education and athletics: Hence, an institution could
continue to have separate sex departments in these areas as long as ‘the -
programs administered by these departments offer equal opportunities

-for both men and women and the employment opportumtles remain

équal for both men and women.

The primary concern is the broad concept of equality of opportunity
as opposed to identical opportunities. The broader concept allows insti-
tutions flexibility in their approach .to programs and ensures the ex-
istence of alternatives. There is no force that requires one program 'to”
mirror another.

The checklist may be used as an initial consciousness-raiser for .
members of physical education and athletic departments and school
administrations, but its real use extends far beyond that. Answers to
questions that are backed with factual evidence constitute cause for
filing a complaint or bnngmg‘ suit, The collection of supporting data

- , - 3

26



‘for the issues in question is crucial ‘to the ,successfubhalt to discrimina-
tory practices. ¢

EMPLOYMENT CONDITIONS

Is the Institution in Practice an Equal Opportunity Employer? ()

1. Are men and women given equal opportunities to"ﬁpply for open

. positions? )

a. Is news of vacancies as readily avail élé to ' both women and

_.men, i.e., are jobs advertised in plazes where women would
.. have easy access tqthem as well as in places where men would
+ have such access? o

2. Are men'and women paid the same salarles for essentially the same
‘work for both tegchlng and coaching?

3. ‘Do both sexes have equal opportunity to assume coaching or super-
vision duties (lncludlng ‘selling and taking tickets, keeping score,
conducting open recreatlon programs, etc.) for extra pay?

4 & men and women given the same decision-making power ‘re-

rdmg the conduct of physical education and athlefic programs?’

5. Do men and-women in physical education and athletics have com-

]Sarable teaching loads and/or released time? .~ .
6. Are both sexes represented in admlnlstratlve posmons fer the pro-

grams? .
7. Are men and women given similar contracts w:th regard to length ,
" of appointment, fringe benefits, etc.? = @

8. Are monies for professional travel, coaches clinics, scouting trips.
" recruitment, etc. distributed equally between men and women?
9. Are-secretarial help and clerical assistance dvailable equally to men
- and women teachers and coaches? - o <@
10."Do both sexes have equal opportunities for teaching at preferred
hours of the day?
" 11. Do men and women have equal opportunities to schedule their
/ practice and competitive events at the'preferred times?
12. Do both sexes receive the same fringe benefits with regard to in-
' surance, retirement contributions, etc.? ‘ =
13. Are men and women glven comparably sized, located and gqulpped
offices?
‘14. Are numbers of men and women distributed equitably throughout
the professional ranks?
15. Do both sexes receive promotlon and .tenure after likeyears, per-
formances etc.?

£
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16.

C17.
18. Are men and women given equal opportunities to assume 1eader‘,

19.

7.

20,

PHYSICAL EDUCATION CLASSES . _ o,
1.

2,

[y

Do men and women both have access to a?e same 'm'nmber. of’

support staff in their positions, e.g., assistant coaches, trainers,
infofmation directors, teacher aides, student teachers, graduate
assistants, managers, custodial hdip? S o

Do women and men share equally in the “extra duties” expected of

-school personnel, e.g., committees, superyvision?

E

ship positions within the departmenit? . :

' Do both sexes have-eghial access to such,'ﬁ)’nge benefits as coaching
or teaching uniforms, use of schivol owned vehicleg, access to rec-
reational facilities, passes, to athletic contests, membership in golf
and country clubs, d{’scoimts on clothing and sporting goods, etc.?

;Does the institution have ah affimhative action plan? Is it available

for public examination? Has the institution activated this plan?

.'n

/
. . . ‘ . ‘.
Are physical education requirements for graduation the same for

boys and girls, men and women? ’ .

Db% both sexes,meet. the same § umber of hours_per week to receive
the same amount of credit? o ’ '
Are all curricular offérings open to students of both sexes?

Are students of both sexes encouraged to participate in the entire
range of offe\ri'ngs? , . _ ‘
Are grading standards comparable for male and female students?

: Where ability grouping is used to divide physical education classes,

are both sexes judged objectively and assigned according to skill

rather than single sex grouping? . ,
Are the sexes treated equally. with regard to receiving :academic

credit for participation in intercollegiate or interscholastic sports? '

Are students of both sexes subject to the same policies regarding
exemptions from physical education? ~ - '

. Are options for fulfilling the physical education requir'em'ént equally

open to men and women, e.g., testing out, substituting a recréa-
tional activity, assisting with a®lass, independent study?

“The Project on the Status and Education of Women of the Association of American

- Colleges (108) points out a potential problem in cases wherein students may be exempted
on the basis of 'a physical fitness test performance. They say, “For reasons of physiology
and training it is likely that male students will in general score higher on these tests than
female students” (108, p. S). Title IX does speak to this in 86:34(d), (See discussion on

page 41.) - s

\
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10 Are boys and girls arbltranly and regularly separated by sex for )
physical education classes? (Title IX allows separatlon for: contact
sports, only )

11. Do both sexes have the same access to highly qualtfred mstructors?

12..Do dlfferences exist in requirements for women and men physical-.

' educatlon majors?
< 13. Is a professional preparation pr({gram avallable in coachmg for
y/ - both men and: women? Does the program address itself to the

- entjre range of sports in which men and wornen compete?

. 14. Are all facilities shared equally among all students? .

«15. Is the quality'and quantity of equipment available for mstructlon

comparable for students of both sexes?, -

“ 16. Do both sexes have comparable dress (umf

*  physical education classes? .
17. Is the hpdget for physical educatlon allocated
both sexes benefit equally? . e .

. 18. Are the policies for obtammg an excuse from physical educatipn

class the same and applied equally to males and females?-

! 19. In coeducahonal clasées, *do students of both sexes -participate
fully? Do both sexes have equal opportumﬂes for full participation
in game situations?

20. Are custodial services for mamtenance repair, cleanup and setup ..
of equipment and facilities available to serve the male and female
programs equally well? vy

* 21. Is administrative support’ given to phyleal educatlon for both
males and females?

. Is adequate stdrage avallaﬁe for equipment ‘used by both sexes?

. Is the same towel service avallable for all students?

Avre first aid and medical attention equally aCce551ble for males and

females? - H '

25. Are aud10v15uallequlpment and other teachmg a1des equally avail-
able to the programs for both sexes? ' ‘

© < 26. Do both men and women share in the apphcatlon for ‘and ad-

ministration of proposals and programs mvolvmg federal and state -

) 'l'eqUil'ements for”
-

ch/that‘ students of |

NN

¥EN

¢

? grants?
. 27. Are comptﬁer/"and research facilities equally acce551ble for use by
. rpen and wome ? , C
RECREATIONAL OPPORTUNITIES S

1. Are intramural progralns provided for both sexes?

A o . S
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10.

11,

.

2.

¥ . r.

. Are the intrémural'programs equally broad in scope for both sexes?
. Do both sexes have intramural opportunities available at peak

interest times? .

.- Are qualified offic_il;:l_ls provided for all students’ teams?
- Are both men and women given opportunities for officiating certi-

fication and employment as officials? \

. Are facilities shared equally by teams of both sexes? oL
‘Are the progrdms available for both sexes .comparable in levels of

play offered (lower skilled to highly skilled) and publicity provided

. {to.generate interest and to report games and standings)?
- Do students of both sexes have equal access to campus facilities for

recreational use, e.g., handball courts, swimming pool?
elementary school? . ‘

o boys and girls share equally all of thé.fpléygrognd areas and
zi'uipment during recess? - = I
Does the school maRe its facilities available to community groups
which provide equal opportunities for both boys and girls to par-
ticipate?’ ’ ) S .

.. Are after-school programs available for both ,boys and girls in-

- ATHLETICS ) . _ e

L.

Does the total budget reflect comparable support to both the men’s

and the women's programs? : v o

Do comparable opportunities for sports participation exist for both -
men and women, i.e., do women have as many different sport

offerings - as the men? Are there as many teams within each sport’
for women as there .are for men, i.e., freshman, junior varsity,

varsity? K o

Do the men’s and women'’s teams have comparable_schedules in

* terms of number of contests and quality of competition? _
. Is the competitive season scheduled at a time that is appealing for -

both the men’s and women's teams, or, for instance, is the girls’
basketball season placed in early Pall to avoid_conflict with the
popular winter season for boys’ basketball?

Are both sexes provided the same quality and quantity ‘of uniforms
(home; away, and practice uniforms; shoes; warm-ups; etc.)? _
Are the quality and quantity of equipment purchased comparable
for both teams? o :

. Are all facilities shared equally at times convenient and desirable

for all? ’ -
Do both teams use the same kind o transportation for travel? Or,

>
»
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does oné tgam fly while the other goes by private car? Or are the
coaches'and physical educators of one sex assigned to drive cars .
, while chauffeured buses are available for the other sex? '
9. Is the same insurance coverage provided for male and female ath-
+ letes? : , o .
10. Are funds for both programs supplied from a common source? Or
-———  does one ‘program have to raise its own while the other is Funded
directly? " '
11. Are there ksame provisions for athletic tramers use of the train-
" ing room, Wist-aid supplies, physical exammatlons doctors on call,
, etc.. for both men and women? .
12. Arg“;athletes of both ‘sexes provided the same special treatment

(where such exists) of training table, athletes’ housmg, tutorial ..

services, spending money, books, etc:?
13. Jf scholarships are offered by the school, are thth avallable for
“studénts of both sexes in equitable amounts in all' sporis? '~
14. Are expenses for lodglng and,meals the same for male and female "
. athletes?
15. Do comparable laundry services exist for both the male and female )
athletic teams?
16. Aré‘'coaching personnel of comparable quahty and number for
teams of both sexes? ' . ‘
17. Where a single team exists and both sexes may try out, are Women
" actively encouraged to participate? Are women given a fair hance

, to make and play on the team without ridicule and harassment?

' 18. Does the school promote the programs of both ‘sexes equally before
the public? Are press releases and publicity given equally to both ~
programs? Does the sports or public information office give equal
priority to . pr gralns of both sexes? :

19. Are practlcg,.setups and. custodaal help for contests avallable to

"~ both progfams? :

20. Are qualitied offlc1als employed to call both the men’s and women's
contests? :

% - 21, Are officials of both sexes and for the contests of both sexes pro-

vided comparable pay? /
22. Are both sexes given equal opportunltles to pfflqate for contests of
teams of the opposite sex?
' 23.. Are audiovisual services (videotape; etc: ) equ'ally avallable for both

iy

" programs? = . _
.24, Is there full admlmstratlve support for programs whlch serve both
' sexes? ' )

25, Are both men and women reporters given press box and locker

31




room pnvileges for aft'er-game mtervieWS regardless ,of the sex of;"':‘
the part:cnpants in the contest?
26. Are 'there locker room facilities of similar size and with- snmllar
+“equipment for,'both men and woémen, e.g., ample lockers and_
) hangmg space,.hair dryers,.mirrors? . -
27. Does the school make a regular effort’ to ascertam students’ mterests R
for competltlve sports team? Are actions taken to operate accordmg
i - . to-student-interests? - : :
28. Are affirmative or remedlal efforts underway to encourage and
~ provide opportumtles f.or students. formerly deprived participation?
29, Do the recruxtment practlces offer the same opportunities and .
privileges to both éxes; e.g., paid.visits t¢ the campus for students,
paid recruitment £xpenses for staff (faculty) visits to the student -
homes? ] :
" 30. Are cheerleaders of both sexes, and do they 5upport both the men's
. " and wormen’s teams equally
.31. Are Pep Clubs and Boo lubs open to-members of both sexes
o and do the clubs equally support the male and female teams? ,
© " 32. Are funds, released time, transportation, etc., allowed for scoutmg'
. purposes for male and female teams? .

'
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"ChiapTER 111

What Does The Law Say?
" ‘ ' g . Patricia L. Geadelmann
-lntroduction'v - . S R

3

B )
Indi uals are protected from discrimination on the basis of sex by
a number of federal laws and regulations and by various state laws and
regulations. The fact that there are laws on the books; however, has
not been a sufficient deterrent to sex dlscnmlnation It has taken re--

‘peated efforts on the part of individuals to ensure ‘that the ‘estliblished -- -

law becomes a practiced and enforcéd law Those effo tts coitinue to- -, 4 -
day, and it will only be through constant m@nxtormg of the actions of
employers and decision-makers in the. schools’ that sex dlscnmlnatlon

p w1]l)ndeed be eradlcateq T e

. 'The potential legal clout avallable to an lndmdual is powerful There

7o is nq’lack of laws to prohibit sex discrimination. There is, however, a
* - lack of ‘individuals with a knowledge of existing laws and the courage
and commitment to see that the spirit of the law becomes a reality.
Understanding what the-law says provides only partial tooling for an
individual wishing to take action. Equally important is an'understanding
of the structure of the government agencies whose duty it is to enforce e
the laws. . o
In the past, the Department of Health, Educatlon and Welfafe
(HEW) and the Department of Labor have ‘been partlcﬂarly criticized
-3 for their laxness in enforcing federal regulatlons prohﬁbltlng sex dis-
" crimination. In November 1974 ‘a ‘lawsuit was filed in' U.S. “District
Court in Washlngton D.C. by the Women'’s’ Equlty Action ‘League
(WEAL) and four other natlonal citizen action groups against. HEW .

-and the- Department of Labor, charging that the Departments were
violating “... anti-sex bias laws by reledsing millons of dollars in
federal funds to schools engaged in sex discrimination.” A court order

i m,s’19]6 partially resolved the suit, butkcharges still remain and criticisms
~*- continue to beleveled (127).

» As an example of enfortement potentlal ‘the U.S: Offlce for: le
+“Rights issued a warning: to 29 universities if the spring of 1975 that « up
to $65 million in.federal contracts would be withheld unless the schools
filed acceptable affirmative action plans or agreed to follow a model -
approyed by the agency. There has been consnderable speculation that :

8
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,// this warning was_ ﬁ_roinpted By the ‘pending ]a\.fvsult, pre\?i?'usﬂly. me'nl‘;.:.‘_-.'__

A~ )ioned. , S LN
ights, who enforces which laws, ‘and who -can take!
which recourses should the t be enforced afe all questions to be"

addressed In this chapter, What will be-discugsed “are the broad con-

cepts of the laws as they apply toSitugtions commion in physical ed- - -
" ucation and 'athfetlcs. Individuals wishing to’ Studm]win\gggter, :
detail are urged to refer to A Digest of Federal Laws: Equal Rights for
1. Women iniEducation (13) and A Handbook of Stdte Laws and Policies
-r"-.'f_;:=Afkbt'inngEqual Rights for Women in Education (14), - " c

|

et EER

FEDERAL LAWS AND REGULATIONS ' ° . il
,‘Equal f’ay Act of 1963 (as amended by ti\e Educafion -Amen.dménts
. of 1972, Hi&her Education Act) . Ve ' N

Principal Area of Cdncem:g,jErx;i[ii'gyment_,’ salaries and fringe benefits
Coverage: ‘All‘employees of employers covered by the minimum -
-wage law: Generally, everyone is affected: o
. Mandate: That persons in jobs requiring equal skill, effort and
B . responsibility under similar working conditions bé accorded the
same pay ' v .
It took from-1945, when an equal pay bill was first introduced, until
. 1963 to actually enact an equal pay-law. The 1963 Act specifically
+ prohibited sex discrimination in salaries but its application was limited
in scope. The Education Amendments of 1972 extended the coverage of »
the Equal Pay Act to, include all employees in all public and private .
" educational , ipstiutions (from preschool through higher education).
" The‘frbééibiifdffederal funds is not a factor; alf educational institutions
are covered. _ . B '
The .‘deﬁnitionffgiv@ “equal” for interpretive purposes of the Equal .
Pay Act'is not that of “same” or “identical;” rather, the phfase “sub-
stantially similar” is used. Skill, effort and responsibility are used to
.evaluate and compare positions andpay. In detérmining equal skill,
such factors as experience, training, educaﬁion and ability are con-

- sidered. Skill is looked at in terms of ‘what'is required to do the job
itself. Special skills, held by an employee which are not directly re- -
quired.for the jgb are not considered when an evaluation for equal pay -
is made. For instance, an individual who was a basketball, codch but_

~7also happened to be 4 former, All-American football player would not’

; ;.recéive more money for-coaching than a similarly qualified basketball
' '-,éoaﬁﬁ ‘Who was not a‘fdotball star.. o . T ]

-
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Equal effort is measured by the physical or mental exertion needed to
perform the job. There is nothing that says the effort must be d
‘in the same way. Occasional or intermittent extra exertion d ot
constitute cause Fot’ equal work.*Thus, a man who mlght 0ccasmnally
lift heavy equipment on a job that predommantly requires teaching (or
some other duty whose primary function does not requiré lifting) could
...~ not justly be paid more than an otherwise similarly qualified woqfan
' Equal respdnsibility is examined in terms of the whole of the-position.,

In jobs.that are otherwise equal, a minor degr® of differerice in re- -

'sponmblhty is not just reason: for. differential pay, - A" female athletic

director responsnble for schedullng céntests for six dports could not, for

instance, be paid less becatiée’her malg counterpart had seven sports to

schedule. Likewise a women's, basketball coach:fould not be. paid less

than en’s basketball coach snmply because the number of games
playeg by their teams was not ldentlcal

. “The guidelines for the Equal Pay Act’ spec1hcally prohibit the reduc-

-2 "tion of the wages of one employee to comply with the law. The wages

" of the deprlved person must be brought up to those of the favored
individual. When one examinesthe great disparities between the coaches
for men’s and women's athletic teamns on college campuses, one cannot -
help but be awed at the fmancnal implications for-institutions shOu]d» ani ',
Equal Pay Act charge be filed and awarded. It is not uncommon: for.a
men'’s basketball coach at a-major institution to receive $25, 000+ Whl‘@'_;
sthe women'’s counterpart more commonly receives half-time rejease

- '#rom her teachmg posmon to coach, regelvmg a total salary of $12, 000

$15,008. " - -
A striking: examgle of a successful- equal pay charge is seen in a
wage-hour case hea‘rd in the U.S.. D)étrlct Court of Delawarg ‘ori July
16, 1974, Brennan vs. Woodbndge 'School District “(132); “The high °
schooT*Was found to be in violition of the Fair Labor Standards Act
(which the Equal Pay Act of 1963 amended) by paying a female girls’ -
softball eoach less than a male boys' baseball coach. The court. found
that the amount of practice time, the number of games, the duties of:-
the coaches were “substantially, the same” and required ’ “virtually the
same skills, eifort and responsnblllty “
% The Equal Pay Act-provides that back wages may 'be ‘recovered for
yp to two years for a nonwillful violation and for up~t.o three years for |
a W‘nllful 'v10|atlon ; :

o . - e
oo - S, s

S 2 1

Situatlons Whlch Could be Covered by the Equal Pay Act

. A female girls’ basketball coach pald $600 whlle her male counterpart :
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boys’ basketball coach is paid $750 on the justification that the girls
play 16 games while the boys play 18 games in a season :

¢ A female girls’ volleyball coach paid $500 while the boys’ football
coach is paid $1,000, even though the seasons are the same length, the
practices the same length and number; the number of contests the
same, and the number of students the same

* A male boys’ physical education teacher paid $300 extra for assisting
with the setup of heavy equipment even thqugh the female teacher
.assumes inventory responsil:ilities for no extra pay

Filing a Complaint -

A complaint can be filed by either an individual or an institution by
a letter, phone call or visit to the office of the' Wage and Hour Division,
U.S. Department. of Labor. No special forms are required for a com-
plaint. Suits must be filed within two years of the time of the discrim-
inatory act in cases of non-willful discrimination or within three years

“for willful discrimination. The identity of the complainant is kept in

strict confidence.* The government can condutt periodic reviews with-
out a complaint, and an employer under review: may or may not know
that a complaint has been filed.

Enforcement

Wage and*Hour Division of the U.S. Department of Labor If the

employer fails to comply voluntanly, either the mdlvxduals or the
Secretary of Labor may file suit.
" Although individuals with complaints regarding cmployment may
file under the Executive Order and Title VII as well as the Equal Pay
Act, it is the Equal Pay Act whose enforcement procedures are con-
sidered most expedient in obtaining a settlement. Individuals should
continue to file under all three laws simultaneously, however.

II. Title Vll of the Civil Rights Act’ of 1964 (as amended by, the Equal
Employment Opportunity Act of 1972)
Principal Area of Concern: Employment
Coverage: All employers of 15 or more employees. This includes
public’ and) private, state and local employers, including educa- .
tional institutions -

*Only it the case comes to court will the complain, mt s name be (lnvulhul slnu court
ln arings become matters ot public record. .
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Mandate: That there be no discrimination in hiring, upgrading,
salaries, fringe benefits, training, and other conditions of em-
ployment on the basis of race, color, religion, national origin,
or sex ‘ ) E
When Title -VII of the Civil Rights Act of 1964 was originally passed,

educational institutions were exempt. The act was extended in March -

1972, however, to include all educational institutions, public and pri-

vate, whether or not they receive federal aid. Although Title VII was

originally known most for its application to race discriminations “in
employment, since 1972 it has been widely used to fight sex discrimina-

tion in em;;loyment. ) .

Title VII specifically prohibits ¢lassification, labeling or advertisement
of jobs as being*“men’s” or. “women’s.” Although there is a bona fide
‘occupational qualification (commonly referred to as BFOQ) exemption,
this is very narrowly interpreted.

The burden of proof is on ‘the employer to show just cause for a

" BFOQ. Allowances have been made to protect the right of privacy. For

the hiring-of restroom or locker room attendants, for example, sex .
is considered a BFOQ. Another instance has been with regard to au-
thenticity; actors and actresses fall into this category.

_As a federal law, Title VII supersedes any state laws which prohibit
or limit the employment of women. Laws enacted by states to limit the
weight 'a woman can lift or the hours a weman can work would be
overruled by Title VII. \ g

The only exemptions under Title VII are for religious institutions
with respect to the hiring of 'individuaf of a specific religion, religious
.order or sex. ,

’

Situations Covered by Title VII

*. A woman denied a job as an umpire because of failure to meet height/
weight requirements

“® A woman denied leave of absence for pregnancy

* A female coach whose pay is less than that of a male coach, all other
things being equal .. :

* . woman continually passed over in promotion and tenure while the

. male counterparts are moved rapidly up the ladder S

®* A woman with superior qualifications denied a job because the
institution or department wanted to hire a man. )

v
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_Filing a Complamt

Complalnt forms are available from the EEOC. The time limit for .
hlmg is 180 days after the alleged discnmlnatory act occurred

Enforcement o , . ) .

s

EEOC’ (See Chapter IV for a more complete dlscussmn )

Il Tntle IX of the Educatnon Amendments of 1972 (Hngher E((dcatxon .
Act) ‘
.Principal Area'of- Concem Sex discrimination agalnst students or
employees in educational programs : -
Coverage: All educatlonal institutions . receiving federal funds in
the form of grants, loans or contracts
~ Mandate: “No person : .. shall, on the basis of sex, be excluded
. from participation in, be denied the benefits of, or be subjected
to- discrimination under any educatlon programs or activities
recelvmg federal fmancnal assnstance

Title IX which parallels Tltle VI of ‘the Civil ‘Rights Act of 1964,
" propbably has caised more’furor in this country than any other piece of
legislation in the past decade. While the scope of Title 1X is broad,
much of the reaction has been centered around the area of athletics.
Thus, in response to some of this reaction, former HEW Secretary
Caspar Wembergel’testlhed to the House Post- secondary Education
- Committeé, “I had not realized until the comment perlod that athletics
is the single most important thing in the United States.” He went onto

summarize the intent of Title 1X this way, The goal of the final regula— o

tions in the whole area of athletics is to sequre equal opportunities for
. men and womien while allowing schools and colleges the flexibility in
deter’mlnlng how best to provide such opportunity” (75).

The legal clout of Title IX has been a long time coming, wnth three
years devoted solely to wrltlng the Regulatlons The’ Regulahons were
- finally effective ]uly 21, 1975 aﬂer receiving President Ford’s approval
and surviving a 45- day review period by Congress During the review
period numerous attempts were made to substantially’ weaken the
Regulations, particularly as they applied to athletics. Efforts were made
in particular to obtain an exemption for the revenue-producing sports
and a remoyal of the mandate for coed physical education classes.
Although all of these-and similar attempts to alter the coverage of Title
" IX have been unsuccessful to date, the threat of future -attempts re-
mains. The Re},ulatlons are hnal but the pO‘-SIblllty of amendments to

‘\
8
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the law itself will always be present, and individuals will need to con-
tinue to monitor th¢ introduction of any amendments which would
.~ weaken Title IX. | ‘ : o .

To clarify further the regulations with regard to athletics, in Sep-
tember 1975 HEW issued ‘to all state school officers, superintendents
and university presidents’ guidelines pertaining to the principal obliga-
tions of institutions to provide equal opportunity to both sexes in the
operationgof athletic programs (interscholastic, intercollegiate, intra-
mural, and club) and in the issuance of athletic scholarships. The basic

. requirements in these dreas are spelled ouit in sections 86.41 and 86.37(c)
of the Regulations. . R e

Institutions may operate separate sex athletlc teams when selection
for the teams is based upon competltlve skill or when the activity in-
volveg is a contact sport (86. 41 [b))/ This secti further states ...
where a recipient operates or sponsors a team in a partlcular sport for

. members of one sex but operates no such team for niembers ot the

~ other sex, and athletic opportunities have for members of that sex
previously been limited, members of the excluded sex must be allowed
to try-out for the team unless the sport involved is a contact sport.”

‘Although equal aggregate expenditures are not required, equal op-
portunity is. In the final draft of the Regulations, HEW enumerates the
followmg as considerations for determlmng equal opportunity:

86.41(c)

(i) whether the selection of sports and levels of competition .
effectively accommodate the interests and activities of mem-
bers of both sexes: :

(i) the provision of equipment and supplies;

(iii) scheduling of games and practice time;
(iv) travel and per diem allowance;
++v . (v) opportunity to recelve coaching and academic tutoring;
tvi) assignment and comipensation of-coaches and tutors; '
(vii) provision of locker rooms, practice and competitive facilities;
(viii)_provision of medical' and training facilities and services;
rovision of housing and dining facilities and services;
. publicity. :
e

In réga‘rd to athletic scholarsHips, the regulations read: .

86:37 (¢) , v .
A1 To the cxtent that 4 ‘recipient dwdrds athletic scholarship or
grants-in-aid, it must provide reasonable opportunities for
“such awards tor members of each sex in proportion to the

B
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number of students of each sex participating in interscholastic
or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for members of
each sex may be provided as part of separate athletic teams for
members of each sex to the extent consistent with this para-
graph and 86.41 of this part. -

Note: The September memo from HEW further clarifies the requirements re-
garding athletic scholarships. (See Appendix 6)

It is important to note that Title IX appli'es" .. .to éach segment of
the athletic program of a federally assisted educational institution
whether or not that segment is the subject of direct financial support
through the Department.” (See Appendix 6.) This means that whether
programs are funded by student fees or university funds, by booster
donations or gate receipts, they are subject to coverage under Title IX.
The mere fact that the institution receives federal funds in any ‘way
makes all of its programs subject to coverage. ,

The Regulations do not address themselves to administrative struc-
ture. There can be separate men’s and women'’s physical ed_ucation‘ or
athletic departments as long as the programs of those. departments
provide for equal opportunity for all students and the employment
practices are nondiscriminatory.: HEW'’s September 1975 guidelines
speak directly to the administrative structure question: '

changes in, current administrative structure(s) or coaching assign-
ments which have a disproportionately adverse effect on the
employment opportunities of employees of one sex are prohibited
by the regulation. ’

.Hence, a merger which eliminated women staff .or reduced their leader-
ship, rank, or coaching opportunities would be disallowed. oL
On September .30, 1976, Martin Gerry, director of the Office of Civil
Rights of HEW, issued a specific ruling that allowed for the continua- -
tion of separate men’s and women’s physical educatiofi departments.-

This ruling came.about as a result of a meeting of representatives of .

NAGWS, AAHPER and several women's groups with Gerry where -

concerns were expressed about the “submerger” of many women in the
process of merging physical education departments. Title IX has fre-
quently been used as a pressure point for combining departments. In
the ruling, Gerry warned institutions that do merge to avoid sex dis-
crimination in the process. Of particular concern is the reduction of
women in administration positions. If one sex is put at a disadvantage
by the merger, the institution must “provide promptly the training and

~
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opportunity for experience: necessary to. quahfy' these employees for
such,positions.” See Appendix G for entire text of the ruling. .
Section 86.34 of the Regulations’ prohibits the conduction of educa~
tion pragrams, activities and classes on the basis of sex; this includes
physical education. Separation of the sexes is allowed during participa-
tion in wrestling, boxing, rugby, .ice hockey, football, basketball and

other sports involving body contact. Additionally, a stipulation in,

86.34 (d) provides that “where use of a single standard of measuring
skill or progress in a physical education class has S8 adverse effect on
members of one sex, the recjpient shall use appropriate standards
which do not have such effect.” Thus, grades could not be given to

~ both boys and girls that were a result of a measuring device that en-

abled boys to score consistently higher than the girls. Separation of the
sexes is also allowed for sex education, but not for the entnrety of
health education.

Elementary schools were allowed one year to comply, by July 21,
1976, they had to correct all instances of discrimination. Secondary

schools and colleges are being allowed three years, i.e., until July 21,
/

1978, to come into full compliance, the extension due largely to athle-

_tics and the time it will take to correct all the the disparities. HEW in’
" its September 25, 1975 guidelines stressed, however, that “the adjust-

ment period is not a waiting period.” Regardless ‘of the level of the

institution, a first-year requirement for all is a self-evaluation of the

entire educational program. The September guidelines recommended

the following for secondary and ccllege institugions:

nondiscrimination in athletic programs and equal opportunity
.in the provision of athletic scholarships with current policies

- and practices;
g (2) Determine the interests of both sexes in the sports to be offered
by the institution and, where the sport is a contact sport or
where participants are selected on the basis of. competition,

also-determine the relative abilities of members of each sex for -

each sport offered, in order to decide whether to have single
sex teams or teams composed of both sexes. (Abilities might
be determined through try-outs or by relying upon -the knowl-
edge of athletic teaching staff, admlmstrators and athletlc con-
. ference league representatives.)
{3) Develop a plan to accommodate effectively the interests and
abilities of both sexes, which must be fully implemented . as
expeditiously as possible and in no event later than”July 21,

. 1978. Although the plan need not be submitted to the Office

for Civil Rights, institutions should consider pubh,clzmg such

=
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'

plans so as to gain the assistance of students, faculty, etc, in
complying with them. (Appendix G)

HEW has urged institutions to use &"the broadest base of participation
possible in determining student interests and abilities. It has further
specified in the September guidelines that if opening a team to” both.
sexes in a contact sport does not effectively accommodate interests of
both men and women;, separate teams must be offered. An institution
may offer contact sports on either a separate or unitary basis. The point

‘"

* is clearly made that an institution will no; be /effectively accommo-
"dating the interests and abilities of women" if it’ abolishes all women’s

teams and simply opens men’s teams with the result that few women
are able to qualify for the men’s team. :

HEW is not intending to force the development of women'’s pro-
grams in a mirror faghion of men’s programs; but rather is encouraging

“ the totality of the athlehc programs to reflect an equalxty of oppor-

tunity for male and ferhale students.

The only current exemption allowed from Title IX is in the area of
admissions to preschools elementary and secondary schools (except
vocational schools), private undergraduate institutions,: and public
undergraduate educational institutions traditionally.- and presently
single ‘sex. Regardless of exemptions for admissions, however, all
institutions must treat all students nondiscriminatorily once they have
admitted membersyof both sexes:

Although only athletics And physical education have been discussed
in this section, Title IX applies to employment, admissions, financial
aid, vocational training programs and"all other educational programs
as well.

@
» P,

Sltuauons Which Could be Covered by Tltle IX

'
&

Refer to .Chapter II, How Can I Determine If Equallty Exnsts?
Any of the questions listed there represents sntuatlons to which Title IX

¥

Filing a Complaint _ i i

As a result of a court order, new rules aimed at improving the .

handling of complaints by HEW went into effect October 1, 1976 * The
court order provides a tormat for filing complaints and sets a lm(I(‘)f. .
210 days for HEW to settle the case. Persons filing a complaint must
be sure that all of the following is included, or HEW can delay lnyestl-
gation until all information is provided:

N
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a. Name and-address of person(s) or group‘filing the complaint

b. Who §vhat person or group) has suffered discrimiration

c. Names. and addresses if there are three or fewer victims of
discriminatipn .

d. Name and address of the school district or other institution
charged with discrimination

e. When the dicrimination occurred

f. A description of the discriminatory act(s)

g. Initial complaints must be filed within 180 days of the act of
discrimination.

-

. . ?
“An- individuql filing a complaint has the right to request information
about the progress of the case. Additional information can also be

" supplied during the lnvestlgéﬁon
4

] .

- Enforcement’ .

HEW Offlce of Civil nghts
IV. Executive Order,11246 (as amended by 11375)
Principal Area of Concern: Employment “

" Coverage: All employers and institutions with federal contracts

{grants) in excess of $10,000
" Mandate: That contractors (institutions) not dlSCrlmlnate against

any employee or applicant because of race, color, religion, :sex,
or national orlgln )

Executive Order 11246 was issued by President Lyndon- B, Johnson
on’ September 24, 1965 to .ensure that there be equal employment
opportunity in government, by federal contractors and subcontractors,
and under federally assisted construction:contracts. Sex, however, was -
not included; therefore, on October 13, 1967, President Johnson issued

~ Executive rder 11375 as an amendment to Executive Order 11246 to

- include sex as a criteria-for equal employment opportunity..
" Contractors (those receiving federal monies) are ordered to take af-
firmative efforts. Those institutions receiving over $50,000 in federal
funds or those employing 50 or more qmployees are required to file
"written affirmative action plans which include numer: al goals, time-
tables for recruiting, hiring, training and. upgradlng Minorities and
women.-(See Chapter VIII for a discussion of affirmative action plans )"
In any.advertisement for employee‘: the contractor must 5pec1f|cally
state that all qualified applicants w|ll be considered without regard to

. 43
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race, color, religion, sex Or national origin. For purposes of affirmative
agtion, employers are required to follow specified recruiting and hiring
practices. Advertisements must appear in appropriate journals and

efforts must-be taken to seek out potentially qualified minorities and:

en whether they be employed in a similar position or not. .

Q\o( persons already employed, contractors are required to provnde
remedial job training and work-study programs to \help employees im-
prove skills in order to have an. equal opportumty for promotion.
Work assignments cannot be classified by sex, nor“can dlmng halls,
lounges or faculty clubs make a sex differentiation. All females are
eligible for a pregnancy leave regardless of their marital status or of the
contractors’ specific provisions for granting leaves. Further, females
may not be penalized by loss of pay or benefits upon return from
pregnancy leave. If the employer permits personal leaves, any leaves
for child care myst be available to both women and men.

In addition, any tests used by employers, be they performance or
pencil and paper, must be validated by strict scientifit standards to
show that they are both predictive of job performance ‘and nondis-
criminatory in nature. Lack of facnllhes may not be used as an excuse
for not hiring women. \\ . : ,

}

J

Sltuahons Covered by Execuhve Order 11246 as Amended by Execu- -

tive Order 11375

A ¥

* A woman (or man) denied a job in a previously single-sex depart-
ment of the opposite sex on the basis of a lack of restroom dr shower
facilities .

* A woman denied a c'oachingvjob of‘a‘team of the opposi'té sex be-
cause of a lack of dressing or office facilities for her

* A woman refused her job upon return from pregnancy

®* Male teachers in a school system automatically given an extra stipend
" as "Kead of the househc‘ld (whether they are given extra duties to
earn the stipend or not) .

. Teachers of one sex systematlcally assigned to a particular kind of

" duty (i.e., women sell tickets while men patrol the halls) '

* A college placement service which carries separate male and female

 listings . :

Filing a Complamt
» Complaints may be made in letter form to the OFCC or HEW. Either

"lndlwd_uals or organizatipns-may register :the complaint within a time

N
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- llmlt of 180 days from the last alleged dscrlmlnatory act. The govern-
mef\t can, however, conduct an mvestlgatlon without first hang a
~ complaint registered (this is different from Title VII). The individual .. -
-complainant’s name is usually given to the institution, but again, theﬂv
- institution is prohlblted from harassing the individgal. in any way.
Fmdmgs of an ‘*nvestlgatlon are kept conhdentlal by the government,
but the institution is free to make them pubhc

Enforcement

i Office of Federal Contract Comphance (OFCC) of the Departnfentaof R

d 'fL'ibor——thce of Civil Rights. (Division of Higher Education) of HEW.

“The enforcement’ power is that of delaylng new contracts, revokmg
current.contracts or prohibiting future contracts.

Special Note: The Executive Order is not an actual law, but rather a series of\
" rules and- regulations that the federal government has requxred contractors to
% follow if they. wish to receive federal monies.

V. Tjtle VII (Section 799 A) and Title VIII (Section 845) of the Public
~ Health Service Act (as amended by the Comprehensive Health Man-
power Act and ‘the Nurse Training Amendments Act of 1971)
Principal Area of Concern: Admission of students and employ-
ment in health services programs . »
. Coverage: All institutions receiving or benehtmg from a grant
- loan guarantee or interest subsidy to health personnel training
programs or receiving a contract under Title VII or VIII of the
© Public Health Service Act _
Mandate: That there be nondiscrimination in admission to training
programs and nondiscrimination in every aspect Q\d phase of
the program for both students and employees

This is probably one of the less widely known laws which addresses
sex discrimination, albeit for a very specific kind of program, that of .
health services. Included in the caverage are schools of medicine,
"osteopathy, dentistry, ; veterinary medicine, optometry, pharmacy, -
__podiatry, public health, allied public health personnel, and nursing. It .
is conceivable that the ! preparation of sports medicine’ specialists and
athletic trainers would be in a department that receives federal assis-
tance under this Act, and these are areas in which women- typically
Jslave been denied opportunities in the past. - P

The s:gmhcance of this legislation is in its appllcatlon to, the students

in these -programs. Only Title IX of the Educatlon ‘Amendments. (dis-

t

’ . ' 45

.80




O

ERIC

Aruitoxt provided by Eic:

~ i '

cussed 'in the next sectnon) further addresses itself to students and ‘their

rights to equal opportuntities wnthout regard to sex. -
: ‘ #

" Situations Wliich Cou‘ld be Covered by Titles VII and VIII (One must

first ‘establish that the program under consrderatlon is covered hy thls
Act ) .

. leferent admission standards for males and females WlShlng to enter
a spQrts medicine or athletic training program . ‘

* Assignmient of intern opportunities on the basis of sex, e.g., males to
the football team, females to the women ‘s basketball team

. Exclus‘rve employment'of one sex as |nstructors for a program

Filing a_ Complaint

s -Within 180 days of the tlme of the discrimination, an individual or

.an organization may file a letter of complaint- wtth HEW. Government
‘investigations can be- conducted as a matter of routine without a formal
complaint, in addition to in response to a complaint. The ldentlty of
complainants is kept confidential.

-~ '

Enforcement

'

- HEW Office of -Civil Rights. Current awards may be revoked and
new awards delayed or prohibited for fallure to comply. " The Depart-
- ment of Justlce may fifé suit at the: request ‘of HEW. S

V1. The Equal Rights Amendment

" The Equal Rights Amendment, commonly referred to as the ERA,

has been proposed by Congress as the 27th Amendment of the U.S.
“Constitution. At the time of this writing, 35 of the required 38 states
have ratified the amendment. Two years after the 38th state has ap- .
proved the amendment, it will be.j in effect, :

The proposed amendment reads very. smlply*

Equalxty of rlghts under the Law' shall hot be denied or abrldged
by the United States or any State on account of sex.

Principal Area of Concern: Sex discrimination in any form -

. Cmvemgc "' the Amendment requires that the federal govern-
rient, 1nd all state dnd local governments treat each person,
male and female, as an lnleldual . The Amendment applies
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only to governmental actxon it does not affect private action on

the pyrely social relationships befween memand women, ... .

_(U.S®Cong:, Senate Jydiciary Committee Report on the Equal

Rights Amendment, Report 92-689, 92nd Cong., 2d Sess p 11,
: . March 1972.) (Italics added.] (4, pp. 3-4)

"Mandate:. That all-governments, local, state and federal treat each

person whether male or Eemale, as an 1nd1vrdual ~

Although there has-been some attempt by states that have already

ratified the ERA to rescind their action, it appears that such efforts will

- not be valid. The Counsel to the Subcomimittee. on Constrtutlonal

Amendments of the Senate Judiciary Commlttee has stated;

Judlclal opinions and, more importantly, the precedents estab-
lished by the -Congress.itself make it clear that once a Stafe has
ratified an amendment, it has exhausted the only power conferred
‘on it by Article V of the Constitution, and may not,. therefore
valrdly rescind such action. (4, p 3) : .

: . ) ‘

There has been a great-deal of controversy about what the ERA will
and will not do. The lowa Women’s Political Caucus (82) has prepared
a fact sheet on the ERA in which it cites several laws and practices of
the state and federal government which restrict females, Among them
are:

. employment laws barring women from ¢ertain: occupatlons %king
~ certain hours or lifting certain/weights

¢ laws requiring marrled females t obtaln court approval to engage
in busnness .
e different, ages for males and females in chrld labor laws, age for
marrlage and juvenile court jurisdictjon ,

R

. Under - the ERA laws which are benefici be' exténded to both
¥ - sexes. Hence, state laws would have to, prov1 -for: the possibility of
alimony payments to both males and fenales. Restnctive laws will be
unconstitutional. The removal ‘of restrictive ‘laws will not mean that
. women will be required to do anything now done by men; 1t simply
< means that if a woman chooses sto ‘perform some act (e g lift. 100
pounds) she may do so and may ‘compete for a job requiring that skill.”
The ERA will not affact private decnsnons or lifé-styles. Women will
. not be forced into the pard labor market; they may remain in the
homemaker role if they so choose. There is nd longer a draft, but the .
ﬂERA would eliminate eXemptlons purely on the basis of sex. Either
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males or females could get an exemptlon based on having dependent

children. No person will be required to do any task for whlch he or she

is physically unsuiteds . ] . -
Indlvxduals desiring more detailed mformatlon on the-projected im-

- plications of the ERA are referred to the following sources (35, 39 40
.41,,151).

The Project on the 'Status and Educatlon of Women of the Asso-

ciation of American Colleges has summarized the effects of the ERA on’ \ Y

educational mshtutxons this way:

. With respect to educahon the Equal nghts Amendment will ‘re-
quire that State supported schools at all levels eliminate -laws or
regulations o official practices which! exclude women or limit their
‘numbers. The Amendment would not require quotas for men and

. women, nor would it require that schools a¢curately reflect the sex:

"distribution in the population; rather admission would turn on. the

_ basis of ablhty or other relevant characteristics, and ,;not on the

. “basis of -sex. -A-similar result may. e _expected .with respect to the
istribution of scholarship funds. State schools and colleges cur-
rently limited to one sex would-have to allow'both sexes to attend.
Employment and promotion in’ publxq schools would, as in the
tase of other governmental action, have to be free from sex dis-

‘4 crimination,

It should also be noted with. respect to educauon that the
‘Amendment would not require that dormitories or bathrooms be
shared by men and women. As explained above, the Amendment

does- not “prohibit- the, separation of the sexes, where: the, right Qaf

privacy is involved. ‘As the ASSOClatIOn of 'the Bar of the’ City of’
New York pomted out in its report, “the constitutional right of
privacy. could be used to sanction separate male and female facili-
ties for activities which lnvolve dlqrobm&, sleeping and personal
bodily functions.”

The Amendment would not affect pnvate education. (100)

As we e look specifically to the dpplxcatlon of the ERA toward athletic -
programs we can see spme rather far-reaching effects, A comment in the. -

4

Syracuse Law Reviews (113)-notes that the passage of the ERA “would '

have the advantages of uniformity, expediency and full equality” (113,
p. 569}, The article goes on to say, however, that . ..the amendment

as proposed lends itself ‘to an interpretation which would have an -

adverse effect on the majority of female athletes” (113, p. 569). Com-

mentators on the ERA cited-in this-article all agree that the ERA

..constitutes an unqualified prohibition. It means that differenti- -

ation on account of sex-is totally precluded, regardless of whether

*
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a leglslature or admmlstratlve agency may cons:der such a classlh-
cation to be “reasonable,” to be beneficial. rather than “invidious, "

or to be, 1ustlf|ed by ”compell;ng reasons,” Furthermore, .the

clause would not sanction ’ sepa,rate but )equal - treatment. Power
o/ deny ‘equality ,of rlghts on“account of ‘sex is wholly foreclosed

So. (113, p. 571) : e

According to this interpretation all athletic teams® would bjz open to
both boys and girls, men and women. A decision Hhas already been
rendered by ther Commonwealth Court of Pennﬁyl\rama ‘under the.
state’s ERA which has mandated mixed competmon in all sports. (See

-~ Chapter V.)

i

There’ would be three ‘allowable excephons to absolute equalltyﬂ‘

~ under the ERA which would- permnt dlfferentlal treatment on the basis

of sex, but none is appllcable to athletics:

1. Power 'of the State to regulate cohabitation and sexual actnvnty
between unmarried persons

2. Separate treatment in order to protect: fundamental rights of | ‘pri-
vacy (separate showers, lockers, and toilet facilities are allowed)

3. A characteristic unique to one’ dex. is ,sufficient grounds for dis-
similar treatment, -but athletic abnhty i5 'ndt unique’ to one sex,
Even though the’ ma]orlty of the men may be superior to the
wadmen in a particular actwlty, there will be some women who
are%uperlor (113, pp. 573-574) ’ C S

The most desirable means of providing equal opportumtles for
women in sports and. of creating equitable. programs are yet to be
determined. The passage of the ERA, however, may have a far-reaching

.. impacton’ all courses of actlon to datel s

I

Vll ‘Womer(s Educational Equity Act of 1973 H.R. 208 . .o

Whereas all of the legislation discussed thus far has been ’ prohlbl-
tive” in pature; i.e., written to prohibit sex discrimination in one form

or another, the quen s Educatlonal Equity Act of 1973 represents a .

permissive piece of legislation. The purpose of the Act is to provide for

‘positive ‘programs to promote the education of women. Congress

approved funding for this in September 1975 as part. of the appropria--
tions for the Education Act. Procedures for ‘project application are

, prlnted in the Federal Register. 2

The House Subcommittee on Equal Opportunities has made .avail-
able to the Project on the Status and Education of Women a ‘section-
by-section analysis of the Women’s Educational Equity Act.: That
analysis is reprinted here: - .

s
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SECTION 1. States the title of the act as Womens Educahonal
Equity Act of 1973.”

SECTION 2. Declares present educational programs 1nequ1table
as they relate to women of all cultural and ethnic groups. States
the purposes of the act, which include encouraging the: develop-
ment of new and improved curriculums; demonstration and evalu-

- ation of such curriculums in model educational programs; support
. of the initiation and maintenance of programs concerning women
at all levels of -education; dissemination of materials for use in
educational prggrams and in mass media; provision of training
programs for parents, educatlonal personnel, youth and guidance
counselors; community leaders, and government employees at all
levels;, provision of planning for women’s resource cgnters; pro-
vision of improved career, vocational and physical education
programs; provision of community education programs’ and
programs on the status, roles and opportunities for women in soci~
ety. .
States that men _are not prohibited from part1c1pat|ng in any

. activities funded under thls act. (109) :

Individuals are ericouraged to maximize the possibilities and oppor-
tunities ,provided by this Act to further_ the growth of women. .

.In September 1976 the first grants under this program were awarded.
A total of 66 grants shared the $6.2 million available in federal funds.
Over 1,200 applications had been submitted. The majority of the funds
will be directed in three areas: training materials on sex bias in éduca-
tion, equality for women in educational leadership, and ending sex
stereotypes in career-oriented' education. Most of the materials devel-
oped will be aimed at elementary and secondary schools. A project in
Colorado will be’ instituting a statewide communication network to
promote sports equally for girls: Another project will result in a series
of regional and national workshops to help educators comply with
‘Title IX.

Funding for 1977 will feature a $1 million increase. More informa-
_tion about the Women'’s Educational Equity Act program can be ob-
" tained from Joan Duval, Director, Women's Program Staff, U.S. Office
of Education, Réom 3121 400 MaryLand Ave., SW,, Washlngton
DC 20201. ’

- STATE LAWS AND REGULATIONS

W'lthln the various states are labor laws, fair employment practices
legislation; equal rights amendments, elementary and secondary school
" education policies, state anti-discrimination agencies, and State Com-
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missions on- the Status of Women. These laws and agencies are vari-
ously distributed and variously constituted. An exhaustive study of this
distribution is not within the purview of this publication, but interested
persons are urged to consult the repdrt of the Education Commission of
States (14) to find state by state details. Appendix C contains a sum-

~ mary of anti-discrimination laws i in each state.

It behooves each individual to know present and pending leglslatlon
and policies affecting equal opportunities for persons of both sexes.
State statutes are perhaps more easily monitored and influenced than
federal legislation because of the potentially closer relationship between
legislators and ‘their constituencies. In many cases, states still carry
‘laws on the books that have become invalid because of federal legisla-

_tion, e.g., Title VII of the Civil Rights Act of 1964 supersedes any state
laws which distinguish ‘between men and women for pay scales, for
job opportunities or for fringe benefits.

Elementary and secondary school education policies are a key “area
of concern. Once again there are differences i in structure and jurisdiction
by state. Knowing whether the legislature has the statutory power to

" determine educational policies or whether the regﬁlatlons are establighed
by a state board. of education or state department of public instruction
is essential to plan for means of effecting change.

A further determination to be made within Ms the relation-
shnp between the high school athletic associati nd the State Depart-
ment .of Public Instruction. Focal points of interest in assessing the
status of equal opportunity.include laws, policies, regulations or rec-
ommendations, and such matters as physical education requirements

_and exemptions, athletic opportunities and participation, and coachmg

qualifications and assignments.

There are three principal types of high school athletic associations,
each with unique channels through which one must work to determine
or change pollcy Most common is the voluntary association whereby
both private and public’ high schools exercise an option to join an
essentially independent association. Such membership ultimately means
that most of the individual power to make regulations is relinquished
to the power of the association as a whole. Voluntary associations
have no direct relationship to the state .government or state board of

, education, but a representative of the state board of education often

sits as an ex-officio member of the athletic association board. There are
state associations which are departments or sections of the state board
.of education itself. Michigan and New York have been cited as classic
examples of tHese types of associations (16). The third and least common
type of association is that directed by a.state university. Texas, Virginia
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and South Carolina ate exam%les of thls orgamzatlonal structure,
Each type of association, however is in effect serving a state function
- and therefore is subject to the constitutional law of the state and federal |
governments. The two court decisions most frequently cited td support
the glassnhcatlon of state athletlc associations as' agents of: the state
acting “under color of state law” aré Oklahoma High School Association
vk. Bray, 321 F2d 269 (10th' Cerult 1963), and Louisiana High School
Athletic. Assocmt:on vs. St. Augustme High School, 396 F.2d 224 (1968).
n-the Louisiana tase, the court used the following rationale to de-
~¢lare the conduct of the Lounsna na High School Athletic Association
" state action: . ) .

" Membership of; the Association is relevant—85 per cent of the
members are state public sghools. The public school “principals, |
who nominally are members, are state officers, state paid and state *

- supervised . ... Funds for support of the Association .come partly
- from membershlp dues, largely from gate' receipts- from games
betweerr members, the great majority of which are held in state-
owned and state-supplied facilities e ‘

The power of the Association reaches not only to'the stadlums
the gymnasiums and the locker rooms but into the public class-
rooms, the public principals’ offices-and the public- pocketbook. It -
exercises control over curricula—a coach must teach a designated
minimum number of classes per week, Prmcnpals are required to
submit certain reports to the Astsocnation .:.. (140, p. 227)-

Though member schools are pbhgated to follow the rules and regula-
tions of the state athletic association, they aré not absolved from re-
sponsibility to provide equal educational _opportunities consistent with.

-the law of the land. The legally protected rlghts of individuals take
clear'precedence over any policy or regulation of an athletic association.’
In Chapter V a number of court cases brought against: high school
athletic associations are discussed. A common type of. case, is that -
‘brought against an athletic association by an individual' girl denied
participation on her school’s boys’ team (where no girls’ team existed)
because of an athletic associatian policy. The courts have ruled con- .
sistently that females cannot be denied an opportumty to participate in
athletics when such exists for the boys. \

Even the National Collegiate Athletic Assocnatlon (NCAA) has been
declared by the courts to be acting “under the color” of: state law.” In

Parish vs. National. Collegiate Athletic Assocxatxon 506 F.2d 1028
(1975), the circuit court stated: -

We see no reason to enumerate again the contact¢ and the degree
of participadon of thé various-states through their colleges and
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‘universities w1th the NCAA. Sufﬁce it to say that state-supported

. educational .institutions and their member officers play a substan-
" tial,; although admittedly not pervasive, fole in the NCAA’s pro-
gram . ... Moreover, we cannot ignore the states’—as well as the
federal - govemment 's—traditional interest in all aspects of this
country s ‘educational system. Organized athletics play a large
role in- higher education, and improved means’ of transportation
have made it possnble for any college, no matter what its location;

" - to compete athletically with other colleges throughout ‘the country.
. Hence, meaningful regulation of this aspect of education is now
beyond the effective reach of any one state. In a real sense, then,
the'NCAA ... is perfbrmlng a traditional governmental function

. We have little doubt, in light of the natiorial (and even inter-,

natlo’nal) scope of colleglate athletics and the traditional govern-

.mental concern with" the educational system, thatqwere the NCAA
to disappear tomorrow, government would soon step in to fill the
void. (146; pp. 1032= 1033) : .

Although there has been no tourt case to date, one could expect a
- snmllar decision regardlng the AIAW.

- An 1nd1v1dual then, with a complaint lnvolvmg an action of a par-
tlcular school be. it high school’or ¢ollege, can eventually call upon the
_jurisdiction of the federal ouxj’ts if no resolution of the problem is pos-
' sible by working through the school or athletic asso¢iation itself.
© State laws regarding physical education requirements vary conSIder-
ably. These laws or the administration of them cannot differentjate on’
the basis of sex, Title IX is the source of this mandate (federal law
supersedes ‘state law), It was concluded that ” . . a student has an
enforceable right.to obtain a.physical educatlon program within the
state provided facility” (62, p. 287). Such would be considered a part
of the regular educational obligations of the school to the student. The
right to participate in athletics, however, has not been snmllarly recog-
nized. (See 148.)
* The jurisdiction’ and enforcement power of such state agencnes as the

Attorney General's Office, the Civil Rights Commission, -and the Com- .

mission on the Status of Women all differ from state to-state depending
upon the dictate of the statutes. A contact with any of these state

- agencies with regard to the resolution of problems of sex discrimination
would result in a proper referral if that partlcular agency had no juris-
diction for that area,

Some states have initiated anti- sey@mcnmmatnon legislation on their
own. The. first of such was signed into law on August 5, 1971 by the
governor of Massachusetts (38, p. 36). Other states have policies set by
state boards of education which carry the same anti-sex dlscnmnn:tlon
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"mandates. The Minnesota State Board of Education, wh'ich has been

"Eliminating Sex Bias in Education," dealing with sex sterfotyping in
instructional materials, teacher training, and inservice programs. The
board also adopted a position paper' on expanding careér and voca-
tional training across -traditional sex lines, and in 1974 it adopted a
regulation that will result in the removal of state aid from any school
failing to provide courses and activities to students of both sexes (14,
p. 51). | , : : L
The piece.of state legislation that could have the most profound
effect upon the elimination of sex- discrimination is a state equal rights
amendment. Most of the state equal rights amendments are modeled on
the proposed national Equal Rights Amendment. Fifteen states have
passed their own’ equal rights amendments at the time of this writing
(Alaska, Colorado, Cennecticut, Hawaii, Illinois, Maryland, Massa-

particularly progressive in this area, issued in 1972 a policygtatement,

.chusetts, Montana, New Mexico, Pennsylvania, Texas, Utah, Virginia,

Washington and Wyoming). Although most of the equal rights amend-
ments have been passed very recently, Wyoming and Utah included an
equal’rights' amendment in their origina) state constitutions. There has
been relatively little litigation based on these laws to date, some 40
cases in the 15 states combined. R

The majority of thes‘é cases has been in the domestic relations area.
Many were brought by men to challenge presumptions that favor
women in the awarding of child custody, child support and alimony.
The second large area of litigation has been the criminal area. Suits
have challenged statutory sex differentials in sentences and sentencing
procedures, in prison facilities, and in the cutoff age for juveniles. For
a comprehensive listing of state ERA cases, see Women Law Reporter,
November 15, 1974.* h '

The possibilities remain tremendous and the implications profound,

"A striking example of the potential ramifications is seen in the case

Commonwealth of Pennsylvania vs., Pennsylvania [nterscholastic
Athletic Association, Pa. Commonwealth, 334 A 2d 839. The case was
dgcided March 19, 1975, and the decisiort far exceeded t' - hornds of

any athletic case to date as well as the provisions of T N by ex/

tending coed competition to contact sports.

While Title [X is subject to future amendments which could substan-
tially weaken its application to the provision of sports -opportunities .
for girls and women, a state ERA guarantees equal opportunities and
within that state’ would prevail over the application of Title IX in

“Copies may be obtained from Women Law Reporter, 5141 Massachusetts A;enue,
N.W.. Washington, DC 20016, Phone number is (202) 229-2922.

-
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mstances in Wthh the provisiohs of Title IX allowed dlsparate treat-
ment. *

State ERAs cover only “state action” and do not extend to private
discrimination. Athletics at public schools and universities would be
covered, as noted in the previous discussion on athletic associations.

Although the Supreme € wourt has'yet to declare sex a “suspect class-
ification”” under the Equal Protection Clause of the Fourteenth Amend-
ment, there is precedent at the state level for such .a’ declaration. In
1971 the California State Supreme Court ruled in Sail'er Inn, Inc. vs,
Kirby (116, 158), a case challenging the state’s exclusion of women

from bartendmg, that sex was an unlawful basis for classification. (See

Chapter V, page 67 for further discussion,) The California Court based -

its decision on_ the California Constitution (with its State ERA), Title
VII, and the Equal Protection Clause of the Fourteenth Amendment,

Further lltlgatlon under State ERAs could well result in further fmdmgs :

of sex as a “suspect classification.”

g
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Compliancé Agencies
. : Y ' ,, " Ywvonne Slatton
\ . o ’
X ! e
. The effectn[ eness of laws prohibiting dlsérlmlnatlon will be dnly as*
good as the agenties enforcinig them. If progress’is to be made in end-
lng dlscnmlnatlon one must-be aware of the. designated enforcement
agencies as well as the laws. As a result of the various laws, regulations

become involved in efforts to oxgrcome discrimination.

1. Executwe-—-through the establishment of the Office of Federal
Contract Compliance and the Department of Health, Education
~ and Welfare
-2, Legislative—through the passage of acts:prohibiting dlscnmlnatlon
- in.employment, program access, etc., and the establlshment of the
Equal Employment Opportunity Commission

3. Judicial—through classic decisions which have had an impact

on the problems for the various classes as well as for |nd|v1duals

The Federal Regxster published daily, makes available to the pubhc
federal agency regulations and other legal. documents of the executive
branch. Here, government requirements are published which involve

environmental protection, consumer . product safety, food and drug

standards, octupational health and safety, education opportunity and
many more areas of concern to the public. Perhaps more important, the
- Federal Register intludes proposed changes in regulated areas. Each
proposed. hange pubhshed carries an invitation for any citizen or
group to purticipate in the consnderatlon of the proposed regulatlon
through submission of written data, views or arguments and sometimes
by oral presentation. Through the publication of proposed rules and
notice of public meetings, citizens are offered a significant opportunity
to be informed of and to participate in the workings of their govern-
"ment. The Federal Register is available through individual subscription
* or through most public and education libraries. Every educator should
- attempt to stay informed of current requnrements affectmg educatlon
programs, 2
Discrimination in eduttnonal institutions is approached in two ways:
through leverage of feddral financial assnstance since under Titles VI

\ o ss

and{)executlve orders, all three branches of the federal government have



‘. .
‘and 1V schools and colleges could not receive such assistarice unless
they ended discriminatory practices, and through litigation by the
Departmert of Justice, Under Title IV of the Civil Rights xct of 1964,
the Attorney Geneml is.authorized to bring lawsuits to eliminate un- "
constitutional discrimination by public schools_ and colleges. Thus, .
even if schools are willing¥o forego federal financial assistance as the
.price of ‘continuing discringgnatory practices, they face the prospectof
litigation by the Departmef® of Justice. to require an end to discrimi‘na-
tion. E
The discussion Wthh fallows is an attempt to acquaint the rqader
with. the agencies of the federal government directly involved with
lmplementmg legislative acts to end discrimination. In many mstances,
complamts will cut across the jurisdiction lines of several agencies, and
+ therefore, it is often recommended that complaints be filed with more
than one agency. The agencies, through their interagency cormmunica- |
tion 'system, will then decide which .one should handle a particular
case. For further information on government agencies and their re-
sponsnblhtles, the reader is encouraged to write for the pamphlets,
“brochures and packets listed in the references, pages 197-201. Generally,
the information is sent free or at minimal cost and is very informative.
Some of the information may be secufedit bulk orders and therefore
‘can be easxly distributed throughout school districts.

A. DEPARTMENT OF HEALTH EDUCATION AND WELFARE

HEW is the cabinet-level department of the federal executlve branch .
most concerned and involved with the nation’s human concerns. It was
created on April 11, 1953 under legislation proposed by President
Eisenhower and approved by .Congress. The Secretary of HEW super- -
vises and directs the Department’s activities and administers the func-
tion of such specialized units as the Office of Civil Rights, the Office of
Child Development and the Office of Copsumer Affairs. The Secretary -
is aided in the overall management. responsibilities by an Undersecre-
tary, elghtAssmtantSecretarles aGeneral Counsel,'and the agency heads.

Since the Secretary is accountable to Congress and the public for the
way the Department spends taxpayers’ money, the Secretary and the

~top staff spend considerable time testifying before Congressional com-
mittees, meeting with members of Congress, speaking before national
organizations, and meeting with the press and public to explain HEW
. actions. They &lso prepare special reports on national problems which
“are-available.to the public through the Government Prmtmg Office.
'ln terms of the amount of financidl assnstancé under federal grant

Q )
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and loan programs, HEW is the major agency responsible for Title VI.
It administers three of the largest federal grant programs in public as-
‘gistance (welfare), aid to education, and pubhc health research and
services. , !

~ ’ : -

Office for Civil Rights

The Office for Civil Rights in the.Department of HEW. is resphnsnble
for administering and enforcmg departmental policies under Titles VI
-+ and VII of the Civil nghts Act of 1964- which prohibits discrimination

with regard to race, color or national origin in programs and activities _

. receiving federal financial assistance. The Office is also responsible for

.Title IX of ‘the Education Amendments of 1972 Wthh prohxblts dis-
crlmmatlon against students or others on the ba§15 "of sex, and for
Executive Order 11246, as amended by Executive Order 11375, which
prohibits discrimination with regard to race, religion, color, sex or
nation‘al origin by employersholding federal contracts. :

Negotxatxon and Enforcement .

<If a school hospital, state agency or other facility subject to Titles
VH or IX fails'to eliminate discrimination voluntarily? staff members of
the Office for Civil Rights will meet with officials to see what can be
done to eliminate discriminatory practices. If efforts to achieve volun-
. tary compliance fail, the Office can initiate: admlmstratlve enforcement
proceedings to terminate-federal assistance or can request the U. S.
Department of Justice to take legal action. The law requires that the at-
tempts to achieve voluntary compliance must be exhausted ' before
formal enforcement actions are invoked. .

The. Department has developed procedures to nge recnplents and
complainants every opportunity for a full hearing before a federal-ad-
ministrative law' judge so that each side can present its case. During the

“hearing process, a recipient continues to receive federal money for on-
going programs previously approved and funded. However, federal
funds for new programs cannot be approved. After the administrative
law judge makes a decision, it may be appealed to a five-member re-
viewing authority. If the institution is finally ruled out of compliance,
the Secretary transmits the decision to the committees of the House and
Senate with ‘legislative jurisdiction. The termination of funds takes
place 30 days later. Of course, a later appeal through the federal courts
may be made :
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Any mstltutlon that has its funds terminated may partlcipate once

' again in federal programs by ellmmatmg discriminatory practices.

Similar procedures are used‘under the Executivé Order covering
federal contracts. If a hearing supports a finding of noncompliance, ex-
isting contracts are terminated and the contractor is barred from future

" . contract éwards untll the dlscrlmmatlon has been corrected:

B

' ] A

-Handling of Complaints - '
* Any person who has a complaint that drscrlmmallon because of
race, color, sex or national orlgm exists in any program aided by HEW

should notify the Office for Civil Rights. This pertains also to discrim- - ~

ination because of a physncal or mental handicap.: Snmnlarly, any per-
son who has a complaint that discrimination because of sex exists. in
- any education program or in admission to any health training program
-benefiting from federal assistance should notify the Office for Civil
Rights. Also, this Office should' be notified of employment discrim-_
ination, based on race, color, rellglon, sex or national origin, by fed--
eral contractors and subcontractors and on federally. assrsted con-
struction projects. )
A complaint may be filed by letter, by telephone or in person at the |
- Office for Civil Rights in Washington, D.C. or at its regional. offices.
These offices are located in*HEW's regional offices in the following
cities: Boston, New York City, Philadelphia, Atlanta, Chicago, Dallas,
Kansas Clty (Missouri), Denver, San Francisco and Seattle. The ad-
dresses and telephone numbers are listed in Appendix F. Personnel in -
some regional offices are bilingual and can give special help to members
of natnonal origin mmormes : :

B. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION ,

The Commission was created by Title VII of the Civil Rights Act of
1964 and became operational July 2, 1965. Title VII was amended by
the Equal Employment Opportunity Act of 1972. EEOC, which is the
national counterpart. to state and local fair employment practice com-
missions, receives and investigates changes of employment discrim-
ination. Its purposes are to end discrimination based on race, -color,
religion, sex or national origin in matters regarding hiring, promoting,
firing, wages, testing, training, apprenticeship, and all other conditions _
of employment; and to promote voluntary action programs by ermn-.

ployers, unions and community organizations to put equal employ-- |

ment oppo_rtumty into actual operation.

(‘
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The Commnssnon,s operatlons are decentra,llzed to the five htlgatlon.
‘centers and to the eight regional offlces and their district offices. (See -
'Appendlx E:) The EEOC has five commissioners, one designated by the
President as chalrperSon and-one as vice-chairperson, There must‘ be at.
least two commissioners from each political party.

In addition to the litigation centers and regional offices, the Com- .
mission has desighated agencies known as 706 Agencies to assist in
handling.individual complaints. The designated 706 Agencies are:

Alaska Commission for Human Rights.

Colorado Civil Rights Commission

Connecticut Commission on Human Rights and Opportumtles '
Delaware Department of Labor :

District of Columbia Office of Human nghts

Hllinois Fair. Employment Practlces Commission

. Indiana ClVll Rights Commission Rights b

. Michigan Civil Rights Commission _

Minnesota Department of Human Rights i

New Hampshire Commission for Human Rights

New Jersey Division on Civil Rights, Department of Law and
Public Safety - \
12. Oregon Bureau of Labor : : \
. 13.. ‘Pennsylvania Hurman Relations Commission : :

14, South Dakota Human Relations Commnssnon

15. Utah Industrial Commission ,

16. West Virginia Human Rights Commission

_Hsom\wrsﬁsnf-wwrﬂ’

=

Addmons to this list are’ made by the Commission from tlme to time
‘and are published in the Federal Register.

EEOC is granted no power to require a discriminatory party Yo cease
engaging in prohibited activities. Lawsuits, however, may be brought
by private parties, by the Department of Justice or by the EEOC. -

e
How to File a Complaint

ffa person believes that he or she is a victim of discrimination by
an employer, labor organization, employment agency, or joint labor-
'management program for apprentlceshlp or tralmng, that person may
file a' complaint with the Commission. Instructions and complaint
. forms are available at the Equal Opportunity Commission, 1800 G-
Street N.W.; Washington, DC 20506; at local or state Fair Employment

8" N ) .. . B 60 . ‘



Practnces agencnes or at the regnonal EEOC ofhces (See -Appendix -
Dfor sample form) - I - '

Thefféllbwﬁng directions are taken from the official charge lfP,rmi

. -
4 N

U lt is.important to file your.charge as soon as possible after the
discrimination took place. To.be sure your-rights are protected,
“you should file no later than 90 days after the incident com-

+ = plained of. If you file later than that, the Commission may not
be able to help you. Yoo

.2 When the Commission receives the charge, a representatlve wnll
revnew the facts and contact you either by mai'r in person

) If your charge i is one which can be handled by the Cbmmnssnon, -~
-an investigator will gather all the facts in the situation from you -
and from the parties you have cl?rged w1th d§scrimination.

A copy of your charége/wxll be giten to the parties you have
charged with discrimination. This is required by law. .

It the Commlssn n does not fmd that the facts ‘support your
“charge, you will be notified that the charge has been dismissed."
" The partles y/ou have charged with the dlscnmmatlon will also'

/

- have'been discriminated against, it will attempt to concnhate and
reach an agreement satisfactory to you and the company (or
_/union, employment agency or apprenticeship committee).

/0 If it fails to reach'such an agreement within a specified period of
Y -.time, you have the right to take your complaint to court.

/ * If you live in a state which has an enforceable falr employment
practice law, and the means to enforce it, the Commission will
- defer your case to the State agency for a period of at least 60
days You will be notified if this is done. Unless the Commission
is notified to the contrary on the termination of State proceed-
-ings, or after 60 days have passed, whichever comes first, the
EEOC will assume you want the case handléd by EEOC and will
consider the charge to be filed with the Commission and begin
processing the case. About 85 percent of deferred cases return to
EEOC for processing after deferral. .

‘
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R § he Commission Mas determined. that it will d,efe'r. to th,{e'qull‘c’)Wiﬁ'gl'

jurisdictions: " S
Alaska - Kansas - - © .Ohio- |
California ,  Kentucky - : Oklahoma .
‘ Colorado - * - .. Maryland ' " Oregon:
: \ - Connecticut -Massachusetts " "Pennsylvania.
© .Delaware . " Michigan ‘ Puerto Rico .
- District of ** | ~-* . Minfiesota _ Rhode Island .
Columbia Missouri - Utah '
Hawaii ~ Nebraska Washington
Illinois Nevada o West Virginia“
Indiarta - New Jersey - Wisconsin -
lowa New Mexico - ‘Wyoming
o New York . L
On cases involving sex discrimination, the Cemmission defers to the -
- following: . ' ' '
Colorado Maryland Nevada
Connecticut ‘Massachusetts New York
District of ’ Michigan , . Utah
Columbia - " Missouri o Wisconsin
Hawaii Nebraska ~ Wyoming

- The Commission does not defer to Idaho, Maine, Montana and Ver-
mont. These states provide criminal $égtions for discrimination, but do’
not establish or authorize a state agency to administer the statute. 'Nor
does the Commission defer to Arizona, - Oklahoma and Tennessee.
These outlaw discrimination or declare Tt contrary to state policy, but
do not provide for effective énforcement.’ o

Because of an ambiguity in the law as it relates to public institutions,
it is not yet clear whether EEOC -or the Attorney General will file suit
in all situations which involve public institutions. Individual commis-
sioners may initiate complaints if they receive information which in-
dicates that the law has been violated. Inqcertain cases, where the Com-
mission feels that a pattern or practice of disgrimination exists rather

~than a single instance, the Justice Department will be advised and the
“Attorney General may then undertake action in the U.S. District.Court.

C. OFFICE OF FEDERAL CONTRACT COMPLIANCE ¢ *

~

The OFCC was created under authority of Executive Order 11246,
issued September 24, 1965. As a part of the Labor Department’s Wage |
and Labor Standards Administration, OFCC administers the govern-

meh}’s, program for ensuring equal -.employment opportunity among

s
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federal contractors an /or federally ass:sted construction pro)ects
HEW has been designated by OFCC as the Compliarice Agency ,re- 1
sponsible for enforcemen f the Executive Order fos.all contracts with - - -
umversities and colleges.‘ herefore, the mvestlgatlons are conducted .
by the omce for'Civil R.g!ﬁs pf HEW: - :

14
/
Who Can File a Complaint? B

Any, individual or group: can hle by describing the dlscnmmatlon
To fadilitate the exchange of mfon'natlon in the equal opportunity field. \
.and to reduce duplication of compliance activities, OFCC signed a mem-
orandum of understanding with EEOC so that compliance reviews are
coordinated between the two agencies and jnformation on contractors "
is exchanged. OFCC handles the broad company-wide compliance re-
views and EQOC handles complamts of discrimination filed by indi- i
viduals. Individual complaints éan be filed on the prescribed form or
by writing a letter to QFCC: .

Pattern complaints are those which reﬂect a practlce of discrimination
throughout the system whereby nqmbers of individuals, not necessarily
in the same job or area of specialization, are victims of discrimination, *
It may be something which has evolved and been perpetuated over a
number of years. There are no official forms for pattern complaints.
Complaints can be filed with the Secretary of Labor or the Secretary of
HEW in Washington, D.C. Regardless of where the complaint has been
filed, HEW does the investigations. Complamants do not need to know
_what contract (s) an mstltutlon has or 1$ negohatmg for in order to file,

\(.‘ i

'g\k : z‘ o /
U.S. DEPARTMENT OF LABOR—WAGE 'AND l;‘lOUR DIVISION i
-~ OF THE EMPLOYMENT STANDARDS ADMINISTRATION

The Division enforces the Fair Labor Standards Act including the
~ equal pay provisions. It is empowered to make routine, general investi-
‘gations of establishments to ensure comphance with the act, regard-
less of whether a specific complaint is received. Complaints are treated -
conftdentzally ‘The Administrator of the Division maly supervise payment
of back wages, and in certain circumstances, thej/ySecretary of Labor
may- brmg suit for back pay or the employee may' sue for back pay.
.~ There is no formal procedure for filing a complamt Complaints may
bé reported to the'riearest Wage and Hour Oftice’of ithe Employment
Standards Administration, U.S. Department of Labor by letter, telephone

or in person. There are offices in over 350 commumtles throughout the
(i

T\
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- U.>. epartment ot Labor

Wage and Hour Division |
It not listed, write: U.S. Department ot Labor, Employment Standar
Administration, Wage and Hour Division, Washington, DC 20210.

v

COORDINATION IN ADMINIGTRATION OF EQUAL EMPLO‘
MENT OPPORTUNITY LAWS

In the laws summarized, enforcement procedures and remedies diffe
Coordination of efforts among the agencies administering the laws h.
been developing —sometimes through provisions of the laws themselve
sumchmos by .ulmmlstr.ltlvc .l;,rcemcnt

For ex .nmplc N 4

EEOC and State Civil Rights Commissions

EEOC will defer to the State Civil Rights Commission for a pcrmd
60 days on any complaint of sex discrimipation to which both-Sta
Civil Rights Acts and Title VII ot the Federal Civil’ nghts Act of 19¢
are applicable. If the complaint is not thus resolved, EEOC will interver
and first attempt remedy through conciliation. If conciliation is n

reached, suit may be tiled.
: -

EEOC and Wage and Hour Division

f

Title VII requires its pmvmons to be harmonized with the Equal I
Act, which amended lhc ‘air Labor Standards Act. Accordingly, EEOQ
will apply the&elevant interpretations and opinions of the Wage ar
Hour ‘Administrator, U.S. Department ot Labor, to cqu-ll pay complain
tited under Title VII. .

LI 2

EEOC and the Justice Department

When EEOC tinds a pattern or practice ot discrimvination (rather th.
an individual complaint), it can advise the Justice Department and reque
thy Attorney General to take action in the U.S. District Court.

°
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EgOG and OFCC
On May 20, 1970, the EEOC and the OFCC announced an agreement

to rediice duplication of compliance activities in situations where both
“Title VII and Execytive Order 11375 apply. Essentially, OFCC and/or

the rindividual Compllance agencies handle broad, company-wnde‘
compliance reviews, and EEOC, the individual complaint investigations. .

In investigating such complaints, EEOC acts both on behalf of OFCC
and on.its own behalf. OFCC provides EEOC with reports-from compli-
ance agencies, and EEOC provides OFCC with regular listings of charges
under investigation, being conciliated, or settled. EEOC and OFCC,

with leaders of industry, have )olngl_\' sponsored a number of affirmative .

action conferences, . .

STATE AGENCIES

Every state has desiﬁnated_ agencies for dealing with discrimination
complaints. Because these agendies differ from state to state and because
the channels ot complaint 'procedure differ, no attempt will be made

to detine possible state agencies. However, Appendix C presents available .

information on lcgisld(ion in-each state. Individuals can contact state.
tegislators for more specific mformahon on the compliance agencies.
As mentioned previously, in any casts concerned with ‘employment
practices, before ‘investigation by a "federal agency (EEOC), a charge
must be deterred tor 60 days to a state fair employiment practice agency
where an entorceable “tair employment prictice law is in ettect. It,
theretore, Becomes the responsibility of cach educator to be cognizant
ot state laws and agencies as well’as tederal procedures. If one is unsure
ot responsibilities ot various agencies; a good starting point is the Otfice
of the Attorniey General of the state involved. In some instances the
State Attorney General's Otflu' may; have jurisdiction over certain dis-
criminatory gricvances; it not, thcv should be able to direct one to the
appropriate agencies, . . ‘

The State Department ot Public Instruction should also. Ve able to
provulv imtormation tnnummy state l(}!,l‘ lation, affecting educational
programs, - ’

The: chart below presents qﬂ(\ imple ot possible procedures .t thv
Jocal level tor dealing with civil rights gricvances. Local communities:
probably have similar agencies and procedures, and their help may be

solicited in the initial stages ot 2 complaint. ' -
S - B N
[4N]
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A complain i fed; . | t .
Clvic Center - , 3 -
. 4I0E Washington$t, . o | | |
. lowaCity, lwa 52240 - - v

‘ (Phom354'1300) ' ) | 1 |

, I \ ‘
 Investigation by the Humn Relations Coordinator |
-~ andthe City Rtowney's Office. The person who fied . ;o
! © the complaint, the person complained aboyt and , S |
others are interviewed. ~

At e and‘ recommendtions aré sub
mitted to the Commission. A finding is made:

2 Probable cause. | No probable cause. .
There s reason to pursue the case further and seek The person who filed the complaint was wrong, “ \
" Conkilition. - . or had inadequate evidence, No further
R - dctionistaken,
; . L \ T
 During conciliation, an attempt is made to obtain a O S
Settlement satistactory to both sides, If concilation e
ails, the Commu,sslpn may. . ! ' |
. : |
Close the case Diregt the City Attorney to fﬂeacnnunal charge in Dirsct the City Attorpey to lle ac}lon i
without taking ~~~ Magistrate's Court; | Johnson County Disrict Court S
further action. o '
I a person | s oind guity in this court, 3 fink ot Alemporarym;unctnon reqpmngthe accused ¥
$300 or sentence up to 30 days In il may resul, « " pérson to cease vuolatmg the ordinance may
' - b ssued, Upon fng cispostion, @ perso
Iound guilty could be required to pay damage;

T nthepersnwtofidtheconplant,
b , L ’] & ' . "!
, . o | | . H 1 | ' . ,1) ‘ \ /
L . | ly‘ 1 J ' ‘ ‘ v .
3 ' L . ‘ A ‘\ | ‘ ‘ ' ]\.
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. find sowheé reasonable
the purpose of the polity” (42, p. 646). ,

¢ ‘-

‘ - « - CHAPTERV " ¥

l .
Court Precedents E

Patricia L. Geqdelmaﬁn

AN

" . o ! ¢
The majority of athletics cases Brought to court thus far have been
filed on the basis of the Fourteenth Amendment’s equal protection .

clause. In’bringing charges of ‘a Fourteenth Amendment violation, one

'must ‘be able to apply one of two tests that the Supreme Court uses to
review actions that classify persons. A San Francisco Law Review article

(42) has spelled out the provisions of thege tests:

s

1. Compellmg State Interest Test.” This invokes strict scrutiny
~ ° .in review. Theé state must establish that the classifications are
necessary tof¥rther its valid purpose and that no lesser distinction -
could achieve the same result..The ‘strict standard of reyiew is
used when a classification concerns a “suspect’’ category or
when a law infringes on a nght guaranteed ‘fundamental” by
the Constitution. ‘ ~

1 N
R >

2. *"Rational Basis Test,” This is s tised in economic and commercnal N

. mattersand all other circumstances where means of classification
are "reasonably related” to the purposes of the policy. The pre-
sumption is made that the policy under question does not ‘violate

~"  the equal protectlon guarantee. (42, p. 655)

The article goes on ‘to say, “cases challengmg school policy are more
difficultto win if a vat/pnal basis standard is used, since courts generally
elationship between the dassmcatlon made and

Two factors complicating Fourteenth Amendment litigation are that
the Supreme Court: ‘ . :

.

l has not, clearly ruled sex to be a “suspect” ategory
. ttiled in San Antonio Independent School District vs, Rnﬂnquvz
411 U.S. 1 (1973), that cducaho.n is not considered a federally -

Y protectul right

In Reed vs, Reed, 404 U. S. 71 (1971) the Supreme Court suggested
the acceptance of a stricter standard but made its. ruling on the lesser

67 . ’
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. <
standard, thus avoiding the clear declaration of sex as a “suspect”
classification. In a later case, however, Frontiero vs. Richardson, 411 )
U.$. 677(1973), the court ruled invalid a military policy whereby males

. could automatically claim their wives as dependents but females had to

«©

prove that their husbands were financially dependent on them. Four
Justices held that sex is an inherently suspect classification and therefore
subject to strict scrutiny. Three other justices concufred'in the ruling,
but did not view it necessary to rule on the question of sex as a suspect
classification. Since the Frontiero case, however, the court has stepped
backwards and ruled on sex discrimination cases under a less strict
standard of review. ° . .
There is precedent at the state level for sex to be considered a suspect
.class. The California Supreme Court in 1971 made this statement in the.

- decision.of Sail'er Inn, Inc. vs. Kirby, 5 Cal. 8d 1, 485 P.2d 529, 95 Cal

Rptr 329 (1971): . )

Sex, like race and lineage, is an immutable trait, a status into which
the class members are locked by thesaccident of birth. What differ-
entiates sex from nonsuspect statuses ... is that the characteristic
trequently bears no relation to ability to perform or contribute to
. society ... . The result is that the whole clasg is relegated to am
inferior legal status without regard to the capabilities or character-
-~ istics of its individual members ... . Where the relation petweer
characteristic and evil to be prevented is so tenuous, co rts must
look closely at classifjcations based on that characteristjc )
dated social stere‘otyp&s result in invidious laws or pracl

. 120 . A A
p. 1205) WO

That discrimination in education is not to be .1llowe(‘l"r‘Was most
d?am.ltically illustrated in the historic case of Brown vs. Boaid of
Education of Topeka, 347 U.S. 483, 98 LEd 873. 74 S.Ct. 686°(1954). .
The class that was victimized in that instafice was the blacks. In striking
down the separate schools for separate races, the Court said:

In these days, it is doubtful that "any child may reasonibly be
expected to succeed in life if he is denied the opportunity of an educa-
tion. Such an opportunity. where the state has undertaken to'grovide
it. is a right which must be available to all on equal terms. |

Even though the Rodriquez case denied education as a rightﬁhc Court
granted that all should have equal opportunity within the school system,
and reatfirmed the mandate of Brown. = !

As discussed in Chapter 111, the courts have likewise not teund athletic
participation to be a right in and of itselt, but the court in Gilpin vs.
Kansas State High School Activity Association, Inc., 377 F. Supp. 1233
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(1974) made the distinction between right and privilege and opportunity
this way: ' ’ :

.
.

The question in this case is not whether the plaintiffs have an
absolute right to participate in interscholastic athletics, but whether
the plaintift can be denied the benefits of activities provided by.the
state for male students. The plaintiff has not alleged that she has
an absolute right to participate on any interscholastic team, including .
her high school’s cross country team, and the Court certainly would

not recognize such a right. She does, however, -maintain tth she

has a right not to be automatically disqualified from participting"
in interscholastic competition based solely upon her sex, rather than

upon her athletic ability. Since the importance of this interscholastic

competition as an integral part of the plaintiff's overall educational

experience is substantial, and since she is.admittedly being denied

the opportunity to reap the benefits afforded by such competition

solely upon the basis of her sex—a suspect classitication—it is

simply irrelevant whether such participation is characterized as

a right or as a privilege. (137, p. 1241)

f

As one studies the court cases it is important to note the level of the

. court decision. For instance, the Gilpin case just cited was a U.S. Dis-

trict Court decision, the lowest level ot the federal court system. De-
»cisions at this level have a much narrower range of impact on the future
court decisions than those of higher levels. A series of district court de-
cisions, however,.could constitute a pattern which would be more in-
fluential in establishing precedent. The next level is that of the circuit
courts of appeals. Decisions at this level would have direct application
to all district courts in the region, and hence are more signiticant in
determining precedents. The ultimate level ot appeal is” the United
States Supreme Court and decisions at this level become “the law of
the land.” .

No athletics case has reached the Supreme Court to date, but at least
two significant cases have been heard by the circuit cousts of appeals,
and there have been a numbey of decisions at the district court level.
Table I represents a sumimpary ot the major litigation involving sex dis-
crimination in athletics to date (1977). As one studies these decisions, a
pattern seems to emerge: : : -

L. In most cases the individual participant won her case it she filed
an individual suit and asked to participate in 2 non-contact sport.

2. Class actions were penerally unsuccesstul cases. '

3. Bids to participate in contact sports were generally unsuccesstul.

4. The chances of winniny the case were greater it no sports pro-
prams existed tor the girls. When ruling in tavor of the plaintitt,

o0 Y
]

N

-



O

ERIC

Aruitoxt provided by Eic:

’

the judges frequently mdncated that if a separate program were
available, the mixed competititon would probably not have been
granted.

5. The courts geneérally acknowledged that athletlcs are valuable ed-
ycationally and that both girls and boys should have equal op~
portunities for participation.

. All of the cases included involve high school girls. Litigation on the
college level in this area has been virtually nonexistent. In early 1973 a
group of women from Florida filed a lawsuit in the U.S. District Court
for the Southern District of Florida against the NEA, AAHPER,
NAGWS, AIAW, NAPECW, FAPECW, FCIAW, and the SAPECW.
The suit claimed a denial of equal opportunity since the AIAW had a
rule prohibiting scholarship recipients from competing in its tourna-
ments and the group tiling suit were scholarship players at Marymount
College in Florida. Representatives of all the defendants met and after
the hearing, their legal counsel advised modifying the scholarship state-
ment so as to avert the suit. This modification was made and no court
decision was therefore rendered.

The most significant athletics case decided under the Fourteenth

" Amendment is probably Brenden vs. Independent School District 742,

477 F. 2d 1292 (1973). This decision out of the Eighth Circuit and the
prior district court decision, Brenden vs. Independent School District
742, 342 F. Supp. 1224 (1972), have been cited more frequently than
any other cases of their kind. In Brenden, two exceptionally skilled
girls requested permission to play on the boys' teams for tennis, cross-

Lcountry, and cross-country skiing, since there were no such teams for

girls. The defendants argued before the district court that the rule pro-

- hibiting mixed competition was leld iR order . .. to achieve equit-

able competition among classes. ...” (130, p# 1233). Witnesses were
produced who testified that: e

: ‘
men are taller than women, stronger than women by reason of
greaier muscle mass; have larger hearts than women and a ‘deeper
breathing capacity, enabling them to utilize oxygen more ef-
" ticiently than women, run faster, based upon the construction of
the pelvic area, which, when women reach puberty, widens,
causing the femur to bend outward, rendering the temale incapable
ot-running as efficiently. (130, p. 1233)

The court did not dcny tlu validity ot any ot the physiological ar-
guments raised by the defense, but the court did not recognize this
presentation as having any direct bearing on the case since

70 .
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... these physiological differences ... have “little relevance .to
Tony St. Pierre and Peggy Brenden. Because of their level of
achievement in competitive sports, Tony and Peggy have over-
come these physiological disabilities. There has been no evidence
that either ... or any other girls, would be in any way damaged
from competition:in-boys’ interscholastic athletics, nor is there
any.credible evidénce that the boys could be damaged. (130, p. 1233)

The circuit atfirmed the lower court’decision. In its decision, the court
said: . : .

We recognize that because sex-based classifications may be based

on outdated stereotypes of the nature of males and females, courts

must be’ particularly sensitive to the possibility of invidious dis-
. crimination in evaluating them, and must be _particularly de-

manding in ascertaining whether the state has demonstrated a sub-
. stantial rational basis for the classification. (131, p. 1300)

In stating its decision, the circuit court further relied on a report of
an experiment conducted in New York in 1969-70 to study the effects

- of and reactions to. coed participation. Continuance of the practice was

favored by 80 percent of the principals, -directors, women’s physica¥
educators, coaches, and physicians, and by 90 percent of the boy téam
members, girl participants, parents, and codches. As a result of this
response, New York revised its regulations on coed competition in Sep-
tember 1973 to permit mixed competition in non-contact sports where
there is only one team. Further, the principal is given the option of
permitting a female of exceptional ability to play on the male team
even if there is a team fer females. However, in no instance are males
allowed on female teams (60). Whether this differentiation between the
sexes will be allowed to stand is a matter yet untested by the courts.
The other cirquit court decision was that- in Morris vs. Michigan
Board of Education, 427 F. 2d 1207 (1973).~Cynthia Morris originally
sought- an jnjunction from the district court in. attacking a state high
school athletic association policy prohibiting girls from participating in
athletics with boys. A ‘preliminary injunction was granted by the dis-
trict judge on April 27, 1972, enjoining _the athletic association’ from

- "preventing or obstructing in any way the individual plaintiff or any

other girls in the State of Michigan from participating fully in varsity
interscholastic athletics and athletic contests because of their sex” (42,
p. 1208). The scope of the case had been broadened to a class action
previous to the granting of the injunction. The significant factor about
the injunction is that it appeared to apply to both contact and non-
contact sports (the original desire of Morris wasto participate in tennis).
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Summary of Court Cases on Sex Discrimination in Athletics /

’

1

>

3.

« >

4

5.

o

a

8

O

ERIC

Aruitoxt provided by Eic:

Hollander vs.
Comnectiout
bterfcholastu
Conterenee n
No. 1149 27
Supenor Coart,

New Haven County

Conn

Crregorio vy
Bowrd ot

ot Asbury Park
No. A-1227-70
App bhv

Ap. 51971

Keed v Nebrasha
Act Asaoc 341 L
Supp? 258 (072

Hurrin ve o
Hugh schoo! s
Cuwval No
S0

Brenden v, ind
Sehool [t
Vit 1y
[BRYA

Supp

Bronden ¥y Ind
School Dhstrce
477 2d e

[BCIRY

Hlvgaone
i ool
Ao b1t
Supp e (0T

Db,

Huids vy wouth
Wil {‘"nmm
Schoed o

JRNE N s

.

Court

Superior Court
Nesy Haven

, County

Superior.,
Court. |
New ]:\'l‘.t'\‘

US. Distruct
Court
). Nebraska

LS. Dhtrct
C ourt
.. Hlinow,

oS, Dt
Court
D NMinnewota

U Court o
Appeals
dth Circunt

/
\

/
ES Ihstnet
Court

N D Hhinos D

(

Supreme ourt
ot Indiana

Date

M.lr(hr.’.‘), ’

971

Aprl 5,
1971

Apnl 12,
1972

x\pn{ 17.
1972

May |
iv7/2

Apnl 18
1973

Nov 5,

72

Nowv 2

12

Nature

High school girl wanted to
participate on boys’ cross-
country and track teams. None
tor girlss Individual st

; -

Fenale requested participation
on boys tennis team. No team
tor girls. o

~

Gl wanted to play on boys’ i
golt team. None provided tor
girls, Individual suit.

\
.

v
thigh school gl wanted to .
pauticipate on varsity (boys)
tennis team. None tor girls.
Individual suit.

Brenden wanted to be on boys’
tennis feany; St. Pierre bn the
cross-country skiing and distance
running teare. None provided
Lor garls. Individual sit.

Ind. School District made the
appeal

Girls wanted to be on boys’

swim team objected to restnie-
tions apphuable to < gy which
wore not .lpp'ln;d to boys™ wports
propfams. Class action

Catl wanted to play on boys
wolt team. Individual suit



Summary of Court Cases on Sex Discrimination in Athletics

- Ruling

Fd
Special Notes

In tavor of defendants

In favor of detendants

Prelim. injunction
granted to allow girl
to participate

{n favor of detendants

In tavor of the girls

Aftirmed the District
Court Decision '

. . s

In tavor ot detendants

In tavor ot wirl
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Cited position of General Assembly of Conn. to
"show solicitude for womeén” and safeguard
them. “where aspects of physical involvement
are concerned.” Said that to allow girls to compete
with boys would remove incentive tor boys
and nullify the challenge to win and the glory
of achievement,

‘Court used the psychological well-being of the
girl as rationale for exclusion. Appeal cburt did
not ‘tind this decision to be ynreasonable or
arburary.

“Her right is the right to be treated the same as
boys unless there is a rational basis for her being
treated ditterently” (p. 262 at 5). “lf the program
,is valuable tor boys, is it of no value for girls?”

Court said that theré is no “right” to participate in
interscholgstic competition. “Classifjcation by sex
is not inherently suspect.in this instance.” Bylaws
merely prohibiting mixed competition are not
arbitrary and capricious. Classification by gender
is "Evcrtcclly rational.”

Girls' outstanding ability was a real factor in the
decision. Implied favoring separate programs but
stated these girls were exceptional

-

|
Court rejected argumients that physiologically and
psychologically girls would be at a disadvantage in
mixed competition and declared, “their schools
have tailed to provide them with opportunities tor
interscholastic competition equal to those provided
tor males with similar athletic - qualifications.

Accordingly, they are entitled to relief” (p. 1302).

Girls' program did  exist —diftering  regulations
upheld on basis ot physiological and psychological

ditterences between males and females, Quoted -

testimony trom Brenden,

“Until girls’ programs Hblnp.l;.ll!lk' to those main
tained tor boys exist, the ditterence in athletic
ability alofte is not justitication tor the rule
denying  ‘mixed  participation  in non-contact
sports.” The tact that the records of one sex
are superior to the other is not sulticient cvi-
dence -~ tor - constitutional  purposes  an inves-
tgation ‘would have to tocus on the fases ot
any dittecéntial in M-F Pertormance.

T
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Summary of Court Cases orKSex Discrimination in Athletics
.
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Case Court Date Nature
9. Morns vs. Mich- U.S. Court ot January 25, Two girls wanted to play on
igan Board of Edu-  Appeals © 1973 boys’ tennis team. Individual
cation.*472 F. 2d 6th District suit. ..
1207 (1973) T )
’ * »
] v
10. Ritacco vs. Nor--  U.S. District Court August 3, Girls wanted to try out for the
R win School Dis- W.D. Pennsylvania 1973 " boys’ tennis team rather than
trict, 361 F. the girls' tennis team. Class
Supp. 930 (1973) action.
i 11. Gilpin vs. sas  U.S. District Court  May 22, Girl wanted to be on cross .
State High Schqol D, Kansas 1974 country team. Individual suit.
Act, Assoc. Ine ) .
377 F. Supp.
1233 (1974)

12. Commonwealth of Commonwealth March 19, Commonwealth filed suit against
Pennsylvania vs. Court of Pennsyl- 1975 athletic assoc. maintaining rule
Pennsylvania vdnia forbidding mixed competition
Interscholastic was unconstitutional under the
Athlatic Assoc.. State ERA.

Pa. Cmwlth, 334 . ’ S
A 2d 839
* 13. Darrin vs. Gould, ~ Supreme Court. September 25, Two Darrin girls wanted to play
State of Washing-  State of Wash- 1975 on the high school football team.
ton, No. 43276 ington Action challenging a state ath-
. letic association mle excluding
- girls. Class action.
~ 1Y

4. Carmes vs, U.5. District Court  May 10, Female.high school senior seek-
Tenn. Secondary E.D. Tennessee 1976 ing prelim. injunction against
School Athletic TSSA prohibiting enforcement
Assnr., ’ of a rule prohibiting mixed partic.
415 F. Supp. 569 in contact sports, of which base-
(1976} ball is o0 named and in which

. plaintiff seeks partic.
15. Cape vs. Tennessee U5, Distrct' Court Nov., 24, Female high school junior claimed
N See School Ath- E.D. Tenncssee L 197s that the application of six-player,
letic Assn., C . - half-court basketball rules which
5t 124 F. Supp. 732 allow only forwards to shoot is .
%) o (1978) . a deprivation of her right to
. . equal protection of the laws
guaranteed by the Fourteenth
Amendment. Also claimed right |
2 to reliet under Title IX.
° f
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Summary of Court Cases on Sex Dbcrimimuqﬁ in At‘hleth

Ruling Special Notes

Prelim. injunction Court of appeals changed the injunction to apply
granted. Subsequent to only to non-contact sports.

the injunction, the

Michigan legislature

passed a bill allowing

females to participate S
" in all non-contact sports : ‘
. 7’
Ruje did not invalidly “Sound reason dictates that ‘separate but equal’ in
and unfairly discrim- the realm of sports competition, unlike that of
inate. Girl had graduated racial discrimination, is justifiable and should be
and was o longera - allowed to stand ... " (p. 932)

member of the class.

Ruled in favor of girl Court implied ruling might have been’ otherwise
’ had a separate team existed for girls. As it was,

there was no opportunity for a talented girl

whereas all boys regardless of talent had the op-

- portunity. .
“
Rule declared uncon- The existence of certain chasqgteristics to a
stitutioml greater degree in one sex does not justify classi-

“fication by sex rather than by particular charac-
teristic.” (p. 843) .. . it is apparent that there can
be no valid reason Tor excepting these two sports
(football and wrestling) from our order in this
case.” (p. 843) )

Infavor of girls. Said Court said, “the overriding compelling state in-
the association rule dis,  terest as adopted by the people of this state in 1972
criminated on the basis  is that ‘equality of rights and responsibility under

of sex which was in the law shall not be denied or abridged on ac-
violation of the state's count of sex..” Court cited an agreement with the .
ERA rationale used,in the Pennsylvania case (a}mvc).
Prelim. injunction _ Court questioned reasoning for TSSAA rule in that
granted. the rule permits males highly prone to injury to

play ‘while preventing highly fit females from play-
ing. Court also questioned it baseball could reason-
ably be classified a contact sport. Stated that to deny
Carnes participation would result in an irretriey-
ableloss for her.

Rules declared to be in Rational basis test applied. Court stated,
violation ot the Equal “when a state chooses to deny a,significant educa-
Protection'Clause of the  tional experience to a class of its citizens solely
Fourteenth Amendinent becanse of sex, and no rational justitication tor

such ditterent treatment can be tound, the Con-

stitution requires that such-distinction be voided
“Court saith halt-court rules are based on underlying
assumption that “temale athletes are weaker, Jesy
capable, and mare  awkward”  generalizations
which are “archaic and overbroad.”. Rules are
under-inclusive in that weak males, are not pro.-
vn{lcd for. For most situations Title 1X is not in-
terpreted as granting a ‘private right of action, It
so. plaintiff tiest required to exhaust administra-
tive remedies available under Title l}.
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Shortly after the entry of the preliminary injungtion, Act No. 138

of the Public Acts of 1972 was adopted by the Michigan Ieglslature
providing that:

Female pupils shall be permitted to participate in all noncontact
interscholastic athletic activities, including but not limited to
archery, badminton, bowling, fencing, golf, gymnastics, riflery,
shuffleboard, skiing, swimming, diving, table tennis; track and
field and tennis. Even if the institution does have a girls' team
‘in any noncontact interscholastic ‘athletic activity, the female shall
be permitted to compete for a pesition on the boys’ team. Nothing
in this section shall-be construed to prevent or interfere with the
selection of competing teams solely on the basis of athletic ability.
M.C.L.A.-340.379 (2), Pub. Act. No. 138 (Mich. May 22, 1972).

Since the act was not to go into effect until the spring of 1973, the
circuit court affirmed the injunction granted by the district court, but
the circuit court also -stated that' the district court had gone beyond
the relief requested in extending-the injunction to include contact as
well as pon-contact spotts. The circuit court consequently remanded
the preliminary injunction to the district court for ‘modification to
apply only to noncontact sports.

This case represents a sécond instance in which provision has been
made for a girl to participate on a boys’ team even when a separate
girls’ team is present, but the same privilege has not been extended to
boys. ‘ .

There are at least two cases which have directly ruled in support of
the separate-but-equal concept for athletic teams for the two sexes:
Bucha vs. Iltinois Hiéh School Association, 351 F. Supp. 69 (1972)
and Ritacco vs. Norwin School District, 361 F. Supp. 930.(1973). The
Bucha case not only involved \parate teams but teams which were "
separate and different. A class action suit was filed by female high
school students challenging limitations that the high school association
had placed on their programs but had not placed on the boys’ pro-
grams. These limitations included a prohibition on organized cheering,
a c¢ne dollar limitation on value of awards, and a prohibition on over-
night trips in conjunction with girls’ contests. .

The court ummarized the legal question as being one of . .. whether

. differc.. in treatment has some rational rcl.ltmnthp to a vdlid
state objective” (134, p. 75), and subsequently ruled that the challenged
classitication was rational. The court noted that which was questioned
was “a matter of degree and professional judgment.” Separate pro-~
grams were supported by the court, backtd by references to better
times by men in the Olympics, better times by two boys trom. an 1I-

N
>
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linois school who went to the state swimming mee, ‘ancf tf1e testrmony
on physnologlcal differences made. i in the Brenden case The court said:

All of ‘these facts lend substantial credence to the~ fears expressed

by women coaches and athletes in deferidant’s affidavits that un-

restricted athletic competition between th sexeSa ‘would copsis-
tently lead to male domination of lnterscholaZtic sports and actually
result in a decrease in female partlclpandn in such evgnts (134,

75 V,f. "
p. ) %

The court went on to say that the existence of a separélte program for
girls coupled with :the physical and psychological diffetences noted in
'testlmony supported the rationality of the Assocnanon to conduct a dif-
ferent.) program for girls. .
In the Ritacco_case, which was/also 2 class action sult challenging
~an athleti¢ association rule requiring. separate gnjs and bgys' teams,
the court ‘declared, that no class action existed sifce the girl had grad-
uated h‘om high gchod] prlorLXto the hearmg anggf ‘,as~no longer a mem-
"ber of the class” she sought j represent, Imml'g ,?&n the question of
separate or mlxed teams the Dlstrlct Court of Pedy

‘N, lvania said:

Superhcmlly, tbe maintenance of sepaﬂ:ate ‘splaMs teams suggests
possibility of a denial «wof equal projtectlon of t¥e. laws, but sound
-reason -dictates ‘that ‘separate but equal”, in’ the realm of sports
'competition, ‘unlike that gff racial dlSCr{mlnatlon is justifiable and
should be allowe&i to sta yd where thére is-a rational basis for the
rule | .. ; Indeed ™ clear that. whereJthe opportunities for
engaging in sports activities are equal -as i5 true here, the rule re-
quiring separate teams based on sex fosters greater participation
in sports. (148, p. 932) = e

‘As was done in the Bucha case, the court referred to the physio-
logical and psychological differences cited by the defendants in Br‘énden;
It is interesting that neither the district.nor the circuit court in Brenden
found these differences pertinent-to the decision, but that two other dis-
trict courts tound them to be substantial. One must remember, how-
ever, that in Brenden there was no sepdvate program available for girls
as was the case in both Buchu and, Ritacco, and in addition: the two

girls in question were of recognized superior ablhty Had they not been
- s0 skilled, the decision might well have been the reverse. :

An Gilpin (137), a Kansas high school girl brought suit claiming that
she had been denied equal protection by an athletic association rule
that prevented her participation jn cross- mur\try solely on the basis of
her sex. The school board of her district had adopted a policy permit-
ting mixed competition in‘certain non-tontact sports,” inchiding cross-
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_country. Prior to the tirst meet, however, Ms. Gilpin was informed
that a rule of the stat¢ association would prohibit pef participation. -
A temporary restraining order was-granted by the di%ict court and a’
*hearing subsequently held. . s oo
In the bcaring. the court noted that the suit.was filed on behalf of a
stngle individual and was limited to the particular factual situation
involved..Inits decision to allow Ms. Gilpin to participate, the court’
" said: ' T 4 . : .
v . ‘ s
Despite the fact that all males are permitted to partigipate on the’
team, no matter how untalented, Tammie has nevéftheless been
deprived of an equal opportunity tu participate, solely on the basis
ot:her sex. (137, p. 1241)
The'Association contends that the objective of its rule prohibiting
mixed competition is to achieve equitable competition among
. classes.. ... that the purpose for the rule is to ensure maximum in-
- terschelastic development and benefit to all students of the state, *
(137, p. 1242) . ' e

N Ll

" The court did agree that separation of.the sexes could bear a relation
to the advancement of maximum participation, but noted that separate
programs simply were not available in this instance. Thus once again’
we have a court reinforcement for the maintenance of separate programs,

Rqed'vs_ The Nebraska School dctivities Association, 341 F. Supp.
258 (1972) was a district court decision which granted-a’ prelimiary

}injunctm that subsequently ::l]owcd a high school girl to play on the
boys’ golf team (which was contrary to the state rule prohibiting mixed.
competition). No team existed for the girls and no. mention was made
by the court of the desirability of maintaining separate teams. The

s

, <ourt said, ' . . ;

The issug is not wvhet‘hc‘r [')ebbiell{cg‘d'fms a “right"'v to play golf; ‘
the issue is whether she can be' treated differently from b®ys in an

| activity provided by the state. Her right is_not the right to play
A golt. Her right is the right to be treated the same as boys unless
» .+ thereisa rational basis for her being treated ditferently, o
%« If the prograrn is valuable for boys, is it of no value for girls? {147,
p. 262) . : >

The case ot Haus *vs. South Bend"C(.)mr'mm_i(y,5cjrob1_ (for‘pora(i(m,
289 N,E. 2d 495, settled by the Supreme C"ourt.v'of Lndia\ﬂ#ﬂl‘)ﬁ,, is
similar to those’ previously discussed in that. the %plaintitf.is a high
school girl denied an opportunity to péf}icipa-;e‘ on'l'he sch‘z‘)c’i_ golf team

' b’écat_nsc"of an athletjc association rule prohibitfhg mixed sex com-
petition. The case was on appeal from the state cirluit cgugt\WheFe”tHe.

. : . S )
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allowed oh Kpys' teams, the reverse would also have to be permitted,

.

>|n|uncuon was dcmed At the trial, considerable cviden(.e was thtro-

duced to support the -phys:ologual differences between the séxes and

. hence justify the separation of the sexes. The Supre ¢ Court pointed

out,"however, that “ ... a- ‘rule or law which appears to be non-dis-
crlmmatory on its face may nevertheless be struck down as a dénial of ‘
equal protection if 1t is unreagonably dlscrlm‘matory in its operation”
(138, p. 499). That there were no teams for girls constituted a discrim-

" inatory prattlce in operation, «.aid the court.

The court opinion in Haas is parttcularly interesting because of the
arguments pr&ented by the defense and subsequently answered by the
court. The argutrients are those that have been commonly adva’nced by
school and athletic directors reslstant to the implications of Title 1X.
The first argument was that of the necessity of protecting the girls. The
detense reasoned that boys were superior physically and if girls.-were

and the result would likely be elimination of parttc:patlon for girls
altogether. The court answered as follows: ‘ :

It is .unneces;;ary to sound the fire alarm until the fire has started

. We are here only concerned with its application .. .+ At the

present ‘time few, it any, programs are in operation whlch need

such protection. Until girls' programs comparable to those estab-

* lished for boys exist, the rule cannot be justified on these grounds

'(138 p. 500)

) .
Second, the defense argued that the costs of administering expanded

- programs for girls would increase; In particular they referred to costs
for locker toom supervision. The court answered that since a licensed
‘teacher must be a coach who is capable of supervising students of both

Se‘ts, the sex of the coach. shauld not be a factor The court further
stated:

The appellees have not attempted to estimate the amount of ad-
ditional expense which would be incurred due to the supervision
of girls’ dressing rooms. However, this increased expense, which
would not appear to be substantial when one considers the cost of
administering ‘the entire system of interscholastic athletics in hlgh
schools throughout the state, cannot be considered a justifiable -
reason for denying §pproximately one-half of the high school stu-
dents in lndlana@tg

) u)mpetltlon

"@oppo'tumty to parttCIpate in interscholastic

,
L D

This Court igof the opmlon~that at this time no reasons have been
presented, nor do any exist, which justify denying female high

school students the opportunity to qualify for participation with »

s



O

ERIC

Aruitoxt provided by Eic:

'

'

male high school students in interscholastic athletic contests which

do not involve/physical contact between the participants."(l?»ﬂ&, p. 500) .
Additionally the court questioned the evidence presented by the de-

fense claiming male superiority:

No trial court investigation into the relative athletic abilities of

i men and.women could be complete metely upop a demonstration

that male track and field champions hawve historically bettered their

female counterparts in the record books. Such evidence cannot

support a conclusion that the male sex is athletically superior. An

objective_observer could not determine which of two armies is

superior merely by examining the strongest and bravest soldier in

,~ each. For constitutional purposes, such an ‘investigation would

necessarily focus on the causes of any differential in the relative
performances of male and female athletes. (138, p. 503)-.

‘The entire question of separate-but-equal has yet to be resolved. On
the one hand, ERA supporters clarﬁor_for‘the naming of sex as a sus-

_‘pect classification which would negate any sepéi‘ate-but-e‘qual dis-
tinctions. On the other hand; the final'drz_aft “of the Title IX Regulations

allows for separate-but-equal programs in athletics. (Title IX does not
allow for separate-but-equal treatment of the sexes in any other edu-
cational area except sex education.) . ,

The issue thdt ultimately must be resolved by the cougmight be

summarized: Are there differences-between the sexes whickia stify dis-
parate treatment of males and females by the state? Whether the courts
will choose to treat females as a class and allow separation of the sexes
or whether the courts will chodse to treat each person according to
individual abilities regardless of gender’remains to be seen. There are
those who argue for the former, claiming that only by separateness
will women have an equal opportunity to participate in athfetics and
physical education, and there are those who argue for the lqtter, claim-

ing that separation serves to <confine women of exceptional ability to ~

lower levels of competition and performance. L.

Still under question is a definition of contact sports. Various courts
have offered yarious listings, but no consistency or agréement has been
reached. In Title IX the Regulations list boxing, wrestling, rugby, ice
hockey. football, and basketball and further provide for the inclusion
of “other sports the purpose of major activity of which involves bodily
contact” (86.41 [bW¥. Baseball has be&p subject to.the most question,
with state and district courts offering fopinions™on both sides of the is-

sue. Much of this controversy has revolved around ‘the Little- League_ :

question, hich eventually was resolved by a change in-federal charter

' to allow female participation. .

-, 80 - . ) .
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Soccer is one sport Whl(.h has not yet been delineated; but it seems
pﬁ;bable that it will be jncluded as a contact sport. There is at least

ong-school, however, 'which has a coed soccer team, Cornell College.in

Mt. Vernon, lowa (110). Four'women made the 30-player squad, and
the cbach, Jim D;vns feels that they hate made a posmve contribution
to the team. He was reported as saymg

. Soccer is one of the few contact sports where power and size aren’t
all important. It's agility, the ability to think clearly and to under-
stand the dynamics of the game that count most in soccer. That's
why women have a chance to LXC(.’] at it.

The decnsnon of the Commonwealth Court.of Pennsylvania in Com-
‘monwealth of Pennsylvania-vs. Pennsylvania Interscholastic, Athletic
Agsociation, Pa Cmwlth:, 334 A. 2d 839, opened contact sports as"
well as noncontact sports to all, regardless of sex. The case, brought
under the state ERA, has far-reaching implicatigms. The ruling was
‘made wijth the following rationale: -

. evén where separate teams are offered for boys and girls in the
same sport, the most talented girls still may be denied the right to
play at that level of competition which théir ability might other-
wise permit.them. Fot a girl in that position, who has been rele-
gated ‘to the “girls’ team,” solely because of her sex, equahty

" under the law" has beeiydenied. (135, p. 842) " .. ‘

’ - The notion that girls as a whole are weaker and thus more injury-

prone, if they compete with boys, especnally in contact sports,
cannot justify|the By-Law in light of-the ERA. Nor can we con-
sider the argu\nent that boys are generally more skilled. The ex-
istence of certalin charaecteristics to a greater degree in one sex does
»; not justify classification by sex rather than by the particular char-
acteristic. Wiegand v. Wiegand, 226 Pa. Super. Ct. 278, '310A.2d426

(1973). If any lindividual, girl is too weak, injury-prone, or un- N

w-  skilled, she may, of course, be excluded from competition on that

pasis but she cannot be excluded solely because of her sex withodt .

regard to her relevant qualifications.

Although the Commonwealth in its complaint 'seeks no relief from
discrimination against female athletes who may wish to participate

in football andf/restling, it is apparent that there can be no wvalid
reason for excepting those two sports from our order in this case.

(135, p. 843) |

" A second case settled on the basis of a state equal rights amendment

is Darrin vs. Gould. No. 43276, State of Washington Supreme Court,
September 25, 1975.: The case speaks directly to contact sports and in
. fact was brou%ht by two sisters desiring to play football on the high

- B
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'school team. The girls lost their case at the trial ¢ourt level but on ap-
peal to the supreme court in the state the trial court decision was re-

‘ versed. The suit was brought as a class action. , e .
. Under protest was a rule by the Washington Interscholast)é' Athletic

Association (WIAA) which prohibited girls from participa ng in inter-
scholastic football. The girls had been allowed to practice; and the high
‘school coach testified that the girls had “been able to hold their own_
with the boys ... and would be allowed 4o play irfinterscholastic con-
tests were if not for the WIAA regulation” (136, p. 2): The court ruled
that the sex classification by the WIAA was unconstitutional (state
constitution article 31, the ERA). - .

The WIAA- argued that the challenged regulation was justifiable
because ‘ ' "

. the majority of girls are unable to compete with.boys in cogtact
)\foo?ball, and the potential .risk of injury is great. Furthermore, ,
allowing girls to compete in contact spbrts with boys will result
- in boys competing on girls’ teams resulting in distruption to the

girls' athletic programs. (136, p. 18) ’ :

In answering the arguments raised by the WIAA, the court stated,

. “there is no finding that what'may be true for the majority of girls is - -

“true in the case of the Darrin girls or girls like them” (136, pp. 18-19).

The court also pointed out that the breasts could be adequately pro-

tected and that there was not a substantial risk of injury to the pro-

creative orgahs of girls. In addition, the court rejected the ratiohale of
the sex-based regulation by saying: . ‘o '

\

Boys and girls run theé risk of physical injury in contact football
games. The risk of injury to ‘the average boy’ is not used as a reason

- for denying boys the opportunity to play .....Moreover, the fact
that some boys cannot mfeet the team requirements is not used ‘as a

- basis of disqualifying those boys that do not meet such require-
ments, Instead, WIAA expressly ‘permitted small, slightly built
young boys, prone to injury, to play football without proper
_training;,tg,pr_e'ycnt‘mjury. (136, p..19) ., .
The urt labeled the argument that present girls’ pfograms would be
disrupted by eliminating sex Segregate(ﬁteams as “conjectural in charac-
ter to .what might happen,” citing an ra"bsencc‘ of ahy, such evidence.
The court went on to add, “moreover, evidence supporting a public pol-,
icy contrary to that contained in constitutional andstatutory mandate
cannot be allowed to override such a mandate” (136, p. 20). The man-
date of the ERA, in the opinion of the court, left no place for qualifi-
cations or classifications according to sex. '

) r
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It is not unlikely that the federal courts might also make similar de- *
cisions in recognition of individual abilities and no longer bar females
as a class from participating in contact sports or an’y activ4ity In the
summjgr of 1975 a nine-Year-old ‘girl won the right in federal district’
“Godrt in Michigan to compete in an AAU boxing tournament (69).
The AAU had prohibited girls from participating in contact sports. The:
court conSldercd the AAU to be dctmg under the color of state law
since it used public bu”dmgb for its tournaments.

In October 1975 a district judge in Santa Fe, New Mexico ryled that
the state board of education had to allow Sally Gutierrez tq play on
the Quemado High School fgotball team. The decision overruled the
board's regulation prohibiting girls from competing in contact sports
with boys (112).

Jo Ann Carnes was granted a preliminary m]unctlon by the U.S. Dis- . .

*"trict Court, E.D. Tennessee, on May 10, 1976, which allowed her to °

{

Participate on the high school boys' baseball team. The Tennessee
Secondary School Athletic Association had a rule Prohlbmng mlxtd
cOmpehtmn in collision sports for two reasons:

. 1. Toprotect females from exposure to an unreasonable risk of harm
2. To protect female sports programs from male intrusjon. (153,

p. 571) * . g ‘ 4 o

- ;Y. . o
The gourt questioned the first justification for the rule because:

the rule may permit. males WSO are highly prone to injury to play
- baseball . .. while, at the siame time, it may prevent females,

" . whose physical fitness would mmake a risk of physical harm un-

likely, from participating . . (153, p. 571)
The second justification was also questioned.since the schoo] had no \
baseball team for girls. The plaintiff could only play on the Single team
“or not at al]: Thus, the rule operates as a complete bar to opportumty

~ to compete solely on thé basis of sex.

* The coutt further questioned the classification of baseball 35 a con-
tact sport, noting that rules prohibit body checking,, thatbaserunners
are generally tagged with a ‘glgve, and that when played Pr0perly col-
lisions at the plate are infrequent, .

Still another indication of 2 movement toward total equality is
represented by a Sacramento, California, City Council decision to re-
fuse to finance the 1976 Powder Puff Derby. The Cross-Country air-
plane race for wom%n was denjed assistante because’it discrimingtes-
against men. The vice mayor of the city was quoted as saying;

v
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“* I'm not knocking the organization or the air race, but if an or-
ganization came in and asked us for money forwn air race only for
men, youd know wdmen's groups w0}lld protest. If an organiza-
tion came in and asked for money to promote an air race only for
Caucasians, you'd know the minority groups would oppose it. (95)

®°* While a valid argument can be made :hat sepatate-but-equal programs
best ensure maximum participation for. women, opponents ,of this

stand argue that it is PhiIOSppﬁc‘al]y' inconsistent to’ treat women as a

" separate class in athletics due to their physical abilities, yet treat

women and men as a single class in matters of -employment where’

physical abilities may be a factor. It should glso be noted, however,

that the physical requirements of very few oW regularly call for the

exertion of maximum effort to the same extent that participationin
) athletics does. There have been instances where the courts have disal-
lowed ‘physical criteria which have advers affected women's op-
portunities in employment if those physical ¢riteria c9lﬂd not be shown
to be essential to the job.” ™ ~ L -

In the case of New York Division of Human Rights. vs, Department
of Parks and Recreation, 38 App. Div. 2d 25, 326 N.Y.S. 2d 640 (1st
Dep't 1971), the minimum height and weight requirements for life-
.guards were successfully challenged. The court ordered that the de

fendant . .. test and train applicants to ascertain whether or not they
meet the requisite skill and efficiency for being a lifeguard, consistent
~ with due concern for public safety ... " and “ ... offer employment

to successful applicants withont regard to sex.” (143, p. 644). , '

The minfmum physical requirements, for umpires were similarly over-

" turned in the New York State Division of Human Rights vs, New York- -
. Pennsylvania Baseball Leagye, 36 Bpp. Div. 2d 364, 320 N.Y.S. 2d 788
* (4th Dep't. 1971).7affd., 29 N.Y.S. 2d 91 279 N.E. 2d 856, 329 N.YS,
2d 99 (1972). ' - g ‘ ‘ )
 Margot Polivy, legal counsel for AIAW, addressed the AJAW Work-
shop for Administration of Womens' Athletic Programs on Legal Opin-

- ions and Mandates at Boone, North Carolina on August 5, 1975, (93). -
After discussing the litigation to date she identified the following factors

as having potential significance in future court decisionx

1.. The fact that there are now economic and educational advantages
- which are offered to men, -but have. been denied women. The
court has recognized this in matfers of race but not sex thus far.
2. The fact that where exclusionary rules exist, they have peen, pro-
}\ mulgated by predominantly male'administrators, - .. .
3. The fact that expert testimony can be made regarding the po-
tential of women and the impatt of being deprived of basic skills

i
..
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“and athletics. Additionally, the fact that there is a high relation- -
ship of success in sports to such non-sex factors as desire, concen*
tration; etc. ) o : :

Polivy further addressed the issue of a difference in student desire
- versus administrative philosophy, specifically in reference to the ques-
tion: what happens wher' students want identical programs but the
women administrators do not? It was Polivy’s opinion that in the fu-
ture there would be a much heavier input of student interest and opin-
ion into programs. - ~ .
The educational and economic benefits resulting from athletics pro-

-vided a strong base for the 1976 case of Cape v. Tennessee Secondary
School Athletic "Association (152). Virginia Cape brought the suit
charging a violation of equal protection pecause girls were forced to
play six player, half-court basketball in \ermessee while males played
the five player full court game. Cape charged that her chances to're-
‘ceive an athletic scholarship were severely limited because she was being
~ denied the full benefits of playing basketball because as a guard

she is never able to set up plays and participatq in the strategy of

the game ... and denied the physical development that, results

from playing the full court game. (152, p. 735) :

The executive secret?r}”bf the TSSAA testified for the continuation .
of the girls’ rules because they: *

..1. Were more interesting to the fans . .-
2. Were necessary to prevent girls from straining themselves
3. Allowed more participation ' :
4. Aidedthe clumsy girls who couldn’t play full court. (152, p.737)

The court did not rule these reasons unconstitutional in and of them-"
selves{ but ruled that the application of the above solely on the basis of
sex was without rational relationship and hence unconstitutional. The
objections of the court to the TSS/};A arguments were as follows:

The Court is of the opinion that the objectives of sustaining crowd ’
interest and support (game-receipts) are insufficient justifications
to support a sex-based clas"sificatibn'resulting'in disparate edu-
- cational opportunities. We note that. administrative convenience
* ... has been rejected several times as a‘basis for'sex discrimination
*..... Itis unlikely that a predicted drop in crowd support would
- suffice for support of a sex-based classification,

Because there are surely some boys who could benefit .frém the split
courts, less strehuous game played by the girls, the classification
 fails to include all the weak and incapable athletes. Similarly, there
are female athletes, .including the plaintiff, who are willing and

* M -
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~able to play the full-court game. Therefore, the classification in-
cludes those not in need. of protection.

The split cou.r.t rules Ho allow a team to play six players, ins;ead' “

v

~

- of the usual five ... but ... a full-court game often requires much
substitution and. . . . . may result in more participation for a greater
number of players .... Regardless ... the Court finds that clas-

sification on the basis of sex is not & rational means. of accomplish-
Ing the objéctives of greater participation., ‘

-*. the sex-based classjfigtion‘ is both over and under‘inclusive in .
relation to -the objective of allowing awkward and clumsy ath-
letes to play. UnYoubtedly, there are many awkward and clumsy -
male athletes who could benefit from playing under the split-court

- rules. Alsp, there are many graceful and agile female athletes who

< 8ain nothing from rules intended to benefit the awkward .and
clumsy. (152, p.:741-not presented in order found in text) .

The court said in summary:

The Court recognizes that athletics ‘has come to be generally
- recognized as a fundamental ingredient of the educational process.’
Athletics'is no longer strictly an ‘extra-curricylar’ activity but has
, become an integral ingredient in a well rounded curriculum. Thus,
" any injury suffered by the plaintiff can be spoken of in terms of a )
deprivation of an equal educatiorial opportunity solely by reason .
- of her sex. N '
) Furthermore, the proof shows that plaintiff is deprived of the °
- greater health benefits enjoyed by Ynale players under the full-cougt
* rules. And’ finally,- the proof est3tiadies that the plaintiff,* due to
the shooting prohibition applied to’guef¥ls, has a lesser opportun- )
ity to gain a college scholarship thanishe would if she could play
under the full-court rules. (152, p. 743>744) : .

In addition to being filed under the Fourteenth Amendment, this case
was also filed as violation of Title IX."Fhe findings of the Court were
based entirely on the Equal Protection Clause of the Fourteenth ‘Amend-
ment. In relation to Title'IX the Court said: ’

- .- for most situations, Title IX is not to be interpreted as a grant
of a private right of action, Secondly, even if a private right of
action could be said to exist under Title IX. it would appear that
a plaintiff ‘would be. required to exhaust the administrative rem-
- edies made available under the Act before bringing an action. in—" "
federal court. (152, p.738): o '
Whether there is in fact a private right to sue under Title IX is yet to
be fully determined, but complainants should be advised of the present
requirements to exhaust present administrative remedies before pur-
suing court action. . - |
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-Many questions

¢ // . . .

The cases charted and dlSCUbb(_d reflect a remarkable progress Erom'
one of the first cases to be litigated, Hollander vs. Commecticut Inter--
scholastic Conference.: Inc., No. 114927 (139). In that deClSlon the court’
refused to allow a female to participate on the boy& Cross- country team

s

‘because offle Tollowing ratlonale ' ~

- The present generation of our male population has'not become so
decadent that boys will experience a thrill in- defeatmg girls in run-
ning contests. . .. with boys vying with'.girls in cross-country and
indoor track, the challenge to win, and the glory of achievement,
.. at least for many boys, would lose incerttive and becomg nullified.

~ Athletic compefition builds charactl in-our boys. We #g‘not need
that kind oFcharactér in our gg‘]s the womeén of tomorrow.

How far we have come smce that 1971 decnsmn! Before us remalf\'

'

. ~—a
¢ the definition of contact sport
e the physical capacities.ofwomen ' ) .
¢ the degree of equality in s‘eparatevbuf’equal
* the operational equality of open programs for all

Those are questions for which currently we have no clear and con-
sistent answers. The American Medical Assogatlon issued an opinion
in 1974 on female athletics (43) ‘which denounced mixed sex partici-
Pation in contact sports while approvmg single sex participation.in
contact. sports. Yet we already have court opmlons _approving the re-

~ verse in the Pennsylvania and Darrin cases. We have court ppinions

Supportlng separate-but-equal in athletics and court* opinions denounc-

"1ng 1t

The future is indeed in the courts. We are only beginning. Twenty
years ‘'since the historic Brown decision (see page 00), we still struggle
with the probleins of desegregation. Title IX Regulations have been in
effect since 1975, and we have yet to see the first court decision under
Title IX. Year one of the federd] ERA is yet to come. 4hile we can
‘point to two athletics cases under state ERAs which on the face have
far-reaching effects, no court has: yet ruled upon the questicllla€ whether
comparable sex-separate programs ‘(if in effect) would co the
ERA. In both the Pennsylvania and Darrin cases females e de-
Prived sex; comparable programs were not present. In Darrin, the
judge specifically said that a state associationrule could not be used to
deny girls the right to participate, and “this is all the more so when the
school provides no corresponding girls” tootball team ...~ Thus the
door séems to remain open for separate teams.
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Another point to keep in mind is that the suits brought thus far have

-involved girls of exceptional athletic abilities Where any physical ‘dif-

‘férences that might be repregentative of a sex as a whole have been virtu-

.-ally absent. No court has made a substantial case for ar against the ex-.

-'is,lenge of phySiCa],diffCrem between the sexes, except to say that. in-
n

dividuals who are outstandihg shbuld not be confined to averages of
the group as a whole. Again, as a general rule, highly organized and
developed programs have not been in existence. In addition, it is im-
portant to note that to date no major class action suit has been settled
on the level of the federal courts. .. _

What the state ERAs and federgl ERA will méan ultimately is still

“speculation, but. more and more expressing concerns about the

dangers of possible broad, sweeping generalizations and interpreta-
tions. In the*Darrin case, Judge.Hamiltovrote a concurring {opinion

_indicating these same kinds of concerns:

With some qualms | concur in the result reached by the majority. |
do so, however, exclusively upon the basis that the result is dictated -
by the broad and mandatory language of . .. Washington’s ERA.
Whether the people in enacting the ERA fully contemplated and ap-
preciated the result here reached, coupled with its prospective var-

iations, may be questionable. Nevertheless, in sweeping language

they embedded the principle of the ERA in our constitution, and
it is peyond the authority of this court to modify the people’s will.-

So be it. (p. 22) ‘

The. problems of sex discrimination, like those of racial discrim-
ination, will be'solved slowly, for the force of the court is confronting
the power of a long—eslablished social system. As part of the social
system, however, we have the ability to contribute to the solution of
such problems. Whether we accept- the responsibility to enact the
philosophy of equality or wait for a court to dictate enactment of phil-
osophy is a choice vka" haye. We can make a significant difference if
we choose to do so,-and the difference can be made today rather than
several tofnorrows hence. We ‘cfn decide for ourselves or have the
court decide for us. Ipwafiy case it seems likely that the concept of
equality will prevail at@ that actiens of discrimination will disappear.
It is indeed merely a matter of time. It should be’ remembered, how-

_ever, that our students have a limited amount of time, and to deny

them an educational opportunity may affect them for a lifetime.
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CHAPTER VI
Sex Role Stereotypmg

- : Patricia L. Geadelmann

One- of the most prevalent forms of discrimination and oppression-
lies in the sex role stereotyping that exists in the print and broadcast
media and in our everyday social interactions and attitudes. The stereo-
typing may be in the form of a very subtle influence, but the factor is

“'very real td significant in shaplng both thought and behavior. Laws

have been passed to censor the overts quantifiable forms of discrimina-
.tlon evesenced in differential salary schedules and job opportunities,
but no comparable legal tools exist to combat the molding influences of

- sex role stereotyping. This chapter will explore some of the problems of

stereotyping by print’ and broadcast niedia and some legal recourses
available to individuals to combat it.

’

PRINT MEDIA - )_ ' I

3

Print media which serve a dlrect function in'the educational process
_include textbooks and -curricular materials, guldance materials, tests
(yocational, interest,"intélligencerand achievement), newspapers and.
AZlagazmes The problems wrth stereoty_pmg or sexist materlal are easily

" illustrated. - N

"The most thorough study of content and role portrayal in elementary
readers has been done by Women on Words and Images (30), a group
of New Jersey women whose work resmlted in the publlcatlon Dick and
Jane as Victims. Thelr/study lnvolved 134 readers from 14 different
publishers containing 2,760 . stories. ln their- analysis, .boy-centered-
stories outnumbered girl- centered stories by a<ratio of five to “two.
Women were portrayed in’ 26 different occupations in comparison to
,147 for the men. The study showed that in the, text illustrations, boys
were ‘almost without' exception taller, participated in athletics while
girls watched, and agted independently while id not.

In conteft analys:s it was found that girl llowed to compete
only half as mich as boys, but that the rly always won. In
one instance a girl won a swimming race:a a boy, but he then ‘
went on to beat her §ive times: If a girl did win, it was by accident

. or fluke because ‘a boy taught her originally. Boys were in the posi-

- tions o er, and to get praise a girl had to play better than a boy.
In one ance a girl got on a baseball team, only to be.ridiculed by
the other. team wnth jests at the teams assumed inferiority since they

-
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had a girl as pitcher. Real friends are shown to be those of ‘the same
sex. Girls were shown practicing the domestic role continuously, while
the boys were out playing\The authors of this study called for an open
portrayal of boys and girls’in all the roles to remove the official ap-
proval the.stories now appear to give to conventional stereotypes.

.+ "It has frequently been said that schools reflect th¢ status of society.

Levy and Stacey (85) cited a study by Janice Pottker comparing the
actual sex ‘ratio of occupations reported by the U.S. Department of
Labor with the ratio believed to exist by the readers. The findings

- showed that the readers were more sexist than the society they were

' _supposed to reflect.

P

[

aq. i , .

Levy and Stgge}; (85) also examineg “Alpha One,” a phonetics pro-
gram used:in Long Island and New York City school districts for the
kindergarten and first grade levels. Each ietter in the alphabet was
assigned‘a gender. All 21 consonants were males, The five vowels were
represented by females, each of whom had something wrong with her,

At the high-school level, women have been essentially omitted from
history and literature as noted by Trecker (119). Trecker points to the .
fact that occasional references are made to the position of women in

various cultures and time periods. Positiohs of men are not singled-out,

- however. The assumption seems to be that the male role is history

itself and pervades through all. To write about men in history is the
norm.-To note women in history has been the exception.

Still another source of stereotype perpetuatedby the-schools is found
in the educational testing system. Saario et al. (111) and Tittle (118)
studied content and i\hterpretati’on models for a number of standardized
tests. Content bias was indicated by the frequency-of male and female
noun and pronoun use. Women were p’grtr'ayed almost exclusively as
homemakers. Young girls did female chores while. young boys played
or took on leadership roles. Some items seemed to imply thag the ma-
jority of the professions were closed to women. ‘ s

Fredriksson (66) reported on the establishment of the Nordic Cultural
Commission with repreéehtatives}« from Denmark, Finland, Norway

- v e . ¥
and Sweden to study sex roles in education and sex role research. Their
report was a clear mandate for_chang‘g', and a new. curriculum adopted
in 1970-1971 reflected that mandate. : ’

- schools should work for equality between the sexes—in the
family, on the labour market; and within the community as a
whole. This should be done through equal treatment of boys arid
‘girls in the work at school and by counteracting traditional at-

titudes to‘sex roles and stimulating-pupils to discussand question
- ’ «" » ) °
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/._.,-g\--“'t'lg—d‘ifferencl.' which exist between men and women in many fields
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in respect of tnfluence, jobs and wages. (66, p. 70)

- , . ' o
* * *
v . / ‘

c{ work-on the assumption.that men and women will -

Schools sho ,
have the sar e rold in the future, that preparation for the role of
parenthood [i égt{ally importarit for boys and girls; and that girls
have reasox/{' to be ds interested in vocation as boys~(66, p..71)

-~ 7 T - ; Ry
Newspapers /and magazines further perpetuate the 'stereotypes. Job

advertisements which specify a preferred sex without establishing that
sex_is indeed a bona fide occupational qualification have been found

_illegal by the Equrts;. nonetheless such ads continue to appear in many

-

newspapers. The sports pages add to the.problem more so perhaps by

sins_of omission than commission. Even a cursory glance will clearly’

/

»

LY

i

show men'’s sports programs receivi the overwhelming: majority of 4%

* the column inches. A further probler with sports coverage comes from

1

o

a differential focus in column content, illustrated by frequent fefetences o

to the appearance, social life and family commitments of female ath-

letes, as contrasted with a concentration on-the-skil): offma’le athletes.
In addition, traditional ivomen's pages continte t8 reinforce. the
homemaker role as being El:?nales"primary responsibility. E\;en though

alternativé roles may be Writténfaﬁ\@}, the Very presence of such-atticles

~on_the women’s page results in a’ more narrow readership. A’ further
*- problem involves references to women . in_terms of their. husband’s
.name rather than their own, as well as an indication of the maf'ital

status of females but not of males. - o .
Many hoped that when the final Regulations for the interpretation of

changes to eradicaté the ‘above illustrated problems. Those rules how-

Caspar, Weinberger issued this Statement in explanation: 4

AN - . . O L :
The new section explicitly .states the Department’s position ‘that
Title IX does not reach the :use of textbooks and curricular. ma-
terials on the basis of their portrayal of individuals in a stereotypic
manner or og the basis_that they otherwise project discrimination
against persons orm-account of their sex! As stated-in the preamble
fo the proposed regulation, the Department recognizes that sex
/stereotyping in textbooks and curricular materials>is a serious
matter. However, the imposition of restrictions in. this area would
inevitably limit communication and would thrust the Départment
into the role of.Federal censor. = , * o ’

s

<

7.

= Title IX wert;fﬁ'?elea'sed, théy\jwouldiﬁave a clear handle for use in forcing L

‘ever, failed to directly cover sex role stereotyping and HEW Secretary . .

S
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Accordingly, the Department has construed Title IX as not reach-.

ing textbooks and curricular materials on the ground that to follow
another interpretation might place the Department in a position of

limiting free expression in violation of the First Amendment. (48,".

p. 24135) -

(b) A recipient which uses testing or other materials for appraising
of counseling students shall nbt"' use. different material
students on the basis of, their sex or use materials which

. or require different treatment of students on such basis unless
such different materials cover the same occupations.and in-
terest areas and the use of such different materials is shown to
be essential to eliminate sex bias. ‘

The comment period allowed by HEW to individuals and groups for
reactions and suggestions to the proposed rules prompted considerable
response in the area of sex stereotyping., The ACLU took this stand:

The proposed: regulations are silent on the obligations of recipients
~ to eliminate sex bias from educational, recruiting, testing, coun-
seling, and other programs. While we' agree that the use of any
- particular textbook or educational material should not be banned,
we recommend that HEW exercise a leadership role in encouraging
recipients to review their educational materials ... for sex bias,
promulgate guidelines on the indicia of sex bias in such educational
materials, encourage the nse of materials which present a balanced
view of the historical, cultural, literary, Scientific, political and
sociological contributions of women, and discourage course syllabi

which present an unrebutted stereotypical view of either sex. HEW

should provide to recipients the technical expertise to revise sexist
instructional materials, to engage“in periodic review of skills train-

ing materials for sex bias and to educate administrators, teachers

and counselors as to what copstitutes sex bias in educational ma-

terials. (34, pp. 2-3) . o

The statement submitted by the lowa Commission on the Status of
Women had this to say about textbooks 2nd curricalum:

- While we are sympathetic with the concern about infringement of
freedom of speech, we feel that ¢he regulations should speak to the
pfoblem of sex bias in textbooks. We believe that many depart-

ments within the educational institution have existing mechanisms . -

to review curriculum and textbooks and that procedures should be

developed to handle specific complaints about sex bias in textbooks _

and curriculum. (81) B -

92
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_ Sect'ilon 86.36 of the final regulations does speak to the use of coun-
seling and appraisal materials as follows: -
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Despite these suggestions, HEW did not develop specific criteria for
use in evaluation and selection of textbooks.- This is a matter where
individuals will have to attempt to exert influence at the local or state

“level. States such as North Carolina and Minnesota have adopted board
policies to regylate against the use of sex biased materials. .

First Amendment considerations have already been alluded to, and
certainly the freedom of speech and freedom of the press doctrines
are paramount concerns in America today. In fact, there are no govern-
ment or.state regulatlons for controls of the prmt media. Historically,
thése:freedoms have been carefully protected. The FCC was established
to control equal access to the air waves, a commodity considered to be
of limited availability. The printing press, however, has been considered

. accessible to all. In reality today, though, newspapers have become
much more limited than the airwaves. The number of newspapers has
diminished considerably, and many of- those surviving-aré under a
virtual monopoly ownership. There is a single pub ishing monopoly in
96 percent of the cities with daily newspapers (68, p. 167). Consequently,

. people more and more are raising questions about the controlling influ-
ences held by these large publishers on the public.

The text of the Supreme Court ruling on.right of reply prmted in the

~June 26, 1974, Des ‘Moines Register (117) reaterated the. coneept of free-
dom &f the press very well. The issue under quéstion in this case involved
a request by a political candidate for right to reply 'to .newspaper criti-
cism of his record. The candidate argued that the “government has an
obligation to ensure that a wide variety of vnews reaches the public.”
The Supreme Court ruled in favor of the press; statmg .. we reaffirm

. unequivocally the protection afforded to. edltor)alsludgmeht and to the

* free expression of views on these and other issues, however controver-
sial ... no goverhment agency—-local state or federal—can tell 3

“newspaper in advance what it can print and what it cannot.”

The only exception by the courts has been to prohibit dlscnmmatlon

" in job-advertising by disallowing any specification of race or sex. That

")udgment was passed down in the 1973 Supreme Court case, Pittsburgh
Press Co. vs. Pittsburgh Commzsszon ‘on Humian Relationg Justlce’

: Powell dehvered the court opinion, . stating: : -.

‘Discrimination in employment is not only commecial activity, it
~is illegal commercial activity under the ordinance. We have no
2 doubt that a newspaper constitutionally could ‘be forbidden to
. publish a want-ad proposing 4 sale of narcotics or solicjting pros-
titutes. (6, p. 701) . ..

Justices Burger, Douglas, Stewart and’ Blackmun all dissented in that

decision, expressing First Amendment concerns. Justice Qou}las said:



‘:v‘ , . . “ . o : - - ‘
;,f,:[{"«. " The First Amendment ,does nat¥ require the press to reflect any

. 3,‘;’ ..+ » ideological creed ‘or political creed reflecting the dominant phi-
i e hy','.w? ether transient or fixed. (6, p..707) - E -
w ‘;f' "S'«te/'v(;a;%ﬂark oo Lo—- ' .

Yo ‘ ‘And.if Government can dictgtq‘ the lay-out of a newspaper’s classi-
B ) fied advertising pages today, what is there to,prevent it from
i "o < dictating the layout .of news pages tomofrow? ... For I believe

- ’ ;f\e cgnstitutional’guarantee of a free press is more than precatory.

I beligve it is aCTar_¢bmmand that Government must never lay
- « ity heavy editogial- hand' 6n ‘any newspapet in _the country. (6, *
oA 709) A P . | ' - :
| of the abGve serve to indicate the'sanctity of freedom of the pxess-.
‘the clear precedents that have been set for the preservation of that
ctity. Certairily any. contemplated litigation con¢erned with sex-
otyping would need to give consideration to the First A\mendmen‘\t
ates. I , ‘ N .
_ With.due respect to First Amendment considerations, there may still
B caurses available to individuals under the Foutteenth Amendment.
A Hgstings Liw Journal article, "Teaching Woman Her Place: The Role
lic Edufatiqn,ih the Development, of Sex Roles,” has offered
ossilfle lines of argument ba:scd on the following premise:’

N ) = 5 . 4 A
" SdHools igpose ‘upon girls'a restricti"g set, of sexual stereotypes
/h t dis e their aspirations-and limit their sense of aufonomy >
and\self-image. This'inhibits employment potentiality and. violates
Stheir\tight to realize "their .individual potential as human beings.

L] -

Y an

(116, p. 1191) . - . , ,
The Fo(xrteenth Amendment*applied to this pr'e;misé brings .farth the
: follo‘wing charges: . p\.». e . . .

1. “denial of equal protection of the law, resulting in violation ¢f the
- fundamental rights ofeducation and employment -

2, violation of she due process right to essentigh individual libérties.

ntagd school is seen as a primary. Jocializing agent and the

site «of the perpbtuation "of stereotypes as iorg cated by the previously™
cited studies of furricular materials. That soialization is indeed a rec-

* ognized function of the school was stated in the opinion handed down

Zin Serrano. vs. Priest,5 Cal 3d 588%609:10, 487 P. 2d 1241, 96 Cal ™

Rptr. 601, 615 (1971): ¢
. ' .
Education is unmatched in the ektent to yhich it molds the person-
. | ) e .
ality of the youth of society, ... 'Plﬁkllg education actually attempts
94 - . - .
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to'shape a child's personal development in/a manner chosen not by .
the child or his parents, but by the State. (116, p. 1196) e
~ With that official function, th?", One ,é\ight question the nature of .
official approval given to sex-biased rqaterials. The article cites the
case of Board of Education vs. Barnetté 319 U.S. 624 (1943) for €stab- ~ °
lishing the principle that actions of schog] officials fall within constitu-
tional protection: ' S

The Fourteenth Amendment, as now applied to the States, protects . -
the citizen against. the State itself and all its creatures—~Boards
. of Education not excepted. (116, p. 1202)

Although it was -previously noted that the Supreme Court in the -
San Antonio case failed to recognize edycation as a fundamentalright, -
- this does not preclude state constitutions from making such an estab-
- lishment. A case in point is Robinson vs_ Cahill, 62’ N.J. 473, 303A. 2d
273 (1973). The court ruled that under the New Jersey Constitution
education is a fundamental interest, stating: : .

Once the opportunity to attend public school has been extended to
a student, he or she stiould be protected against invidious disparities
in the quality and extent of educational opportunity found within
‘that school: (116, p. 1206) S . .
As the area of employment is explo‘red, substantial Fourteenth Amend-*
ment case law can be found to support women against discriminatory
practices. The Hastings article claims that it should be the court’s con-
+cern-to look deeper into matters of discrimination to determine why
women are limited in their occupationa] chpices, maintaining that it is
the educational process which is the Under]ying problem (116, p. 1207).
The Hastings article cites Hobson vs. Hanson, 269 F. Supp. 401 (D.
D.C. 1967), aff'd. sub, nom, Smuck vs. Hobson, 408 F. 2d 175 (K.C.
Cir. 1969, where the court ruled againg; a school's tracking system.
Tracking assignments were correlated with race due to a cultural bias
in the tésts given, Even though the tracking prepared students to fill
traditional roles (blue-collar). g\reﬂectio" of the status quo, the court
ruled against it. . o o v
. The line of argument suggest]egi by. the Hastings article that “the
precess of sex role socialization violatés a3-woman's basic human right
of individuality and self-fulfillment” is by;lt on,_/_én analogy to Broywn
vs.'Board of Education, 347 U)S. 483, 494 (1954). The article maintains
that “separation of children solely by sex ‘generates a feeling of infer-
.. fority as to their status in the community that may affect their hearts -
‘and minds in a way unlikely to ever be yndone.’”" A call is made for
the courts to examine the indoctrination process (116, p. 1215). - -




N . S e W Coh
p . . . A A

A line o*“cases is cited fo. support the thesls'that the scﬂool s prbper :
B role is not one of indoctrination. These mclude ' Covn

b 1. Meyer vs. Nebraska, 262 U S -390 (1923)—-found that it 'was
Lot unconstitutional to prohibit. the teht;ﬁmg of foreign language below
) the eighth grade. : ,
Pierce' vs. Socxety of Sisters, 268 ‘u.s. 510 535 (1925)—which
" said in park “the fundamental theory, of liberty upon which all
. / govemments in this Union repose excludes any general power of

- the State to standardize its children.”
3y West Virginia State Board of Educatlori vs. Bamette 319 p S 624
(1943)——where Justice*Jackson said, “. .. no officigl, high or petty,

v an prescrlbe what shall be orthodox in polltlcs natlonahsm ..or
%her matters of opinion ...."" o
4..€pperson vs. Arkansas, 393 U.S. 97 (1969)—which struck down
a law prohibiting the teachmg of Darwinism in the’school. ]ustlce
Black’s opinion implied that it was unconstitutional for a state
law to espouse only one theoty as true. Might not a parallel be

R " drawn here to sex stereotyping? (116, p. 1218)

) N ‘
© An alternative to the U.S. Constitutional challenge is the enactment
of specific state statutes directed toward the prohibition of adoption
and use of sexist curricular materials. Such a statute is on‘the books in
California: California Stat 1972, Ch. 929 Sec. 2 at 1843 (West Cal.
Leg. Serv 1973) enactment as Cal. Educ. Code Sec 9240:

When adopting instructional materials.for use in the schools, gov-
erning boards shall include only instructional materials which
accurately portray the cultural and racial diversity of our society,
including: a) The contribution of both men and women in all types
of roles, mcludmg professional, vocational and executive roles

<

The statute further proscribes the adoption of any text which contams
“any matter reflecting adversely upon persons because of their race,
* . color, creed, national origin, ancestry, sex, or occupation” (166, p. 122 )
Cahfomla law provides that criteria for textbook evaluation be
veloped (Sec. 9404) and that representatives of ethnic and mmonty'
groups be a part of the task force to advise the Curriculum Materials
" Gommission (Sec. 9405). Women should fit intq this category. The
-statute 'also 'allows for the possibility of developing new material _
should no. satxsfactory material be available from other sources (Sec.
9481). This would be an outlet' for the development of non-sexist
materials (116, p. 1223). Unfortunately there has not ‘been much evi-
dence of actlve practlce of the provnsmns of this statute. Should the en-
o . . ~,, LT
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force“rnent be supported by the clout of threatened cutoff of funds sUch

.measures could become extremely effective. ‘

Eveh though newspapers are well protected by the First Amendment
there seem to be some unanswered questions which could lead to liti-
gation.' The 1971 Albany Law Review discussed freedom of the press
on college campuses and made the followmg statetnents

The‘extenmon of freedom of the press on campus due to regent
_court decisions based ‘on. first amendment rights of students must

. be constantly tempered with the remlnder that, unless the publi- Qf‘ ‘

cation can find independent financing, ‘such freedoms may only b,
academic. The power of administrators to ‘withhold furids has been
> challenged in court only in Antonelfi, 308 F. Supp. 1329, 1336 (D.
. Mass 1970), and the ruling is vague on this point, If it were specif-
ically challenged, it would probably be upheld on the ground that
administrators may allocate their. funds as they deem necessary.
(67, p. 181) ©

«

‘It indeed that reasomng is' sound one mrght argue that with suf--

frcnent pressure, women on campus could force changes in newspaper
pohcy to provide for equal, and objective coverage of women's activities

on campus. If, for instance, a school newspaper continued to neglect to

cover women's sports, could ot the withholding of funds be forced by
application of pressure to thé administration? .
"There is currently a case before the ‘State Department of - Human

Rights 1n Mirinesota regarding the use of Ms. and women’s first names
_in the Rochester newspaper. The Rochester Human Rrghts Commission

‘ruled that a [newspaper’s practice of identifying 'married women by the
husband’s. name was 1llegat sex discrimination-in violation of the Min- -

nesota Human Rnghts Act. The suit is being brought by NOW and the

‘BPW (Busrness and Professional Women), and expectatlons are that

-

_ the matter. ‘mll have to be res¢lved by the courts. The groups do not

" consider thisa Flrst Amendment question since they are'not interferirig

with the newspaper’s fight to print pews (32, p. 3, August 1, 1974)..

A similar’ concern was expressed by 75 women who went to the New
York Times to.discuss the editorial treatment of women in the news,
specifically in-terms of the use of Ms. The editors did not consider Ms.
wrdely accepted among their public and. refused. to change, further stat-
ing that readers could:not be permitted to set the style and-tone of the

"paper (32, p. 1, April 1, 1974).

The Women's Rights Project of the ACLU advocates encouragement
and informal pressure rather than direct sanctions” due 'to free speech,

. implications. Some mformal pressures have resulted in changes by: text- -

book. pubhshers Scott Foresman and McGraw Hrll have 1ssued gulde-
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lines for improving the image of women and eliminating sex” bias in

materla]s (27, 19). !
" In Minnesota,-a State Sex Bias Task Force Report 1\ecommended 4that
the State Department of Educatlon : , ;

- will be guided not to purchas any materials whith have not

Send letters to publishers sa?S\g all Mirnesota schogl ~districts

eliminated sex role stereotyping. “_- 1.
" * Enclose a copy of {he evaluation criteria to be used. -

Request publishers to submit information on the distribution of l

female/male pictures, stories, and pronouns when sending mate-
rials to schools for review or purchase (327 p. 3, August 1, 1974)'

In North Carolina, the Ad Hoc Committee for the Improvement 'of
the North Carolina Textbooks Process recommended ‘that the state
adopt a portion of a Flonda law forbidding schools from using- mate—
rials that show race or sex bias (73) o . V7

|
\

BROADCAST MEDIA ' : = » L R

» LS

As mentloned previdusly, the broadcast media are subject, to -

government control through the Federal Communications Commission,
“which grants licenses to stations provided they operate “in the pubhc
interest, convenience, and necessity” (26, p. 149). It is the Fairness Doc-
trine of the FCC which states that a station must present both sides of
a controversial issue and that important public issues must be covered \
This has been applied inthe past.to civil rights, pollution and tobacco

but not directly to women'd issues, although such an application ap-' “
. pears to be within the realm of the doctrine The ACLU (26) has urged

" that women demand to be. treated more fairly and in broader roles, .

o+ citing the amount of unknown harm_that may have already been done

. must be surveyed

“psychologically to chlldren who' have seen_only the one-dnmensnonal
* role modelsiportrayed by the media.

. *Under the doctrine of community ascertamment co’himumty needs
ps. within the community have three rights in
“this area: recognition, consultation and responsive programming (115,
: p. 22). The significance &f a group may not rest solely on size, but on

" lack of mfluence in the community as well (115; p. 24).

FCC dec1510ns of City of Camden, 18 FCC 2d 412, 16 P&F Radio
Reg. 20 555 (1969) and Santa Fe Television, Inc., 18:FCC 2d 741, 16
P&F Radio’ Reg/Z—D 934 (1969) both assumed women to be a separate
- group entitled to broadcaster recogmhon.(lls p. 25). In the Camden -
case, Comm:ssxoner Nicholas Johnson pomted out that contact wlth

N
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- only one woman did not constitite a representative sample (22, p. 627)
Several monitoring studies have been done by various groups to il-
lustrate the distorted and disproportionate roles ‘assigned to women in

.

medja programming. The most thorough study of television program-

ming as it reflects the role,of women was done by the National . City
Area Chapter & NOW (89). The station WRC-TV in Washington,
D.C. was monitored for a composite week -with extensive evaluation
done of commercials, soap operas, children’s programmmg, entertain-

- ment shows, public affairs, sports programming, qifiz shows, dramatic
programs and vanety' shows. In every instance men dominated in
major roles, tlme on the screen, status positions, occupatlon and ex-
pertise. Traditional stereotypeg were rigidly reinforced.

More such momtgrmg reports need to be done and filed with the re-
spective local stations, broadcast networks, the FCC and the preds. ~
Sports would certainly be a key area for analysis. Although the legal
processes for acjual petitio(xg to deny a license renewal can be compli-

cated,

time-corfsuming and expensive, the channels for change are

clearly outlined, and it is in the public interest to follpw these to com-

. pletion. Frequently statlons have settled agreements out of court rather -
than counter the petmon in court.

.

- The ACLU reﬁommends the following steps for raising the issue of -
violation of the Fairness Doctrine:

1.

2.

o

o

Write the broadcasting station protesting a particularly offensnve
and one-sided view of some feminist issue.

ldentify the program, explain that the fairness standard has t)een
violated. - .

. State the issue as you see it—why you believe it is controversial
and of public import

Request that the othfr view be presented. ‘ .

If the station takes no action, hle a formal, legal complamt with
the FCC. - .

Send a copy of all cprrespondence to the FCC with a separate let-

. ter of complaint. Cite name of station, date, and time of broadcast,

If the FCC remains unresponsive, review the fairness issue in a
legal proceeding to deny the station its license renewal. (26, p. 154) -

ing_cases, and progress towa/d change is through the monthly report, . 4

An excellent means of _k;e;?ng current with actions, [protests,” pend-

Media Report to Womep (32). The July 1, 1974 issue. reported on a
victory by Colorado women'after complaints were filed with the FCC .
to deny license renewal for KWGN—TV. An agreement reached with ~
‘the station resulted in a withdrawal of the petition to deny. Section 9

of that agreement identifies some’of the key issues:

-
‘
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KWGN-—TV agrees to refer to females over the age of 18 as “women”’
instead of “giis and-to-identify women reported in the news

initially by their professional~rather than by their marital status,

unless such women indicate a préference to the ,contrary. The -

station additionally agrees to frequently record KWGN—TV pro-
duced public service announcements with female voices. In this
connection, the station will encourage community groups to utilize
women in announcing and on-camega appearances on public ser-.
vice announcements . ... Also, KWGNA-TV agrees to telecast at,
least 150 public service announcements involving the Natignal
Organization for Women or “other such ¢ommunity groups./

KWGN-TV pledges to promptly inform advertisers and advér- .

tising agencies about .any criticisms receivéd concerning offensive
or stereotyped ‘roles performed by women or minorities in such
tommercial messages. (32, p. 7, July 1, 1974) . O

.o N

Houston WOmeﬁ..tealqﬁEd‘a similar agreement with KPRC—~TV (32,
11, August 1, 1974). . T

£y

A victory for the black minority may well have increased possibjl- -

FCC has tentatively, decided not to renew the license of the Alabama

ities of influence fqr changes by the media toward women as well. The
educational televi;n system for failure to broadcast shows for black

. audiences. If upheld, the action will répresent. the*first time the FCC

has:denied a litehse renewal on the basis of such complaints (61). : .
Title IX-does apply to public broadcasters since they serve as edyca-
tional stations, -and it is conceivable that federal aid could be dis-

. continued should sex bias be found. Studies of the famed “Sesame ‘
Street” for children reflect, similar stereotyping as found-elsewhere.

Whitney (124) monitored 10 programs and found that the. program’s

characters_ include seven live males to two live females, and 10 male
Muppets with given names to some unnamed female Muppets who ap-
‘pear only occasionally. Big Bird is asexual, but a poll .of more than 40/

children reported it as a male. The overall ratio of male to femalg pos-

“ .

" trayals ranged from5to 1to11to 1. .

A master’s thesis by Rita Dohrmann (56) looked at childre ’s'vtél,-
evision programming as a sex-socialization agent. Among her findings
was, “The male sex is' the most visible gender symbol on children's

. television with its 78 percent share of all characters compared to its
- real life 49 percent share of the population.”.She also found that ' ...

the cultural values of active mastery were uniformly given to males

and those of passive dependency to females .... The child male was .

almost always significantly more masterful than the adult fgm e.”
4 ' . : ¢ .R L ‘
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SOCIAL AC’I’IONS AND ATI‘lTUDES e

Certainly' the message transmitted by the print and broadcast medla
ificant impact' on their readers ‘and viewers, but the actual
mbdel regresented by the teacher or coach is of even greater slgmflcance
m influencing the student. - .

"The. problems of stereotypmg in elementary school physlcal edu-
cation and sports programs have been pointed out by Ulrich (121) and"
Larson (83). Activity dlfferentlatlon which provides football for boys
"and folk dance for girls has been labeled unjustifiable. The argument
claiming glr]S lack of interest in- aggressive activities' can hardly be
defended when girls ‘have nat had the opportumty to learn to enjoy

___such activities. #Ulrich partitularly criticized the reinforcements that
teachers give to traditional sex role expectatlons by such comments as,"* * -

“but Steve, some girls can hit baseballs as well as boys,” and - Tet's
have three strong boys to move this equnpment”‘(lZl p. 113).

" Common practices in physical educatlon classes which remforce
traditional sex role and stereotypmg are evrdenced in such practices as:

* ® hgving separate lines and separate teams for glrls and boys ‘
® alte the rules for girls - .
] plazhl'% gamgs .with ereotyplca'f/ male and female characters )

“Old Mdther Witch,” 'Mr Fox” ' : '

] g sexist terml’ncﬂogy, e.g. man-to—man detense rather than
‘player to player” N

. -That (children have definite attltudes toward the apprdprlateness of

' actwltles for boys and for girls and toward the performance level of.

hoys and girls was clearly shown in a study by Geadelmann (17). She
interviewed 322 children in grades kindergarten through six and found .
‘stereotyping across all grade levels. The majority of the total associated

- a football, golf clubs and a basketball with a boy and roller skates and

a,jump’ rope with a’girl. They felt that a boy would excel in tennis,
swimming, throwing, running and )umpmg, and named the. glrl as ex-
celling only in.doing a cartwheel. R

The comiments made by teachers and coaches whlch reﬂect an opin-
ion or value judgment of one sex or the other can have a profound ef-

feéct 'on the studéhts’ attitudes, and it behooves those in leadership:

‘positions to exercise particular caution’ against such’ prejudiced”or bi-
ased statéments To the contrary, coaches and teachers. should find -
ways to offer opportunities, alternatives and options to- all students re-
gardless ‘of their sex, and. to rhake" such things available in a manner

R whlch denotes accreptablllty ‘ - .
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SUMMARY' '

r

- ~~ That sex role stereotypmg and differential treatment of persons based
%, solely on sex is practiced and, perpetuatpd by both print and broadcast _
"media has been illustrated and documented. Several alternatives for -
action have been discussed: litigation based on the Fourteenth Amend-.
‘ment of the U.S. Constitution; litigation based on Title IX; enactment
of state statutes prohibiting such practices;” influence on publishers,
‘school boards and textbook. committees exerted in an informal manner
rather than through formal legal action; litigation based on FCC policies;
and informal.influencé on broadcasters to become more responsnﬂ
. No alternative represents a magic solution. No singular action
' be ajpanacea for all the problems in this sensitive atea. Gain3_have
been made, however slight, through each of the alternatives identified,
~ and the probability is that a .combination of these altematlves will be
required to instigate further change
s Interms of litigation, the concept of mdoctrmatlon of a particular
Tt 'theme into youhgsters through required education and publically pur-
" chased curricular materials would.seem to pose a legitimate challenge
to pxjsting practicés. A major court decision in this area, would :
p:r{;agly influence the most rapid changes by school districts and ¥
blishing companies as well.' However, even if legal mandate were -
achieved to prohibit the-use of sexist materials in public schools,; it
2 would be meaningless unless sufficient enforcement procedures Wwere
actlvated - :
" At the same tlme, preservation’ of freedom of the press should be of
paramount concern. Rlvers and Schramm describe the dilemma very
well:

N - The chief danger in trying to combine freedom and responsnblhty

7% " is that the mass media may lose snght of their basic responsibility,
which is to remain free . ... The mass media are pr.essured by
governmental and soqjal forces which view responsible performance’
from special,.and so:ktlmes selfish, perspectives. Depending upon.
where one stands . ..

) is possible to argue that almost any action
is responsible of irresponsible. (25, p. 53)

<
Another concern which is perhaps somewhat less openly spoken butv o
perhaps more widely felt is spoken to by Barbara Cavanagh "o

Resnstance to reevaluation of the’ feminine fole and nature is often
- based on the fear of a sterile, Brave New World variety of unisex
: women-——Brunhllda in the men's §oom, wearing hobnailed boots.
Thls mlsconcepuon is llkely to produce only thaf“result’ which it

-
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"fears. The abandoprhent of a fajse, demea;niri:g"ﬁ\ytl{ology about
males and females does not-mean that poetry need be erased from

. life. (37, p."287) y S -

\ .
-Sex’ role stereotyping by print. and broadcast media is a “seri'o‘u's, :
but not impossible, issue. We do have legal recourses available as well ‘
as ouri,own resources as human beings. For as a people who have
historically treasured freedom, we have also historically acted to protect
, that freedom. It is uncomfortable to be characterized interior because
of sex, it is disturbing to be igf'nored'})yf the press, and further, it is
dangerous to hav®:these oppressions perpetuated. To be free we must
act on our. freedom, whether that be by litigation, formfl protest or
personal influence. A ‘
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" CHAPTER VII - | B
S Effecting Charige .

Chrigtine Grant

Introduction i

This chapter is divided into two sections. The procedures presented
in thé first section, “Effecting'Change Through Established Channels,”
may. prove -sufficient "to bring about the desired changes at an insti-
tution.: Flowever, at institutions where administrators are less\than en- °
thusiastic about the concept of equality for women, additi al ‘pro-
cedures may be necessary. These are presented in a second section, “Ef-
fecting Chapge Through Alternative I’rocedures.”

It is advisable to"tackle the problem of inequality first through es-

tablished channels astd ‘then through additional procedures, starting: '

with the least radical measures. Obviously harmonious working re-

-latlonshlps within the institution should be; retained if possible. De-
cisions-on whichg strategies ta use and wheff to use them are therefore
of the greatest 13\;:ortance Consequently, the plan of attack ‘will vary
among institutiony, and the succe‘s?wdl largely depend upon the good
judgment’ of the institutional organizer(s® _

The opportunity,to initiate and effect change in physical educatlon
and athletics has' been simplified by the provision in the Title-IX Regu-
lation which requires each institution to conduct a’self-evaluation of
‘currenf policies and practices affecting students and personnel in ed-

- ucatl(»\al programs. (48). The aim of this requirement is to have in- -
- stitutibns identify -and rectify any policies or practices which do not
comply with Title IX Regulations. This self-evaluation, which is man-
datory for-all, educational institutions, to have completed by July 21,
1976, must be kept on file for three years. The public has the right to
see the self- evaluation repQrt at any time and may make inquiry to
HEW regarding its progress. -
EFFECTING CHANCE THROUGH ESTABLISHED CHANNELS

v Leadershlp to Effect Change

The intent of the recent legislation was to improve opp tunities for
girls and women and to ach\eve equality of treatment of “all people.

- +

104




However, progress toward these goals will be slow unless women are
prepared to act. The machinery for change has been created; all that is
", needed is an organized plan of action to cause the machinery to WOrk
This sntuatlon necessntates realization of the followmg

1. On each campus someone involved in physical education and/or
athletics must assume the leadership role in order to effect change

" in these areas.

2. All physncal educators and/or coaches interested in effecting
change must get out of the gymnasium. While the positive re-
sults will be seen there, the important decisions which produce
these results are made elsewhere. The task is to determine where
such decisions are made and to partj 1pate actively in and/or
strongly influence the decision-making#roups.

3. Change is not effected by screams of “discrimination” but through
an organized plan of action preceded by thorough preparation.

Preparatlon Penod

O e L O B PO

Because of the self—evaluatnon requirement in Title IX, it is possnb'le
that the administrators at many institutions have already created a
working group charged with the task. The ideas suggested in this chapter

" may thelp provide direction for this group. Where no such group has
yet been created, the initiative must be taken by the leaders in physical
-eglucation and/or athletics. The institution may well be appreciative of
the services of a dedlca}g{i group.already active. It is also possible that
the institution’s self-evaluation team may require assistancein: the
specific areas of physical education and/or athletics; hence, the avail- .
ability of this special “subcommittee” may well prove invaluable. What-
ever the situation, those truly concerned with physical education and/or -
o athletics must ensure the existence of an avenue for input into the self-
evaluation teport and closely monitor progress toward the goal of
equality in the immediate future.

Creation of Working Group

The achievement of maximum success in the shortest possible time
is largely dependent upon the strength and focus of the core group that_ -
initiates and directs the plan of action. It seems advisable to have a
working group comprised of people vitally concerned with the physical
education and/or athletic situation specifically rather than a coalition
group that is concerned with equality for women generally. In schools
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and colleges where there are only one or two womenin physical education
and athletics, it may still be possible to enlist other faculty members
willing to work toward the correction of the inequalities in these specific
aréas. In larger schools and colleges, the creation of a dedjcated core
8roup should be ‘easier. Input and support from other campus and
CoMmunity personnel could prove valuable at a later date.

Once formed, the core ngoup’s first function must be to establish
80als—immediate, intermediate and long-ranges—and to establish a
time-table for the accomplishment of these goals. .

PR
«
] W

Legal Preparation

One of the essentials for the group must be for all to become fully
cognizant of the laws which_ can be ysed to support the cause of equality.
(See Chapter 111 for a complete discussion.) It is also important, partic-
ularly with Title IX Regulations that the effects or results of the institu-

tional policies be studied since such policies may be in compliance with

_the letter of the law while the intent of the law is being disserviced.
o

Information Gathering Oufside .the Physical Education or Athletic
Program ‘ ‘ e ‘

Another goal of the group must be to determine and understand the
POWer structure within an institution. In the past, women have had
little or, no access to the power structure and-currently many are uncer-
tain of 'how to cope with the unknown. In reality, it is not a difficult
procedure for a determined group, -and it is an essential stép toward ef-
fecting change. For t\gose requiring assistance in this matter, the follow-
ing suggestions may be helpful: ' .

* Obtain and study the institution’s organizational chart (generally

available in the operations manual &f the institution). Most public -
Schools have equivalerit manuals ahd ‘only where they sate not
available will it be necessary for the ‘core group to create an organi-
Zational chart. at '
Put names to key positiogs. . o ‘
* Learn as much as poss}(b\lé“”about key.people.: < ‘
Determine who primarily holds the power in the institution (not
~ always the person in the top position). ' '
Determine who holds the purse strings.
Establish the lines of communication up to the key people.
Determine to whom these key people are responsible.
Determine their attitudes toward physical education and/or athletics.
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. .

"\ o Find .out the written purposes of the .institution and determine

where physical education and/or athletics fit with such pul:poses
¢ Be aware of the priorities of the institution (in theory and in fact).
Know where positive support can be expected.
Anticipate who is hkely to be a roadblock and estabhsh possible
detours, '
¢ Determine which are the key committees on Y\campus. -

N

Obviously “the larger the institutions, the miore’ challengmg is the
task, but it is absolutely essential for the group to be cognizant of the'
entire picture and to be well briefed on the key .people in the structure.

To obtain this kind of information and to make people aware of in-

~ equalities in physical education and athletics, members of the core

group should.also attempt to do the follogving: -

Develop a general interest in the entite institution.

Study the institutional manual. . .

Get to know faculty in other departments.

Get to know established and experienced faculty members.

Become acquainted with the affirative action officer.

"Volunteer for key institutional committees. _ ’

Attend what appear fo be important meetings on campus.

Be observant and perceptive—get into the hablt of assessing the

power of individuals on campus. X

¢ Join campus, and/ot community groups that could contrlbute to
mformatlon gathenng or which could\gwe possible support to the
cause. ' . .

e Be subtle—this is a preparatxon perlod not an action penod and

should be seen as the time to solicit support for the futureiand

to educate acquaintances regarding physxcal educa“on and/or

athletics.” g

Obviously, this entire project necessitates thdt physical educators :
and/or ‘coaches move outsnde the gymnasium. Involvement in the
power game is a necessitly and rules of the game must be learned.

Information Gathering Within the Physical Education or Athletic Program

Concurrent with the information gathering period. outside the pro-
gram, there must be an internal information gathering session to collect
facts for a thorough and comprehensxve report. Such a report should
include: ;

o the history of the progra‘m‘ o o ' .
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® the present state of the program (mqludmg factual data or' current
areas of discimination) -
* where the program hopes t(i gO (suggested remedlal plans wnth
i .

goals and & timetable to ehimi te areas of discrimination)~ =, .
. suggestlo s for the penodlc re of progress toward equahty
: Such information is the heatt of f l‘eport ﬂe report must be -ac- -
' curate and thoro '

is thé most 'vital and crucial step of any plan of a ; A
The followmg suggestions may assist with the pilation of asolid -
report: .

e more fabts, tKe' more R(lir:‘ce of success: This

LY

¢ Delegate the work of mformatnon Bathering to aleembers of the
group (although'in some. mstances this massive job may. have tb
be done by one. person) P
+ @ Start with a one- or two-day thmk-m by the core group to com-
pile’ notes. and ideas which will create the foundaﬁ%p for’ the
thorough analysis and evaluation’ of thé program. The Ub)ectlve is
not to write the report but to organize the general outlay and to
 decide who will be respons:ble for obtaining tHe facts. A later
meeting can. determme the direction in which the program should
- 8o, i.e.. the long- range goals and “dreams.” ‘ '

‘Report Outlay: Possib_'lq/Areas for Study

To ensure that all aspects of the physical education/athletic program
are covered, the core group should first identify general areas for study
and then delegate a Jperson or persons to research each aréa. A sug-
gested outlay which may be helpful to the group is as follows:

‘ / )
* Introduction; i.e., need for study - , »i
® Brief history of program '
e Current status of program:

£
__philosophy/ * : ' _
—administragive structure ' T (
—drengths | [
‘ ——wa?knesse!s ‘

e C ’parrso /wrth men'’s department or program

—administr tlve comparlson, e.g., governance, amount and
rces of funding, number ‘of students serviced* ™
Ity and staff comparison, e.g., number in decision-making
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"+ - services, symmer Sghmployment ofﬁceare s

©

—student~qdmparlson e.g-kacilitiés, equipmen,
—polxcnes and practlces compansc,n

. Recommendanonw T R

.. —areas reqmrmg meedlate.actxon LT >
-—areas requmng action” m “’\ﬁmed’rate future , .
' —areas requiring action m futuse ) s

4 . = . .

. -Txmetablq? for proposed change St )

. Proposed pla.n to mdnltOT-Pl'Og ess - ey

v . [ -

v e o
v{_.’ . , . ) a

: , SN N o - S k=
Genera’l Suggestiong for Report S :

N

e Establish the purpose of the repart, e, B exposure of. mequxtable
sittiation to Eldrr\lmS“'athn and/or copcerned publlc, edla and

. government agencies. ' v Lol
. §e accurate, frank and objective with regard to the current situ-

"ation and to proPOS"‘d changes. Be pasitive, wheri possible, and

have concrete suggestions (POSSlbly several alternatives) to’ rgmedy _

each problem area. Be lmagmatxve creativé and receptlve to new
+  ideas when dealing with the futut‘e of ‘the program. Create a

thorough yet concise and readaple® document “which is well or-

. ganized and well thought out. Pregent a professnonal- gkmg report.

e When dealing with the area of recdrmmendations which also de-
termine the desired direction for thé progtam, it would be wise to
use the entire group for a bralnstormmg session to ensure agree-
_mient regarding the program’s basic chardcteristics? - -

* Have two or three of the best writers in the group' actually write
the report, which can then be resubrnitted to the group for sug-
" gestions and commients. -

* Set realistic deadlines for completjon of the various research units
and attempt to hold to these dead]ines. .

o When the first draft is completed, the group may wish to solicit
suggestions/comments from influential _people who are likely to be
supportive. Inpit from outside depart,ments which do or could
contribute to the program might also be sought.

)

B
? .
N ®

\or more detajled aspects, "efm’ '0 the checklists in Chapter II. It “should also be
- not

d that institutions capnot deny individuals access to records, e.8.. budgets salaries, -

e::,)khough it may take COHSId‘-’mbl‘ etfprt 1o Jocate them. . .
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Action Period o Tt CoaL

'Distribution of Report -

When the report is completed, copies- should be distributed simul--
taneously to the key people at the institution through the normal chain

of authority in addition to selected mdw:duals In the cover letter a
suggestion can be included that selected persons from the group- are or
°. will bé available for a meeting to discuss the report. i .

" At this time, it. might be wise not to seek media coverage of the re-
port since those in authority may be. antagomzed by this attempt to go

the goals of the group without external pressure. , -’ .

. . R % i@
Meeting with Administrators .

v . T

\_Ihls meeting should be between thé key people in the.power structure

] recngriition of the core group as the commnttee to deal specifically
with equality in physncal education and/or athletics

outside the proper channels. Moreover, it may be pojklble\to achxeve'

e recognition of the core group'as a subcommnttee of the institu- -

tion’s general self-evaluation team . ¢

. creatxon of an institiitional self- evaluatnon team w:th the ‘group’s
spokespersons to be concerned specifically with physical educatan
‘and/or athletics

* establishment of regular meetmgs with the administrators to plan
for the implementafion of the proposals in the jreport. .~

A calm approach to the meeting is recommended, for the law is on
the side of the group and the discriminatory facts will speak loudly for
themselves.- In addition, the administrhtors are well aware of the in-

- stitutional vulnerability of this issue, There is na question that if ad-
ministrators desire to eliminate. 'discriminatory practices, ‘the report
should be sufficient to effect change. However, if they are reluctant or
opposed to change, other strategies should be employed immediately to

ensure no loss of momentum in the move toward equal opportunities.

« for.and equal treatment of the' female student in physncal education
: and/or athletics. .

¢ : , ' B
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. EFFECTING CHANGE THROUGH ALTERNATIVE PROCEDURES

Because some admlmstrators will drag thelr feet” on the problem
of equahty, it may ‘be necessary to encourage faster progress by some -
of the followmg means: o s u . ’

Creation and-Activation of Support Groups E

1. Students; faculty, parents, etc., who cc;smplam of inequality should
be urged to put their cOmplafmts into writing and send copiesto-the -
admtmstrators If several students have complamts it may be ef-
fective to have them request a dnrect meeting with those in power.
Administrators tend to listen to students. *
2. Relatlonshlpsw;th the megia should be established, and current in- Lo
. formation and progress should be*readily available to them. While
details of  the report may not be submitted far, pubhcatnon at this’
- time, there is nothmg unethical about -admitting that a report has
* been submitted and that a meeting with the administrators is likely
to occur imr the near future. A positive comment mlght be added -
that admlmstrators will want to take immediate correctlve action .
against discriminatoty condmons A suggestion that the media ob-
“tain comments directly from centraL administrators would be in
ordet. .

B T | actlons by administrators are- still not forthcoming, ,the complete
" repott mlght be released to the media. It should be noted that ‘the -
law will’ protect individuals from recrimination (see Chapter” IV)

.however working: within the committee structure helps alleviate in- -
dividual anxiety igtthis manner and cteates’ more pressure upon ad- °
-, ministrators smcjthey tend to listen_more qulckly and mtently to a
- group than to'a single indjvidual. hd
4. A petition itémizing concerns can be circulated to outsndespressure
groups as well as to students, parents, faculty, etc. Frecautions
. should be- taken to ensure that the petition is valid, sngned with
names, addre,sses and telephone numbers or identification numbers.
\ Send the petition to key people. ‘
5. Members of the group should be available to speak to any campus
or community group which could be of help, e.g., Iﬁ'JA NOW,
, WEAL, 'ACLU, AAUP, \AAUW, physical education associations,
i+ alumni, Women'’s Resource Centre representatives, ét: (See Chapter

' IX.) Assistance from the elected officers of such orgnizations should:
be sought and appeals made to parents on behalf 6f their children
and to women'’s groups on behalf of female students and faculty.

ot - .

~
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""" A flow of letters from such people is likely to be given prompt at-

teqition, especially if the copies are _alsd sent to the superiors of the
administrators, e.g.,.the board of trustees or the board of education.
If a meetmg with the ddministration is eventually called because of

\ ' the pressure from’ groups other thart the committee, it may be, ad‘-_

vantageous. to.'portray a “reasonable” rather than a “radical” ap-
.proach. It may also be valid to elaborate upon the “caught in the
» squeeze” situation that the -group finds itself in,\i.e., pressure from

‘ below (students) and from all around (women's groups,. parents, - - :

’ Jetc. ). Preparatxon should be made to offer concrete steps to rectify

" the situation; If there i is any tendency toward tokerism as a solution

to the immediafe situation, a suggestion that.a faculty committee

» be formed immediately to study the éntire situation would be .in
order. Suggestions of strong faculty members who are likely to sup-
port. the cause and who are also likely to be acceptable to the ad-
ministrators should be made. The composition of the committee is
vntally important.

7. ‘Once the ball has started. rolling, it is essential to1<eep the momentum{ »

.

going; therefore, at the first sign of a slow-down in progress, the

letter-writing campaign-should be, re-activated. A steady stream of

phone calls to the administrators asking for a report on the progress

or a copy of the self-evaluation documegt may be required.
8. Organizing a public hearing may be a viable option. A recent ACLU
. publication made the following suggestions for organizing such a
hearmg

* Attémpt to have several groups cosponsor the hearing to en-
courage a broad base of interest and potential support.

*.Invite and attempt to ensure the presence of administrators, thé:

general public, the media and public officials..

Offer a varied, orderly and balanced program and ensure that

a wide range of opinion is offered. .

Have speakers focus on different, areas, e.g.. on dxscnmmatory

practices in athletics, physxologxcal data on the female athlete,

th¢ growing interest in women's athletics.

Hpve a community leader chair the meeting.

S¢t a well-located and neutral area for the meeting.

Publicize the hearing well. : : [
Prepare and distribute a posmon paper with information -on
how to contact your group.® \

Encourage membership in your group by sending follow-up
, letters (31, sec: 10)



9.

10.

11.

12,

Y

< : , : \

Orgamzmg a public demonstratlon is another possxbxhty The pre-
vxously-menuoned ACLU documeht stiggests the followmg

‘e The selection of a suitable_action, e.g., plcketmg during im-
* portant meetings or events} boycotting activities, or withhold-
ing fees which permit continued discrimination.
+ o Selection of target, e.g., administrators, athletic department

public’ officials supporting the status quo, an agency not eri-

forcing compliance

e Cohesion, e.g., leadership tactics prior to, ?unng and after

the demonstration : )
o Publicity for demonstration, e.g., prior pubhcnty, on-scene
" fact sheet”
.® Transportatlon arrangements, e.g., havmg groups amve together
+ ® Media coverage in advance and on the’scene
* Obtaining permit through pohce degartment or local agency
(31, sec. 10) -

& .

If adequate progress toward ecjuality is still. not evident, a power-

ful letter-writing tampaign should be initiated to the representatives
in Congress to inform them of the concerns and areas which should
be investigated. It should be noted that each Congressional repre-,
sentative tends, on the average, to hear from only 100 out of an
average of 400,000 constituents. Hence, an organized letter-writing
campaign from any area on any issue is llkely to have an effect.

Although legal actlon should be the final recourse, because of the
amount of time réquired for the investigation of the complaint, one

at

K

may not wish to wait until all the other avenues have been ex- '
.hﬁxsted before taking this action. In brief, a'charge should contain: -

£

. The names of the complam*lts

e The laws that are being violaféd

¢ The nature of the discrimination (this can be taken directly
from the report, but should if possible be detalled i.e., specific
dates, figures, etc.). E

® Specific reference to any pattem of dlscnmmatlon against the
class of women

¢ Supporting data on women in general, ‘e.g., growmg interest,
. Physiological facts, growing opportunities elsewhere

¢ Proposed remedies (can be taken.directly from the. report)
(31, sec. 9)

During an HEW mvestlganon the following suggestions should be A

noted: o

nll =
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. £ @ Ask the regional HEW office to notify your group when a visit _
is planted, ‘ ‘ ‘ o
* Suggestithat your group be utilized as a resotirce group. - .
* Have copies of the report showing discriminatory policies/
. practices and recommendations for rectifying the situation.
« ® Meet the investigators and encourage supportive individuals/ "
groups to do the same. - - T _ o
® Decide whether a representative of the press would be ad-
vantageous to have at the investigation; weigh this action'
carefully.’ ) ‘ : -
¢ Obtain the' HEW reports and submit comments ‘on it (31, sec.
10). ) . \

In conclusion, it should be noted that equality is' the -goal, and
knowledge of the entire situation and appropriate laws will constitute
power with which change can be forced. ° . e

v
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CHAPTER VIII

Remedlal and Afflrmatlve Actlon |

&
) N Peggy Burke

«

Introduction

The Executive Order and Tltles VI, VII and IX have as a central focus
non-discrimination against women and/or minority groups. In addltlon
the Executive Order, and to a lesser extent the other laws, have as a.
second major concept an affirmative and remedial action - provision.
Non-dis¢rimination can be thought of as a “from' this day forth” ban
- on. discriminatory policies. However, affirmative and remedial action,
‘.the focus of this chapter, require more than this benigt neutrality.
. The following discussion will deal with affirmative and remedial
actions only ‘as they-apply to females. For all practical purposes, the
regulations and reactions to the regulations are the same for minorities
and women. Although 'sex is not included in Title VI, references to ..

°

‘this law are lncluded because lt does apply to minority women. ..

~ THE CONTROVERSY  , . &

Few if any, aspects of the civil nghts legislation of the past two
decades have created more controversy and resulted in more misunder-
standing in educational communities than the concepts of affirmative
and remedial actiéns. As has frequently been shown to be the case,
many “long-distance” liberals became “up- -close” reactioniries as the
affirmative and remedial action: provisions were extendéd to women as
~ well as to minorities and expanded to, lhclude ghe practices of educa-
tional institutions and not. ‘just’ those qﬁ the groups to -whom they let

contracts,, Members of. academlc communmes who had supperted af- "

flrmahve hmng and employment practices belng imposed on those who

built the buildings, took a more jaundiced view when' the same provi-
sions were applled to those employed within those ivied walls. ’

: (}nes of “reverse discrimination’ and’’ lowerlng of etandards“ became

commonplace “goals” became mistaken for ’ ‘quotas”; and groups of,

- *pYofessors organized on both sides of the affirmative/remedial issue.

Misinterpretations or willful distortions of the law resulted in some
white male candidates being told that they were being denied employ-
ment because the institution or department had to hire a woman,

E S mlii’t) - N
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and some white male students béing told that they were being denied

admission to profeSsnonal schools because federal law required that a -
.certain percentage of: the entering number “had*to be Eemale “ As a
. ' result of such dlstortlon much resentment agaaQst women has been

generated -and 'several legal actions chargmg reverse dlscnmmanon
have been initiated.

HEW, the enforcing ageéncy for educauonai instituions, has become
a part of the controversy, it has been asspiled by the one group for
bemg unreasonable.in its askings on behalf of women and criticized by _
women’s advecacy groups for fallmg to, enforce its own’"policies.

* In hopes of dispelling some of ‘the myths surrounding afflrmanve/
remedial action, the writer offers the followmg mformatlon . :

N

1. What s affxrmanveuctxon7 T »

Affirmative action is action permitted or required to overcome the

_effects of conditions which have resulted in limited inclusion or ad-

vancement of one sex, It requirés the institution to do more than'ensure
neutrality or.non- -discrimination with, regard to sex; rather; it requires

additional efforts to recruit, employ and promote qualified females. It. ..

.

is positive action undertaken to overcome the effects of Systemlc lnsu- :
tutional forms of exclusion and dlscrlmmauon s .

2 How does thxs d:ffer from remedial actxon?

“Remedial actlon is corrective action required to overCOme the effects

Ai:"of past discrimination. If there has been a finding of discrimination

under the Executive Order or, under Titles VI, VII' or IX, specific cor-

- rective action tailored to the specific wrong that has occurred, is re-
. quired. Back pay awards are authorized and widely uged as. 4 remedy

under Tltle VII of the Civil Rights Act of 1964, the Edual Pay~Agt of-
1963 ‘and the-National Labor Relations Act. Evidence. of discrimination
that would require back pay as a remedy is referred to the appropriate
federal enforcement agency if the Offige ‘of- ClVll ng,hts is unable to

negoliate a voluntary settlement with the institution (9, p. 11).

To assure opportunities for the equal advancement of women. an
institution may volunteer or be required to initiate remedial job training
‘or work study. programs geared toward upgrading specific skills. This
is generally applicable to non- -academic employees but may also be
relevant to academjc employees in terms of having opportunities to

. participate in research projects and sabbatical or leave programs spon-
-sored by the institution (9, p. 9).

N
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In mstitutlons where in-servic rrammg, programs are one- of the
laddefts ‘to’ admlmstratlve posmons, ‘remedial action must be taken if

‘women. have prev{tausly not ‘had” equal opportunmes tQ enter such -
_programs e e . » 4 - -

, | Co . e .

3. How does one know whether affxrmatme action is reqmred or: per—
mitted at a given institution? . S,

The. Executive Order, as amended, requires affirmative aé’tibn pro-
grams by’ all federal contractors and subcontractors, Jincluding institu-

'Ilons of higher education holding federal contraets lnsmutlons with v
* contracts worth more than $50 000 and- mvolvmg ’50.or more employees

must develop and implement written programs of affirmative action.
This requirement was extended to include éducatlonal institutions in
January 1973, Fallure to follow the requlremems of the Order can result
in delay, suspension or termination of coqtracts *
+Affirmative action is not nutomatlcally required under either Title VI
of the Civil Rights Act of 1964; SOF “Title IX of the Education Amend— -
ments of 1972, but can-be 1mgosed after a finding of dlscrxmmahen
Voluntary affirmative action’is also permitted under both acts. The

"ACLU has attacked this “permissive”’ characteristic of Tntlc IX as vio-

lating the spirit of the laiv and has stated that affirmative: ‘and remedial

-2 action ought to be required; regardless of whether or not there has

been a finding of discrimination (31, sec, 4, p. 5). While the Executive

Order is extended only to institutions which are federal contractors,

Titles VI and IX reach all edu(’atlonal institutions which receive federal
hnancnal assistance in any form~from rescarch grants to support .of
school funch programs. . -

Title VII, as amended, cavers the (.mployment practices of all prrvne
employers of 15 or more. persons and al public and private educational

institutions,” whether or not they receive federal kunds Afﬁrmanve ’

action is not requnred under [hlS ‘act unless there is a hndm{., of dls~

i .crxmmanon (84) S e R

Snme states and, lncal school qysums may also have laws or regula-
tmm rcqulrlng, t'he devclopm(-nt of an .\lflrmdtlvc action progtam.

4. What areas are in¢ Iudul wder the affirmative action pmzmmm at a
grven institution? :

That depends upon which of the fvd(- .1] laws is .1p}5hcabl(- at the

institution and whether there has been a tinding of dlSLrlnlll'\ﬂllOn
against the institution, The federal regulations generally cover ong’or
more of the fnllowm;, employment, pro;..,mms and .utlvmo , and-ads
missions. )

M N '. “71 ’)e)
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Afhrmatlve actlon in employment is required at lnstltutlonsﬁub,ect
to the Executive Order and in institutions found to be ifl violation of *
Titles. VIl or IX. (Under Title VII, unions as well as institutions are

« covered.) Title IX, further allows all educational institutions to take
voluhtary afhrmanve action in the area of employment. Affected in-
stitutions must look at all of their employment practices from recruit-

© ment t,hrough retirement, includi'ng salaries, promotions and fringe
* benefits. @ -

Program opportunities, for students would requnre affirmative action
under Titles VI and IX if a hndmg of discrimination had been made
against the institution. Institutions may also initiate voluntary affirma-
tive action such as making special efforts to recruit or train women in
athletic training, athletic administration, coaching, etc.

" Admission policies are covered only by Title IX and while this law
calls for. an end of sex discrimination in admissions, it does not require ,
affirmative action unlessthere-is a finding of discrimination. Véluntary
afhrmatrvo .action is permitted and schools, therefore, can make special

- efforts to get females into schools and/or progradms to-which they have . .

. previously had' hmlted access.

5. What are thc obhgahons of the mshtunon regarding the development
v of an affxrmahve action program? : . P .

An Institation or school system is required to file a written plan if
(a) it is covered by the Executive Order as amended, (b) a state law or
_regulation requires such a filing, or ()it has been. ordered to hle%
plan as a corrective measure for federal agency findings of - discrimings
tion (86, p. 3). If such a plan is required, it must be sngned by the ",
executlve officer of the lnstltutlon or school and this person xs ultlmately
responsible for it. 4 \

The discussion, lech follows refers to the reqﬁ};rement -ynder the
"Executive Order. A state réquirement or federal]y ‘required correctlve
- measure may vary in some specifics, but 1s hke[& to be basically the -
same. % )

The afhrniatlve action plan must be completed within 120 days from
the beginning of the contract and made available to HEW at its request.
" A report of the results of such a program must be compiled annually.
The programr.and its re‘;ults are also evaluated as a part of comphance
review activities. L N

In addition to the above requirements, there is a stlpulatxon that if
a contract is for-one million or more dollars, a pre-award clzearance
must be conducted 12 months prior to the award. The institdtion must
be found to be in compliance or able to comply as the result of the
subm:ssxon of an acceptable affirmative action plan (9, p. I, 1).

‘
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HEW states that an executive of'the ingtitution who is sensitive te
the problems of women and minorities shoyld be appointed as director
of equal employment opportunity programs and be given the necessary
authority, support and staff to execute the assignment,

HEW also suggests that faculty members and supervisory personnel
help develop an ‘institution’s affirmative action program, and many
institutions have set up such task forces or commissions, It is vital that
all individuals with responsibility for recruiting, selecting and assigning
employees understand the plan and its implications, and that the institu-
tion make its affirmative action plan available to interested persons.
Once the plan is requested and received by HEW, it is subject to disclo-
sure to the public except for confidential information about employees. -
" The National Education Association suggests that institutions volun-
tarily develop an.affirmative action plan as a progressive employment

-'practice, and thay progress reports on such plans, whether voluntary

or required, be made to employees and all interested persons regularly
(86, p. 9).

At institutions where collective bargaining agreéements exist, the
affirmative action plan-must be consistent with the agreement since
both the institution and the employee organization are legally respon-
sible for'discriminatory practices. . :

. ’ ' ! ! 3 -
6. What information is required for the development of this program

and how may it be obtained? R

Affirmative action plans must contain a work force analysis, a utili-
zation analysis and detailed action-oriented programs (47). Each affected
institution must undertake such ar analysis of its employment situation

and practices asa whole and for each department or employment unit.

All jobs must be classified by duties and responsibilities involved. Ratygs'z
of advancement and salaries must be included as well as an indication
of whether the holder of the fob is,male or female, minority or white.

" Minority group females are!unted both as members 6f- minority

groups and. as females. Howev®r, when numerical goals are established,

‘they must be listed as one or the other, not both. Regarding female

employees, thé analysis will allow the institution to determine the pro-
portion of its tota] work force that is female, their job and salary levels,
and in what adminjstrative units they tend to.be adequately or inade-
quately represented.. ' . 4 N

The institution is"also required to analyze its hiring practices for the
past year, including recruitment sources and testing procedures, as well
as its promotion and transfer policies. b LT

‘To determine the availability of women, the ‘institution must next

attempt to ascertain the proportion of the “labor pool” comprised of

L e
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women po§sessing various skills? The demographlc data needed to
develop these estimates can generally be secured from women’s ad-

vocacy groups, the Census Bureau, the Bureau of Labox/ Statistits and

the Womens Bureau of the Department of Labor, as ‘well as the many
disciplinary associations and profess:onal groups. The Project on the
Status and Education of Women of the Association of American Colleges

has a number of pubhcatloys listing directories for women generally ~ .

and minority women specifically (97, pp. 101, 104-105). The Commis-
sion on Human Resources of the National Academy of Sciences annually

publishes a “Summary Report of Doctorate Recipients from United.

States Universities,” and the U.S. Office of Education annually pub-
lishes'a booklet of “Earned Degrees Conferred.”

’V ’,}

The geographic area from which an instjtution can be eXpected to :

recruit varies with the job classifications. The recruiting area for non-
instructional jobs is U’s\ually the labor area surrouncjmg the facility or
any larger area from which the institution can reasonabfy recruit. For
éaborer this is generally a reasonable commuting distance. For fac\ulty

..and high level administrative jobs, ‘the recruiting area is generally

national or perhaps even international.
Once the work force and utilization analhs have been completed,

the institution is able to determine whether women are bemg under-

utilized. Underutilization is defined as having fewer women in a par-
ticular job classification than would reasonably be expected by their

availability (55). If underutilization is evident, the institution has the "
’ responsibility to increase iits recruiting efforts through broadeﬂmg and

intensifying its search. For faculty or instructional appomtments this
usually means advertising job openings nationally with special efforts
directed throdgh channels likely to reach -women. The institution also
has the responsibility to indicate the extent to which it is reasonably

able to provide training opportunities as a means, of making-all job - -

classes avanlable to women.
®

7. What is the role of goals and “timetables” and how do goals differ
from “quotas’? 4

Goals and timetables, a required part of the’institution’s written
affirmative action program, are designed to correct identifiable defi-
ciencies in the utilization of women. After having determined the
degree of underutilization, the institution is asked to analyze its ex-

.pected. expansion, contraction and turnover rate at the vanous job
-classification levels and ‘'establish a tlmetable by which it can; through

good faith efforts, meét an employment goal of qualified women equiva-:
lent to their availability in the work force.’ .
H
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" These rates may be established for three-year periods for faculty, but
thereishould be good faith hiring efforts yéar by year. The timetable

- for faculty jobs is usually lorig because of slow turnover rate$ and the

‘those under a single administrative control such as a dean. |

availability of qualified women. 1f the timetable reaches b y{md six -

years, the university commits ntself to an annual review until under-
utilization js eliminated.

‘The anatyses of small departments and/or instructional lareas for
whlch few women have been- trained sometimes yield goals that repre-
sent aéfractlon of a person over a timetable of many years. Because, of
this, HEW does allow for the groupmg of related departments especnally

|

i

, « HEW makes a defipite dnstmetlon between goals and !quotas as ¢
?ouows o o :

Goals are good faith estimates of the expected numencal results ’
, which will flow from specific affirmative actions' taken by a col-

‘i lege or university to eliminate and/or countéract factdrs in the

~

required to determine“why it did not meet its goals.

* university’s employment pgrocéss which have contnbuted to under-

.

i3

utilization of minorities and women in specnhc job categories or 4

resulted in 4n advérse disproportionate impact in terms bf promo-
tion, compensation and training of currently employed miinorities,
and women, They are not rigid and inflexible quotas which must
be mét. (46, p. 4) .

'

A numerical goal is a statement of intent and a criterion for deter-

minihg progress, rather than an absolute requirement. Numerical goals -

have been upheld by the courts, while quotas are illegal. There is no
intent to require institditions to hire unqualified persons; but rather to
ensure that, among qualified applicants, efforts are made t(f‘i'edress the
effects of past discrimination (86, ‘p. 7). Numerical goals are -a starting
point in determining good faith compliance. If institutions’do not
their goals, it{is not consndered a 'violation automatically. They
given an oppof®inity to show that they have made a good faith effo f
if this is s0, no penalties are imposed (99). However, an institutio

‘ { .
8. Do the geauls and timetables allow the hiring of a woman ofler a

more quahft male? o
A}

No. HEW has stated that ‘institutions are entitled to seléct the most
qualified candidate fpy any position without regard to race, sex o
ethnicity. The instituf§fon, not the federal government, is to say Wiat
constitutes qualifications for any particular position. No single appolnt-

_ment will be objected to where ‘those not appointed are less well-'

"N l | L

i
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qualiffed provided that good faith efforts have been made to recruit
qualiffed women and minority members."HEW further states that

.it is improper to suggest or act on the assumption that federal-

firmative action provisions require that ahy particular position
filled by a woman or minority person (46, p. 4). . o
* The Exec'utivé Order does not require thdt a universitgr eliminate
or dildte standards which'are necessary for ‘successful ‘performance,
Further it requires that once valid job requireriients are established,

- they must be applied equally to all candidates,  If, however, there are -
standards or criteria which have had the effect of excluding women,

. they. must be elinjinated unless the institution can demonstrate that
such criteria are essential for performance in the particular positidy,
‘involved, T
~  An example of such exclusionary criteria involved one. institution -
where differences in pay to matrons (all women) and janitors (all men)

" were justified on the basis that the job requirements of jaYnitors called

- for them to lift a greater poundage and climb a higher ladder. It was
pointed out that the personnel office, at the time of interviewing appli*
cants for these positions, had neither weights nor ladders’ at their
disposal and that the categorization of job requirement was, therefore,.
based on an assumption rather than a testing of either men’s or wo-
men’s abilities. The resultant'legal action led to correction of 'this con-

<

dition and an awarding of back pay to the matrons. 2

»

”. O.LDoesn't HEW's statement, “neither minority nor female employees
should be required to possess higher qualifications than those of the
lowest qualified incumbent” (55, c, 5), indicate that preferences are
being given t¢ women and minority applicants? : ‘

No. If a more qualified white male had applied for the job, he could
still be hired ahead of the woman or minority applicant. The statement
protects women and minority applicants who are the best qualified but
are still being told that they do not have the qualifications for the job.
Jf their qualifications are as good as or better than anyone currently
“performing that job, they are assumed to meet the minimum require-
ments and should be hired. - ‘

10, }D‘o %the goals and timetables allow the termination: of current *

employees in order to hire women? - ' :
No. HEW states in the Higher Education Guidelines:

.. .nothing in the Executive Order requires or permits a contractor

to fire, demote or displace persons. . .in order to fulfill the affir- -

bt
&
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12 How is’ recrmtment defined by HEW? ~

mative concept of the Executive Order. . .to do so would violate
the Executive Order. (9, p. 8) o o :

Affirmative action goals are to be sought through recryitment and
hxring for vacaricies created by normal growth and attri in e) isting

positions.

11 C“" an announcement of a job opemng‘ iydieate a preference for a
' woman or minority member? - , "

No. All job announcements and recruiting information must state

'bthat the institution is an'equal opportunity employer A statement

indicating that applications by women and minority members are wel-
comed is permissible, but ‘any statement indicating a preference for

‘women; mlnorlty members or men is illegal. - o

g

‘e

Recruitment is the process by which an institution or departméent

within an institution develops an applicant pool from which hiring
* decisions are ma

A major purpose of affirmative action is to broaden
so that women and minorities will be consldered
lth all other applicants. >

K

13. Does an mstxtutlon ave an obhgat'lon to recruit women even 1f

they generally have not h\d a policy of recruiting? - .

Yes. Many institutions have been able to simply choose someone
they would like to employ and go after that person, or operate on the

' basis of personal referrals from so-called “feeder schools™ which tend to

be Prestigious lnstltutlons to Whlch women have had limited or no
access.

Iob openings must be publicized in a manner designed to reach quali-
fied, women, and an institution may choose to extend the time of its
recruitment period to locate female and minority applicants. This

- should be done if the utilization analysis shows that the percentage of

women and mmorlty applicants is substantially less than their availa-
bility in the work force. .

14. Is the employment of students covered by the Executive Order?

Yes. HEW states that under the Executive Ordér, students are subject
to the same consideration of nondiscrimination and affirmative' action
as are other employees of the institution. Titles'IX and VII also cover
student employment and would require-fffirmative action if there had

been a finding of discrimination, <
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15. How are affirmative action programs kept current? *

At least once annually the institution'must prepare 57f0rmal report

to the Office of Civil Rights of HEW on the results of its affirmative
action compliance program. This evaluation must take into"considera-
tion changes in the institution’s work force, changes in the availability
of minorities and women through #mproved educational oppbrtunities,

. and changes in the comparativ availability of women as opposed to
" “men as a result of changing'.in'fe'est levels in different types of work.

Interval reporting and monitoring systems vary from insijtution to
institution, but should be sufficiently organized to provide a ready
indication of whether progress is, being made in the hiring and treat-
ment of women during employment. At some institutions, department

“heads and other supervisors make periodic reports on affirmative

action efforts to a ¢entral office. _

HEW states- that “in most cases all new appointmenits myst be ac-
companied by documentation of an energetic and systematic search for
women and minofities” (9, p. 16). . ‘ C

16. What is the penglty for. failure to comply with the affirmative
action requirement? : : : _ ,
The compliance’age'ncy issues a notice tg the institution giving it
30 days to show cause. why enforcement proceedings shoyld not be
instituted. During this period efforts shall be made through conciliation,
mediation and persuasion to resolve the deficiencies, ‘

If the institution neither shows cause for its failure nor makes satis-

factory adjustments, the Director of HEW shall institute formal pro-
ceedings to terminate existing contracts and debar the institytion from
future contracts, ‘ ‘ e

-

17. Are most institutions in compliance with the affirmafive action

requirements?

According to the ACLU, most institutions are not in compliance
because their plan is inadequate or nonexistent, ACLU further states
that HEW, due largely to understaffing, had done little to enforce the
Executive Order and, therefore, private enforcement efforts are be-
coming increasingly important (31, sec, 4, p. 5). .

A lawsuit was filed in the federal district court for the District of
Columbia in November 1974 to force HEW and the Labor Department
to enforce the Execufive Order and Title IX. This suit pointed to the
fact that HEW had turned back thousands of dollars and previous .
fiscal year as proof that understaffing is not the only factor in the lack

124
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of enforcement.* The suit was brought by WEAL, NOW, the Federa--

tion of Organizations for Professional, Women, the Association of
Women in Science, the. NEA and four {ndividual plaintiffs (96, p. 1.

The two agencies were charged with failing to keep adt;quate records
of compliance or issue regulations, to follow requirements for pre-

award review of institutions, and to require institutions to develo’?

adequate affirmative action plans.

The plaintiffs cont'end that despite the submission of over 556 com-
-plaints charging sex discrimination under these laws, HEW has

%mever cut off federal funds to any of the'institutions so charged. -

ccording to the plaintiffs, even in cases where HEW or the Labor

Department finds evidence of djscrimination against an individual -

woman, often they take no agfion to eliminate the discrimination.
(HEW has approved only 14 dffirmative action plans, although
more than 900 colleges and unlyersities have federal contracts.)
(96, p.1) . ' :

tr

g

THE IMPACT

1. Is affirmative action, as cirrently designed, “the answer?”

- Probably not. There -are problems of coverage, enforcement and .
focus. In terms of coverage, it has already been noted that Title IX,

which has the broadest application to edycational institutions, does not
require affirmative action unlessvthere is a finding of discrimination?
The extent to which the permitted affirmative action under Title IX

could be practicedpwithout violating its own non-discrimination ¢lause -

is debatable. :

As has a]sg been noted, even though many institutions do not have
acceptable affirmative action programs, no institution has actually had
federal funding cut off. This lack of past enforcement by HEW, coupled
with their pending proposal that individual complaints no longer be in-
vestigated, points to the continued need for indiyiduals and groups to
monitor their local situations and exert press

Perhaps the most serious limitation to cffrent government policy on
affirmative action is its focus on the “aygilable pool” or the number of
women “qualified” to hold various jobg Since women have been his-
torically discouraged or prevented from§pecoming qualified in all but a
few employment areas, this means thaTthe goals of affirmative action
are rooted in the figures of discrimination, - :

“The Office of Civil Rights actually turned back to the Treasury over 10 percent of its -

* budget (approximatel_y $2.5 million) for the 1975 fiscal year (129).

v
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Critics of affirmative action claim that women and'minoﬁt'ies are
already employed in. mg mbers equal to or greater than their “qualified”
Proportion in.some areas of the work force. A Carnegie council survey
indicates that there is some tryth to this claim in that while 16 to 17"
percent of all Ph.D.s ate held by women, women hold 18 percent of
_the jobs that can lead tq tenured positions. Minotities .hold approxi-

¢ mately, the same’percentage of such faculty jobs as their percentage of
the total Ph.D.s (4 to 5 percent). This council suggested therefore, that
.affirmative action in ad ing minorities and women to faculties shoyld
consider their proportions in the total labor force (14 and 38 percent
respectively in 1975) rather than how many are qualified for the jobs.
~ This shifts the emphasis to the supply side. To achieve this without
diluting standards, the Carnegie council recommended extending affir-
‘mative action tg graduate and professmnal schools admissions in order
to increase the number of qualified ‘women and minorities (150).

- Such reasgmng can also be apphed to adgissions to vocational and
’trammg schools which prepare mdmdualsgq( jobs not tradlhona]ly
held by.women or minorities,

The intepg of affirmative action is commendable but its implementa- L
- . tion leav h to be desired. If administrators adopt the attitude of
' takmg as s they can to do as little as they must, achieving equality

for women will be a slow, tedious process. If, howéver, adminigtrators |
' can be made to see that justice rather than compliance ought to be the
issue, then real progress can be made.
Such progress will require shlftmg the emphasns to the supply. 51de
" but the Carnegie council’s suggestion*of applying affirmative action, ,J
principles to graduaté and professional school admissions is only one” <.
step, and not the most important one. How many women will be
"qualified” to enter graduate and professional schools unless affirma-
tive efforts are executed throughout our educational system? How
- many girls in elementary schools are still having stereotypical roles
thrust upon them? 'How many secondary school students are being
counseled away from courses which will be essential to quallfy” them
for professional schools?
The nation’s educatlonal system must be overhauled if the intent of
affirmative action is to be achieved. Each educator has a responsibility
in that overhaul If each had assumed that responsnblllty long ago,
federal mandates would have been unnecessary.

. S . .
2. What should physical educators and those associated with athletic
programs do to incredse the probability that -affirmative action will
work? .

126 ,
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, a. Ensure that their institutlon is accountable by askmg to see its

‘affirmative action plan,

. b. Study the plan to determine the extent to whxch women are being
underutilized. All personnel should be looked at, including teach-
ing faculty, research personnel, coaches, admlmstrators teaching
and research assistants, officials, athletic trainers, medical per-
sonnel, sports information’ personnel service staff ‘and clerical

- personnel. (The latter category .may Shgv underutilization of
males.) Student employment should also

‘c.” If-underutilization is found, inquire what affirmative efforts are
being taken to broaden the pool of appllcants\and/or to provide
training opportunities for women..

d. Examine the criteria for promotlon tO See if women are being

- disadvantaged. -If ‘promotion is based ananly on research, do
women have an equal opportunity’ to get release time; resedirch
assistants and secretarial help? S e

e. investlgate whether women have opportunities to qualify as
“head coaches,” athletic directors and department" heads, or are

they always assigned as “assistants?” :

< £, Determine whether counselors have lnfOMatlon concermng

opportunities for glrls ar\d women in athletics and related fields.

'3‘ ‘ In what areas should remedial action be sought? '

Any area where discrimination can be documented, This may in-
clude teaching or staff salarjes, teaching loads, opportunities for sum-
mer schoo! employment, opportunities for extra income jobs associated
with athletic events, terfure, promotions, office space and equipment,
access to fac:lmes such as handball courts and golf courses, committee
assignments, provision of teaching or coaching uniforms, and so forth.

Remedial action on behalf of students should be sought if there are
inequities in program opportunities, facilities, equ1pment uniforms and
supplies, financial aid, employment opportumues modes of transporr

. tation, publicity, msurance or access to tralmng facnhtles or- ‘medical

personnel. .
“Certainly this list of afhrmatlve and remedial action concerns is not

~ all-encompassing. Undoubtedly each person can think of further areas
_of concern in his/her particular situation. Because this-is true,. it is

imperative that each analyze her/his own situation and seek avenues of

"input to thosa in decnsnon—makmg positions concerning inequities that

exnst ' ‘ “

o T

e examined, especnally
‘ the practice of employing male athletes for specific jobs.- ’



O . v i . . ‘
, Emma Goldman, the marvelous femlmst of deca;ies past once wrote-'
P Liberty will not déscend to a people, a people must raise them- Vi

selves to liberty; lt is 4 blessing that must be earned before it can
. be en)oyed ' ‘
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o ST Chapter IX .

" Gaining Support from Other Groups
o ' N. Peggy Burke .

. Introduction . =

" The fact that women haye been discriminated against in practjcally
. all facets of [ife has been recognized. Laws aimed at ending such dis-
crimination and at correcting the effects of past discrimination are on’
the books, but inequities continue, The mege writing of a law does not .
correct societal conditions; rather this is brought about through en- . -
forcement of the law and implementation of corrective measures, Thé:'.;
need for such correctiorican only be recognized gt the‘local Jeve], and
substantial change will likély occur only if someone is demﬁnd'u'\g that
- it must. R T e ' ’
'lngividdal educators should feel the responsibility to make such de-
mands, and many have. Many others, for various reasons, have not
found the courage to take such a stand and such action does require
' courage because it inevitably meets with resistance and resentment
" _from those whose positions are threatened. Sometimes these positions
are very powerful in the in.Stigutional hierarchy. - ... .

Under such circumstances, group action is much more effectiye and
Mmuch “safer” than individual action. Local groups, as mmtiOMdlarlier,
can be very effective, but they frequently lack the experience and ex-
pertise of’-naﬁonally organized women'’s, civil rights and professjonal
orginizations. Many of the national groups have organized state and/ - -
or local chapters in-ordef-to réduée the geographic distance beweén .

- themselves and those needing their segvices. - . ~ R .
- Educators; and especially physical. educators who tend to be- con- /
. s€rvative by natare, have frequently viewed such groups as somewhat
\ radical ‘and have, therefore, been reluctant to seek their help or join
| them in their-many efforts on.behalf of women. Fortunatély, in spite .
\of the sparsity of physical educators and coaches in their ranks these <
\grbups have undertakenlactions that have benefited teachers, cf;chgf -

i
and students. o _ o R
Increasingly, physical educators:are beginning to realize the Vélu‘e.-of-,é.'.\ s
.such groups in bringing about equality for women. who have®:"
“worked with such groups are often amazed at how much strength tan }'} .
be drawn from situations:where informed people with diverse interests %[
.. @re committed to common goals. . \ ‘ R

n
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Space. does not permit a discussion,”of‘th;e"mntribmiﬁhs;_ofﬁ ill the -
“groups and coalitions which are working toward achieving equality for =~ -
women but a brief discussion of asélect number follows; -
WOMEN'S ADVOCACY GROUPS' ;
. g R . .
! Among the mehbership groups whose focus is primarily on wéméq's
, .. rights and opportunities are the Na;ional Organization of Women :
/¢ - (NOW), the Women's Equity Action League (WEAL) and the Natipnal + "
7 Women's-Political Cauciis (NWPC).- The first two are concerned with .-
the total range of oppoXunities for,wamen. The Jast group, while also -
" dealing With genera] issdes facing:women, has as its primary; m.is.s.id.{l
the involvement ?f women in the politicai,_proceségs' of the country: . )
i 4 R

: . National Organization of Women

i

: - “This drganization, formedin 1966, has as its stated purpose, “taking’

- action to bring women into full participation in the mainstream of
‘American society now, exercising all the:privileges and responsibilities
thereof in truly equal partnership -with"men.” It is an action organ- , -
ization determined to achieve goals that will allow people to pursue .

. their lives in an equitable:and fulfilling manner. These goals are sought
-through national task forces and through over 800 local chapters in all
50 states and the District of Columbia. . coL

Goals‘toward which'NOW is currently working include: =~ = -,

. —ratification of the Equal Rights Amendment

. - —equal embloymem opportunities L

: *—revision of state “protectivg” laws for women
—educational opportunities :

4 —reorientation of the educational system L
. —dkvelopmental child care R S v,
paidmatemiy loave
—revision of itcome tax and social security laws Lo Ty
—right to contro] oy own reproduction lives SRR o

—a chance for women in po?erty L : . ) ‘. o i . ‘I

A

~  —revisions of marriage, divorce and family laws .
‘—full participation in political activities e
..—public actommodation | . , S '
i__rlt}g‘.g‘e‘of iif/bme_n‘ir'\ the massshedia, - -y .-
© —ecuméenism: Wotheri'and religion S :
"1. —corporate responsibility _
—.h{‘d‘édlline mystique N Ce .
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“

-volunteensm . - . .
-—socnal 1ust|ce Co - i t

Methods Atilized to accomplish these goals mclude ok

. efforts aimed at increasing public awamnesa as to. temales capa-
. bilities and the attitudes and conditions Wthh prevéqt them from
> realizing their potentlahtles RS .
¢ assistance to individuals in filing sex dlscr;mtnatlon complalnts
and/or bnngmg ]egal action .. - : .
e filing class agtion’, complamts on. behalf of groups of people suf- ‘
fering from dlScnmlnahon uch Filings generally allow individuall
. complainants.to remain anonymOUS for extended penods of time,
- sometimes indefinitely - )
. ® working for legislation: benehcnal to women and against legislation
‘that would have an advérse impact on women
® monitoring the actions {or inactions) of federal enforcement agen-
" . dies and applying pressute to get enforcermrient of existing equal op-
portunityTaws and regulations and withdrawal of the proposed pro-
cedyral regulations Wthh would eliminate lnvestlgatlon of lndlvndual
complaints - e .

Specific aCCOmpllshments toward which NOW has ;
ing include;

® revision of EEQC guldelmes to mclude prohlbltlons agalnst se ‘
L “disgrimination in classnhed help wanted columns . :
¢ .repéal of restrictive Pl'Otecuve labor laws” which prevented
women from holdlng Jnany and being el.i’gi_bl,_e for promotlon
and overtime pay. :
v ., ® elimination of irfelévant émployment cntena C,h as-having pre-
"% school g age children, unless the same standards ‘apply to men
development of non-stereotyped attitudes . toward child- rearmg
® revision of laws and legal procedures whxch discriminate against:
women, mcludlng pro‘perty rights, marriage and divorce, abortion,
employment and educational opportunities, credit and mortgage
practlces, and social secunty and i lncome tax mequltles .

In regard to educatlon NOW lncludes t;he follownng among its State 3
mentofPurposes . Sl T /

°

. We believe,that it is as essential for every gir) to be educated to her e
full poteritial of humai ability @3 it is-for every boy—with the
knowledge that such education is the key to'effective participation in
today s econo)and that; for a girl as for a boy, educatlon can only
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‘be serious where there is expectation that it will be used in society.
We believe that American educators are capable of devising means
of imparting such expectations to girl students. Moreover, we
consider the decline in the proportion of women receiving higher
and professional education to be evidence of discrimination. This

. discrimination may take the form of quotas against the admission
of women to ¢olleges and professional schools; lack of encouragement
by parents, counsellors and educators; denial of loans or fellow-
ships; or the traditional or arbitrary procedures in graduate and
professional training geared in terms of men, which inadvertently

- discriminate agamst women. We believe that the same serious
attention must be given to high school dropouts who are girls as

to boys. .
- Other educational accompllshments NOW has contributed toWard
include: ‘ .
- ® breakdown of sex-role stereotyping in curricula and textbooks

* employment of increased numbers of women in professional and
administrative ranks :

* elimination of salary dlfferences and retlrement benehts based on
sex

¢ implementation of more equitable admissions policies

* development of increased*programs of women's studies in hlgh

, schools; colleges and universities ’

* execution of a cap and gown protest march in front of the Depart-

ment of Labor in support of affirmative action

National task forces of special interest to educators include: .-

-

~~compliance
—compllancc higher education
—education

—women and health
—legislation

—state legislation

~-women and sports

In addition, NOW, through its Legal Defense and Educational Fund,
has established a Project on Equal Education Rights (PEER) which
monitors the enforcement of all federal laws banning sex dlscnmmatlon
in_education. Established under a Ford Foundation grant, this project
focuses on Title IX enforcement, particularly in clomcntary and sec-
ondary schools (87)

Bfforts specifica y,j(ttcctlm, physlcal education aﬂd athletics include:

b Y
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¢ written commients on the Title IX Regulations including the phys-

_ ical education and athletic sections ) '

e testimony on the Title IX Regulations before the Subcommittee on
Post-secondary ‘Education. (The entire proceedings of these hear- °
ings have been published andsshould be available, through your
congressional representative or senator.)

e meetings with representatives of HEW on the Regulations and
Enforcement Procedure Proposal :

* Continuous monitoring of proposed amendments to Title IX and
the preparation of written testimony and oral testimony when
permitted \ : ‘

e suggestions that state education departments be made accountable
for Title 1X enforcement and for collecting the anrual self-evalu-
_ation forms of local school districts. '

State and local chapters have also supported discrimination com-
plaints of women coaches, charged school boards with sex discrim-
ination in athlétics, defended the rights of girls to play on boys teams,
formed sports clubs for young girls and boys, and succeeded in getting
more money and publicity for girls’ sports. : . .

NOW:'s .publications include two newsletters, Do It Now and Peer
Perspective. National dues are $10 per year, renewable every January 1.
A special membership of $5 may be elected by those with limited
resources. Dues include an annual subscription to Do It Now and
should be mailed to the National Organization of Women, 5 South
Wabash, Suite 1615, Chicago, IL 60603. PEER Perspective can be re-
ceived free of charge by writing to PEER, 1029 Vermont Avenue, N.W.,
. Washington, DC 20005. Inquiries as to the NOW chapter nearest to
you should be directed to the Chicago office.

Wbmen’s Equity Action League

Founded in 1968, WEAL is a nationwide women's rights organiza-
tion dedicated to women's equal participation in{society with all the
rights and responsibilities of full ‘citizenship. WEAL, which has di-
visions in many states and individual members in all states, works pri-
marily in the areas of education, legislation and litigation. The edu-
cation committeé works to make sure that males and females get an
equal education, and the legislative committee lobbies for non-discrim-
" ination in-all laws including credit, pension reform, working conditions, -
education, health, taxes and social security.

In 1970, WEAL discovered that Executive Order 11246, which had
previously been enforced insituations primarily involving blue-collar

/
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construction workers, applied to colleges and universities. On Janugry !
31 of that year this small, unknown group filed its first complaint” of

.~ sex discrimination against the academic community with an “industry-
wide charge” of a pattern ‘of sex discrimination. Within the first three .
years following this filing, more than 360 class-action complaints. were
filed by WEAL and .other women'’s groups against individual highex
education institutions. Their- charges were so well docummented that
none was refuted by subsequent HEW investigators. ' '

WEAL also has filed many charges against efementary and secondary

schools. This national campaign to eliminate sex discrimination {n'edu-

‘cational’institutions has resulted in affirmative action programs, salary
raises and back pay awards. - o ‘ v

WEAL also helped draft the Women's Educational Equity Act,
worked to end sex discrimination in want ads, an filedwcharges of sex
discrimination against medical schools. This latter\action was a factor
in the passage of legislation prohibiting sex bias in admissions or training

programs at schools receiving federal funds. : .
As part of its regular program, WEAL continues to:

>

2

®* Work for ratification of the Equal Rights Amendment -

* Conduct surveys on the status of women in local and state govern-
ment

* Cosponsor seminars, conferences and training sessions on issues
of interest to women

- Provide a speakers bureau .

* Conduct surveys and prepare studies in such areas as credit, em-
ployment, social security, sports, administration and fellowship
opportunities. C

®. Prepare source materials to aid local groups _

® Work for the rights of housewives (home managers).

In carrying out its legislative goals, WEAL:

Pl

* Monitors legislation of interest to women and publishes the Wash-
ington Report which summarizes the progress of all legislation af-
fecting women ) . :

*. Meets with and lobbies government officials

* Testifies before Congressional and state legislative ‘committees
on problems of discrimination in education, employment, credit,

. estate and.family rights = - ‘ b

® Monitors and prods government dgencies to enforce sex discrim-
ination laws,

134
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'In the area of litigation WEAL has, in addition to filing against ed-

ucational institutions, brought charges against financial institutions for

" discrimination in credit. National,'state and local chapters also advise

and assist individuals in filing complaint$ and/or bringing suit.

In education, WEAL has been concerned not only with employment
opportunities and admission policies but also with_efforts to eradicate
sex-role stereotyping in literature, in testing and ¢ounseling materials,
and in the manner in which students are treated. Equal access to all ed-
ucational - programs and activities has also been a focus.

Much of the efforts aimed at ending sex discrimination in program
opportunities has centered around physical education and athletics.
Studies comparing athletic programs. for males and females have been
completed in a number of school systems and institutions, and charges
of discrimination have been filed in sgveral states.

At its national convention in.1973, AL adopted a resolution urging
HEW to take steps to pr vide equality in physical education and ath-
letic programs. In keepingiwith that resolution, WEAL has undertaken

" 'a number of efforts on behalf of Title IX, mcludmg

>
e written comments to HEW ‘
e telegrams and létters to the White House : :
e lobbying efforts against proposed. amendments that would have
adversely affected physical education and athletics
e testimony before Congressional groups holding hearings on such
amendments and on the Regulations proposed by HEW

'WEAL also presented testimony. before Congress in support of the .

bill designed to require ‘Little % eague to “admit girls. Additionally, this
organization has recently established a National Clearinghouse on Sex
Discrimination in Sports,” as a part of its Legal and Education Defense
Fund, to collgct mform.mon about sex discrimination in athletics and
physncal educ&tlon programs in elementary and seconqary schools, col-
leges and uniVersities and -community funded programs. Information
should be sent to' WEAL, 821 National Press Building, Washmgton

. A ..
WEAL actions taken at the state and local levels include:

e challenging league and confcrence rules that discriminate against
females ' :

® monitoring institutions’ comphancc with Trtlc IX, lncludmg, ath-.

letic budgeting, number and kinds of sports for females, and allo-
catién of physical education facn_htnes and equipment

B
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¢ /working to upgrade recreational opportunities for females, minor-
ities and the handicapped . ©

* filing charges of sex discrimination in the provision of physical educa-
tion and athletic opportunities for students o ‘

* filing complaints on behalf of women coaches. S

The following publications and kits are among these available from.
WEAL af the address listed above. Checks should be made payable
to WEAL Educational and Legal Defense Fund. The first price listed is -
for WEAL members, the second for non-members.

Women Graduates in Higher Education ($1-$1.50). A statistical
study of the B.S.; M A. and Ph.D. recipients for 1969-1972

Women and Fellowships ($1-$1.50). An eyamination of the awarding
of fellowships and grants. ‘ S ,

Higher Education Kit ($2-$2.50). Information on federal laws and

< regulations and on the filing of complaints. Revised 1975.

K-12 Education Kit ($2'-$2.50). Information on sexism, federal laws’
and discrimination in'education.

Sports Kit "($1.50-$2). Information on Title IX and other federal
laws and on the filing of complaints. Revised 1975. '

Title IX (kits in production).

i Regular membership is $15 per year. A $7.50 membership is also 4
available for students, retired persons and others with limited resources.
In addition to a regular newsletter and the Washington Report, mem-
bership provides many opportunities to Work_actively to end sex dis--
crimination by participating in study or action committees. |

N

National Women’s Political Caucus ' ' o )

Founded in July 1971, the NWPC operates as a multi-partisan or-
ganization with caucuses in all 50 states and the District of Columbia.
Operating independently and. in coalition with other groups, this or--
ganization devotes'a great deal of time to a wide range of issues facing
women, including maternity benefits, child care, part-time and flexible
employment opportunities, minimum wage amounts and coverage,
pension and social security reform, credit laws and educational op-
portunities. Its primary function, however, is involving women in’ the
political process of the country both as officeholders and informed.
citizens capable of exerting influence on those who aspire to or do hold
office. Efforts directed toward’this goal include:
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. encouragmg women to actlvely sedk ofhces from the local to the
+ national lével ' ‘ C
_ ® urgingwomen to become delegates to thelr party s national converntion

° nomlnatmg women for Supreme Court and lower court vacancnes :
Specnhc help afforded lncludes )

* identifying vulnerable seats and finding viable candidates
© providing legal advice and Campalgn planning information
* providing speakers

adv:smg on media coverage
. assxstmg with fund raising |
. momtonng the electlon process

5

The Caucus also monitors Presndentlal candidates and publicizes
their views on issues affecting women, State and local caucuses’ func-
tion in the same manner with regard to candidates seeking local and
state offices.

Hang as its number one priority the ratlhcatlon of the Equal Rights
Amendment, the Caucus is exerting special efforts in those states that .
have not yet ratified. Realizing that one way to change laws is to change
lawmakers, the Caucus, in concert with other groups, is wagking to
unseat the die-hard opponents of the ERA. The Caucus also prepares
. ‘testimony on legislative matters ‘and frequently is asked to make recom-
mendations to White House councils.

Membership dues, which are $15 annually and include the newsletter
and special bulletins, should be mailed to NWPC, 1921 Pennsylvania
Avenue, N.W., Washington, DC 20006.

Commissions on the Status of Women D

Unlike the groups mentioned above, these commissions are generally
appointed rather than operate as open membership groups;:although
some local comimissions may practice an open membership policy.

"The commissions had their genesis in the President’s Commission
on the Status of Women appointed by President Kennedy in 1961. The
ﬁl:f;t state commission_Was appointed in. 1962, and by 1967, all states
plus the Virgin Islands, -Puerto Rico and the District of Columbia |

had established such groups. Many local commissions have.also been -

established.

Initially, most of the state commissions were created by executive
order and were therefore referred to as Governer's Commissions, In-
creasingly they have moved to legislative establishment and bud%;eting
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which affords them the advantage of greater continuity and added re-
sources, but frequently ‘leads to less freedom in defining their own
program and procedures (5). State commissions are appointed by the
govem_br- or legislature while commissioners of local gr oups are usually
appoirnited by mayors or county boards. . :

In the early days of the commissions, the work was carried out by
the appointed members. This was found to be an inadequate approach

- and growing numbers of these tommissions are.receiving funding to

employ professional staff members. . o
Through various standin‘g and ad hoc ‘committees, the commissions
undertake -both long- and ‘'short-range projects deésigned to assess and.

- improve the status of women. Areas of interest include, pyt are not

limited to, employment, education, credit, sexism, prison reform, re-
tirement plans, child care, guidance and counseling and family and
probate laws. Efforts are made to assess and meet the needs of females
of all ages, educational backgrounds, races, nationalities and economic

* status and employment pursuits.

‘In addition, most commissions maintain a roster of qualified women -
whom they can recommend when vacancies occur in appointive po- -
sitions. Qualified women are.also encouraged to run for public office.
. As was true of the other organizations, the commissions are working ‘
for ratification of the ERA and generally monitoring legjslation af-
feq‘ting women..In addition to their planned programs and priorities,
commissions attempt to deal with the problems faced by individual
women. Local commissions can‘be especially helpful in this role.

Since commissions do carry the weight of the. appointing agency,

they have a unique. opportunity to influence public opinion and de-
cision makers (5). T , .
.:An Interstate Association of C@misSio’nS on the Status of Women
was founded in 1970, and an annual conference was first held in 1971.
Actions™pf this group are in no way binding on state commissjons. For
informatjon about the nearest commissjon(s), writé to this group, now
knowr”as the National Association of Commissions for Wimen, at
926 ]. Street, Room 1003, Sacramento, CA 95814. :

American Civil Liberties Union

.The ACLU, founded in 1920, has 275,000 members of whom 100,000,
or 37 percent, are women. It is organized into 50 state affjliates and
some 350 local chapters, with offices in maost medium and large cities.
Approximately 5,000 attorneys volunteer their services to ACLU.

The stated purpose of ACLU is “to protect the rights of freedom of

-,
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inquiry and expression, privacy, due process of law and equahty be- :

fore the law guaranteed to all Americans by the canstitution” """
" This group appears before the Supreme Court more frequently than -
any other group except for the Department of Justxce, and has lltlgated\
. thousands of cases in the lower courts. Additional efforts at protecting

civil liberties are directed through legislative actions at the natijonal,
state and- local levels and at administrative proceedings of federal,
state.and local agencies.

The ACLU provides legal representation for the many grolips which
are seeking rights historically denied them, including females. In the

'spring of 1972, the ACLU established as a priority program a Women's

Rights Project to eradlcate through litigation and public edycation,
those laws and- pohcnes which discriminate on the basis of sex. It focuses

-primarily on issues related to employment, goverfiment - benefits, edu--

cation, insurance, maternity rights and athletics.
Since its founding, the Project has been involved in most of the
major Supreme Court cases on Women’s fights and maintains 2 legal

- docket of several hundred sex discrimination cases which the AGLU is

litigating. Virtually every ACLU affiljate has established a' ‘Woman's

Rights’ Comnmittee or liaison person who works with the national Pro- .

ject staff and caoperating attorneys in their own states to develop pro-
grams to fight sex discrimination. Anyope interested i Working on the
Women's Rights Committee will be provided contact names by the
national offices (see addresses below),

.The ACLU won a case in the Idaho Supreme Court that held that
women are entitled to equal protection of the laws. TWo cases that
reached .the Supreme Court’ involved a challenge to discrimination
against women in jury service and a challenge to sex discrimination in
social security benefits. The latter case was won through a decision al*

* lowing widowers a3 well as widows to be entitled to benefits (23).

In the area of education, the nationa) ofhce and/or affiliates have:

* Pressed universities to wnthdraw from participation in Rhodes

scholarship programs in hopes of pressuring the Brltlsh parliament
to change the terms of the will to include women. *

* worked to influence legislation to increase the rights of teachers in
regard to dismissal practices and other employment procedures

* indicated an interest in pursuing student izhts

* issued comments on the Tltle IX Re&ulatlons

1]

I:d:tors Noh In 1975 tht British },ovunmgm pressed lq,ml ation f("' the equality. of
women, and in December 1976, 13 American women were the first recipients of their
sex to be awarded Rhodes scholarships.
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In addition, the Project has prepared a packet which can be used by
nonlawyers in fighting sex discrimination in athletics and physical edu-
cation. Affiliates have been active in litigating sex discrimination suits
in athletics and physical education. Some suits have invblved students’
rights while others have'involyed the rights of teachers and/or coaches.

Publications by the ACLU include:

. The Rights of Women, Susan C. Ross. A handbook en the legal
rights of women and remedies womeﬁ can use to enforce those
rights. $1.25.

Legal Docket. A cumulative, descriptive listing of ACLU afflhate and
national office litigation in the area of sex dlscrlmlnanon Updated
on a quarterly basis.

Employment Discrimination, Kathleen Perans A handbook for Tltle
VII and other employment litigation, from the filing of a charge
to the framing of remedies. $2.

“Equal Pay Act Guide.” A lay person's guide on how to file and
process a charge under the Equal Pay Akt

"Private nght of Action for Retaliation Under the Equal Pay Act ”
A legal mergorandum.

Social Secun:; Briefs on various issues of raclal sex discrimination
in ‘Social Selurity laws, including brief before the Supreme Court
in Weinberger v. Wiesenfeld.

Sex Discrimination in Athletics and Physical Education. A compre-
hensive packet of materials containing legal and organizing -advice
on fighting illegal sex discrimination. $1.50. -

AContributions will be accepted where no charge is indicated. - ,

Basic membership in ACLU is $15 with a $5 limited .income option.

This includes a subscription to Ttle national newsletter, Civil Liberties,

and to local affiliate newslett ACLU membership automatically

- makes one a part:of both- theZanonal organization and the state af-
filiate and local chapters, where they exist. Dues should be sent to

ACLU, 22 East 40th Street, New York NY 10016. The Women s Rights

Project is at the same address

Al

GROUPS REPRESENTING EDUCATORS

Space’ does not permit a dlscussmn of all the groups representing
educators The followlng member organlzanons are offered as examples.
Amencan Association of Unnversnty Professors

For ‘more than 60 years thls organlzanon has concerned itself with °

[}
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i matters related to academic freedom and to issues pertaining to faculty
rights and status. AAUP has more than 70,000 members and chapters -
" on many two- and four-yéar college and university campuses.

The work of AAUP is accomplished,both nationally ‘and locally” +..
through :major committees. One of the most recently established of
thesq is. Committee W on the Status of Women in the Academic Pro-
fession whose activities have included the followmg areas:

leaves of absence for child-bearing, rearlng and family emergencles

tenure and affirmative actlon : . :

equal pay : TR R E AP Serle

salary surveys and the development of a klt to- a551st faculnes and i
administrators in undertaking salary studies : '

sex-based differentials in fringe beneflts . )

graduate education '

Representatives from Committee W complled and gave testimony on
the Title 1X Regulations, and presented an €specially strong case against-
the - continued “discritination "against women in retirement benefits.
This excellent testimony is contained in the proceedings of these hear-
ings (21). A number of comments were also made about the weak- -
‘nesses of the athletic sections. The national Committee W encourages
the ‘establishment of Committee W's at the conference and chapter leve'l
and they provide personnel to. chapter and conference meetlngs upon'
request o R

In 1974, at the 60th annual meetmg, the members called UPOn the

. -Secretary .of HEW and other government officials to enforce vigorously
the laws and policies of non-discrimination and afhrmanve action and
to adhere to the spirit as well as the letter of the requlrement They
also adopted a resolutiof urging the issuancejof Title IX regulations
that would assure equal access to all programs In higher education, in-
cluding athletics, without regard to sex (71).

In 1975, Committee Z on the Economic Status of the Profession re-
ceived a grant to gather and publish data on sex differentials in com-
pensation. Areas of future endeavor include:

. collectlve bargaining issues of special concern to women
~ o formulation of an employment roster of qualified v women
¢ issues involved in part-time appomtments )
Membershlp dues vary according to salal‘y Wlth a range of $12- $36. »
Graduate student memberships are $5. The AAUP Bulletin and na-, !
tional and state newsletters are mcluded in the membershlp o

Y
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: Am‘eriean Feaeration of Teacﬁers |

[

The AFT, a member union in the AFL- CIO, has approxnmately half

‘a mllhon members, nearly 65 percent of whom are women,who teach

in pubhc schools and in colleges and .universities. It has established a
Women's nghts Division'which functions to‘rotect the employment

_rights of women, inform people of these rights and assist locals in set-
© ting up similar Women's Rights Comnmittees. :

‘Some of the provisions that contracts seek to mcorporate are:

. equal pay for equal work

® equitable practices in hmng, promotlons extracurr‘l‘cular assign-
ments and athletics -+ ¢ N

* elimination of sexist stereotypmg whlle emphasnzmg the Capacmes :
of each student as an individual

. equitable health and medical insurance benefits

. ‘treatment of pregnancy as any other temporary. dlsabxhty

. Chlld-reanng leaves for: either parent

Some of the resolutions adopted at AFT annual conventions mclude

* ratification of the ERA ,
*® increased leadership roles for women in the union
* support of parental-rights K
* eradication of sexism in teaching materials » .
. development of cumcular matenals for chlldren on the equallfy
ﬂOf women
‘support for contm(ung educatlon and counselmg programs for
women :

* elimination of single sex vocational schools
* ® support for affirmative action programs

The AFT prepared written comments in support of Tltle IX and of
stronger provisions in several areas of the Regulations including the/
athletic section. It has also suggested that locals examine their contract
provisions to see wheher they require that athletic coaches, male and
female, receive. comparable salanes based on their respon51b|ht1es and

. expenence

Publications_include several pamphlets and monographs on women's
rights and one major publication, Women in Education: C}langmg

“Sexist Pmchces in the Classroom, revnsed 1975

‘

Netional Education Association

This organizatioh, originated in 1857, is reported by Encyclopedia
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“Britannica to be the largest professional organiza;io_n in the world; having °

| the one million memb,ﬁerA k in 1967 is° organization hag gone

‘"on. blic’ record as.being opposed"(q“alj,/forms of discrimination_ ‘It§'-'-,v =

goal for 1971-72 was listed as*human and civil rights for all educators
and children. ‘

Actions taken specific to sex discrimination include res°]“ti°“5'.PUb':w

lications, -multimedia ‘presentations, litigation and Sta:.tf?’fx_\ents and
testiriony in support of Title IX and strong enforcement regulations, -
«In 1971, this group. adopted a resolution calling for non-discrim-
~..ination in employment practices at all levels, including administrative

and non-discrimination in access to' eléctive, appointivé and staff ;po- .:

; sitions. NEA has also stiggested that state and docal affiliates should be
systematically evaluated for non-discrimination. ‘ '

The DuShane Emergency Fund has been established tO‘dEf end teachers’
rights by ensuring constitutional protection, academic freedom and

freedom from discriminatiO"- For examp]e’ the Fund has b'een USed to ’ el

plan legal strategies, file “friend of the court” briefs_.and to pay at-
tomney:’s fees and/or afford extending interest-free loans if the educator’s
_case has Jegal merit arid meets other established criteria. '

Suits have beeh filed- on behalf of women educators fo r ”equal'pro~
 tection of the laws" in situations involving maternity leave, tenure and : .

., seniority-rights, retirement, Promotion and salary benefits.

.. This group has urged HEW to develop a nationwide data banj bh'.:..‘f_
the number of women and minority persons available for college teaching . ..
positions, NEA is also one of the groups that has filed€harges against™

HEW for f4ilure to enforce civil rights legislation. The NEA jourpal,
Education Today; regularly carries articles: on Title IX, affirmatjve
action and sex bias in textbooks. C S
Publications available from NEA include: ' ,
'.’I.A;C?‘O_inbating Discrimination in the Schools, Legal Remedies and é}yide;

lines, Order #385-11604. L

ERA, The Equal Rights Amendment and You. $6, 0680-1-OE. (Tape)

Nonsexist Education for Survival. $2.25, #385-11Q12. . )
- Sex Role Stereotyping in the Schools, Paper $2.50, #0578-3-OF,

Today's Changing Roles: An Approach to Nonsexist Teaching, ¢3,

#1346-8-OE, ke

' m‘em.‘#sss\ueoz.- - .

" Multimedia programs are also available on sex role stereotyping.
' The publications are avqi]ablc‘ from\ NEA Order Department, The
t Haven, CT 06516,

* Academic Building, Saw Mill Road, W

What is Affirmative Acfl;on?'Combating Discrimination ‘in Employ- .



. MemberShip. dues,” which include, Today's Education, _are Acti'\re i
$30, !;\_ssoc‘iate $15, Para-professional $15; Student $3.50, and Retired-
-$5. H . . - ) . WL
. ( . R ,

Amencan Alhance for Health Physncal Edl¢at10n and Récreatlon

) Found,ed in 1887 thns orgamzatlon of 40,000 member ffers strong .
support to those pursuing equal opportumty in educat JIn 1972, -
President Barbara Forker established a Committee to Study Discrim-

.ination Against Women and Gnrls wnth the SPeleic Ob)ectWes of inves-
. tlgatmg

-

. dlSCl‘lmmaho" in salary, Promotlons and tenure
e administrative oppdrtunities for the female
‘e_coaching quahhcatnons and opportunities

P

In_the spring of 1973 the Task Force on Equal OPPOrtumues for .
‘Women and Girls was appointed as a subcommittee to study' the prev-
alence of sex discrimination patterns-in educatlona] materials and coun-
seling and guidance .materials at:all levels. ‘An extension of time Was '~
granted to these groups by AAHPER's 1973 president, Willis Baughman.

_ In 1974, President Katherine Ley broadened the focus of equal op-
" portunity concerns by appointing a Task Force on Equal Opportunity
. and Human Rights. This group has continued through President LeRoy
- Walker s term of office, with Marjorie Blaufarb acting as staff liaison. -
*-~This “group hds developed.a-human rights -andyaffirmative actiof:
document with statements on emploYment opportunities and hmn8,
procedures; salaries, working conditions, fringe benefits, promotions

and tenure; program offerings for all’grade levels and the handicapped:
and guidance and counseling and provisions for the support of intrd-
mural and athletic programs for all students. It has also called on the
Research Council for help in identifying and performing research re-
lated to problems of discrimination and other areas, of partncular con- |
cern to-women and winorities., . ° . |

Information related to equal opportunity is frequently published in
AAHPER's Journal of Physical Education and Recreation. Update,
AAHPER's newsletter, has a regular feature entitled ‘Update on Leg-
islation Washipgton Report” and _fregugntly carries ofher ‘articles re-
lated to opportunities for women. Marjorie Blaufarb, director of public’
affairs, AAHPER, ‘has written a pamphlet, Complying with Title IX of-
the Education Amendments of 1972 in Physical Educatlon and High -
School Sports Programs.

The leadershlp of AAHPER has given supPort to Title IX through.
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 written comments and testimony and has strongly supported Women s
rights in the governance of athletics. - T

: A%, sub-units of AAHPER, The Natnonal Assocratlon for Glrls and
»Women in Sport. (NAGWS) and the Association for Intercollegiate -
Athletics for Women (AIAW)” have become effective forces for. _equal

opportunities for girls and women in their. specific’areas, in- educatlon

-generally, and in society at large. Their eﬁorts include improving the. . .

ablhtles af womep through conferentes, wo‘r‘kshops and clinics; mform-
. ing. the .members through newsletters and other malllngs preparmg
© written comments and presenting Congressmnal testimony on_leg-
. islation affecnng women; joining with .other groups in lobbying efforts
on behalf of wornen; and generally pressing for programs that allow

. for the. deVe,lopment of girls and women's abilities.

B

ATIONAL COALlTlON FOR WOMEN AND GlRLS lN
EDUCATION

A

The organizations that comprise thé- I}Iaﬁonal Coalition: for Women\ :
and Girls in Educatiop (llsted in. Appendlx H) have chosen. Washlngton'
area representatives to meet and work .togethér in monitoring leg-
islation and ‘otHer issues of concern to women. Many also serve as in-
formation gathering agenties whose publications are invaluable to the
quest for equa) opporiunity. While all have publications which are cir-. -
culated to their membership, The Project on the-Status of Women of-..

" the Association of American Colleges should be especnally recognized

-for its W1despread distribution’of éxcellent materials. O B
N Moqt of these groups alsp presented testimony and/or prepared ex-

tensive writteh statements in support of Title IX and strong regulations.
Discriminatjon in phyqrml educ.mon and athletics was trequently em-
phaqlzed Jin these statements. . ' . v

RV

'»'The National Commrsslon on lnternauonal Women's Year
3z

The National Commlsslon on International Women’s Year has been
funded by Congress to set up state and/or regional conferences for -
women with a culminating National Women's, Conference to be held.

_ This national conference is slated tor*Novembér 1977, and LUﬂleCn(C :
in each state: ptecede it. ' '

. Originally formed in 1975, ‘the National Commission spent almbst 12
‘months investigating the “barriers to the tull participation of women in
the Nation's life.” The recommendations cover all tycets ot Jjite and' -
were submitted to President Ford, Speuha recommendations relative to

E I
s
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the areas of physical education and sport are reproduced below (pp.
162-166, 168-172). The complete 382-page report, titled ”... To Form
a More Perfect Unien ..." Justice for American Women, is available
.from the Office of l’ubllc Information, IWY Commission, Room 1004,
Department of State Building, Washmgton DC 20520.

5
v

STUDY ON ATHLETICS AND PHYSICAL EDUCATION BY U.S. COMMISSION
ON CIViIL RIGHTS*’ o

The IWY Commission recommends that the U.S. Commission on
Civil Rights conduct its planned study of “Sex Discrimination in
Physical Education and Athletics” without delay, using this study to .
evaluate the effectiveness of title IX (Educ#tion Amendments. of
1972) in ehminating sex discrimination:in physical education and
athletics generally in educational instiwtions.

Backgrbﬁnd

- Sex discrimination in athletics and physical education programs has

certainly been the most publicized and controversial issue surrounding
lmplementatlon of title IX of the Education' Amendments of - ~1972;
which /prohibits sex discrimination in federally assisted education pro-
grams.

The commissioners of the U.S. Commission on Civil nghts Mve
approved a study of “Sex Discrimination in Physical Edugation” and|
Athletics” for inclusion in the budget for FY 1977, “THis $183,000
study is planned to begin in November 1976 afid- to be completed by
Pebruary 1978. It would investigate such areas as:

" @ The fundipg and stafﬁng of programs, and the provision %f the
number and type of programs provided for girls and women;
® The impact of discriminatory treatment on the development of
female children;
> @ The manner in which the athletic system itself contributes heavily
to the socialization of girls and boys and the imposition of limiting
sex role stereotypes, as well as the impact of limiting. physical
abilities on the employment future of women; and
* The Federal role in assuring nondiscrimination in physical education
and athletlcs under title IX of the Education Amendments of 1972.

B

'

o7 R(cqmmtndmnn approved by Entorcement of th( Laws Committee Jan. 8, 1976; by

TIWY Commission Jan. 16, 1976. . J
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L4

HEARINGS ON THE FRESIDENT'S COMMISSION ON OLYMPIC SPORTS%8

‘The IWY Commission on the Observance of International Women's
Year recommends that the President's Commission’ on Olympic
Sports In Its hearings Include the topic of women's participation and

. leadership. ‘ '

a

Background CL P

The ,mandaté"of the President’'s Commission on ©lympic - Sports

| clearly includes a study of the role of particfpants-in the governance

of their own sport. Data indicate that women are discriminated against

-as participants and leaders in sport competition representing the United
‘| States. - _ . ‘

.

PARTICIPANTS IN WORLD UNIVERSITY GAMES--MOSCOW 1973

No. of No. of Nbo. of events
coun- ) coun- -
- Sport : . Men tries... .. Wdmen tries - Mert Women
Basketball ' .. . 325 29 186 «~ 16
Wrestling 197 .
Water Polo | 13
Volleyball ° 262 27 174 15 . ’
Gymnastics 89 28 43 12 6 . 4
Track and Field 446 55 182 31 21 13
Swimming 156 29 80 6 13 9
" Diving 24 14 17 *10 .
Tennis . 51 - 25 . 36 21 ) ,
Fencing 211 29 “52 0 15 6 t2 .
3

{ .
. ¥
WOMEN IN LEADERSHIP POSITIONS —MOSCOW 1973

. - , - Percent
. . R Men  Women
Coaches women'’s basketball = - . 85 15
Coaches women'’s volleyball 70 30.
Chef de mission, 72 countries o B 100
8

8 Recommendation approved by Enforcement of the Laws Committee Jén. 8, 1976; by
IWY Commission Jan. 16, 1976 . [
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EXPANDING THE ROLE OF WOMEN lN THE GOVERNANCE OF SPORTY

The IWY Commission will contact natlonal spoxt governing bodles,
federations, associations, and committees to request that they (1)
compile data' on the ﬁequency and levels of female leadership in
their oxgani,utlons, (2) develop affirmative action programs to bring
women tep:tsentatim into all levels of their sports governance
structures; and’ (3) -send copies of the data and affirmative action
ptograms to, the lWY Sectetatlat

?
Cb

Background

*'As with most power structures, women are largely underrepresented |

in the policymaking bodies of sports organizations. For instance:

At a 1973 meeting of the General Assembly of lnternatlonal
Federations (GAIF), there was one woman representative among the
ofhmal delegates.

‘At a 1975 executive committee meeting -of the U.S. Olympic

- Committee there were 2 women as official representatives among
about 35 officials. .
At the 1975 General Assembly of the lnternatlonal Federatnon for

University Sport there was 1 woman delegate among’ represen-.

tatnves from 44 countries.

A group of sportswomen, actmg as consultants for the U.S. Center
for International Women's Year, agreed this kind of exclusion is
characterlstlc of the sport organization system.

The above recommehdation, calling for afflrmatlve actxon, would -

be sent o the following groups:

" "National Archery Association of the Umted States
Amateur Athletic "Association of the United States
Amateur Athletic Union of the United States.
National Collegiate Athletic Association

National Federation of State High Schoel Athletic Assoqatnons
National Association of Intercollegiate Athletics

Natlonal Junior College Athletic Assocnatlon

American Badminton Association

American Association of College Basketball Coaches

Little League Baseball -

U.S. Baseball Federation

‘

¢ Recommendation approved by Enforcerhent of the Laws Commmee Jan. 9, 1976; by |- -
* | IWY Commission by mail ballot Feb. 1976: .
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> National Association of Basketball Coaches of the United States
Basketball Federation of the United States of America
International Association .of Approved Basketball Officials .

* Amateur Bicycle Leagtie of America

.American Canoe Association e

"'~ Amatéur Fencers League of America

- U.S. Figure Skating Association
U.S. Gymnastics Federation

#U.S. Team Handball Association’
American Alliance for Health, Physical Education and Recreation
Amateur Hockey Association of the United States \
Field Hockey Association,of America _ o
U.S. Judo Federation - ' 8
American Motorcycle Association ,

National Association of Amateur Oarsmen Co
U.S. Olympic Committee -

U.S. Parachute Association
National Association of the Partners of .the Alliance
U.S. Modern Pentathlon and Biathlon Association

- National Rifle Association of America
U.S. International Skating Assoglatlon

"~ U.S. Ski Association - '

_U.S. Soccer Football Federation
Amateur Softball Association of Amenca

. Sports Ambassadors

Interservice Sports Committee _
People-to-People Sports, Committee .
'U.S. Collegiate Sports Council e

U.S. Lawn Tennis Association )

U.S. Table Tennis ‘Association
'U.S. Track and Field Federation
U.S. Track Coaches Association
11.S. Volleyball Association .
U.S. Wrestling Federation - .

" Amateur Basketball Association of the United States of America
American Horse Shows Association, Inc. | _ o
American Swimming Coaches Association '

.U.S. Yacht Racing Union '
American Bowling Congress

[
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HOCLAMATIONS TO ENCOURAGE WOMEN IN SPORTS”’

The IWY Commission recommends that: e
ate,

1. A proclamation pe issued for all Federal, and local |
recreation-oriented agencies and the President’s Council on Physical
Fitness and Sport, calling for program emphasis on lifetime sport
opportunities for women, _

2. The President issue’ a -proclamation .declaring ap “Equality for
Women in Sport” day during the Bicentennial Year. The sports day
would honor past US sports heroines and encourage schools, col-
leges, and other public agencies to advance present and future op-
portunities for women in sport, especially through compliance with
title IX of the Education Amendments of 1972. -

+  |Background

Sports participation is an important aspect of the quality of life for
citizens. However, participation in sports has always been emphasized|
more for men than for women, both in the Popular press and through |
.| more institutionalized support of sports for men and boys. L

Prominént men’s collegiate athletic associations such as the National
Collegiate Athletic. Association and the National Football . Coaches
- | Associations have peyer supported title IX prohibiting sex discrim-

ination in education and have maintained that implementation at the
|collegiate level would destroy college football. A '

Data from research in 1969 and 1973 show the following disparities in
expenditures for men’s and for women’s collegiate athletic programs. =

MEN'S AT»HLETIS BUDGETS—19¢9*

. o . N
Class A (major footbgy]) institutions) Average révenues $1,397,000
, " Average expenses 1,322,000

) . . Profit - - 75,000

Class B (college divisiq + Average revenues 185,000
institutions) Average expenses 247,000
' ! 05 -65,000
Class C ' : Average re 37,000
: - Average exj. - 196,000
- Loy - —65,000
Class D (major basketbal] with no Average revenues 69,000
football) ¢ - Average expenses 196,000

Loss  -—127,000

7P Recommendation approved by En’forcemenl of the Laws Committee Jan. 9, 1976: by
IWY Commission Jan. 16, 1976, . ,
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== | FITNESS- AND SPORTS

Fitness and Sports to revise its 1973 publication in the following man-

-| which link. welght trammg for women to motherhood only; page 62

Background

account three relevant facts:

s

+~ - MEN'S ATHLETIC BUDGETS——1969' cont,

Class E (no football) Average reévenueg 22,000
. Average expenses 54,000
Loss . - - 32 000

',

B "Michael Ralborn, Financial Ahalysls of Intercollegmle Athletics, Natnonal
Collegiate Athletic Association. 1970,

WOMEN'S ATHLETIC BUDCETS—“1973" .

lnshtutlons over 20,000 students -$12,938
10,000 to 15,000 students . ! 9,420
5,000 to 9,999 students : : : 9,493
3,000 to 4,999 students . ' - 9,412

. _Under’3,000 students : . 3,991

‘ :

Manlynf Vmcent Ioumal of Health Physlcal Educatlon Re;;t;tlorl Mar
1973.

»

REVISING THE PUBLICATION. OF THE PRESlDENT'S CQUNCIL ON PHYSICAL

SUCCESTIONS FOR SCHOOL PROGRAMS; YOUTH PHYSICAL FITNESS
SEPTEMBER 197377 .

The IWY Commission requests the President's Coundl on Physical

ner: . . .

1. Eliminate unnecessa differences in standards between boys
and girls appearin ages 12, 13, 14, 31 (girls’ push-ups), and 48, . .
> 2. Eliminate s¢’xxst prejudices inherent in text; pages 53 and 54, -

where only men athletes are listed for gains through interval tralmng, :
page 83, where only the “football coach” is listed as a public relations
asset; page 88, where girls’ role in public demonstratlon emphaslzes

dance, gymnastlcs, and other “form events.”
»

The committee, in making the above recommendations, takes into

* Research indicates that boys’ and glrls physical performance is
comparable prior to puberty :

o

71 Recommendation approved by Enforcement of Laws Committee Jan, 9 1976 by

IWY Commission Jan. 16, 1976. ) .
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e The effects of socialization appear to detnmentally affect female
~ physical abilities at all ages. . .
* Publications of the:Federal. Government should lead the way in
encouraging excellence in all areas of performance from itscitizens.
) ' - . '
TITLE lX OF THE/EDUCATION AMENDMENTS OF 197272

The IWY Commission recommends that: 4 .,
» 4

i The Secretary of the Department.of Health, Education, and
Welfare (HEW) direct the.Director of the Office for Civil Rights to ef-
fectively enforce title IX, including the withholding or té¢rminating of
Federal funds.

2. The Secretary of HEW instmct HEW'’s Office for Civil Rights
to_establish immediately a full compilation ‘of all title IX rulings to date
and to continue to maintain this compilation in the future, indicating
that this compilation will be avallable to both HEW staff and the in- * -
terested public. )

3. The President and the executive branch oppose any amendments
which would weakerrthe protections against sex discrimination in /
education guaranteed by title IX. )

Backgroupd | _ .

At this time neither HEW civil rights staff nor the public has access
to a compilation of rulings on, or interpretations_-of, title IX (which
prohibits sex discrimination in federally assisted education programs).
A major obstacle to meanipgful compliance with title IX has been the
lack of consistent, sound interpretations of the law and relevant regu-
lations. Additionally, there has been a great deal of variation from re-
gion to region concerning the ““proper” interpretation of title IX. B
" Because HEW staff do not have access to this information, they are |,
unable to answer some important substantive questions on title IX,
leavmg schools, colleges, and the victims of sex discrimination without
guidance on how to mterpret the law or protect their rights.

* Several legislative amendments have been introduced in Congress to
weaken title. IX. HEW did not oppose the “Tower Amendment” (con-
cerning intercollegiate athletics) and the President indicated in July
21, 1975 letters to the chairs of the House and Senate Cammittees
which jurisdiction over title IX that he would “welcome Congressional
hearmgé on [the -O’'Hara bl" which would exempt certam intercol-
legiate gfh]enc activities from title IX].” ' H .

"2Recommdgpidation. approved by Enforcement of the Laws Committee Jan. 9., 1976
by IWY Commission Jan. 16, 1976,

- [ - ) ,
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| status of title IX cases is unavailable from HEW, there have been many |

) Until July 1975, when HEW's final regulation for tltle lX took effegt,
' enforpement was minimal, as many complainants were told their cases
would not be investigated until the regulation was final (mcludmb -
-1some whose cases were-in an unambiguous, noncontroversial dréa and
which' could notgposmbly be Affected. by the fmal stages of the reg-
*|ulation process)

“Since the regitxon took .effect, although hard mformatlon on the|

indications that HEW does not intend to move. forcefully against sex
" “|discrimination’ lllegal under tltle lX :

* According to HEW's enforcement plan for elementary -and secon-|
dary school systems this year, title IX ranks eighth m priority
.among 12 kinds of enforcement actjon.

* The civil rights office has scheduled only six comprehenSnve sys-|"
tem wide reviews undef title IX this year—6.out of 16,000 school
districts.

* According to the 1976 plan, HEW intends to mvestlgate only.a
fraction of the title IX complaints it expects to receive this year.
For example, while the. Atlanta office expects to receive 120 com-
plaints this year, it plans to investigate only 33. The New York office _
has set aside time to look into only 3 of this years projected 52

. complaints.
- One HEW reglona[ civil rlghts unit,- the Dallas officé, has notified
title IX complainants that it canggot handle their complaints at this

- time claiming that a court orderﬁqulres the office to put all its re-
sources into resolving race discrimination cases. Several organ-
izations have asked for an m)unctlon to force HEW to resume act-

~ ing on title IX complaints.

* Although HEW argues. it cannot adequately enforce the law be-
cause, of “lack of resources,” the civil tights.office turned back
over 10 percent of its budget to the Treasury unspent last year. The
Administration requested no new positions for enforcement in el-|
ementary and secondary education for the current fiscal year.

® HEW is currently being sued for nonenforcement of title IX as well
as several other laws barring sex discrimination-in education.

* HEW is currently exploring the possibility of turning over some of
its enforcement responsibilities, including the investigation of com-
plaints, to the States.

* In June 1975 HEW proposed new civil rights procedural rules
which would relieve the Department of its current obligation to|.

act on complaints filed under title IX and other civil rights laws.

3 ‘158‘ :
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| (see below, under Prlormes)

Despite ‘strong pressure to rescind this proposal, HEW Secretary
: Mathews has refused tb indicaté that a revrsron will include .the
" obligation to investigate all complaints. o ,

HEW OFFICE FOR CIVIL RIGHTS RESOURCES AND ENFORGEMENT”

The IWY Commission recommends that:

1. The Office for Civil Rights, Department of Health, Education,

and Welfare (HEW) immediately formally withdraw the “Consolidated
Procedural Rules for Administration and Enforcement of Certaln Civrl
Rights Laws and Authorities”;
" 2. The Office of Management and Budget (OMB) lmmediately re-
view the enforcement resources and priorities of the HEW Office of
Civil Rights, and support increased appropriatlons if necessary to es- - -
tablish and maintain an effective enforcement effort under title lX of

v

‘the Higher Education Amendments of 1972;

3. The Office. of Civil Rights, MEW, develop and |mplement a
complaint-processing. system that ‘would’ include action on current

" | complaints at the same time the backlogged complaints are processed,

in order to handle effectively all matters of discrimination without plt-
hng one group agiunst another.

Background™

The controversy over the HEW Offlce of Civil Rxghts enforcement of
Executive Order 11246, as amended, (i.e., the contract compliance pro-
gram) surrounds the substantive program as well as the programmatic
procedures. As Congressman O’Hara stated in the hearings on the civil
rights obligations of institutions of postsecondary education, “They
may disagree on what HEW should have been domg, ‘but they all
agree that it hasn't been doing it.””> The backlog in- complaints is due

to inadequate staffing and the Adams v. Weinberger decision in Dallas
\

~>

3Recommendation approved by. Enforcement of the Laws Commxttee Dec 4, 1975;
by IWY Cdmission Dec. 5, 1975.

7Some &f the material in this background section was excerpted from a study pre-
pared by Norma Raffel, “The Enforcement of Federal Laws and Regulations Prohibiting
Sex Discrimination in Education,” under < v:  1¢t with the IWY Commission.

>Hearings before the Special Subcorrmt:  on Education and  Labor, U.S. House of

Representatives, Sept. 1974, p. 322.
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~ In October. 1972, HEW/OCR issued ”ngher Educatlon Guldelmes
which related the requirements of Executive Order 11246, as amended
(contract comphance program), and the Office of Federal Contract
Compliance’s Revised Order No. 4 to colleges:- and universities havmg
Federal contracts However, according’ to the former Director’ of the
Higher Education Division, HEW/OCR, the guldelmes were not spe-
cific enough for institutions to know what was expected of them, and ‘
they did not provnde specnhc guldance to HEW/OCR’s regional staff
for evaluating institutions’ affirmative action plans (AAPs). “A Format

_|for Development of an Affirmative Action Plan by. Institutions of

ngher Education”. was issied on August. 1975 to facilitate compliance |
with Executive Order 11246 and’ to clarify the obhgatlons of. colleges

‘|ard universities to maintain acceptable AAPs.”

Complamt Processing. The Higher Education Division of HEW’s Of—

- |fice for Civil Rights enforces Executive Order 11246 for between 863

and 1,300 institutions; estimates vary. As of; December 31, 1973, the

|HEW/OCR Higher Education Division inventory showed a total of 296

Executive order complaints (individual and class) that were considered
active. ‘The status of these complamts is descrlbed on the chart below:

Invesnganons

Ac- .
- ' Total  knowl- " Com- Letters of
K : ‘no. ©  edged  pleted findings* Other**
Individual complaints 116 4 30 23 §9
Class complaints 180 128 10 23

‘The letter of finding is sent to an institution after an mvestlgatlon and details
what is needed to bring the institution into, comphance

**Other: Referred for enforcement mvestngahon scheduled negotiation, or
no dtsngnanon ' 5

Of the individual complaints 35 percent had been only acknowl-
edged, 45 percent had been investigated, but a letter of finding has
been issued in only 20 -percent of the complaints filed. Of the class
complaints, 71 percent had only been acknowledged, 18 percent had
been investigated, and letters of finding were jssued in 13 percent of tne.|
complaints filed. In calendar year 1974 HEW/OCR received 197 Ex-

ecutive order complamts and resolved 33.

AMENDING PROPOSED’ REGULATIONS IMPLEMENTING TITLE IX OF THE

.| EDUCATION AMENDMENTS OF 1972%2 ' ) .

5

The IWY Commlssnon recommends that khe Presndent consnder the .

"lRecommendanon adopted by lWY Commission May 16, 1975. o

155] 50
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following recommendations for chariges in the reguhlions‘_lo imple-.

ment title IX bf'lh‘g Edu'&atioh Amendments of 1972:

1. AlioWing complainants the option of using internal grievance pro-
cedures, if ah institutionhas them, or filing complaints directly with the
Department of Health, Education, and Welfare (HEW). The complainant
would, of course, have the option o} both filing with HEW and using the
internalgrievance procedure, - R

2. Developing 3new provistopr which would require the recipient o"‘f~ )

Federal assistancdfto conduct and publish self-evaluation to assess its
status in regard to existent sex discrimination. This evaluation should

.| cover admissioni practices, financial aid, educational program access,

curriculum, and athletics, aswellasemployment. L Ty
3. Establishing a uniform pension policy under the existing Federal

'{ legislation now covering employment. The Equal Employment Oppor-
tunity; Commilssion (EEOC) guidelines, which, require equal periodic-
"| benefits, would appear to be more equitable, and the title IX regulations

should reflect this approach. .
4..Deleting:the references o contact sports and ireplacement of the
athletic sections with the language of the June proposéd)irafl. ! .

| ENFORCEMENT OF TITLES VIl AND VIII OF THE PUBLIC HEALTH
| ACT OF 19718 . : : .

The IWY ‘Commission recommends that the Secr-etary of the De-

-partment of Health, Education, and Welfare (HEW) take immediate

steps to publicize widely the provisions of the Public Health Service
Act prohibiting sex discrimination in admission to Federally funded
health training programs and to develop an effective enforcement
program, including prompt handling of complaints and compliance
reviews, . : i

B4

SERVICE

MODEL COMPLIANCE REVIEWS IN EDUCATIONAL lNSTlTL_JleNS“ '

The IWY Commission recommends that the Department of Health, .

Education, and Welfare (HEW), Office of Civil Rights, should.conduct
‘model contract compliance reviews of various types® of educalipnal
institutions: school districts on both the elementary and secondary
level, doctoral-granting institutions, comprehensive col]eges and uni-

83Recommendation appro"\.'ed by Enforcement of the Laws Committee Jan.
- |by' IWY Commission Jan. 16, 1976.

84Recommendation approved by Enforcement of the Laws Committee Sept.
by IWY Commission by letter, announced Dec: 5, 1975,

S

9. 1976;

16. 1975;

85 All except ‘elementary and secondary level school districts are classifications for

higher education used by the Carnegie Commi_ssion on Higher Educagi‘on.

o ' 156
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‘| versities, 2-year colleges and universities, professionil ‘schools and
-other. specialized institutions, and liberal arts colleges. Any deficiencies "

uncovered: during the réview should regeive appropriate enforcement -
and the results shpuld be widely publiclzed

de -

U.S. OFFICE OF EDUCATION TASK FORCE REPORT, ‘A LOOK AT WOMEN
IN EDUCATION® o . :

The, IWY Commission recommends that : i

1. The Secretary of the Department of Health, Education, and
Welfare (HEW): immediately authorize a followup report to analyze
the progress that has been made to date on the réecommendations

‘included in A Look at Women in Educdtion and to identify HEW.

plans for implementing those recommen*ons whlch have not yet
been fully implemepted.

2. The Assistant ‘Secretary “for Educatlon at FlEW take immediate
steps to implement those recommendations which have not yet been .
implemented. ] b P

CIVIL RIGHTS SURVEY OF ELEMENTARY AND SECONDARY SCHOOLS

The IWY Commission recommends that: .

1, The Department of Hearlth Education, and Welfare (HEW) con-
tinue ‘ts Elementary and Secondary School Civil Rights Survey to be
completed annually by all schools.

2. The survey form be revised to contain additional questions con-
cerning sex discrimination, in order to determine institutional com-
pliance with title IX (Education Amendments of 1972),  and to collect
all data by both sex and race or ethnicity in order to'determine pat-
terns of discrimination against minority females.

3. The HEW Office for Civil Rights collect all survey forms for

. | analysis and make this information available to interested parties.

TITLE IV FUNDS OF THE 1964 CIVIL RIGHTS ACT TO END'SEX SEGRE—
GATION®

~ The IWY Commission recommends that the Secretary of the De-
partment of Health, Education, and Welfare (HEW) instruct the Com-

8%Recommendation approved by Enforcement of the Laws Committee Jan..9, 1976; by
IWY Commission Jan. 16, 1976.

87 Recommendation approved by Enforcement of the Laws Committee Jan. 9, 1976; by
IWY Commission by mail ballot Feb. 1976. .

83Recommendation approved by Enforcement of the Laws Committee Jan. 8, 1976;
by IWY Commission Jan. 16, 1976.

182
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missiones ‘of Education to use funds available under title' IV of the
1964 Givil Rights Act to end sex segregation by: T

1. Revising the point system for awarding funds under- this act,
s0 that projects or training aimed at -eliminating sex segregation are
"nof at a disadvantage; o o

" 2. Seeking adequate appropriations so that projects aimed at elim-
‘Inating sex segregation can be funded at art appropriate level ‘with- .
out reducing the funds available to end segregation based on the -
other grounds covered by the law; and : o

3. Establishing a title IX information center to provide information,
materials, and technical assistance to General Assistance Centers,
training institutes, and State agency training programs funded through
title 1. Ty :

CREDIT®
The IWY Commission recommends that: E y

1.. Each government enforcement agency promptly promulgate and
publish rules and regulations to secure compliance with the Equal
Credit Opportunity Act (ECOA)—particularly such agencies as the
National Credit Union Administration, the Civil Aeronautics Board,
the Interstate Commerce Commission, the Packers and Stockyards
Administration, the Securities and Exchange Commission, and the
Farm Credit Administration, .

2, Each enforcement agency promptly revise all compliance forms,
handbooks, and other materials used by compliance staff to reflect the
requirements of the ECOA and its implementing regulations.

3. An Equal Credit Opportunity Complianice Unit be established
in each enforcing agency tq/direct agency compliance efforts and to
process ECOA: complaints filed with the agency. Uniform standards
and requirements for enfording ECOA should be promulgated. and
utilized by the regional offices. )

4. The Equal Credit Opportunity Unit of each agency establish
procedures to monitor all complaint investigations and compliance re-
views conducted by regional offices. The findigg and remedial actions
taken by regional or central offices should be described in semiannual
reports issued by the Equal Credit Opportunity Unit of each agency.
‘These reports should be available for public inspection and should be
noted in the Federal Register quarterly. C

5. Whenever an investigation or compliance review conducted by
any enforcing agency indicates_reasonable cause to believe that a -

. h‘mcommendations approved:by. Enforcement of the Laws Committee Jan. 8. 1976; by

IWY Commission Jan. 16, 1976.

'
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" | violation o} a sex discrimination prohibition of any Federal statute or, -
executive ardgr has occurrad, the ECOA ‘enforcing agency Immedlat}ly Ll y!‘
notify ‘the z'gi:y’-charged with enforclng‘l\lﬁﬂ‘liw or ‘executive order. : '*
4’[0,4hdllt_l\t'¢’_;"’j!ls, exchange of informatjon, the ECOA enforcing f
agencies shall promptly enter into Memorandums of Understanding faep
‘with other ‘Federal agencies and these memorandums shall be pub- :
lished in the Federal Register. ST e v _ L (A
6. Each EquaAl".,‘Credit Opportunity Compliance Unit receive ade- i o
|, quate - funding aid ‘stafb_to-carry out its fuhcti'o‘nsl.i It shall conduct ® R
train;%u:g sesglonis for compliancelpersonr_lel‘and examiners, ’ 1 o

5
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OTHER SUPPORT GROUPS o i
Todo a general llst};ng of support groups is to invite the di§pleasure %
. of those inadvertently omitted; however, it is felt that the following ad- ¢

ditional groups who offered testimopy or prepared written statements .

. in support of Title fi¢ and the proposed Regulations should be noted: .

American Federatipn of State, County and Municipal Employees
Association of Women in Mathematics: , - , ,
Michigan Coalition of Labor Union Women “
Modern Language Association of America .

‘National Association'of Student Personnel Administrators

United Auto Workers "-Wc_)m'en'sLDeparEment, Detroit, Michigan

As the preceding pages have shown, there is much support available
to those who find it necesdary tado'battle against discrimination. Waging
such a battle is the right .of individuals who feel that they, their col-
leagues and/or their studerits élj(]’z'in'ot being provided equal opportunities.
However, ending discriminatio"r‘} is.more than the right of the deprived,
it is the responsibility of al] citizens. Only when people are judged on
their individual capabilities will this country live up to its pledge which
ends “with liberty and justice for gll.”

Many. groups will give support, but they too need support. Most
exist on the dues and volunteer time of their members. The more peo-
ple who become involved, the less the demands on everyone. Are you,
doing your part? Steps taken now .could leave footprints on the sands

of time. , o
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- Lxst of Abbrevnatxons

AAC— Assoélatlon of American Colleges v
AAHPER —American Alliance for Health, Physical Educatlon and Rec- ’
reation \
AAUP—American Association of University- Pr_ofessors
ACE—Ametican Council on Education
ACLU—American Civil Liberties Union -
AFT —American Federation of Teachers -
AIAW'—Association for Intercollegiate Athletics for Women
BPW--National ‘Federation of Business and Professional 'Women's
Clubs, Inc.
EEOC —Equal Employment Opportunity Commission
FAPECW —Florida Association of Physical Education for Collegf.
Women
FCIAW —Florida Commission on Intercollegiate Athletics for Women
HEW —Department of Health, Education and Welfare
NAGWS —National Association for Girls and Women in Spor\t
NAIA—National Association of Intercollegiate Athletics
NCAA —National Collegiate Athletic Association
NEA —National Education Association
NJCAA —National Junior College Athletic Association
"NOW-—National Organization for. Women
OCR--Office for Civil'Rights
OFCC—Oftfice of Federal Contract Compliance
PEER: --Project on Equal Education Rights
SAPECW- Southern Association of Physical Education for College
Women
WEAL —“Women's Equity Action League

* -
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B. Federal Laws

Federal l_.aWs‘v and Regulations

Ry

In Educational

June

This chart updates the one origlna!ly prepared in Oclober: 1972 by the Project on

.

Executive Order 11248
a3 amanded by 11375

Title Vil of the Civil Rights Act
of 1964

as amended by the Equai Em-
ploymenl Opportunity Act of
1972

Ettective dete

Which Institutions sre covered? ~

_What is prohibited?’

-

Exrompllons from coverage

O

ERIC

Aruitoxt provided by Eic:

Octobaer 1. 1968.

All inatitutions with federal con

. tracts of over $10,000 '

Digcrimination in employment
(lncJudmg hiring, upgrading.
salaries, fringe benefits, traifing,
and other condilions ol empliy-
ment} on the baais of race, calor,
religion, national origin, or snx
Covars atl employeos :

None

March 24, 1972 (July 1965 for
nonprofessional workers). (In.
atitutions with 15-24 employees
were covered aa o! March 24,
1973)

All institutions with 15 or more
employees. -

-

Discriminalion in employmenl
(including hiring, upgrading,
salaries, tringe benetits. training,
and other conditions of employ-
mont) on the basis of race, cotor,
religion, national orlglir. or sex
Covers all employees

HReligious institutions are bx-

' empl with respecl to the em-
| "ployment of individuals of a

particular religion or relgious
order {including those limited to
ane sex) to pertorm work for

that institution. (Such Institu-
tions are not exempl from tho .
prohibition of diacnimination
based on 90y, color, and national
origing)




and Regulations

O

ERIC

Aruitoxt provided by Eic:

Concerning Sex Discnmmatnon

Institutions’

1977

P

a

3
roject on the status
’ he stalus \women

and education of

.
Association of American Colleges

the Status and Education of Women of the Association of American Colleges.

Equel Pey Act of 1863

as amended by the Education

Amendments of 1972 . .
<

Title I1X of the Educetion Amend-
mente of 1972

‘as aménded by the Bayh Amend-
ment of 1974 (P.L. 93-588. stat.
1862) and the Education Amend-
-ments ot 1976

Title Vil (Section 789A) & Titke VIl
{Sectiop 845) of the Public Heelth
Service Act X

as amended by the Comprehan:
sive Health Manpower Act & the

Nurse Training Amendments Act
ot 1971,

July t, |972.(June, 1964, 1or non-
protessional wovb_(em)

Al lnshlumgs

Diacrimination in salanes (inciud-
ng almoat ail fringe bene-

1it8) on the basis of sex. Covers
all employees

None

July 1, 1972 (Admissions Bro-
visions eftective July 1, 1973).
TheTitle 1X requiation went into
effect on July 21, 1975 **

Allanstitutions receiving federal
monies by way of a grant, loares
or contract (other than a contract
of insurance or guaranty). Non-~
educational organizations which
operate an 8ducation program
which receive or benefit from
federal financial assistance are
also Covered.

Discrimination a?amal studants
and nmplnymm on the basis of
so 't

Religious institutions are ox
ampt 1 application of the anti-
(ﬂscnnunanon provisions s not
conaistent with the religious
Jdenets of such organizations
"Muitary schools ate oxomptaf
their primary purpdae 1519 train
individuala for thasnibitary sor
vicns of the U S or tha mer
chant marine

wscrimination i admissions'’
8 pmhmlmu only in vocational
Indtitutions uncluding vocational
high schouts), gradudte and pro
toasional inatituhions, and putiic
undargraduate cosducalional
inatitutions .
Aduitional exemptions worn
also onacted atter Tille 1X'8 pay
sago '

163

Novembor 18. 1971. The Public
Health Sarvice Act regulation
‘went lnlo eftect on August 6,
1975,

[ Allinstitutions receiving or
benetiting from a grant, loan
Quarantee, br interest subsitly fo
«| health personnet trainmg dro-
Grams or receiving a contract
under Title VIl or-Viii of the
Public Health Servuc? Act.?

N

Sex discrimination in admission
of students and againat some
amployoos

None




How is 8 compiain made?

-

~ ®

e ——
Lan complnlnu ofa Pl"lm of
discrimination be made 4 weli
a8 individual complnlnu? \

1

T|m¢ limit tor llllnq complum‘l

I3

Can Invastigations be meds
without complsints?

&

Con ths .mlu lnomutlon b. re-
viswed?

Record kuplno uqulumom.
snd gQoveinmani sccaas to- Tec.
ords,

Office of Federal Contract Com.
pliance Programs,(OFCCP) of
the Department of Labofr has
policy responsibdility and over-
sees federal agency enforcement
programa. OFCCP hasa deslg-
nated HEW as the Compllance
Agency responsible for en-
torcidg the Executive Order
for all contracts with edu-
catlonal Instltutions.
HEW's Office lor Civil Rights
(OCRY) conducts the reviews and
Inves(lgallona
°By Ietter to OFCCP, Secre(ary

, ‘of Labor, OCR or Secrelary of
HEW.

Yes. However,
plaints &re generafly referred to
EEOC. In a few instances in-,
dividual complaints with class
action Implications may be
handled by OFCCP or OGR.

indlviduals and/or organizationg
on behalf of aggrieved em-
ployee(s) or applicant(s). Or-
ganizations may also_{jle class
or pattern complaints without
identitying individuals.

180 days OECCP or HEW may _
extend the time if “'good cause
13 'shown.

Yes. Governmerlt can conduct
periodic raviews without a re-
ported violation, a? well as In
fesppnse to comp aints. Pre-
award reviews are mandatory
for conuacls over $1 000 000

Yes. HEW may lnvesnga(e part
or all of an Institution. .

B

Inatitution-must keep and pré-
sorve spacified records relevany
to the determination‘of whether
violations have occurred
Goverfiment is empowered to re
viaw all ralevant records

O

ERIC

Aruitoxt provided by Eic:

164

ey

individual com. ~

-

Equal Employment Pponunny
Commission (EEQC. e

-

By a sworn complaint form, ob-
tainable from EEOG.

.

. 1

Yes. -

Individuals and/or organlzations
on behalf of aggrieved em-
Pployee(s).or applicant(s). Or- .
ganizations may also flle class
or pattern complalnls without
identification of individuals.

. Members of” (he commissiap,

may alsoAIle chargas

., Gover' !hem can conduct in-
" s(lqa(lom only if charges have
been filed,

’ "

v

Yes. EEOC may Invesllqme part
or all of an establfshment. -

Institution must keep and pre-
serve specified records relevant
to the determination of whether
violations have occurred.
Government isiampowered to re-

view all relevant records.



O

ERIC

Aruitoxt provided by Eic:

Wage and Hour Division of the
Employment Standards Admin.
istration of the Department of

Labor

i
. NN

,-
By letter, telephone cajl, of in
person to the nearest Wage and
Hour Division office.

Yes.

Individuais andﬁw organizations
on behalf of aggrieved em-
ployee(s). Organizations may
also file ctass or patterm com-
plaints without identitying

individuala )

No official limit. but recovery of
back wages 18 limited by statule

.of limItations to two years for a

nonwiilful viotation and three
years for a willtul violation

Yes Government can conducl
periodic reviews without a re

ported viotation, as well.as in
rasponse to complaints.

Yea. Usually the Wage and Holr
Division reviews the entire es-
tablishment

Institulion musl keep and pre-
aerve specilied records relevant
to the determinalion of whether
violations have occurred Gov:
arnment 13 ampowered to reviow

all relevant-records
-

<

Federal departments and
agencies which extend flinancial
aid to educational programs and
activities. HEW's-Otfice for

Civil Righta has pnmary en-
forcement powers to conduct
the reviews and investigations.'®

2

By fotter to Secretary of HEW or
OCR.

Yos

Individuals and/or organizations
on behalf of aggneved party.
Organizations may also lile class
or pattern cornplainls withowt
identifying individuals

180 days. HEW may exlend the

“time if “good cause” is shown.

. .
Yos Gavarnment can conducl
poriodic roviews without a re-
ported violalion, as wall as in
ro3poNnse to complaints.

Yos HEW may investigate those
parts of an inatitution which re-
celve direct fedoral assislance
(a3 woll as other parts of the In-
stitution whether or not thay
receive direct federal assis-
tance). If the Inatitution receives
generakinstitutional aid, 1he en-
tire inatitution may be reviewed

fnstitution must keep and pre
aarve specitied records relevant
1o the delarminalion of whether
violations have occurred Gov-
arnment is armnpowered to review
all rolevant records, 20

HEW's Oftice tor Civil Rights
conducts |he reviews and in-

vestigations.
’

i

l

By tetter to S¥tretary of HEW or
OCR. : .

Yos.

a

Individuals and/or organizations
on behailf of aggrieved party.
Organizalions midy also file class
ar pattern complaints without
wdenlitying individuals.

180 days. HEW may extend the
time 11 "good cause’ is' shown.

Yes. Governmant car conduct
petiodic roviews withcut a re-

ported viofation, as well ag 1

response to complaints

Yes. HEW may investigate those
parts of an inslitution which re-
celve direcl tederal assistance
under Titla Vi1 and VIt (as well
as olher parls of the Institution
ralated to |he program, whether
or not thay receive assistance

. under Ihese titlas)

Inslitullon musl kaep and pra-
setve specitied focords ralevant
to the detarmination of whether
violations have occlirred. Gov-
ornmant 18 empowsered {0 review
all relovant ivcords
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ERIC

Aruitoxt provided by Eic:

<~

Enforcement power and senc-
tions

Can back pay be awarded?

.

Affirmative action requirements.

*(There are no-restrictions
against achion which s non
preferential))

Coverage of labor organizations

Are grlevance procedures re
quired? ¢

13 harassment prohibited?

N

Notification of complaints

4 voluntary compliance fails,
QOFCCP or OCR may institute
admimistrative proceedings to
suspend or terminate fedéral
contracts, and to bar futlure
awards, or it may refer the com-
plaint to the Department of
Justice with’a recommendation
for court action. Court may en-
join institution from unlawful
behavior; and order salary raises,
back pay and other rellef. QCR
may also delay new awards
while seeking voluntary com-
pllance.' Whether individual has
the right to sue nstitution 13 not
clear, -

Yes. Forup totwoyearsfora ',
_nonwilitul violalion and three
yoars tor a willful violation.

Written affirmative actiop plans
{including numerical goals and
tigetables) are required of all
contractors with contracts of
$50.000 or more and 50 or moro
mnploym!s'

Any agreement the institylion
may have with a labor orgamza.
tion cannot be in conflict with
nondiscrimination or atlhirmative
aclion provisions of the Execu-
tive Order

) e
Grievanco proceduras are not
requited, nor is OFCCP or HEW
required b givee waight to find
ngs undar such procedhros

1
o

AN

matitutions are protutitted trom
dischargmg or diserminating
adgamst any employee or ap
phicant tar employmoent bpcause
hefshe has made a complidint,
1sarted with an investigation,
orinstitutod proceezings

.. .

"«‘Nuhmunmn of complamts has

bean erralic in the pasg HIEW
nonties institutions poor to it
vesstigation ndividuals and 1o
Stitutions are suppoaed to be
Dottt i cases ae telorred to
FEOC ‘

it attempls at conciliation fail,
EEQC or the U.S. Attarney
General may file suit.'' Ag-
grieved individuals.may also in.
itiate suits. Court may enjoin
respondent from engaging in
unlawlul behavior, order ap-
propriaté atfirmative action,
order reinstatement of em-
ployees, and award back pay.

Yes. For up to two years prior
to filing charges with EEQC.

Aftirmative action is not re-
quired unless charges have
beeri filed, inwhich case it may
be included In conciliation

agreement or be ordered by the

“

court. | |

Labor organizations are subject
to the same requirements and
sanctions as employers.

Griavance grocedures are not re-
qQuited, noria EEOC reaquirad to
Yiva waighl to tlindings under
such proceduros

. N

nstitutiang are prolibited from
discharging or dsscrminating
against any employes or ap-
phcant t5e amployment becausn
he/gho has made a comptaint,
ansistod with an investigation,
or mstituted proceadings

.
ELOG nohfiea mstitulions of
complamnta within 10 days

I




O

ERIC

Aruitoxt provided by Eic:

1 voluntary compliance fails,'?
Sacratary of Labor may file suit.
Aggrieved individuals may
initiate suits when Department
of Labor has not done so. Court
may enjoin respondent {rom en.
gaging in unlawful behavior, and
order salary raises, back pay.
and interest.

Yes. For up to two yoars lor a
nonwillful.violation and three
years for a-willlut viplation

Affirmative action, other than
salary in¢reases and b.mk pay,
is not required

Labor organizations are pro-
hibited lrom causing or attempt-
Ing to cause an employer to dis-
criminate on Ihe basis of sex
Complaints may be made and
suits brought against these
orqanlzanon_.

Grievance procedurss aro not
required, nor 18 the Wage and
Hour ivision required 1o gived
waight to iindings undnr such
procedures

Instilutions are profibited from
discharging or discriminating
against any employae bucause

helahe has Inade a complaimt,

assisted wath an investigation,
ornatiluted proceedings

A

SOoplaint procedurg 19 very
mtarntal Fmptoyor UndnE joviow
may qv may not know that . vio
I lllw‘v Nas been reported

N v

It voluntary compliance fails,
OCR may institute administra-
tive proceedings to suspend or
terminale federal monies, and to
bar future awards, or it may

refer the compiaint to the De-
partment of Justice with a
recommendation lor court ac-
tion. Court may enjoin the In-
stitution from unlawful activities

and order equitable relief. OCR

may also delay new awards
white soeklr‘.g voluntary com
pliance?' Whether individual
has the right to suq institution is
not clear.

Probably, to the extent lhm em-
ployees are covered.

©

Attirmative aclion is not re-
quired but may be undertaken by
an institution to overcome the
offects of conditions which re-
sulted in limited participation by
persons of aparticular sex. OCR
may r%quire remedl|al acnons it
dlscnmlnmlon is found.

Any agreamant the institutton
may have with a labor organiza-
tion cannot be in contlict with »
the nondiscrimination provisions
of Ihe legislation.

Grovancs procedures arp 1o,
quired for studdgnts and emn-
ployeas, bhul there are no Spe
cihie standards for such pro
coduras, nor 1s OCH required to
Qive weighl to fhdings undor
such procadures. Individuals aro
not required 1o use the pro-
cedures’and may fite directly
with HEW

Institutions aro prohibited from
discharging or discrimmating
agamnsl any participant Q1 po-
tontial participant because he/
ahe has madae a complaint, ay
aisted with an investigation, or
matitutod proceodinga

Procedure not tully dotermined

OUCR notfies istitubions poor to
Investigation’

M
_Io'/ 1 V.o

H voluntary compliance fails,
OCR may institute administra.
tive proGeedings to suspend or \
terminate tederal monies, and to
bar future awards, or it may

refer the complaint to the De-
partment ol Justice wilh a
recommendation for court ac- ;
tion. Court may enjoin the in-
stitution from unlawful activities
and order equitable relief. OCR
may also delay new awards
while seekmg voluntary com-
phanco Whether individual
has the right o sue Insmunon is
not clear.-

onbably to the extent thal em-
ployees are covered. o

Aflirmative action Is not re-
quired but may be undertaken by
an institution to overcome the
olfects of conditions which re.
sulted in limited participation by
persons of a particUlar sex. OCR
may requirg remedial actions If
dlscrlmlna!lon isfound

Any agreemant the institulion
may have with a labor organiza-
tion cannot be in conflict wilh

Ihe nondiscrimination provisions

of the legislation. .

Gravance procedures are re-
quired for students (and
covered employees), but thero
are no specific standards for
such procedures, nor is OCR re-

. quired ta give weight to findings

unhder such procedures. individ-
uals are not required 1o use the
procadures and may file directly

4 with HEW

Inglitations are prohibited from
discharging of discriminating
against any parlicipan! or pa.
tential participant because ho/
she has made a complaint, as-
sisted with an Investigation, or
instituted procoedings
.«,A

.
Procadure not detarnuned. OUR
nolifies inatitutwons prior to -
vostigatian ‘

-



O

ERIC

Aruitoxt provided by Eic:

Confidentiality of namas

Individual complainant’s name Is
usually given to the instltytion.
investigation findings are
usually kept confldential by
government, but can ba re-

vealed by the institution. Pollc,k o

concerning government dis-
closure of investigations and
complaints has not been tssued,’
The aggrieved party and re- - %
spondent are not bound by the
conhdenhalny requirement.

- ismade, Chafges are pot made

.commission or its employees.

Individual complainant's name is
divulged when an investigation

public by EEOC, nor can any of ’
its efforts during the conclliation,
process be made public by the

It court action Becomes neces-
3§y, the identity of the parties
involved becomes a matter ot
public record. The aggrieved
party and respondent are not
bound by the confidentlality
requirement.

For further intormation end
ralavant documants contact:

*Otice tor Civil Rights
Department of HEW
Washington, D.C. 20201

or R
Oftice of Federal Contract Com-
pliance Programs
Employment Standards Admin-
1stration
Department of Labor
Washington, D.C. 20210

or
Regional HEW or DOL Ottice

-Washington, D.C. 20506
N or
Regional EEOC Oftige

Equai Empiéymen! Opportunity
Commlssion
2401 E Street, N.w.

.

" - Relevant documonu ’

3 T

Executive Order 11246, ''Sex Dlscrlminatl n Guidellnes" Federal Register, June 9, 1970;

"“Revised Order No. 4—Affirmative Action |

vogram3'’; Federal Register, December 4, 1971;

plus amendments in Fed. Reg., January 31, 1973; February 1, 1973; February 14, 1974; Apnl
12, 1974; July 12, 1974; "HEW Highér Education Guidelines—Executive Order 11248”; Octo-

" ber 1, 1972; “Revised Order No. 14—Contractor Evaluation Procedures’;

February 14, 1974; plus amendments in Fed. Reg., April 12, 1974; July 12 1974, March 26,
1975; May 28 1975, “"HEW Memorandum to Coliege and University Presidents from Director of
OCR"; December, 1974; “Equal Employment Opportunity”; Federal Register, January A8, 1977;
"Questions and Answers on the Federal Executive Agency Guldelines on Employee Selec-
tion Procedures’, issued jointly by the Department of Justice, the Depanmem of Labor and

the Civli Service Commlsslon Federal Register, January 21, 1977

Equal Pay Act of 1863. “Equal Pay lor EQual Work — Interpretative Bulietin 800"; August 31,
1971; “Extension of the Equal Pay Act of 1983—Fact Sheet"; September 1, 1972

Federal Register, ™~

NOTES '
General

1. State and local employment andfer human relations laws may also apply to educatiohal Inatitutions. The
tourteenth Amendment and other tederal laws also prohibit sex discrimination In some Inatances. The -
Equal Rights Amengment to the U.S. Constitition, passed by the Congress and now In the process of
‘ratitication would. when ratitied, torbid sex discrimination In publicly supported schools at all levels and
would cover both sfudents and faculty. Additionally, Section 182 of the 1976 Education Amendment reads:

lnsmunons of higher aducation receiving federal tinancial assistance may nol use such financlal as-
sistance whether directly or indirectly to undertake any study or project or fultill the terms of any contract
containing an express or implied provision that any person or persons of a pa icular race, religion, sex
or national origin be barred from performing-such study, project, or contract, except no institution shall be
+ barred from conducting objective studies or projects concerning the nature, effects, or prevention of dis-
crimination, or have H.(fun)culum Iaslllcnd on the subject of discrimination, against any such person:

. The amendment was\initially aimed at private contracts between Arab nations and institutlons which
barred Jews trom employment under Hlose contracts. As‘written, the amendment torblds contract re-
strictions in employment on the basis of sex, as well as religion, color and national orlgin, and applles to
domaatic contracts, as well as those originating overseas. [Note. Restriction in-employment under do-
mestic contracts is also clearly promblmd by other stgtutes |

2. Unless otherwise specilied,

mantary and secondary schools and preschools.
3. A bona fide seniornty or meru system is permitted under all quhla!lon provided |he system is not dis-
criminatory on the basia of sex or any other prohibiled ground.

16851
173

" Cinstitution” Includes publlc and private colleges and univarsities, gle-

-
.
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Aruitoxt provided by Eic:
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5

Individual complainant's name, Individua) complainant's name IndivMMual complainant's name
as well as that of the employer may be revealed during investiga- .| may be revealed during investiga-
{and union, it involved), is kept .| tion. It court action becomes tion, If court action becomes
in strict confidence.'* If court ’ necessary, the identity of the necessary, the identity of the
action'becomes necessary, the .| parties invoived bocomes a parties involved becomes a
identity of the parties involved matter of public record. The matter of public record. The
~ becomes a matter of pubhc aggrioved party and the respon- aggrieved party and the respon.
record. The aggrieved parly and Hent are no} bound by any con- dent are not bound by any con-
respondent are not bound by the fidentiality requiroment fidentiality requiremeont.
cwdentmllty requireent.
: N
LA
.
A lr’ -~
s /
. s
wage and Hour Division Office for Civil-Rights Officafor Civit Rights
Employment Standards Admin- Department.of HEW Department of HEW
istration Washington, 0.C. 20201 Washington, D.C. 20201
Department of Labor - or . or .
Washington, D.C. 20210 Regional HEW Office Regional HEW Office
or

Field, Area, or Regional Wage' ’ i '
and Hour Ofhce ’

. 1

Title VIl of the Civil Rights Act of 1964. “Guidelings on Djscrimination Bec?xuse"of Sex"";
Federal Register, April 5, 1972; "Guidelines.on Employee Selection Procedures™; Federal
Register, August 1, 1970; reprinted in Fed. Reg.. November 23, 1976 ‘
Title 1X of the Education Amendmants of 1972. “Final Title IX Redulation"; Federal Reyister,
June 4. 1975; “Memo from Office for Civil’ Rights—Elimination of Sex Discrimination in
Athletic Programs”; September 1975; “Assurance Form for Complying with Title IX—HEW
Form 839A"; March, 1977 -

¢ Title Vil (Section 799A) & Titie VHi (Section 845) of the Public Heaith Service Act. “Final
Regulations for Titles VI and VI, Federal Register, July 7, 1975; “‘Assurance Form for
Compliance with Public Health Service Act Titles VIl and VIH—HEW Form 590''; March, 1972

4. There are no reslrictions against making a complaint under more than one antidiscrimination law al
the same time, or on more than une ground e.g., sex and race, when such djscrimination is prohibited by
legislation .

5. This time limit rofors 1o the time between an alleged discriminalory act and whan a complaint is made, In
general, howoever, the time it 18 interpreted hberally when a cantinuing ‘practice of discrimination is be-
Ing chifengod, rather than a single, isolatod discrnminatory act o

pay cannot bo awarded prior to the eflactive date of the lagisiation.

ExeclUtive Order 11248 as amendad by 11375 .
7. The deltnition of “contract™ 1s very broad and is intorprated to cover virtually all government contracts
and including subcontracts and construction contracts. In some instancos grants may also be considerad
as ‘contracts” covered by the Executive Ordor : ‘
8. Section 407 of the 1976 Education Amendmants reguires certain administrative procedures to ba fol-
lowed befare any lederal lunds, including contracts, may be delayed, limited or tarminated. The provision
applies to local education agencios only .

9. As of January 19, 19773 all covered educational inatitutions, both publi and pavate: were required to
have written athirrnative action ;\L,]n."l . -
Title VH of the Clvil Rights Act of “1‘964 as amended by the Equal Employment Opportunlty Aét ol 1972

10. {n cortam states that have fair employmant {aws with prohibitions similar t, those of Title VII,LEEOC
automatically deters investigation of chargea to the state agency for 60 days. (At the end of this period,
EEOC will handie the charges yniess the state i aclively pursuing the case. Aboul 85 percent o}! deferred
casos roturn to EEOC for processing atter deterral )

P
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11.,EEOC files suit in cases invol ving private Inslllutlons and the Attorney Ganaral files sult In Cauag in- -
_ volving public |nstllullons

Equal Pay Act of 1963 as smended by Education Amendmenta of 1872

12. Over85percent of ail Equal Pay Actinvestigations are rasolved through voluntary compliance.
13, Unless court action is necessary, the namas ol the parties neaed not be revealed. The identity of a com-
plainant or a parson furnishing intormation is not revealed without that parson’s knowledge and consent.

Titte 1X of the Education Amendments of 1972 33 amended by .P.L. 83-568, 83 Stat. 1882 and the Education
Amendments of 1978 .

{Minority temales are also protected trom discrimination on the basis of their race, color or national
origin under Title V1 of the Civil Rights Act of 1964, which covars beneficiaries of, and participants in, fed-
erally assisted programs. )

14. Elementary schools were required to be in compliance with the physical aducanon and athletic pro-
visions of the regulation by July 21, 1978. The adjustment pariod for physical education and athletic pro-
grams operated by sacondary and post-secondary institutions ands on July 21, 1978. HEW has stated that
the adjustmant pariod¥ is not a waiting pariod and that institutions should move into compliance as quickly
as possible. [Note: the period applies only to physical education and athlatic programs.}

15. The sex discrimination provisions ot Titie 1X are patterned after Title VI of the Civil Rights Act of
1984, which torbids discrimination on.the basis of race, color, and national origin in all federaliy assisted
programs. By spacific exemption, the prohibitions of Title VI do not cover employmant practices (axcept
where the primary objective of the federal aid is to provide employment). However, there I8 no similar
axamption for &mployment in Titla 1X and tha Titla |X ragulation covars employment. In Romeo Commubnity
chools v. United States Depariment of Health, Education and Wellare [Civil Action 6-71438, U.S. District
urt, E.D. Mich., (April 7, 1977)] the District Court opinion rejectad HEW's position that Title IX covers
emPloyees. Contrary to earller reports, the District Court’s final order, issued on May 18, 1977, was limited
to only one seclion of the Title IX regulation dealing with pregnancy: Saction 88.57 was declared Invalid.
The order affects only the Eastern District of Michigan. The govarnment has indlcated that it will appeal
the order, and HEW has directed ils regional offices to cantinue to enforce that section of the Titie IX reg-
ulation throughout the rest of the country, pending final disposition of tha question. The District Court's
order doaes not affect othar sactions of the Title IX regulation concemlng employment, nor does it affect
provisions of othar laws or regulations covering employment.

16, Title IX states that. "No person In the United Statas shall, on the basis ol sex, be excluded trom par-
ticipation in, be denied the benelits of, or ba subjected to discrimination under any education program or
activity recoeiving tederal financial assistance.”

17. The foliowing are exempted {rom the admissions, provlslon

. Private undergraduate institutiors.

* Elementaty and secondaly schools other than vocational schools. .

* Single-sex public undergraduate institutions (if single-sex public undargraduate institutions declide to

admit both sexes, they have until June 23, 1979:to admit fermale gnd male students on a nondiscrim-

inatory basis, provided thair transition plang are approvéd by the Commissioner of Education.) . J

Note 1. These exemptions apply to admissions orTIy Such institutions are still subject to ali othar anti-
discrimination pvovislons ol Title tX.

Note 2. Single-sex profassional, graduala and vocational schools at all lgvels have yntil Juna 23, 1879 to
achiove nondlscnmlnalory admissions, provided thelr transition plans are approved by the Commiasioner
of Education. .

18. The membership practices of the Iollovjlng organizations ai

* YMCA, YWEA. Girl Scouts, Boy Scouts, and Camp Fire Girl\.

* Socig! Sororities and-Fraternities which are exempt from td
- Revenue Code ol 1954, and whose active members consist pr

education institutions. ,

* Voluptary Youth Service Organizations which are exempt {

ternal Revenue Code of 1954, and whose membership ha

principally to persons tess than 19 years ot age N

atherson and motherdaughter activities are exempt but if such activities are provided for students ot

one sex, “opportunities for reasonably comparabie activities shall be provided for students of the other
sox.” ! .

axempt:

atlon under Secticn 501(a) of the Internal *
arily of students n attendance at higher

m taxation under Section 501(a) of the In-
traditionally been limited to one sex and
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Programs onactivities undertaken Ry the American Legion in connection with Boys State, Girls Stete.
Boys Nation and Girls Nation conlerefices are exempt. Schools may undertake activities for the promotion
of such events and tor the selection of students 10 attend any such conference. '

Scholarships or other linancial assistance awarded by a post-secondary institution to persons receiving
awards 1n pagean!s based on a combination of personal appedrance, poise and talent. and in which par-
ticipation 1s hmited to one sex only, are exempt, provided the pageant is in compliance with other non-
dlacrimination provisions ol federal law
19. Under Titie VI of the 1964 Civil Rights ACt, which Title I1X of the Education Amendments closely paral-
lels, tederal agencies which extend aid to educational institutions have delegated their enforcement
powers to HEW A'mml!ar delegation of entorcement power is expected under Tille IX.

20. Institutions must a0 maintain on lile for at least three years a description ol any modilications made
as a result of the requiréd institutional self-evaluation and those remedial steps taken to eliminate dis-
crimination. )

21. Section 407 of the Education Amendments of 1976 requires certain administrative procedures to be tol-
lowed beloré any federal funds may be detayed, limited or terminated. The provision applies to local ed-
ucation agencies only . :

22. A3 a result of a court order (Adams v Mathews. Civil Action 3095-70, D.D.C., June 14, 1976), HEW
will acknowledge rece,pt ol a complaint within 15 days of 113 receipt. This order applies only,to elementary
and secondary schools in 17 Southern and Border states; but the time-frame is likely to be extended to all
elementary and secondary schools Time-lrames for post-secondary institutions have not yet been de-
fermined ¢ '

) L
Title VIl & Titie- Vil of the Public Health Service Act as smended by the Comprehensive Health Man-
power Act & the Nurse Training Amendments Act ot 1871

23. Schools of medicine, osteopathy, dentistry, veterinary medicine, optometry, pharmacy, podiatry, public
health, alheq public heaith personnel,.and nursing are specilically mentioned in Titlos Vit and VIIl. The reg-
ulation, (ssued June 1, 1972 by the Secretary ol HEW, specilies that all entities apptying for awards under
Title VIl or It are subject to the nondiscrimination roequirements of the act.

_2A. The regulation states: "Nondiscnmination tn admiggion to a tramung program includes nondiscrim-
" ination in all practices relating to apphicants to and students in the program,; nondisciimination in the en-

joyment of every right. privilege.and opportunity secured by admission o the program. and nondiscrim-
ination In atl.employment practices relating to employees working directty with applicants to or students
in the program ~ - _ '

25. Section 407 of the 1978 Education Amendments requires certain administrative procedures to be fol-
lowed belore any tederal funds may be delayed, timited or termmated. The provision applies to local edu-
cation agencies only B

THE PROJECT ON THE STATUS AND EDUCATION OF WOMEN of the Association of
American Colleges provides a clearinghouse of information concerning women in education.
and works with institutions, government agencies and other associations and programs af-
fecting womep in higher education. The project is funded by Carnegie Corporation of New
York. Pubtication of these materials does not necessarily constitute endorsement by AAC or
Carneqie Corporation of New York. This publication may be reproduced in whole or pant
without permission, provided eredit is given to the Project on the Status and Education of
Women, Association of American Colleges, 1818 R Stieot, NW, Washington, DC 20009.
»

Bernice Sandier Director

Margaret C. Dunkie Associate Director Arlene Fong Craiq  Stall Assistant

- Francelia Gleaves  Staff Associate *s+ Deborah Martinez-  Staff Assistant
Kay Meckes Staft Associate ! Connie Reid - Staft Assistant
Kathleen Witson Admunistrative Associate

Assoclation of Amarican Colleges - N
) 1818 B Street, N W Washington D C 20009 202/87- 1300
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C. State Laws (Summary)

(Compiled by: Education Commission of the States)

State Labor Laws Affecting Women Employed in Education

~ Hours and Overtime
State Wage. —————— Special Protective Laws
(minimum wage . Work Overtime e Equal Pay.

State . provisions) Ceiling "Pay Weight  Seating-  Other Law
Mabama - - - - - - -
Aaska X(R) - X X - - X
Arizona X(A) : X - - - - X
Ahansas - X(A) ) & ) - X X X
California X(B) - - X X X X
Colorado X(B) X(C) - - - X X
Connecticut X(A) - X - - - X
. Delaware ) (1.1 — - - - - -7 =
Florida ' - - - - X . X a X
Georgia X(R) - - - - - X
Hawaii X(A) - X - - - X
Idaho XA) - - - X - X
lllinois X(RA) X - do- - - X
‘I?ﬁdi)m " XA — - - - - X
. — — — —_— — — -
Kansas ' X(8) X(C) - - X - X
Kentucky - X(A) X ) S - - X X
° Lovisiana X(B) .- - - X - -
Maine . X(R) x* X - - - - X
Maryland X(A) - X - - - 7 X
Magsachusetts  * X(A,B) X X X - - X
Michigan X(A) X* - X - X X
Minnesota X{A} - X - - - X
Mississippi - X - - - - —

Missouri - 7 X - - X X X
Montana X(A} X X - X - X
Nebraska XN - - - X X X
Nevada {1,V i X X - X X X

New Hampshire X(A.B) X - - X - X
New Jersey x(R) - X - - - X
New Mexico X(A) = X X - X - -
* New York X(A,B) - X - X X
North Carolina XN - X - - X -
Morth Dakota X(B) X — - -/ X X
Ohio X(A) X X X x/ X X
Oklahoma R X - - - —- X
+ Oragon : X(n) - - X X - X
Pennsylvania XA X X - X X X
Rhode island | X(A) X X - - - X
South Carolina — - - - - X —

South Dalolw XA - . = - - - X,
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[ o e
Hours md-Onﬂiim % %
State Wagey — i ——- v Spocul Protectm Laws
(mnmmum wage  Work Omtlme - - Equal Pay
', State promons) Ceiling , Pny Smmg Othel
) Te'm;mc - X . X e
. Toaas X(n X X X
T Utsh X(A) A= X X
Yermont X(A) ’ -~ - X
Virginia - X X -
{Washington * X(A,B) - - X
mv&pnu R (114 X - X
Wisconsid  *. - xwégy SN O X X
Woming .- XN e =0 X X
~ ’ Py »
- ; . -":; A
3 8 e pe e IS
. ﬁ‘?&‘m N v
. 3 “ﬂ}} . o .
: ) -
Cd
, 'y )
e '
A
>
- ¢
* —-Permit or special agreements must be obtained tor overtime wmk and compvnsatmn_
** . Exceptions during prdetvonary pvnud[ s

(A)  ~Minimum wage laws v . ~
(B) —Mimimum wage orders N ’
(C)  -Miwimum hours orders. .
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Rmnﬁy Enactéd laﬁisl

State
Mabama
Alaska
Airona
Arkansas
California.”
Colorado
Connecticut
Delaware .
Florida
Georgia

" Hawaii. © 7

Idaho
lllinois
Indiana

lowa

Kansas
Kentucky
Lovisiana °
Haine
Maryland
Massachusétis
Michigan

© Minneséta

Mississippi
.Minouli
Montana

* Nebraska

Nevada ,
New Hampshire

- New Jersey

New Mexico
New York
North Caralina

North Daota- -

Ohio, '
Ohlahoma ~
Oregon
Pennsylyania .
Rhode Island
South Carotina

. South Dakota

JTennessee
Teras
Yah -~
Vermont

Admissions, Treatment of
Students and Activities
- * Institutions of " Womenas
State © = = Employses— -~ EqualRights
Constitu- Elementary/  (excluding state s Amendnfént
tional " Higher- Secondary  labor lawy'and Other - {date
. Améndment Educlliotb Education  FEP legislation) ugmm?u nlmodk.‘
— - - “_' S (R . -
1 X, - L - . m
S SR K YoT e
- X X X - wmn .
P - - - - mn
X - X S X ¥n
- : - - - n
- - - - - v— <
‘X =L T - PR n
- - - - - 412
X - - - - - - ‘.
2 a . 2 " 2 wn ¥
- - X . - - Ly _
- X = - = R 7/
- - X - - 6/72 '
- - - -7 - w
X - X X . - an
X - X NS A
- X X - - 5/T2 *.
- X X ~ » - 113,
— - “ - - -— — { {
X - - - 7 X "
- - - - © 3/62*
- -, b - [ -
X - - - - X n:
- — . X X . X omn
S - = -, 1.
- X X - - 5/12 .
- - X - e L -
- - ~ - - 215
- - - - - 214
- - - X - -
- — - X - Y22 k] N
X X . X A= s - 9/72
- - T - yn
- X -, - - A
- C- X, M { X 213
= - e "~ - 412"
X - C M ] - im0
Xb - . L - . 4
- - = X "‘, - o - U
¢ , .
4 . . - PR
17 - ST
L BT ’
. 1 /J L
. LA L

.

-
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" * A
t
- ]
) .
. " Admissions, Trestment of
. - ) Students and Activites ¢
s : i Institutions of Women a8 :
Statp . =~ Employess . . Equat Rights
Constity- - Elementary/  (excluding state Admendment
. tlonal * Higher Secondsry - laborlawsand ' Other R (date .
. State Amendment  Educstion  Education  FEP legislation) Legislation . ratified)
R L O s e
Viginia X - - - - yo_.
Wahinglon X .-, - X X L wyn
West Virginia 2 E | 2 2 2 472
Wisconsin - - X - X 472
Wyoming Xb - - - - 1773
o . *® !
g

. R i
* —Rescinded by referendum in 1974, - e L .
— ~No Félevant legisiation has come to our attention. .

a —-To date‘,__theJegis_lative service agency has not $upplied |‘niormation. . .
b —The Wyoming ahd Utah constitutions contamn equal rights provisions which have been in
those documents $ince they were adopted. . '

N, ~ ,
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o * Fair Employment Practices Legistation Affecting Women in Education

. Cerage

- [N

‘ Employ:

Employ-:

ses  Unions ment

Nabama
. Nasha!
e , Niizona
Ahansas
- Cafifornia
Colorado -
* Connecticut
) R Delaware
Florida
Georgia ~
Hawaii®
Idaho
IHlinois
Indiana
lowa ‘
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
~ Mississippi
Missouri
Montana .«
Nebraska
Nevada
New Hampshire+
New Jersey
New Mexico
New York
. North Carolina . .
«— % North Dakota
Ohio
lahoma
Oregon
e Pennsylvania /|
Rhode Island
South Carolina
- South: Dakota
Tennessee
Texas .
Utah 25
Yermont s :
. Virginia - -

~, ~
*l mammaam>™l Xpawuawnl >

—
wn

)
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Com- Invisti- Concili-
plaint  gation
Proce- Proce- Proce- Proce-
State Covered® Covered Agencies dure dure dure dure

| > > 3¢ 3¢ > > > |

\7_‘_
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Provisions

P
)31.] ><><>1><><><><.l P PC P PC > | - < |

v

PC I P PC PC g PK | ><><><><><><4><|)<><

Cease Affirma-

ation Hearingand De-

tive

sist - Action Judicial - Fine/

¢
> > P I

1 »< > > 2 3

Orders Orders Review . Jail

X X
- X
X X
X -
X -
X -
X X
X X
X

X

X

X
XX
X

X

S

X

PO |
X

X

X X
X
XX
T |
N )
X X
XX
X

X

\ X
-

X
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J #
. Cownge : : mvmn : -
M PR C e - . PR g S
Com- Imn:ﬁ- ConclIL : Censn Aﬂinm-
. Employ- Employ- plaint pation ation Hearing and De-  tive -«

w1 Unions ment Procs Procs’ Proce Proce- sist  Action Judiclal Flno/
State \Covmd‘ Covmd Apnclu dure dun dure duu Oldm Otdm Rwim uil

e —— RS Y S [

Wlsfnngm 8 X o | ST | X X X X X )

West Virginia 12 X X X X X X X X X X
Wisconsin S ¢ X X X X X X X X X
Wyoming 2 X | S | X - X X X X

R . B
. . .
- . »
[
. N .
. #Ty- “
\ &
» -
* —The numbers in this column indicate the minimum number of employees an employer
v must have to be covered by the law. An "X indicates that no minimum number of
_ employees is specified in the law. - .
i —These states have a statutory provisign concerning equal eleoymenl ODDOrtuntty for

public employment only.
—  —These states have no statutory provision concerning equal employment Opportunlty for
N publlc empbyment only.
— —These states have no statutory prov:slon of general appllcahon concermng equal em-
ployment opportunity.
A blank entry indicates that a statd"s law does not mclude a certain prov«s-on or type of cover-
age.
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D. US. Equal Employment Opportumty
) Commnssnon ’

REGIONAL OFFICES L

»
§ .

ALBUQUERQUE/Stite 1000, First National Bank BUIldlng:Id"l 5301 Central
_ Avenue, N. E., Albuquerque, NM 87108—Arizona, Colorado New Mex-
ico, Utah, Wyorning. e .

/\[LAN[A/RU()m 440, 1776 Peachtree Street, S, W., Atldnta GA 30309—
Florida, Cmrgla North Carolina, South Carolina, Virgin Islands, Ganal
Zone. . r

AUSTIN/Room’ (,115 300 East 8th Street, Austin, TX 7 701—Tex.r.’}

BIRMINGHAM/Suite 824, 2121 Eighth Avenue, Bir ingham, AL 35! 3——
Alabama, Tennessee, east of the Tennessee River.

CHICAGO/Room 1832,-U. S. Court House and Federal lgulldmg 219 South

& % Dearborn Street, Chicago, IL 60604—Illinois, Indjana; Mlnnesota North
Dakdta, Séuth Dakaota, Wisconsin.

'CLEVEL AND/Room 402, Engineers’ Building, 1365 Ontario Street, Clcvcland
OH 44114 —Kentucky, Michigan, Ohio, Pennsylvania.

KANSAS CITY/Room 305, 911.Walnut Street, Kansas City, MO 64106 —

~ lowa, Kansas, Missouri, Nebraska, Oklahoma. v

LOS ANGELES/Room 340, 1543 West Olympic Boulevard, Los An&elcs CA
90015*-California (Southern: San Luis Obispo, Kern and’San Bernardino
Counties and territory south), H‘aw.n N(’Vddd Arfierican Samoa,, Guam .
" Wake Island. R

. MEMPHIS/Suite 1004, The Dermon Bmldmg, 46 North Third Street, Memphns
TN 381Q3-- Arkansaq Tennessce west of the Tennessee River, and Missis-
sippi north of the Jackson, "‘ tos

» NEW ORH/\NS/Mas_omc Temple Bullding, 333 St Charles Avenue, New
. Orleans, LA 70130~ Louisiana, Mississippi, tothe south of, and including
, lackson.

NEW YORK/ROOé\ 1306, 26 Federal Plaza (in Foley Square), New York, NY
10007 — C()nnccmut Maine, Massachusctts New Hampshlrc New Jersey

* “New York, Puerto Rico, Rhode Island, Vermont.

SAN FRANCISCO ‘Room 701, 1095 Market Street, San Francnsco CA

) ~ ~ 94103 — Alaska, California (Northcrn Terfitory north of San Luis Obispo.. .

.

Ra i Kern and San Bernardino County lines), Idaho, Montana, Oregon, Wash- °
.ol m;,ton %
* WASHINGTON I.)C/Sune 413, 1717H5trcct N. W Washington, DC 20506— .,
Delaware, District of Columbia, Maryl.md) Virginia, West Virginia. 9
i N
C .78 ‘
. .
1 <0 -
R W
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E. .EEOC 'Complaint Form:

HOW TO FILE A COMPLAINT AGAINST o
UNL AWFUL JOB DISCRIMINATION . . -

Charges qan bc filed by any person working in a firm where there
are.at least 25 or more people who feels that she has been discriminated
against in her job. The company, union, or employment agency is for-
bidden by law to punish you for filing a charge, for acting as a witness,
or for assisting the Commission to, establish the cause for the charge.

,.Xomcan_cmmpIame e #, ) : ,
" an employcr refuses to hire you when you are quallfled for a job

opening;

an cmploycr refuses’ to let you file aijob apphcatlon but accepts other
appllcants

a union or cmploymcnt agency refuses to refer you for a job opening;

" . aunion “refuses to accept you into mcmbcrshlp, A
you are fired or laid off without cause; -
you are passed over for promotion for which you are quahflcd ' ’\_\

you are paid less than others for comparable work;

you are placed in segregated seniority linés;

you are left out of training or apprenticeship programs—and if the
reason for any of t ese acts is that you are female.

~



FOM APPROVED

CHARGE OF DISCRIMNATION ' ol

co *INSTRUCTIONS. o CAUSE OF DISCRIMINATION

ELOC CHARGE NO,

o I you bave'a complaint, Ll in this lom ard mail 1l 1o the EqmlEmpIuymnl ’
Opportunity Commission's Disiric! Ollice in you area. n most cases, o charge- Q WICL oh cotow [:] i
et be fled with the EEQC within a speciied timo altet the discrimnatoty oct .

ok ploc, I 15 THERECCHE MPCRTANT T0 F1L YOLR CHARGE A0 | LJ 1010 0 |
SOON AS POSSIBLE. (Attach extra sheets of paper f necessary,) \ Dumom ORIGIN

YT T YR . . DATE OF BIRM
' ) [ . .
]
MT ong - | - oty | S0C1AL SECURITY O, )
' n » \ : ,
N TR | | TRLEPHORE M. (lnclude area code) -+
RN R | |

'

NAKE (Indicate W1, or M, TELEPHOME MO, {Include urea code)

= TIEOLLOVIINGPERSONALWAYSKNOWSWHERE TOCONTACT HE
R ',

l ‘ | . 0

)\8 LSt oogss C o, STe, w2k cone
J . |

]

i
\

LIST THE ENPLOYER, Ko ORGANIZATION, ENPLOYMENT AGENCY, APPRENTICESHIP COMMITTEE, STATE OR
LOCAL GOVERNWENT WHO DISCRININATED AGAINST YOU (f more hon one fst ol .

v

Nl o b | ELEPHONC NO. (Inelude atea code)
_ o {
. L.
¥ BIGETTIE b LJCiTy, STAYE, w0 1(PCODE
\ 8 . )
I IR RAT,
4 ' ) i
OTHERS W0 | S |
- DISCRININATED 4 : LI
AGAINST YOU ' o ot
o " ST
CJcwmeg e mtn foare piep GECY CARGE £ 1LED miTH (Name and agdiest) . .
STATL/LOCAL GOYV'T, h ‘ : C ‘
Auncv/- ‘ ‘ C o a
“ ‘ Dm Dno' | 1‘./,'" ' .
\)4 ] , ) o \'."’ ' 1} .
ERIC,

L ' .
I'\‘- . [ ! . \
{ t ] .

"SI0 Jeuc:Bog
TUO IS SIWUWILIICOT)

"1elarsS D OoOo8el

—

“CLUOIBUIUSEAA  “AA R oS
Auniioddg juswsojdwl Enb3 SN O3 PUPS PUE WNOA SIHL 313’1&!"{!‘.1.

3O _sassIIppe 403 SOSOZT O'A
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Y ¢
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]
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4

Changl ’! FILED AgaINyT
h—.— .

APPRONINANE MO, oF mqua/mm OF COMMNY 0h UNION THIS  [DATE MOST RECENT OB CONT INy)NG DISCAIMINATION TO0K PLACE
[Honth, day, 'md yeat) |

'

Explain wha! unlair thing was done {0, you nd how other per
statemen! 15 Tor the use of the United Stgtes Equal Employm

'

Y R

sons Wele toaled diffrently, Understanding that ths
enl Opportunity Conmission, | hereby certily

4

[

‘\'[

1 sweat o alfm tht | *Xve read the above charge and tht 1 |
19 Wtue o the best of my kowledge, information qng balief,

!
DAT¢ " [CHARGING PARTY (Signature)

Subactibed ang SVOI o belors lhln‘EE‘OC ioprenentalive,

DA , SIGNATNE AND 11

— 1

NOTARY PUSBSLIC

A

SUBSCRINED AND SWORN TO BEFORE NE THIS DATE
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F. HEW Iiegional Offices

Region | (Connecticut, Maine, Magsachusetts, New Hampshire, Rhode
- Iskand, Vermont):
RKO General Building
Bulfinch Place
. " Boston, MA 02114 : . ’
’ ' (617) 223°6397

Region I (New Jersey, New York, Puerto Rico, Vlrgm Islands):
26 Federal Plaza
. New York, NY-10007
(212) 264-4633 .
Region Il (Delaware, DC, Maryland, Pennsylvania, Virgima, West Virginia):
Gateway Building ) A
'3535 Market Street
Philadelphia, PA 19104
. (215) 597-4148

Reglon v Alabama, F]orida, Georgia, Kentucky, Mlssnsglppl North Carollna,
South Carolina, Tennessee): .
50 Seventh Street, N.E.
Atlanta, GA 30323 )
(404) 526-3312 : w . ’

R-egion -V (Illinois,: Indian . Minnesota, Miclﬁgan, Ohio, Wlsco;sln):
’ West Jack ulévard .

hicago, IL ; .
, (312) 3537742 “‘r"«" - B
N N’!t . “ \
Region VI (Arkansas, Lomsnana, New Mexico, Oklahoma, Texas): -
1114 Commerce Street
Pallas TX 7520 >
(214).749-3301

Region VII (lowa, Kansas, Missouri, Nebraska):
Twelve Grand Building
12th and Grand Avenue .
Kansas City, MO 64106
' (816) 374-2474

¢

Region VIII (Colorado, Montana, North Dakota, South Dakota, Utah,
Wyoming):
Federal Building
.- 1961 Stout Building
Denver, CO 80202
- (303) 83%—2025

.
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Region IX (Arizona, California, Hawaii, Nevada):
' » Phelan Building '
= 760 Market Street
P San Francisco, CA 94102
,}—r“ . . (415) 556-8586

Region X (Alaska, Idaho, Ogegon, Washingto;\):
t Arcade Plaza Building .
1321 Second Avenue

Seattle, WA 98101 . v,
(206) 4420473 - ] .
. ’U,S! DEPARTMENT OF

'HEALTH, EDUC‘ATION, AND WELFARE
~Office for Civil Rights

Washington, DC 20201(202) 245-6700 -

]
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FROM: Director, Office for Civil Rights

.

G. HEW September Title IX Guidelines .. -
- ., ) ) g4 ’
September 1975
‘ o l .
TO: Chief State School Officers, Superintendents of Local Educational
Agencies-and College University Presidents S

N

SUBJECT: Elimination of Sex Discrimination in Athletic Programs
. R . N .

" Title IX of the Education Amendments of 1972 and the Departmental Regu-

lation (45 CFR Part 86) promulgated thereunder prphibit discrimination on the
basis of sex in the operatio most federally aésistgd education programs. The
regulation became, effective on July-21, 1975. - * - .

During the forty-five day period immediately following approval by the

- Presiflent and publication on June 4, 1975,» concerns were raised about thé im-

mediate obligations of educational institutions to comply with certain sections
of the Departmental Regulation as they relate to athletic programs. These con-
cerns, In part, focus on the application of the adjustment-period provision
(86.41 (d)) to the various non-discrimination requirements, and additionally,
on how education institutions can carry out the self-evaluation requirement
(86.3(c)).

. This memorandum provides guidance with respect to the major first year
responsibilities of an educational institution to ensure equal oppartunity in the
operation of both its athletic activities and its athletic scholarship programs.’

'Practical experienice derived from actual on-site compliance reviews and the
- concomitant development of greater governmental expertise on the application

of the Regulation to athletic activities may, of course, result in further or re-
vised guidance being issued in the future. Thus, as affected institutions: proceed
lo conform their programs with the Department’s regulation, they and other
interested persons are encouraged to review carefully the operation of these
guidelines and to provide the Departmient with the benefit of their views.

Basic Requirements

There are twg-major substantive provisions of the regulation which define
the basic responsibility of educational institutions to provide equal opportunity
to members of ‘both sexes interested in participating in the athletics programs.in-
stitutions offer. ! )

Section 86.41 prohibits discrimination on the basis of sex in the operation of
any interscholastic, intercollegiate, club or intramural‘athletic program offered
by an educational institution. Section 86.37(c) sets forth requirements for en-
suring equal opportunity in the provision of athlefic scholarships. '

4
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. 1 .
These sections apply to each segment of the athletic program of a federally
. assisted educational institution whether or not that segment is the subject .of di-
*  rect financial support through the Department. Thus, the fact that a particular.
segment of an athletic program is supported by funds received from various
: otheér sources (such as student fees, general revenues, gate receipts, alumni do-
nations, booster clubs, and non-profit fopndations) does not remove it from
the reach of the statute and hence of the regulatory requirements. However,
drill teams, cheerleaders and the like, which are covered more generally as ex-
tracurricular activities under section 86.31, -and instructional offerings such as
_ physical education and health classes, which are covered under. sgction 86.34,
:are not a part of the institution’s “athletic program”. wnthm thé. meaning of the -
regulatlon ’ - .
Section 86.41 does not address the administrative structure(s) which are used
by educd®onal institutions for athletic programs. Accordingly, institutions are
not precluded from employing separate administrative structures for men’s and
women'’s sports (if separate teams exist) or a unitary structure. However,.when
educational institutions evaluate whether they are in comtpliance with the pro-,
visions of the regulation relating to non-discrimination in employment, they
must carefully apsess the effects on emp}oyees of both sexes of 'cur'ren_t and any
roposed administrative structure and related coaching assignments. Changes in
current .administrative structure(s) or coaching assignments which have a dis-
proportionately adverse effect on the enmtployment opportunities of employees
of one sex are prohibited by 'the régulatif’)n.
o N , 3

Self-Evaluation and Adiustm@r{Y’Plerion : » . ‘\

«

Section 86.3(c) generally requires that by July 21, 1976, educational in-
stitutions (1), cargfully evaluate current pdlicies and practices (including’ those
2 related to the operation of aghiletic programs) in terms of compliance with those
provisions and (2) where such policies. gr, practices are inconsistent with the
“ regulation, conform curren® policies and practxces to the requirements of the.
mgulauon :
An mstltutlon s evaluatlon of its athbetic program must include every area of
(he program ‘¢overed-by the regulation. All sports are to be.included i this
overall assesiment;: whether they are contact or.non-contact sports..
With respect to athletic programs, section 86.41 (d) sets specific timg limi-
/@Ljons on the attainment of total formity »@f institutional policies and
practices, with the requirements. ulation—up to one year for ele-
mer‘itary schools and up to three y | other educational institutions. '
‘Bgcause of the integral relations provision relatmg to athletic schol-
arshlps angd the provision relatmg to -operation of athletic pfograms, the
adjustment penods for both are the same.
. The adjustment period is not a waiting period. Institutions must begin now
. to, take whatever steps aré necessary to ensure full compliance as quickly. as
'ﬂ"p’}.;)sgible. Schools may design an approach Eor achieving full cogpliance tailored
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to their own circumstances; however, self-evaluation, as reqliired by section
86.3 (c) is a \ery important step for every institufion to assure compliance with
the entire Tltl‘\lx regulation, as well as with the athletic provisions.

Required First Year Actions N _ T
School” dxstncts.‘, as well as’,colleges - and universities, are obligated to per-
. form a self-evaluation of their entire education program, including the athletics
prwam, prior to Iuly 21, 1976. School districts which offer interscholastic or
inframural athletlcs at the elementary school level must immediately take sig-
nificant steps‘to accommodate the interests and abilities of elementary school
pupils of both sexes, inchfling steps to eliminate obstacles to. .compliance such
as inequities in_ the provision of equipment, scheduling and the assignment of
coaches’ and other supervisory ‘personnel. As indicated earlier, school districts
must conform theirftotal athletnc program at the elementary level to the re-
quxrements of section 86.41 no later than July 21, 1976. ‘
In order to comply with the various requirements of the regulatlon addressed
te nondiscrimination in athlétic programs, educational mshtutnons operating
athletic programs above the elementary level should: L

( ) Compare the requirements of the regulation addressed to nondlscnm-
ination in athletic ‘programs and equal opportunity  in the provxsnon of
athletic scholarships with current policies and practices; = K
’ (2) Determine the interests of both sexes in the sports to be offered by the
" institution and, where the sport is a contact sport or where participants
- are selected on the basis of competition, also,determine the relative abil-
ities of members of each sex for each such gport offered, in order to de-
cide whether to have. single sex teams or teams composed of both sexes.
{Abilities might be determined through try-outs or by relying upon ‘the
knowledge of athlet;ﬂtv_achﬁn;> staff, administrators and athletnc con-
ference and league tegtisentatives.).
(3) Develop a plap to accommodate effectively the interests and “abilities of
+ . both sexes, whick p@\ must be fully implemented as expeditiously as .
‘possible and in no event later than July 21, 1978. Although the plan
need not be submntted to the Office for Civil Rights, institutions should
consider publlcnzmg, such plans so as to gain the assxstance of stu-
dents. faculty; etc. in complying wnth them: .

v . L e

Assessment of Interésts and Abilities"

°In determlmn{., student interests and abilities as descrlbed in (2) above, ed-
“ycational institutions as part of the self-evaluation process should draw the
?roadest possible ba§e of information. An effort should be made to obtain the
participation of all segments of the educatxon.ﬂ"commumty affected by the ath-

s letics program, and any.reasondble method adopted by an institution to obtain
such participation will be acceptable.
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Separatc Team :

' . ’

The sccond type ot determination discussed in (2) above: rclatcs to the man- -

ner in which a },lV(’n sports activity i to be offered. Lontact sports and, spor.ts
- for which teams are chosen by u)mpl_llll()n may be offéred either separately or

ona umtqry basis. BRI

Contact sports, dare detined as football, basketball, boxm;.» wrcsllmg, rugby—
ice hockey and any ather sport the purpose or major aitivity of which involves
bodily cantact. Such sports may be offered separately .

If by Opening a teamy, to both sexes in a contact sport an -educational in-

© o stitution, does not cftectively acu»mmoddtc the abilities ot members of both

sexes (see 86.41(c) (i), separate teams irf" that sport will be required if both
men and’ women express interest in the sport and the interests of both sexes are
not otherwise,"accommodated. For examplé, an institytion would not be ef-
fectively accommadating the interests and abilities of women if it abqlished all
its womeri’s teams and opened up its men’s teams to women, but only a few
women were able to quahfy for the men’s  team. "

*

Equal Opportumty

In the devclnpment of the total athlem program referred to in (3) dbove

. educational institutions; in order to atcommodate effegtively the interests ant
abilitics 3 both sexes, “must ensure that equal opporl&mty exists in both the

- conduct of athletic probmms and the pr()vmon of athletic scholarships. 4
Section 86.41(c) requires equal opportunity in athletic programs for‘men’ and"

women. Specitic factors which should be used by an educatiogal institution “{"‘*

during its self-evaluative planning to, determine whcther equal opportumty ex-".
©ists in 1ts,Pldn for its total dthlcnc program are: . :

PO
~

> —the nature and extent of the sports programs to be offercd (mc]udmg the

levels of competition, such as varsity, club, etg.); . . o 5
.—the provision of equipment and supplies; ' s LT T
~the schcdufing of games and practice time; e ’
“~the provision of travel and per diem allowanccs . -
“. _ —the nature and extent of the opportunity to receive coachlng3 ‘and aca-
demic tutoring; — . .
—the assignment and compensation of coaches and tut S5 . e
—the provision of locker rooms; practice and competitive facilities; ‘
’ —the pr()'vision of medical and training facilitiés and services;
. —the provision of housing and dining fhcnlmcs and services;

—the nature and extent oi pubhcnty . ,
. 7

Overall Ob;ecnve v L . .

The point of the regulation is not to be so inflexible as to require identical
-treatmdnt in each of the matters listed’ under section 86,41(c). During the pro-
~ cess of self-evaluation, institutigns should examine all of the athletic oppoftu-

nities for men and women and make a determination as to whether each has an-

w»*’»?'*’
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equal opportunity tO compete in athletics in a meaningful way, The equal op-
portunity emphaSi?_ in the regl.llat.lol_'l addresses the totality of the athletic pro-l
*- gram of the-institution rather thap, each sport offered. - -
Educational institutions are ., required to duplicate their men's progfam
for women. The thrust of the effort should be on.the contribution of each of
the categories to the overall gog) of equal opportunity™in athletics rather than
on the details related to each of 1, categories, o -
While the impact of expendityres for sex identifiable sports Programs should -
be carefully'conSide-red in determining whether equal OPPOrtunity in athletics
exists for both sexes. equal aggregate expenditures for male ang female teams
are not required. Rather, the pajiern of expenditures should not result in a dis-
parate effect on OPPOTtunity. Recipients must not discriminate op the basis of
sex in the provision of hecessary equipment, supplies, facilities’ and publicity
for sports programs. The fact that differences in expenditures may occur be-
cause of varying cOSts attributape 1o differences in equipment reqyirements and
levels ofs spectator Interest does not obviate in any way the responsibility of
-educational institutions to provide equal opportunity. : [

‘Athletic Scholasships

. As part of the self-evaluation and planning process discussed jpove, educa- -
tional i‘n.étitutions'"‘_u-“t also ensyre that equal opportunity exists in the provision

* of athleti¢ sé};lolal’sh.’PS- Section 86.37(c) provides that “reasonab]e opportunities”

. for athletic scholarships shoulq pe “in proportion to the number of students
 of each sex particiPating in interscholastic or intercollegiate athletjcs

--Following the aPP“’f’Ch of permitting separate teams, section g 37(c) of the

regulation permits t}}e overal] ajlocation of athletic scholarships on the basis

of sex. No such separate treatmeng is permitted for non-athletic scholarships.

The thrust of-the athletic scholarship section is the concept of reasonableness,

not strict pmportiorfality in the allocation of scholarships. The degree of in-

y terést.and participation of male 3nd female students in athletics is the critical

factor-in determining Whether ¢ a"qcatioﬁ' of athlétic scholarships conforms
to the requirements of the regulagionr. . '

.Neither quotas nor ﬁx"—d.Percentages-- of any type are.required under the
regulation. Rathef. the insti:uﬁo-n is ;equired to take a reasonzple approach
in its awafd of athletic SChOlarshi'ps: considering the participation and relative.
interests and ath!elic ProfiCiénCy of its students of both sexes, -

Institutions should assess wheher male and female athletes in g50rts at com-
parable levels of cOmPetition are afforded approximately the same oppor-
tunities to obtain scholarships, Where. the sports offered or the jevels of cam-
petitioni- differ for male and ferale students, the institution shoyld assess its
athletic ‘scholarshiP Program  ‘determine whetlier overall opportunities to
receive athletic 5Ch°la'5hiPS' are roughly proportionate to the nymber of stu- -

1

N ~ dents of each 1 parfﬁici.p?a'tiﬁg in intercollegiate aghletics. . ) ‘
If an educational_ institution decides not to nigke an overal] proportionate
¢ allocation of athletic scholarships - on the basis of seX, and thys, decides to

.+ ‘award such scholarships.by other means such as ?PP’),’"‘S genera] standards to

¥
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applicants of both sexes, institutions should determine whether the standards
used- to award scholarships are neuttal, xe based on criteria which 'do not

- inherently dlSadvantage members of either sex. There ‘are a number of “neutral”
. standards which might be used including financial need, athletic proficiency

or“a combination of both. For example, an.institution may wish to award its
athletic scholarships to all applicants on the basis of need after a determmahon

of a certain level of athletic proficiency. This wouyld be permissible even if
it results'in a pattern of award which differs from the relative levels of interests
or participation of men &nd women students so long-as the initial datermméhon
of athletic proficiency. is based on neutral standards, However, if such stan-
dards -are not neutral in substance or in application then different standards
would have to be developed and the'use of discriminatory standard discon-
tinued. For example, when “ability” is used as a basis for scholarship award and

- the range of ability ig a particular sport, at the time, dnffers wndely bétween the

séxes, separate norms must be developed for each S@x

Y "~

Avallablllty of Assistance - ) A '

We in the Office for Civil Rights will be Pleased to do everything possible
to assist school officials to meet their Title IX rcsponsnbxlmes The names, ad-
dresses and telephone numbers of Regional Offices for Civil Rights can be
found in Appendix F.

o

QCR INTERPRETATION OF THE TITLE IX REGULATIONS AS'IT
CONCERNS SEX SEPARATE DEPARTMENTS OF pHYS]CAL
EDUCATION AND ATHLET!CS )

ISSUE: May a reclplent educahonal institution operate sex separate depart-

., ments of physlcal education 8[ athlethS‘? : , , +

PETER E. HOLMES-

Several provisions &f the Title IX regulation mus‘t be considered in reaching

the answer to this. issué. Section.83.34 of the régulation contains two sub-
stantive requirements specifically regarding physical education: (11) Jprograms
and activities in physicail education must be open to all students thhout regard

“to sex, although nonsex'based ability groupings within classes are permitted

(section 86.34(b)), and (2) groupings by sex within classes are permitted when
the activ‘ily involved is a contact sport=(section 86.34(c)). In addition, section
86.55 of the regulation prohibits classification of jobs as being for males or

" females. Therefore, consistent with the regulation, an institution may maintain

men's and . women's physical education departments-if the physical education
program as a whole satisfies these provisions. Similarly, separate men’s and’
women's athlefic departments may be operated provided the overall operation
of the institution’s athletic program complies with section 86.41 of the regula-

. tion and its employment practices within these departments comply with sec-

tion 86.55 as noted above. .
Merger of prevnously men’s ‘and women’s physxtal education departments

189 -
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S WOuld‘co}nply with Title IX provided decisionMelating to the placement of em-
_ ploykes within the ne“w‘structu‘re are not based on sex (section 86;51(a) ).
“In additidn, the regulation precludes -use of employment criteria which have a
digproportionately adverse impact on’ members of one sex unless 'the criteria
ﬁshown to predict validly successful performance in the position and al”
erndtive criteria which.do not result in suth a disproportionately adverse effect
are shown to be unavailabl\(section 86.52). . L g
OCR is concerned that department mergers may result in placement of the: .
admifistrators of former men's departments in positions of more i stature or - ¢ |
pay than thos‘e to which adniinistrators of former women's departments aré as- _
signg’” although no demonstrated difference in qualifications may. exist. This A
congern stems from current information we have received, which indicates that '
in merging previously separate men’s and women’s physical education depart-
" maents, the resulting unitary departments are administered by men in'a  dis-
. proportiohately high number of ins%mces. ' . -
Therefo'x institutions should givé special attention tossevefal requirements in
the regulation’ which, if disregarded,” could render the mm*z er. violgtive'of the
statute: o .o

- .

(1 )Assi‘ghments of faculty and staff to and within the coﬁsolidated depart- .

‘ ment may not be made in a discriminatory manner (séction 86.51); e
v . (2) Where pay scales and seniority or tenure scales must be adjusted, the ¢

adjustments must be made in a nondiscriminatory manner (section 86.54

¥ - and section 86.55); and o f

++(3) Opportunities for students in physical education may not be increased or
reduced for men dr women in a -way .which would discriminate 96 the
basis of sex (section 86.34). b ‘ g :

,

An educational lnstitut'ion’s»evaluati”on of whether itg‘physical ediicdtion 6r
_athletics program is’in corgpliance with- the regulatory requirements cqfnc’erriing
nondiscriminatory employment practices should: include a careful assessment

"~ of the effects on employeggf both sexes of the current administrative structure
b and of teaching and coaching assignments..The evaluation should also addregs-
- the effects of any changes in structure or assignment that, are under cOr_{s’i er-
~dtion, | t . o

- ’ ) e . .,.:.‘ ‘ ST o o |
Title IX places on recipient institutions the responsibility to assure ¢

y
at the

process of selecting those placed in positions of ac?ninistrati\‘/e respgnsibility .
past dis¢rimingtory. prac: ¢ .

N

does not discriminate on the basis of sex. Further, j

tices of an institution have placed memHers of ohe 's@ at a disad

terms of acquiring the necessary experience and/or education rﬁt

eligible for selection or assignment to an ad fnistrative poS,i,t ns it is

sr[")onsibility of the institution to p\rovide ;}Z_mptl‘y the traphipg and o

tunity for experience necessary to,qua?,\ﬁf these er.nployee:Z Sﬁf positions.
: , ‘ S T ~ '

-

. /MARTIN H. GERRY
. - : o J Dx‘"rect-br .
: i ¥ Office for Civil Rights -
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H Natlonal Coalltlon for quen and Glrls in |

Education

© American Alliance for Health Phy';|c1l Education and Recreauon
. Attn: Marjorie Blaufarb
1201 16th Street, N.W.
“Washington, DC’ 20036
(ZOZ) 833 5553

Y Amencan Assocnanon of School Admlmstrators (AASA)

"Sex Equality in Education Project

Attn: Lois Banda . - .

1801 N. Moore Street * e v
Arlington, VA 22209 ' e
(703) 528-0700 ’ . ‘ -

Amencan Assoc:anon of University. Professors (AAUP)

Commmee w

*Attn: Carol Polowy K

One Dupont Gircle, Suite 500 .
‘ .Washmgton DC 20036

(202) 466-8050 ‘

Amencan Assocxanon of Umversny Women (AAUW)
Attn: Ellen McGovern ) CeR
2401 Virginia Avenue, N. W -

. Washington, DC 20037 <~ *

(2027857759 - ,

) ‘Amencan Civil Liberties Umon (ACLU) e

ngen s Rights Project - . a

"Atin: Kathleen Willert Perans/Susan Ross . Y . :
. 22 East 40th Street . o o . .
)New York, NY 10016  _ © - . . A
@2) 7251222 7. i O

-‘American Couricil on Education (ACE) |

Offite of Women in Higher Education -

Attn: Donna Shavhk/mely Taylor - —~ . =
One Dupont Circle 4831 i o
Washingtgn, DC 20036 LT S °
(202) 833 92 L ' )

Amenicaﬁ"l’sycholo ical Association

% .Committee on'Worfien . v

: -~ Washington, DC 20016 * ‘ . . o
(202 9666929 o SR

- Attn: Tena Cum_;n g5

4201 Cathedral Avenue, N.W. , R

3 Q

SR

e



O

ERIC

Aruitoxt provided by Eic:

v

American Sociological Assogjation
Attn: Lucy W. Sells
= 1722 N Street, NW,
Washington, DC 20036 - ‘ ' o .
(202) 83}3410 ‘ ' C R

Association for lnterdollegxate Athlencd for Women (AIAW)
Attn: Margot Polivy/Joan Wamngton
1532 16th Street, N.W. :
Washington, DC 20036
(202) 265-1807 -

.
Assocnqhon of American C leges
Project on the Status andE?iucation of Women
Attn: Margaret Dunklg/ﬁemxce Sandler
‘1818 R Street, N.W, :
Washington, DC 2 A : "
(202) 387-1300 ~ L

Center for Law and Social Policy - .
Women s Rights Project . : -

" Attn: Lois Schiffer/Marcia Greenberger
1751 N Street, N.W:

Washington, DC 20036

(202) 872-0679’

D.C. Commission on the Status of Women -
Attn: Katherine Cole .
3652 Wagder Street, NW. = -
Washington, DC 20010 - »

(202) 291-7460 .

- Education Commission of the States -

Equal Rights for Women in Educatxon Project

- Attn: Paula Herzmark’

Suite 300, 1860 Lincoln Street

Denver, CO 80203 ) ‘

'(303) 893-5200, X364 ) .
Federation of Organizations for Professional Women
Attn: Jane Aufenkamp/Julia Lear

1346 Connecticut Avenue N.W.

' Room 1122 ,
Washington, DC 20036 . ~
(202) 833-1998 A B
= \\ v . * ; .
© 492
1‘ v
i
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lntercollegiate A.tsocxatxon of Women Students
Attn: Margy DuVal, Presldent N 2
% Dean Anderson. 1»;
Susquehanna University -

Selinsgrove, PA 17870" -~ -~ \ I : |

(717) 374-8584 - SR
\ o
~ Lawyer's Committee for Civil R;ghts Under Law

«_Attn: Cindy Brown o P L

i+ Suite 520 ' - - : o .

733 15th Street, N.W. N ) ‘ s
" "Washington, DC Zng B o

(202) 628-6700

League of Women Voters of the' Umted States

Attn: Judy Norrell g L

1730 M Street, N.W. - T o

Washington, DC 20036~ , ' o

(202) 296-1770, X247 b L I

) Natlonal Ass“ocxatxon for Girls and Women in Sport (NAGWS)
Attn: Karen Johnson ‘

1201 16th Streét, NW. - = N -
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