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It is with somewhat mixed emotions that I speak to this, your

S

<

' Fourth hal ,Con;fe:ren' on Equal Enploymént and Affimative Action.

)

I am pleased, on the ¢gne hand because apparently four years of

struggling to corr decades of job dlscrmunatlon has not turned
; S J

very many of us argmd. But, pn the othe.r hand, I am saddened to

think that this F Conferenc® may lead to thé fifth, the sixth,

fifteenth, twentieth,,and sc on, each year serving to remind us of how

far we still h to o tb& bring rac1al justice to our soc;lety I

I

trust you will unde tand, the_refore, when I say that'.I hope we won't .

be meeting like- _j fcr many more years. =, - 3‘ v

lt i t'rue"/ at wé have witriessed a vast soc1al transformation
of Ameri life n the past twenty years or so. Blacks are non.v . "
a advantage of decent educational and1 ermloyment oppor- °
n Cp L 1t1es where flfteen years ago reglsterlng to vote was
e qu tlon Yet dlsadvantaged American Blacks, as\well as

pr 1es, still face an uncertam future J_n their war agalnst

d.lscrlmlna ‘§’ on, poxfrty, unemployme.nt, poor housing, J_nadeq’uate educatlon |

and bad lth care. Accordmg to the President of ‘the Camegie Corpora—

M 2

tlon J.n 3 report recently released, Blacks still hold most of the dirtiest
and tmf w-&evel ]obs, and on the average make only 59 percent of the
earn ai- of whites desplte the gains o}’ the 1960's and the c1v11 rlghts
t. AS ev1dence of the cont:.nued ecenamic J_neaualltles between’ _‘
rand whites, the report mentions several unportant flgure‘s which

[N

1‘ coimt . to’ the growmg perceptlon among many Amerlcans that black

N o
. . .
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-+ Fram 1947 to 1975, the incqme disg;‘arity between

“Blacks and hﬁ_’ﬁtes'narrmred no\nly' 11 percentage .
e T ‘. \ . ’

paints N
The 1 movanent of Blacks from lower—gaylng jObS

- into higher-paying job§) has slowed in the l970 s
Blacks constitute ofie-third of all Amerlcans
living belgn the poverty line.and about four in
10 Black children are raised in poverty as ',

. against roughly one in 10 white children.

R .,

These statistics reflect the very ba51c and oont.mumg nature of
the problen which oonfronts all of us who are ocnmltted to ‘the’ goal of

equal employment opportunlty Patterms of dlscrum.natlon‘ agalnst
i\
.minorities, are built’ lnto th «fabrlce of our country's business ogeratlons.

As one of the Un1vers1ty of Wlsconsm s own faculty nembers, Herbert H1]1l

i
has written, "Job Discrimination Does Not Occur In' Isolated Pockets. [

»

Rather, ése Pockets Reveal The Operation Of Racial Employment Patter}‘\s

‘Which Be Broken Only By Sweeping Measures."

As all of us famlllar with anployment dlscrngm_nat:l.on prob]sm;/{now,

vigorous lltlgatlon is often necessary to force the adoptlon of such éweep—

ing remedlal measures. We also understand that not every emprloyer can or

should be sued to insure an end to job bias. Rather, Gluntary ccmpllance'

4

“and afflrmatlve action represent 1mportant corréctive mechanlsms in the

-

overall effort to eradlcate dlscrlmmatory pollcles I have been asked

specifically to address the future-of- affmnatlve actlon °under federal lagv.

.
e,

. S .
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The Supreme Court has not ruled on the Bakke case.. Of course, I am,

along with eve.q\rone\else whois dedicated to affi-nnative actio/n\aﬁd

equal employme;lt opportunity, deeply concerned “ab?ut the final 'decision
in that case. But my reason for being apprehensive about the future of
affirmative action arises 'not out of Bakke, which is yet to be decided,

but because-of several recently decided or initiated controversies

which pose serious threats, to voluntary efforts to deal with our lingers

ing legacy of racial discﬁrind.natipn. In the first, ¥ v. Kaiser

Aluminum and Chemical Corporation, decided late-last year, the Fifth

C.‘LrCLllt upheld a district court s detenm.nat:.qn that an aff:mnatlve.actlon
plan mcluded in Kaiser's oollectlve bargalnmg—a_greanent with the United
Steel Workers violated prov151ons of Title VII prohtbiting racial classifi-

cations and preferentlal treatment. The program established a long term'
. goal of 30 percent mmorlty ‘part1c1pat10n in craft p051t10ns at Kalser s
Plant in Gramercy, Iouisiana based on the, ccmpomtlon of the avallable
work force 1n the area.' It was to be achleved by select:.ng one quallfled
mmorlty or female employee to fill an on—the-job trammg vacancy for
each whlte male employee so selected

Prior to the affirmative action program, craft jobs were filled

by hiring fully trained journeymen from outside the plant. Only five

'mJ.norlty persons out of 290 had ever been employed by Kalser at the

- Gramercy Plant in the craft p051tlons mvolved The program at this plant

-

was part of a national program adopted by Kaiser and The Steelworiere '
initiated in part-in order to comply with Executive Order 11246, *s you

* know, that”order requires fede}aal contractors to evaluate their workforces = -




. ) ~‘

for under utilizatien. of minbrities and women and take affirmative

action.to correct any deficiencies found.

Thé panel decision of the Fifth Circuit upheld the district

0

court s détennination that” the program v101ated the pf'eferential

A

treat:'nent prohibitions of Title VII. The district court found that
there had been n.o',past discrimination against m.morities at the

»
’Gramerd'y Plant and therefore a voluntary affinnative action plan was

not wa:tranted The deCiSion is a. difficult one to distinguish Employers

who, either out of ocmm.bnent or fear of the 1ost of federal contracts

or a massive Title VII action, wish to take pOSitive action to Jmprove
the mmority Cd'ﬂpOSltlon of their workforces are in an ObVlO‘L'lS dilemna
.« VA broad reading -of Wéber suggests that numerical goeals may not be,

.. adopted in the absence of an admission or.findfi‘ng\ of prior discrimination.

Ifiso read, the Weber decision could undemine the ba!si.s upon which con-
[y Y
sent decréss are routinely~negot°1ated and appfoved by the courts without

L.

an ad]udication, fmdlng or admission of discr:mu_nation, thus ranovmg

N

*. the'incentive for prawpt settlement of Title VII actions. The deCiSion .
also casts doubt on the.entire execut‘i\}e order program. Voluntary cam-°

* plianc’e, the touchstone of 'Pitle VII, as the Fifth Circuit noted in ¢

b

United States v, Allegheny—Ludimft would became, by that same court's

a

/mlm, difficult to achieve. * Because the Carter Administration is

¢

;carm1tted to enoouraging voluntary efforts to end discrimination in employ-

. amen't the United States moved to intervene in the Weber case and petitioned

o \

the Fifth Circuit for rehearmg. We,’ together with Kaiser and the Steel

+
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Workers, suggested that (gle rehearmg be en banc. Though mterventlon

was granted, wa learned only a.few 8ys ago that our p.etltlon was derued
( .. -Another actlon '1llustrates the prob]gn. In a suit brought by theA.
Polloe Benevolent Assoc1atlon of Hlllsborough County, Florida aga:lnst J
the City of 'I‘ampa the plalntlff challenées actlons of the city taken
pursuant /a conciliation agreement twith the EECC. Ip May of -1976, the: £
city and EEOC entered J_nto a conciliation agreement after a number of *

ocanp amts had been, filed alleging enployment—dlscrurunatlon by 'I‘ampa

an adverse ct, and long and short term goals for .the hlrmg' and pro- -",".*:h
érmgtion o‘f Blacks and wamen. The c1ty;, consistent with the agregnent and ’\, K
l1ts newly rev1sed civil sexvice régulat:!.ons, pramoted same 14 pollce . f} ,
officers to the rank of Sergeant, three of wham were Blacks wyho. had ':; o

. passed the Sergeant s -examination.’~ | ' ) o . . e

¢ ‘ .
The Pollce Benevolent Assocmtlon s ccmplalnt alIeges discriminas o
ﬂ . ~
tion againgt white pollce offlcers and V1olatlon of its collectlve bargaln—‘
ing agreement with the city. The Assoc1atlon s petltlon for & temporary

A%
re,,stralm.ng order to prevent pranotlons under the rev1sed merlt systeu

was denied and a motlon for prellm.mary in‘_]unctlon is now pendlng before ‘

the dlStIlCt court Ve have recently’ J_ntervened along w1th the EEOC

. ~N »
to oppose the motlon. . _— .
. & . ’ . ' v e
. ' 4 . '
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‘ . A&s 1s usually the case, there was no adm.lssmn of liability by .
the City of Tampa ‘in the conciliation agreement Nevertheless, we 1
believe the facts will show that there was past discrmu.nation by Tampa.
A strong stata.stlcal case can be made by show:Lng the under-utilization
of~ numrlties and wamern in various job classifications “as compared to
‘their numbers in the relevant labor market. In addition, the city inain—
tained an unvalldated héight and weight reguirement for police and
utlllzed unvalidated examinations that had an adverse 1mpact upon A

nu.norities for other’ c1ty jobs. We feel obliged to develop this infor—

mation for the court :Ln~ order to sustaJ.n the conc1liation agreement., - —- - ——

- In yet another recently dec1ded case, Detrmt Police & Officers

tl

‘Ass! Ass'n,:et al. al. v. Young, et al., a dlstrict court on February 27, 1978,
found that an effort by the Detrmt Police Departnent to mcrease its
minority representation was un],awful under Title VII and the Fourteenth
2nendment. The facts of that case differed substantially from the facts
in Weber and Tampa, however. The gourt there found not only an fsence
of dJ.schmmation by Detroit since the effective date of Title VII as -
amended to reach governmental entities in 1972, but, on the contrary,
very substantial efforts by the city to employ gualified Blacks on its
force. Additionally, the court found that the’e_kaminatiqhs for the

\Sérgeant's position in question were valid and had little or no adverse

- ‘impact Other screening devices used by Détroit were found to have no

1

adverse 1mpact on Blacks; gdeed /m several Jinstances they seened to have

had a slight adverse Jmpact upon whites, according to the findings of the-

L7y

oou:rt. Thus, Eetro1t 8 dec151on to prcmoté Sergeants fran--in effect—

‘ separate white and Black lists, .came under attack’ and was found to violate

L4

federal -and state antidiscriminatioB.statutes as well as the Fou.rteenth

3

»

»




Amendment We are =presently ﬁsmermg whether federal amJ.cus
.part1c1patlon in the Detro1t case at the Appellate level would be
-approprlate. Since out analy51s has not been ccmpleted, I hope you
will understanthy reharrks 9n thJ,s case to be tentatlve and not
d;u:ected toward! the merlts i o g

On the £ederal levgl _one program that has came under conce.;ted
attack is the mmorlty bus.‘Lness enterprlse prov:.smn of the Public
, Works Employment Act of 1977, Wthh sets- aside 10 percént of funds\pro-
vided .under the statute for minority owned bué)messes. It was de319ned .

to. help overoane the prlor exclusion %{' minority hus:.nesses fran mean- -

. -

J.ngful partlch.patlon in ‘the ccnst.n{ctn.on J.ndustry and to ensure that
minority o«qned bus:.nesses would have the oppo*‘tumty to share in the
funds distributed under. the Act. Such an arrangement would mc»rease
the lJ_kellhood that mmorlty ‘firms would be able to gain a firmer hold
in the market place thereby lesseningsthe need for assistance programs
in the future and’ that greater opportumtles would be made available

.

.for employment of minority workers.’' =~ .
.

ThlS provision was added oh the floors of the House and the Senate

by Representatlve Parrm MJ.tchell and Senator Edward Brooke, respectlvely

It requlres prme contractors to use thelr !)est Jefforts to employ quallfled

]
bona flde mJ.norlty owned subcontractors and suppllers on qove.mment. assisted

pro;ects funded under the Act. Pursuant to regulatlons and guidelines
J.nterpretmg the statute, a waiver or downward adjust:nent of the 10 percent

goal 1s to be granted where quallfled minority businesses are shown to be

unavallable.
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" Twenty severt lawsuits have challenged the sef aside as
unoonstitutional racial discrimination against non-minority con~ -
N . tractors most™of which were br&ught by 1ocal afflllates ‘of the '

' Associated General Contractorslof Amerlca. To date, three dlstrlc':t‘ =
oourts have held the provigion 'to’ be'oonstltutlonal _one cour*‘ has

( " held’it )unoonstltutlonal as’ applled and one® \haf held 1t un- b

. ‘ oonstltutlonal on 1ts face,,thls latter ving been appealed to the e

Supreme Court. A1l other eourt,s have refused to enjom the program
prelum.narlly on the ground that’ the prOVlSlQn is probably oonstltu—
t:LOnal and/or an injunction would -not be ih the publlc mf:erest. The

'I‘hJ.rd CerUlt recently upheld the den1a1 of a prelmu.nary injunction,
.- notJ.ng that the plaintiffs had not presentéd a strong likelihood of

FY
4

success on t&le me.rlts. - :

I don t want to go 1nto a detailed explanation of the 1e?al

>
~

. . arguments presented by the C1v11 Rights Division in defense of thlS
;prov1s1on, but basically, we have contended that minority sen51t1Ve
gﬁflrmatlve;actlon leglslatlon to remedy prlor dlscrmu.natlon and ensuxe

.’ . agamst m:Lnorlty exclusmn from federally financed state and local govern-'

L

ment programs is well within congressmnal authorltx‘fursuant to 1ts

, powers under the spendmg clause, the Fourteenth An_g‘gnent and the /‘/
. . [ =

°

Fifth Amendment. . . ¢ . \
) .

2 , The facts show that mJ.norltles oanprlse approximately 17 per-

»

; ' cent of the populata.on yet control only about 4 per of the busmesé .

in this oountry and that mmorlty firms earn only 1.1 percent of the

| ' ' ‘ ‘ '

-
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gross mdustry recelpts.' It has been est:mated that mmorlty fu:ms .

.have been awardé substant:.*y leSs than l peroent of federal con- - ' / -
. /f ‘
tracts. ThlS brlef sketch of the hJ.story of m_morlty busmess ex‘L /

clusidn fran the largesse of govermmt oontracts and mdusy proflts,

standmg alone, provides strong JustJ:fJ,catlon for oongressmnal actJ.on ,

t
-~

Juander the PWE Act. o ’ . ‘ ,/f . , .
The more pertinent questJ.on }s, t/ course, whether the set
\

asclde is the proper remedy’ to correct ‘this prlor _exclusion and ensure

y >

agaifist its recurrence. o / * } , .

Many altematlve approaches to assist nunorlty b\lsmess Have

~ heent trleg/m the past and have falled to achieve the desited resul‘t

These alternatlve approaches have fdiled prJ.marn.ly because they speak .

in terms of "fostermg m.mo;:.ty business or simply "usmg best efforts"

' to utlllze mlnorlty subcontractors or suplees m.thout settlng any g -

]
e ., ~

recogmzable goal . ¢

hd .t .

The prov1smn thus takes the form of a m_morlty business ‘.
partlc1pat170n %Eenent because of these past fallures and because no
alternatJ.ve f:ralnmg, tax lnoentlve or loan pr‘ogram would have prevented

the short tem exclusmn oﬁ minorities frcm partlc1pat10n in the benefits
‘ -h

of the PWE Program; the need yes. for a prov1smn which 'would take effect

mmed1atel§ m conjunctlon w1th *the mmment dlstrlbutl.on of funds.  For

. A4 >

'thls reason, the 10 percent prov151on is partlcularlya appro te to an

, affmnatlve actlon program J.n the context of energency econamic stlmulus
. el -~ . . . ‘e
legislation. , ' A L )
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~ Other arguments in favor of the provision arei-

The provision applies to*only. one’sét of grants *for one

year; -0, . . . . N
/

The mtent of the prayision is tc lessen the need for

. I

fut'ure programs‘h»f this type .

~ . > v

3. NOIS:!IJ:I’JOIlty firms would obta;Ln approx:mately 90 percent

.
- » ~

of grant funds in any case; ote T ~

< . .

-

~i " 4. The 10 percent gdal :.s/f—lexlble and may eithe.r be walved

or adjusted dowrxward in approprlate cases. . .

4

—

P &
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e Thls defense of the prov1s,1on was paa.nstalu.ngly dev‘eloped by

~

attorneys in the C1v11 RJ.ght@ DlVlSlon.' Smce there-was llttle leglsla—
L

T A .
tive hlStOI.y concermng the meed~for the prov:.smn, 1t was necessary -for
,us to dev’elop a factual settlng thaf: danonstrated iih Jprior exclusmn
\' ~
of nu_nor:Lty busmesses fmn the beneflts, of government contracts and the

Ty \ N ’_' &’ . “ Ly

-industry in general, Y -‘m ‘,. ’

3 ==
.

~ ™

~— Our \ defendmg the nu.norlty ”gt a51de prov1s1on has
&,

S ‘\ of aff:,innat,ive .ac-:'tion or minority'
" f.
process OfdglVlng other federdl’ agenc1es and dep

\

- our thmkmg,m thlS regard. j z
In a recent cablnét menorandmtr, the Attorney General
B 4

. the heads of Federal Ebcecutlve }egncies to tallor afflrmatlve actlo
.

A »

" programs carefully to meet thelr leg:.tmate objectlve's. The Attorney )

-.General's p051t10n in that mamrand/ is cons:Lstent %vith 1;‘.hat enunc1ated
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in the government' s brlef in the Bakke case. t is, that mmorrty
sensitive programs may be "employed where they are necessary (as a remedy

for unlawful dlscrlmlnatlsan, as prophylactlc programs to prevent
) ~
rac1ally dlsadvantageous outocmes, or_as a means of renedylng the

llngermg effects of past publlc or prlvate dlscrmu:natlon. He adv15ed

4

Ehat Such programs be estabhshed and admmlstered with DN s legal .

stapdard in mind and that where possible, leglslatlve h:Lstory and dep: ‘ N

\ mental qutifications for the programs reflect information as to the need”

for the program, ltS opjectives and the lack of suitable alternat':.ves.

/
The Weber Tampa, and Detr01t cases fnake pa:n.nfu'l],;y clear that

state and local governments as well as prlvate mdustry can beneflt fram
similar advmeq. As those developnents demonstrate, afflrmatlve actlon,
voluntary actlon is presently under v1gorou§ attack We fought for years
to get employers to fa’?e upﬁiib the task of endJ.ng present dlsc’frm@atron
and remedying-thesx .effects of past dlscrlnumtlon Now we must fight to
ensure that enployers w1llmg to aclmowledge/fthls duty, before they are
sued are not forced by baseless charges of "reverse dlscrnmmatlon" to-\ .
back off. The cruel. 1rony of thls s&si-\uatlon should not escape any of you.
- But the achievement of "the’ goal of equal en;?oyment opportunlty has always
\requlred a lot of time and energy. I don' t know rf there ever was a t:.me
when a Trtle VII lawyer COuld walk' into court tell the judge’ what the law

I 4.
ought to be, and walk out with a complete‘ vmtor} leen the recent trends
¥ / ,-f"\_‘—-

in the- law, jhowever, we néed to devote eMre time and more enengy than

ever before.\Our actlons should be measured and delJ.berate. But above

S 13 /

N
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. all else, they should be bold7 bold enough to msure that all our
‘ .
c1tlzens w111 soorr shar@ in the promlse of equal etployment oppor-

.
z 8

7/ tunity, Qr wé_can'meet’in' Madison in 1990.

Thank you. .




