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public zoning regulatdions, private property restrictions,’ building /
codes, and subdivision control..fhe final chaptér-describes and
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althongh much important open land has been set aside for federal open
space ‘programs, benefits from the programs have Peen inequitably
disttibuted and planning criteria have beea%inadequately defined.
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| . FOREWORD { =

In 1968. the Commission on College Geography of the Association of
American Geographers published its first Resource Paper. Theories of Urban
Location, by Brign ].L. Berry. In 1974, comcnding with the termination of NSF
funding for thd Commission. Resb Paper number 28 appeared.-The Un-
derdevelopment and Modem:zau‘g of the Third World, by Anthony R. de-
4 Souza and Philip W. Porter. Of the many CCG activities 'the Resource Papers
Series became an effective gpeans for permitting both teachers and students to
keep abreast of developments in the field. .

Because of the pop uf

Resource-Papers and to put the series on a self-supporting basis. The present
Resource Papers Panel subscribes to the ongm.al purpases of the Series. which
- are quoted below: : e

»

The Resource Papers have been developed as expository documents for the use

-1
A

-

of-bottr the SYGasAT 36 8 The Tastruetey, ey are sXperimsental 1o That they are
dsxgnod 1o supplement existing texts and to fill a gap between significant
in Amencan geography and readily accessible matenals The papersare
Joncerned with important doncepts oz topics in modern geography and focus on
. - one of three gerieral themes. geographic theory. policmplications. or contem.
porary social relevance They are designed to implement a variety of under-
graduate college geography courses at the introductory and advanced level

. In an effort to increase the utility of these papers, the Pane! has attempted to
be parficularly sensitive to the currency of materials for uridergraduate geog-
raphy courses and to the writing style of these papers.

The Resource Papers are developed. printed. and distributed under the
auspices of the Association of American Geographers. with partial funding

from a National Sciemce Foundation grant. The ideas presented in these

papers do not imply endarsement by the AAG.

Many individuals hawe assisted id-producing these Resouroe.Papers and
we wish to acknowledge those who assisted the Panel in reviewing the
authors’ pros in reading and commenting orr the various drafts, and
* in making helpful suggestions. The Panel also’acknowledges the perceptive
suggestions and editorial asslitanoe of Jane F. Castner of the AAG Central
Office.

. Salvatore ]. Natoli
s Educational Affairs Director
Association of American Geographers '
: Project Director and Editor, Resource Papers Series

' . Resource Papers Panel:
John F. Lounsbury, Arizona State Univers| ¢

Mark S. Monmonier. Syracuse University !
Harold A. Winters, Michigan State University

arity and usefulness gf the Resource Papers. the AAG ‘
applied for and received a modest grant from NSF to continue to produce

\._:‘\

. 1\
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] PREFACE
N Geographers can make a major contribution to the land management pro-
‘ .. cess. With training in the analysis of the pfysicall economic. and cultural
attributes of the lapd. the geographer is uniquely equipped to apply useful
< interpretive skills to problems of'land use contral. ., W%
The recent proliferation of federal, sjate. and local envipnmental legisla-
. tion has serious implications for the management and coptrol of the land One
need.cite only a few pieces.of land management legislation from the past
decade to appreciate how broad their influence wil] be in guiding futyreland
) uses in/the Utited States: e.g.. Land and Water Conservation Act 965).
. Naﬁonfl'Envimnmental Protection Act (1969). Technology Assessmipt A'ct
(1972).’Coastal Zoné¢ Management Act (1972). Mineral Leasing Act enrd-
v ments (1973). and the Flood Disaster Protection Act {1973).-This list is by no
meams exhaustive and does not include the various anti-pallution acts. all of
which have significant land use inmiplications. ‘
This paper should be useful # providing a general backgrgund for citizens
. about the legal and judicial components of this legislation ¢o thit they can
better understand and appreciate the constraints imposed as well as the
opportunities offered by land use control for sustaiflegenvironmental quality.
In land use and urban geography courses it {s important that the student learn -
to deal with the acquisitive, regulative. and incentive tools with which the
- public authorities manage land uses. Fyrthermore, an informed citizenry can
take many active roles in helping to guide the land use development in their
communities by serving on planning or zoning committees and commissions. * -
by attempting to influance public decision making through various special
interest groups. apd by stimulating community interest in participating in the
public hearingswhich are integral parts of practically all land use legiglation
In addition. the Blagk 'Grant Program of HUD. the numerous state land
. -use programs, apd the requirement of environmental impaci statements for
- virtually all large residential. industrial. power. and other projects requiring
' extensive plots of land. emphasize the need to include the study of land use
. control as a significant *‘geographic factor” in almost any undergraduate
* geography Course or program.
As current concerns for using geographical knowledge in applied and in
policy making situations increase, this paper should begin to fill a gap cur-
"+ % renlly existing in’introductory texts on this topic.
o Therefore this Resgurce Paper should have widespread utility not only as
; —~ an jmportant supplement to most undergraduate geograpby courses. but
. . should provide a central focus for any number of advanced.courses or semi-
. nars. In additionit can serve as a complermentary reference to students and
teachers working in the field of environmental studies. The author has used
much of these materials in his own courses in urban geography and planning.
. In addition. this paper could contribute to the materipls required to develop
. » .usdérgraduate law and society programs which appeat to be gaining in

4 populatity in many colleges and universities across the country.
* : : : . : Salvatore J. Natoli
) Editor
s
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Management of urban growth isa tohc of raging
public_concern in 1976. A sampling of literary out-
put of the past few years on the subject occupi
three-volume. 1.800:page report of the Urban
Institute (1975) Conferences. workshops. sy
and university courses are .weighing the 1ssug from
every conceivable stagndpoint. Most states
adopted some form of land use legislation recen
and Congress has thrice attempted tb pass a National
Land Use Policy Act. Federal and state courts are
called upon to jodge the constitutionality of increas-
ingly sophisticated municipal efforts to manage
urban growth.

Concern_abaut the spaual and demographic

a W

’

o

g

INTRODUGTION k

. ability of public authorijtje

1

v
P

Robert Moses {Caro. 1974) in New York State:.
dreams rapidly outpaced the financial and technical
s to implement them.

. The postwar. bu:ldx%'g hoom of the 1950's
tnggered a resurgence of concern about “'urban
sprawl” and loss of vpen space {Editors of Forturie,
1958) The influential report of the Outdoor Recrea-
tion Resources Review - Commission (1962)
documented.a naftonal shortage of recreation
facilities. Congressiona} response to these concerns
took the form of two new federal matching grant
programs to acquire and dévelop public open space .
facilities. %

Even with federal assistance. rsing land. values...:....

grolgth of urban areas 1s not new. Sit Frederick Os.

borne (1946. App A). a founder of Britain's Garden -

City Movement. has comptled an extensive bibliog-

raphy of biblical and classical references to urbaniza-

tion. Queen Elizabeth I in 1380 prohibited further

building within threeaniles of the gates of London. a*

conspicwous early failure in land use regiulation

{Rasmussen. 1934: Ch. 4). New #.ork's Central Park

resulted from Amgerica’s earliest “'urban parks:
crusade” spearheadbd by journalist William Cullen
. Bryant (Chadwic_kalgss: Ch. 9). The 'City Beautiful

Movement" of the late 19th century, through the de-
signs of Frederick Law Olmsfed. recreated the Cent-
ral Park motif across the United States. establishing
what remain today the principal open %pace
amenities of Bostpn, Chicago. San Francisco. Cleve-
land. and y other cities.

The outward expansion of cities caused by the-
horse-drawn streetcar and later by the electric train
and automobile prompted concern for preserving
open spaces in the hinterlands beyond the physical

. - -ot legal boundaries of existing cities. In 1893, the
Massachusetts General Court (state legisfature
created the Metropolitan Parks Commission with au-
thority to establish a regional parks system for Great-
er Boston. Two years later. New Jersey ‘enacted
legislation to permit Essex County to create the na-
tion's first coynty ‘park' commission. The “special
district™ approach was then applied to the county
geographical unjt in a 1913 Hlinois statute guthoriz-
ing the creation of “County Forest Pgeserve Dis-’
fricts.” The period 1920-1940 marked significant
progress in the establishment of public parks at all
, levels of govtrnment: municipal. county, state and
" national (Clawson. et al.. 1960: Ch. 3)*

Even grander systems of regional open space wege -
proposed by such visionaries as Benton MacKaye
(1928), the “father of the Appalachian Trail.” Except
for the Machiavellian but highly fruitful efforts of

3

~.

[Babcock (1966) and others have promofed many

. Callies. 1971). Despite the proble

_ cal, economic. and cultural a

and competing demands for local tax dollars have
lmpeded the realization of local and regional land
use plans throygh public acquisition. Since 1960,
increasing attention has been addressed-to alterna-
tive land use control techniques not involsying out-
righ public purchase. These include the use of con-
servation or scenic easements. wetlands and flood:
plain regulations, subdivision exactions. solicitation
of gifts of land. timing controls, and transfer of de-
velopment nghts among others.

dand use zoning has been very controversial re-

cently. regarded as both a cause and- a remedy of

nsatxsfat:tor} land use patterns The criticisms of

/

\

‘proposals for reform. most notably the Model Land
DeVelopment Code of the American Law Institute
(1975). A number of states have developed new
mechanisms for management of critical areas such as
coastlines. wetlands. and uplan8g (Bosselman and
of exclusionary

h, judicial rulings tend to approve expansion
of the traditional scope of the **police power" to jus-
tify these innovative methods.

Land use control in the United States thus stands
at a threshold betweef™perception and action, be-
tween theory and deed. Increasingly sophisticated
tools have been.devised to stretch the public powers
and purse te their limit. The problem now is to-put
these tools to use.

Geographers have a major conmbutlon to make in
this process.- While lawyers may create new

- techniques and planners may draw elegant desngns

neither profession is comfbrtable with the various

':Jc’g'ghues of land. their measurement. spatlal

ysis, and interpretation. Georgraphers are unique-
ly trained to analyze land in fterms of its physi-
utes and to present
their findings through apprbpriate graphxcal statis-.

tical and written means.

9
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The potential contribution of geographers to the
\Tand use management process has not been fully
, realized, h#wever As I suggested in a bobK review

(Platt. 1975) of The Usesof Land by William Reilly
{1973). the geographical profession should net be ret.
icent. If those tasks most appropriate for geographi-

cal inqgyiry are mot performed by geographers.-they -

will be dooe less competently by others -

Purpose dnd, Qrggnization of th1|s Resource Paper

The aim of this paper 1s to explore a frontier sel-
dom treated in the geographical liferature. namely
the 1nteraction of law and geography as each relates
to the management of land use The paper does not
aspure to accomplish a major theoretical synthesis of

- States

the underlyirig lognc of both dls(:lphnes The objec-

" tive 1s snmpl) to review pertinent concepts of each
freld and’to.identify where possible‘a certam degree -

of 1nterdependencé“

The papef 1s divided into five chapters Chabters
©ne. Two.And Three descnibe the private and public
land use degision ptocesses.*With the rules of the
game established. Chapteys Four and Five expldre
particular problems affect{ng the regulation apd the
acquisition of land. While admittedly a small sam-

pling of the total subject, it 1s hoped that the reader
will be encouraged to ver further relationships®
between law and geography throughout the fascinating

process of fand use management in the Umted
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.ity to put land to use. Centralized planning in the .

e

. I: THE PRIVATE LAND USE DECISION PROCESS

. The most visible characteristic. and perhaps the

very raison d'étre of an organized society is its abil-

formal sense is not a prerequisite.to suth a capabili-

~ty. nor is an-explicit notion of the-public welfare ora

priori idkology. What 1s essential however is a suffi-
cient degree of secunty. or to use Kenneth Clark’'s
term. “confidence,” such that whoever has the
power to ‘make decisions with respect to the use of

- lamd is in fact encouraged to do so: Without the basic

assurance that the harvest will inure to the benefit of
the sower. no seed would be planted. .

" There are many ways in which a society gnay or-
ganize the tenure of land.to achieve such copfidence:

“squatlers rights.” Teirdal manor. socialist collective.
or capitalist private ownership. The essential feature
of any system of land organization 1s jts encourage-
ment of the use of land sq as to'meet the needs of the
society : The 18th:century English' political
economist. Qdant Smith. in his influential treatise.
The Wealth}f Nations_ (1763} equated_the good of
the society with the optimization of economic return
to each member of the society in the use of his land

.and other resources. To a great extent. this concept of

the Vinvisible hand™ dgscribes the long-standing
philosophy of private property in Anglo-America-
the national welfdre 1s best served when eachr indi- _
vidual is free to use his land so as.Jo makimize hts

- own profits. . '

The obvious flaw in this theory is.théi s&rﬁe public’

. ship. P

’

.\- . ' '
c

-

the private market mechanism But before consider-
ing the gvailable means for stich intervention. 1t is
essential ta undefstand the operation of the private
market itself. and particularly the 7)ti_on of owner-

.
v

-

The Concept of Ownership -

Under the common law of England and the United - :
States. ownesship of private land has both geo- -
graphic ,and legal céhnotations. In its geographic’ ;

sense. a given piece of land has physical and loca-
tional characteristics. the famous :'site” and “situa- _

tion" of geographical literature (Dickinson. 1964. -

12-13). The minerals under the land. the vegetation

. upon it. the climate above it &re all aspects of its site N

The relatiopship of the particular land to the rest of

the earth’s/surface defines its situation :
Legally. the same prece of land 1s.viewed quite

differently It 1s characterized by the nature of its

oxx'snershlp and by the public and private Tul.e's under °

which it may be used Ownership of land means that
the land has been reduced to the possession of a
certain person. group of persons. corporation. or
other legal ‘entity (in®luding governmental bodies
which. of course. may own land). Ownership imphes

the right to enjoy exelusive occupancy of the prem- °

- ises. the right to make profitable use of it. and the

needs are’not{supplied through the market

mechanism As noted by Turve$ (1966) private re-
source management decisions 1nflict harmful exter-
palities or spillovers upon other land beyond the
concegn of the decision maker Some .of these ‘effects
may take the form of elimination of favorable exter-
nalities previously supplied by undeveloped land
scenic amenities. absarption of surface run-off and
recharge of grqundwater aquifets. recreational op-
portunities. habitat for natural flora and fauna._ag-
ricultyral productivity. and so forth. -

Some economists.-notably Coase (1960). argue that
unfavorable side effects in _the-private pse of land
may best be remedied by requiring transfer payments
by the- party responsible to the party injured, Thjs
philosophy which underlies ‘the dottrine of *nui-
sance” {see Ghapter Three} neverthéless requires a
"*public presence’ to arbitrate such transfer claims It
is a short step from such’an arbitrary role which
courty served in the 19th century,to a regulatory
role. which governments assume tdfay. - -

* In short.’ land needed fdr non-economic and col-

lective benefits requires some form of intervention in

. ® 4
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right to sell’ lease. donate. or devise by will the
“ownership interest” (or part of1t) to anothef person
or entity ) .- .
The dpportunities created by the fatt of owning a
piece of land are diminished 40 some extent by the
rul'es’hndegwhich such land may be used."Thus land
may be’suif3ble from a gepgraphical standpoint for a -

. ten-story apartment building or a mobile home.park.

N

From a legd} standpoint. however. loca} zoning.regu-
lations or private deed restrictions may prohibit such
uses The way 1n which land 1s ultjmately- used 1s
therefore determined by its geographical and legal
characteristics jointly—neither 1n itself is sufficient
to comprehend the land use decision process. * ;
The privaterole in land use decision making was

..40pg held to be exclusive and the ownership of land

to be sacrosanct. Xhe most famous expression of the
absolutist view of private property was Stated-by
Blackstone (1854:2). the great 18th century treatise
wTiter: L. *
There i3 nothing which so generally strikes the =
magination and engages the affections of mankind.
the right of property: or that sole and despotic domnin-
ion which one man claims and exercises over the
external things of the world. in4otal exclusien of the
‘rights of any other individual in the univegse .




This somewhat™hyperbolic statement of coufse

does not refer to the threat of .public planning and

) zoning powers as limitations upormr the private own-
. er's freedom of choice. Rather. it refers to the fear of,

Stuart despotism whose shadow still haunted Eng—‘

land in Blackstone's time. But_as john Cribbets

(1967) has written. “Unfortunately the battle sries
. linger after the enemy 1s vanquished.” The

Blackstone theory of private praperty is often cited
- today # oppostlon to public restrictions prn the
\ . . private use of land. .

Disregarding for the moment the existence of
modern Jimitations on.the private role, what are the
choices available to the property owher ,and, how
does he decide among them?

.
t -

~

- ] Kinds “of Ownershnp .

The range ofchmces available to a property owner’
depends upon. the nature and extent of the owner-*
ship intefest which he holds. as much as the physi-
cal and locational aspects of his land The highest
and most complete ow nershlp interest or "'title’’ in
land is known as-the “fee- simple gbsolute:” The
1 owner in fée simple possesses all the legal rights..

. bestow. Within.the boundaries defiféd by the “legal

description” of his partél. the fee simple owner

"1 A legal descniption 1s a technical means to define the precise

. boundaries of a particular tact of land It 15 used in a deed of sale

- from aseller toa huyer to state exactly whalf land 1s being sold All

©, deeds mu'st be “recorded’ at the local registry of deeds so that the

size locdtion. and ownership of eath tract of land may be ascer-
tained by anyone °

Legal descriptions in the Lmted States are of two genera)

types Those in edstern seaboard states settledbefore the Federal

l.and Survey System was established 11 1785 are drawn atcording

to "Metes and Bounds "’ A Massachuselts example follows

“‘Beginning at a point on the westerly side of East Pleas- .
» ant {“Middle' } Street. at the, northeasterly corner of this
- pfoperty. thence ;unmng WESTERLY along land formetly
of Newton Smith tventy eight hundred forty four {2844)
feet to a stone bound, therce continuing WESTERLY alon
said Smith’s land ten hundred ninety eight and five tenthé o
{1098 5) feet to a tile stake, thence running SOUTHERLY
{approximately S 4° 45 °E.} in a straight liffe two bundred”
three and one tenth 1203 1) feet to an iron stake {4t the
heasterly corner of pther Iand of Ralph W Haskins):
-t runmng SQUTHERLY 1na coptinuation of the Jast
meghioned line along other land of Haskins to the point
P : where said line intersects the nostherly boundary line-of
. land formerly of Harvey Johnson: thence rupning EAS. 7
. TERLY aloz: land of said Johnson to the northwesterly -
. _corper of the “Asa Adams Farm', ¢ thence running EAS-
4 TERLT<along the northerly boundary {ine of said Adame®
L farm ‘to East Pleasant Street, thence runoing NORTHERLY
dong said Street tb the point of beginnjng. containing
. , sevcmy one and one half acres. distance ‘area more or
Joss "

. Legal ;iescnphons in most other states conform to the federal
Juod survey gnd which divides the lapnd into “townships™ con-
taining 38 sectiogy of one square mile each Each section may be
. divided as nec:xnr to describe the property in quamon viz
v “The West 112 of the Northeast 1/4 (excgpt the North 112 of

. the Northwest 1-4 of the Northeast 1:4) of Section 15. Town-

ship 37 North. Range 12 East of the Third Pnme Menidian.
N in Copk County. lllinois. comprising approximately 60
acres more gr less

;' “ MC S | K 4

powers, and obligatiofis which the common law can |

~ theoretically is sovereign "from the center of the

earth to the heavens above:” Practically speaking,

! this denote3 control over the surface of the land, the

minerals beneath it, and-the air space mnmediately
above it (Fig. 1). The fee simple ownérship also ex-

- Jends indefinitely into the future.

Many private lang use decxsxon makers do not own
a complete fee simple mie;est Fragmentation of ,
ownership of a given parcel ‘qf land occurs in many
ways. The fee simple owner may sell certain fights in*
is land..say {imber rights or mineral rights tolsome-
e else. The buyer thus gains a limited right in the
perty to remove timber or minerals. He has the

t is concerned, and the original fee $imple owner

The\fee sxmple oiwner may “also execute a will in
which Ye.devises his property to his widow far her
life and\then to his children in. fee simple. At his
death. hi} widow holls a "life estate" and her chil-’
dren hol
agreemen) of the others to sell or substantially
char;ge thebse of the land At the widow’s death. the

" children hold the fee simple bat it is shared among
thém in equal undivided inferests. The potential for
_infinite fragmentation of property ownership is' the

’

subject of a real estate law treatise. not a monograph '

in-geography. The point here is that the private land

ise decision progcess often. involves more than one

party havirig some legal contrel over,any given parcel

of land -Even before public'regulations enter the pic-
ture. the private decison maker is Likely to have less
:thart complete autonomy in.the contrgl and use of
L“hls” land. - .

.

Figure 1 " /The Geography of Legal Rights in Lend:. Ele-
- ments of Property Ownership ¢

“'remainder interests.” Each must gain the

er to affect the use of th€ lahd as far as his in- . -
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- complete contrel.-he is a key pamcrpant in-the land ¢~
v use decision process. In particular. ive are interested

2
#
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* Physical and Spati,a} Uses of Land
. Assuming that a property owner has reasonably

in the all- lmportant decision to convert land from
essenually ‘open” or nondeveloped condition to

“closed" or developed status. It is-the unfolding of
this particular thre3hold decision process which we
call urbdnization.

The Fundamental assumptlon of economlc geog-
"raphy, which is c6mmon to real property law. is that
the prxvate landownew behaves as a “‘reasonable,”
man.” i £, that he seeks to use his land in such a way
as to maximize his economic profit. This view whichk _
«dates Back directly to Adam Smith is questioned on
normative grounds by environmental writers (Bould-
ing, .1966: Caldwell. 1970: ‘Commegner. 1971).
Whether or pot self-interest should. be the basis for-
land resource decisions accordmg to “'spaceship
earth” proponents, it remains the most accurate de-
scription of what in fact occurs in capitalist societies.
It is well known to organizatfoms such as The Nature
Conservancy that even those public-spirited land- -

- owners who donate their property for preservation

purposes dg 3o normatly wrth the encoygifgement of
substantial’ tax benefits.

- How then does the. private property owner as a

“reasonable man" select from the’possibilities avail-_.

able that use er combination ef uses which best satis-
fies his economit perceptrons" The possibilities may
ally be grBuped into two classes. First are those
r,elate primarily to the physical attributes of

the site: its fertilty. minerals. ca;{acnv to support
vegetation and animal life. and in*recent times its
natural scenic or tapographic qualities. The other.

. class of uses relates primarily to thé space enclosed by

the boundaries of the tract and their extension up-
ward and downward The former may be teferredto

physrcal er “open’’’land uses; the latter :‘spa-
tial or “enclosed’’ land uses.

Of course. the construction of buildings is influ-.
enced in part by ¢He physical aspects of a land parcel.
such as’soil stability. distance, to bedrock. percola-
tion characteristics. slope and rth But physical
constraints may be overcome through additional en-

.gineering preparations such as the fillifg;of wet-

lands or the terracing of slopes. These serve to make .

the final strucfure more costly. The disregard of
physical site Jimitations by the private land market is
a freqgently cited )ustrﬁcatlon for greater public reg-
ulation (Reilly. 1973).

Econorhically, the value of land for development
purposes is of an entirely different order of mag-

nitude from its value for rural purposes. Land in the -

vicinity of Disney World in Florida was selling for
$300 per acre before the project was conceived. and
up to $300.000 per acre when it became a reality

- Land suitable for intense developmental us# is'often

valued in square footage or “front footage” rather

- ‘than acreage. It is scargely surprising-that the unre-

strained private market builds as densely as possible.

% d-?
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as illustrated by the working class tenements of 19th

century Eng}and and America (Benevolo. 1963: 20y
38).
~ Similarly. the shift oﬂanﬂ to enclosed us¥s im-
$lies profound environmental consequences. largel)
irreversible in nature. Land not built or paved pver is
still able to absorb'precrpltatlon ands pro ‘vegeta-
tion. While it mav not.be “natural.™ at least it is!
capable of selﬂrestoratlon tWhere land is enclosed or
ssentially ren;pved from the mﬂuence of
tth the- entropy of energy. the conver-

! land. at-least through operation of the private land
usey decision procgss The economic return from
ion may never justify the cost of remov-

cture. “Urban growth' manage-

ment’’ thereforeNagsentially attempts to influénce the
lqcation. timing. ang results of the privatg owner’s
inclination to s;nclo his land for structural pur?
. poses. .

.
. I d

| 4 , .
Location Tﬁory

How do ind®vidual properti: owners detide when
to make the fateful decision to convert their land
from unepclosed to enclosed usage? Theoretically
any land may be exploited in either way. yet most
land in the United States remains in'thé less profita-
ble unenclosed status—agriculture. grazing. or
timber management. Less than five percept of-the
continental Ugited States 1s devoted to str ural or
associated land-enclosing ases

Even without public control. land uses often as-
sume rational patterns Nineteenth century town
centers resemble each other closely across the nation

although zoning was not ygt-in use when they were -
built. Houston. Texas, the only majpr-American gity

without zoning, today largely resernbles cities which
are zoned. In the case of Houstgf~ private deed re-
strictions hgveacoomphshed thégsame basic results,
as public cdntrot in other cities

Whether public or private rest®ions (or a combi-
-nation of both) are tesponsible for the pattern of land
use. clearly each is reflective of “'real world” con-
sttain® on the use of land The most impertant of
these constraints-is location

According to Ratcliff (1959: 302). location 1s.

the unique complex of space relationshi
which each site is fixed at a given point in tilne
These are relptionishyps to alfother people. to things.
and to activities—if the notion be carried to the ex-
treme. relationships throughout the world .

~_The importance of locatign as 8 determinant of
- land usage is expressed in terms of ‘economic rent.’

a measure of the potential income to bg’ realized fromi
the allocation of lardd to a particular use Through
actual or implicit calculation. each potential land
user determines the present value of his anticipated
future stream of income. as capltahzed at the prevail-

-
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A

‘¥8nd to a spatial enclosure use effectivelye
oses any further physical use of the underly;ng :

within = .

1
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ing rate of intefest (that rate wihich could be obtained
from an‘alternative invéstment).Such present values

comprise the amount which competifg potential .

users “bid”" for a particular parcel of land In the
private land economy. the most profitable user s the
highest bidder who therefore gains the land {Hoover:
1963: Ch. 6). - A '

, As originally propounded by Rii:ardo {1817}. the -

concept of economic rent sought to attribute differ-
ences betiyeen bids from alternate users in ttrms of
the inherent fertility of.the soil. Location theory as-
sumed more general implications when von Thunen
suhstituted location for fertility as‘the primary de-
- terminamt of land use patterns in space In his classic
. study of rural land use. The Isolated State (1826).
vonThunen demonstrated that agricultural activities
asgort themselves spatially according to the impor-
- « tance of transport costs to market for each alternative
product (Chisholm. 1962). - .
In particular. von Thunen identified zones of ag-
ricultural land uses surtounding market centers He
attnbuted these”zones to the individual decisions of

innumerable land owners. each seeking to rxiaximlz‘

the economtic return from the operation of his farm
Assuming a location on a featureless. evenly fertile
plamn. 1solation from alternative market centers. and
equal accessibility in ‘all directions to a central node.
,von Thunen postulated_zanations for land use based
exclusively on the variable of distance to market and
-the proportion 6f trhnsport.costs to the final price of
the goods in the market. ~
Counterparts to von Thunen’'s analysis in the
* urban context have been formulated in thig century
by Burgess (1925). Hovt {1939). and Harris and
Ullman (1945) This femarkable‘trio of diagrams
somewhat resembles the pasable of the blind men
- and the elephant. each accurately describes a certain
characteristic of urban growth. Burgess views the
city as a series of concentric rings. Hoyt as ‘'pie

* wédges.”” and Harris and Ullman as “multinu- -

_cleated.” Haggett (1966: 181) has stated. “‘clearly all
three models rather than any one
. plaini
. Thiese classical urban growth models. which are
taught in every’/introductery urban geography
courde. bear great significance to the private land use
markgt and ultimately to the need for public land use
control. In one way or another, each depicts the
urban area as dynamic—expanding and changing
» with time. The Burgess diagtam most clearly
suggests the outward growth of urbanization like
rippled generated by, a stone thrown into a pond The
perimeter expands as developmental uses outbid ag-
‘ricultural or other nor-urban uses along the advanc-
ing urbdn frontier. What resembles a “'wave’ from a
macro-perspective is actually a composite of count-
- less private market decisions. ) ’

Land use within the urbanized regiop meanwhile
ig undergoing constant change through a: process of
“invasion_and succession.” Residents of each zone
attempt to better their situatiom by moving inte

i3

e usefu] in ex-,
the growth. of the land use Zohe." (See Fig. 2).

e

- ¢ ¢ ‘
newe*;ousing in%the next outward ring. T}m'ds
new homes are built on the perimeter. a seriés of
moves is tnggered as each’home vacated is filled by a
family from the next inner zone The innermost ring
of residential use surrounding the central business
district is abandoned by all but the leatt mobile peér-
sons thus producing the inner city slum. Except for
ifs contribution to slum formation, the “filtering
down" phénomenof permits the private market to
offer inrproeved housing epportunities té lower ine
come persons. (The-phenoménon was noted judi-
tially in the U S Disfrict Court decision concern-

_ ing urban growth management in Construction In-

dustry-Association v. City of Petaluma. 375 F Supp.

" 574.1974.)2

A disturbing aspéct of this process of expansion

and succession 1s the social cost 1 terms 3f land and

- a

ry
.

4

4]

R UL i

After Harns and Ullman. ““The Nature of Citied.”” The Annals of
the Amencin Academy of Political and Social Science Vol 242.
November 1945.p 13 Repninted by permission of the Annals of
the American Academy of Political and Social Science

-~

4 Figure 2 The Classic Trio of Ufbpn Growth, Models-

urgess; Hoyt; and Harms Ullman

or the reader unfamiliar ‘with the system used for judicial
citations the foliawing might'be helpful Court decisions may be
found either 1n the relevant series of the National Reporter System
or 1n senes published by particular states or qourts 1e. F Supp
= Federal Supplement. NY = New York. US = Umted States
Supreme Court For example in the ostation used in the text
abpve—Construction Industry Association § Cuy of Petdluma
375 F Supp 574.'1974—cited first 1s the decision or case title
{always in 1talics). following in order are the volume*number of
the series (375). the series (Federal Supplement) 1n which it is
published. the page on which the case beging (574]. and the date
{1974) of the case or decision These series are found in all law
|fbraries but are not usually found in regular college libraries

v
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_ lic services necessarily i

mongy necessary to maintain such a restless system.

. Instead of recycling land already developed and
served by-public streefs. utilities. parks and so forth
the private marKet abandons what has already.been’
built in favor of doing ‘the.job over and over again’As
" population densities degline with newer develop-~
ment pajterns, ever more land per capitd must be

paved or built over to serve a population of fixed .

size. And as structures and subdivisions are spaced
- further apart. thé.costs. of providing them with pub-

% per.unit. without
even considering inflatiop. Tife U. S. Council on En-
_vironmental Quality (1974). in a study entitled The

* 'Costs of Sprawl, has documented. among other costs.

“that contemporary building patterns favoréd by the -

private market are far more wasteful of erfergy than
earher more closely built urban communhies.

* Among-the many objections to the results of the

private wmevelopment process are. paradoxically,
that it leaVesToo much ‘arrd too little open space in its
wake. Megtropolitan growth of course.doeg not unfold

* . as neatly and methodically as suggested’ b) the

EKC ) o

abstract models. Much land is'skipped over in the
initial wave of building. a process which Williar?
Whyte calls_“leapfrogging.” With the de\velopment
of interstate- highways much more fand is placed
within access of urban employment centers than can’
be utilized immediately. Furthermore; pubtfe restric-
tions integded to promote orderly land use within a
particular vommunity may have the unexpected ef-
fect of promoting regional sprawl by causing build-
ers to seek less restricted and cheaper land farther
out from the city. s !

Even older central cities ha\ce a good deal of vacant
or unused land. Estimates range from 18" percent of.
gross city land area in a RAND study (Niedercorn
and Hearle. 1963) to as muth as 30 percent according
to Harland Bartholomew and Associates (1955) and
Clawson et al. (1960) Clawson refers to such areas
“as "'withdrawn land ~

Land. left stranded by the whims o{ the private
land market does not however.serve_the public’s
neeq for functional dperi space. Parcels left ovér may
be of awkward size. shape and location. difficult to
incorporate into a public open space system~Unless
they are purchased for public use. or escheat for
non-payment of taxes. they remain in private owner-
ship and any use by the general public is therefore
trespassing. Marginal tracts are likely to be. poorly
maintained. repositories for junk cars. apphances
and trash. and homes for vermin.

* Even if enjoyed as a neighborhoegd 'sand lot.”
such vacant parcels are often temporary. Tracts
skipped over in an initial waye of development may
be claimed & a later date whyn a change in the local
land economy makes such reclamation profitable.
Mounting development pressure unfettered by pub-

lic restraint may claim even the most physically un--

suitable land for new buildings, as with the filling of
Jamaica Bay in New York or the terracing of the
Santa Monica Mountains in Los Angeles.

\ .
.
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-garded as quasi-public open spal¥
. widely resented. A landscape archit

. duction of the -

Such reserves of natural {and

t reacted to
subdivision of the Samta Monic.
following terms:

But mountains {ere not made for
few: rather. they are heights for aljtoreach . The
thoroughness of this denaturing gnd the frozen hes-
ror of the resulting pattern in dimensions can
be comprehendsd only by beipig seen (Limoges.
1965: 150)

More apprqpriate Qould havd been to point out the
instability of the-slopes. whi h ermitted the
newly-constructed houses to sli into the ocean
Public safety. nof merel) ae hetlc indignation,

such excessive activity by
(At this ‘writing. California Assembly
latedly seeks to establish a comprehe

Bjll 163 be-
'e planning

and regulatorv process for the remaining ‘uinde-.
vak)ped portlons of the Santa Monica Mountains.)

Breakdown of Locationa] Coustraints

Despite its many faults. the private land market
before World War II built tolerable metropolitan
areas. The post-war population “implosion™ of rural

to urban migration and “explosion” from central city -
to’suburb. hds magnified the pace. scale. and waste-
. fuless of the private land .use decision process
While urban uses still occupy a minuté fraction of -

the total land area of the United States. the influence
of urbanization has spread widely and quickly Re-
‘friction of distance” through. the
construction of interstate highways has also reduced
the discipline of location in the makmg pnvate land
use decisions.

In his landmark study (1961) of the Atlantic sea:
board Megalopolis, Jean Gottman. noted that the dis-
tinction between and rural land use patterns
was becoming blurred. New shopping centers, res-
taurants. commercial offices, and subdivisions were

"no longer being added contigupusly to the already

built-up urban cores. Instead they were scattering

themselves across the landscape in seeming defiance -

of classical -location theory. At the same time, sub-
stantial belts and pockets of undeveloped land were
by-passed. Paradoxically. as the East LCoast
Megalopolis was becoming ever more dominated by
urban activities. the total amount of wooded land

* actually was increasing (Gottman. 1961: 224). -
- Friedmann and Miller (1965) extended the con-

cept of Megalopolis to embrace much of the United
States. Noting the expansion of oommutmg oppor-
tunities afforded by d[;)a Interstate Highway System
they defined a new unit of urbanization, the “urban
field” as comprising all territpry within two hours
distance of any central city. Urban fields would in-

clude 35 percent of the land area of the United -
States and 95 percent of its population. They would




abe,Chiefly charactgrized by the_absence of a “sharp

divjding line between town and countryside. rural

) and urban man " The urbgn'ﬁeld was confitmed em-

' commiu }qlg patterns Most of the eastern two-thirds

f the United States was found to lie w ithin commut-
ing radiusrof some central city.

Prior to 1970. few questioned the lmphcahons of
thé urban field for public policy. The Gottman and
Friedmann Miller .expositions were strongly en-

~ thusiastic about the urban field on public welfare,
the Berry map was neutral On15 with the advent of
the “'Environmental Movement'" followed by the
“Energy Crisis™ did_public and scholarly attention
turn to cntical coxﬁﬁ%ratmn of what the urban field
may signify fpr the future management of resources.
pamcularl\ laMd<in the United States

"From the standpoint of lapd use.'the urban field 1s
deceptive On paper or from the air. the fragmented
patteyn of recent urban -development appears to re-

* tain much more open land 1n proximity to develop-
ment than in the case of older. more compact urban
‘systeme{Fig 3} The new subdivision dweller has a
cornfield outside his picture window=instead of an
alley or another building (Fig 4) Utopians such as

Figure 3 Urban Development. Circa 1920-40 Note small lots. proxlmxty to factories. {top of photo) abundance of
trees. open spoce at centér (Pbolo by the author)

,represent a system at all.

Ebenezer Howard or Frank Lloyd W nght hould have
approved.

As noted eal‘her.-however. land skipped by a
wave of development is neither functional nor likely
to remain permanently vacant. Willjam H. WhyTe
J1968) and many others have pointed out that for ~
open land to be beneficfal it must be deliberately .
related to developed ‘land within a planned urban
system Land merely vacant by accident does not
satisfy this criterion The juxtaposition of urbah and
rural lanid uses in the urban field therefore does not

byt merely the incomplete

process of displacement ol?one set of land uses by
another set. Less recognizable than the old concen-
ing model of Burgess. the process of invasion

- and succession is nevertheless the same. What is dif-

ferent however is the tempo %$nd scale of the process.”
and the vastly greater quantity of land affected

Impact of the “Urban Field” upon
Agriculture
Agriculture. of course. 1s the primary non-urban
land use in the ‘private land markgt. In proxtmity to
developed areas. agriculture affords many external

(U
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continue f?mmg then 1s the hope of realizing a sub-
stantial windfall when the land is eventually sold for
development.

More than_thirty states have sought to remedy this
pfoblem by passmg laws authorizing preferennal or

“existing use'' assessment for farmland which meets
certain criteria (Barlowsy 1973: 206-212) These meas-
ures are administratively cumbersome and fre-
quently afford only modest relief to the farmer
When combined with other farm-preference meas-
ures as 1n the New-York State Agricultural District
Program. sigmificant improvement has been noted
Bryant and Conklin. 1975 390-3Y6)

Even where farming remains economically feas)-
ble otuer problems of incompatibility with -nearby
urbanization may anse Sea''ng of the land surface
svith streets and houses ant  isure of natural drain-
age routes affect storm ruri-utt The water table may
be low ered by increasing urban consumption Where
fields must be irngated the farmer must compete

with domestic users for his customary flow of water o

gFarmers alsg face ;pssnble llab:lm for 1njuries
used by the occurrence of certain “‘ultra-
hazardous™ activities o maintenance of 'attractive
nuisances” on his land The former mav include the
use of pesticides. expld®ives the burning of fields. or
the mere ownership of livestock falthough local
courts often favor the interests of the farmer as
against the “newcomers”} The doctrine of attrachive
nuisance holds the landowner lable to a child who
15 1jured after being attracted” onto the land by
some unusual condition or piece of equipme t such

MC ’ .
; / .

as a tractor " The~costs of 1{bility insurance and such
precautions as fencmg and signs contribute to the
economic’burden imposed upon agricultural activity

,'n the vicinity of urban development.

Farmland close to urban markets mayv have ex-
traordlnar) productivity per ac
This effect was noted by Higbee [{Gottmann 1961
258-275) 1n the tase of Boston On the other hand.
the expectation. whether jystified or-not. that ur-
banization 1s abodt to arnve discourages any ratibnal
farmland owner,from investing-1n the long term
maintenance or expansion of.his facilites Thas
Sinclair {1967. 72-77} has observed a “"zone of disin-

~vestment swrrounding metropolitan Detroit. charac-
terized by rundown buildtngs lack of visible activi-
tv and a gereral " air of anlicipatign

The - @t serious mmpact of the urban fiel: . ;re-
fore can be identified by the extent to which the pri-*
vate land use decision process 1s distorted and mis-
led Fardfrom preservimg vast quantities of open land
.the present hode of piesemeal urban development
causes much more land to be proposed fand taxed)
for development than can gossibly be used Land ex-
pected to be developed 1s irreyocablv withdrawn
from serious agricuiture or other open land use due
to disinvestment excessive taxes. adverse spillovers
ffom nearby development. and plain “"wishful think-
mng " The private decision maker 1s thus fured into
false expectations and his stewardship of the la
abandoned In the absence of corrective public
pohicies the urban field causes the private owner to
be a party to the blighting of his own land
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The private land use decision process sketched in
the preceding chapter yields an incomplete picture *
of the land use pattern in the United States. Private
decisions account for much of the rural landseape
and are certainly a major factor {n the metropolitan

-development pattern. But they do not account for the

existence of highways, streets. sidewalks, parks.

" sthools, libraries. university grounds, and othér pub-

lic gr quasi-public facilities.

Private decisions. furthermore, do not explain the
regularity of the 20th century American city. the uh-
iformity of uses within certain districts. the similar-
lity of lot sizes and building materials, and the even-
ness'of building setbacks from lot -boundaries. As
Stanislawsgki (1946) noted, . . . with each structure

.considered separately the ad\;éntage lies with irregu-

larity.” The presence of uniformity therefore indi-

PUBLIC LAND USE POLICIES -« .

- in this regard is oﬁ'en in opposition to a 'National

cates that private decisions are tempered by some -

kind of public control. -

The emerging landscape of the late 20th century,
call it Megalopolu Urban Field. Ecumenopolis, or
whatever. is a conglomerate of both private and pub-
lic decisiob makmg The private owner in the United
States retains a primary role in determining the na-
tunaandtumngofchangesm land use. But public

authonty in its various guises is an ommpresent ‘

influence—sometimes promoting, sometimes in-
hibiting the private owner's pursuit of the most prof-
itable use of his land. . .
* I private land use decisions turn on-maximum-
economic return, what is or should be the objective,
of public land use policy? In short, why shiould the
lic seek to influence the private land use proc-

m?

The answer necessarily depends‘upon which

“publi¢” is referred to. Public autﬁonty in the
United States is divided among the federal govern-
ment, the states, counties. and local units of genetal
_und special authority. The fature of “‘public land use
"policy” varies with the legal powers, political constit-
uency. andtheﬁsmlposxﬁonofwchchssofpubhc
decision maker
/ - .

Federal :

Sup , the federal government has little to

say about hnd use in the United States. Authority

_ over land is not explicitly granted to the federal gov-

ernment by ties Constitution and thesefore the 10th
Amendment has long ‘been held to reserve such
to the states. local governments and the

peopb Congressional respect for slate sovereignty

~

Land Use Policy Act.”

Such a narrow view of the federal government's
role |n the land use decxsxon process however is mis-
leading. In the first p.ace the United States Govern-
ment gh its various departments and agencies
owns outright approximately 700 miliion acres or
ome-third of the nation’s land area. Within this
empire of largely undeveloped and remote [and.
state and local policies fade into legal fictions. As to
the other two-thirds of the nation’s territory which
the federal government does not own. the influence
of Congress and, more recently. of the Executive
Branch. in the determination of land use is far more _

rvasive than the doctrine of state soverexgnty
‘would indi

The failurd of Congress to pass a National Land.

_Use Policy Act (as of the time of this writing] does-

K ncdmean;hatthenanonhasnolandusepobcy The
. problem is that it has too many policies. For 200
years, the only consistency in federal policies and
actions with respect to land has been their mutual
inconsistency. -

The management of the Public Domain is a case in
point. After the Revolutionary-War, several colonies

* teded the western portions of their territories to the
‘national government. This immediately raised the
. guestion as to what should be done with these lands. -
Thomas Jefferson envisioned a “'nation of farmers”
and advocated the promotion of settlement through
cheap disposal of the federal lands to pioneers. On
the other hand. Alexander Hamilton held that the
lands should be viewed as an economic asset and
should be sold profitably to replenish the federal

~

treasury. The Land Ordinance of 1785 struck a com-,

surveyed and offéxed for settlement, but only
throngh auction with3 “‘substantial”” minimum price

of one dollar per acré (Treat, 1962: 7-14). Jhis rév-
enue policy was finally overtur e “‘Free
Soil Movement” in ead Act of 1862,

Meanwhile. a~different policy debate on federal
lands was arising. ‘namely between Jisposal and re-
tention. The writings of Henry David Thoreau.
George Petkins Marsh, William Bartram, john James
Audubon and others called attention to the waste of
resources inherent in unchecked disposal and
exploitation. According to Stewart L. Udall (1963:
Ch. 5) the origins of the conservation movemerit may
be traced to the intellectual outrage inspired by the
“barbecue”

promise in pmvicﬁ%that federal lands should be
f

mineral wealth.

of the nation’s animal, vegetable. and,
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The Forest Reservations Act of 1891 and the Na:
" tional Park Service Act of 1916 established respec-
tively the national forest and national park systems.
Thys retention of public lands for conservation pur-
pbses became a national counter-policy to the dis-
posal of lands for revenue and settlement. As charac-
" terized by Paul Wallace Gates. bath policies were to
co-exist unhappily:

The Act of 1891 was the first fundamental break with ,
the underlying philosophy of our land system—the
desire to dispose of the lands and hasten their set-
tlement The conservationists had now conwinced
the country that a part of our natural sesources must
be retained in public ownership and preserved for
the future * Unfortunately conservation. when first
adopted was embedded in an outworn laissez-faire
land system of'a previous age. just as the free home-
stead plan had been supenmpased upon a land sys-
tem designed to produce revenue In both cases the
old and the new clashed with disastrous results
_ (Gates. 1962 340)

Public policy on the uselof lang nof in the Public
Domain has experienced a similar clash of .objec-
tives. The intent to promote econémic growth which
underlay the disposal philosophy also has supported
coeuntless f#deral programs intended to encourage
and subsidize the magt profitable use of pubMc and
private lands The L#ad Reclamation Program. the
Corps of Engineers Flood Control program, Rural
Electrification. the Tennessee Valley AuSority. the
National Housing Act. and the National Highway
Trust Fund. not to mention resource depletion-allow-
ances in the Internal Revenue Code and untold
regulatory acts. all have in common the promotion of,
natiorial economic growth In the metroplitan con-
text. probably no more profound influence upon pri-
vate development decisions can be cited than the
Federal Housing Administration Home Mortgage In-
surance Program and the Interstate Highway, System

But as the excesses of the 19th century outraged
Thoreau. Marsh. and Muir. the ravages of 20th cetr
tury “‘progress” have been challenged by Leopold.
Dubos. Commoner. Whyte. McHarg. Caldwell.
Boulding. Watt. and countless others The result has
been the gradual emergence of a’"‘counter-policy”
favoring environmental pretection. taking the form
initially of a seri amendments to existing federal
programs. The earfrest of these in 1935 amended the
Federal Power Act (16 U S.C. sec. 803{a])® to re-
quire that the licensing of any hydroelectnc plant be
contingent upon consideration of ‘‘other beneficial
uses, including recreation” for the stream proposed
to be dammed. The Flood Centrol Act of 1936 (33
U.S.C. sec. 701 {a]) required that benefit-cost analysis
be employed to weigh the impacts of a proposed proj
ect “‘to whomsoever they may accrue.” The controv- "
ersial Fedefal-Aid Highway Act was amended in

L4
. "Federal laws are cited by 'the title and section of the U S
CodeU S Code Annotsted to provide convenient access 1o cur-
rent provisions ' .

»
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1966 (49 U.S.C. sec. 1653 (f) to protect pyblic

parks. conservation areas, and historic site m
unnecessary intrusion by federally assisted roads.
During the 1960’s Congress also cteated two open
space acquisition programs. {obe discussed in Chap-
ter Five ,
The ultimate expression of the environmental
counter-policy has been the National Environmental
Policy Act of 1969 (42 U SC. secs. 4331 et seq.).
Under this law, any “major federal ‘action signifi-
cantly a’ffecting the quality of the human environ-
ment”’ is subject to assessment of its environmental”
consequences. A detailed procedure for the prepara-
tion and circulation of “'environmental impact
statements” is set forth. Together with counterpart
laws adopted in several states such as Massachusetts

.and California. the National Environmental Policy

Act representsa formidable tool in the nation's quest
for environmental quality Among the environgfen-
tal impacts which must be analyzed:in the proposal
of new federal projects are the direct and indirect
effects upon land usage which will result.

Besides environmental impact analysis. Congress
has ght 1n recent years to exert indirect policy
guxd?;l%'ﬁver land use decison making in a variety
of ways. Some strategies have been ingenious The
booth in “second hame recreation developments' for
istance was found.to be affecting millions of acres

“of land in remote areas without the shightest state or

local scrutiny In 1968. Congress passed the In-
terstate Land Sales Full Disclosure Act {15 U S.C

secs. 1701 &t seq ) which requires anyone offering
lots for sale to persons in other states to file a 'regis-
tration statement” with the Department of Hausing
and Urban Development. This taw does not prohibit
the marketing ofpunsuitable developments but re-
quires that the seller disclose all salient information
on the physical and financal condition of the proj
ect

Another sophisticated attempt to iMuenw land
use decisions without violatigg “state sovereignty”
is the National Flood Insurance Act of 1968 (42
U.S.C. secs. 4001 et seq.). This law for the first time
makes flood insurance availabf® to owners of coastal
and riverine property. but with strings attached. In
order for flood jnsurance to be available. the local
community in which the property is located must be
Eligibility is contingént upon the enactment of cer-

* tain local measures intended to minimize the expo-
" sure of additional structures to flood damage.

The Coastal Zone Management Act of 1972 (16
U.S.C. secs. 1451-1464) adopts a less complex ap-
proach. Federallplanning funds are offered to coastal

tates upon condition that they utilize certain pre-
ibed techniques in the management of their coas-
tal zones. The “'seed money " approach is a vanation
on the 20 year-old ‘‘Sec. 701" planning grant pro-
gram {40 U.S.C. sec. 461). The Coastal Zone Manage- -
ment Act is also a prototype for the proposed Na-
tional Land Use Policy Act which would adopt the
same approach on a nationwidg basis. N ’
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ing. The most presti

Most experimental of federal efforts to influence’
1 use indsfectly is the air and water pollution
ntrol strategy The federal Clean Air Act Amend-
ments of 1970 (42 L\.S.C. sec. 1857C-5) and sec. 208
of the Federal Water Pollution Control Aet Amend-
ments of 1972 (33 U S.C. secs 1252 et s ) require
that new sources of pollution be located so as to
minimize their contribution to air and water degra-
dation. Thus. the pollution “tail”” wags the “dog" of
land use planning. These provisions have not yet
been widely implemented .
Environmental impact analysis. consumer protec-

" tion. property insurance. planning grants. and pollu- -

tion regulation—all are means by which Congress
seeks to influence'land use decisions without really
seeming to do so The good intentions. however. still
exceed the federal grasp. most of the potential for
effective regujatory control still rests with the state
and local governments. Furthermore, recent months
have seen the emergence of ""counter- coirnter-
policies™ favoring the stimulation of the national
economy and self-sufficiency in energy production
Land use policy at the federat level thus continues to
purgye conflicing objectives

State ' .

Publicland use policy at the state level 1s the mir-
ror image of that at the federal level. Congress has
expressed many land use concerns but has httle di-.
rect legal capacity to improve matters The states
have ample power over land but httle interest 1n

.- using 1t Instead states have traditionally delegated

both their policy making role and their substantive
powers t¢ local governments via planmng and zon-
1ng enabling acts

Many reasons may be cited for the inaction odate

'gO\em,mgnts on land use issues State legislatures.

historically have been dominated by non-urban 1n-
terests and nsually are located outside of the princi-
psl metropolitan areas of the state theyv gevern
Legislators themselves tend often to be champions of
local prerogatives including control over public land
use decisions.

The primary contribution of state governments to
land use management in the United States has been

_ the creatian of state park systems. Although natural

resource programs account fof only 1.7 percent of all ’
state outlays (U.S. Bureau of the Census. 1971. 212).
the aggregate annual state park budget 1s twice the
amount spent by the federal government for national
parks {Table 1). .
Otherwise. states have long been the forgotten par~
ticipants in the formulation and implementation of
public land use policy An important aspect of the
environmental movement of recent years has been to
re-examine the powers of the states and to propose *
an expanded roleforthemmlandusedeclslonmak
ious of these effors has been

the drafting of 4 “Mode! Land Development Code” by

a team of lawyers under the auspices of the Ameri-

L

., regional 1impatt "’

’

. , N
can Law Institute*(1975) The Code proposes tha\f\
states estabhsh procedures*to review local land use
decisions affecting what 1t refers to as- 1) critical
areas. 2} large scale dev elopme%t and 3) de\elbp-
ment of regional benefit \ .

A report commissioned by the Council on En-
vironmental Quality {Bosselman.and Callies. 1971)
documented experience 1n several states with new
techniques 1n state level planning and land use man-
agement In 1ts 1974 Annual Report. the Council
noted that since the earlier study 48 states have
enacted or,are seriously considering proposals tg ex-
pand the previously limited role of state government
in the regulation of land use” (! S Council on En-
vironmental Quality, 1974. 49)

Expansionh of the state rote 1n land se takes many -
forms. Some states follow the Model Code strategy of
.reviewing certain local decisions having extradocal
impoptance. Flonida. for example. 1n its Land and
Water Management Act of 1972 provides for the
designation of “critical areas™ and ‘developments of
Lécal decisions affecting such
cases are reviewed by a state-level administrative
board -

Other states single out particular portions of their
territory for direct state or regional land use man-
agement Thus New York has created the Adiron-
dack State Park Agency and Califormia and Nevada
have collaborated 1n &tablishing the Lake Tahoe Re-
gional Planming Commission  California.
Washington. Delaware New jersey. and Maine have
adopted gpecial measures relating to their coastal
zones. Seﬁra)ttates 4pcluding Massachusetts Con-
necticut. New Jersey Minnesota and Wisconsin
have adopted wetlands protection laws {Eor access
to a completg; continually updated compilation of

. state environmental laws see- Bureau of National Af<

fairs Environmental Reporter. Washington. D C )
Less dramatic but potentially very important dre
technical adjustments to the rules under which local
governments make their decisions _Massachusetts
for instance has adopfed a streamlined procedure for
reviewing apphcétlons to build sub51dxzed housing

'

TABLE 1 STATE AND .\'A,T_'jO,\'AL PARKS
© 1650-1967 i
1950 %960 . 1967
Acreage (thousands) .
State «. 4 657 5602, 7352
Federals 22.967 24458 29630°
Attendance {millions}
State 114 259 391,
Federal 33 79 172% .
Expenditures ($ milhons) °
State 36 87" 295
Federal 4" 24 74 138*
* Includes all facilities in National Park system
® 1970 data -

Source L S Bureau of the Cgnsus {1971, Tabie 297
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where loca) approval h n denied (Mass. Gen-
eral Laws, Ch. 40B. secs. 20-23). The Massachusetts
* Zoning Enablmg Act his been dmended to provide
new guidance to ocal governments on such issues as
housing. agriculture. and floodplains. Stil} another

. adjustment noted in ChaptezOne is to authorize, pref-

’
-

Health Act of 1875. and where 1t existed its effec-
tiveness was hampered by a very hmited apprecia-
tion of what factors needed !0 be taken 1nto ;account

The connection between bulldmgjc\hces and

public health was first documented in fhe 1840 Re-
port of the Select Committe€ on the Hedlth of Towns

- erential assessment of farmiands under certain con- *-nder the direction of Sir James Chadwick. The Act

ditions’so as to lower the pr,gpert) tax burden of
agriciiture.

Some degree of policy guldance and direct inter-
vention in land use decision makifg is thus emerg-
ing at the’state level. However. these efforts are still
hesitant. By {far. the most important maker of public
land,use pblicy on a day-to-day basis is the local
governmen N
- N

y Loéal

Attempts by local governments to control the use
of land within their borders are of ancient lmeage
Medieval Jowns vested with corporate power by,
tue of a royal charter. enacted ordinances t deal
.with the prgflem irregulanty of building. over-
hanging of streets and eecroachment on common
open spaces:

Thg public records of medieval towns all over
Europe abound with statutes governing the widths of
streets frontage lines which must not be exceeded
the mimmum t at witich a Building projection™”
was permissible and so on {Saalman 1968 30] e

The faiure of these efforts is visible even today 1n
the crowded older sections of many Europeas cities
What is viewed now as picturesque and quaint was
in former centuries the catalyst of fire and pestilence.
The most spectacular example of the total destruc-
tion of a'city due to the prevalent encroachment by
private buildings upon rts public spaces was the Fire
of London of 1666. Firefighters could not even draw
water from tHe River Thames because of structures

- closely lining its banks-Control by the corporate aug,

therities of the City of London proved to be so in-
adequate that remedial ‘regulations following the Fire

were issued by the Crown and ratified by Parliament .

{Summerson. 1962: 52-53). The elegant stuccoed
facades of the West End and the broad Thames Em-
bankment are among the many changes in the face of

London wrought through public 1merventlo\n after”

the Pire.
The medieval overhang “and the prevalent use of

exterior wood largely vanished from new construc--

tion but the tenement booth of the 19th century pro-
duced a different me e “three-tier” system of
land development where*the middle tier of slums
fronted only on a narrow alley. Deprivatjon of light
and ai?. and lack of sanitation or clean drinking
water contributed to cholera epidemics of the 1830's.
According to Ashwerth (1954: 24):

Begulation of development. by landlords or anyone

, else. was exceptional beforé ‘the general asdoption of
_building by-laws under the provisions of the Public

~
P

of 1875 mentioned above was a direct result of the
disclostres of this'Committee.” Pursuant to the Act.
building regulations were finally adg fed and en-
forced by local governments in Bri The move-
ment spread. rapidly to the United States where slum
- conditions rivaled those of Britain (Weber, 1899).

1900, both countries accepted the practice, of limil-

ing building heights and ‘densities through local
public regulations in the interest of protecting the
public health and safety.

The objective of prozecn'ng thé/buhlic health.

. safety. and welfare was to be stretched severely. even

grotesquely. to justify the practice of land use zon-
ing. as deseribed n the next chapter. Nevertheless, it
-remaing a characterigtic of public policy and under-
lhies every act of public intervention in the free play
‘of the private land market. Problems with the exer-
cise .of public power have arisen nof so much out of

- the necessity for such public interventidn but rather

out of the geographic scale at which such interven-

-stion is undertakerr It has beqn the practice in this
country since tite advent of systematic public land
use controls in the-early 20th century to define the
':public health. safety. and welfare™ strictly in terms
of thedocal public. This has been the inevitable re-
sult of the univesal delegation of state authority to
local governments. .

" In theory. local control over land use 18 sensible.
The minutiae of day-to-day decision making is more
efficient when performed by lacal officials who
know the facts personally. Local public hearings
permit interested persons to participate tn the deci-
sion_process. Local administration also encourages
citizans to donate their time ta serve on ih
their 8pare time. thus reducmg the ppblic cost of the
system.

But all too often, the fundamental public purpose

of protecting healtlf, safety, and welfare is merely a

" recited catechism for justifying whatever the com-

munity wants to do. Given the peculiar municipal
phy of the United States, a local community's
E es and the larger society’s best interests may be
direct conflict. Local administration of public
land use powers presents several anomalies.
First, a pervasive fact of American metropolitan
areas is intense political, economic. gnd cultural
-hostility between central cities and surrounding
suburbs. Since each is vested under state enabling
acts with the full panoply of public authority tg con-
trol land use within their respective jurisdictions.
the competition tends to be waged through land use
restrictions. While early advocates of land use plan-

ning and zoning envisioned their use ona metropoh
tan or regional basis, contemporary practice is

22
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» exactly the opposite. Parochial self-interest in the
administration of land use controls is the'rule rather
than the exception. . J .

Secondly. suburbs among themselves seldom
coordinate their land use policies and decisions in
any cooperative way ,Again’ land use control 1s
emploved as a weapon in a perpetual struggle for tax
ratables and against added tax burdens. According to
the Advisory Commission on Inter-governmental Re-
lations (1969: 63} ‘

Competition among mumcipahiies for land ust de-
velopments which are prpductive of large tax rev-,
®nues i1s apparent 1n many metropolitan areas
Local zonming polgy here lLies in\{ijscal competition
father than 111 a desirable arrangement of uses'

M ) - u "
Third. not all land -~ ‘expe_ndjng metroplitan areas
15 incorporated 1nto organized city. town. or, village .
governments. \Unincerporated land between
municipalities rethains under the administration of
county -governmexxs for plgnning and regulatory -
purposes Thus adjoining tracts of land may be
under the jurrsdiction of different levels of govern-
ment, municipal and coungy. Furthermore. as unin-
corporated land is annexed to existing
municipalities. the spatial morphology of legal au-
thority 1s~cpnstantly in flux. The liberal annexation
laws in many- states permit the owrer of unincorpo-
rated land to negotiate ld'gmy adjoining munici-
pality for favorable land L}e ntrol terms as a condi-
tion to his consent to be annexed ' .
Fourth. there is no compulsion for localgovern-
ments or counties to exercise the powers extended to .
them under state enabling acts According to the Na-,
tional Commissiag on Urban Problems {1968. Table
1) only 54 percent of local gov ents inside Stand-
ard Metropolitan Swatistical Areas had zoning ordi-

report
« ‘Finally. those units of local government which do

nances. and, 46 percent had planning commissions '
Only seven percent of all counties in the United
States ehgaged in land use zoning at the time of the

[

engage in land use planning and control, are guided
by state laws only in matters of procedure As far as
local policies are concerned. constitutional law is the
only restraint Little or no policy guidance is pro-
vided in the state laws which authonize the use of

- such powers.

To be sure. local public policy has been influenced
by the same environmental movement which has af-
fected the federal and state levels Beginning around
1960. considetable scholarly and public attention
was Javoted to the loss of open space at the munici-
pal  ale This phrase covered a multit .e of sins'
waste of agricultural larid. development with in-
adequate recreation space, destructjon of natural
areas. encroachment on flood hazard zones. and vis-
ual blighting of the landscape. The situation may
not be as physically dangerous as in the medieval
city but according to Lewis Mumford {1961) it1s worse

psychologically The medieval city’ was at least very ..

small and surrounded by countryside. but the contem-
porary urban field envelops and ‘contaminates every-

Local governments. having been emtrusted with
public powers for a half century are blamed for the
result Ptoposals for federal and state preemption of
local authonity have been discussed. But the burden
of responding to the continuéd unfolding of urban
growth remains ominantly a local responsibili-
ty Whatever the policy and intent of the local deci-
sion maker. the results.will only be as good as the

tools available will allow "An analysis of the tools of

.

land use control follows

- ™
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II.

I

Overvnew

The main avenues of public intervention in the
private land use decision process are acgjsition,
regulation, and persuasion. A public body ghay deter
or influencé the use of Jand by a private owner by
removing the land from his ownership, by sub]ectlpg
his use to reasonable constraints, or by offering in-
centives for the owner to conform voluntarily with
public policy. Which of these should or must be used

. depends upon the public objective to be achieved, -

the nature of the public body which seeks to achieve
it, and the prevailing statutory and judicial law of
the state in whichthe land is located. )
Fundamental toghe exercise of any public land use
control power 4 the articulation of the purpése
which ‘it is intended to serve. At the local level,
where most land use control takesplace, this ideally,
would take the form of,a master plan or a com-

. prehenslve plan. (These terms are often used intep- |

-

st e .- Conshtution
¢ o ' (U.S. and State)
¢ ’ ) I‘ -~
“. STATE

TOOLS OF PUBLIC LAND USE CONTROL -

changeably. the latter plan presumably addresses a
wider range of public concerns than' simply land.
use.) The constitutionality of zoning measures typi;
cally depends upon their being enacted “in accor-

dance with a comprehensive plan.” While many
plans do not rise to the elegance of published docu-

ments (Haar, 1955), courts at t require somg indi-
cation that pubhc officials have not acted * arbltranly
or capriciously.” The regulatory power which in-
volves no compensation to the private owner re-
quires greater public necessity than the use of the
acquisition power where the owner is paid for the

value of his property.

Selection among the various tools for land use

confrol also depends upon the leve] and, wealth of the

. governmental body which seeks to assert such con-

trol. .The full panoply of techniques are generally
dvailable to local governments. as diagrammed
Figure 5. But effective use of these tools in certag:

*Enabling Acts”

!~

T ke e e sedme wee
“~ Rege  Cods ) Regs. - Floodplain n
- Rm.'ev_ ;’

. ' M

-

. .
Figure 5. The Tools of Public Land Use Management
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Ct;\,mmunities may bé impajred by a lack of funds for

acquisitjon purposes, inadequate planning @nd lega]

ing capability for regulatory purposes. or some ", l
. particular defect or prohibition in the pertinent state

la#. (An example of the last is astatutory

n in

Massachusetts against Tequirements by local goy- -

"+ ernments that developers donate geme open space to
. -the public as a-ggndition for approval of a prospec-
tive subdiwisi . - —_—

The state an I%eral gqvernments have fewer al-
-ternatives for intervention in land use decisions (Ta-
ble 2). They may require land for’ public purposes
-and may manjpulate their respective tax laws to
promote certain land- use objectives, such as the
voluntary donation of open space to public. or charit-
able entities. But direet regulation of private land use
by the federal government ig non-existent and by
states is politically, if not legably, restricted. As dis-

cussed in Chapter Two. states/have traditionally del- -

- egated their land use regulatory functions to local
government; attempts to recover or preempt these
I powers are often politically unpopular. And al-
. 1 though the state may be an apprapriate geographical
finit for land use management. it may lack the fiscal
resources to administer a statewide program. The
Massachusetts Inland Wetlands Program. for exam-
ple. was cited by Besselman and Callies (1971: 205-
225) as a precedent for state level control. Sub-
sequently it has been returned to the hands of local
conservation commissions for purposes of day-to-day
administratipn, with the state role now limited to
occasional review of local determinations.

*-, The tpols shown m Figure 5 are not of equal relia- l

bility or familiarity. Techniques based on incentives
are comparatively recent and experimental. Space
. does not permit detailed consideration of them here.
Mdst public land use objectives are accomplished
ugh acquisition or regulation fo which the bal-
.ance of this chapter is devoted.
The central issue of land use ceatrol then is

» whether to pay or not to pay. Acquisition is judi- .

cially safer but costly to the taxpayers. Regulation is
free of direct costs to the public (ignoring possible
" loss of taxes) but vulnerable to iavalidation by the
courts. The issue may accordingly be restated: who
is more readily convinced. the taxpayers or the
courts? If geither. publjc interveption is limited to
moral grd ecohomic persuasion. _
-~ * -With these qualifications in mind. we may now
turn to more detaild® consideratin of the tools of
land use control. \

Acquisition
The public power to acquire. land rests on .the
+ theory that governmental bodies are *‘legal persons.”
Like private individuals or business rations.
they may enter into contracts, expend ic maney,
and buy'real estate. Once land is owned by a public
-~ body it may be improved. leased. or sold pursuant to
proper legal approval. Public lands normally may

<

T oo B , )

ERIC

.

"+ land fnay be in arrears on payment of property taxés

newal program.

\ "’ .. " -. - "

N

TABLE 2 ADMINISTRATIVE DISTRIBUTION OF
\ PUBLIC {,AND USE CONTROL POWERS -

-

.* Counties may exercise local powers as to unincorporated land

* Depending upon state law_ .
“May be preempted by uniform state build:ng regulations

-

not be given away or sold at a lgss. except when
legistatively authorized, as in the

.

»

Gifts . .
The simplest way for a public body to acquire land
is to receive it as a gift. Surprising as it may seem.
considerable quantities of public open‘space have
been provided by private land donations. The’ Hat-
riman State Park along the Hudson River Palisades
in New York. the Great Smoky Mountain National
Park in Tennessee and North Carolina, Skinner State
Park in Massachusetts, Kankakee State Park in II-

-

re - _ Federal  State Local*
ACQUISITION - £ )
Negotiatéd Purchasp T e N .
+ -Eminent Domain L L LI
Gift . . .
Tax Default -~ toe
"« REGULATION y *
Sanitary Regulations )0 a—
Building Code R . o
Zoning - ’ °
Subdivision Regulations . .
Wetland Regulations » ¢ Lo e .
INCENTIVE _ . e
Preferred Assessment - . . .
" Income Tax . .- L W
- Density Bonus -

fed‘eral_ urban re- _

linois, and innumerable’other public facilities origi-

nated in family or individual gifts. .
Federal law today allews a dopor of land to
public or certain non-profit private organizations to
deduct the value of the gift from his taxablg iricome.
If the deduction is not fully utilized in defraying
taxes in the year the gift is made, it may, be carried
forward to be applied against income in subsequent

-

-

years up to a maximumi of five yeard Th# privilege .

also applies to gifte of scenic easements (equivalent
to @ conservation easement or, easement of develop-
ment rights—essentially-a promisé¢ to keep the land
the way it is). The deductible value of a scenic ease-
ment“is the difference in value before and after the
commitment to preserve the land ifi existing condi-
tion. To be tax deductible. any gift must be irrevoca-
ble (Platt, 1971). - .

Tax Default

A'nothe; sougce of free land for public purposes is
tax-delinquent land. In urban areas. many parcels of

Fd




by -

to county and local government. Procedires are

specified under the laws of each state by which pub-_

lic authorities may assume ownership of such land.

his land by paying back taxes and interest. the land\
may be sold at public auction. Alternatively, it may
be used for public purposes such as a fire station,
school site. or park. Typically, however. tax-
delmquent land is poorly located and not vefy useful
in the implementation of a public fapd use plan
" Where specificland is needed for public use and it
cannot be acquu'ed through gift or tax default. the
public may purchase 1t. Land may be purchased in

owner or by compulsor) sale. known as.’’eminent

p /wo ways. through voluntary sale by the private

.~

domaim.”

-

Voluntary Sale -

Voluntary sale is the preferred way t6 purchase
land-for public purposes The acquiring body nor-
mally obtains an estimate of the market value of the
land it wishes to buy from a licensed professional

_ land appraiser. It then makes an offer to the private

owner at or close to the appraised value If the offer s
accepted. tht land is sold at the agreed pricé No
court action 1s required. the process is relanvely
speedy: and everyone presumably is satisfied’ '

Problems arise 1if the private owner will not accept
the public offer State'laws normally th}bﬂ public
agencies from paying a higher price than the ap-
praised valug (although appraisers may differ). If it is
impossible to reach a negotiated- agreement the pub-_
lic agency must either abandon its efforts or resort to
the power of eminent domam to acquue the land by
legal force.

Eminent Domain’ . oo

The subject of éminent domain is of great lmpor
tance to geographers. It is central to many public
programs such ag, urban renewal and highway con-
struction. Unlike gifts and voluntagy sales. eminent
domain (also known-as, condemnation) is compul-
sory and therefore controversial. It is also likely to be
very castly to the public since the issue of value is
referred to a jury which may decide on a price well
above appraised values. It is ‘therefore critical that
the need for acquiring specific land through eminent
_domaimbe clearly documented. Analysis of the func-
tional and spsml relationship of one parcel of land

cal analysis. Some background on the development
and limitations of the eminent ‘domain power are
therefore appropriate. -

The power of eminent domain is not mentioned
directly in the U. S.-Constitution. Rather. it has been
inferred” frem a provision of the | Fifth Amendment

Nor shall private property be taken for public use
without just compensation .

Thls clanse is interpreted to mean that if" 1ust com-

L 4

pensatlon is paid. private property may he taken for

. public purposes.

_ After a period during which the owner may redeem__

As with other land use measures. emment domam
in the United States was predicated upon €arlier ex-*
perience mf Britain apd France. As early as 1812.
John Nash%with the blessing-of the Prince Regent,
used eminent domain to cut Regents Street through
the slums of Soho in London. in the 1850's Baron

Haussmann. also with imperial patronage. reshaped

the face of Paris, creating new avenues. parks. and
housing sites through massive taking of private land.
- By contrast, the urban communities of North

B America af that time were more accustomed to what

might be called ““reverse eminént domain.” the en-
croachment uporr public lands by private builders.

Most American cities ‘vere originally laid out with' 7

some “built-in" pubiir .,acgs. In the case of Boston

«and other New Englanu communities these took th

form of commons dedicated first to geneyal

_ ~economic wse and later to pUbllC recreation. In

Philadelphia, Savannah, Cincinnati, St. Louis, and
elsewhere, certain [and was set aside for public use in
the oniginal city plans. Many of these spaces were lost

_ to subsequent encroachment. Other cities fared even

" worse. Chicago. 'a proliferating. boomtown in the.

1840'’s, had as jts only open space a small resgrvation
around Fort Dearhorn. In New York, the 1811 ““Plan of .
the Commissioners” proposed seven parks ahd a

4

large parade ground to be preserved. The latter was .

never created, and by 1853 the city had only. 117 ,

acres of park space {Qlmsted and Kimball, 1928:21).

As cities matured and became crowded, public in-- -

terest emerged 1n controlling urban growth through
reservation of open space. Sip rpost land surround-
ipg existing cities was alrea rivate ownership,
this necessitated the use of e ent domain. The

creation of Central Park in New ‘York City between -

1853-and 1856 entailed the taking of 7,5Q0 individu-
ally owned parcels at a cost of $5 million. an unpre-
cedented achievement for an Americah city (Olm-
sted and Kimball. 1928: 31). Of this sum. $1.6 mil-

lion was. paid-by owners of land adjoining 1he new v

park in the form of specia) taxes known as '‘better-
ment assessments.” This technique has been little
used sfnce then-

Fosesight on the part of city fathers idgally could

~ have anjicipated future park needs, permitting

_to other Jand is inherently an exercise in geographi- ~

necessary land to be purchased cheaply at the urban
periphery, as was done by the City of Stockholm in
the early 1908's. Unfortunately. such enlightened

judgment was no more prévalent in the last century

_ than in the present one. Central Park being the out: " -

18

standing exception, generally the need for park land
in specific {ocations was not recoghized*until such
land had become surrounded or even covered with
urban develepment. By that tune purchase on the
open market was impractical dr prohibitive. Where
land had been subdivided into srhall parcel4. a single
hold-out could delay or thwart a well-conceived

public land acquisition program. it was therefore

necessary from the, early years of the urban park
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movement to resert to the power of eminent domain
to carry o-the objectives of & municipal program.
The public’s acceptance of the social and aesthetic
objectives of the urban park by the secohd half of the
19th century paved the way to obtaining judicial
sanction for the use of condempation.- A number of
cases during the 1870's upheld varipus applications
of eminent domain to establish parks, typically by
referring to the role of parks in protectmg thespublic
health. providing space for recreation, and other

salutary purposes (Williams, 1962: 3). The approval -

granted to the urban park has since been extended to
embrace a wide varlety of public recreation land
usés. 'AcCordmg to 1960 3):

ate park.gfand recreation
facilities is now so clear tRat. understandably. there
is no issue as to the furNjathental legal power to
d money fer lahd acqWsition. or to condemn
land. for such programs Public parks and play-
grounds. beaches. swimming pools. zoos golf
courses—none presents a constitutional problem

The public purpose ofa

" The more provocative developments in the taw of

eminent domain. however, have been not merely the
incl

-app cation to situations where public use is a minor.

r

ion of new varieties of public ysage but its

even non-existent factor. The érosion of strict insis-

tence upon public use occurred first in cases involv-
ing economic growth and corporate power. As early
as the 1850's, several states had adopted laws per-
mitting mill owners tp impound streams for water
power. Where impoundments flooded upstream
_land belonging to other persons. the "“Mill Acts”
* provided for payment of monetary damages by the
"mill owner-but shielded lim from the traditional
“riparian’’ duty to remove such structures. This
amounted to'a delegation of public eminentt domain
authorid_ to private firms,* and was a precedent for
the later practice of granting the public power to take
land to utility companies.

Expansnon of the:-doctrine in the case of utilities
and economic activity.-however, did not sngmfy the
imimediate abandonment of the ““public use" restric-
tion for purposes of social welfare and environmen-

tal applications. It was not until 1936.* that the use -

of eminent domain to acquire private slum property
,.for clearance and redevelopment for residential use
upheld by a major court. This decision explicitly
held at the public use requirement could be satis-
fied by .a showing that a “public benefit” resulted
from the ‘clearance and redevelopment of blighted
areas (Nichols, 1940). g
The leading decision_in condemn on law was
Berman v. Parker (348 U. S. 26.1954). The Berman
case decided that the benefit derived from an area-
wide redevelopment scheme was sufficient public
use to justify the acquisition of a non-blighted and

., « *Approved by the u.s Supreme Court in Head v Amoskeag
Manufacturing Company. 113 U.S 9 (1885)
* New York €Cify Houging Authon‘ty v. Muller, 270 NY 33

"

profitable department store which happened to be
located within the project area..The vanishing stand-
ard of public use was this again’ widened- fo in-
clude not only slum property, but non-slum property
the redevelopment of the entire area

. promised a public benefit. .
In its most frequently quoted dictam. the Bermon
decision provides implicit.support for apphcatton of

“condemnation powers to open space situations in- -

volving neither pubhc use nor urban redevelopment
aspedcts: .

It 1s within fhe power of the legislature to determine
that the commumity: should be béautiful as well as
heatthy. spacious as well as clean. well-balanced as
- well as carefully patrolled  If those who govern the
District of Columbia decide that the Nation's Capital
should be beautiful as well as sanitary. there 15 no-
thing in the Fifth Amendment that stands in the way

‘One- apphcatson of the emment domain power to
non-public use situations widely attempted in the
early decades of the 20th century was "excess con-
demnation.” This involved the acquisjtion of more
land th#® would be directly put to public use for
parks. schools and streets. Typitally. the surplus
land was intended to be sold off to private develop-
ers at a higher price than was paid for it, thus com-
puting for the pubhc treasury the increment in value
bestowed upon land adjdcent to a desirable public
improvement. Baron Haussmann financed some of

. his Paris squares in this manner.

To the extent that exceds condemnation was based
upon récouping the cgst of a public facility. through
resale to private users, American courts often refused
to authorize such takings for want of a public use.
However, if the additional land itself wag o be put to
public use as in providing suitable grounds around
a public building, or scenic picnic areas beside a
highway. the taking has been generally upheld.

TPhe use of eminent domain to acquire public
easements for conservation. scenic, and other related
purposes has been upheld in many jurtsdictions and
has become an accepted tool for open space plan-
ning. The Wisggnsin court, for instance, found a
valid public benefit in.the acquisition of scenic .
easements along the: Great River Road.* By defini-
tion. scenic easements preclude direct public use ex-
cept in terms of visual enjoyment and other benefits
external to the site itself. Their acceptance by courts

is another example of widening the scope of con- *~

‘demnation powers to achieve a variety of open space
functionis not involving literal- public use.

Another interesting expansion of eminent domain’
has been in the area of “land banking,” the condem-
nation or voluntary acquisition of land for future
public use or resale: In 1954, the Supreme Court of
California hel@ that predominantly vacant land
could be acquiged by condemnation for private rede-
velov;ent {Reflevelopment Agency v. Hayes: 266 P.

~
-
.

& >
*Kamrowsk: v Wisconsin. 31 Wis 2d 256 (1966)
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2d 105, 1954). This case dxﬁered from Berman v.

Parker in that it did not involye elimination of
slums, but rather the elimination of an archaic sub-
divisign plan. The court found benefit to the public

" simply in the objective of putting vacant land to use

through public acquisition and resale. To para-
phmeBa-mnn if the legislatufe finds that “land bank-
ing" and shaping of urban growth through the power
of eminent domain is desirable and publicly benefi-

-. cial, “there is nothing in the Fifth Amerdment

‘which stands in the way”—except money.
* RegulatioX

. The power of eminent domain is of course subject
to the requirement that *‘just compensation” be paid

“for the land taken. It would be prohibitive, however,

for eompensatien to be determined and paid for
every public action which impinges in any way
upon the private owner’s freedom. Furthermore. cer-
tain restraints upon property owners in similar cir-
cumstances may accrue to their mutual benefit. For
instance, the regulatiqn of bulk imr relation to lot size
through control of height and yard space may con-
tribute to the habitability of each dwelling. To tom-

te, as well as to previde mutual benefit. would
be redundant. Ultimately, all property owners wouldd
have to be taxed in order to compensate each other
for doing what reasdnably ought to be undertaken
voluntarily. .

Public Nuisance Ajptement

The power of pubhc authormes to prohibxt obv1-
ous *‘public nuisdnces” without compensation is
very old. According to Bridenbaugh (1964: 93):

By 1690 inhabitants of every colomal village had had ~
- to face certain problems of urban living whiclr re-
quired solution nat by individual but by community
effort. In the country a man might construct 'his
home. build his fire. dig his well. erect hus privy. and
dispose of his rubbish without thought for the well-
being of his neighbors. but in towp these things be-
. came objects of community concern and gradually of
civic ordinance

Such measures were analogous 't_o lhe‘corpora:e

. edicts of medieval towns in Europe,and probably

were no mote effective.
Between the 17th and 20th centuries, refinement

‘of the art of nuisance regulation was slight. Ernst

Freund (1904: sec. 127) noted that specific munici-
pal ordinances dealt with the prevention of en-
croechmeit on the public ways, use of public open
spaces, and. preservation of light and-air. But “with
regard to land irrespective of buildings. the police
power is sparingly exercised.” The obstacle to the
use of the police power for systematic control of land

use lay in the traditional limitation of the power to.

the elimination rather thap the prevention of nui-
sance. Freund (1904: sec. 29) advocated & broader

police power:

L]

’I

. The commeon law of nuisance deals with nearly all
the more serious or flagrant violations of the interest
which the pohce power protects. but 1t deals with
evils only after they have come into existence. and it
leaves the determination of what is evil very largely _
to“the particular circumstances of each case.

The polise power endeavors to prevent evil by
checking the Jtemdency toward it. and it seeks to
placea margm of safety between that which 1s per-
mitted and that which is sure to lead to 1Djury or loss.
This can be accomplished to some extent by estab-
llshm positive standards and limitations which

%e observed, although to step beyond them
wl/vould not necessarily create a nuisance arcommon
aw . .

-~

/7

-

Egclidean Zoning

Within twelve years, the traditional reticence of
the law with respectso regulation of land use was
swept away. In 1916. New York City adopted the
nation's first comprehensive municipal zoning ordi- -
nance. This idea spread wildly and by 1926 zoning
was adopted in 420 American cities with a total
populatior of 27 million persons. (Comey. 1946:
159). In that year, the U. S. Supreme Court reviewed
an Ohio Supreme Court decision which held zoning
to be unconstitutional. With the benefit of a learned
" brief filed by Alfred Bettman, zoning was finally up-
held in the landmark decision in Village of Euclid v.
Ambler Realty Co., (272 U. S. 365, 1926). The land
use revolution legmmxzed in thls ‘case soon came to
be known as “Euclidean zoning.”

Since Euclid, the U. S. Supreme Court has taken
little further Mhterest in American zoning law, allow-
ing each state to develop its own doctrines within °
constitutional limits. Considerable uniformity
~ among state zoning practices nevertheless has re-
sulted from the widespread adoption of two *model”
laws pubhshed by the U.S. Department of Com-
merce in the mid-1928's—the “Standard State Zon-
ing Enabling Act” and the “Standard City Planning
Enabling Act.” Despite minor variations between
states as to statutory detail or judicial intetpretation, -
the law of zoning in the United States today operates
substantxally as it was pngxnally conceived a half
centu

Th h £ of this system is the delegation of
state power\to local units of government. Through
enabling acts, Yhe legislature of each state grants to
incorporated cities, towns, villages, (and sometimes
counties as to unincorporated land) the power to en-
gage in land use planning, zoning. and subdivisin
regulation. This power - is discretxonary
municipalities are not required to exercxse it Ifitis
used, however, the procedure set forth in the state
enabling ect must be followed precisely.

A zoning ordinance typically consists of two parts,
a zqning map and a text of régulations. The map
divides the entire territory of a municipality into dis-
tinct functional zones; the text states how land may
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be used within each class of zone. Zones are desig-
nated by their predominant allowed use. viz.. resi-

" dential, commercial,, industrial. The mjor uses are

usually divided into sub-classes. such as single fam-,
ily residential,” townhouse, retail commercial.
wlolesale commercial. and so forth.- i -

" Under traditional zoning practice. uses are ranked
in priority as depicted in Figure 6. Each use category
includes uses above it biit excludes uses below it.

ﬂs practice. known as .“cumulative” zoning has

n superseded in some commuiiitites by *‘non-

. cumulative zoning™ wherein each use category is

mutually exclusive. The burden of predicting future
land.use needs and trends is correspendingly greater
under the latter approach.

Restrictions on use are supplemented by rules on
density and bulk. Dengity limits are established

, through minimum lot size/requirements for residen-

tial zones. say one-half acre per single family dwell-
ing unit." The regulation of bulk takes the form of

* minimum front. side. and rear yard dimensions. and

height limitations. For high-risg¢ structures (whers
allowed) bulk regulation may be through a
“floor area ratio”” (F.A.R.) by which the total flpér
area in a building is limited to a certain multiple

the site area on which it stands. An F.A.R, of ten ~

allows a structure of ten floors covering the entire
site. or of twenty floors on half the site.

Zoning influences the way in whi(:'!hp:iyaté lnnd'

may be used and often what it is worth. In order to be
constitutional zoning had to be found reasonable
and necessary to protect the public health. safety.
and welfare. But on its face. zoning seems to have
more t0 do with protecting the private land values of
some at the expense of &hers. a dubious purpose for
the public regulatory power. '
Justification of zoning to the satisfaction of the
U. S. Supreme Court required a tour de force of legal
advocacy on the part of Alfred Bettman. counsel to a

number of planning orgamzations. who intervened:

in the Euclid case as ““friend of the court’ Bett-

Figure 6. Hierghy of Euclidean Zoning Classifications

€

man’s brief argued that zoning upholds the public
health, safety and welfare by preventing disorderly
and undesirable patterns of land ysage in cities.
Among several ‘lines of argument, the one which

_ most impressed the Court was baséd on the doctrine.

of nuisance. Many regulations having certain aspects
of zoning had beert approved in the interéest of abat-
ing or preventing a nuisance. The mixture of incom-’
patible land uses per se. according to the Court. may
be equivalent to a nuisance: "A nuisance may be
merely a right thing in the wrong place. like a pig in
the parlor instead ogf in the barnyard.” Thus the loca-
tiop of a fattory in a residential neighborhood may .
be prohibited through exercise of the regulatory .
power through zoning. (Ironically. the Euchid case

. involved land zoned for residence but far more suit-

able and ultigately used for industry.) T
Warming to ite subject, thd Court added an embel-
lishment not suggested by Bettman. namely that zon-
ing is appropriate even to prevent the mixing of land
uses of the same kind but of different intensity. An .
apartment house in a single family neighborhood
was viewed by the Court as: ... a mere parasite,
constructed to take advantage of the cpen spaces and
attractive surroundings created by’ the residential®

- character of the district.”’ »

- Transpose.'‘community” for “'district’”’ and one is
faced with the dilemmd# of exclusionary zoning.
While today’s rhetoric is more euphemistjc. the bias
against multi-family housing and all who dwell -
therein remains a formidable obstdtle to the con-
struction of low and moderate income housing in
most suburbs Furthermore, the “Garden City motif
of spacious, tree-lined. single family resident
neighborhoods has been carried to #ts logical. ex-
treme in some areas with minimum lot sizes of one
acre or more per home. Zoning, Bettman's instru- .
ment to bring order out of the urban chaos. has suc-
ceeded in producing a chaos of its own, and one that
far transcends mere nuisance in its social and en-
vironmental consequences What went wrong?
Clearly, a major defect in the operation of zoning
in the United States has been the question of the
geographic scale at which it is administered. At the
time of the Euclid decision, the outward expansion
of metropolitan areas was well underway as depicted
by the Burgess “concentric ring”’ model But suburbs
in the mid-1920's were still closely tied economi-
cally and socially to central cities and the latter were
still expanding through annexation. It was reason-
able in 1926 to assume the continued dominance of .
central cities over their developing fringes Al-
though the Euclid case involved a suburb of Cleve-
land, Bettman viewed zoning as a tool of city plan-
ning, placing all urban uses in the proper telation to
each other. ' .
Since then, suburbs have grown and proliferated
at the expense of central cities, actually exceeding
the latter in total population in.the mid-1960's. Rela-
tions between suburbs and central cities and among

'suburbs themselves are characterized by racial.

-
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economic and social polarity. As discussed in Chap-
te]r Two. zoning has become a weapeon in this strug-
gle. . '

*. It i$ conceivable that if the Euclid case were to be
heard today instead of 1926. zoning would lose
Bettman. while an advocate/of local control. recog-
nized the need for municipal zoning to reflect met-
ropolitart needs and realities: -

: Insofar as the fact of the location of a mumcipality
within a metropolitan urban area has a bearing upon

. these factors of development'trends. land values. and
appropriateness of use_such fact has a relation to the
social valhidity and. consequently. in the last
analysts. to the constitutional vaiidity of the zone -
plan {Comey. 1946 55).

~ 'The Supreme Court itself in 1ts Euclid opinion noted:

*

the possibility of cases where the general public
* Interest would so far outweigh the interest of the
municipality that the mumapahitv would not be al-

. lowed to stand 1n the way

There is little possibility that the Supreme Court
will eber reconsider its decision in Euclid: zoning 1s
simpl¥-{oo deeply entrenched in Amer{can society to
degthre it constithtional But the Court may at least
review certain of the more controversial applications
of zoning. Curiously. in its first zoning deciSion
simce the 1920's. the Court on April 1.1974 approved

. a local ordinance which banned cohabitation under
the same roof by more than two adults unrelated by
blood or marriage (Village of Belle Terre v. Borass.
416 U S*1) Justice Douglas’ opinion actually

arked back to the Euclid rhetenic about green gragé

« . and private single family neighborhoods It was not a

<

’ ) ,

validated Petaluma's plan to limit new building
permits to 500 fer year on the ground that it in-
fringed the right to travel and migrate.” In so doing.
the Court invoked classic urban theory. noting that
lim#tation of new building on the periphery would
curtail the “‘filtering down" of better housing oppor-
tunities. The Federal Appeals Court howéver re-
versed the lower court.® citing the intervenidg
Belle Terre case in the Supreme Court as autharity
for communities to protect their uncrowded chmf-
ter through regulatory controls. ‘
aThe U S Supreme Court unfortunately has de-
clined to review the Petaluma case. It could &ave
been the most important land use decisionff the
decade.

Hazard Zoning A . -
While zom'ng,has often bedn used as it should not

< have been. it @so has not been used where 1t should
have been. V e the public health and safety are :

promising re-entry by the Supreme Court into, e

zomng field.

Two major areas of litigation are presently work-
itg their way upwards toward the Supreme Court.
One is the issue of lot size and exclusionary zoning.
Among a torrent of cases 1n this area (Babcock and
Bosselman. 1973). the rhost famous 1s the 1975 New
Jersey Supreme Cour% opinion in Southern Bur-
lington Co. NAACP v. Township of Mount Laurel (67
NJ. 151). This case held Mount Laurel’s zoning or-
dinance to be unconstitutional on the ground that it
2oned all developable land for half-acre lots or
larger. zoned much of the-town 'exchusively for in-

' dustry. and in other regpects excluded lower income

- .

peorﬁle. -
- e other [issue currently approaching the Su-
¢ preme Court the land use field is 'mjng con-
- - trol.”” This technique involves limiting number
of building®permits which are issued by a given
“community in accordance with some kind of capital
Jfacilities and growth management plan. The first
major decision upholding this strategy was a 1972
. case from New York. Golden v. Ramapo Planning
., Board (30 N.Y. 2d 359). The issue has ariseft more
recently in the fedeTal courts which have reviewed a
growth; management plan of thie City of Petaluma.
Califorfia. The Federal District Court {trial court) in-

)
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directly and hiterally at stake. the public has a duty to
limit pnivate excesses in the use of land. This 1s not-
ably the case with floodplain and coastal hazard
areas. seismic. landslide. mudslide. wetland. and
other areas with severe physical hmitations
Ironically. efforts to prevent development in un-
safe places are frequently confused with measures
which purport to preserve the appearance of a com-
munity in the name of "ecology.” As Bosselman
(1973) has written: “The wolf of exclusionary intent
lurks behind the sheepskin of dcological concern.”
Large lots are in fact the worst of all possible worlds
They inflate the cost of houging. they preserve little
in the way of natural ecosystgms. and in hazardous
areas no lots of any size shguld be permitted.
Hazardous area res’trfc(igﬁs should be evegamore
constitutional than convedtional Euclidean zoning.
The latter allocates land among different uses ac-
cording to subjective planning criteria Hazard zon-

ing 18 based on objective measurement of physical *

phenbmena and limits buildiag only where justified
by ssity ‘Sometimes. hazard restrictions are

_employed 1n the form of en overlay upon the basic

“Euclidesan land use zoning. But 1n companson with
the nedrly universal adoptton of general land use
zoning. restnictigns upon hazardous sites are surpris-
ingly few in number and weak 1n 1mpact
Floodplain zoning in particular has had a labori-
ous history. Three detades after the Euclid case,
there still remained widespread doubt as to the con-
stitutionality of floodplain restrictions which pur-
ported to protect a private owner from the results of

"his own decisiops A seminal law review article on

the subject by Dunham (1959) offered an a priori -

justification for floodplain zoning based on three

.

* Construction Industry Association of Sontma’'County v City
of Petaluma, 357 F Supp 574 (ND Ca 1974)
*522 F 2d 897 (1975)
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« grounds 1) protection of unwary buyers and inves-
tors‘ 2) avoidance of unnecessary public costs in res-
‘cuing and rehabilitating the improvident owner.
and 3) protection of upstream and downstream own-
ers from increased flood stages due to filling or en-

. croachment on the floodplain Dunhatn's rationale

has proven immensely useful-to courts reviewing

. local.floodplain restnct:ons It is cited directly in

two recent decisions by the highest courts of Mas-

sachusetts {Turnpike Reaity Co. v. Town of Dedham,
284 N E. 2d 891, 1972) and Wisconsin (Just v.

Marinette County. 201 N.W. 2d 761. 1972).

One reason fer the slow acceptance of public regu--
1ation of floodplains has been the traditional policy
of the federal government to deal with fleod hazards
through- a) structural works o restrain flood waters
and b) a -aster relief to victims 6716085 Bots e
found to ue increasingly expensive and overal; 1. ud
losses continued to mount despite bilJions of dollars
spent on dams. Gilbert F \White devoted his doctoral
dissertation {1945} and much of-his subsequent
career in geography to promoting recognition of the
need for "'non-structural’™ measures such as land use -
controls and insurance as supplements to structural
flood control works.

* In 1968, Congress adopted White's concept 1nto

federal law The National Flood Insurance Program

(42U 5.C. secs. 4001. et seq ). for the first time makes”

flood insurancegvailgble at substdized rates to own- -

ers of flood"prone property #ong the natian’s nivers
and coastlines In order to qualify for the sale of in-
surance within its borders. each community having a -
known flood hazard area must enter the Flood Insur-
ance Program by adopting certain_measures de-
signed to curtail further development 1n such areas.
So far. more than 13.000 local governments and
counties have taken the first step to qualify for the
sale of flood insurance on an emergency basis As
these communities reeeive federally prepared
floodplain maps. they will be required to adopt in-
creasingly stringept floodplain regulations in osder to
remain in the ram At last. the lethargy of local

.governments as to the management of their flood

hazard areas js being overcome (Platt, 1976)

Many problems remain. White the constitutional-
ity.of floodplain zoning per se is no Jonger in serious
. doubt. there remain important questions as to how. it

should be adhinistered. In particular. 1t is impossi-
ble to predict with certainty how wide an area will
be flooded by a storm of unusual magmitude As the

.risk of danger decreases with distance from a stream.

-
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“posed The “special
- scrutiny of a propo

/
the justification of floodplain .restrictions is corre-

spondingly more difficult One response has been to
adopt two or more distinct zones. e.g.. “floodway "

“and “floodway fringe"” with different regulations ac- .

cording to the degree of hazard predicted id each
case {Kusler and Lee. 1972)

Fortunately, the law.is tolerant of the difficulty of
fine distinctions in zoning Courts normally uphold
legislative determinations deemed to be “fairly de-
batable.” Only when a regulation is found to be
completely “arbitrary and capricious™ do the courts
interfere

THis presumption of validity does not excuse the
zoning authonties froln doing the most competent
job possible Planning and engineenng studies. care-
ful floodplafn” mapping. projection of future
needs—in short. analy>. of all geographical
circumstanges—should anacrie any use of the zdn-
ing power But where certain studies cannot feasibly
be performed or vield incomplete information. the
zoning process is no? immobilized Protection of the

public health and safety need not be postponed 1n
cases of relatively obvious d

~

Towards, Grepter Flexxbxlm *

Apart from spec1al issues of exclusivity and en-
vironmental sensitivity. current practice of zon-
ing in the United States is intreasingly moving away
from he fixed a priori approach of Euclidean zoning.
toward more flexible techmques Best known among °
these are clustenn and "'Planned Unit Develop-
ment (PUD}’ fgormer 1nvolves rearranging the
gross allowed densn.y m a resxdenua] development
50 as to redut® minimum Jot sizes and leave some
open space. PUD involves clustemlg plus flexibility
in gross project dgnsxt) types of dwelling units. mix-
ture of residential and non- -residential, s0 on,

Still another technique in common usage for
promotmg flexibility 1s the "‘special permit” {or

“conditional use permit”) Such permits are useful
as a means for gnmg tentative advance approval to
particular uses in certain zones. subject to review of
the circumstances when the use 1s actually pro-
it techpugde allows public
d use at the time and 1n the
. And it reduces the oppor-

context 1n which 1t ar

b

tunuties for ab‘\:.l;e an spec1a1 favors which have long
been a mach i aspect of zoning administra- -
tion (Babcock. 1966). - “

N\
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. by the suthar st the 1974 Netional Plaaning Eonfersocs. Chicago. ) of costs and benefits is roughly achieved.

IV. THE GEOGRAPHY OF -
. .~ CONSTITUTIONALITY: THE CASE OF
~ SUBDIVISION CONTROL*

< -~
. - . § ] -

If 1and is needed for actual public use, acquisition _ not to procure a public benefit {(Mandelker. 1971: Ch.
is necessary. But frequently it is desirable for certain ° 1). This would suggest that courts are fundamentally
land to be kept undeveloped for purposes other than'  j in: a) the nature and extent of benefits
direct use by the public. For instapce. setbecks from ted by a regulatory measure; and b) the nature .
streets and rear yards traditionally have been consid- . éxtent of its costs. Where one group or indi-
ered important apenities in a single family resi- ==vidual bears the entire cost for the benefit of some
dence neighborhood. Each property owner may be  other group of property owners, the measure is in-
required by public zoning regulations (and possibly  valid as providing a “public benefit.” Where, how-
private deed restrictions as well) to retain such open  ever, some degree of overlap or correspondence ex-
spaces at his own cost. The public may not enter ists between those burdened and those benefited. the
these private yard spaces. but the owner is not per-  measure may possibly be upheld. -

" mitted to build on them. - A geographic element may be identified in the

By what theory may such restrictions be justified? foregoing process: the identification and measure-
It was stated in Chapter Three that any exercise of  ment of the impacts of a given measure are exercises
the regulatory ﬁowa must be “reasonable,” This is , -in spatial analysis. It may be said that the reason-
legal shorthand for several distinct constitutional re- ableness and therefore the cosstitutionality of a regu-

quirements: , lation actually turns on the spatial morphalogy of its

1. The measure must be reasonably related to the  effects. o ﬂ
protection of the public health, safety. and wel- Let us apply this proposition to some simple
fare; ' . examples. In the case of the minimum yard require-

2. It-must not unrebsonably diminish the value of  ment mentioned above. each homeowner is both
private property (although some reduction is  burdened and benefited (Figure 7A). The burden lles
perhaps inevitable): in the limitation of the size of structure which may
3. It must treai similarly situated pgoperty alike  be érected on each lot. Benefit to each lot owner
(U.S. Constitution. 14th Amendment “Equal Protec-  arises from being protected against a neighbos build-
tion Clause”); B ' ing to his lot line and thereby creeting & sense of
4. It must be enacted with procedural regularity and  crowding. The possible value of having more in-
fairness (14th Amendment "‘Due Process terior spacé is traded for the value of meintaining a
Qlause”). _neighborhood that {s spacidus. airy. and verdant—e
“Reasonableness” then is a yery subtle and com-  classic “Garden City’” ideaj. and eminently constitu-
plex concept. The Constitution itself does not use the  tional under the Euclid dqcision. -
term nor do statutes define it. The concept assumes By constrast. if one property owner were singled
mesning only through the countlessjudicial decj-, out by public regulation to devote all of his lot to
sions which have struggled to m% the conse-  open space for the benefit of his neighbers (Figure
quences of particular regulatory .Infact, the . 7B) he would bear the entire cost and would not
law on this subject consists of a catalogue of fact  share in the benefit since he could not live there.
situations in which certain measured were or were  This would clearly be unconstitutional: one party is
not held to be reasofiable. Courts often state in des-  burdened to provide a *'public benefit.” In cbnstitu-
peration that reesonableness onthe factsin _ tional language. he is denied “equal protection of the
each case. law” by being treated differently from his similarly
But which.facts? Certainly hag all facts of a con-  situated neighbors. Geographical and legal analysis
troversy are relevant to the issue of constitutionality.  .thus concur. The site could only be retained for the
It is frequently stated that regulgdion is proper to  designated purpose if it is purchased at fair market
arbitrate between conflicting private interests but  value by the surrounding property owner or some
é : . ‘governmental body. The cost would then be reelio-
cated to the beneficiaries or their local’governmental ‘
surrogate. and correspondence between spatial inci-
m.wmww&owfﬂm -
» -
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Figure 7 The Geography of Consttutionahity The Issue of Mandatory Open Space Requmements -
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The Subdivisiqn Context .

Building and zoning regulations operate stnctly
on a lot by lot basis. If a proposed dwelling complies
with the use and density requirements of zoning add
the structurel rules of the building code. a building
permit must be issued. But many aspects of land de-
velopment are external to. and therefore not amena-
ble to, control at the scale of idual lots. Street

" access. utilities, sidewalks. focal community recrea-

tion areas. school sites—all of these are requirements
for a viable community. Must they be supplied
through governmental or can their cost in
some way be allocated to those who will directly
benefit from -them?

The best opportunity for public review of
community-scale, as distinct from lot-scale. needs is
the legal act of land subdivision. “*Subdixision™ re-
fers to the division of a e parcel of land into.a
oumber of individual lots.
these lots are contingent upon formal public' ap-
proval of the subdivision as a whole. Under the
planning enabling acts of most states, thé function of
subdivision review is assigned to local governments
and along with 20ning is an ektremely important
land use control tool.

&

1

elopment ahd sale of

Local g@vernments or plannipg boards are au-
thonzed by the state legislature to adopt “'subdivi-
sion regulations.” These specify what the commgn-
ity.requires the subdivider to provide as a condition
to the approval of his plan or plat "’ Use. lot size,
and minimum yard areas are set by zomung. Subdivi-
sion regulations impose additional requirements

. pertinent to the project as a whole Subdivision re-
quirements fypically specify standards for the width.
location. and physical construction of roads and
streets to be provided within the subdivision at the

subdivider's own expense. Water and sewerage must .
be supplied to each lot. either through connection at.

the developer’s expense to public systems. or
through provision of on-site septic tanks‘and er
wels Regulations may require underground siting
of utility lines such as electrical. gas. telephone. and
cable television. In short. subdivision regulations
address the physical aspects of land development
which are internal to the subdivision boundaries but
external to the individual iots.

_ CQlearly. the fulfillment of such requirements can
~ be very expensive. Costs of providing required

facilities are bbrne by the subdivider who s
them along to lot buyers through the sales . Te

33 e




L

the extent that such provisions also benefit ‘each lot
and enhance its value. there is no constitutional im-
pediment ’

Certain facilities, However. are-not so readily per-
‘ceived to be of value to individual lots Mandatory
provision' of space for community recreatiot and
school sites is less visibly related to the value of a lot
than. say. a well-constructed access road. Developers
argue that these costs should be borne by public tax-
pavers. not lot buvers The situation shown in Figure
7C therefore has provoked much controversy with
different states adopting contrary positions as to the
constftutionality of such requirements (Brooks.
1971). At least one state has banned by statute {(Mass
General Laws. Ch 41.sec. 81Q) any requirement that
a subdivider donate land to the public for any public
purpose as a condition to plan approval Ilhnois by
judicial decision has subscribed to the same rule.
although 1t 1s widely evaded in actual m
practice (Platt and Moloney-Merkle. 1973}~Mean-
while. three major urban states. New York. Connec-
ticut and California throtgh decisions of their re-
spective Suprente Courts have adopted a tolerant
view that compulsory donation of open space for rec-
reation and school sites may be 4'alid under proper
circumstancess

If the use of the police power to obtain street space
1s so routine. why has the use of the same
mechanisth to obtain outdoor recreation space
proven so troublesofe? A 1951 Pennsylvania dec-
sion drew the following distingtion-

It has long been well settled that the mere plotting of
a street upon a a1ty plan without anything more does
not constitute a taking of land in a constitutional
sense so as to give an abutting owner,the nght to
have damages assessed Shall this principle relat-
1ng to streets which are narrow weil-dehined. and
absolutely necessary be extended to parks and
playgrounds which may be very large and very de-
sirable but not necessary? (Miller v Beaver Folls 82
« A2d 34}

Thus. whHe vehicular rights-of-way are readily jus-
tified as to purpose and width. the court®®rofesses
ignorance as to why or how much land must be set
aside for outdoor frolic This dilemma 15 widespread
According to Mandelker (1966: 152). the “Green

icipal -

Belts” of Great Britain are continually challenged as

to the need for particular parcels to be restricted
against building While English courts may give jw
dicial notice to the impo of “amenity," there 1s
no question that the expansiveness of the term “"open
space” is its chief constitutiohal hability in this
country

* -

The Bettman Rationale

As early as 1927. Alfred Bettman suggested a
rationale for (he use of the regulatory power to retain
certain land for open space per se Bettman's
rationale. not suprisingly. was based on the "Master
Plan.” Through planning. the seeming~gndomness
of human activity was to be in part interpreted. in

et

e
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part i ced. into recurrent patterns having suffi-
cient objektivity to justify public measures The Mas-
ter Plan may thus be self-fulfilling

Bettman first dealt with the general ssue as to

through public regulation

The difference 1n policy or constitutionality between
mapped streets and mapped small parks or. play-
grounds 1s one of degree and not kind Streets are
mainly for public convenience and to a lesser de-
gree for safety and health They afe open spaces -
The small park 3s primanly for public health .though
also a factor 18l convenience and safety They are
open spaces {Comey 1946 81;

The harder q;gshon. however. was to justify a par-
ticular open ¢pace requirement under a given set of
facts .

Of one thing we can be sure and that 1s that such

whether‘é?eatwnal open ‘space may be retained

atton cannot succeed if taken arbitrarily The pro- , -~

cedure of the acquisition as"well as the deternmina-

tion of the location and extent of the agguisition
must be reasonable This means in the first place

that the open space 15 be acquired must be located by
means of a plan In other words it ;s by locating
the open space as a result of thorough-going and
conscientious planning and the apphcation of stat-
3ble and justifiable planning principles that the
reasonableness of the acguisition of any tract of fand
w11l be demonstrated {Comey 1946 81..

L

Bettman went on to anticipate the problem that
would in fact divide junsdictions a generation later.
would an open space exaction be valid if it benefits
members of the public at large who do rot incur the
burden of retaining it? In the 1deal planning uni-
verse. Bettman suggested. the burdens could ‘be
equalized by 1mposing a tax in the nature of a special
assessment upon those who are unfairly benefited
and using the proceeds therefroms to compensate
those property owners who are unfairly burdened In
essence. this concept underlies the practice of charg-
ing fees "'in hieu of dedicatron” where outright dedi-
cation 1s unfeasible (Brooks. 1971)

The Problem of Externalities

In actual expenence. the question of external ben-
efits has not been so easily resolved. Repeatedly,
open_space exactions or ‘‘fees 1n heu’ of land are
chalfenged as benefiting a wider public than merely
the residents of the particular subdivision. Where a
community has alloweyyr_l‘uool and park facilities
to lag behind population growth. 1t 1s argued to be
unconstitutional to impose the cost of needed land
on the newest residents rather than spreading the
cost among all of the community’s taxpayers. Im-
plicitly the developer’s case is based on the follow-
ing syllogism: a) requirements which benefit persons
who do not share in the burden of such requirements
are unconstitutional, b) the benefits of open space
dedicated to public use necessarily are enjoyed
beyond the boundaries of the subdivision at whose
expense the open space 1s retained. c) therefore. re-
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" eﬂ%nents to retain open space through subdivision
. tions are inherently unconstituflonal

External benefits are gknerated by many land use
regulation measures. While costs-are generally lim-
ited to those whose land is directly affecteds ben-

‘efits may accrue spatially over a much wider area .
The questioR often arises as{p whether the existence
of such external benefits togésons not subject to
restriction serves tg invalidate a measure even
though the burdened parties are also benefited.

In the zoning context. persons driving through a
neighborhood may benefit briefly from the spacious
effect of setback requirements. If it is a historic
neighborhood. a much wider public may actually
come to enjoy its outward appearance These consti-
tute external benefits in that such visitors in no way
share the cost of maintaining such visual quality
Fortunately for khe art of city planning. courts tend
to view such favorable externalities as “incidental”
to the main purpose of the regulation which 1s to
%otect each homeowner from his neighbor’s actions.

e mere existence of benefits to persons or “pub-
fics™ not subject to the burden is not constitutionally
forbidden as long as those who are subject to the(
restriction are themselves adequately benefited

Application of this principle to the mandatory
open space situation however has been difficult
Two opposite -views ¢n the importance.of exter-
nalities have been expressed by the Supreme Courts

of Illinois+and California. As noted by Haar (1963

mes of possible ju-.
the deaswns 1s 1n-

191). these define the polar ex
dicial response A closer look
structive

The Illinois case. Pioneer Trust and Savyngs Bank
v¥illage of Mt. Prospect (176 N E 2d 801. 1961} in-
volved a mumoaipal ordinance which required a sub-
divider to dedicate for public park or school pur-
poses one acre of land for éach 60 residential lots and
@ne-tenth of an acre for each acre of businessprop-
erty. In the immediate dispute. the developer of 25G
residential units was compelled to dedicate 6 7 acres
before his plan wduld be approved. {The case does
not discuss nor turi'pn the unexplained discrepancy
in arithmetic.) The Court held the measure to be
unconstitutional as unfairly burdening the plaintiff
to provide facilities not required of prior developers

The agreed statement of facts show that the present
school facilities of Mpunt Prospect are near capacity
This 1s the result of}he total deyelopment of the
community [f this wimle community had not db-
veloped to such.an extent or if the existing school
facilities were greater the purported need sup-
posedly woyld not be present

In a statemént that has been widely and perhaps
undeservedly cited in similar cases across the na-
tion. the Illinois Court held that no developer shall
be required to dedicate open space as a condition to
plan approval unless the need for it is “‘specifically
and uniquely attributable to his activity and which
would otherwise be cast on the public ” In short.
external benefits are considered fatal.

4

The California case. Ayres v. City of‘Los Angeles
(207 P 2d 1. 1949). involved four separate dedication
requirements to be made by the developer of a trian-
gular 13 acre parcel. To be sure. none of these di-
rectly entailed the preservation of open spate fat
public use. but rather concerned public rights of wa$
and a narrow setback for qrnamental planting. De-
spite the minuscule size of the subdivision and the
obvious fact that the dedication requirements would
preddminantly benefit the city at large. the Ccoug up-
held the city on the basis that each provisien was
justified by the community plan for the area. It being!

“assumed that similarly situated propert} should be

treated similarly the Court held: .

It 1s no defense to the conditions imposed in a sub-
division map proceeding that their fulfullment will
- incidentally benefit the city as a whole

Whether “incidental " or not. the facts of Ayres speak
elogquently to the proposition that. given reciprocity
of burden 1n accordance with a master plan. the fact -
that external benefits exist isimuaterial.®

Cases since 1961 have largel¥ upheld local open
space requirements with varving degrees of discom-
fort regarding the externalities 1ssue. Billings Proper-
ties Inc v Yellowstone County (394 P 2d 182. 1964).
declared that if the ""specific need” for public open
space were created by a subdivision. then the sub-
divider was chargeable with the burden £ven if some
benefits were generated externally Fhus the Mon-
tanaCourttxptoedpasttheP‘oneer rust dilemma by
not using the word "’ ‘uniquely.”

Two years later. the Wisconsin Coiyt in Jordan v.
Village of Menomonee Falls { N W 2d 442. 1966).
concerning a ““fee-1n-lieu of dedication.”” restated the
Yellowstone position onexternalities more strongly ,
Assuming that the dedication requirement is jus-
tified by the need created by the subdivision itself-

We do not consider the fact that other residents of
the Village as well as residents of the subdivision
may  use  a public site required to be dedicated
by a subdivider for school park or recreational pur-
poses material to the constitutional i1ssue This s
also true of public streets

Although it cites the Pioneer Trust rule favorably,
Jordan makes the important observation that it must
not be “‘so restrictively applied as to cast an un-
reasonable burden of proof upon the municipality
which has enacted the ordinance under attack.”
Thus. external benefits are "'immaterial” if internal
benefits justify the ordinance. Furthermore, the court
presumes that such internal benefits exist because
the local elected body has so determined in passing
the ordinance

The externalities problem has been especially
troublesome to the practice of requiring “fees-in-lieu

* * Oddly enough the 1961 P;oneer.'l'rus!)a:xswn purported tc °

rely upon the 1949 Ayres case despite their obvious differences
Commentators hne suggested the lllinois Court misreed Ayres
entirely /
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. of dedication” in certaiji cases. Since fees are usually

imposed when the subdivision is very small or has
no suitable land for open:space, the facilities pur-
chased with. such fees presumably will be cutside the
subdivision itself. thus creating mostly external ben-
efits. The recent California case. Associated Home

Builders of Greater East Bay. Inc. v City of Walnut -

Creek (484 P. 2d 606. 1971). confronted this issue.
While confirming the constitutionality of such open
space requirements generally as necessary to mii-

. gate the "melancholy” loss of open. space due To

(

urban sprawl. the court took a cautious position on
externalities:

Whether or not such a direct connection [between
benefits created by fees and the subdivision paying
them) 1s ‘required by consfitutional considerations.
section 1154& provides the nexus which concerns
Associated The act requires that the land dedicated

or the fees paid are to be used only for the purpose of

providing park or recreational facifities to serve the

subdivision and that the amount and location of

land or fees shall bear a reasonaile relationship 1o

the use of the facilities by the future jnhabitants of

the subdivision L -

The New York Court of Appeals had not been
forced to such qualification when 1t confronted the
1ssue of fees-in-lhieu of dedication in Jenad. Inc v
Village of Scarsdale in 1966 It was these held that if
the need were created by the particular subdivision.
1t was permissable for fees “"to go into a fund for
more park lands for the village or town " The Court’s

~&hiefconcern was th:ézg_d;_ﬁ{nds be earmarked as to

purpose. and not n sarily as to location within

the community

Of the cases herein considered. Jenad most closely
approaches the doctrine of-Avres that conformity
with a plan eliminates the geed to be concerned with
extetnalities According to Chief Judge Desmond's
opinion. open space requirements or fees-in-heu of
dedication do not ,J"a tax at all byt [are] a
reasonable form of village planning for the general
community good ~ Moreover. “This was merely a
kind of zoning. like setback and side-yard regula-
tions. minimum &ize of 1ots. eté.”” Thug. more
explicitly than 1n Jordan. comparison is made with
other applications of the pglice power where exter-
nalities are not only harmless but are actually the
main purpose of the_{egu]a’xion

Geographic Variables in Open.S9pace
Planning

The?oregoing drscus#ton has centered on the van-
able of quantity of open space to be provided. The
owner developer naturally-is concerned with this
variable to the extent that his costs vary directly with
the amount of land which he is required to set aside
Also. it 1s often assumed that the benefits from open
space are also proportional to the quantity of land set
aside. Most public park agencies measure their ptog-
ress in terms of “"acres per capita.”
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In reality. neither costs nor beneﬁdare necéssarily
proportional to the quantity of land preserved as
open space Of profound importance to both-sides of
the equation are several other variables such as qual-
ity. shape. location. spacing. and design of open
space facilities. As open space planning becomes
more sophisticated. disputes over the mere quantity
of land required to be set aside may be avoided
through trade-offs with other variables .

In terms of quality. for example. many com-
munsies are willing to credit toward the developer’s
mandatory: quota certain areas that he otherwise
cannot or shduld not develop anyway. such as wet-
lands. floodplains, and steep hillsides. An en-
lightened policy might in fact encourage the dedica-
tion of such areas by granting density bonuses on
more suitable land elsewhere within the develop-
ment ’ 1
The question of shape s perhaps less often a cdn-
cern to either the private or<t{e public deci x
makers It has been observed by William H Whyte
(1968}, however. that the queslion of shape or
“lineanty" bears a direct relationfhip to the distnbu-
tion and quantity of benefits geferated- the more at-
tenuated the open space. the more 1nterface with de-
veloped residential land. and in many cases. the -
more varied the potential for individual use such as
hiking. nding cycling dog-walking. and the hke
Happily. the more atterruated the open space can be.-
the better the developer will probably like it Trails
and “green stnps” can be designed intd a subdivi-
sion ingemously and add to its marketabihity with-
out substantially reducing the amount of buildable
land In Illinois where 'subdivision open space re-’
quirements are theoretically prohibited many de-
velopers are providing such “extended ogen spaces’”’
voluntanly

The questions of location and spacing probably
have the most bearing on the generation of benefits
external to the subdivision A five-acre tract required
to be located’ at the center of a 100-acre subdivision
might be considered, to create benefits only within
that subdivision. afid therefore be '‘constitutional”
according to the externalities test The same five-acre
tgact. having the same value to the developer. if lo-
cated on one edge of the subdivision would presum-.
ably benefit an area extending outside the subdivi-

Qc:n; the externalities test mught dec this to be

nconstitutional.”” In many case§. however. a
peripheral location would be desirable to link up
with a schoal site. a regional park, or the counterpart
open space dedicated by an adjoining subdivision.
By combining piecemeal fragments of open space
into a mofe comprehensive pattern or system. more
substantial benefits may accrue to the entire com-
munity. and particularly to the subdivisions directly
involved. Where a wetland or other natural feature is
partially preserved in ohe subdivision. it certainly
makes sense ta carry the preservation into the next
development. even if 1t 1nvolves a peripheral loca-
be dedicated
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The fallacy of intérpreting soktit tionality in
Jerms of externalities is therefore apparent. if applied
literally. each subdivision would have td be planned
as a universe in itself. This would, actually require
. . more open space to be retained per capita due to
inability to take advantage of the economies of scale
suggested in the pooling or combining of indivigual

.
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contributions. Far more rational.is the relaxed view

expressed in the Ayres and Jenad cases that. given
Jeciprocity of burden ‘irraccordance with a master

- plan for thé entire commynity, the generation of

fayorable externalities is £ happy result. not one to be
feared. . - .-

-
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V. THE GEOGRAPHY OF GRANTSMANSHIP*

Earlier chapters have distinguished between the

acquisitien power and the regulatory power as aiter-

native toals for the effectuation of a public land use
policy. It was stated that regulation without payment
of compensation to the property owner affected is
valid “to prevent a public harm" whereas acquisi-
tion with payment of full compensation is required
to “‘provide a public benefit.” In practice, these con-
cepts become rather mu as local governments
attempt to avoid paymght of compensation by

" of courts to define which non-compensatory rogulao
. tions are valid and which are not.

There is no question however that {f publia access
is desired, compensation is necessary. The regula-
tory power may validly limit building in unsuitable
locations such as floodplains but this does not imply

that the general public may enter such land. Open -

spacefaoutdodxrecreanonorotherdnectuseby
the public must be acquized.

The interest to be acquired depends upon thep
pose to be served. The establishment of a pubhcpp
normally requires acquisition of the fee si e
public takes over complete ownership of* the land
after paying the private owner its fair market value.

* When a more limited public use is contemplated, an

‘wasement’” may be sufficient. A public trail may be
extended across private land through public pur-
chase of "easements of access.” Easements may serve
other purposes such as fishing, duck hunting,

. or boat-launching. Where physical
access is not required but the “view” of private land
from a public highWay or vantage point is worth pre-
serving, the public may acquire a’ scemceasement’

“‘[alwknﬁm“ui\“comﬂonm or “ease-

ment of development rights’’).

.Alternstive mwthods of public acquisition_were
shown in Figure 5. Unless the private-owner gives
the land to the public or fails to pay taxes on it,
scquisition“of Jand for open space involves either

- purposes ded that it pays fair market valu
" e Thie is besed in pert on research by the suthor spon-
soved by the Mestropoliten Ahalysis Project of

Local governments have essentially three sources

pf revenue out of which to obtain money for épen

space acquisitiony property taxes, bonded indebted-
ness and 1nterg%vemmental transfers. Property
taxes are already very high in most communities
where open space is needed. Schools, pubhc safety,
welfare, and other public needs often require more
revenue than can normally be msed from local
sources. Only the wealthiest communities can afford °
to purchase apen space directly out of property -
taxes.

Bonds have the disadvantage that they must be
repaid. either from faxes in the futuré¢ or. from rev-
enues generated by the facnhty which they ﬁnance
The former, known as “general obligation bonds”
merely postpone the burden of property taxes and
again must compete with other more pressing publi¢
needs. “Revenue bonds" are obviously inapplicable
to the‘acquisition of land which will be open to the
public free of charge. (Even where admission fees are
collected they are usually devoted to maintenance
and lmprovement of the facility, not defraymg the
cost of its ori purchase.)

The principal of révenue to local govern-
ments for the acquisition of open space is the “inter-
governmental transfer.””"Many states have authorized
some form of land acquisition assistance to local
governments, such as the ‘‘Self-Help Program” in
Massachusetts. But the most important sourcg of-
money for the acquisition and improvement of open
space has been the federal government. Since 1961,
Congress has created two programs to provide assis- -
tance for open space purposes to states and local
governments. One of these was phased cut
in 1974; the other continues y. This whapter will
assessthemltsofbothprogmmsintermoﬂheu
purposes, the plans under which their funds have
been allocated, and finally their results in the field. it
is postulated that the physical impacts of the pro-
grams are a geographical mirror of the legal con- .
straints under which the programs have been ad-
ministered.

The Federal Open Space Programs
The Open Spece Land Program (OSLP) was estab- -
lhhod in 1961 (P.L. 87-70) under the Urban Renewal
n and later became a division of the
Depa nt of Housing and Urban Development
{HUD) jinti] the Program'’s demise in 1974. During its
brief precarious éxi , it made gome 4,500




. . grants totaling $660 million which contributed to the

acquisition of about 500,000 acres of land.*

“The Land and Water Conservation Fund (LWCF)
was establishél in 1965 (P.L. 88-578) pursuant to the
recommendations of the Repon of the Outdoor Re-
creation Resources Review Commission. It is ad-
ministered by the Bureau of Outdoor Recreation
(BOR) and continues today as the primary source of
funds for open space aecqguisition, both for federal
agencies and on a matching grant basis for states and
local governments. By March 31, 1973 BOR had
made 10,506 ‘grants to non-federal recipients total-
ing $730 million. (Unfortunately, BOR does not re-
cord acreages of the land it helps to acquire)

These programs demonstrate the ambivalence of
national policy on land use mentioned in Chapter
Two. Bo&o established in response to public
mdxgnanon ncerning loss of epen space. Instead
of modifying existing federal policies in housing.
highways. and taxatibn which promoted urban
sprawl, Congress created the open space programs to
counteract them. By pitting anti-development meas-
ures against pro-development policies. the objec-
tives of each were mutually in conflict and certainly
more expensive to accomplish.

~~The Open Space Land Program was quixetic from
the outset. A 1961 Bureau of the Budget report (un-
published) recommended to President Kennedy that
at least $5 billion should be authorized to meet im-

mediate open space needs. Congress replied by au-

thorizing $50 million—one percent of the amount
recommeénded. The Program’s lifetime total expendi-
ture of $660 million is dwarfed by annual budgets
for defense of $80 billion, for agriculture of $6 bil-
lion, for (outer)*space of $4 billian, forth. The
Corps of Engineers alone has over $10 billion
on flood control projects since 1936, many of which

‘would have been unnecessary if downstream flood-

plains had been acquired for public open space.

This token gesture was expected by Congress to
remedy everything wrong with land use in met-
ropolitan areas:

It 15 the purpose of this title to help curb urfan.
sprawl. and prevent the spread of urban blight and
deterioration, to e more economic and de- .
sirable development. and to help provide necessary

tional. conservation, and scenic areas (P.L.
87-70, sec. 761).

keting list of ob)ectlves was supplemented

by the Committee Report which expected open space

preserved under the Act to influence the ‘‘shape or

direction of urban development.”"! The OSLP was to
be all things to all voters.

_—The Land and Water Conservation Fund was more

soundly conceiv‘ed both in its ﬁscnl and in its statu-

'Wbmkwﬁm&d.ﬂ-mluﬂshﬁxh’ﬂy
since it has not been repealed. Mdhmsmﬂwdwomllun
the present tense for both programs

* 1981 U.S. Code and Administrative News,
“Leogislstive History Hmuh;Addmm."p 1971 » .
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tory purposes. It draws its funds largely from ear-

marked-sources: entrance fees to national parks,
motor boat fuel taxes, proceeds from surplus property
sales and certain royalties on offshore oil leases.
Congress has gradually raised the annual authoriza-
tion for LWCF to a present level of $300 million.
However, in most years the authorized amount has
not been completely appropriated.

The purposes of the LWCF were drawn directly
fsom the 1958 Act (P.L. 85-470) which created the
Outdoor Recreation Resources Review Commxssxon

*

. to assist the preserving, developmg agd assuring
accessibility to all citizens of the United States of .
America . suchequality and quantity of outdoor
recregtion reso as are necessary and desirable
for individual active participation 1n such recreation
and to strengthen the health and vitality of the citi-
zens of the United States (emphaslzed language
_found 1n both laws).

This emphasis upon land use function is quite differ-
ent from .the HUD statutory stress upon urban form.
Activity rather than land per se is the concern of the
LWCF.

In general, Congress has provided very little guid-
ance in either program as to where federal -funds

_ should bes })ent for, what kind of land or physical

facility. or for whose benefit. The broad objectives
quoted above embrace much more than could possi-
bly be accomplished with the funds avaj able.
Merely the OSLP goal of urban shaping, for i
if applied to the 34 million acres of urben terntory in
1970 would require vastly more than'the half-million
acres acquired in the entire history of the legislation.
Given the perennial scarcity of funds for open
space oses, hard choices in their .allocation are
inevitab Campetmon has been especially notice-
able in three aspects of fund allocation:
1. Fiscal—Communities obviously differ in
their planning skills and ability to raise the
“local share’’ in ordey to qualify for federal
grants. Both programs hevertheless are adminis-
tered -on a 50-50 basis regardless of local fiscal

> opportunities. Application for funds must be in-

itiated by the recipient regardless of whether or
not it has a planning staff or any éxpetience in the
fine art' of grantsmanship.‘Many communities
have never applied for or received a federal open
space . )
2. Fufictional—Both programs offer funds-for
the acquisition-of public open space and for the
improvement of open land once it is in public
ownership. No prefetence is expressed by Con-
.- gress as to which'should take preference over the
other where acquisition and development needs
are:in competition within a given state. Thus
inner city. swimming pools must compete with
" exurben nature preserves, with the outcome left
- to-political clout rather than to federal priority.
. 3. Geographical—The OSLP during its'check-
ered existence was oriented toward metropol:
tan areas while the LWCF favored rural projects.




Litile direction was provided within metropoli-’
tah areas, however, in allocating inoney between,

central cities and suburbs. Witl' the demise of

. the HUD program. the LWCF must cover urban
areas in addition to non-thétropolitan areas. The
_ augcahon between these competing geographic

regions, is not specified under federa] statute or’

regulation. _

In place of federal “direction as to these areas of
competition, both the OSLP and LWCF vest consid-
erable weight in gcomprehensive plans” prepa.red by
state or regional planning agencies. The knotty frob-
lem of determining priorities, is thus delegated to
non-federal agencies, although under both programs
considerable latitude for federal review and approval

" of individual projects has been retained. With-such
reliance placed upon open space planning, the ques-
tion naturally arises as to whether such flans pro-
vide the specific policy guidance which is lacking in
federat law. A closer look at the regional open space
planning process is instructive.

"gmning for Open Space
Comprehensive planning is an amorphous term.
- Section 7034a) of the original OSLP law snmpl} re-
quired that there be comprehensive planning for the
area in which an open space grant is being sought.
and that such open space be “important to tnge execu-
tion.of"" such a plan. No criteria were provided as to
what the comprehensne‘ plan should mclude or
strive for. .

In 1970, this requirement.was modlﬁetf to requxre .

" that open space assisted under the prograin must be’
“a part of, or .. consistent with, the comprehgn-

. sively planned deverlopment of the urban area.” The
Committee Report clarifies this change ‘as foilov» 'S:

Adding this alternative stan¥rd of consistency with
‘comprehensive planning would help make it clear
that the unified or officially coordinated open space
program should be closely related to. the nature of
the individual projects being assisted.” .

On the BOR side. Section 5 (d) of the 1965 Land

and Water Conservation Fund Act provxdes a more’

definite statement on plahning;

A comprehensive statewide outdoor recm(txbn plan

shatll be required,prior to the consideration by the

Secretary of financial assistance for aa;uszhon or

development projects.
The State Comprehensive Outdoor Reermoon Plan
(SCORP) is required to name a liaison ‘agency to
evaluate supply of and demand for oytdoor recrea-
tion, and to include ap m&plementaoon program.
Sensibly, the outdocr recteation plan must be cross-
referenced with any gther state comprehensive plan
and should be based an thq sgme populatlon growth
pro)ectxons =

) ¢ ‘ ’

2i970U8 Code‘MndAdmm News. P L 91-609. Legisls-
fiye History, p. 5602 . X . L

The SCORP, of course, is an actlvtty pl
land use plan. The use of the term “comprehenswe
with respect to both kinds of plans is confusing. In
neithet case is it clear \vhether comprehensive

<. should be construed geographically, substantwely

or otherwise.

Both HUD and BOR grant appﬁcanons are sub)ect
to still ‘another planning requirement, namely that
expressed in Office of Management and Budget Cir-

cular A-95 {based on Section 204 of the Demonstra- =~

, not a -

tion Cities and Metropolitan Development Act of )

’ 19661 The A-95 procedure requires-the designahon )

‘of a “clearinghouse” for each state or regios, to

which all applications for federal aid orjginating -

within such jurisdiction will be referred. The
clearmghouse is required to evaluate the signifi-

cance of the proposed grant to “state, areawide, or _

local plans and programs, as eppropriate.” As to
épen space graats, the cleannghouse must consjider
the impact of thre proposal upon:*

* Wise development and conservation “of natural re- -
sources. including land. water. minerals. ‘wildlife,
and others. Adequate ontdoor gecreation and
open space: protection of arems of unigue natural
beauty. histoncal. and scientific ipterest: 2
The A-95 clearinghouse therefore-is thebretlcally

an additional level of scrutiny to ensure that the use

of federal funds is related to the implementation of a

camprehensjve plan. Theory breaks down, however.

in the case of HUD applications where the clearing-
heuse and the comprehensive planning agency are

usually one and the same In the case of BOR, a _

statewide cleannghouse 15 normall) a different
agency from the “'state liaison agency” and therefore
may perform a more probing review. .
A comparison of the regional open space plans for
Chicago. Boston. and Hartford discloses striking
.similarity in result. Each reflects a regional perspec-

tive that merges constituent communities. ethnic «

populations.” and- economic diversity into a vast

- .hypothetical regional public. The open space needs
* of this'public.are then assumed tobe “regional open

space”—large in size. dutlying in location. and pre-
dominantly natural in condition. In short. the plans
reflegt a middie-class, suburban, conservationist”
point of view.

The plans tend to be rather unrealxstlc parucu-

larly in the case of the Northeastern Ilinois Planning -

* Commission (NIPC). Long-range (if11995 is long-
- range) deficits are discussed but littde priority is

given {o land in immediate danger of loss. Tough-
mrinded, polltlcally unpopular recommendations are

. avoided in favor of generalized recommendations at

a utopian scale. The Metropolitan Area Planning
Commission (MAPC) of Greater Boston at least refers
to specific geographic locations by name

" Each plan, tends to “reify” open space or consider._

"4 Office of Management and Budget. Circular A-35 Revised,
March 8. 1972 secs 5(2). (4} and (5}

N '
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it as 'a commodity in its own right apart from the
system of land uses into which it fits. Techniques to
control Wban sprawl other than fee simple acquisi-
tion are given little consideratigm The Boston plan
inc des an excellent supplementary study on

Space Law” byt its regional plan does not
pinpoint where regulatory measures should be used
in lieu of acquisition. The emphasxs upon outright
public purchase. of course. is a direct reflection of
the federal ‘legislation to which the plans are re:
sponding.

In general, the plans provide little guldance as to
which open space grant applications should be re-
jected or which should be preferred ovér others. In
practice, few if any have been turned down' at the
regiona] level. The order jand location of projects
aided by federal funds have been determined less by
regional plans than by the ‘‘marketplace” of actual
requests. The *‘geography ef grantsmanship.” not the
regional plan, is the more decisive mﬂuence upon
federal fund allocations.-

Results of the Federal Progtams’

The HUD and BOR Programs together by 1973 had
assisted in the acquisition by states and local gov-
ernments of about 1.2 million acres or about 1.875

. " square miles, slightly less than the area of Delaware.

This compares with a national -total of 36 rhillion

. acres in state and local park systems and 33 million

. Location, size,

[c

acres in national park facilities, as of 1970. Thus
state and local holdingg have been increase by our
percent and the 'nation’s total stock of public Tecrea-
tion land by slightly under two percent (excluding
LWCF acquisitions by federal agencies).

There is more to open space planning than mere

acreage. A ten-acre park In the middle of a city amay

be*far more beneficial than 1000 acres far ffom popu-
lated dreas. Also ten one;acre~“vest ket parks™
scattered through a city may be more beneficial than
a single ten -a acant open space in the same city.
pe, distribution and design are all
determinants of the public value of open space
facilities. The physical resuits of the federal match-
irlg grant programs mus} therefore be viewed jn vari-
ous ways and at different geographic scales in order
to assess how well the system has performed

3
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It is assumed for purposes of comparison that fair-
ness exists in the distribution of federal funds if allo-,
cations .are in proportion with population of any
given geographicat’subdivision of the United States.
,Of course. remete lands acquired for national parks
may benefit a much wider population than those of .
the region’or state in which they are located. But all
of the grants under consideration here are to state
and local governments. and presumably were used
for facilities of relatively localized usership. Table 3
compares grant activity with the proportion of the
U.S. population in each qujntile of ten states. ranging
from most to least populous. Contrasting distribu-
tion theories are observable. In the case of HUD. the
number of projects is almost perfectly in tune with
percentage of population for each group of states.
Dollar allocations are skewed towardsthe more
populous states. reflecting the prevailing higher
costs of land. Overall. the HUD pattern displays a
definite preference for projects in th.e more ur-
banized states.

BOR on the contrary has maintained an almost
consistent level of projects funded regardless of
popylion. Dollar amounts ar erved to decrease.
but & proportionally with popWation <This skew in
favor of less populated states is deliberate. The Land
and Water Conservation Fund Act provided that
two-fifths of available funds should be divided
among the states equally. with the remaining three-
fifths to be allocated according to a formula to be
devised by the Secretary of the Interior. Population
affects distribution of LWCF monies.only as one
component of the latter formula.

It is argued by Kenneth Hammond (personal
communication) that “to criticize the distribution of
funds to the more rural areas makes littlg*more sense
than to criticize the distribution of £rop support
funds or reclamation project funds since LWCF was
specifically devised far purchase of lands-in the hin-
terland; ...~ Hamtmond observes that most of the
-support for the LWGF Acf was from outdoor recrea-
tion interests and officials of rural states. However,
in his own monograph (Hammeénd. et al. 1978: 30). it
is noted that the Report of the Outdoor Recreation
Review Commission, from which therLWCF sprang.
concluded: *1) Outdoor recreation opportunities are

TABLE 3. I‘-‘EQERAL OPEN SPACE GRANT ACTIVITY BY QUINTILES OF STATES (RANKED BY POPULATION)

) ] : (Dollars in Millions) °* ]
ot 18t 2nd ard ath “sth ' Total

% U.S. Population’ 50% 24% 16% 7% 3% 100%
HUD . .

Grants 2155 (51%) 958 (23%) 687 (17%) ® 274 ( (%) 73 ( 2%) 4,117

Amounts $326 (60%) $111 (20%) $ 76 (14%) - § 22( 4%) $ 5(1%) $540

Grapts 2122 (20%) 2789 (27%) 2006 (19%) * ° 1806 %17%) . 1741 (17%) — 10.464

Amaunts . $314 (44%)" 8152 (21%) 5'9,5 {13%}) $ 90 (13%) $ 65 ( 9%) $716

" Source: Ou;;puwd by'thnhtl;or from HUD data throu;h June 30. 1972 and BOR dsta through March’31. 1973
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more urgently needed near metropolitan areas: and
2) Across the country much land is now available for
ontdoor recreation but it does not effectively meet
the need [due to its locatxonL Another response is
simply that 40 percent of the entire Land and Water
Conservation Fund is earmarked for federal agency

_use. much of which is spetit. in rural areas.

We are faced with a pragifiatic insight. The HUD
program was administered according to a rough test
of parity with population and urban needs: it has
vanished. The BOR program is. designed to cater ‘to
rural recreation interests and legislator$ from non-
urban states; it survives and.has trebled in au-

_thorized spending level (from $100 million to $300

Apillion per year). The result that underpopulated
states such as Nevada and Alaska receive far more
federal assistance per capita than urban states is ap-

parently the price of having any, al aid available
to the latter. )
This impression 1s further co ed by Table 4

which, displays the apportionment’ of federal funds
between metropolitan and, non-utban areas within
states Strict comparison is impeded by the different
reference areas used: somg projects in SMSA's are
not in "‘cities of more than 25.000 population” and
vice versd. However. the general direction of flow i

apparent. Z

Two questions. loglcally follow First, to what

tent have the two programs offset each other (during
the-existence of the OSLP) to achieve overall equity

" in the allocation of federal funds? Second. how have,,

funds been distributed among various sub-state reg-
ions, 'such as primary central city, suburbs, other
SMSA's, and non-SMSA's?

+ Combined allocations to each of the named reg-
ions are depicted for Massachusetts. Connecticut,

wnois in Figure 8 In each state, non-SMSA’s

URBAN-RURAL DISTRIBUTION OF HUD
AND BOR OPEN SPACE FUNDS
(as of January 1. 1972)

HUD?

Inside SMSA’'s % of HUD
2132 Projects 82
$287 516,000 90
302.554 Acres 87
Outside SMSA’s
482 Projects 18
$30.472.000 . 10
46,507 Acres f13
Total e
2614 Projeets 100 ,
$317,986.000 100 $591.500.000
349,361 Acres 100 -

Sources:
" 1. 19871 HUD Statistical Yoarbook. Table 15 DcnnforUnde-
veloped Land Subpromm only
2. BOR unpublished data. Urbln ndeﬁbeduac:tyofmm
than 25.000 (LWCF federa! agency scquisition not in-

cluded) | / ‘ \

TABLE 4.
9

BOR?
Urban % of BOR

$191,800.000 32-
Rural

$399.700.000

100

-are treated better than their share of state population

would indigate, and other SM8A's fare worse. The

- former effect is explained by the heavy preponder-

3
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ance of BOR funds spent in each state on acquisition
and development of state park lands in non-
metropolitan locations. Under their State Com-
prehensive Qutdoor Recreation Plans, states often re-
tain a substaptial portmn of BOKR funds for use by
state -agencies. D by contrast has dealt.largely
with local governflents:.

Underallocation to “‘other SMSA's” appears to re-
flect a-dack of initiative in qualifying for funds due
perhaps to Jless experience with gmntsmanshxp
than is the case of the primary SMSA in each state.

. The central cities, Boston, Hartford. and Chicago,
lie at or below the equity lime. Boston. with 11 per- ,
cent of the population of Massachusetts. has beng-
fited from a sizeable share of HUD funds (22 percent) -
spent in the state. together with a modest flow of
BOR funds'to the Metropolitan District Commission
for recreation facilities within the city limits. HUD
funds spent in Chicago and Hartford were propor-
tional to population, but BOR allocations were very
low in Chicago and zero in Hartford. ¢ausing those
cities to fall below equity.

The suburbs of Chitago and Hartford. by contrast,

4

A

Overgiiotehon

re

re

4

Percent of Dollar Allocotions Made in Siate

! Reret

“2c~mcn'
-+ 3 Subwrbe®
-4 Omer SNSAs

Figure 8 Per Capita Allocation of HUD and BOR Open
Space Funds by Sub-regigns of the Three States (through
June 30. 1972) .
Computed by the author fram federal data.
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- have flourished: HUD and BOR allocations exceeded may be closed entirely for periods of time to ** protect
population share in both cases. Chicago suburbgn the ecology of the site.”

areas have especially benefited from heavy expendi- 4 different dimension of intra-metropolitan activ-
. tures under one or both programs by three levels of ity is the extent of municipal participation in the
government agency—local, county, and state. federal open space programs (Table 5). Fewer than

Orientation of federal funding to open space op- half of the’murricipalities in the Boston and Chicago
portunities in suburban and nearby exurban loca- . metropolitan areas received any federal open spact
tions would seem logical from a planning assistance at all. This does not necessarily mean that

" standpoint. These are the areas experiencing the - -open space suitable for acquisition cannot be found
most rapid urban growth in terms of population.in- ' in non-participating communities. The regional
Crease and land converted to developed condition. open space plans depict very widespread oppor-
Also, acquisition at the urban fringe reaps the advan- ° tunities throughout their respective plannifg areas.
tage of saving public funds by entering the market But as in the case of other SMSA's mentioned above,
before urban values have fully affected a site. This is many cominunities lack the planning éxpertise,
an application of the concept of land banking (Shoup money, or interest in open space preservation. Some
and Mack, 1968) which was s6 ¢ffectively dem- of the gaps may be filled by regional or state projects,
onstrated in the case of .New ‘York City’s Central or by facilities funded gntirely from non-federal *
park. sources. The former account for only five of )
federal grants made-in the three SMSA’s, and
. latter are normally comfined to the most wealthy
Intra-Metropolifan lmpacts communities (which often qualify for federal aid as
- A closer look at the intra-metropolitan results is welPsee Figure 9). Generally spea.kmg the regional
less sanguine. The remainder-ef this chapter will re- open space plans are dead Ysttdrs in those com-
view the results of the federal open space programs ~ munities which have not qualified for any federal

from the perspectives of 1) constraints on regional funding. .

. usage; 2) extent of municipal participation; 3) pur- A dxfferent source of inequity in the ‘intra-
- pose of allocated funds; and 4) the socio-econgmic ~ metropolitan distribution of federal funds is revealed
character of the recipients. . by data as to the purpose of grants: acquisition or

Theoretically, all facilities acquired or improved development {Teble 6). Most-grants to central cities

with federal funds must be avaflable to general pub- have been for development of existing public sites

lic use and enjoyment. Thus, it would seem that for recreation purposes; neither HUD nor BOR made

facilities wherever located would serve a wider pub- . .any grants for acquisition in Boston or Hartford.

lic than merely. the residents of the host community. While land values are high in inner city locations, so
Many constraints in reality impede such regional too is potenha] usership. HUD before 1970 was actu-

- ‘interdependence. Distance, size and type of facility. ally prohibited from assisting in the acqujﬁ;bon of
‘admission fees, and lack of directional signs may land with buildings-on it. -
affect the regional usefulness of a facility. While fed- It appears that central city resideits have therefore *
eral regulations prohibit a “residents-only” policy, been undercounted in two ways. First, they have re-
many commurities ‘impose a doal parking fee ceived fewer federal open space dollars per capita
schiedule which discriminates against outsiders. than suburban residents. Second, these dollars have

- These are justified by local officials on the ground gone for recreational necessities such as basketball

that local taxpayérs after all paid the nen-federal cost ~ cqurts and swimming pools rather than fér aesthetic

- of the facility. More subtle constraints also are opera- ‘luxuries such as beautiful scenery Furthermore, the .
tive. Suburben communities may refrain from ac- reduction of the supply of buildable land as a result
quiring accessible recreational sites which would at- of suburban open land acquisition may affect the

. tract more regional attention. Picnicking, fishing, price and availablility of new housing of medium
and other pastimes may be banned. Natural areas cost more than of high cost. This in turn limits the

- : v

TABLE 5 LOCAL GOVERNMENT PARTICIPATION IN' FEDERAL OPEN SPACE PROGRAMS
BOSTON, HARTFORD. CHICAGO SMSA's

-

¥

Total HUD BOR Becipien-'ts Mumczpulmes Receiving at
Municipal °  Recipients Recipients From L2ast One Grant
Governments Only * Only Both - Number Percent
Boston SMSA 78 20 - 9 . o9 v 38 h 49
Hartford SMSA ~27 10 5 6 c- 21 . 78
Chicago SMSA 170¢ 3 13 12 56 33
'Mnnk:lpl.lmuolmmthmzsoo lation (local park districts sre assumed to be tynonymaulwithmunjapllityofnmemme)l
mmﬁuhmm&aﬁm%ommmwhmw 1972 and BOR dats through March 31. 1973 -
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ablht)"o‘f n,tral city resudents to afford new hpmes

vin the s
Finally, 9 plots total dollar allocations per
. cdpita against the econgmic status of recipient com-
) munities. For purposes of this graph, all

municipalities of more than 2,500 population were *
grouped into quintiles in descending order of afflu-
ence. A distinct relationship is noted between per
capita allocations and "communityfinean family in-

“'slotel Qront Dollars Pgr Capio

, ’1(@',

- - Setigt. o C;A-shu

o ’ ' Doy e o Dol !
.Fxgure 9 ¢;Federal Open Space Grant Allocations versus
Commuﬂm Economic Status (through June 30. 1972)
Souu;g Computed by the author from fedetal data
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come.” Sharp decline through the first four quintiles

» occurs in each metropolitan area. The poorest quin-

tile in each case displays a reverse in direetion, re-
Tlecting recent channeling of assistance into riot-
profe inner city nelghborhoods
A similar mlanonshlp is noted for the variable
"commupity mean f y income” in the Chicago
SMSA { unavailable for the other reglons) This
curve however lacks the upward twist in the final
quintile; th City of Chicaga. is higher on the scale.*
The regressive nature of federal open space alloca-

tions is thus apparent. The wealthiest communities

help themselves to the largest share of federal dol-
lars. The inflexible 50 percent matching share is
partly to blame; some conmunities can raise the
local share much more readily than others. Most of
the communities which did not qualify for any grant
programs (Table 5) were in the middle to lower
economic levels.

This view of the results of the federal open space
funding programs has been corroborated by other
studies (U. S. Coflptroller General, 1972, Burdick,’
1975). Some administrative changes have been made
in the gllocation of LWCF monies, particularly to
channél more aid to central cities The metamor-
phosis of the HUD program into special revenue
sharing in 1974 introdyced a new set bf allocation
vartables, beyond the schpe of this study.

\ Conclusion

The federal open space programs have yielded-
rather uneven results to date and although much im-
portant open land has beén set aside, benefits from
the programs have been inequitably distributed.
Planning criteria for the location, kind, purpese. and
priority of projects assisted by federal funds are in-
adequately defined. The allocation pracess could

.benefit from the applichtion of the systematic

methods of geggraphy’

-

TABLE 6 AL[DCAT]O\ BY- PU?OSE OF FEDERAL OPEN SPAdE JFUNDS BY STATE AND SUB-AREA

. S (through June 30, 1972} )
HUD , BOR -
N Development Acquisition* Total Development ~ Acquisition » To!a)i
- Masg?us,eﬂs . . ) \
S * , - 50% ’ 50% 100% ' 54% 46% 100%
Boston SMSA .. 38 25 . 63 13 16 % 29
Boston 22 0 22 4 0 4
v Connecticut . .
v State L1700 T 83 ° 100 22 78 100
8 Hartford SMSA . 5 16 .21 -0 21 21
o Hartford v -5 ] 5 0 0 0
Minois N . . . \
State . 22 78 100 8 . 92 100
Chicago SMSA , 19 87 86 1R 51 52
. Chicago . . 17 16 3 1 7 8

* Includes all HUD ému involving acquisition of more than one scre regardless of subprogram
Source Computed from original grant data. HUD and BOR unpublished rhsteria).
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