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Chapter 1 .
An Overviow '
Qjatoriéally,'xhe American system of higher education has been
divided into two sectors, pub!ic.and private. Public ihspitutions,

’
underdirect control by the state, are brms of state government, while

“* private institutions controlled by private individuals, function apart-

from the state's postseccndary educational system. This structure of
two systems, public and private, is acclaimed as providing a'déversi?y
and plunaligﬁ té;t allows creativity and_innovation to exist in higher
education. This prﬂncipfe has‘causeq some educato;s to view with
alarm the current financial crisis facing private higher education

and express concern“for its future existence.]

X )
Inflation, increased operating costs, énd tuition increases

have prompted educators and state officials to advocate state aid to

A N
the private sector.2 At the same time, changing enrolliment patterns

-
-

and limited state funds have prompgted some states.to use facilities
and programs in the private sector instead of expanding public
institutions or establishing new state facilities.3 A study entitled

State Financial Measures Involving the Private Sector of Higher

Education surveyed state financial assistance plans for private
highé; education. TRe study found that :

a total of nineteen states provide one or more
major forms gf institutional support to privatg

fnstitu;ions of higher education. These forms




include contracts for various kinds of educational
services (13 states); facilities bonding authority
(1! states); and form;la—based grants to o?erating
budgets (8 states). Seven states have at ieast
one such program, and twelve have two or more
[McFartand, Howard, and Chronister,1974, p. 17].

4

Programs of state aid and reliance on the private sector establish
<

an interdependent relétionship between the state and private higher
LS .

education. This relationship not only. raises questions regarding

higher education's diversity, but may-also sctivate a legal doc-

.ot

trine called "state action." N
"'State action'' defines when private corporations or persons

act as agents of the state. - It is foupd when the state is involved
to a siénificgnt extent i1 an .nterdeéendeﬁt relationship with a
pr{vate individual ér corporation. Where state action is found the
private individual must share the state's responsibility to protect
those rights guaranteed to citizers under the Fourteenth Améndment.
Rgbert M. Hendrickson (l972, P.[19) has’analyzed ihe ca law on

state action in private higher education _and has described the

\
statutory relationship between the state and private higher «
educatio,. in five states.h His studylrecommends a survey of all
state statutes and state master plans to detérmine to what extent
the.state relies on the private sector to meet the educational

needs of itk citizens and to assess the private sector's future

role in the state's postsecondary system.. g

¢,

§)

R
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Th piesent study, funded by the Carnegie Council on Policy Studies. in Higher
Ed cation, analyres the case law on state action to define the
rela}ionsh!ps between states and private institutions. |t also 4

. » - . s, .
examines contacts between the states and private.institutions through

an analysis of state statdtes and master plans. A synthesis of these

relationships is significant to an understanding of how the concept

N .

of privars »ducation varies in each of the states and to a determina- - -~

tion of whether a particular situat}on yields state action. Further,
an analysis of "'state action' can provide an understanding of the
meaning of ''private' as opposed to ''public't action. Thus, -on & |
&qnt[nuum between public and private action, degrees of “p}ivatenass”

can be jdentified thréughout the 50 states.

Ay

The statutory relationship defines the degree of state’rggula:}bn

and control and;the state's dgpendence on the private sector to fulfill.
t ] '

£ ¢

its education needs. The master.plans, developed by the ;tate to
c00rd|nate the malntenance and growth of its postsecondary system,

provide projections of future relationships between the state and

iy

the private sector. Chapters 3 through 6 break the states down into

» .

fou; categories based on ithe type of relationships between the state

and private institutions. The analysii,fnéludes a discussion of the | s i
*® : Y

} .

characteristics of these relationships for each state within the .
.
category, .
<
1 .
B . ,
{

v
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The Meaning of "Private"
Through a synthesis of data on case law trends, statutory contacts,
and master-planning relationships with the private higher

education,degrees of 'privateness' can be fdentified in each of the

4

50 states. Put another way, this analysis provides the means to -

determine when relationshps between the state and private insti-
tutions moves them from pr?vate'to quasi-public or public status.

The reader may ask,''Why do we need to know when an institu-
.. . ?

tion's contacts with the state move it into the realm of the public’

v

sector?' We need to know because such a change in status can cause

v

significant'changes in institutional missi>n and result in politi-

. -~

cal pressure being brought to bear on the institution to force it

into a model ,desired by the public. Educators need to know the

effects of such changes on the institution berore, advoeating

increasing involvements with the public sector. However, educators

- B . -

- ~A .
seem to ignore thése .questions when discussing the nged for
- . . :

additional contacts between the state and private institutions.

4

To organize this Synthesis, the tests used in Jackson v. The
! . -

Statler Foundation, supra. were considered.  Jackson's first test,

"the degree to which the private organization is dependent on

‘

¥

governmental aid,'" includes .such contacts as: tax exemptions,

3 «

eminent dcmain powers, purchases through state agencles, student

aid programs (direct grants, capitation grants, lcans or bonds),

and contracts. The second test, ''the extent 3and intrusiveness of

-

the governmental regulatory scheme,'" includes certification, ~
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N

]
nandatory annual reports, coordination by a state agency, and the °
a8
*

requirement to participate in state piarning. ''Whether the regulatory

scheme connetes governmertal approval of the activity or whether the

i

assistance is merely prcvided tc all without such connotations,' test

nunber three, considers the same contacts as does test numbe- Cwo .

. -

but - does so in terms of their purposes and c¢ffects.

The fourthtest is ''the extent to which the organization

.

serves a public function or acts as a surrogate for the state."

In this test, the statutes and master plans were analyzed for pro- .-
- . . L .

posals, programs, or languagé that indicated: a réliance on the

private secrtqr to educate a portion of the state's citizens; a

public interest in the purpose dnd programs of private higher education;.
- ;

L]

“an assumed responsibility to ensurz the suivival of Rrivate higher
e
educa:ion; a contract to provide private-sector services and

programs to”“the state's citizens; and an €stablished or proposed

»

consortium or cooperative arrangement between the puplic and private

institutions. Also included in this test was the level of coordina-<
N ( -

tion by a state agency and the level of involvement in the master-

planning process by the private sector.,

1
Thz 50 state relationships were plotted on a chart using the

v

four® tests of Jackson as well as coordination and planning, which
- e

s . ,
fall under two of these tests. This procefs revealed that under test

number one the states could be categorized into levels of state
. .

contact with the private sector useful for discussing state action

-

aﬁd the meaning of ''private'' higher education. These levels were

&~

{aj
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as follows:

Category 1

'65tegory 2

’

Category 3

‘/‘

Category 4

2/ .
Ncontracts and consortium agreements

3

minimal state involvement with private
L .
higher education;
student aid to.those enrolled in public- '
and private higher education;
L B . -
financial aid programs exciusively
for swudents enrolted in the private

sector and aid to private institutions;

between the public and private sector.
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v - 4
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v

-
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2 - .
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— The five states studied were California, Colorado, I1linois, hichi-
gan, and New *cr'. See Hendrickson, R. M., '"Apalysis of the State

Action Doctrine is Applied to Private Higher Education,*'

unpublished
.hesis, Indgiana University, Bloomington, 1972; see also Hendrickson,

R. M., ''State Action and Private Higher Education, " Journal of Law

and Education, January 1973, 2, 53-75.
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Chapter 2

A Legal Analysis of State Action and Private Higher Education

The 8ill of Rights, contained in the first eight amendments to the
U. S. Constitution, provides that the federal government shall not
encroach upon the fundamehtai freedoms of the individual citizen.
Among those freedoms is the right not to be deprived of life,
liberty,or property without due process of law as guaranteed by the
Fifth Amendment. Until passage of the Fourteen(Q\Amendment, the
fundamental frgdoms contained in the Bill of Rights didgsot proicct
citizens from the actions of a state. The Fourteent!. Amendment
provides that

no state shall make or enforce any law wh}éh

shall abridge the pri;ileges or immunities of

the United States; nor shall any state Jeprive

any person of life, liherty or property, without

due process of law; nor deny to any person withlin its

jurisdiction the equal protection of the laws.

The Supreme Court hés used the due pr~cess and equal protection
clauses of the Fourteenth Amendment to apply selectively the freedoms
of the Bi!l of Rights to the states.] The private citizen and the
private corpgration,however,are not reached by its proscriptions
unless the state has in some form iqé?nuated itself into the affairs
of the private person so that the actions of that person are deemed

to be actions of the state (Civil Rights Cases, 1883). The quest

‘




by the courts for the illuéive distinction between truly private
actions and actions taken by private persons oa behalf of the state
has given rise to thelstate‘action déc:rine._ _
Section | of thé Civil Rights Act of 1871, currently contained
in chapter 42, Section 1983, of the United States Code, was enacted
by Congress to further implement the provisions of the Fouf{eenth
¢
Amendment. Section 1983 provides that )
Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
. State or Territory, subjects, or eauses to, be
subjected, any citizen of the Uaited States -
/ : @ !
or other pé{sonvﬁthin the jurisdiction thereof
to the deprivation of any righis, privileges, or
immunities secured by the const{tutién and laws
shall be liable to the party injured in an action
) at law, suit in equity, or other proper pro- )
ceeding for redress.
While the thrust of the Fourteenth Amendment is to .prohibit
. actions by states, the thrust of Section 1983 is to prohibit actions
by private persons under color of any statute of any state.
Most of the cases that define the limits of stafe action
. dispcse of challenges Eo private conduct under Sédtion 1983. Another
,\ series of cases arises under Section 1331 of Chapter 28, United
States Code, which grants jurisdiction to federal courts of cases
) arising 'under the Constitution, laws,and treaties of the United States,
¢ | |
j o 15
BRI

L
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and deals .rimarily with issues of federal.actioni Private personsi
however, héye'a‘so been found to be involved in federal action’and
the test reviewed by the courts to determine whether the federal
government has insinuated itself into private conduct are virtually
the same as in the state action cas®s. This chapter will discuss
cases that deal with state' actior ~ithout regard to whether they
involve acFions brought under Seciion 1283 or Section 1331.

The legal implications of the state action doétrine for pri;ate
higher education are of far-reaching importance. The court-imposeq
—restrictions on private institutions that a;e found to be subject
to the Fourteenth Amendment can significaht}y\affect an institution's
very mission. The areas most often discussed are student discipline
and discrimination in admissipns and employment pracEices. Implemen-
tation of Pill of Rights protections, such as right of an accused
to counsel and a formal due process hearing, significantly increase
the cost of operating a private institution. The freedom to hire,
fire, and promote faculty and staff emplcyees, which is curtailed
by application of theistate doctrine action, has forced private
institutions to adept costly, time-consuming, and someti;es artificial
employment practices to satisfy the courts.

But student discipline and emp]oxment practice onlY scratch the

\

surface of the poscible restrictions on “forme private action.

If a private institution is the equivalent of a government ag.ncy,

then the substance of itsdpegree-granting programs becomes & subjéct

A
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for public wcrutiny. Taxpayer suit- ‘against private institutions,
based upon goveinment subsidiés provided’via‘the tax exemption,
could force institutions-to eliminate courses and methods of
instruction” that do nct meet public approval. Private bequests to
instiutions to be administered for the benefit of minority-student
programs cou'ld definitely be found dfstriminatory in light of the
Fourtee;ts Anendment restrigtions. In sum, the ébi]ity of.a private
i stitu%ion to offer experimental programs mé{ be severely chalienged
by applicatibn of the state actior: concept. -

N Some commentators (see, for example, "Common Law Rights for Pri-

vate University Students’' 1974) have suggested that the common- and

; .
¢ -

statutory~law resti ctions on private action are sufficient to direct

private institutional ®planning into channels suggested by statey

*

* )

action. A survey of the cases affecting yrivate higher education\
institutions disclosed, however, that virtually all significant

cases recently decided or pending are based upon state or federal
-
action (see generall the College Law Digest). Traditional commop =

-y

law cc zepts applied to private institutions simply do not cut as

deeply to the core of nrivateness as does state action.

Supreme Court Decisions
The Supreme Court has defined the scope of the equal protection and

due process clauses of the Fourteenth Amendment in terms of whose
4 ' !

v

actions constitute those of the state, or, conversely, when privs.e

action equals state action. ) N
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The court held that "only such acts as may fairly be said to be

that of the state's are covered bt the Fourteenth Amendment.'“‘2 While

protects the individual against state action and not against the

\
. |
the court stated in U.S. v. Guest (1966), that the Fourteenth Amendment |
wrénés done by individuals, they also he ld that the state's invoive- l

ment “need not be exclusive or diirect." The Ccurt has also held that

e

the equal protection clause applied to private action if to some

significant extent the state .1 any of its manifestations has been .

found to have “'insinuated itself into a position of interdependence

withthe private individual.”3 \ . : .
The Four;ee;lh Amendment provided constitutional validity to the

prooostion contai&ed in Section 1983 that dud process and equal g L,

protection may not be denied by a private person acting '‘under cdlor

of state law'" (Burton v. Wi'lmingtcen Parking Adthori;xj 1960; Civil

) Y

Rights Cases, 1882). Although, inder color of state law' is thé .

standard used to judge vidlations of the federal civil rights

" N
statutes (42 U.S.C. §1983), ‘the Court pas held that to show that a

3
private person acted under color of state law also bring the
violation "within the ambit cf the 1hth Amendment," (U. Sav. Price,
v'%; .
1966) .

In its decisions the Supreme Court has not developed a legal

formula for determining when private action equals state action., .

The court stated:

. / . .
This Court has never attempted the '"impossible
Ed .

¥

task'' of formulating an/}ﬁ?allible test for

,r"'“‘d./

s e
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’

determi. 1g whether the state "in any of its

maniféstations“ has become significantly
involved in private discrimingtion. "Only
by sifting the Tacts and peighing circum- )
stances’' on a case by case basis can a non--
obvi6u3 involvemznt of the.state in private

conduct ke attributed to its true significance

[B_i_e_a%han v. Mulkey, 1967]. . b

*

< The Court, howe ver, has established, rocess of balancing the

constitut’snal rights of the private person against the rights

guaranteed but the Fourteenth Amerdment (for example, -Amalgamated

3

Food Employees Union v. Logan Vallevy Pla.a, 1968, Terry v. Adéms,

1953, and Marsh v. Alabam§3 1946) .

In "=ifting Facts, weighira circumstances,'” and balancing /'

conktitutional rights, the Court has held that specific types of
state involvement constitute state action. For example, any actions
by the state or it., aancies may not deny rights protected by the

Fourteenth Amendment (EQQEEE.X;.ﬂQEéE: 1958). Actios by a.city,

town, county or their agen;; aiso constitute stateqaction (ﬁXELX.l;
Midland CoLnty Texas, 1968; accord., Griffin v. Maryland, 1964, actions
of a county sheriff); a;; the Court has alse held that actions by

private parties equal state action where state law has compelled

the act (Adickes v. S. H. Kress and Co., supra, at 152; Williams V.

Rhodes, 1968),and that state action includes i:tions of stdte courts

. )
or judicial officials in their offical capacity‘(Shelley v, Kraemer,

19




[
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-

1948 a: 19, 20; Adickes v. S. H. Kress and Co. supra).

’

- o : .
Private cor-sorations have also been held subject to Fourteenth

.

ﬁmendment respon:sibjlities. In Marsh v. Alabama, (1946), in which
\

“case the Gulf Shiipbullding Corporation owned and built a town next
2

to its manufactulring/?acility, the Court held:
Ownersinip does not alwzys meadn absolﬁte domain.
The mcxfe.an oéner, for.his adv?ﬁiage, Opens up
his prooperty for use by the public in general,
the mo:re do his rights. become circumséribed by
thenst:atutory and constitutional rights pf
those who usg it [p. 506].

The Court ruled that the company town was opened to public

use and that, tierefore; the Fourteenth Aq?ndment protections could

not. be denied (#xccord. Amalgamated Food Emplovees Union v. Logan

Valiey Plaza, 1568).
Private corporations performing public functions can also come

under the'dbctrine of state action. In Burton v. Wilmington Parking

Authority (EEEEE)' a private corporation leased space for a

resEaurant from a-giate parking authority in a publicly owned building.
The Eagle Restaurant refused ta serve blacks and was sued by a black
man whg claimed that the actions of the restaurant owners amounted to
state action. While the district and circuit courts relied on a

number of facts indicating minimal state involvement, the Sup;eme

Court noted that the persuasiveness of separate circumstances

U

g~
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pointing to minimal state involvement was ''diminshed when evaluated
in context of other factors which must be acknowledged" (ibid. at 723)
and that ''addition of all these activities, obligations and responsi-
biliti€s’ of the authority, the benefits mutually conferred, together

y . \w/i 7"
with the Obvious fact that the restaufant is operated as an integtal
part of a public building devoted to public parking service, indi-
cates a degreekof state participation and involvement in discrimi-
natory action whigh‘it was the design of the Fourteenth Amendment

to condemn®™ (ibid. at 724).

%~ . 8
fn Evans v. Newtord (1966), the Court was presented with the

by

issue of whether a private park could be subject to Fourteenth
Arendment requirements. The city of Macon, Georgia, was named trustee
under the will of Senator Bacon to administer land to be used as 2

-

park for members of the.white'race only. |f this stipulation was
not'metj the land reverted to his heirs. Since the city could rot
serve'as trustee without précipitating state action, the city sought
court approval'to transf;r trusteeship to private individuals,
thereby making the park a private corporation.

The Supreme Court held that the "momentum {the park] acquired

as a public facility is certainly not dissipated ipso facto by the

appointment of private trustees .. +" (Evans v. Newton, supra, 1966,

301.) The Court further ruled:
The service rendered even by a private park

of this character is municipal in nature.

It is open to every white person, there




being no selective element other than race.

" Golf clubs, social ceqtérs, luncheon clubs,

)

schools . .. and.other like organizations

.in the private sector are often racially ) “

» &

oriented. A park on the other hand is?

>

more like a fire department or a police

department that traditionally serves the T 7

-

community. Mass recreation through the

use of parks js plainly in the public

domain [ibid.-at 301, 302, dicta].

-

The Court, therefore, concluded that the state action doctrine

'
- s

« applied to private corporations when they perform a public function.
In a subsequent case, Evans v. Abney, (1970), the Court held ghat

//'

Evans v. Newton (supra), did not bar the state court from any

involvement in restrictive agreements. The Court upheld the state

co%ft's aecigion enforcing the reversion of the property to the

. R Jﬁ/heirs of Se&ator Bacon and_the dissolution o{fthe trust if the racial
disc%hninatjon provision was not obsB&rved. The gtate cgyrt based its

decision or the language of the will and merely interpreted the -
testator's intent in accorda . with the state trust law. The result

of this decision was to deny benefits of the trust to all citizens

-

and therefore did not violate the equal protection clause of the
. .

Fourteenth Amendment.
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state action. In debeloping its argument the Court statec:
. The CQurt has never held, of course, that
d}scrimiéation by an otherwise private entity
lwou]d be violative qf the Equal Protection Clause

if the private entity receives any sort of benefit

or service at all from the state, or if it is

A

subjéct to state regulation in any Jsgree whatever.
o‘ . . %“ 3 a

Since state-furnished services include such

necessities of life as é]ectricity, water, and

police and fire protection, such a holding

would utterly emasculate the distinctionibetween

private as distinguished from state conduct set

forth in The Civil Rights Cases, supra, and adhered
L 2

to in subsequent decisions.
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Private ¢lubs, however, are not in the same class as a public
park or fire department. In Moose Lodge No. 107 ¥. Irvis (1972),
the Supreme Court held that the granting of a liquer license by the

State of Pennsylvania did not'insinuate' the state into the affairs

The MooSe Lodge was not "holding itself as a place of public
that although private in name, discharges a flinction or performs a

cited Burton v. Wilmington Parking Authority, supra, note l4). The

Court distinguished Burton v. Wilmington Parking Authority on the

7

of the private club to the degree that the club's activities equaled

accomodation, . . . [nlor is it located and operated in surroundings

service that would othemwise. . . be performed by the state' (ibid.,

!

s
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ground that Pennsylvania did not benefit from the lodge as Delaware
had benefited from the Eagle Restaurant in terms of enhantement
of the parking authority project, that the lodge was located on

!

private property while the restaurant had been on public'land, and

4
e 4
~

e

that the lodge was a private club whilé the Eagle Restaurant was
open to members of the general publjc except for blacks.

The Court further stated that the stipulations.att;ched to the
state's licensing pHoceduies--which required the club (1) to make
physical alterations as the liqqpr board required, (25 to provide

a list of members and employees of the)club,and (3) to allow the liguor

board the right to inspect it at any time--did not '"make the state
' #
\p any realistic sense a partner or even a joint venturer in the *

jﬁtb's enterprise' (ibid).

Most importantly, the Court held that in order for an action

of a private entity to be an uncqQpstitutional ex;rcise of state
action a "'sufficiently close nexus' must exist between the challenged
action and the involvement of the state (ibid. at 173). The regulation
by the state of the liquor license held by the Moose Lodge did not
connote state approval of the private club's racial discrimination.

The Court did rule, however,'that the section of the Pennsylvania
Liquor Statutes (§130) that required the licensee to observe its
constitution and by-laws was, if enforced, tantamount to the

sanctioning‘by the state of the club's discriminatory rules.

@

Pennsylvania was,therefore, enjoined from enforcing this statute

as it applijed to the Moose Lodge. While ghis decision seems contrary

-
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to the holding in Evans v. Abney [supra), which did not ba. the state

from enforcing réstrictive agreements of a trust, the.distinction

petween the cases is that in Evans the state was simply enforcing

the legal docurentst that established the trust, whereas in Moose

Lodge the state granted a privilege to a private club on thejcondition

that the club enforce its own constitution and by-laws. By granting
the privilege on this basissthe state was unconstitutiqnal]y en-
couraging the re;trictive agreements présent in the ]egal documents
organiz'ag the privat% club. Moose Lodge has important implications
for the regulatory powers state educational agencies exerti over private
instiiutions.

In its most recent holding on state action, the Supreme Court
reiterated the requiremen; of “é sufficiently close nexus bLetween
the State and the cha!]énged action of the [private corporation] so -

that the action of the latter may be fairly treated as that of the

State itself'' (Jackson v. Metropalitan Edison Co., 1974 at 351). The

Metropolitan Edison Company terminated the electric service of the
plaintiff,'Mrs. Catherine Jackson, for nonpayment of bills. Mrs.
Jackson argued that under state law she was entitled tozéeasonab]y
continuous electric service and the Metropolitan's termination for
nonpayment, permitted by a provision oé its general tariff filed with
the Pennsylvania Utility Commission, Qas state action that deprived
her of property without due process of law as guaranteed in the

Fourteenth Amendment. Her claim of lack of due process was based on

termination without a prior hearing by the company. Mrs. Jackson
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claimed that the terminatfon was state action because (1) the

utility was extensively regulated by the $tate; (2) the state
F

afforded the electric company a partiai monopoly in providing

electric ser ice; (3) termination for nonpayment was permitted

ina tariff filed with the scate utility commission; and (4)

p—

Mropolitan performed a public function.
The Court noted that the mere fact of state regulation, even
of extensive regulation, does not give rise to state action (ibid.

at 350 citing the Public Utilities Commission v. Pollak, 1952). The

Court adm.tted that the acts of a heavily regulated utility with at
least something of a protected monopoly will more readily be found

to be acts of the state, but held that the complained-of ‘act must be

tied to_state regulation, that is, "sufficiently close nexus'' between

the state's involvement and private action must exist.
The arguments relating to state-protected monopoly anc¢ to state
approval of the tariff that contained the provision permitting

termination were found by the Court to be unpsrsuasive and factually

weak. In dealing with the public-function argument, the Court noted

that state action had been found in the exercise by a private eqtity
of powers traditionally exclusively reserved to the state (ibid. }t

352).°

in the case of a utility, however, the state required the
orivate company to furnish a service that the state was not required
to furnish; hence, no public function. The plaintiff argued that

Metropolitan was "affected with a public interest' and was th.s
p p

performing a public function. In rejecting this contention,

R O
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the Court distinguished a business'sffected with a public interest"
that may be regulated for the public %ood, from a business that truly
performed an act traditionally resasrved 6" the state. A footnote to
the opinion contains a significant point for private higher education.
An it the Court s.ated:

[EER
It is diffic.'t to imagine a regulated activity more
essential or more '"'clothed with the public interest"

than the maintenance of sch~ols, yet we stated in

Evans v. Newton, 382 U.S. 296, 300 (1966):

“"The range of governmental activities is broad

and varied, and the fact that government has engaged
in a particular activity does not necessarily mean
that an individual entrepreneur or manager of the

same kind of undertaking suffers the same consti-

tutional inhibitions. While a State may not

4.
a

segredgate public schools so as to exclude one or oy

more religious groups, those sects may maintain

their own parochial educational systems" [ibid.

at 354]. . o
Finally, the Court denied that state regulation of the par?ial

utility monopoly formed the ''symbiotic relationship'" necessory for

state action under Burton v. Wilmington Parking Authority (supra).

in his dissenting of .ion to Jackson, Justice Douglas stated
that the Court should not consider the various indicia of state

action seratim, but should consider whether the aggregate of all

Q .
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relevant factors compelled a finding of state responsibility

(Jackson v. Metropolitan Edison Co., supra, at 360). Justice

Marshali carried this reasoning one step further:

But where the State has so thoroughly insinuated

itself .into the operations of the enterprise, it

should not be fatal if the State has not affirma-

tively sanctioned the particular practice in

question [ibid at 370].
Thus the dissenters would expand the nexus requirement of Moose
Lodge to find that whenever a private entity is involved with the
state to such a degree that some -state action may be found, then
" state action will be applied to all of the actiomsof the private entity
regardless of whether those actions involve the state.

In each of its decisions on state action, the Supreme Court has helc

to its nonspecific giide first enunciated in 1961 (Burton v. Wilmington

Parking Authority, supra) of sifting facts and weighing circumstances

and through the sifting and weighing process, has sought out a nexus

(Moose Lodge, supra)between private action and state involvement.

The State Action Doctrine and
Private Higher Education
The égg%% of whether the state action doctrine applies to private
colleges and universities is of recent origin. Early cases, dealing
mainly with the admission and dismissal of students, d¢ ded the issues
on the basis of contractual obligations between the private institution

and the student.6 Not until 1962 did the courts deal substantivély

20
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with the constitutional issues of state action as applied to private

higher education (Cuillory v. Administration of Tulane University

of Louisiana, 1962). :
In Guillory, black students had been denied admission to Tulane \

University, a private nonprofit\institution, solely on the basis of

race. The stude..ts sued, arguing\that under the holding of the

Supreme Court in Brown V. Board of Education in Topeka (1954), the

school was prohibited from such discrimination under the Fourteenth

Amendment. The district court examined the contacts between the

university and the state and found that the univ%fgity had been

formed from the public University of Louisiana, by property transferred

from the state to Tulane. %he act of the legislature transferring the

property tAct 43, 1884) provided that the board of Tulane must inélude K
the'governor, the state superintendent of education, and the mayor b
of New Orleans; provided that the property of Tulane was to be exempt

from taxation; and provided for a reversion of state lands if Tulane

P .
ceased to operate as an educational institution.

Despite these contact, the courc found Tulane to be a ''private
corporation, privately endowed and engaged in the activ?zy of academic
instruction and pursuit . . . Being essenfia{ly private ?ts acts,
without more, are 'private' acts in the Constitutional sense'

(Gui llory, supra, p. 677). The court distinguished Commonwealth of

¥

Pennsylvania v. Board of Directors 3f the City Trusts of Philadelphia

(1957), on remand (1958) cert. denied (1958), where all of the

members of the board of Girard College were public officials, as

a9
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opposed to Tulane where only 3 of 17 board members were public
officials. The court noted that once the public land had been given
to the private institution, significant state control ceased, and

that the public land now made up only a smal) part of Tulane's campus.
The court also found that tax exemption was available to aJ) schools

. ]
and was not unique to Tulane. in sum, the court compared the contacts

Three cases in the late 1960s raised the issues of state action
- / 7
{

in more detail and have become oft-cited precedent for a lack of state

action: Grossner v, Trustees of Columbia University, (S.D.N.Y. 1968) ;

Powe v. Miles, (W.n.N.vY. 1968}, modified, (2nd Lir. 1968); and Browns
-owe v. Miles modivied Srowns
v. Mitchell, (10th Cir. 1969).

Grossner v, Trustees of Columbia University was an action by

students to restrain Columbia University, a private institution, from
proceeding with discip[jnary action against them for "sitting-in"
peaceably in a university'building. The students alleged "that
Colum! "3 Unjversity is so impressed with a public interest" that it’
fell within the scope of the Fourteenth Amendment . They pointed out

-~
that: (1) a large portion of the un‘versity's income was froétpublic
funds; (2) the university received other goveramental benefits (e<g.
a lease of city land to build a gymnasium); and (°) the university
was performing a publijc function and, therefore, was a branch of govern-

1
ment.

|
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The District Court ruled that the great majority of money given to
the university came from the federal government, and that jurisdiction
for violations of the Fourteenth Amendrent must be derived from state
not federal action.7
The court then stated, ''Receipt of money from the state is not,
without a good deal more, enough to make the recipient an agent or

instrumentality of government' (Grossner, supra, p. 546). The court

reasoned that '"'this was true because man? private contractors and
enterprise: increasingly depend on government for their business,

and they would find themselves charged with state action'' (Grossner,
supra, at 547). The need was not té look just at state financial ;id
but at the degree to which '""the state insinuated itse!f with the privafe
agency so they are now interdependent . . ." {(citing Burton V.

Wilmington Parking Authority, supra). Even through stace financial

aid and federal involvement, therefore, the plaintiff failed to show
a sufficient ''degree of interconnection' between the university and
the state.

The public-function issue was also rejected by the court, even
though the extensiveness of federal aid supported the argument that
the university was performing a public function. The court ruled
that Columbia University did not fall in either the category of

private propertiy opened to the general public? (Marsh v. Alabama, supra,

at 506), or of a private corporation performing a public function

(Terry v. Adams, 1953). In rejecting the public-function argument,

the Court stated: t

3




If the law were what the plaintiff declares it to
\

be the difficult problem of aid tc private schools

specifically parochial would not exist; . .

Indeed the very.idea of the parochial school would

be unthinkable. But cf. Pierce v. Sociegx»gf_Sistefs,

etc., (1925). [ibid. p. 549, n. 19 dictal. =

In Pcwe v. Miles, several students at Alfred_University were

suspended for disrupting an ROTC commissioning céremony. Alfred

University, a private institution, operated a state ceramic school

v

-

N ©
’ on 'its camipus runder contract with the state of New York. The students

alleged that because of this contractual arrangement the institution

was ”oasrating under color of state law."

L 4

The Federal District Court stated:

Implementing the approach outlined by the Supreme

Court, the court conclaxig’that Alfred University

»

acted as a Private' institution in this situation,

~

and not '‘under color of state law.'' The Alfred

University charter indicates by its language the

N

private character of the institution. The New York

&
»

Education Law, Section 350 (3), defines a statutory

or contract coliege such as the Ceramics College at

Alfred University as a '‘collegel[s] furHishing higher

education, operated by private institutions oh behalf

of the state . . .'" Admission standards, degree

requirements, and courses of study are established 2 -

by the university. Faculty tenure and promotions are

32
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governed by the University Presidert in
conjunction with various faculty cémmittees.
Finally, the administration of campus 1ife,
the day-in day-out oberatiqn of the university
(\ . and especially the discipline of students is
) Handled exclusively by Alfred University,
[Powe, supra, p. 127L]. |
The court cited Grossner (supra) in disregarding the financial
aid received by the ceramics school and the prorated salaries of the
dean of students and the president. ;
The district court ruling in Powe was modified, (2nd Cir., 1968),.
by the U. S. Court of Appeals. .For students enrolled in the liberal
arts coilege the_appeilate court agreed that there was no state action

involved. The court stated that the public function issue for a.

private institution had been settled in Evans v. Newton (supra).

Even in.questions of discrimination the private institution would not

encounter constitutional difficulties (Powe v. Miles, 2nd Cir. 1968).(

~

The court also held:

[Tlhe fact that New York has exercised some

regulatory powers over the standard of

- education offered by Alfred University does . ]
not implicate it generally in Alfred's .
; ;
policies toward demonstrations and discipline \

[ibid. p. 81].
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J
state's regulatory power did not ''so far insinuate the state into

the functions of tie private institution to constitute state'égtioé\gs

o :
was found in Burton. Therefore, tne students enrolled in the liberal
arts college did not fa]l under the ambit of the Fourteenth Amendmengz
However, for students enrolled on the ceramics college the

appellate court stated:

-~

We hold that regulation of demonstrations and .

discipline in_the New York State Cdlleée bf

. v e

Ceramics &t Alfred University by the President
’ +

and Dean of Students constitutes state action

NN

for the seéming]y simple and entirely sufficient
reason that the state has willed it that way.
The very name of the collage identifies it as
as st;te institution. . .., [W]e have e{tensfvely ﬂ \
reviewed the statutes making the college an
integral part of the State University; it
suffices here tc cite Educational Law §6102, whereby ‘ R
Alfred University maintains discipline and determines
educational policies with respect to the state co]lege
""as the representative of the state university tr?stees”
[ibid. p. 82].
The court rules, thevefore, that Alfred University, as a private

institution, was beyond the state action doctrine, but that it was an
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agent of the state government in the programs it had contracted

£o provide fgrfihe state. The court dFSmissed the difficulties that
could be caused by the dual status of Alfred University by simply
stating "'that would be Alfred's problem" {ibid. p. 81).

In Brown v. éigqhgll, several students were suspended by the
University of Denver, a private insttution, for holding a sit-i; in a
nonpublic area of university buildings. A hearing committee had
recommended probation, but the board of trustees of the insgitution
] v9ted to suspend the students. The students argued,that their rights
under the Fourteenth Amendment had been violated by the board's ;ction
becaﬁse the University of Denver was ''acting uﬁder the color of state
law." The students presented the following arguments: (1) the uni-
versity was jncorporated by the state as a nonprofit, tax exemft
educational institution; (2) the institu£i0P received financial aid
from the state; and (3) the university enjoyed a tax exemption, not

generally available, on the university's noneducational income.

C'ting Marsh v. Alambama (supra), the students also alleged that the

university was performing. a:public function and that its grounds were
opened to public use; therefore, the user's rights should prevail.
The district court ruled that more inciporation or the granting
\

' the state into the affairs

of tax exempt status did not S0 insinuate
of the private institution as to constitute state action. The court

dismissed the argument based on a special tax exemp:}bn by stating:

4
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The benefits conferred however characterized have

no bearing on the challenged actions beyond the

é % “

g N
perp:tuation of the institution itself. . : This

bounty can[not] be utilized in any waf to dictate

4
or influence administration of university®affairs

2

[Brown v. Mitchell, supra, p. 596, citing Grossner
and Powvel]. =
The court conceded that, judged by the ?otalit? of its public
"events and areas, open to the public, the university could be ]ikqne% to

. . . ‘ . /
Marsh v. Alabama and Logan Valley, but denied that (1) the student$

had demonstrated a protectable First Amenﬁment right and (2) that the

university was performing a public function. :

Sifting Facts and Weighing Circumstances

One argument for app]icakion of the state action doctrine to privated
colleges and universities is ‘that thg& act "under color of state law."
This argument is supported by the fact that the private justitution

is incorporated by the state as a nonprofit, tax exempt, educational
institution, so that their existenge and authority to operate are

g 8 -

achieved through the states corporate laws.

“.

In Greenya v. George Washington University, {D.C. Cir. 1975) the

circuit court found that ''granting tax-exempt status to a class of

Q/f“” organizations such as institutions of higher learning, although it

tends to foster support for organizations so exempted, does not

Y
involve Government in the management of such organizations or in the
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management of such organizations or "n the promotion of particular
exempted organizations within the class. Even in the more rigid

context of the Establishment Clause mere tax exemption of religious

organizations has consistertly teen found no§ to breach the separation

by
3

of church and state' (ibid. p. 560. citing Walz v. Tax Commission, 1970,

see also Mangum and Hendrickson, 1975; p. 629). Some scholars have
argued that the rirst Amendment mandates a tax exempt status to all
ronprofit organizations and that to tax religious organizations
would be in violation of the First Amendment's free exercise clause
because such taxation might impinge cn the existence of religious
organizations. |

The '‘Free Exercise' clause of the United States Constitution

prohibits government from taking any action which would

inhibit the free exercise of religion. On the other hand,

the'Establishment Clause' prohibits government from,gaking

any action which would tend to support religion. In

walking this tightro~e, government exempted Eeligious

institutions from taxation and from manY reporting

* =

requirements to avoid conflict with the ""Free Exercise"

clause. If it had stopped there, government would have

given a special benefit to religious organizations in

/
violation of the "Establishment Clause.'' |In order to

S

remedy the situation, the‘tax exemption was extended to

cover charitable religious, educational and literary

£ A
\

crganizations [Mangum and Hendrickson, 1975; see zlso

Kauper, 1969, p.6]. g

o
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Another rationale for action '"'under color of state law' is the/Ltate's
requlatory power to set minimum standards for academic progpéés.

This rationale-also is used to support a second argument for the
application of the state action doctrine: that is, that the state

has thu; "insinuated itself' into the cperations of private colleges
and universities. The courts have held, however, that\the fact that
the state polices educatiénaf programs and requireé certain minimum
sgandard; before they are approved does not involve the state in

; . . . 9
control of the institution. - ////—

In Coleman v. Wagner College {2nd Cir. 1970), black students

+

who had been expelled attempted to show state action through the ¢
A ’

state's requirement that each college file its procedures whefgby

it mintained order on campus. The court held that such a requirement

Jid not '"Involve' the state in each college's disciplinary procedures,
because the state did not dictate the procedures to be used, but simply
required them to be filed.

-

In the recent case of Cohen v. Il1linois Institute of Technology

N

(N.D. 111, 197L,, thé plaintiff, a fe%ale professor who alleged
discrimination in tenure and promotion, pointed t. extensjve state
criteria in certain areas for gradiates of the stchool: (1)  the state
”coﬁtrdled” certain undergraduate programs in psychology by requiring
them to train and certify sei?ndary school teachers; (2) thekstate

’
“"controlled'" certain undergraduate programs leading to the bachelor of

science degree, (3) at least one program was established to conform

to the requirements of psychological internship in the public schools

30
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in Illinois in orger for its graduates to meet state requirements
S /
for certific5T§bn%§sschoo] psychologists and (4) certain courses

LY
% Ui,
s A

conformed to entrance requirements of some graduate schools of the
public University Af Itlinois. The court found that "it is obvious from
the foregoing summarization that 1.1.T. cooperates with the State of
Illinois and is dependent upon its apprcval in many respects. This
does not make it a State fnsgitution or ager.cy with resp2ct to the o
tenure and salary of its acadeniic staff, however. In fact, plaintiff
4
does not allege State involvement in any of the peron;el pfactices
complained of'" (ibid. p. 204, citing the nexus requirements of Moose
Lodge, supra.).
The U. S. Court of Appeals for the Seventh Circuit affirmed the
~ .
district court's finding of lack of state action. Judge John Paul
“+evens, writing the opinion stateé:
It is settled, however, that the mere existerce . ' C/
of detailed regulation of a private entity does

not make every act, or even every regulated act,

of the private firm, the action of the state.

If a particular state regulation fostered discriminatio., or even

approved it, the situation wou]d‘be different, the court said.

Finally, Stevens said that the lack of prohibition against discrimi-

nation, even against the backgroand of other detailed regulation of
the school by the state, did not cast the aura of state approval

over discriminatory acts by 1.1.T. (Cohen v. 1.1.T., 7th Cir. 1975).
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A second rationale to construe an interconnection between the
_state and a private~institution is public aid. [In Grussner, however,
the district court stated that receiptdf money from the state wes not
"without a good deal more, enough to make the recipient an agent or
instrumentality of government,” (supra, at 546). The majority of
10

decisions have supported that view without a detailed aralysis.

In Wahba v. New .York University (2nd Cir. 1974), the plaint:ff

alleged éhat receipt by the university of a research grant from the
National, Institutes of Health, under which he was employed, invoived
the university in federal action when 1t refused to renew his teaching
contract. The court held substantively that the receipt of fedcial
funds for research was not s;fficient to invofve the university in
feaeral action.

In McLeod v. College of Artesia (D.N.M. 1970), the fact that the

~ college was initially financed through the sale of bonds did not
implicate the institution as ¢~ agent of the statr-.
Another rationale for deriving an interconnection between the
state and private colleges and universities is the institution's

power of eminent domzin. This rationale was rejected by the court

in Blackburn v. Fisk University (6th Cir. 1971).

"insinuation into

In addition to ''color of state law'' and state
institutional operations," a third major argument used to show state

action is that the private institution, like che park in Evans v.

Newton, performs a public function. Implicit in this argument is the

N

. q
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premise that education is a function solely of the state government.
. i |

The courts have rejected buth the preimise and the argument. ! In

.

Powe v. Miles, the Circuit Court cited Evans V. Newton (supra} as

settlinc the issue. Evans set schools apart from other tvpes of
private corporations that have public functions.

A second pubiic-function rationale is that certain areas of
the un’ :rs{ty, because they are opened to public usé, are subject to
state action. The court concede this might be true in Brown v.

Mitchell (supra). This allegation, however, has been rejected in

all other cases.]

The argument concerning the public function of education seems
stronéest to those who advocate- the application of the state action
d&ctrine to the private sector, and it may be particularly strengthened
if states begin to include private institutions in their state plans

for providing higher education. 1. may be argued that the private

inscitution takes on a public functicr when it is included in the

state‘s master plan for }° her education.

The final legal argument for the application of the state action

doctrine focuses on contracts for academic programs between the state

and the private institution. Powe v. Miles held that the state
action applied only to contracted programs within the institution,

specifically whe.e stace law has labeled contracted programs of the

institution part of the riate's public system. The court decisions

have not discussed whether state action appliies if the law does not
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specifically label the program as nart of the state system.
The state action cases and the f ,egoing arguments indicate
areas of contact between the state and private higher education

)

that could lead to the anplication of the state action doctrine.

Case Law Trends Toward State Action
in Private Higher Education . .
The most significant case yet to take up the question of state action 2
was handed down by the U. Cour’ >f Appeals for the Second Circuit

in April 1974, Atthough it was not reviewed by the Supreme Court,

the decision in Jackson V. The Statler Foundation (2znd, Cir. 1974),
sets broad guidelines to be followed %y lower courts in determining if
state action exisf%. The prec.ige of the Second Circuit Court will
assure that its decision will be cited often by lower courts outside
the gircuit as well as by other ci cuit courts.

The Reverend Donald iL. Jackson, a black man, brought suit against

private charitable foundations under 42 U.S.C. §1981, 1983, and 1955,

allegirg racial discrimination against himself, his chi]dren, and pis .-

N

foundation. The gravamen of his complaint was that these private - .
chaiities refused to (1) hire Reverendc Jackson as & director of

their foundations, (2) give scholarships to his childien, and (3)

grant money to his i(oundation, all for reasons of race. The aistrict

court for the Western District of New York dismissed the complaint on

the pleadings, and Reverend Jackson appealed.

H s 3
‘x".}-a Ve




P

! 39

In reversing and remanding the case, the circuit court set guide-

lines for determining whether a private charity was involved in state

action, under 42 U. S. C. §1983, and whether, therefore, the plaintiff

had standing to sue under 42 U. S. C. §1981. The plaintiff contended

the* the defendant-charities' tax exempt status constituted aid and
approval of the charity by the state, and s¢ insinuated the state
into the affairs of the foundations as to yield state action. The d
court attempted to limit its holding to cases where racial discrimi-
nation was at issue, but definitive gu%delines set by the court have
a broader application.

The court listed five factors that it considered particularly
important to a determination of state action:

(1) The degree to which the 'private' organization

's dependent on government aid;

the extent and intrusiveness of the governmental

—
[ %
—

regulatory scheme;

(3) whether that scheme connotes governmental approval
of the activity or whether the assistance is e

merely provided to all without such connotation;

(4) the extent to which the organization serves as

a public function or acts as a surrogate for the

state.




(5) whether the organization has legit}mate claims
to recognition as a ''private" prganization 'in
associational or other constitutional terms
[ibid., p. 529].
The court noted that each of these factors was material, but that no
one factor was conclusive. . i
The court found that thé defendant foundations no doubt received
substantial assistance in the form of tax exemptions, without which
they cbuld not sdstain current programs at anywhere near their present
levels. In fact, the court stated that Mabsent these exemptions,
these foundat.ons would never have been established" (ibid., p. 630).
In looking at the ertent and intrusiveness of the governmental
requlatory scheme, the court examined the psévisions of the Tax Reform
Act of 1969 (26 U.S.C. §849hy, 4947, 1969). That act requires tax-
exempt foundations to file an annual information return with the [RS,
disclosing sources of funding and monies spent (ibid., 56056); to
publish & newspaper notice ttat the return is available for public
inspection (ibid.,§ 6104); to pay an exCise tax to fund the IRS
enforcement of the act (ibid., s4940); and to include provisions in
their charters that expressively reqguire adherence to” the substantive
lim tations on foundation activities provided for in the act (ibid.,
§508). The court stated chat the most relevant of the substantive
limitations was 54945, waich providas that grants to individuals

must be awarded in an ''object:ve and non-discriminatory manner."
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The court then distinguishea the holding in Moose Lodge (supra),
that tax exemptions are a minimal form of government approval, such as
police or fire protection. An organization must apply for exempt

status, and ""the acts of application and approval are not value

v

neutral. |In effect the government wouid appear to be ce}tifying
that every foundation on its tax-exempt list is laboring in the public
interest'' (ibid., p. 633).

There are no constitutional claims recognized by the court that
the private foundations can assert to avoid a finding of—statei?ction.

4

n distinguishing Burton v. Wilmington Parking Author’ty ({supra), the

court pointed out that while the foundations did not hold themselves

open to all but a few as did the Eagle Restéurant, neither were they

@

private associations whose social contacts may be protected by the
First Amendment to the United States Constituticn. If any rights were

involved, it may have been the right to dispose of one's own property
‘ <

a. one chooses, "'yet it is well settled that one cannnt dispose of

property in a racially discriminatory manner and entangle the uiate

»

in the process (Evans v. Newton (1966)" (ibid., p. 634).

Finally, the court looked at the '"'public function' test, and
pointed out that the government grants tax exemption in the e;pecta~
tion that it will be compensated for revenue lost due to the exemption
by performance by the exempt organiéation's performance of functions
that the government would otherwise be required to perform (ibid.,

p. 63L). As with its other tests, the court appeared to affirm that

the defendant foundations performed a public function.
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Judge Friendly began a scathing dissent by stating that the
majority opinion was '"‘anaiytically unsound, dangerously open-qugd;ﬁ
and at war with the controlling precedent Beth in the Supreme C;:rt
and in this circuit. Indeed, with all deference, it seems to me the,
most i]l-advised decision with respect éo 'state action' yet renderbd
by any court and unless corrected will be the source of enormous
damage to the gyreat edifice of private philanthropy which has been
one of the country's most effective and admirable features" (ibid.,

p. 636-637).

The- dissent continued to question each of the tests used and
affirmatively answered by the majority opinion. Judge Friédly pointed
out that the tax exemption, broadly available, was neverfpefore thought
to impose a goveénmental imprimatur sufficien}\to*66ﬁ§grt the private

organization into a de facto arm of the government. He cited Walz

v. Ta». Commission 675 (1970) as holding that ''an exemption or other

tax benefit, available to a wide range of institutions, has always

been regarded as the l?asr possible form of government support"
(ibid., p. 639). x
As to the argument that state regulation equals state action,

Friendly cited Powe v. Miles (supra, at 81) and Moose Lodge (supra, at

176-177) as controlling opinions that rejected extensive governmental
regulation as an element of state action. Likewise, in duscussing
the public function test, Judge Friendly stated that ''Private <hari-

table foundations are light years away from the 'company town' analysis
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of Marsh v. Alabama . . . and Amalgamated Food Employees Union Loca'

590 v. Logan Valley Plaza, Inc. . . .'" (ibid., p. 639) . Judge Friendly

made two important points on the public function test in his dissent.

First he noted that this court in Wahba v. New York University,

(2nd Cir. 1974 at 102), recognized the '"value of preserving a private
sectc f‘ree from the constitutional requiremeﬁts applicablé to govern-
mental institutions.'" Second, he pointed out that *he majority Guoted
with appFBVa{ the conclusion of the Petrrson Commission that the ''new
rationale views\foundations as more efficient than government in that
foundations can be more flexib]; aad more innovative" (ibid., p. 640)
because of bureaucratic restraints on government, and yet that the
majprity saw no contradiction in striving to include foundations
under those same constraints (see Mangum and Hendrickson (1975, p.
628-633). =

Finally, Judge Friendly pointed out that the guidelines established
in the majority\;pinion would likely not be reviewed by a higher court

ever, after remand to the district court and would become precedent:

The implications of this decision for instiutions

receiving tax benefits of various sorts are staggering. 4}\

Simply because of tax exemptions, private social .
agencies, community centers, institutions of higher
education, homes for the young and thé aged, endowed
by private donors for the sole or preferential bene-
fit of particular creeds or races must open tgeir

¥

doors equally to all, with every decision subject

4,
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to judicial re-examination, even though this may

impair or destroy the very purpose which lead the
donor to eidow them. Beyond this if the tax
y exemption given to charitable foundations converts
their giving into government action, | see no
really tenable basis for distinguishing the tax
deductions allowed individuals and corporations
[ibid., p. 638]. -
His fears on this point were borne out when the district court, on

remand, dismissed the Reverefd Jackson's complaint for failure to

‘comply with certain requirements of federal rules relating to court

procedure (Jackson v. The Statler Foundaticn (W.D.N.Y., filed July

18, 1975). There has been no reportzd appeal of the dismissal so that
the cjrcuit court decision became precedent. To further amplify the

importance of Jackson v. The Statler Foundation, the U.S. District

Court for the Eastern District of Pennsylvania in the Third Circuit,
has recently handed down a decision that, based on the tests enumeragga
in Jackson, finds state action on the part of a private university.

Rackin v. University of Pennsylvania (E.D. Pa. 4974), invnlved

a suit brought under 42 U.S.C. §1983 by a fema]é professor at the
University of Penh;ylvania, who.claimed that she had been denied

promotion and tenure for reasons of sex discrimination. The court
began its discussion of the stage action glaim by citing the five

’

tests enumerated in Jackson v. The Statler Foundation (ibid., p.996).

With those tests in mind, the cuurt considered nine areas of contact

a
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between the Staté of Pennsylvaria and the umiversity.

1. Background of university and commonwealth relations. The

university was created by the union of the College, Academy and
Charitable School of Philadelphia, a private school, and the University
ofthe State of Pennsylvania, which was established by the state legis-
lature. The Act of September 30, 1791, which incorprated the new
university, requires that the schooi annually submit a financjal

report to the legislature and appointed the governor as president

of the trustees.

2. Commcnwealth appropriation to the university. The university

is a'“state-aided“ university that has since 1903 received appropria-
tions regularly from the general assembl& for general maintenance.
These appropriations represent approximately 7 to 10 percent of the
university's operating budget. The court noted that the university
actively sought increased appropriagiom each year, and had even given
preferencesto residentsof Pennsylvania for admission to its medical,
dental, and veterinary schools. In.addition ti:e court found ‘
significance in lhe alymni committees established by the university
throughout the commonwealth to influence legislators to maintain

the university's status oz '""the only majo} independent institution

of its kind in the country to receive an essential fraction of its

income from a state" (ibid., p. 998).
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3. State Construction, Leasing and Financing of Buildings for

the University. The court noted that since 1955 the general state

authority (GSA) had been authorized to assist state-aided institutions
to finance large-scale capital improveﬁépt. In order to secure

N
assistance, the institution was required to convey title to the
property to the GSA in such a way as to amortize the cost of
construction. In 1967, the legislature created the Pennsylvani; Hiéher
Educational Facilities Authority (FHEFA), which took title to
financed buildings and issued tax exempt bonds to finance construction.
Both of these agencies assisted the University af Pennsylvania to

finance buildings on its campus.

4, Federal Construction Grants and Contracts. The court realized

that the $16,000,000 in construction grants received by the university
did not bear direct]y‘;n the issue of state action. But it noted that
the university had received a guaranteed mortgage and grants under
Title | of the Higher Education Facilities Act of 1963, 20 U.S.C.
§§701-721, and the Hill-Burton Act of 1964, 42 U.S.C. §291 et. seq.
The Commonwealth and the federal government jointly administer the
Hill-Burton program, and no institution may receive aid under the
program unless a state-designated agency approves and recommends the

project.

5. Public funding of university research project. The court

pointed out that the university received primary support for its

research from the federal government, some of which support was

~

] O
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funneled through the state. [In addition, the commonweaith has

supported research through direct grants to the school .

6. Tax exemption and benefits. The decision merely noted that
tax benefits to the university exceeded\SS,OO0,000 in 1973.

7. Scholarships and loan aid. Pennsylvania residents who are

undergraduates at approved institutions in the commonwealth may apply
for financial aid to the Pennsylvania higher Education Assistance
Agency (PHEAA), 24 P.S. 85101 et seq. If the applicant is successful,
payment is made by PHEAA‘directly to the institution in the name of

the recipient. To alleviate the depletion of ifs own Fin%ncial

aid resources, the university requires its students to first apply to
PHEAA for aid.

In addition, the university participates in tHé State Senatorial
Scholarship Program. In this program each state senator and the
commonwealth lieutenant governor is entitled to grant six four-year
scwolarshins-to Pennsylvania residents who are accepted to the univer-

@

sity.

8. University Agreement with the City of Philadelphia Redevelop-

ment Authority. ''Under Pennsylvania law, 35 P.S. 9170f et seq., the

redevelopment authority is empowered to purchase and acquire land,
to clear buildings thereon, to exercise the right of eminent domain,
and to convey to others and to enter into agreements with others

for the purpose of redevelopment of the lands and buildings" (ibid.,

p. 1001). The university acquired land from the redevelopment authority

(O
(R,
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and agreed that it would not discriminate in the use, sale, or lease !
of this land on the basis of religion, race, color, or natigﬁal origin.
/ .
9. Specific Commonwealth Concern Regarding DiscrimLﬁétion in

/

Education. The University of Penngylvania g2thers data for the Higher

‘Educational General Information iﬁrvey (HEG[iivgyst is used by state -
and federal agencies to determiq# comparabiiity of salaries for females
and members of minority groups.; The legislature of Pennsylvania has
declareg the Commonwealth's pgﬁicy to be that "all persons shall have
equal oportunities for educa ioh regardless of their race, religion, -
color,ancestry or national grigin, 24 P.S. §5002 (a)" (ibid., p. 1002).

After :xhaustively IaS%Iing the contacts between the university
and the state, the court‘éonsidered the substance of the state action
claims. The court distiéguished the holding in Moose Lodge--that the
court find state action only if there were a nexus between the state
involvement and ‘the ac%ion complained of by tha private person--by
reasoning that th. Supreme Court did not foreclose other methods

.

of proving state action. In Moose Lodge, the Court distinguished

Burton v. Wilmington Parking Authority, on the ground that in Burton

A

there was no nexus between state action and private ccnduct, but that
the parking authority has ''so far insinuated itself into a position
of interdependence with Eagle that it must be recognized 2s a joint

participant in the challenged activity' (Moose Lodge. supra, at 725).

In this distinction, therefore, the district court saw a completely
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separate test for state action. This test is the same one alluded

by Justice Marshall in nis dissent to Jackson v. Metropolitan Ediso

hg

to

n

Company (supra, at 370). The Rackin court, after reviewing the

totality of contacts between Pennsylvania and the university, found
a symbiotic relation between the two that ;endered state action in
all acts of the university, regardless of the existence of a nexus
between a particular challenged ac; and the state intrusion.

This symbiosis becomes readily apparent when one

considers the give and take relationship which has
developed between the University and the 6ommonwealth
principally because of the University's substantial

., financial dependence upon the Commonwea |l th. Each
'participant enjoys the mutual benefits derived from
their relati5n§hip. The Commonwealth, by aiding the
University, has enabled the residents of Pennsylvania
to cbntinue to take advantage of the multitude of
opportunities available fr%m a major university.
Commonwealth funds, on the other.hand, in the form
of less expensive and rent-free educational facilities
for the University's primary learning centers, annual
apprOpriation§, tax exemptions, SCholarships,vand

recearch projects are filtered throughout the entire

University to all facets of the educational process.

If the source were to run dry, the University's




operations and status would suffer irreparably to the
point where it could no longer compete as an
educational institution of nationa! prominence.
The Commonwealth, in effect, maintai~s a strangle-
hold on the University and therefore.potentially
has significant input sinte University policies
[Rackin, supre, p. 1004-1005].

In reaching its holding the court cites the opinion discussed

in Braden v. University of Pittsburgh, (supra), without alluding

to the distinction between a ''state-related' institution in Braden,

and a '‘state-aided' institution in Rackin. The court also dismissed
the several cases discussed above that found that various specific

contacts with the state did not yield state acticn. 13 Finafly,

the court distinguished the holding 'n the circuit court decision in

Jackson v. Metropo]itaﬁ Edison Company, (supra), that the state must

be financially dependent upon the private entity to.yield sta%2
action, by stating that financial benefit to the state only one of
several ?actors to be sifted and weighed (ibid., p. 1004) .

The Rackin case was not appealed, and it too has become precedent

for those courts that follow the broad-sweep approach to the

question of state action. While neither Jackson v. The Statler

Foundation nor Rackin v. The University of Pennsylvania carry the

weight of a Supreme Court decision, they, with Justice Marshall's

dissent in Jackson v. Metropolitan Edison Company, ino.cate a trend
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in the case law away from a point-of-contect approach to state-private
relationships, and toward a cumulative analysis of <iate action.

As will be shown in the next chapter, statutes indicate numerous
contacts between Stagps and private higher education, and the master
plan: :ate a trend toward an ever-increasing number of contacts
and support from the state to pri.te institutions. It is the in-
discriminate increase of these contacts, culminating in a reliance
by the state on the private sector that when coupled with ths trend
in case law, increaves the likelihood of the state action doctrine
being applied to private higher education.

Several contacts, outlined ‘n Jackson, (supra) and discussed

above, exist in all of the states. These contacts are the laws
governing chartering or incorporation and these gove}ning tax exempt
status. The courts have ruled, however, that chartering and incor-
poration is a ministerial government action that by itself does not
promote or manage a corporation. <{Chartering by itself does not
yi-1d state action.

Tax exemption has been held to be the least form of governmental

invoivement in the context of the First Amendment to the United

Staces Constitution. In Jackson v. The Statler Foundation, however,

the court found that, since the tax-exempt status is a benefit yranted
oy the state, Lt must be considered in finding state action. Since
all states exempt private, nonprofit corporatiu.> from taxatior, the

first test of Jackson has alread, been met. [In the following chapters
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we have categorized the nature of the interrependent relationships
existing in each state between private institutiont and the state.

The four categories should be rea7 with the existence of the

exemption in mind.

t

cr
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Category |: Minimal lnvolvement

Ari:zona, Arkansas, Colorado, Hawai:, rMontana, New Mexico, Wyoming

A Table | indicates, these states provide no financial aid to students
attending private institutions or to private institutions themselves.
Ali the states grant tax-exempt status to private institutions. Four
have certification programs of a quantitative nature, and two require
private institutions to file annyal reports. Four cooraginate only
the public sector, while three consider issues involving private
higher education. 1In master-planning, three have no plans, one planc
for the public sector only, and three consider piivate higher education
in public sector plans. Colorado appears to be moving out of this
category, with planning recommendaticrs involving aid programs for
the private sector and consortium arrangements to eliminate waste and
duplicetion.

The Meaning of '""Private'

T'.~ private sector in these states could be est characterzed as having
N\,

\
minimal contacts with the state. Althougli the state is aware of the

existence of the programs offered in the private sector, it makes
little effort to utilize them. Their tax-exempt status and state
licen e do not minimize the private nature of these institutions
any more than state licensure of doctors results in their being
agents of the state. Licensing is a means to protect the public

from fraud, not to control th¢ nature of the institution's missions.

&

¢
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Little note is taken of the existing prograns in the private sector
when planning for the state system, and the ;rivate sector coperates
apart from the state system of higher education. While private
institutions a:e not involved in state programs, however, they may be
heavily involved in federal projects. Therefore, except for Colorado,
""private' higher education in these states means independence from stace

control, coordination, or planning with respect to programs, institu-

tional missions,and utilization of facilities.

Arizona

Summary, Arizona has 15 public and 6 private institutions of higher
education, (U.S. Department of Healtn, Education, and Welfare, 1975,
p. xxii), and approximately 3 percent of its students are educated

in private institutions (idem, 1975a, p. 70). The board of regents
is responsible for all public instituticns in the state (Ariz. Rev.
Stat. §15-721-748, 1971, Ari... Const., Art. 2). It has no master
plan. The governor hac created "he Arizona Commission for Postsecon-

dary Education, which is responsible for planriing in the public

ard private sectors.

Statutory Law

The state's corporation/éct recognizes private co!porations formed
/
/
for the purposes of 5éligion, charity, benevolence, socialibilit
/!

X
learning, or for profit, and the act governs generally the formation

of such corporatyé;s (Ariz. Rev. Stat.§10-102, 1975) and consists of
eight members aépointcd by the governor andltwo é% officio members, with

no representation for the private sector. The statute does not man-

date, and the board has not developed, a master plan. :
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Property used for school and educational programs is exempt
from property taxation (idem. §42-27, 1975), and educational corpora-
tions are exempted from income taxation (idem,3543-147, 1972).
in addition to the board of regents, the governor, pursuant to

the Higher Education Act of 1965, has created the Arizona Commission
for Postsecondary Education, which does include rep;esentatives of
private institutions. This comnission serves as the <tate »jency
designated to receive and coordinate the aistribution of federal
facilities funds, but its purpose can be conceived of as exceeding
that limited purpose. One of its purposes is

to conduct studies and planning required to

develop comprehensive inventories of, and studies

with respect to, all public and private post-

seconcdary educational resources.in the State,

including planning necessary for such resources

to be better coordinated, improved, expanded,

or altered so that all persons within the State

who desire, and who can bepefit from postsecon-~

dary education may have the opportunity tc do so

[Executive Order 74-5, dated Apri) 23, 1974].
The commission in~ludes representatives of private institutions; but

so far the commission has produced no reported plan.
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Master Plan
Althouagh the board 6f regents has not developed a master plan, it did
produce a long-range plan, among whose recommendations was one for |
annual surveys of space utilization of rV')sgsecondary educational
faciiities within the state, including public and private two-~and

four-year colleges and unversities (Board of Regents, 1974, p.4).

-

Arkansas
Summary. There are 11 private and 8 public institutions of higher .

education in Arkan. s (U.S. Department of Healtt., Education, and

Welfare, 1975, p. xxii). The private institutions educate 16 percent

of the state's student population in higher education (idem, 1975a, p.70). .
The state board of‘higher education regulates only public higher

education in the ctate, and its master plan relates solely te public

institutions.

- Statutory Law

Under the state's corporation laws, corporations may be oirganized
for educationai purposes (Ark. Stat. 1947, §65-1901, 1963). The
Arkansas Bocard of Highe~ Education cartifies all correspondence
COurses‘offered in the state, and educational institutions are
prohibited by law from advertising (iaem, 80-143, 1963) .

The state board of higher education was established in 1971 : .
"promote coordination in the development and operation of the higher
educational program’of this state (Ark. Act 287, 1971; Ark. Stat.

1947, §80-3349, 1971).

e ¢
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Scnhool buildings, ]ibr?ries, and their grounds are exempt from
taxation if used exclusively for school purposes (Ark. Const. Art.
16 §5).

Master Plan
The master plan developed by the state board of higher education,
while referring statistically to private institutions of higher
2ducation, deals only with the planning and coordination of public
institutions (Department of Higher Education, n.d., pp. 5153).

Colorado

Summary. Colorado has 21 public and 12 private institutions of

higher education (U.S. Department of Health, Education, and Welfare,

1975, p. xxii). The private sector educates approximately 11 percent
of the state's students in higher education (idem, 1975a, p.70).

The Colorado Commission on Higher Education is charged with the
coordination of all pubt”"c and private postsecondary education in " the
state. In 1975, the comnission was in the process of deve]og’ng a
master plan, and it had published working papers on the relationship

of the private sector to the state.

Statutory Laws
Educational corporations may incorporate under the Colorado not-for-
profit corporation laws; may be formed by any two or more persons;
shall hcve powers‘similar to other corporatiors organized not for
profit; and, if maintaining an institution of the grads of a university,
may confer degrees usually conferred by nniversities (Colo. Rev. Stat.

§31-20-1 et.seq., 1963). No educatiormal institution may offer a degree

‘b
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accrediting agency (idem, §124-21-1, 1965).

The Colorado Commission on Higher Ecducation was established in

1965 to .
develop and recommend plans for higher
education, and maintain a comprehensive plan
for public higher education with due considera-
tion of the needs of the State, the role of the
individual public and private institutions in
the state and the ability of the state to
support public higher education. Such plons
shall include. . . the establishment of such
relationships with Private institutions of
higher education as may strengthen the total
higher education resource of the state [idem,
§124-22-1, 1965].

Corporations and associations organijzed exciusively;for educa-
tional purpo;es may be exempted from ;ncome taxation (idem, 138-1-8,
1963), and ail real and personal property used solely for schools,
other than schools conducted for private or corporate profit, shall
be exempt from taxation (idem, §138-2-1, 1963) .

The Colorado Cunstitution p-ovides that ''no appropriations

shall be made fur educational purposes rot under the absolute control

of the state" (Colo. Const. Art, 5, 834, 1953: Art. 9, §7, 1970).
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Consequently, there are currently no financial assistance programs

to private institutions of hicher education or to their students.
An amendment to the constitution in 1972 authorized a state loan
program to Colorado students in any institution of higher education,
but no implementing legislation has been adupted (idem, Art. 11, 2a, 1972).
Master Plan
The Ccmssion on Higher cducation began developing a statewide master
plan in January 1975. No master plan has yet been adopted, but task
forces established by the commission have issued preliminary reports.
The first report of the Task Force on the Private Sector, issued in
November 1974, deals extensively with recommended relations with the
private sector. The report addresses itself, however, to only five
private, four-year institutions of higher education.
The task force began its deliberations with several determinations,

among which was:

1. Together with the state's twenty-one public

colleges and universities, the five accredited

private Aon-profit institutions of higher

education in Colorado comprise a dual system

of higher education in the state whose combined

resources are not presently utilized to the

maximum educational benefit of the people

of Colorado [Task Force, 1974, p. vil.

bae
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The task force stated that "nowhere in its legisiative or uther
recomuendations . . . does the Task Force propose any assumption by
the state of either responsibility for, or control of, any institution
in the private sector . . . . The Task Force was designed particularly
to study possible ways and means to utilize the existing private colleges
and universities within the state to the ultimate advantage of the
whole, to enhance the entire higher educational we]l-bejng_of the state'
and, more important, to make more available to the people of the state
its total and diversified resources, both public and private, at a
resonable and affordable cost to the state and to the %ndividua]
consumers" (Task Force, 1974, pp. ix, 23).

The recommendations are divided into three categories: legis-
lative, policy procedural proposals, and other action proposals.
Among the legislative proposals are recommendations for statutory
authority for the Colorado Commission on Higher Education to contract
with private colleges for educational services; statutory authority
for need-based and no-need student grants to Colorado residents
attending Colorado private colleges; statutory authority for the
commission to match federal funds for student loans made at Colorado's
private colleges; and statutory authorization for state financed
work-study programs at private institutions (ibid., Recommendations,
pp. 1-3). In the policy/procedural proposals, the task force
recommended extension of cost savings in purchasing to private

institutions; a review of programs offered in the private sector

(4
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before the development of new state programs; and utilization of
private-sector facilities by the public sector where approériate
(ibid., Recommendalions, pp. 4 and 5). The other proposals include
recommendations to d%velop referral programs, whereby students who
cannot be accomrodated in public institutions are advised of opportunities
in private instituti;ns, and to continue to-explore and develop all
appropriate means of joint planning and cooperation between the public
and private sectors (ibid., Recommendations, pp. 5 and 6).

Hawai i
Summary. Hawaii has four private and nine public institutions (U.S.
Department of Health, Education,:and welfare, 1975, p. xxii). Students
'n private higher education equal ; percent of the total enrollment
in Hawaii's postsecondary educatipn system (idem. 1975a, p. 70). The
Board of Regents for the Univers;ty of 'lawaii controls those institu-
tions in the public sector (Hawaiikgv. Stat. §26-11, 1964; §306-1,
1971; §§306-2, 1971). Under the boérd of regents, the State Post-
secondary Educational Commission, composed of members from buth the
public and private sector, coordinates the receipt of fgderal money
(idem., §305-H, 1974). The state's master plans deal with the

public sector.

Statutory Law ,

The laws of Hawaii govern the formation of non-profit corporations
i cluding educational corpcrations (idem., §416-2 et seq., 1955).
All colleges in Hawa'i are exempt from property tax (idem., §246-

328, 1967). However, private colleges are not given eminent domain

=4
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powers (idem, §101-2, 1951). The stute his the following regulations
governing the awarding of degrees: J(ducational institutions may issue
degrees if they are accredited by an educational agency, an accrediting
agency, if they receive piogram approval from three accredited
institutions (idem, §246D-2 to 15, 1974).

Mcntana
Summary. This state has nine public and three private institutions
(U.S. Department of Health, Education, and Welfare, 1975, p. xxii).
Montana's private institutions enrolled 5 percent of the student
enrol lment (idem, 1975a, p. 70). The Board of Regents of Higher
£ducation supervise ard coordinate public higher education within
the state (Mont. Ann Stat. §75-8501 to §75-8511, 1371). The state's
master plan deals primarily with public institutions but does
consider some aspects of private higher education.

Statutory Law

The not-for-profit corrora’ion act covers educational institutions
within the state (idem, §15-2301 et seq., 1967). Property used for
educational purposes is exenpt from taxation (idem, §84-202, 1367).
An institution must have reyent approval beforz awarding a d;gree or
literary honors unless the institution has been accredited g; a
regional accrediting association (idem, §75-8502, 1971. House

Bill 578, (1973) Session), directed the Conmission on Postsecondary

Education, a 1202 commission, to deveiop a master plan for higher

educeation in Montana.
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Master Plan

The plan, entitled Final Report was published in 1974 and lists
several long-range goals that have an impact on the private sector.
One is the development of a comprehensive system of postsecondary
education that will meet the needs of the citizens of the state
(Montana Commission on Postsecondary Education, 1974, p. 13). Another
is Y"coordination and planning to assure diversity, comprehensiveness,
and cooperation betwszen units and systems of postsccondarv education
and protectio- of the public interest (ibid., p. 14).

The plan recommends that private colleges be encouraged to
participate 'n planning and programs to facilitate transfer between
institutions, to monitor manpower needs, and to inventory financial
assistance programs (ibid., pp. 20, 21). Private institutions
should also be invited to participate in the orderly growth and
development of adult and continuing education within the stiate
(ibid , p. 23). The planning process needs to be effective and
therefore comprehensive; this cannot be achieved unless information
regarding the private sector is included (ibid., p. 35). Finally,
student financial assistance programs should be made available to
students attending the private institutions within the state
(ibid., p. 45). According to the report, this recommendation will

probably require a constitutional amendment.

51




New Mexico

Summary. This state has eight public and three private postsccon-
dary education institutions (U.S. Department of Health, Education,
and Welfare, 1975, p. xxii). The private sector enrolls 9 percent .
of the total enrollment in New Mexico institutions (idem, 1975a, p.70).
The Postsecondary Educational Commission, a 1202 commission, is
responsible for planning for both the public and private sectors of
nostseccndary education .M. Stat., §51-14-36, 1957). Thic state

has no master plan.

Statutory Law

(i

The nonprofit corporate statutes govern the establishment of neaprofit
educational corporations, among others {idem, §51-14-20 et seq., 1957). o
Educationa! corporations incorporated under this law are giver the
authority to confer degrees or literary honors usually conferred
; by this type of institution (idem, §51-14-36, 1957). The state
board of ~ducation ic directed to establish ''standards for the
’ operation'' of pubiic and private educational institutions and to
cert.fy institut.ons meeting those standards (iden, §77-2-2, 1967).
, The state's public and private educational institutions are required
to submit annual reports to the state hoard of education (idem, 877-
2-0, 1953). -
The Postsecondary Education Commission was established to perform
. a planning function for the state's postsecondary educ3itional in%gi-
tutions (idem, §573-44-1 to 9, 1973). The planning and recommen-

cation function includes the areas of facilitie%, program review, anc “

PArunext provideaby eric | - ¢
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roordination of activities (idem, §73-44-5, '973). Specifically, the

commission planning acitivities are te include an "analysis of the
most effective means of utilizing all existing institutions and
programs to meet the present and projected needs for the various types
of postsecondary education' {idem, §73-44-5(d), 1973).

New Mexico nonprofit educational institutions are exempt from
taxation (N.M. Cons.. Art. Vi, §3, 1914). The state provides no
financial aid to students attending private institutions or directly
to the private institutions

Wyoming

Summary. Wycming nas eight public institutions of higher education

within its borders. There are no private institutions {(U.S. Depart-

ment of Health, Education,and Welfare, 1975, pxxii). The state does
not have a master plan for higher education.

Statutory Law

The laws governing the formation of educational corporations are
similar to other states {Wy. Stat. Ann., §17-123 to 17-137, 1949).
The act allows for the establishment by the institutions of
reasonable rules governing the students in attendance (idem, §17-122,

.

1945) . Educational corporations are exempt i -om property and inheri-

tance tax {idem, §17-35, 1947), or sales or use tax (idem, §39-292,

1945), and property tax on property for educational purposes (idem,

§39~-10, !'955),  Wyoming sponsors a Higher Education Loan Plan and

Fund for students who are citizens of the state {idem, §21-108.1

to 108.19, 1973).
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Categery 2: Financial Aid to Public and Private Sectors

Idaho, Mississippi, Missouri. Nevada, North Dakota, Rnode Island,

South Dakota, Utah, Vermont, Washington, West Virginia, Wisconsin

The oistinctive characteristics of these stats§),és indicatéd by
Tabie 2, is that they have financias aid programs for students
attending public and private institutions. Such programs include
loans te students in eight states, grants to students in five staEes,
and scholarships in five states. Financial aid is provided to
private institutions through loans aod bonds for facilitiez in one
state and eminent domain powers in znother state. Under regulation of
educational corporations, six of the states certify degree programs
that are cuantitative in nature. One state lists interinstitutional
transfer of credit - a reason for the certification process. Twy
states require annual reports ftrorm private institutions ~ither on new
programs or because they receive financial aid.

Coordination of the state's higher education system ranges

P

from no coordination in one state, coordination of the public sector
only in five states, coorgination of issues in the private sector
in coordina ing the public system in four states, and voluntary
participatior f public and private institu*’r=< in two states.
%ix states are not inveolved at 7' ‘n master planning, two States
plan only for the public sectus, while frur states consider issues in

the private sector in developing ; "ans for the public secto
{ prng i P
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Two states, Missouri and Washington, may pe moving into a higher
degree of contact with the state., Both states' master plans propose
‘that: the private sector functions in the public interest; the state
relies on the private sector to enroll a pe. entage ¢ the state's
citizens in higher education; the state should form consortiums
and cooperative agreements between public and private higher education -
(see also West Virginia); and tne state should ensure the survival of
the private sector (see also Rhode Island). Washington also advocates
contracts with private institutions. Missouri's statutory law indicates
that the role of private higher education is within the public interest,
and its master plan recommends mandatory partic:pation by ‘e private

cector in the state's planning process.

The ! eaning of '""Private"

W

In these states the public’and private sectors have a number of cortacts,

Aid to students in both sectors is provided., However, these states

do not provide aid to institutions for programs to defray operating

expenses., The fact that one of the states considers the, private insti-

tutiors as operating in the public interest is significant, but the .

contacts in this categorvy do not cha. je the essential private character .

of these institutions. e
Aid to students cttending private institutions is sometimes mandated to n

orevent discrimination against those who select private hiyher edu-

cation. Such aid would nct affect standards for admissions or in-

stitutional goals uniess the aid weie given according to the type .

ERIC

Aruitoxt provided by Eic:




2er 322 7

¥astrr Plan oc

L
-3i¢rn pyocy - 33w
£.+233.0) = 33

Flanninzg Deoctw uwat

D)

find 3vtany | |

£

PSS PR E ON o/.~ K~

L L .
[ ~ !
A21I232-Cn rn...i M
AT - 1IN .n-;.mw _

R R R T I

«
.
1
L]

/.z3unjoy

._!... PR

iy
| x
——1

Covedination B A
Blate Avency

45

N S L B

1 ! x!ll_
Lo, tes i m
.y
WGt orieatLg t idl ~
=23 - 3TIRnz | e J R

»
.
v

v
-
"

¥
(2]

x|

Z
i .
i
Sal
~
;]
-
A
fae
L
X

=l

|
!

PR

Tubc tton Ar, unang

103 sireizwe) ' irigl _

Puld te

[

e e p S

Se21r103

|
|
i
i

- e e § i §

-

— 0 ﬂs'_l Mulul,‘ull - » !i
weoloraeg _SFYEL
P serc Haan
R S S B ERAL R ~ 7_

=

7
[

Caivot

Quallitat {ve

3O FIy1emd - arxiraiendy

eyl

73

fChie s ¢
|
pe——7

!

V-

3nda .

‘.

RN
£ - 2viiEitI.end) ~
s ' 1S

a5 pIYY

P
330,73, «111()«_ -~
] L

[RUR RN
neae of
il
R R
Ly

!

!
!

s

|

RNV . JSUUR o SO S S S

atlon

x
i

CLLoY

-

33 (nu4~u:.“u.ou. _ > _ =

!

1

15¢hime

O

120 AV $30731.03, _

'

IR
e vane

V
i

] i _

- .33 9 suevyd . H _

13
£3L7.0 w...v::u:“ _ “ _
— be -

Ald

e ————— s ——— e i

Polveta Inatlcutlon,
Mute

sha Wy the

Pabtee and

f

Stuident AL

the

IR A IS S WA I LS ST B EAR

vambe Nyt

LOL NIt Iten) - MYy oC,

o s.udints AL
.

*a
enef

T
<

e

| ooadte oL

Bad

Asw 20, ta e

€1.3.) Pu.mc?m_ _ H

v

$1.r.) corlelily W

|
TL.LTID uUwunm“ ﬂ —

@

)

|

{

1

u..n.,:n“ “ u
B - S SV A
2.5 _.x_du:\/:n“ _ - “ _
J1ga; 1y _ rf .‘
i
ERE AR WAL ] u:.;: _ A
v . ~ , = bt

.
Ol

~

reo

A 4 | e e

?

- board

X

SR

Aruitoxt provided by Eic:

E\.




PAFulToxt Provided by ERIC

36

of program the student enrolls in. For example, if aid were given only
to students enrolled in natural science programs, private institutions
might be forced to emphasize these programs at the expense of others
to attract students who would not otherwise attend their institution
hecause of their high tuition. MSst financial ezid programs do not
discriminate by academic discioline but the current glutted job marke.
in certain occupations could result in such programs being instituted.
The possible effect on institutional programsand missions could have
significant ramifications on the concept of ''privateness."

Except in one case, the states in this category do not involve
the private sector in coordination of higher education. These states,
however, have .ome interest in the private sector in their master
plans and the right of their citizens to choose an institution in the
private sector. A parallel system of instruction in the private
sector is not viewed in these states as a dependent unit of the states'
system of higher education, but operates as a separate entity. Both
Missouri and Washington, however, view the private sector as a coniri-
butor to their h gher education system. More and more these two States
are att.mpting to preserve the status quo in the private sectcr because
pof the cost of establishiiic comparable programs in the pub.ic sector,
Both states also view the private sector as an important aspect of a
diversified system within the state. As a result they are considering

private-sector pr~blems in plan: for the state system of higher

education.

AV
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Mere consideration of existing programs in the private sector when
planning for the state system does not affect the private nature of
those institutions; however, programs resulting from such considerations

could.

Idaho
Surmary. This state has six public and three private postsecondary
education institutions (U.S. Department of Heazlith, Education, and
Welfare, 1975, p. xxii). Of all students enrolled in higner education,
19 percent are enrolled in the private sector (idem. 1975a, p. 70).
The state board of education coordinates only the public institutions
with:n the state (ldaho Code, %33-101, 1963). Idaho has not deveioped
a master plan for higher education.

Statutory Law

The laws affectinrg nriv-te higher education are s nt. The ldaro
Code does designate .  edures for establishing educ~ onal corporc-
tions. The code stipula.es that five citizens may foim a corporation
to establish and maintain a co ““dem, §33-3903, 1949). The direc-
* s of the corporation have the power to own propertiy, ménage the
institution; hire, fix salaries, and fire persunnct; cstakblish academic
requirerents; and award degrees or literary hono's (idem, §33-3308,
1899). Private institutions and their property are exempt from sales

and  property taxes (Property tax, ldaho Code, €63-105L, 1961 real

estate; sales tax, ldaho Code, §63-3622(a), 1961). Sons or daughters of

POW o° MIAs may receive a scholarship if they atterd a public or .

L e
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private postsecondary institution in ldaho (idem, 33-4301, 1972).
These schola-ihips are the only form of financial assistance given

to ldaho's private institutions or their students.

Mississippi
Summary. Mississippi has 24 public and 18 private postsecondary
institutions within its borders (U.S. Department of Health, Education,
and Welfare, 1975, p.xxit). As calculated from enrollment figures'
the private sector enrolis 11 peréent of the state's students in
higher education (idem, 1375a, p. 70). The Board of Trustees of
institutions of Higher Learning coordinates public higher education
within the state (Miss. Rev. Stat., §37-101-1, 1942). Although the
state is deveioping & master pian it was unavailable at the time of
this writing.

Statutory Law

The law governing nct-fo-~profit corporations applies to education
corporations (idem, s;9-il-1, 1942}, This law requires that the
charter be on file wiik ine secretary of state and that the attorney
general ard the covernor shall approve al! charters. The income of
educationai institutions is exempt from taration (idem, §27-7-15, 1934)

along with all property real or persona! used for educaticnal purposes
tidem, §27 31-i, 1884).

The State Board of Educatlon'ha; accredit non-publi< schools or non-
sublic schools may form their cwn accreditinyg agency {idem., 537-17-7 tq

§37-17-9, 1942). The Commission on College Accreditation was formed

to compile lists of ap roved colleges and universities (idem, §37-101-

92




241, 1942). tnstitutions not having the authority to grant degrees
must receive that authority from the commission. Financial aid from
the state in the form of loans are available to medical students

attending any accredited colleye (idem,§ 37-109-1, 1942).

Missouri
Summary. There are 22 public and 51 private institutions in Missouri
(U.S. Department of Health, Education,and Welfare, 1975, p. xxii). Of
the total enrollment in postsecondary education, 27 percent is in the
private sector (idem, 1975a, p. 70). The Coordinating Board f;r
Higher Eduzation coordinates the system of higher education public and
private within Missouri (Vernon Ann. Mo. Stat. §5173.010 to 173.090,
1974) . The state's master [lan for the seventies dealt with both
public and private higher education.

Statutory Law

The state's not-for-profit éorporate law regulates the formation of
educational corporations (idem, §352.010 to8§352.240. 1939). Educational
corporations formed under the act have implied powers to grant degrees.
lNonprofit educational corporations are exempt from taxation (Mo. Const.
Act 10 86, 1945). More specifically, they are exempt from income tex
(Vernon's Ann. Mo. Stat., &143,120, 1951), inheritance tax (idem,
§145.100, 1951), tax on motor vehicles (idem, §144.450, 1951), and

property tax (idem, §137,100, 1945).

The Ccordinating Board fcor Higher Education was established to

coordinate and plan for the state's system of higher education (idem,
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§173.010 to 5173.190, 1974). As part of its coordinating effort the

law requests governing boardsof all institutions to submit to the board
proposed policy changes which would cre. .e new institutions, learning
centers or new degree programs for the board's recommer*~tion (idem,
§173.030(1), 1974). The board can also recomr=nd to ‘governing boards
of institutions, ''the development, consolidation, or elimination of
programs, degree offerings, physical facilities or policy changes where
that action is deemed by the board as in the best interest of the
institutions themselves and/or the general requirements of tre state'
(idem,§173.020(4), 1974). The private sector has one representative ¢n
the board (idem,§li3-095 to §173.190, 1974). The state also gives
direct grants to students in public and private institutions earolled
in nonrcligious educational programs (idem, §8173,200 to 173.230,
1974) . Awards are based on financial need and ability.

Master Plans

The Second Plan tor the Coordination of Higher Education in Missouri

for the Seventies was published by the Missouri Commission on Higher

Education, 1972. The plan makes severai recommendations pertaining

to private institutions. First, the plan recommends '"the development

of a comprehensive coordinated system of higher education both public

and private within the state'" (p.1); the second, ''the use of consortia

between institutions in a geographit location to achieve a broadeni ig g
of educational opportunities while ivniding waste and duplication"

(ibid., p.1); third, utilization studies éf recommended facilities

in both the public and private sectors to achiev' the maximum utilization
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of facilities without sacrificing quality (ibid., p. 5); rourth, con-
tractual arra gements between public and private institutions to
strengthen programs, to achieve efficient facilities utilization, and
to avoid duplication (ibid., p. 7): and fifth, that all institutions,
public and private, standarZize definitions and accounting procedures
and make costs for all levels of programs »nd expenditure ciassifica-
tions available to the commission by June 1973 (ibid., p. 7). Finally,
the commission reiterated its rights under the enabling act to monitor
new programs and recommend the e' mination of unnecessary programs

(ibid., p. 7).
Nevada

Summary. Nevada has five public and one private institution (U,S, De-

partment of Health, Education, and Welfare, 1975, p. »xii). The state's

private institutions enroll 5 percent of the state's enrollment {idem,
1975a, p. 70). The state board of regents for the University of Nevada
sys 'm coordinates the public institutions within the state (Nev. Rev,
Stat., §396-020, 1959). The state'‘s master plan, University of Nevada
System Comprehensive Plan, published in 1975, ceals princrily with

the public sector, Comments regarding privace propr[erary institutions

within the state are not within the purview of this study.

Statutory Law

Nevada'a not-for-profit corporate law covars educational corporations
(idem, §881.290 to 81.340 et seq., 1957). The attorney general of the
state has the power to examine the affairs of private institutions

(idem, §81.340 1951). Nonprofit educational corporations are exempt

Aruitoxt provided by Eic:




St Art 8 520 18B4), Art. 10 "1, 1884; se.- also Nev. Rev.
t., "361.105, 1953). All private institutions in the state must
aprly fur a license and meet standards prescribed by the state board

vducation { Nev. Rev. Stat., §¢394.010 to 394.090 et seq., 1956).
The qualificgtiors for a license are set in the following areas:
course offerings; facilitiec; financial status; qualifications of
persoanel; and operatirg policies (idem, §394.050, 1956). The state
board has the right to inspect the institution (idem, §394-070, 1956)
ad to revoke a license if there is a violation of the license law,
false information on the application, refusal to allow a board
inspectior, and fraud or deceit (idem, £394.080, 1956).

State financial aid to students is in the form of loans to those

attending institutions of higher education within the state (idem, §§

385.100 to 385.108 et seq., 1969).

North Dakota
Sumary. North Dakota has nine public and four private postsecondary
education institutions within its borders (U.S. Department of Health,
fducation, and Welfare, 1975, p. xxii). The private institutions enroll
b percent of the state's enrollment in postsecondary education (idem,
1975a, p.70). The state board of higher education controls and super-
vises public higher education within the state (N.[. Century Code Ann.,
“15-10-01, 1961). The state does not have a master plan for higher
egucation,

Statutory Law

The law governing the establishment of not-for-profit corporations

governs those established for educational purposes (idem,§10-24-01, et

&

Ju
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veq., 1959). Along with the board of higher education the state has

established a commissioner of higher education to administer the state's
public sector {idem, §15-10-10, 1961). The Higher Education Facilities
Cormission is charged with planning for the public sector (idem, §§15-
10-29, 1965; 15-29-30, 1967).

A1l nonprofit corporations organized exclusively for education are
exempt from income tax (idem, §S8-38:O9, 1923). The sfﬂte has & guaran-
‘teed loan program for students enrolled in accredited institutions (idem,
§15-62,1-01 et seq., 1969).

The state also has a scholarship program for citizens of Native
American descent and scholarship loans for citizens of the state at

public or private North Dakota institutions (idem, §15-63-01 et seq.,

1963, §15-62-01 et seq., 1963).

Rhode Island
Summary. This state has 3 public and 10 private institut{ons within
its borders (U.S. Department of Health, Educ;tion, and Welfare, 1975,
p. xxii). The private sector enrolls 45 percent of the tqtal enrol Iment
in Rhode Island postsecondary institutions (idem, 1975%a, p. 70). The
board of regents has governance responsibilities for public higher
education and supervisory responsibilities for all postsecondary
institutions (R.1. Gen. Laws, §16-49-1, 1973). The board of regents
has the responsibility to plan for public postsecondary education.:
Although Rhode‘lsland does not have a master plan, it does have

planring documents dealing with specific areas that have implications

for private higher education.
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. Statutory Law

Rhodge Island's not-for«p}ofit CCipoiate law governs the formation of
nonprofit educational corporations,among others (idem, $7-6-2, 1966).
The law governing educational corporatiors requires private colleges
and univegsities {? file articles of incorporation with the'secre*ary
of state, who will not grant ¢ -ertificate of incorporation until the
board of education has régiewed the articles (idem, §5§16-40-1 to 16-
h0=16 et seq., 1951; see §16-40-16). The institution will have authority
to g ant degr;;s only if the charter or articles of incorporation
specifically grant such authority (idem,§§16-40-2, 1938). Apéroval

of the board of education to grant degrees can be revoked if a hearing
shows that the Snstitution is providing inadequate facilities, equip-
ment, or profe;sional\staff (idem,§l6:b0—5, 1951). The board of
regents is given the power to enforce the above statutes in place of
the board of education (idem;§l6-b9—b(8), 1973).

The state board of regents s empowered to supervise private
higher education in such matters as certification of degree programs
(idem,316-49-4  1973). The regents are also responsible for developing
an jnformation gathering system and planning for all postsecondary
education within the state (idem, §16-49-4(1) and (2), 1973). The
board of regents is similar to the redents of New York: They have the
responsibility of cgordinating all education wjthin the state, including
the estabiishment of the Department of Education (idem,516-49-4(3),

1977V, The law also requires public and private institutions "supported

[~
wholly or in prrt by the state' to submit an annual report to the




beard of regents (iden,®16-1-6, 1939; sce $16-49-4(7), 1973).

Rhode lsland provides certain benefits to private institutions.
{ities are free to use their eminent domain powers on land they blan
to sell to a private educational institution (idem, 545-38-1, 1965).

»

Land (not to exceed one acre), the buildings, andﬁéhuipm%nt owned by‘
educational corpo-ations are exerpt fror taxation ?idem, §44-3-3, 1967).
The state provides a scholarsnip program for students enrolled
in public or private institutions (idem, §516-37-22 to 16-37-31, 1951).
The state alsé has scholarships for students in nursing and for those
in science and mathematics enrolled }n accredited institutions (idem,

516-37-12, 19561 §16-37-13, 1956; §16-37-14, 1958).

Master Plan

In Working Note #2, entitied Toward Equal Educational Opportunity in

pu—

Postsecondary Education, the board of regents reaffirms the need for
~ - -

financial aid to students -to give them freedom of choice in order to
maintain tbe dive-sity of postsecondary cducation (Rhode Island Pogt-
secondary Education Commission, 1974a, p.21).

South Dakoia .
Surmary. South Dakota has 10 private institutions and 6 public insti-
tutions within its borders (U. S. Department of Heilth, Educa;ionj and
welfare, 1974, p. xxii). The private institutiéns enroll 23 percent
of the state's enrollment ip higher education (idem, 1975a, p.70).
The South Dakota regents of education cont%ol the public system of
higher education within the state (S.D. Comp. Law 8§13-49-' to 13-49-21,

1955) . The ctate's master plan for higher education deals with

public higher educatizcn.

J.
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Statutory Law

South Dakota's nonprofit corporation law governs the establishment °
of educational'corporations (S.D. Com. Law §47-22-4, 1966; see gen.
§547-22-1 to 47-22-78, 1965). Educational in:citutions are exempt
from property tax (idem, §10-4-9, 1933}, sales tax {idem, §10-45-13,
1961), and use tax (idem, §10-46-15, 1951).“fhe commissioner of higher
education is directed to develop 2 master plan for academic programs
and facilities for public hiyner education (idem §13-49-21, 1968).
The state also provides a student incentive grant program for first-
year students who are state resident s attending a South Dakota public

or private institution (idem, §§13-55A-1 to 13-55A-13, 1974).

Utah
Summary. Utah has nine public and four private institutions of higher
education (U.S. Department of Health, Education,gnd Welfare, 1975,
p. xxii). The private sector enrolls 38 percent of the total énrollf
ment in Utah postsecondarf institutions (idem, 1975a, p.7C). The state
board of higher education coordinates public higher educction within
the stati (Utah Code Ann., §53-48-1, 1669). Ltah's master p'an and
subsequent annual reports geal with both public anrd srfvate higher

education.

Statutory lLaw

Utah®s not-for-profit corporate law governs the establishment of
organizations of varying purposes including education (idem, §16-6-18
et seq., 1963). Nonpf8fit educationsal corporations are exempt

.

from taxation (Utah Const. Art 13, §2, 1898, see also Utah Code Ann.,

a

Fuy
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p. 16). One of the goals of the plan was fer the céordinating
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§59-2-1, 1898). |

The state booard of higher education, the coo?dinating body for

public institutioons, is directed by legislative act to establish a

, TN
master plan for tthe economical development of quality higher education
within the state (Utah Code Ann., §53-48-2, 1975). The act™also

stipulates that ''-as further means of attaining a well integrated and
. L]

.adequate system c=° post-high school education in Utah, the State Board

” . . !

of Higher Educat:ion shail seek the codperation of all prilate, denomi-

.
national and othe2r pos{-high school education in Utah, the State N

o

Board of higher E=ducation shall see the, coooperation of all private, @

denominational arnd other post-high school education institutions 7

situated in this state and which are not supported by public funds'

(idem, §53-48-22, 1962). The board also administrates a loan pTograﬁ

’

for state studen=s at accredited institutions, public and private

(idem, §53-47-1,- 18707 see also §§53—Ll8}‘~l%\to 53-48-25, 1569) .
. Master Plan \. -

By

.The master plan was published by the Coordinating Council of Higher

Education (1968),and is‘entitled Utah's Master Pl for Higher Education.

The plan indicates that theestate educational system must provide
. - I8

adequate programs while avoiding the duplication of services adequately

provided by private or other state or locgl educational agencies (ibid.,

-

counc!l to improve the state's relationship with private institutions

to maximize thelr contribution and eliminate duplication.

L)
L3

t-
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The Second Annual Report, 1970-71 was published by the Utah state

board of higher education (N971). It noted that the board had taken

action to rediregt curricular programs.to avoid duplication at the
public institutions and '‘consolidated them with the states to private
universities and colleges" (ibid., p.2).

- -

P

. Vermont .

Su.nary. ‘fhe state has 6 public an !4 private iQstitutions of post-

<

secondary education within -its bd}d s ( U.S. Department of Health,

Education, and Welfare, 1975, p. xxii). The priwvate institutions

‘ )

enroll 41 percent ‘of the students attending higher education jnsti-

tutions in Vermont (idem, 1975a, p.70). The 'state has no coordinating

agency for its postsecondary system of higher educatioﬁ, nor does it

have a master plan -for higher education. : \\
‘O Statutory lLaw
I v,

Edukafional cérporations are covered generally by Vermont's nonprofit’
corporate act (Vt. Stat. Ann. Tttle 11, 82301 et seq., 1973). The law

specifiéa]ly covering educational corporations regulates the granting ,
of degrees (idem, Title 16, §174(a) et seq., (1969). Educationa!l

-

corporations established after 1967 must be certified bt the board

s

of education before they may grant deg}ées.ﬁfThe certificate must be

.

‘renewed in two years for a certification period of three yeirs.

’ y .
Additional renewal is for an indefinite period (idem, Title 16,

A

§174(c), 1969). Property owned or leased by educational corporations,
excluding COmmercia]ly leased propérty, is exempt from'taxation
(idem, Title 32, §3802, !787). Corporations organized for educational

purposes are’also exempt from income tax (idem, Title 32, §5811, 1966).

A

7 - v

Lus

.
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Verim.nt provides a program of grants awarded according to need .

of students attending accredited institutions public or private (idem,

_Title 16, §2821, et seq., 1965). The state also allows aryprivate non=

profit postsecondary institution or state institutiom to finance

.

constructigon or the purchase of property through the issuance of bonds

(igem, Title 16, 83851 et se3., 1967).
Washington

-

Summary. Washington has 3] public and 12 private institutions of higher
education_(U.S. Department of Health, Education, "and Welfare,11975,

.. A ’ . . .
p. Xxxii).- Privdte institutions matriculate Il percent of the students

A

enrolled in higher education in the state (idem, 1975a. p.70). The

v

Council on Higher Education coordinates the state's public sector of
higher education (Wash. Rev. Code Ann., §28880.010 et seq., 1970).

The state provided us with a draft of their master plan which was in
the final stages of deve]ophent. The council alsco has published a

staff report on private higher education within the state.

Statutory Law k
Washington's not-for-profit corporate lay covers the formation of
educational corporations (idem, §24.03.015 et seq., 1969). The state
board of education regulates and approves teacher certification pro-

gréms within the state. (idem, §28A.04.120, 1969). Schools and

AN

colleqeé are exempi from property tax (idem, §8h.36.0§0, 1961) .

’

However, the Waéhington constitution limits direct financial aid to

private institutions under sectarian comtr6l (Wash. Const. Art. 9, &4,

1889; see also Art. 1, §11, 1958). The state is also prohibited from

~

giving aid or a loan to any individual, association, company, or cor-

boration (idem, Art. 8. 55, 1889).

105 .
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The Washington Council on Higher Education has the responsibiPity.

. . s
of coordinating public higher eaucation within the state (Wash. Revi Code

I

Ann., §288.80.03C, 1970). The council has a membership composed of

representativess from both the public and private sectors {(idem, §288B.80.

040, 1969). . .

»

The state financia! aid program woy enacted to provide Financia]
v \ e .
aid in the form of loans and grants to needy students attending public
and private, institutions, with the exception of theological seminaries

(idem, $288.10.800 et seq., 1969). The state also enacted a tuition

- b
‘ . :
_suppliement program for students in the private sector and a State

\ X .
Higher Educakion Assistance Authority to provide loans to needy

students in both sectors. Both programs have been ruled unconstitutional
] . ) .

by the state supreme court (Couqcil on Higher Educatkpn, n.d., p.362)-

Y

Master Plan

.

Concurrent Resolution No. 5 of the 1969 Session of the Washington State
Legislature directed the Council on Higher Education to study private-
higher education in the state. As!a result the council puBlished a’

report entitled Washington Private Higher Education: Its Future and

the Public's Interest in,l97é. Theirepprg on the “Dubliq'sginterest”
lists the following objectives regarding private higher edud%tioh:
E

to expand the role of private higher edugation, thus felieving the

-

. * { “ . . N .
state of the need to provide certain yrogrﬁms; to maintain choices In

washington's higher education system; to preserve the existing private

~- !

institutions and their quality of services and programs; to allow

b -

private institutions to develop specialized services and.programs in

certain areas where public-sector duplication would be uneconopical;

3

Lerg
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and to remove the financial uncertainties of the current situation
facing private institutions (Council on Hiqher Education, 1972, p.1).

The study finds that private institutions nrovide a diversity of

programsand choice aof institutional types and that, therefore, their

preservation would be in the public interest (ibid., p. 31). Another

<
N -

finding indicates that internal reform world help reduce the financial

crisis facing private higher education, but that outside assistance will

-

be needed in the next few years (ibid., p. 5h).

As a result of these findings the study recommends that a const'i-

.

tutional amendment be passed t': give necessary financial assistance to

-~

the private sector. Pending such action, the study recommends a program
: ) N
of grants to students attending private ins}itutions and'a program

on contracting witn private institutions for the expansion of enroil-
ment in nursing and allied health programs (ibid., p.99). :
The council was in the final draft stages of a master plan to be
\

i

entitled Goals for Washington Postsecondary Education. The plan defines

""ecoordination'' in relation to private institutions as cooperation between

the private sector and the state along withsylhe maintenance of diversity
, 5 < b
(Council on Hi:-her Education, n.d., pp.33-34). Financial support was

o

seen as an important inducement for cooperation from the private
sector (ibid., p.34). The council affirmed the need for a constitutional

amendment allowing aid to private higher education and for subsequent

reenactment of legislation previously ruled unconstitutional (ibid.,

p.252). N ‘
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In its section '"Indepepdent College's and Universities' the

plan states:

/

T,

With this role in mind the council makes several recommendations
regarding thez private sector. First, the council believes that the

"'state has a requgsibflitz to insure\the'survival and vitality of

The intrinsic value of these institutions to
Washington resides both in their ability to respond
to the educational needs oi\ma;y who reside

there and the diversity they add.to the total

array of postsecondary educa;iﬁnn in this -
s%axe, because ¢ their locaticn, the private

institutions, which are often in localities not

-

diréc;ly derved by public senior institutiog?

or where the educational needs of the resid;nts
exceed the capacity of available public insti-
tutions, fuffi]l{a critical role not always 2
app]{cable to such in other states. This

role may not yet be fully appreciated‘and

exploited either by these institutions or

the state [ibid., p. 353]. 3\ -

»

-
<

N N
the private sector' (ibid., p.370)® Second, the draft recommends

that the council, the governor, and the legislature work together
to assltre state residents,financia]

in areas not served by the public sector (ibid., p.270). The third

1

recommendation deals with the development of regional advisory

/

oo ‘

access to private institutions
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coritreas, composed of representatives from the privats and public

sectors to develop cooperative educational delivery systems (ibid.,

p.371). Another recommendation concerns the cooperation of the private
sector with the state in developing master plans for the state's

-

syster and‘the inclusion of the piivate sector[s plans in the feport
(ibid., p.371). Fifth, the cddncil requests’tha} the private‘sector
sutmit proposals for new degree programs to the council for review
and comment (ibid., p.37|): Finally, the c<guncil would periodically
submit a -eport regarding the sta.us of private institutions=to‘the
governor and the ieéislature (ibid., p.437l).
West Virginia

§E£TE£1’ This state has !5 public api 10 private institutions of
péstsecondary education (U.S. D;partment of Health. Education, ard
Welfare, 1975, p. xxii). Its private institutions enrolled 11 percent
o% the total enrol!meqt in higher_education (ideé, 1975a, p. 703..
g . The West Virginia boafd of regents supervisgs and cocrdinates the

public institutions within the state (W.Va. Code, §\8-2I-I et seq.,
~ 1969).' The master plan deals with the totail system of pgblic and private

institutions within the state.

Statutory Law

The not-for-profit corporate law goverus ali nonprof’t corporations
including educational institutions (jdem: §§31-1-136 to 31-1-160 et
. seq., 1974). The board of régents sets the minimum standards and

rules governing the accreditation of postsecondary institutions

within'the state (idem.~€18-26-13A, 1971). The board is also airected

» to make studies and recormmendations regarding all aspects of higher cuucaticn

-

-~

b
pog
-




within the state (idem, 318-26-8, 1969).
west Virginia provides financial aid to students in several ways.

Cre is through a board-authorized loan program for citizens attending

gccre  ted institutions withir or o'tside the state (idem, §18-26-17,
1971,. The state also provide n.v3arship program for needy resi-
dents attendina approved public or private institutions within the
state (ide-, " 18-22B-1 to 18-22B-6, 1971;.see Scholarsnips for Teacher
Training, $:18-21-2 to 18-21-8, 1957). West Virginia nonprofit educa-
tioral institutions are also exempt from taxes (idem, §11-3-9, 1863).

Master Flan

west Virginia's Mac.er Flan , entitled A Pian for Progress, was published

by tne board of regents in 1272. As a premise the plan states: 'Higher
education in West Virginia must be planned and developed as a cooperative
venture of the public and private sectors, recognizing the strength

and potentialitiec of each'' (West Virginia Board of Regents, 1972, p.
13). The plan provides several recommendations invclving private

hicher education. One recommendation is for the expansion of financial
aid poirans to citizens of the state (ibil., p. '7). Another is the
universal acceptance of credits to z1low students to transfer easily
a~ong institutions within the state. Finally, the plan recommends

trat —utuel cooperative arrangements betwezn public and private
instituticons be developed to provide econuvmically educational programs
for state citizens (ibid., p.19). The plan alsc notes that cooperation
from the private sector in developing the plan is not man.atory but

i~ provided through voluntary relationship with the board of regents

b, L Lo,
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Wisconsin

Summary. Wisconsin has 29 public and 30 private postsecondary insti-
tutions (0.S. Department of Health, Education, and Welfare, 1975, p.
xxii). The students enrdlled in private institutions 'equal 15 percent of
the :otal errollment in higher education in Wisconsin (idem, 1975a,
p..70). The University of Wisconsin board of regents coordin;tes all
putlic postsecondary education within the state (Wis. Stat. Ann., §§
36.01 to 36.96 et seq., 1971). The state does not have a master plan

for nigher education. . ¢

Statutory Law

The law governing the establishment of non-stock corporations applies
generally to educational corporations (idem, §5181.01 to 181.76 et
seq., 1953). The specific law regulating educational corporations
allows the board of directors to prescribe the courses of instruction
and to confer degrees appropriate for institutions of a similar type
(idem, §5182.028, 182.029,‘!951).

In the area of benefits accrued, private nonprofit educational

corporations are exempt from prope,.y tax (idem, §70.11(4), 1967),
inheritance tax (idem, §72.15{2), 1975), income tax (idem, §71.01(3)
(A), 1975), and saleg tax (idem, §77.54, 1975). The state established
the Higher Educational Aid Board to coordinate its financial aid
programs (idem, §39.26 et seq., 1973). Wisconsin offers tuition grants
to needy students enrolied in public or private institutions (idem,
€39.30, 1973). They also have an honors scholarship program for high

school graduates matriculating at public or private institutions in

Ly
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the state (idem, 539.31, 1971). The student loan program is
available to students in both sectors Sidem, §39.32, 1971). The

Talent Incentive Grant Program is for disadvantaged students enrolled

in higher education within the state (idem, §39.39, 1971).
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Footnote -
2

] Amended by Section 6 of the Omnibus State Reorganization Act of

1974, (Vernon's Ann. Mo. Stat., §352,010, note 14, Otto v. St. louis

College of Physicians and Surgeons, 295, S.W. 537, 317 Mo. 49, 1927).

|
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I daho

idaho Code. Indianapolis, Ind.: Bobbs-Merrill Co., 1949, cumulative

supplements to date.

‘ Mississippi u

Miss‘ssippi Code of 1972 Annotated. Atlanta, Ga.: Harrison Publishing
s

Co., 1970. }

Missouri

Ll

Missouri Commission on Higher Education. The Second Plan for the

(\ Coordination of Higher Education in Missouri for the Seventies.

LY

~ Jefferson City, Mo.: 1972.

Vernon's Annotated Missouri Statutes. St. Paul, Minn.: West

Fub]ishing Co., 1970, cumulative supplements to date.
Nevada

Nevada Revised Statutes. Carson City, Nev.: Legislative Council of

the State of Nevada, [973, with advance_sheets to date.

Unive}sity of Nevada System. Comprehensive Pfan: 1975 Through 1979.

Reno, Nev.: 1974,
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Nofth Dahota

North Dakota Century Code--Annotated. Incianapolis, In.: Allen-Smith

~

Co., 1960, cumulative supplements to date.

Rhode Island >

,

Rhode Island General Laws Annotated.: fndianapolis, ind.: Bobbs-

P . Merritll Co., 195., cumulative shpp!ements to date.

-~ ‘

Rhode Island Postsecondary Education Commission. "Working Note #2.'
\ .
Providence, R.l.: March 1974a.

Rhode Island Postsécondary Education Commission. ''Policy Recommendation

e
#1." Providence, R.l.: March 197kb. .
~,
Rhode Island Postsecondary Education Commission. 'Working Note #3."
Providence, R.l.: April 197kc.
Rhode Island Postsecondary Education Commission. '$%Hancial Assistance
for Postsecondary Education: Working Note #6." Providence, R.1.:
October 1974d. A M
R : '
South Dakota
Gibb, R. D. A Master Plan for Public Higher Education in South Dakota. .

Pierre, S. D.: South Dakota Regents of Education, 1970.

South Dakota Compiled Laws Indianapolis, Ind.: Allen-Smith Co.,

1969, cumulative supplements to date.
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Utah

_Coordinating Council of Higher Education. Utah's Master Plan for

~

Higher Education. Salt Lake City, Utah: 1968.

-

k-t

' o .
Utah Code Anactated. #ndianapolis, Ind.: Aller-Smith Co., 1953,

cumuiative sYpplements to date.

Utah State Board of Regents. First Annual Repoft. Salt Lake City:

L

Ytah: 1970

Uty State Board of Regents. Second Annual Report. Salt Lake City,

Utak: 1971. : . - v

Utah State Board of Regents. Third Annual Report. Salt Lake City,!

Utah: 1972,

Utah State Board of Regents. Fourth Annual Report. Salt Lake City,

Utah: 1973

-

{
Utah State Board of Regents. Fifth Annual Report. Salt Lake City,

b S

Utah: 1974,

Vermont

Vermont Statutes Annotated. Oxford, N.H.: Equity Publishing Corp.,

1666, cumulative supplements to date.
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Washington

- B ;
Council on Higher Education. “boa1§ for Washington Postsecondary
s Education," . unedited first draft. v
¥
a3 A

Council for Higher Education. Washington Private'ﬁigher Education:

Its Future and the Public's Interest. Olympia, Wash.: 1972.

,
-

¢ L4 ¢
Revised Code of Washington. St. Paul, Minn.: West Publishing Co.,

1961, cumulative supplements to date.

+

West Virginia

&
West Virginia Board of -Regents. A Plan for Progress: West Vriginia

‘ Higher Education in the Seventies. Charleston, W. Va.: 1972.

K

v

West Virginia Code. Charlottesville, Va.: Mitchie Co., 1973,

2 cumulative supplements to date.

~ ‘.

Visconsin

MWisconsin Statutes Annotated. 5t. Paul, Minn.: ’West Publishing Co.,

1972. cumulative supplements to date.




Specific Aid to Private See}br

. -
AN

Delaware, Florida, Georgia, Indiana, lowa, Kahsas, Louisiana

Maryland, Michigan, Nebraska, South:Carolina

K

The states in Category .3 are distinguished from those in other categories

id that they do not provide financial aid programs to studehts and
N A -
institutions in.both sectors, but also in that they provide specific

3

aid programs for stlidents and institutions in the private sector.
. o ’

Such programs inclydg\purcﬁases thfoﬁgh a state purchasing agency
) 2

in one state, grantg to -private-sector students in nine states,
sctolarships to private-sector students in one state, direct private

institutional grants in one state, and capitation grants to private

L]

institutions in two sfate§.

All of the states have certification programs for higher educa-

-~ s

. »
tion institutions. Eleven programs are quantitative, two programs

are qualitative, and three programs list ease in transferring between
public and private in%titutio;s as a purpose for cértification.,
Coordination by the state includes: "one state with.no coordina-
tion; three states coordinating the public sector; five states
coordinating public institutions while considering the issues facing
private institutions; one state coordinating the public sector, with
private-sector pgrticipation. on a voluntary basis; and one state
requiring mandatory participation by private institutions Fhat

received state aid.

P
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-
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In the question of the private sector's performance of a public
function, the statutory language inéicates that three states rely on ‘the
private sector to educate a portion of the ;t;te's enrollment; three
statés indiqate that the private sector performs a function in the =

v -+
public interest] one state autharizes consortium agreements; and one
-

’

expresses responsibility to ensure the survival of the private sector.

Master planning language iﬁgiéates that four states rely on the private

sector; eight states list the private sector's functions as in the
3

- Y

public interest; two states recommend consortium agreements; and four

states feel responsible for ensuring the continued existence of fhe

N
[

private sector. The master plghs also recommgnd consideration of the
prfvate sector in the plans of three states, voluntériaparticipation
in the plans, of four states, .and mandatory planning In three states.
Participation in master plans as defined by statute showgz golunﬁary

private participation iG four states; consideration of private insti-

tutions in public sector plans in six states; and none or public »>ly

in two states, respectively. N

- t

Mgry]and, as the table indicates, shows a trend toward increasing

its interdependent relationship with the private sector. lowa, Maryland,
J

and Hichigan recommen. mandatory planning, while Georgia, Maryland, and
Nebraska rely on the private sector to educate a portion of their

citizens, as stated in the purpose for the funding act.

&

The Meaning of '"Private"
The states in this category have given serious consideration to the

-

private sector, but their contacts with the private institutions could

L1

M




Ar

#6 Haaster Pler
Planning Docusv nt

£2033puwd orid

23wa3ad 9 S714nd |3%3S

£3waunios wrid

23¥aT3d ¥ 2714nd |T3Iw3S

uojlIwd
us
-31dng pyoay - lwarld 1d

$39p35U0) - 231qRd {"3I®3S

»

ISCLEEIATL

i

urid 2938 ON

#5 Coordinstion By A

State Agency

usld

R A3031PpUWH
33waj2d - 271Gnd | °3IW3IS

5
Aaw3unioa urd

33vajxd - 21iqnd | "3w3s
A

Go33ws | o
-31dnQ p3yocay 01 33rajad 1d

$19p3suol - I31qnd |-3was

A1uo 2319nd

/ Apog #u3avnipIoo) oN

#4 Public Fuactfun Argument

»

19A3AI0E 303595 239AT3d

21nsul o3 »u«a«ﬁﬁﬂmwmw urid

-3¢ 031e35 - a8wndue] |°3e3S

3
gaueTaazdy wyaizos urid

-uon 30 Iaj3waddoo) | "3was

s

£3IDJA29S urid

207 $33®33UC) | “3EIS

163331
uvid
-uy 231qnd ©} 203123

3eal 34 3O uojaIduNng | "IWIS

¥ 23wdnp3 ©3 10133§ usid

23¥a3zg uo Sujitay ! -awas

-#3 Regulatory

Scheme Connotes}

Approval

Qualtitative

id -
333s0w3l

S3mapedy 33w3TLIA2MI OL

wwafoxg
30 hu«m-nw - 3A3IWITIVND

T ksuoy 30 ‘amy * Bplg
‘rulmpy ‘Towl § - YATIBITIUEND

ri-

'
<
truafve-
nens of

State

s

Regule-
tory

9cheae

>
]

paxjnbay sizoday iwnvuy

Sujsu’In}] 30 UCTIELIFFTIII)

fus specific sid progrems to the privete sectors etudents

1

Ald Programs to fitudents at Poblic and Private lnstitutions
and instifutlons,

1

L

Private Sector Dependence on the State

Ald To
Inatftution

I

$331A295 193 $33EIIUO)

$3723135ed - spuog 20 suwo]

s3usan £3}3713084

sausig mexdoxgd

sauw3o uocjaeijded

sjuwrln 1931340

Schl.

“aieatag

23¥atad 9 27180d

Student Atd

Crants

A a31watag,

#3wa3ad 9 231qnd

Loanse

93eATad

vavazad 9 211qn4]

Benefits

9335 nayl saseysang

€=

Uo33N331%U0D - PTY ON

T

ujRIocQ 3uRujWL]

“Uojidmaxy xwl

X

XX

X

X
X

States

Del,
Fla.
Ga,

Ind.

Tour

Kan.
la,
Hi,
Hich,
Nebr,
s.C.

0.

11

Q

IC

IE

Aruitoxt provided by Eic:




B ) 115

have an.invidious effect on the meaning of “‘private,'". Such a result
would depend o the regulatory scheme and the procedures developed'by
state administratJOn to implement.the legislation, which mgght encroach

* upon the private institution's freedom to dictate imstitution missions

pot

2

free from state intervention. )

The effccts of direct aid on the meaning of private are several. .

First, providing aid for specific programs may force institutions to

deemphasize or discontinue primary programs in oraer to develop programs
fa which thex,would qualify for state aid. General-aid programs may
feature specific guidelines that might have a profound effect on

institutional goals. Finally, after becoming dependent on state aid, /

institutions may be reluctant to develop new programs--particularly

if they are controversial--out o fear of losing state funds. L ;\

Mandatory planning and coordination could result in a stifling
of program development. The state may refuse td approve a new program

in the private sector because of unnecessary duplication or for political \

reasons when the private sector program is inncvative and experimental.
Mandatory planning and coordination may also remove some of the freedom
of selfdirection that now characterizes private higher educdtion. The

simple act of having private institutions report on what they are doing

’

or planning to do does not seem to have an intrusive effect. The state

may use the information to make plans for its own system. But if
A

pressure is applied to change private jnstitution plans, this coordination

system would have an invidious effect.

/' -

i
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The language of state statutes and master plans indicates that these

ance on private sector institu-

states have placed an incrkasing im
tions. This is particularly éigniiniant where the language indicates a
reliance on the private sector to éducqte a proportion of the state
citizens or where it indicates an attembt to ensure the survival of
private institutions. |If such language is translated'in;o funding
programs which in effect control the purse strings of private institu-
tions, these institutions could become mere image; of state’institutions.
v There is danger here of injuring the Very body whose rescue is sought.
Where private institutions are thought to perform a pub{ic function,
pressure may be brought to bear on institutions to conform to public
needs instead of allowing them to evolv% free from goliticé] pressures.
States in this-.category attach great importance to the private insti-

tutions existing within their borders. ‘High value brings scrutiny

and the possibility of control.

Delaware
_Summary. This state has three public and five private institutions
(U.S. Department of Health, Education, and Welfarc, 1975, p.xxii).
-Fourteen percent of the students enrolled in higher education in
B Delaware attend private institutions (idem, 1975a, p. 70). Delaware
ha.‘p 1202 commission established to conform to federal requirements
for aid to the state's higher education system (14 Del. Code, §§ 8101
to 8115, i953). The Delaware Postsecondary Educatiom Corinission was
established by executive order of the governor but has no basis in

P

either statutes-or the state constitution. One of the commission's

14}
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purposes is to conduct planning for postsecondary ecucation in the

state, including a consideration of existing programs in the private

sector. The commission has formed an advisory committee called the
+ 6“ ]
Augmented Council ~f State Presidents, coﬂ?osed of the presidents of
R .
three public institutions and one prégideng from a private institut’on

‘.
(Delaware Postsecondary Education Commission Plan, n.d. p.3).

Statutory law

Delaware statutory law provisions governing or affecting private higher
education are few. The law provides that any private educacional
Gorporation established after 1945 must be certified and meet minimum
standards set by the state board of education (8 Del. Code, §125 Gen.
Corp. Law, 1945). Private colleges or organizations established for
educational purposes are exempt from taxes assessed by anycounty or
political subdivision (9 Del. Code, §3404, 1963). Delaware awards
state scholarships to students enrolled in private colleges in the
state (14 Del. Code, 53404, 1963). However, such scholarships must
be awarded in academic disciplines pot offered by the sta.z system
and in which opporturities are available in Delaware (14 Del. Code,
§3404(b), 1963).

Master Plan
De laware has an unpublished planning document dealing with postsecondary
education in the state. However, t"e plan does not specifically address
the problems fac:- g the orivate sector within the state, although they
are alluded to in the document. For example, one of the objectives of

the Delaware Postsecondary Education Commission is:




to strengthen cooperative relationships and

linkages between postsecondary institutions

throujh the development and/or strengthening

of inter-institutional: Consortia Arrance-

ments, Bilateral Arrangements, staff intern-

ships, fand] consultantships [Delaware Postsecondary

Education Commission Plan, n.d., p. 207.

The commission also attempts ''to coordinate planning and articu~
lation'' between higher education institutions and state agencies to
increcase benefits to students and taxpayers (ibid,, p. 2). The majority

of the document, however, detaiis how the planning will proceed.

Florida
Summary. Fiorida has 37 public and 29 private pcstsecondary institu-
tions within its borders (U.S. vepartment of Health, Education, ~nd
welfare, 19/5, p. xxii). The private sector enrolls 17 percent of
the students in florida postsecond.ry institutions (idem, 1975a, p. 70).
The state board cf education is the chief policy-making board for public
higher education in Florida (Fla. Stat. Ann., §238,01 etxseq., 1955;
see also Fla. Const. Art. 9, §2, 1968). The state's master plan
deals primarily with public higher education.

Statutory Law

"he not-for-profit corporate law includes the establiishment of nonprofit
educational corporatiomwithin the state (Fla. at. Ann., §617.01 et
seq., 1933). Specific laws governing nonprofit educationa! corporations

require approval of the charter by a circuit court judge [idem, §623.01

et seq., 1959; §623.09. 1959).

125




Private nonprofit education corporations are exempt from taxation.

The state board of education is directed to coordinate planning for
public higher education (idem, §5228.001 et seq.)

Financial aid is provided to Florida students in several forms.
A guaranteed-loan program provides loans to students enrolled in public
and private accredited institutions (idem, §239.47, 1955). Florida
gives direct grants to private institutions based on the number of
state students enrolled in selec’'ed programs.(idem, §239.672, 1974) .

Master Plar .

The mas.er plan,entitled Comprehensive Development Plan of the State

University System of Florida, 1969-1980, deals primarily with the
— {

. ™ . .
public sector. The plan, however, contains a section that reports

current information on private higher education in Florida (Florida
State Board of Regents, 1969, p. 9). The plan states that private
higher education is "an essential part of higher education in the state"
and that voluntary intersector cooperation should &ontinue in the areas
of planning and educational program (ibid., pp. 92-93). the plan also
mentions a state scholarship program that benpefits both sectors (ibid.,
p. 94).

Georgia
Summary. Although there are 31 public and 3] private institutions of
higher education in‘heorgia (U.S. Department of Health, Education, and
welfaie, 1975, p. xxii), the private sector educates 19 percent of the
state's students in higher education (idem, 1975a, p.70). The board

~f regents of the University System of Georgia coordinates the public

sector only, and the board has not developed a master plan.

12y
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Statutory Law

School corporations are governed by the Georgia not-for-profit{\
ccrporation laws (Ga. Ann. Code, §22-2101 et seq., 1968). Séﬁ8015

by law are jiven the protection of limited liability for their torts,
and school funds are not subject to judgment creditors for negligence
judgments (idem, §22-5503, 1968). )

The board of regents was established in 193] to coordinate public
h.gher education in the state and has no responsibility for the private
sector (idem, §32-101, 1931). The state constitution permits the
legislature to exempt property of schools from taxation if the schcols
are open 2o the general public (Ga. Const.‘Art., §2-5404, 193i). The
legislature has implemented the tax exemption so that it now applies
td> private institutions that are opened to the general public (Ga. Ann.
Code, §92-201, 1973). Private colleges and universities in the state
are exempt from sales taxation if their academic credits are accepted
as equivalents by the university system of Georgia (idem, §92-340ka
(c) 2n, 1975). @

The state provides two financial aid programs for students atten-
ding private institutions (idem, §32-3901, 1975). The preamble
to this act states:

The General Assembly declares that there exists
within the state of Georgia a number of accredited
|naepende6t colleges ard univaersities whose

facilities could be used effectively in the

public interest by the grant of financial
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assistance to citizens of this state who

choose o attend such colleges, thereby

reducing the costs to the taxpayers of

Georgia below the cost of providing similar

instruction to such students at the Uni-

versity System. This chapter, therefore,

is adopted as a means of providing higher

education opportunities to citizens of this

state in utilizing the educational facilities

and resources of accredited private colleges

and universities in this state more effectively.

One program provides tuition grants up to -$400 per year for

state. residents attending privat., accredited institutions (iden,
§32-3902, 1975), and the other provides incentive scholarships of up to

$450 for first-time, full-time, resident students in Georgia public

or private institutions (idem, §32-3903, 1975).

Indiana
Summary. This state has 6 public and 33 brivat? postsecondary educa-
tional institutions (U.S. Department of Health, Edﬁcation, and Welfare,
1975, p. xxii). The private sector enrolls 27 percent of the state's
total enrollment in postsecondary instituticns (idem, 1975a, p. 70) .
The Commission for Higher Education of the State of Indiana is the
coordinating body for the puS{ic sector and performs a planning function
for all postsecondary edcuation within the state (Ind. Stat. Ané. Ch. 20,
§12-0.5-1 et seq., 1971). The state's master plan deals with both

public and private postsecondary education.
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Statutory Law

indiana's not-for-profit corporate law regulates the formation of non-
profit educational corporations among others {idem, Ch. 23, §7-1 et

seq., 1909). The law Spécifically outlines the regulations governing

the formation and registration of incorporated colleges and universities

(i dem, Ch. 23, §13-5-1 et seq., 1909; see Ch. 23, §13-16-4, 1909).

‘ The State Commission for Higher Education coordinates the public
sector (idem, CH. 20, §12-0.5-1 to 5]2—6.5511,'1971). The commission
is‘directed to develop long-range plans for all of the state's higher
educational institutions, considéring such factors as enrollment, stFﬁent
financial aid, and factors pertinent to high-quality education (idem:)
Ch. 20, §12-0.5-8, 1975).

The state provides benefits to jnst}tubions in the private sector.
The real and personal préperty of private nonprofit educational insti-

‘.

tutions used for educational pd?‘g;:s is exempt from taxation (idem,

Al

Ch. 6, §1-1-2, 1919; see also Ind. Const. Art 10, 5}{/1911). The

law also allows counties to provide financial assisfance to nonsectarian
colleges (Burn's Ind. Stat. Ann. Ch. 23, §13-13-1, l9b5§; Ch. 23m 8§13~
14-2, 1945).

The state Has several progransof direct aid to students aétending
private institutions. The lniﬁana Scholarship Act authorizes scholar-
ships based on academic ability and need to students who are enrolled
in public or private institutions in the state (idem, Ch. 20, §12-21-1

to §12-2118, 19(5). THe state also provides ''freedom of choice" grants

to students enrolled in private nonprofit educational institutions in
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Indiana (idem; Ch. 20, §12-21-13 to §12-2118, 1971). Students enrolled
at public institutions may also receive a guaranteed loan (ibid., Ch. 20
§12-23-1 to §12-23-59, 1971).

Master Plan

The Commission on Higher Education has published a two-volume planning

document. Volume one, The Indiana Plan for Postsecondary Education:

Phase One deals with the current status of'postsecondary education in
Indiana. The section ''Independent and Proprietary Institutions' dis-
cusses ways to skruiure financial aid to private higher education and
outlines the existing programs of financial aid in the form of
scholarships, grants, and loans to students enrolled in private insti-
tutions (Commission on Higher Education, 1972, p. 110). Indirect support
.n the form of tax credit against the state income tax of 50 dollars

or 20 percent of the adjusted gross income, whichever is less, is
mentioned (ibid., p. 110). The plan also does a comparative analysis

of financial aid programs to private institutions in other states.

Voiume two, A Pattern for the Future, deelp/with specific

recommendations for the private sector. The financial problems of

this sector were of prmary concern. The commission noted that inflation
and the subsequent need for increasing -tuition rates have created
numerous problems for private institutions, which could mean their
demise. The plan acknowledges the state's responsibility to develop
mechanisms to aid and maintain private institutions Q&thout compro-

mising their independenft nature (Commission on Higher Education, 1973,

p. 21).
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The private sector enrolls approximately 53,000 students. The

J’\

Commission stated that

to accomcdate these students in the public sector
" ~

would require development of facilities with a
. . £ . <
total capacity exceeding the enrollment at Pu.due .

University's West Lafayette Campus. . . . [Alny

.o

-

weakéning of the independent sector would have 4
« a
serious consequences for the statewide system.
N
A substant#al financial burden would be shifted

Y
from independent institutions to the public sector

~\‘,$

and the systems desirable aiversitx would be eroded.

5
"

At the same time, action by the commission

or by any other public agency must not reduce the

essential freedom of any independent institution.

-

“®  Each independent college and uﬁiversity must be
N
\ free to decide the nature of its participation
in the total system [ibid., p. 13]. ) ‘

With these points in mind the commission made several recommendations.

Recommendations for assistance to the private sector deal with
investigation and endorsement of various existing programs of financial
aid to students. The commission recommended that an advisory committee

study the private sector and develop methods through which private

higher education could participate on the statewide system (ibid.; p.13).

-

v According :oﬂa staff member at the commission. this committee was never
formed. However, the commission does intend to comply with this recom-

mendation at a future date.

®
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The commission endorsed the present scholarship and educational
grant programs administered by the commission (ibid., p.18). The
plan fecommendéd that the amount of individual student aid be determined
by using tuition fee msts of attending an {ndiana institution as part
of the financial aid formula (ibid., p.18).

lowa

Summary. lowa has 18 public and 37 private postsecondary education
institutions (U:S. Department of Hea}th, Education, and Welfare, 1975,
p. xxii). The private secéor enrolls 32 percent of the state's students
(idem, 1975a, p. 70). The state board of regents governs and controls
the public institutions of the state, (lowa Code Ann., §§262.1 to-262.12
et seq., i972). There is no mention of master-planning responsibilities,
however. The.Higher Eéucation Facilities Commission has bee& given
facilities-planning respcnsibilities for a{l of postsecondary education

(idem, §262.2(1), 1972). The state's master plan involves the private

sector.

~
Statutory Eéw
The state law concerning the private,sector involves not only the
4
establishment of private corporations, but also the financial

S
“or
assistance to students enrolled in private colleges and universities.

N

The nonprofit corporation law regulates educatioral corpo-ations
(idem, §55504.1 to 504.27, 1973). The law Pl]ows private institutions
to confer degrees to students who have completed at least one year in
residence at the institution (idem, §504.12, 1973). Certification of
public hea{th schools is conducted Ly respective health associations

(idem, §147.32, 1939) while the certification of teaéhé?-training

1 ol

-
LN




n

] ’ 126

programs is governed by legislative guidelines (idem, § 260.1 et seq.,
1973). A Private Schools Advisory Cgmmittee aqyises the State Board
of Private Schools regarding standards for and cpproval of private

school programs (idem, § 257.30, ]972)n Real estate owned by educational
. —

institutions of the state as part of its endowment funds not ekceeding

160 acres in any townsﬁip is exempt from taxation (idem, § 427.1(11), 1972).

. .
The state also provides a tuition grant program for middle- and low-
Jincome students enroiled in accredited private postsecondary institutions

A
t
]
N -

(idem, § 261.9-16, 1971).
. 4 4
Master Plan

The master-planning document, entitled Structure for Decisions, has as

its purpose to '‘make recommendations concerning a master plan involving

some method of long range continuing coordination and'planning for
. ° .
higher education programs and facilities in lowa, including programs and

facilities of public and non-public higher education institutions in
fowa, in order to eliminate duplicatien and bring :bout the Lest possible
utilization of existing facilities and to control or give direction for

the construction of new fa?%@ities” (Peat, Marwick, Mitchell & Co., 1973,
€y - .

- — m——
-

p. I-1). Several roles the private sector could play in the future are:

continuing to enroll a substantial portion of the state citizens; con-
centrating on the urdergraduate program while continuing to award graduate

degrees where high-quality programs exist; and cooperating with the

:',..\"

public sector to avoid needless and costly duplication of facilities
and programs (ibid,, p.ll1-h). The lowa Coordinating Council wac formed
by the participating groups in order to promote coordination in pos t-

secondary education. Membersof thisvoluntar, organization are representatives

h

H

LN ®
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b

of the Department of Public lanstruction, the\board of regents, the '

Association of Private Colleges and Universities, and the Higher Education

Facilities Commission (ibid., p. l1-5). The colleges and un sersigies,

public and private, have submitted to the‘LPwa Cobrdinating Council new

- E
proarams for review and have complied with the Council's recommendations.

The plan recommends that a Commission for Postsecondary Education be

established with powers to require all institutions to participate in the

efforts to coordinate the system (ibid., p. V-10).

Kanseas
Summary. This state has 28 public and 24 priva;e institutions (U.S. Depart-
ment of Health, Education, and Welfare, 1975, p. xxii). Private institutions
enrolled 11 percent of those in higher education {idem, 1975a. p. 70).
This is a decline from 1970, when the private sector enrolled 15 percent
of the state's students in higher education (Master Planning Commission,
1972, p. 14). The state projects an 8 percent enrollment i the private
sector by 1980 (ibid , p. 20).

The state board of regents governs all public instruction within the
state (Kan. Stat. Ann., § 72-6101 et seq., 1967; Const. Art. 6, 1966)
Legislative action formed a master-planning commission, charged with
developing master plans for pcstsecondary education-in the s%éte (Kan

; Y .
$.C.R., 40, 1970, amended by S. C. R., 58, 1971). These plans deal with

problems and issues concerning private higher educatidn in Kansas.
- - .

Statutory Law

FN

The statutory provisions governing Kansas private institutions are not

v

extensive. The laws governing private edugational corporations are

]
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similar to those in other states and prescribe a number of directors,

the right to own property and to control internal affairs among others
(Kan._§tat. Ann., .7-610] et seq., 1972). Provisions for certification
of degree programs requiré that articles of incorporation be on file
with the’secF@tary of state and .nat the educational corporation receive
the approva! of the state board of education (idem, §l735105, 1972).

In Kansas property used éolely.for edgcational purposes is exempt
from taxation (Kaa. Const. Art. 2; see also §79-201, 1862). The state
has a scholarship program for students who-have exhi?i;gé-abiiity and are
enrolled in accredited public or private institutions in Kansas (Kan. Stat.

L4

Ann., $72-6810 to 6815, 1974). Financial assistance by the state tu

h)
private institutions is provided through a tuition grant program. The

grants are awarded to students attending accredited private instutitions

and are based on student financial need (idem, § 72-6107, 1972).

Master Plan

’

The state master plan, entitled Pustsecondary Education Planning to 1985,

notes the decline in enrollment in the private sector and discusses its

future r_1e in Kansas. Vd

i

The Master Planning Commis%ion dc s not believe

it appropriate to make recommendations regarding
the role of non-public educational institutions.

It does belijeve that private colleges have made
significant contributions to Kansas postsecondary
education--the private sector provides important
alternatives for postsecondary education. The con-
tinuance of private education is considered to be
in the best interest of the state [Master Planning

Commission, 1972, p.35].

135
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The commission recommends a student-assistance program for needy Kansas

citizens enrolled in public or private postsecondary instltutions (ibid.,
Recommendation #14, p.59). Accz;ﬁ%ﬁg‘rb Ben F. Bar-2tt, a research
associate for the legislative research department, State of Kansas, this
recommendation has not been put intc law as of winter 1975, | .
Louisiana
summary. The state has 1] private and 12 putlic pc - t<econdary institutions
(U. S. Department of Health, Education, and Welfare, 1975, p. xxii). As
calculated from gnrollment figures provided by the 4.S. Department of
Health, Education, and Welfare, 1975a, p.70, 14 Fercent of Louisiana'é//
postsecondary students are enrolled in the private sector. The Louisiana
“board of regents replaced the Louisiana Coordinating Council for Higher
"Education on January 1, 1975 (La. Rev. Stat., §§ I7—3]2|-17-3I3h et seq.,
1974). Although the master plan for higher education was writtep by the

coordinating council, the regents have been insiructed to update the

documert. At the time of this writing the update was not .completed.

Statutory Law

The law governing nonprofit corporations is similar to those of other

states except that the law prohibits the state from_ formirg such cor-

porations (idem, §12:201, 1963). The code concerning educational cor-
porations provides that those institutions offering four years of study

(a minimum of 180 days per year) béyond high school may confer the

bhachelor's degree (idem, § 17:205i, i963). The state board of education

has the authority to approve private institutions if their programs

meet the standards sét for brograms in the public sector (idem, g17:
Y
(
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411, 1921). Another law gives colleges and universities degree awarding

powers for four year training (idem, §17:2051, 1963). The law also ensures

the continuation of degree granting authority (idem, §17:2052, 1963). Al11°

nonprofit corporations are exempt from all taxes to any political insti-

tutions and the state, including ad valorer taxes (idem, §12.202.1, 1883) .

Louisiana student-assistance programs are directed to students in the
public sector (idem, §l}.3]3b, 1974). However, the state ..es provide
grants to students attending Tulane University Medical School. There
are no stagﬁtory provisions allowing contracts w.th the private sector
to provide educagional services to the state.

Master Pla%
The master plan for higher education makes several recommendations
concerning private higher educatior  Che recommendation encourages the
formation of an "association of the public and private institutions of
higher education.'" In cooperation with the council, the association
should help '"to effect state wide sharing of resvurces, development
of programs and opportunities in two and four year technical programs"

("The Coordinating Council for Higher Education, '1972, p.4). Another

recom..ndation is that private 'nstitutions provide statistical data

and voluntarily participate in the planning process, allowing the council

to give careful consideration to the private sector (ibid., p. 6). The
nlan further recommends that public institutions, their boards, and the

council consider the effect they have on the private sector and that

""every reasonable program of encouragement ard assistance must be explored

to insure its continued operation and financial well being'" (ibid.)
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'« 11 al recommendation concerns the revocation of the obligation of
Srieste institutions tO provide free scholarships on terms preccribed

vt state legislation (ibia.).

Maryland
“o "ar.. Maryland has 25 public and 22 private institutions of higher

“fLo3tion operating within its borders (U.S. Department of Health,

~

..at'¢n, and Welfare, 1975, p. xxii). Students in the private sector
comrtitute 18 percent of 2 state's enrollment in postsecondary education
(igen, 1975a, p. 70). The Maryland Council for Higher Education is the

conrdirating boay for the state > ,uolic and private institutions (Md.

L}

- Ann, J7A, 5828 to 32, 1975). The law instructs the courcil tc
ans for higher education {idem, 77A, 5§30, 1974). This state
fas vne ¢« the most extensive planning programs for higher education.
Tre -aster plan, including recomnrendations for both the public and
(ri.ate sectors, was pub!’s;:d in 1968 with subsequent annual reports
punlished through 1974. A separate publicat.on entitled Private Higher
Fsucation in Maryl ' was published by the council in 1973.

Statutory Law
" ¢ law governing the formation of nonstock corporations also regulates
the establishment of educational institutions (iden, 23, §§ 132 to 138,
#t seq., 1951). Educational nonprofit institutions are exempt from
taxes on baildings, furniture, equipment, and libraries used exclusively
+-r oducational pir,oses (idem, 81, §9(8), 1939). They are also exempt
r+  inheritance tax (idem, 81, § 150, 1970).

The state segulates the granting of academic de -ees to protect

l.))b
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the public from "fraudulent or sut-tardard degrees' (idem, 77, sl151,

1969). An institution estatl’ iec after 1961 and requesting the right

to confer cegrees nust tile a notice with the state department of

education containing the folln@ing information: the names and qualifi-
cations of the faculty and administrators; full description of the degrees
to be awaraed; .and infor-ation conce ning the facilities (idem, 77,8515

to 159, et weq., 1961). The state department of education ;.as the right

to inspect vooks o “ords pertaining to the conferring of degrees (iden,
77, 5156, 196'), The tate i3 given injunctive re ief and fines as
enforcement of these regulations (idem, 77, §159, }961).

The Mar.land Council for Higher Education roo-dinates higher education
in the state (idem, 77A, £:28 to 32 et seq,, '074) The objective of the
council is t> coordinate all institutions and agencies involved in
higher education to achieve '"the most effective and economicel employment
of existing facilities and of ‘cstering a climate of cooperatioas and
unified endeavor in the field of pubiic higher education' (idem, 77A,
§30(4), 1974). The council is also given a planning function for all
higner education within the state (igem, 77/, 530(3), 1974, see also
77, 331, 1969) T“he council comprises representatives of b;th the public
ang the piivate sectors (idem, 77A, :30(3), (&), 1974),

Firancial ard to Marylend's private instisutions .an be orovided
in the form of direct arants reoresenting 15 percent ¢f the money assigned
by tne state to eacn b T.E. student 1n the pblic syctem times the nunoer
of FTE stat- citirens enrolled in private institution (idem, 77A,

¢

5565 to 69, 1974) troorder to ceceive sach awards the institution must:
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(1) be a nonprofit institution accredited by the state department of
education; (2) have been established prior to 1970; (3) have one or more
associate in arts or bachelor's degrees; (4) submit all new programs to
the Maryland Council for Higher Education for approval; and (5) use the
funds for nonsectarian purposes only (idem, 77A,88 65 to 69, 1,/4). The
state also has a program for students in both the public and private
sectors (idem, L43A, §83 to 12, 1963).

Master Plan
The master-planning pro:ess in the state of Maryland has been continuous
since 1968. The chronoiogy of the pl 'ning process gives more weight to
the problems of the private sector with each ensuing vear.

The original planning document, Master Plan for Higher Education in

Faryland, discusses the private sector generally. {t mentions the financial
ptotlems beginning to plague the ;rivate institutions while extolling

the virtue of a diverse system of higher education within the state
(Maryland tounci! for Higher Education, 1968, pp. 2-4). The plan
projoses: (1) that the new public senmior colleges should nhot be
organized until the planning for community colleges and private institu~-
tions is a-~certained (ibid., p.4-4); (2) that private institutions submit
projections and institutional plans to the council (ibid., p.4-20); (3)
that interinstitutional programs be given special consideration because
of the unique opportunity thev afford students and the state's economy
(ibid., p. 4-37); (4) that the financial problems of the private sector
be inve .igated by the council (ibid., p. 4-42); and (5) that Johns

Hopkins University, a private institution, and the University of “sry.




investigate the expaiision of current physician training and allied

health programs before another medical school is considered (ibid., pp.
4-51 to p. 4-53). The chjectives of this master plun are to set up
mechanisms to assess existing programs and make recommendations in the
interest of fostering interinstitutional cooperation instead of independent
competition (ibid., p. 1-6).

The Fifth Annual Report publisted in 1963, reiterates the need for

ynvestigation of health manpower needs and services provided by the
public.4nd private sectors (Maryland Council for Hi .er Education, 1968a,
p.2~3). The repcrt also recommends the consclidation of all student aid
programs under the daryland Student Financial Assistance Board {ibid.,

p. 9-1).

The Sixth Annual Report indicates that the expansion of Johns Hopkins

University 3nd the University of maryland would adequately provide for

the state's manpower needs through 1980, negating the need for a new
medical school (Maryland Council for Higher Education, 1970, p. 2-4).

This report also cite« the underutilization of sﬁace in the private sector.

It indicates that ''there would be an appreciable savings to the state in

terms of capital construction and annual operating costs if means can
be deviscd to channel some of the growth in enrollment to private
institutions'" (ibid., p. 6-13).

The Severth Annu2l Report again recommend a council study of the

financial problems in the private sector (Maryland Council for Higher

Educatior, 1971, p. 2-21). The Eighth Annual Report comments on the

need to eliminate unnecess-  duplication of programs (idem, 1972, p 3-13).

R —————————SS
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The report specifically asks programs graduating fewer than ten students
each year to justify their continued esxistence (ibid., p. 3-13).

The Ninth Annual Report recommends that new programs not be started

at public institutions if similar programs exist at another institution
within commuting distar~e (Maryland Council for Higher Education, 1973,

v 1-"1), and noted that the 1971 legislature had granted aid to priv.te
institutions on the basis of number of degrees granted per year (ibid.,
p. 3-3).

P

In 1973 the council pubiished Frivate Higher Education in Maryliand,

’

a report on the condition of the private sect. . This report's recommen-

dations were incorporated into The Tenth Annual Report. The recommendations

involve aid to private institutions in the form of direct grants for each FTE
student eniolled in the private sector. As noted, the recommendation

was enacted into law that same year. The council also recommends interest
shbsidies and construction grants either to rehabilitate current facilities
or to build new facilities where needed (Maryland Cougcil for Higher
Education, 1974, p. 1-3). The report lists ''four basic premises under-

lying public aid to private higher education'': to preserve and strengthen

the dual system of higher education; to maintain the private institution's

autonomy; to maintain a variety of educational opportunities; and to make

optimum use of state funds by utilizing existing programs and facilities

in the private sector (ibid., p. 1-5).
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Michigan )
Summary. Michigan has 42 public and 46 private postsecondary institutions
(U.S. Department of Health, Education, and Welfare, 1975, p. xxii). The
bé private institutions enroll 12 percent of the state's students (idem,
1975a, p. 70). The state board of education supervises and . ordinates
public higher education within the state, but has planning responsibilities
for all of higher education (Mich. Stat. Ann.,§ 15.1023(9), 1963). Tr
state's master plan for higher education deals with both the public and

private sectors.

Statutory Law

?

Michigan's corporate law limits the type of postsecordary institution

.
according to the amount of capital in the nonprofit corporation (idem,
§21.118 to 21.133 et seq., 1967). Although these laws apply to educational
corporations there are also specific laws covering these corporations
(idem, §§21.171 to 21.148 et seq., 1958). The s:ate statutes classify
educational corporations on the basis of their capitalization as follows:
W éapital of not less than $500,000; X capital of between $500,000 and
$1,000,000; Y capital of $1,060,000 or more; and Z institutions con-
trolled and operated by a religious denomination (idem,§ 21.171, 1958).
Based on the capital on hand, the noaprofit corporation can establish
collieges of the following type: Class W, a junior college; «class C,
a four-vear institution; class Y, gradue*e programs; and class Z, a
college of class W, X, or Y (idem, §21.172, 1958).

Michigan law provides for certification of degree programs fo:

privately owned institutions (idem, §15.1110(1), and (2), 1974).

141
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The department of education certifies degree programs of these insti-
s - e .
tutions on the basis of minimum standards established for housing space, - e

M administrative facilities, educational programs, teaching facilities, and ~

T instructional staff (idem, §15.1110(1), 1974) Noncompliance with standards

oile set by the department of education could result in action by the depart- i
Fuc <nt to terminate the institution's program offerings, if necessary h

e ‘through injunction (idem, § 15.1023(10), 1974).

F The nonprofit educational institutions of Michigan are ~xempt from )
Pt real and personal property tax {idem,§ 7.556, 1974). They are also j
® e exempt from saies tax, use tax, and personal property tax (idem,§ 7.561, -
ST 1974) . N

The state board of education has specific supervisory powers over
cer public higher education within the state. It also has the responsibilf&y .
s of statewide planning for all higher education within Michigan's borders )
® (idem, §15.1023(9), 1963) . : -
ost.

Michigan's Higher Education Assistance Authority was created to

coordina*te and administer the state's financial assistance programs

(idem, §§15.2097(1) to 15.2097(134), 1974). The state provides scholar-

ships to students attending any accredited institution in the state

(idem, §15.2097(31), 1964). The state also awards tuition grants to

students in private institutions pursuing study in areas other than

theology, divinity, or re.igious education (idem, §§15.2097(81) to 15.

2057(89), 1966).
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Master Plan

Michigan's master plan, The State Plan for Higher Education in Hiéﬁigan,

published in 1973, deals with questions and issues involving the b}ivate

)

sector. In discussing the role of private highef education the plan
states: ''The State Board of Education expects to seek additional methods
by which the private institutions can be properly assisted therefore,
the State Board reaffirms its support for private higher education, and
will seek to foster its welfare and development by appropriate ‘measures
consis.ent with constitutional and statutory provisions and sound public
policy" (Michigan Department of Education, 1973, p. I-IS):

in the plan the state board affirmed its support of the scholarship

and tuition prcgrams (ibid., p. 11-28). The board also notes that it has

the authority to visit nrivate institutions every three years and, there-

fore, will requireprivate institutions to supply pertinent educational

and program information to the board (ibid., p. 1-8). The state board

»
e

also encourages private institutions to develop five-year plans and to

file them with the beard (ibid.,.p. 11§-32). Finally the board is ,\‘

comitted to establishing new public baccaleaureate institutions only

after asses:ing the capabilities of exigting public and ﬁrivate institu=

tions within a geographic region (ibid., p. 111-39). )
Nebraska.

s

Summary. Nebraska has 13 public and 14 private postsecondary institu-

tions {(U. S. Department of Health, Education, and Welfare, 1975. p. xxii).
Private institutions have 21 percent of the state's enrollment in higher

education (idem, 1975a, p. 70). The state has no specific board

>




139

that coordinates public and/or private institutions. The board of Regents
of the University of Nebraska, the board of trusfees of Nebraska State
Colleges and the State Board of Technical Commun}ty Colleges coordinate
their respective multicampus systems within the public sector (Berve, 1975,
p. 326). The state has not developed a master plan for higher education
to date. >

Statutory Law

Nebraska not-for-profit corporate law applies to educational corporations
(Nebr. Stat. Rev., §821-1901 to 21.1991, 1968). The law dealing spe i ically
with educational corporations requires that new corporations petition the
state boérd of education for approval to award degrees (idem, §§79-2401
7 to 79-2407, 1967). The petition must confaiﬁ information concerning:
the objectives of the proposed college, instructional programs and staff
qualifications, financial stability, and other related matters or items
the board requests (idem, §79-2401, 1967). The board has the power to
approve or disapprove the petition (idem, §79-2405, 19f7). 'lf the board
disapproves, the colleges cannot be established (idem, §79-2406, 1967).
Colleges within the state }hat‘do not receive regional accreditation must
be accredited by the state board of education (idem, §79-2407, 1967).
Nebraska established a State Commission for Higher Educaticn to ad-
~minister a grant program for students attehding ﬁfivate institutions
(idem §5385-701 to 85-720, 1972). The act states that ''the provisions
of a higher education for all resiaents of this state who desire such
an education and are properly qualified, thereéore, is important to the

o
welfare and security of this state and nation and consequertly is an

~
~
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important public purpose' (idem, §85-701, 1972). The increases in tuition
in the private sector have removed the freedom of choice students shouid
have. The law also states that it in no w2y intends to influence or
control the policies of private institutions (idzm, 885-720, 1972). Finally,
Nebraska law exempts nonprofit educational corperations from taxation
(Nebr. .Const.‘ Art. 8, s2, 1903; Nebr. Stat. Rev., §77-202(c), 1903).
South Carolina )
Summary. South €arolina has 23 public and 24 private iastitutions (U.S. g
Department of Health, Education, and Welfare, 1975,, p. xxii). The private
sector enrolls 23 percent of the students attending postsecondary
institutions within the state (idem, 1975a, p. 70). The South Carolina
Commission for Higher Education ccordinates and has supervisory responsi-
bilities for the state's public system of higher education (S.C. Code,
§822-15 to 22.15.11, et seq., 1967). However, the state's master plan,

Goals for Higher Education to 1980, published in-1972, deals with public

and private higher education within the state.

Statutory Law

The iaw governing nonprofit corporations also applies to educational

’
s

corporations (idem, §§12-759 to 12.762.4, 1971). Coﬁleges and universities \

s
~

may issue degrees for programs approved by the state board of education
(idem, ®2-4, 1952). Corporations organized for educational purposes

are also exempt from income tax (idem, §65-226(3), 1952). Although the
state of South Carolina Commission on Higher Education coordinates public

higher education, the law provides for the formation of an Advisory
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Council of Private College Presidents to advise the commission on the

role of nonpublic colleges in the state higher education system (idem,
§22-15.8(1), 1971). One of the objectives of the commission is to promote
a better understanding among inst‘tutiong, both public and private, of the
state's edﬂgatjonal needs (idem, § 22-15.7(3), 1967).

The state has established tuition grants for' South Carolina students
enrolled in nonsectarian prograns in registered independent colleges within
the state (idem, §§ 22-91 to 22-95, 1970). The Education Acceptance Authority
administers the guaranteed toan program for citizens of the state enrolied
in higher education (idem, 82-96 to 22-96.17, 1971). South Carolina's
Budget and Control Board makes purchases for independent colleges and
allows the colleges ro participate in the state's contractual arrangements
which can result in substantial saving for the institutions (idem, 31-359,
1371) .

Master Plan
Several recommendations were adopted in the master plan that specifically
affect private higher education. One recommendation is to ;emove the
constitutional barrier to indirect aid to sectarian institutions (South
Carolina Commission on Higher Education, 1972, p. 137). The plan also )
recommends that a program of nonrepayatle tuition grants be established
for needy students attending the institution of their choice (ibid., p. 137).
The erpose of this program is to supplement the existing, more restrictive
grant pragram (ibid., p. 140). l

Another recommendation encourages cooperative agreements between the

public and private sectors and within the private sector (ibid., p. 201).

N

T 140 ~
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Finally, the plan recommends that the tuition-grant prog~am for ); |
i
students in the private sector be supported with additional financial p
H
allocations (ibid., p. 205). The plan notes that, as a result of the !
’ /

state supreme court ruling allowing only stude~ts from institutions under

- , i
nonsectarian control to receive tuition gra:ii;/j}udents enrcolled in |
- i

only four private institutions were eligibl participate in the i

program. A constitutional change was seen as the orly solution (ibid.).
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Footnotes

I Fla. Stat. Ann., 623.13 et seq. (1959; see also F'a. Stat. Ann.,

§196.191 (1895) property tax used for educational pruposes; §212.08(7)
(a) (1949 sales tax.

Statutes providing degree granting powers to specific institutions:
- La. Rev. Stat., §17-2072, St. Paul's College; La. Rev. Stat., §7-2076,

§2075, Loyola University, La. Rev. St;t., De Lisle College of New Orleans.

»
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Contracts and Consortiums

Alabama, Alaska, California, Connecticut, I1linois, Kentucky, Maine,

Massachusetts, Minhesota, New Hampshire, New Jersey. New York, North

Carolina, Ohio, Ckiahoma, Oregon, Pennsylvania, Tennessee, Texas, Virginia.

The states in the category show numes..S contacts between the state and
the private sector. These s{ates have aid programs tc students enrolled
both in the public and private sectors, along with exclusive aid pro-
grams for students and institutions in the private sector. Progrars

for specific private-sector aids include: grarte to students in six
states, direct institutioral grants in four statas, capitation grants

in seven states, program grants in two states, facilities grants in
seven states, and loans and bonds for facilities in seven states. Five
of the states provide condemnation power to private institutions. Of
course, all of the states exempt private institutions from taxation.

The distinguishing characteristic of this category is the existence
of consortium arrangama2nts betw~=2n public and private institutions or
contracts between the state and public institutions on one hand and
private institutions on the other. Alaska and Oklahoma have statutory
provisions for consortium or cooperative agreements between public and

private © -‘tutions, while four other states pr vide for such programs,

along with contracts for services and programs between the state or public

institutions and the private sector. The remiining 17 states provide

simply fui contracts between the state and private higher education.
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Under reguletion and licensing, 18 states certify degree programs
in the private sector, but only two of the certification programs could
be considered quzlitative, that is, as setting standards equal to those
for the public sector's degree prngramc. One state requires an annual
report if the private institution is under contract with the state.

New York and New Jersey provide for mandatory coordination by the private
sector and mandazory participation in state wide master-piar-ing.

In their stztutory langusje 4 states rely on the private sector to
enrol]l a portion of the‘r total enrollment; 7 states consider private
education to te in the mblic interest, 17 states authorize contracts
with the private -. tor; 7 authorize consortiums or cooperative arrange-
ments between the public and private institutions; ard 4 feel that it is
a state responsibility to ensure the survival of the private sector.

In master-planning laguage, 12 states recommend reliance on the private
sector, 11 states see the private institutions functioning in the public
interest, 13 states recommend additional or continuing contractual
relationships, 14 states recommend continuing or new consortium arrange-
ments, and 1] states view the state as responsible for the private sector's
survival. |In many cases both the master plans and the s;atutes cite the
ad.ed financial burden the state would have to assume if it were required
to educite those cu:rcently enrolled in the private sector, as the primary
reason for developing funding programs and contractual arrangements with
private institutions. Some of the states alsoview the system of private
and public institutions as a single system needing coordinatior to provide

for efficiency and to prevent unnecessarv dup'ication.
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Coordination by *he state in this catevory ranges from two states
coordinating the public sector only; eight states coordinating the public
sector, with con;$qS:ftion of issues in the private sector; eight states
coordinating the public sector, with the private sector participating
on a voluntary basis; and, as stated previously, two states with manda~-
tory coordination of the pubiic private sector. The master-planning
recommendations regarding coordihation include: five states with public-
private voluntary coordiration; five sta.es with public-private mandatory
coordinatioﬁ; and one state with public coordination‘and consideration
of private-sector issues. As is evident, states in this category perform
the greatest degree of coordination of the private sector. The same
pattern holds true for statutory master-planning, where three states have
no master-planning;: one state plans for the public sector; one state
considers private-éector issues in master plans for the public sector;
tép states provide for public-private sector voluntary participation in
p{?ﬁhing; and two states have mandatory master-planning for both sectors.

Regarding recommendations for future planning, foyr .states recommend

consideration of private-sector issues in the public plans; six recommend

public-private voluntary planning arrangements; and four recommend

mandatory planning arrangements,

]

The Meaning of "Private"
The concept of private higher education for the states in this category
is considerably different from that in the first two categofies. These
states have placed great value on their private higher education insti-
tutions. They have developed a variety of programs to strengthen and
preserve that sector. Through coordination many have attempted to

integrate the two sectors into one state system of higher education.

L5,
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One of the programs affecting the concept of "private in these
states is financial aid programs earmarked specifically for the private
sector. As discussed in a previous chapter, such programs, depending
upon the natire of regulations to implement them, can resuic in restric-
tions on decision-making or on innovations in programming. Some might
argue that private institutions have the right to accept or reject
such aid with its restrictive regulations, but in today's financiai
realities such a choice may not be available.

Direct grants for programs seem particularly significant. Such
grants may force the institution to sacrifice one program in order to
qualify for state grant monzy earmarked for another type of program.

The et ect of block grants seems to depend upon the regulatory scheme.
Capitation grants may directly affect the admissions practices of an
institufion. For example,”an institution may lower its admission
~tardards or narrow the geographic make-up of its student population
to qualify for aid. The<e mddifications can significantly change the
nature of the institution and its mission.

Consortium agreements are another contact that may severely limit
the independent nature of private institutions. To an extent, such
limitations would depend on the nature of the consortium. |f the
structure is loose and covers only one or two specific programs of fered
by the institution, its effect would be less significant thén where
the consortium evolves into an organization upon which member insti-
tutions have become dependent. The independent nature of private insti-
tutions would be parti%ularly threatened it the consortium was dbminated

by state instituions and, therefore, was controlled by the state.
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The effect of contracts on private institutions are sever3sl,

First, the institution may compromise its admissions standards, program
emphasis, and mission to gain a state contract. Second, after contracting
with the state, the institution's decisions may be made in the interest

of perpetuating the crntract relationship.

The language of the statutes and master plans of these states indj-
cates a sigrificant change in the corncept of "'private' from lack of
involvement by the state to significant state involvement in private-
sector issues and plains. The reliance on the private sector to educate
a certain proportion of the state's citizens means that the state is
attempting to look after the public’s best interests on issues involving
the privete sector. This concept implies a measure of control unlike
the concept of aliowing a parallel system in the private sector -tv exist
with minimal involvement. The idea of control is also evident in the
language emphasizing the additional financial burden the state would
have to carry if it had to educate citizens enrolled in the private
sector and in the language indicating a responsibility to ensure the

survival of private-sector institutions. To effectiveiy achieve the

objectives outlined in such language programs leading tc a measure of

-

control over private institutions and coordination of both public and

private sectors may become a necessity.

The states in this category have, in fact, attempted to institute
a system of either mandatory or voluntary coordination of private insti-
tutions. Coordination may take the form of requiring private institutions

to file five-year plans with the coordinating board or requiring public
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and private institutions to gain approval for new programs or all programs
|
at regular jntervals. Obviously the degree to which the state attempts

to coordinate its system of higher education can adversely affect the

nature of private higher education.

Alabama
Summary. There .are 3? public and 21 private institutions of higher
eduqétion located in Alabama (U.S. Department of Health, Education, and
Welfare, 1975, p.xxii) and the private instituticns enroll 13 percent
cf the state'; higher education students (idem, 1975a, p. 70). Coordination
of all postsecondary education is accomplished by the Commission on
Higher Education, established in 1969 (14 Ala. Code, -§2, 1969).
The master plan for higher education mainly outlines recommendations
for the public sector, but advocates coordination betwe®n the public and
private sectors. .

Statutory Law

The formation and organi}gtion of corporations, including educational
and ronprof” corporations, is governed by the Corpor;tEOn Act (10 Ala.
Code, §§156-167, 1915), which provides that the amendment of the charter
of a corporation formed fo. educational puposes must be approved by the
governor, and that all assets heid fur educational ghrposes must be
turned over to another educational corporation upon dissolution (10 Ala.
Code, 5243. 1955). No statutes govern the certification of degrees or
educational programs.

The Alabama Commission for Higher Education was formed in 1969 and
consists f nine members from the general public who serve terms of nine

years each. The enabling statute recite. tne purpose of the commission

as follows:

l()(l
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An Act to establish the Alabama Comm. of Higher
Education for tne general purpose of promoting an
educational system that will provide the highest
possible quality of collegiate and university

education to all persons in the sﬁé%e able and willing

x

G
to profit from it; to provide througg the Coqpissioq

for continuous study, analysis, evaluation, planning,
reporting and recommendations for long-range planning
with established priorities on a state-wide basis to
assure a ~und, vigorous, progressive and coordinated
system of higher education for this State [14 Ala.
Code, $53(a), 1969].
The statute does not specifically requive a master plan be developed,

but it does require the commission ''to study needless duplication of

research, education, or service programs to the state, and to make
recommendations to institutions that would strengthen th- total pro-
gram of higher education in the state' (14 Ala. Code, g6, 1969) .

All real and personal ‘property actually used for educational pur-
poses and owned by a srhoo{ is exempt from taxation (Ala{ Const. Art.
4, §91; 52 Ala. Code, §2(a), 1972). 1In addition to financial support
via the tax exemption, the state provides for direct grants to private
institutions. Tuskegee, a private university, has received public
funds since its inception and has had membe, s “ofdits board appointed
by the governor (Alabama Commission on Higher Education, 1975, p.9).

A\
State-supported schools are given broad statutory discretion
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to contract with any private institution, within or without the
state, to provide educational facilities to Alabama residents at a cost
corparabie to the cost of state facilities (52 Ala. Code, s4u(2), 1945).
Similarly, the state board of education may provide aid to Alabama
residents for graduate and professional education at any institution,
within or without +the state, at a cost comparable to the cost :f the
education were provided at a state school (52 Ala. Code, §40(1), 1945).

Master Plan ‘
The preliminary draft of the master gplan, dated July 29, 1974, recog-

\

nizes that private institutions represent a valuable asset to the'state
in terms of their physical plants, the role they play in t' : preparation
of the state's professionai a;d civic leadership, and the burden'they
shoulder in educating Alabama residents withcut significant costs to
the state (Alabama Commission on Higher Education, 1975, p. 54). The
master plan récommends that private institutions be fully represented
on the various councils that serve in an advisory capacity to thg

commission. Otherwise, the plan only notes that ''state policy should,
insofar as is consiitutional and feasible, be designed to foster and

encourage' private institutions (ibid., p. 55).

Alaska
Summary. Alaska has one public and two private postsecondary institu-
tions within its borders (U. S. Department of Health, Education, and

welfare, 1975, p. xxii). The private institutions enroll 9 percent

of the state's enrollment in postsecondary education (idem, 1975a, p. 70).
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The Commission on Postsecondary Education, a 1202 comnission, has
coordinating and planning responsibilities for postsecondary educatior
within the state (Alaska Stat. Ann.,5§14.40-901 to 915, 1974).- To date
the state has no master plan for higher education; however, one is ir
the deveiopmental stages.

Statutory Law

The not-for-profit corporate law covers corporations established for
educational purposes (idem, §10-20.005, 1968). Educatlo&al corporations
may not offer a course of study without the approval of the commiss:on
of education (idem, §14.47.10) et seq.) who is authorized to set’
standards (idem, §14.47.110, 1964) in the following aress: the quality
of courses offered, the adequacy of fécilities, the financial stability
of the }nstitution, the qualifications of the perg?nnel, and the level
of administrations standards (idem, § 4.47.120. 196%).

Alaska provides several benefits to private institutions. The law
grants the use of eminent domain powers for such 'public vses' as

“public buildings belonging to the state or a college or university"

(idem, §09.55-240(9), 1972). The state also exempts property of non-
profit educational corporations from taxation (Alaska Co;st. Art. G,

§4, 1959). Scholarship loans are provided to state residents attendirg
an accredited institution within or out of the state (Alaska Stat. Ann.
§1L.40. 751, 1974). Alaska also provides tuition grants, not to exeed
the difference between public and private institution tuitions, to stu-
dents atténding private institutions in the state {idem, § 14.40.786.
1974). When private institutions enter a consortium agreement with
Alaska's public sector, they must agree to accept decisions of the

legislative council to settle disagreements between the contracting
&

o3
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ctoes lidem, 5 14.60.801(c), 1974).
California
Susary. Cali‘ornia has 118 public and 104 priva* stitutions within
‘ts porders (U.S. Department of Health, Education, . d Welfare, 1975,
. axii). Private institutions enroli 10 percent of the state's total
.o ulation of students in higher education (idem, 1675a, p. 70).
T e Calvfornia Postsecondary Education Commission coordinates the public

.evtor and develops plans involving private higher education (Calif

Ann. Educ. Code, §$22710 to 22716, West. 1974). The master plan deals
~0*  barh the public and private sectors of postsecondary education with.n

the State

Statutory Law

—t

.neral nonprofit corporate law governs the formation o/ all non-
ofit corporaticns including educational ¢ orations (Calif. Ann.
vrrp. Code  £9200 et seq., Wost, i1974). California has specific iaws
Lerning educe ‘onal corporations and their certification (Calif. A-n.

£ e Code, 529001 et seq., West, 1974%. The law provides for the

3 o gt of a Council for Private Posts.condary Educational Institu-
o s to ronjtor certification of degree programs at private institutions

L2005 west, 1973) An i Htitution may be certified to award

Lo ty <nowirag that they have .o.creditation from a regional or

- b acuremitin o g5q5¢ jation, by a Jeterminat n that the

o wddatioation o o siculye, and facilities are of a quality
tar ST bttt ar by rtecersing recoanition from
Tt ti o 0t TG an giter apprepriate dise’ sure ot admini-

. . e T e ;up:}' Weee t ]G;Q)' The
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attorney general will investigate violations and take appropriate
action (idem, § 29045, West, 1974). The intent of this legislation is:
to encourage privately supporied education, to protect the integrity of
degrees,and to encourage the public institutions' recognition of the
private institutions's conferred degrees (idem, § 29046, West, 1974).

The California Postsecondary £ducation Comnission has the responsi-
bility of coordinating public higher education within the state ({idem,
§§22710 to 22716, West, 1974). Jhe commission is directed to develop a
five-year plan w~ith annual updates for postsecondary education that
will consider programs and resources of the private sector (idem,
§22712(2), West, 1974).

California nonprofit educationa'! corporations are exempt from
taxes on items used for educational purposes (Calif. Const. Art. 13,
§1A, West, 1962; see also Calif. Ann. Rev. & T Code, §203, West, 1973).
The State Scholarship and Loan Commission coordinates loan and
scholarship programs (Calif. Ann. Educ. Code., §31201 et seq., West,
1969). The scholarship program is vailable to ..udents attending
public or private institutions. wupportunity grants are glso available
to students in both sectors (idem, 5§ 31261 to 31265, West, 1970). The
state also has a fellowship program for graduate stuc.nts enrolleq in
public or private institutions (idem, §31240.5, West, 1971). The
graduate fellowship act states

that it regards the collegiate education of jts
qualified .itizens to be a public purpose of
gieat importance . . . [and] that it does not

intend this chapter to be construed as grantinc any

1,
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present and future rights to the legislature;

or any other instrumentality of the state, to
control or influence the policies of any educa-
tional institution involved in the state schoiar-~
sh p program [ibid.]

The state is authorize” to enter into contracts with private medical
sct.ools for services or to increase their enrollment for state citizens
(idem, §31285,1 et seqg., West, 13973).

Master Plan

The Report of the Joint Committee on the Master Plan for Higher Education,

publishcd by the California Legislature in 1973, contains recommendations
affecting private higher education. The plan recommends regional
cooperative arrangements involving public and private institutions
(California Legislature, 1973, p. 8). In the area of governance tie
plan reccmmended the establishment of a coordination and planning
commission--the Califarnia Postsecondary Education Commission--for public
and 5?1vate pnstsecorda. y education (ikid., p. 27). The commission,
which was established in 1974, provides an inventory of s!} acadumic
programs on and of f campus and is an informational clearinghouse for
tne system (ibid., p.27).

Tne section on lndependent Higher Education reaffirms the state's
responsibility to assure the survival of private higher education.
The plan states that

“he conflicting values of state responsibility

and institutional autonomy are probably best reconciled

lffh
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with the continuation an® expansion of current

orograms which channel funds through students

rather than directly to institutions. The Joint

Committee has concluded that this approach has

educational and sconomic merit Channeling aid

through the corsuiner also increases student

options [ibid., p. 65].

The plan r~-ommends the increased funding of the Graduate Fellow-

ship Program (ib d., p. 73, and raising the number of state scholarships
to aid private colleges (ibid., p. 72).

A subsequent report entitled !ndependent Higher Education in

Califorria: Development of State Policy, was published in 1974.

This report outlines the process of defining a public policy regarding
private higher education's role in the state and of evaluating the
current financial status of private higher education. The report

reached two basic conclusions: (1) "A systematic analysis of objectives,
programs, and criteria should precede any major changes in levels of
state aid to independent higher education'" and (2) '"the character

and accuracy of data indicating financial conditions should be improved"

(Independent Higher Education in California, 1974. p. +,.

The report sets out criteria for analysis and procedures to be
followed. It recormends continued funding but no increase. wuriing

untrl the systematic analysis of progrars and the {inancial data are

made available from the Postsecondary Educatior Commission (itid., p. 21).

It
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onnecticut
Summary. Connecticut has 21 public and 25 private postsecondary educa-
tional institutions (U.S. Department of Health, Education, and Welfare,
1975, p. xxii). Ine private sector enrolls 38 percent of the total
7enrollment in postsecondary education in the sta.e (idem, 1975a, p. 70).
The Commission Br Higher Education was established to coordinate and
de.,elop plans for public and private postsecondary education (Conn. Gen.
Stat. Ann., §5 10-322 to 10-326 et seq, 1965). The state's master plan
deals with both public and private higher education.

Statutory Law

The nyt-for-profit corporate law covers the establishment of nonprofit
corpo}ations, including those for education purposes (idem, §33-419 et seq.,
1959). The Commission for Higher Education is responsible for the

licensing and accreditation of programs and institutions of higher

jearning (idem, § 1u-224 (A-5), 1972). The commission establishes
requirements for licensing or certification. Private nonprofit

educational institutions cannot award degrees unless certified by the

commission or a regional accrediting association. A fine can be levied

for violation of this act (idem, §10-330, 1969).

The Commission for Higher Education is directed to develop a five-
vear plan for the state's postsecondary system (idem, § 1-324(b), 1972) .
The plan is: set goals for the system of higher education; establish
roles for constituent institutions; design more efficient utilization
of facilities and plans for ne facilities; develop means to avoid
duplication; and consider the long-range nlans of independert collraes

in Connecticut (ibid.).
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The state provides several benefits to the private sector. Private
nonprofit educational corporations are exempt from taxation on
property and donations (idem, §12.81(8), (2), 1971).

The state provides direct grants to private institutions based on
the number of state citizens enrolled (idem, 5510-331a to 10-331H

' et seq., 1972). Of the monies received by ;he institutions, 80 pecrcent
must be used for financial aid to Connecticut students (idem, §10-33I1f,
1972). The state also offers a scholarship for cit ens enroiled in
special education programs in the public or private sectors (idem,
§10~333, 1967) and sponsors a guaranteed loan program for scudents
enrolled in the pu.iic or private sectors (idem, §10-334; 1965). The
state also ?rovides bonds for finuncing facilities at public Qr private
rnstitutions (idem, §10-337, 1965).

The state has auvthorized the commission to e<tablish regional
centers to develop ''concurrent anu cocperative use of two or ~sre state
institutions'" (idem, § 10-326a, 1969). The centers are authorized to enter
into cooperative arrangemen:s with private institutions (idem, §326c¢ .
1969). The commission is also authorized to enter into contracts with

independent colleges for programs facilities, and services. The law

states:

In order to secure for the citizens of Connecticut

5

the additional advantages which would accrue under

more widely coooperative arrangements between public
colleges-and the indep>ndent colleges, the Commission
for higher education is authorized to enter into

con._racts with the independent colivges. Such

Loh
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contracts shall encourage,.promoLe and coordinate
educational developments which are mutually bene-
ficial to the citizens of the state and the inde-
. pendent colleges, increase the use of available
facitities, prev.nt the duplication of expensive
and specialized programs, and further motivate
ccoperative efforts- by the public system of
higher educati and the independent colleges

to direct their work to the solution of contem-
porary societal problems [idem, §10-326f (a), 1972].
Master Plar

Connecticut's plan, ertitled, Master Plan for Higher Education in

Connecticut 1974-1979, makes severa! recommendations that involve

-

or require action by the private sector.

I. The commission requests that independent institutions submit
a missior stitement (Commissinn for Higher E-4ication, 1974, p. 157).

2. Public funds should Se used for cooprrative programs spor-
sorea jointly by public and private institutions, including admini-
strative servi-es (ibid., p. 158).

3. The private sector should attempt to meet the needs of new
“tudent clientele, especially part-time students (ib.d., p. 160).

4. THe Subcommitie. on Coordination and ?larnning should include
a ro.oresentative from the private sector (ibid, p. 162).

5. The Commissioner for Higher Education should be given authority
to centract with funlic or private institutions to de.elop programs of

& nontraditional natur> (ibid., p. 168).

Lu
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6. Financial-aid programs should be revised so that more adults

and part-time students can qualify for a’d (ibid., p. 169).

7. The public and private sectors should develop eqguitable trans-
fer policies to allow students mobility among -types of institutions
within the state (ibid.).

8‘ All institutions should increase their recruitment of minorities
(ibid., p. 171).

9. There should be increased funding for aid to students at

private institutions (ibid., p. 177).

I1linois
Sumnary. Illinois has 50 public and 87 private postsecondary educational
institutions within its borders (U. S. Department of Health, Education,
and welfare, §975, p. xxii). The private sector enrolls 26 percent of
the total enréllment in postsecondary institutions (idem, 1975a, p. 70).
The board of higher education is directed to coordinate public higher
education and develop lony-range plans for postsecondary education in
t1linois (Smith-Hurd Ann. Ch. 144, 85181 *o 192, 1967). Illirois master
;

plans consider issues involving the state's private sector.

Statutory Law

The not-for-profit corporate act authorizes the formation of the not-
for-profit corporations that serve an ecucational purpose (idem, Ch. 32,
§5163al to 163al00, 1951, see especially §163a3, 1971). The Illinois
'aw also dictates the procedures and regulations of establishing
institutions of learning (idem, Ch. 32, 513 to 17, 194Y). The trustees

of the institution are given the power to award degrees for programs

17
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that have been certified by the state (idem, 84, 17. 1949). The insti-

tution must file an application with the superintendent of public
instruction beforg it can be incorporated and allowed to award degrees
(idem, Ch. 144,55 121 to 135, 1964). The application must contain,
among other things, its purpose, fees to be charged, qualifications of
the teaching staff, and degrees to S; awarded (idem, §123, 1945). The
superintendent is authorized to inspect the institution (idem, 8123,
1945), and revoke the certification after a hearing and notification
have been completed (idem, 8125, 1945 8126, 1945).

The state board of higher education is directed to define the
role of private higher education within the state (idem, Ch. 144, 8191,
1961). The board is also directed to develop plans for medical education
(idem, §186.1, 1965) and for an information system for the public
sector {idem, § 186,2, 1967).

The state provides certain benefits to private institutions. Not-
for-profit educational instit:¥ﬁggs are exempt from use tax (idem, Ch.
120, 839,3, 1967). The Educational Facilities Authority issues revenue
bonds for educational facilities construction at private institutions
(idem, §§1301 to 1323, 1969). The state also allows public institutions
to enter into Interinstitutional! contracts for programs with the
private-sector institutions or to set up corporations that sponsor
such programs (idem, §§ 281 to 285, 1972). The state will issue grants-
in-aid for such programs (idem, 8 284, 1074). The state also awards
grants to private institutions providing medical, dental, nursing, and

allied health programs (idém, Ch., 111-1/2, 8§58 821 to 829, 1971).

Lie




167

Master Plan

The First master plan in illinois, entitled A Master Plan for Higher

Education in l1linois, was published in 1964. tn this plan the board *

discusses the citizens' need for frecdom of choice through a diversity
of institutional types (Board of Higher Educaticn, 1964, p. 7). The
plan notes that 83 percent of the funds for the state scholarship
program went to students enrolled in private institutions (ibid., p. 25).
The plan recommended that private higher education personnel continue

to serve on @dvisory and study committees developing future master plans
(ibid., p. 68) .

The second master plan, entitled A Master Plan: Phase Two, wés

published in 1966. This plan notes the need for cooperation from the
private sector in order to accommodate the increasing demand for higher '
education {Board of Higher Educaticn, 1366, p. 22). The plan noted
that despite the large sums of money made available to New York's
private institutions, their share of thz enrol Iment declined. There-
fore, no savings were accrued by furiling the private secror, because
new public institutions were still required. The plan, however,
argued that even in light of the New York experience, funding to

aid students in the private sector would be a sound investment for
the state and would allow private institutions to maintain high
admission standards (ibid., p. 26).

The third plan, entitled A Master Plan: Phase I, was puhlished

in 1971. This plan's purpose was to '‘[d]evelop recommendaticns to

establish an integrated system of higher education, one state-wide

network, calling upon~and\3tilizing to the fullest extent possible the

17
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resources pf public and private colleges and- univer.ities" (Board of
Higher £du-ation, 1971, p. 9). -

The plan recommends that financial assistance programs to private
institutions be increased to assist the private sector in reaching its
enrollment capacity (ibid., p. 28). Another recommendation deals with
the development of an integrated system in Illinois to utilize resources
in both sectors (ibid., p. 11). To this end the plan recommgnds the
formation of an advisory committee to assist the board in establi§hing
a library and learning resource network (ibid., p. 40). The plan also
advocates the development of a state-wide computer network {ibid., p. 44).

In developing better utilization of resources the plan recommends
methods of implementing '"a Collegiate Commom Market that utilizes the
existing and developing resources of the public and private sectors to
broaden and maximize educational opportunities and reduce duplication”
(ibid,. p. 11). The plan further defines the Collegiate Common Market:

Possibilities for cooaperative programs among the public
and private colleges and universities include the bnoad
utilization of high-cost educational resources, such as
computers, libraries, and graduate programs, the sharing
and interchangeability of special institutional capabi-
lities, such as faculty, programs, and facilities to
provide wider educational or community services to
the region. Some examples include:

Distinguished professorships with

lectures on all carpuses.

Faculty rotation plan for academic terms.

Part-time faculty auong cooperating colleges.

~ oy

(1
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i
~
inter-library plan. K ,
n r y P \\ i
i

T N———— Audio-visual pool and closed _ircuit television.

Intercollegiate class attendendance privileges. !
Major facilities sharing. !

Intercampus transportation.

Intercollegiate tours abroad.

Community Cultural and Enrichment Program.
Married student villages.

Central intercampus health clinic.

Joint purchase and use of scientific equipment.
Student-teacher practice-training placement.
Common student health and accident insurance. ‘
Common faculty-staff insurance.

Covperative purchasing.

Cooperative graduate programs.

Trustee seminars and education.

Computers and data processing.

Coniractual interchange for program o‘feriqgs.

Intercampus special events.

While the ultimate objective of a common marke. ic the

statewide sharing of resources, programs, and oppor-
tunities, regional efforts may be the first step in many
program areas. The ta. force of the Collegiate Common

Market will develop recommendations for a framework to

undertake many of the projects cited. [ibid.. pp. 15-16].

ERI!
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Finally, the plan recomaends & grant program for nonprofit schools
similar to tnose provided fo. health programs in the private sector.

The Master Plan, Phase IV had not been released for publication at the

time of this writ.ng. However, a status report published by the board
in 1974 indicates that an extensive study of the financial conditions
and financial a.d programs to private institutions will be included.
Kentucky
Summary. There are eight public and 28 private institutionsin the
state of Kentucky (U. S. Department of Health, Education and Welfare,
1975, p. xxii). The private sector enrolls 17 percent of Kentucky's
_students in higher education (idem, 19753, p. 70). The Council on

Pubiic Higher Eduzation coordinates the pubdblic institutions in the

state (Ky. Rev. Stat., 5164.010. 1972). The council is directed by
law to develop a comprehensive plan for publ!ic higher education in
Kentuzky (iden, 8§164.02-, 1972). The planning document was in draft
form and not availeble for analysis at the time of this study.

Statutory Law

Kentucky's law regarding not-for-profit corporations governs those
corporations founded for educational purposes (idem, §8273.161, 273.°
390 et seq., 1971; see also 8273,167). The state code sets guidelines
for the certification of degree programs (idem, 85 164,945 to 164.
947 et seq., 1972). The purpose of this law is to approve bona fide
colleges and universities and prevent fraudulent practices ({iden,

) §164.946, 1972) The statute authorizes the Kentucky department of

education to adopt regulations, standards and procedures for licenrsing

=

private higher education institutions. The law states:
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Nething contained in K.R.S. 164.945 to 164.947

is intended in any way nor shall be construed
to regulate the stated purposes of non-public
colleges or to restrict religious instruction
or training in a non-public college [idem,
§164.947(2), 1972].

The state affords certain privileges to the private sector. One
is that of eminent domain. According to notes 23 and 39 (Ky.Comst.
Art. 2z 1971), the state legislature can give condemnation powers to
private institutions that it deems to be serving the public good (see
also Ky. Rev. Stat., §416.010 et seq., 197!). Piivate nonprofit
educatfgnal institutions are exempt frcm property tax (Ky. Const. Art.
170, 1971). The Council on Public Higher Education is given the power
to> enter into contracts with individuals or agencies for services
including but not limited to; programs of research, socialized training,
and cultursl enrichment (Ky. Rev. Stat., §'64.020(11), 1972). Students
in private institutions are eligible for tuition grant and s .dent
loan programs (idem, §§164.740, 164.735. 1972).

Master Plan
The state's comprehensive master plan was unavailable, but the Council

on Public Higher Education provided a document entitled Licensing of

of Non-Public Colleges (1975). Although the state board of education

is given statutory responsibility for setting guidelines for licensing,
they have agreed to have the Council or Public Higher Educat:on assume

the task. The licensing procedures govern all inst:tutions establishcd
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- : - o cting anstrtathyons wirth college!!
L e 3te are not atfected by tnis taw., A license
v tet o B the dinstitution §s eccredited by an

Y

ey by tre 850 Offrce of Fducation or accepted by the

oo Hirarer Btucation for as loong as accreditation is .
e et R nenacrredited college anplying for a license must provide i
Co Ve iy anforngtion to the conncils evidence of financial stability;
crete tona on fide with the council (amount based on enrollment); ihe ;‘
couifrcatier o7 sdministrative officers, directors, owners, and the
Tiewlte, tne type of facilities and equipment; the library facilities
forosa 0 cigeam and suparvicion of procedures for curriculum revision,
o e of upervision and suppert of programs; and a visit by the
b te samps in each of the above areas the councii has set .
© -+ “randards the colliece must raintain. The law also sets guide-
ey ot oad ertising. recruitment, and contents of the coilege catalog,
oL others. bt aiso provides procedures for appealing a council
-+ te revake a college license. :
it counc ] includes info mation on several consortiums formed by
©oana private institutions on a re onal basis. Although the i
'
4 . T et qeven noney directly to the private colleges or the 3

s, tT oy, cLven money to the public institutions involved

C v for consortium § tograms, k
Maine .
. “oie ona b opublic and 1h private institutions within its

e S Lepartment of Health, Lducction, and Welfare, 1975, p. xxii).

b toderrs erralied in postsecondary education, 24 percent were

2
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sttending private institutions (ide., 1. ., p. J0). The board of

- »

trustees of the Universi'y of Muine not only coordinates all public
postséyondary institutions., but al=o has so - involvenent with the
private sector (Maine. Rev. Stat. 20, -225') . The <tate's master plan
was developed t the Higher Education Pluniing Comrission, a 126¢

commission concerned primarily with facilicies. Honever the olan deats

with all aspects of nigher education, in~'sding the private sector

Maine's lawec  "corporations withouat stoct' inclue educational cor-
porations (idem. 13, 3901 et «eq., I"54). 1Ire secre-ary of Ltate must

G03,

receive a copy ot the corpcrate bylaws and constitution {icdem, 13

’

1954} . Applications for the certification of degree progra 5 are nade

-

with tne state board of education. The ¢.itrria used tc evaluate pro-
grams are: adequacy of facilities; aualifications of faculty;
character of programs; requirements for the degree; admissiouns policies,
financial resources; and governing rolicies of the institution. On

the basis of the evaiuation the state le-islature, where appropriate,
will give approval to the institution to award degrees {idem, 20

’

£2202, 2203, 1973) . )

1,

The board of trustees of the University ¢f Maine has control ove
publi- stitutions. However, the law defines several ways in which
the public and private sectors must work torether (idem, 20, 5 2251,
1967).  The lew recormends: (1) that the higher education needs of
the state be met cither through public institutions or through coopera-
tive ¢fforts with the private institu® (ide , 20, £2251 (L), 1967);

-

(2) that existing or new private inst. ons be encouraged to con’inue
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Vf be estaurished where studies justify such action (ider, 20, +2251
(5), 1967); (3) that cocperation between the public institutions and
private institutiohs be encouraged to further develop educaticial
proceoans and services within the state.

Real estate of coliegyes authorized (o confer degrecs 15 subject
to taration, However, upon gayment of the tax, the college will receive
a3 revate not to exceed $1500 (idem, 36, £652. 1963). Honpro‘it educa-
tioral institutions are exempt from sales, stirage, or use tax {idem,
36, 51760, 1967).

Financial aid to the private sector is provides t- students. The

.
state n2g a tuitior equalization program that au,. d, a7ants-- Lg-ed on

Qs

financial need~=- to students attending pr.vate institurions der, 20
w231 et seq., 1973). The student loan prograr include< students in
, 1968) .

beth the puolic and private sctors (idem, 27031, et s,

Master Plan

Maine's rastor plan, Higher Education Planning for Maine, involves the
J— x —— X

. . . . . N .
private sector.  fs cne of its oliectives the olan lisks "entering '=to
\

\ \
o ajreement v th other institutions, agencies and industxy to enrich

e ational resources' (Highe: tducation Planning Commissiok, 1972, p.
Sa, o . Stdent and facuity exchanges between all instntﬁziong,

X
rublic and private, are enchuryged in arder tu provote institutional

cpeciagtiratic  in high-quality proarams while protecting diversity of

., rtunvities.  Graduate education and research Teng therseives Lowsuoh

Cope=ation.  The vlan recommend, 1) s Mtrustee foruet of coouern g

aeoof priviate on titutions to consult with the University of Maine

Tty c it dets cmang areas of coceration Libid., a0 260 i, 12
a ot proy o ro recruit minority faculty and studenty {ined., po 24,
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oo}, W31 contracte with private colleges and uaiversities tO enroil :
“tudents from putlic institutions in pecific courees (ibid., p. 25, .
£21}), (4} a "partnersh,p’ between one oF mere private colleges in
graduste stud, vioia , p. 26, #24), (5) joiat utilization of certain
3
services, su_h as television and corputer {ibid , p. 26, #25). .
Massachusett, i
S5 ary.  Ihis statc has 31 punlic and 87 private postsecondary insti-
tutions within it anrders (U, S. Depart «nt of Health, Ecucation, and
Welfa-e, 1475, p. xxii). The private sector has 58 percent of the
students a'*ending postsecondary instituticns (idem,1975a, p. 70). .
The roard of nhircer education courdinates public institutions of : .
riencr o edigcation (Mass., Ann, Ch, 15, -'D, 1973). The state is in tre
wroces s of develop 2 e master plar that will dea' with both public
I~ '
and private n¥gndr education. )
Statutory L
3 .
Tne -~tate law governing educa*ional corporations establishes who may
for an institutior of learnin  (idem, Cn. 180, &1, 197}). The persoral .
procerty of ecucational corporations incorsorated n Ma<sacthusetts is
exernt froo tavation iden, b 39, °5 {1830) along with real provert
g N
co et for charatat le or ccucational purposes fider, (b, 59, £C 18%9). .
The Loard of ~agher odacation has the responsibility of gaoro.
Coosearer oresracs 4 der ) Che oty 530, 1965), and ha  the right to .
.. .,
. S I S S S INT I R Fooses o after rec 0 of gra chiye by L
T S R L “roandla oar Gt fon cease, tha board ot Ry ner B
A A L S B wa e coatral o g cvords fider th Ao 3, 1, N
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The state board of educe*ion is charged with promoting the pest
interests »f public higher education within the state (idem, Ch. 15,
51D, 1973), and includes one representative of the private sector (idem,
Ch. 15, §1A, 1973). The board is also diredk§§ to organize an information

_enter with data from both the public and private institutions (idem,

Ch. 15, 51D, 1973). S<hol ships are given to students rolled in public

or prizate institutions widchin the state (ibid.). The law also provides
that the trustees of state¢ cclleges and the University of Massaciuse s
car contract with any institution to provide services (idem, Ch. 73,

4

, 1973; Ch. 75, 511, 1973).

g1

hMaster Plan

In a document entitled Procedures for Guiding the Rate and Direction

of Growth 197h Updatc as a Part of the Board of Higher Education Planning

Process, tn ..ard of higher education outlines the processes to be

used in developing & master pla~. This document discusses the role the
private sector has playe® in higher education within the state, a role
that must be consid d in an. olanning process (Board of Higher [du-
cation, 1974, p. 5). Accoruing to the board, the objectives of the
master peae Jhould be the coordination of educational programs to

¢ Jre the asi L nmuanber ot proa-ams available to citizens, to avoid

unhecessary duplic= o, e Aieate manpower needs, and to protect
the puclie interest Litid., p. 3k The Adocunent also discusses the
cemd For g oo Tar ol roe s o g residents a choice ameng a

. . , . P .
Airae range of iratituer mal tyoes anrd proarams (1hid., p. 55),
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Minnesota
Summary. This state has 26 public ard 36 private postsecondary insti-
tutions operating within its borders (U. S. Department of Heal:h, Edu-
cation, and Welfare, 1975, p. xxii). 12 pe ent c¢f the students in higher X
cducation are enrolled in the rrivate sector (idem, 1975a, p. 70). The
Minresota Higher Education Ccordinating Commission is charqged with
ccordinating oostseccndary education within the state (Minn. S.-r. Arn.
Ch. 136A.01 et seq., 1935). Although state mastzr plans do not exist.
the commission subimits biennial reports to the legislature containing
information on the current status of postsecondary education and makes
recommendations for .h< biennium. v

Statutory Law

The state's not-for-profit corporate law governs the foundation of
educatioral ciporations with the state (idem, Ch. 300, 1905). All
colieges and universities are exempt from property tax t(idem, Ch. 272.
02, 1978; Minn. Cost. Art. 9, §1, 195]) and income tax (Minn. Stat.
Arn. Ch. £,0.05, 1951;. The trustees—of an incorpoiated college have
the power to prescribe courses and award deqrees, but are subject to

visitation by the Commission on Education (idem, Ch. 121.18, 1951).

- oy
The Minnesota Higher Educacion Coordinating Commissicn “1s the
coordinating and planning responsibilities for all higher education
within the state. Specifically, the commission is resporsible‘For o
continuous studv, enalysis, and long-range nlanning for the public B

and private séctors. It sets priorities with respect to plans and
programs arv state institutions {(idem, Ch. 136A.0h 1665). The law

requests all public and private inscituticons to cooperate with the

El{lC 1 5.3
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commission (idem, Ch. i36A.05, 19 ,), and requires the commission to
repnrt to the governor, the leaislature, and all nublic and private
institutions annuaily (idem, Ch. 136A.C7, 1965).

In the area of financial aid the commission can award s holarships
tu student~ attending public and private postsecondary instjtutions
(idem, Ch. 136A.09-13, 1967). The commission is also zuthorized to
enter into contracts with private institutions to provide more educa-
tional opportunities for stcete residents. The program is designed to
maximize the facilitizs in the private sector by giving an institutional
grant for each state resident enrolled in the institution above the 1970

fiour

~
Yy

[

and a grant to each low-income resident enrce'led in privatie
institutions (idem, Ch. 135A.18. 1971). Finally, the Higner £ducatior.
*acilities Authority is authorized to provide bonds for construction
and renovation in both sectors of higher education (idem, Ch. 136A,25,
19/1) .

Ma.  Plan

Although the state doces not have a master plan both the 1973 report,

with the private secteor. Both plans encourage cooperation in the
gathering of data concerning institutions within the system. Both
emphasized the need for regional cooperst -n and conscrtiums. The plans
dit uss several existing programs.

ae,calledTry “olle e University, invoi.es North Dakota State
barversity, the University of Minnescta-Moorhead, and Concordia Colleqe.

Ali three institutions are located in the Farqo-Moorhead metropolitan
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area on the westeri. border of Minnesota. A student can take zourses

at any of the three colleges at no extra cost. Several other consor-
tiums involving public and private institutions exist in the state, and
the commission is encouraging more (Minnesota Higher Education Coordi-
nating Commission, 1973, p. 60; 1975, p. 81-85).

The 1975 report discusses the future of the state contracting
program. The report cites the declines in enrollment in Minnesota
public higher education (idem, 1975, p. 93). In light of this decline,
the commission recommends that *he contract program be’continued at
its present level (ibid., p 99). |In doing so, the commission acknow-
ledges the importance of the private sector (ibid., p. 93), while
fulfilling its responsibility to maintain a strong public sector.

New Hampshire
Summary. New Hampshire has 10 public and 15 private postsecondary
institutions within its borders (U. S. Department of Health, .-ucatior,
and Welfare, 19/5, p.xxii). The, private institutions educate 42 percent
of the studernts enrolled in higher education {idem, 1975a, p. 70).
The Postsecondary Education Commissior. has gplanning and coordinating
responsibilities for higher education within the state (N. H. Stat.
Ann. §58186-D to 183-5:10, 1973). The staiec's master plan, A Plan for

Postsecondary Education in New Hampshire, was publsihed irn 1973 and

deals with both public and private higher education.

4
Statutory Law

Educational institutions are covered under the not-for-profit corperate
law (idem, §292:1 et seq., 1969). There are specific laws sverning
the approval of degree programs by the Postsecondary £ducation Commission
N \
15 )

AN
A

)
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for Colleges and Universities (idem, §292:8-A et seqg., 1973). These

-laws cover institutions that have been in operation less than three
years (icem, §292:8-FF, 1973). The commission must approve an insti- L,
tution on the basis of plans containing information or facilities,

g quality of program, qualification of facuity, and financial stability
(idem, §292:8-D, 1973; §292:8-F, 1973). The commissioner recommends
approval of the institution's degree program, and legislative action is
required before'degrees may be awarded (idem, § 292:8-H, 1973). The
commission has injunctive relief for noncompliance with this act (idem,
§292:8-J, 1973). The building and property of nonprofit education
corporations are exempt from taxes (idem, §72:23 1V, 1969).

The Posztsecondary Education Commission is composed of members from
both the public and privater higher education (idem, §188-D:1, 1973).
The commission is directed to conduct studies and develop plans in order
to avoid duplication and utilize effectively the state's educational
resources (idem, §188-D:9, 1973).

Master Plan

The state's master plan investigates the financial condition of private
institicions. Based on the data provided by these instiEutions, the
study shows that private institutlions were in poorer condition in 1972
than thev were ir. the previous year (Sackett, 1973, p. 60). The report
concludes that the 12 colfeges (except Dartmouth) could not withstand

many more losing years (ibid., p. 63). However, the plan supports a

tuition subsidization program to students in the private sector only
if it does not come from State University System allocations (ibid.,

p. 87; see also pp. 67 tu 73). The report recommends a long-term
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commitment to subsidize resident students enrolled in professional

programs not provided by tne public university system (ibid., p. 87).

The plan also recommends that publ.c and private colleges operate on

a uniform calendar to allow joint ventures in the utilization of pro-

grams and facilities (ibid.) and that the private colleges wishing

to offer courses in continuing education do so in cooperation with

the appropriate school in the university system (ibid., p. 89). Finally

the plan recommends that the three Catholic colleges in the Manchester

area either consolidate or increase courdination so that they may more

effectively participate in the Merrimack Valley Branch Cormunity College

and Continuing Education Center (ibid., p. 90). The plan notes téat

New Hampshire currently has a contract witn Dartrouth Cullege to provide

professional training not provided in the state system, {ibid., p. 70).
New Jersey

Sumnary. The -~ are 28 puklic and 3] pr. ate institutinons of higher

education .. ew Jersey ‘U. S. Department ¢® dealth. Education, an

welfare, 1975, ». xxii). The 31 private institutions educate 26.5

percent of the state'. ~t population in higher education ‘idem,

1975a, p. 70). The board ot higher education, established in 1966,

coordinates all institutions in the public and grivate sector. The
. . . {
board issued Goals for Higher Educatior in New Jersey as Phase Il of
o \
. . ///
its mascer plan in 1974, and s now working on Phase Ill. Both phases ~
! and 11 deal with the public and private sectors.,
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"istitutions of learning are governed by the provisionsof the New Jersey

Statutory Laws

not-for-pr~, . corporation laws (MH.J. Ste*. Ann.§§15-11-1 et seq.,
1924) . Educational institutions, puplic and private, may acquire land
through statutory condemnation proceedings (idem, ,15-11-8, 1924). No
corporation created since April 1, 1887, may grant a degree or diploma
of grad@atinr or proficiency within the state unless it has filed a
certified copy of its articles of incorporé%ion with the bouard of
h: her education, and obtained a license to operate as an educational
corporation from the board (idem, §18A:88-3, 1966). The state attorney
general may, in a civil action, restrain the opcration of any educational
corporation which has not first obtained a license f-um the board (idem,
§18A:68-5, 1966). The board can revoke any license i’ has granted (idem,
§18A:68-7, 1966). In addition, the board exercises general visitorial
powers of supervision and control over those institutions it\Jicenses.
: N : o

Th 'se powers inciude the ;Tght to visit licensed unstltutlonig to
examine the 1 apn2r in which they conduct their affairs, and &o enforce
observance of the state laws (idem, §18A:3-14 (R), 1972). L A

The department of higher education, headed by the baard, was
formed © encuurage cooperative programs for institutions of higher

education and to coordinate state and federal activity (idem, §18A:3-3.

1966). Of the 18 members of the board, one menber is appointed to repre-

sent tne pritate sector {idem, §18A:3-13, 1966). The board is required

to conduct research or higher educéY%QQ~peed§h§nd to ""develop and main-

tain a comprehensive master plan which shall be long range in nature

and be regularly revised and updated"’  (idem, §18A.3-14, 1972).




New Jersey exempts property of educational institutions fronm taxatior:.g3
“‘N\\\\\\\\Tﬁtluding tax on any inéome or profit so long as the income or profit
is used for educational purposes (idem, §54:4-36. 1967). The state also
provides financial aid to the private sector through a combination of
contracts, grants, facilities, loans and student aid. The board is
authorized to pay annually to private institutions $300 per Hew Jersey
student enrolled (icem, §18A:72B-4, 1972), and $600 per student in excess
of the prior year's enroillment of New Jersey resident students (idem,
§)8A:72B-5, 1972). The board may contract with privéte institutions
to provide specialized graduate and professional programsthat would
reduce or eliminate the need for the state to create such programs

(idem, 818A:72R-6, 1972), and the board may provide private institutions

/‘ wi th computeé, library, and other services available to public
/) institutions (idem, 8§ 18A72B-7, 1972).

Direct grants for supplementary educational programs and for
tutoring and educational aid to minoriiies are authorized under the
Educatioral Opportunities Fund Program (idem, §I8A:71-28, 19638). The
State Edu ational Facilities Authority may issue tax exempt bonds for
construction of punlic and private educational facilities. The preamble
to the educational facilities authority law sets out the state's educa-
tional objectives:

It is hereby declared that a serious public

emergency exists affect’ ; and threatening the
welfare, comfort, hecalth, safety and prosperity

« of the people of the state and resuiting from

the fact that financial jesourcees  are 1y bong
}
|
\
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with which to construd required dormitory
and other educational facilities at public
and private institutions of higher education;
that it is essential that this and future
generations of youth be given the fullest

opportunity td learn and tc develop their

intellectual and mental capacities; that it

is essential that institutions of higher
education within the state be provided

with appropriate additbnal means to assist

such youth in achieving the required levels of
learning and development of their intellectual
and mental capacities; that it is essentiai

that all resources of the state be employed

in order to meet the tremendous demand for
higher educational opportunities: that all
institutions of higher education in tie state
both public and prirate, are an integral part of
the total educational effort in the state for *
providing higher educational opportunities, and
that it is *he purpose of tnis chapter to pro-
vide a measure of assistance and an alternative
method to enable institutions of higher edi-
cations in the sta.e to provide the facilities
which are sorely needed to accomplish the

purposes of this chapter, all to the public

!

Lo




benefit and good, to the extent and manner
provided herein [idem, § 18A:72A-1, 1966].

Aid to students is developed under four programr. competitive
scholarships for up to 5 percent of graduvating high séhool seniors to
attend public or private institutions (idem, §18A:71-1, 1959); incentive
grants for schclzrship holders attending schools whose tuition exceeds

500 annually (idem, § 18A:17-16, 1966) and tuition-aid grants based on
financial need to students of New Jersey in%‘itution; wnose tuiticn ex-
ceeas $450 annually (idem, §18A:71-28 et seq., 1968) and a County
College Assistance program for junior college studenrts who transfer tn
four-year public or private institutions.

Master Plan
. wase | of the New Jersey Master Plan for Hicher Education was pblished
in January 1970, under the title Goals for Higher Education in New Jersey

The plan is based upon the premise that the New Jersey system includes
all i;;titutions, public and private, at all levels of higher education
(New Jersey Board of Higher cducation, 1970. p. 7). One of the major
goals of the Master Plan is'tu foster an "ntegrated systen of zublic
and private institutions" (ibid., p. 12).

The fact that the New Jersey system of higher

education includes all organized programs conducted

by
\

by institutigns chartered bt the state implies

both a goal of planning, to foster and inte-
grated system of public and private institutions,
and a concomitant responsibility on the part

of a system, and must formulate its own plans

-~
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wooperatively with other institutions and the

system as a whole. Similarly the state must recog-
nize its responsibility to nurture all institutions
in the system, and exercise its powers to encourage
needed developments, to discourage unsound expans’ .n,
and to effect coordination and articulation among
individual institutions as well as between the private
anq public sectors.

Public and private institutions differ in certain
important ways, and these differences must be re-
spected. Moreover, each institution-- public or
private--has a unique role to play. Nevertheless,
all colleges and universities, whatever their
history or pattern of governance, must contribute

to their maximum within the framework of the system
if the state is to meet its educational needs in

the years ahead. This integrated system must

sustain the proper balance between cooperation

3

and coordination on the oﬁe hand, and }nitiative
and independence on the other.

As each institution continues to deveiop its own
identify, it must guard against rigidities which

hinder its ability to change. Higher education

must be sensitive and responsive to social change,

as must professional associations and other insti-

tutions which establish standards for education

Ly
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programs. New Jersey colleges and universities

must be open to new techniqués and approaches ‘

to teaching, research, public service, and

institutional governance. To remain vital,

the New Jersey system of higher education

must constantly strive to find new ways to

improve itself. ' -
Phase 11 of the Master Plany¥ entitled A Development ;lan for Hidher
f£ducation in New Jersey, was issued in 1974, and deats with enrollment

projections §nd the mission of the various segments of the highe-
edycaficn system. One of the major recommendations of this PJan is
tne that state funds should flow to pr}vame colleges ana universities
as vital participants on thé state's system of higher education (New
Jersey Board of Highgr Education,‘1974, p. 10). The.justification
of expenditure of public -funis fcr private institutions is that inde-
pendent colleges and universities are inStitutions imbued with a
public trust;
The Board of Higher Education considers thét every in-
stitution of higher educatién, whether blic or ifide-
pendent, performs a public service. Like their public
counterparts, the independent colleges and*universities
serve the public interest by developing the ability of stu-
dents to be productive members of society and effective
citizens of the state and nation. The contributions
which these institutions make to the economic, pro-
fessional, cultural, social and civic life of ihis

<

state are incalculably greet, both financially and

1y




188

in terms of human values. In one sense, there-
fore, judged by services they render to ?pe~
public welfaré, the independent colleces and
un{versities are "public' institutions. They
are, in fact, imbued with a\public trust [ibid.

p. 33]. - t

In order to exploit the:independent higher education resources
» .

in the state, the board establishes the following objectives of aid:

1. To maintain ard strengthen the’present contri=

bution of the independent colleges and universities to

the state”s higher education effort. o

2. To increése the number of spacés available

to New Jersey nesidents in-a manner tha; would

cause New Jersey's citizgns the ]ea;L additional

capital expenditures. .

3. To assist students from New Jersey's lower

income families, especially those who are members

of the minority groups, in enrolling in independent

%

colleges.

L. To lower educational costs to students, for
this would increase the potential number of appli-
cants to’independent colleges.

5% To reduce the effective operating costs per
student through increased utilization of ‘resources
for this would thereby contribute to the long-term
financial strength of the indepen&ent colleges

[ibid., p. 35]

194
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In considering the establishment of new state colleges, the plan
recommends that full-time undergraduates at each public four-year college
shouia pe liwmited to 7,500 students. The board felt that with changing
enrollment patterns and increased énroilment-incenti;e aids to indepen-
den} colleges, the establishment of new colleges might be ‘unnecessary
(ibid., p. 45).

New York
Summary. New York has 80 public and 179 private institutions (U.S.
Department .of Health, Educaticn, and Welfare, 1975, p. xxii). The
private institutions have 38 percent of the, enrollment in postsecondary
institutions within the state (idem, 1975a, p. 70). The University of
New York is composed of all educat'~nal institutions, public and private3
within the state (N.Y. Educ-,}s 2201 to 237, McKinney, 1969). The
regents for the univeF{ity ! ave 5upervis?ry and coordinating responsif.
bilties for member i%stitugions (See also N. Y. Const. Art. 5,84,
McKinney, 1962). The state's master plan was develéged for the

coordination of the University of New York.-

Statutory Law

New York's nonpiofit corporate law covers the astabiishment of religious,

-

charitable or educational corporations (N.Y. N.P.C.L.,58101-114,

McKinney, 1970) . The law governing educational corporations supercedes
the N.P.C.L. lanwhere they conflfct ( N.Y. Educ. 216, McKinney, 1973}
see gen. 5201 et seq., McKinney, 1969). No educationd'institu;ion can

be established, allowed to confer degrees, or continue in operation

without the appioval of the board of regents nor can its degree pro-

grams be certified without regents' approval of its resources

0
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(minimum  of $500,00), provisions, and program (N.Y.Educ., §218,

McKinney, 1971). The regents also can revoke the charter with

. sufficient cause and they have visitation rights over institutions

under their control (idem, 5219, McKinney, 1952; §215, McKinney, 1947).
Several educational instituticns do not fill under the stipulations

of this law but are still under regents control. They are the Alfred

’
[

Unive}sity, Corne:l University and City College.of New York.

The Regents for the University oi New York is probably the most
powerfu[ organization of those studied. It has the éower to visit and
inspect, to revoke cha}tersb to approve and cert}fy degree programs,

to develop a master plan for higher education, and to require each
1 4

coliege or university under its authority to submit a master plan for

the institution's development (idem, §2Q1 et seq., McKinney, 1969).

The regents are directed to develop a master plan for the University -

institutions within the University along with defining the missions of
TN
instituti?ns (idem, §227, McKinney, 1571).
4
New York provides certain benefits fo private instituticns. Real
or personal propertv used for religious, educational or charitable
purposes is exempt from taxation and no statutory law may take away
this exemption (N.Y. Const. Art. 16, 51, McKinney, 1939; see also N.Y.
rax, §412, McKinney, 1971). They are also exempt from sales tax
i

L4

(N.;. Tax, §1116(a) (4), McKinpey, 1965). Educational corporations

‘

are given the power to eminent domain to operate their own water
works (N.Y. Educ., 8227, McKinney, 1969; N. Y. Condemn. §k, McKinney,

1967) . New York pr vides loans to.students attending regent-approved

F
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institutions (N.Y. Educ., §651, McKinney, 1969) The state also

offers a Regents' Competitive Scholarship, general-purpose grants,

and special-purpose grants to students enrolled in program other than

theology or.religion at regent-approved institutions in the state

(idem, %01 to 609, McKinney, 1969; 5%10, HcKinney, 1969; § 620,
McKinney, 1971). The law pro;ides for direct aid to private institutions
(idem, §6FOI, McKinney, 1973).. The state is also authorized t% give
enroliment grants to students'in'private medical and'aetal schools (idem,
86403, McKinney, 1974).

- The commissioner of education is authorized to enter into a contract
with a private iﬁstitutjon provided the institution i; incorporated
witﬁin the state, granting one or more degree programs, meeting régents

standards for certification, elégible for state aid uﬁdgy the United

. -

States Constitution, and g éinancial statement with the state (idem,
86401, Mck]nney,-1973). The commission can also contract with private
institutions for special testing, counseling, and tutorial services
(idem, §6451. McKinney, 1973). The State University trustees are
empowered to promote and participate in interiné}itutional arrangements

belween nonpublic and public institutions of higher education (ideﬁ;

§355(1) (9), McKinney, 1974).

Master Plans

This study analyzed two New Ycrk master plans. _The first, entitled

- E)

Edeucation Beyond High School; was mblisked in 1972. The plan makes 3

L ]
A . . .
number od recommendations involving private higher education. One is
for the development of & comprehensive system of postsecondary education

that would decrease duplication, maximize use of facilities, and promote

efficiency through interinstitutional cooperative ventures (Regents for

the University . . ., 1972, p. 261). Another is for the development of
1y, .
~ . et

‘\r\” .
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a planning and management informatiqn system for all postseconda}f
education (ibid., p. 262).. In the area of unde}graﬂuate, groduate, and
professional programs (ibid., p. 266) the plan discusses way to evalugte
progrars and eliminate duplica.ion Jna 1ight of the current enrol]ment'
and manpower projections. This involves assessing:programs gurrgntly
avéilable in ho?h sectors in the state and taking action accordingly.

In the area of facilities the plan recowmean that private insti -
tutions resvaluate current cons;ructibn plans and analyze ways to in-
crease facilities utilization (ibid., p. 271). The regents felt that
ghé future enroliment and financial picture made mékntenance and debt
service costs significant factors contributing to‘a potential grisisﬁ
for private institutions (ibid., p. 236).

For the first time the Caoammission on Independent Colleges and

Universities .submitted their uwn master plan and subsequent racommenda-

- PN t

‘tions. Five of the six recommendations were approved. They were"

’

1. that the State's Scholar Incentive Program be
rapidly expanded to make collegiate choice between

public and private institutions less decisively

= -

centered upon family econdmic circumstance.

2. that the private two-year colleges de

vl

admitted to full partnership.status in the

State's effort to expand its n&twork of co#munity-
junior colleges by inclusion in the elegibility
tables of the Bundy program.

3. that New 90rk State's system of direct _insti-
tutional aid (the Bundy Plan) b%/ggqfiif;;d and its

.




schedule of grants to private institutions

’

fundeu, at the very least, at levels sufficiently
high t> reflect the erosion the program has
suffered, through inflation, the past four years,

4. that the Regents Scholarship Program be

L]

continued as one of the principle vehicles

for encouraging excellence and aspiriation

among our voung women and, men.
5. that the Regents create a second schoclarship

program specifically reserved for successful com-

-

munity college and junior college graduates who wish
, : ;

to t-ansfer to a four-year institution to complete

~

a baccalaureate program [ibid.].

The regents would not reaffirm the principle of 'categorical aid"
to the private sector or that private. institution engineering programs
were eligible for such aid (Ibid., p. 237).

The regents' 1974 plan, entitled Postsecondary Education in Transition,

deals with problems affecting all sectofs of postsecondary eavcation.

In discussing programs tHe plan notes the current problems related .to
manpower and declining enrollments‘that require reevaluation of'existing " ;
programs (Regents for ‘the University . . . , l§7h, pp- 8, 9. 10).

In the health fields;, the plan advocates the continued use of the érivate
sector to meet the state's health manpower peeds (ibid., p 11).

. In the area of financial problems, the'pian ‘ecommends full impie-

pentations of the tuition assistance program (ibid., p.-47), and the

* 1Yy
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develop .wnt of a new institutional aid program to allow institutions
. ) P
to make adjustments to inflation without increasing tuition (ibid.,

p. 48). The plan also recommends the continuatior of a private-insti-

tution aid prodram based.on the number of degrees awarded (ibid., p. 52).

The state education department is directed .o study’ the issue of the

’
—

state's rcle in providing aic to pr}vate institutionsAexperiencing‘
financial dif-f'iculties (ibid.). .

in health professions education the plan recommends aid to private
medical and dental schools to expand enrollments. The plan advocatgs
a capitation aid program for private institutions providing health
progra@s (ibid:, ;. 55). ‘ LD

The regents apélauded programs in interinstitutiona} ceoperation and,

- 5 . -
will continue to encourage such programs through funding requests (ibid.,

p. 74). The plan also recommends that programs with low enroiiment not

be duplicated within a geographical area if the program is not essentia
to an institution's character (ibid., p. 75).

North Carolin; ’
Summary. North Carolina has 56 prlic and 43 private bostseCOndary
institutions (U. S. Departmén of H%alth, Educat{pn, and Welfare, 1975é
p. xxii}. Private institutions enroll 24 percent of the total enroll-
ment in postsecondary institutions within the state (idem, 1975a, p. 76).
t;e boa-d of governors of the University of North Carolina is respppsible
for uveveloping a coordinated system of higher éducation within the state

' »

(N.C. Stat., §116-1 et seq., 1971). The board is also charged wi'th
developing plans for publi¢c and private i;stitutions (idem, 8116-11 (1),

1571). The state is 'in théprocess of developing a five-year plan, but.

it was unavailable at the time of this research.

- ) ;‘, Iy
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Horth CarolinaJs not-for-profit corporation law governs, among others,
[ Y

the establishment of nonprofit corporations formed fcr educational
purposes (idem, §55A-1, 1955). The board af governors of the University

\ of Nor:h Carolina is empowered to prescribe standaras for a postsecondary
institution l'icense to confer deyrees (idem, §116-155 1971). [The board
. /'
may revoke the license of any private institution failing to meet minimum

~

standards (idem, §116~16(c), 1971).
The board of governors of the University of North Carelina, in

consultation with private colieges and universities, is directed to pre-

pare a plan for the state's system of postsecondary education (idem,
~ ) ) . '
§116-11(1), 197}, and to 'assess the contributions< and needs of the

orivate colleges and universities of the state.' All requests for

:
5

financial aid by the private sector are'rqviewed by the board before

. presentation to state agencies iticluding the general assembly (idem,
K

Y

§116-11711), 1971).
in the ar2a of benefits North Carolina nonprofit private educational

institutions are exempted from property tax (idem, §105-278(1), 19393

P

N.C. Cohst. AFt. 5, 32(3), 1971). Tte state also sponsors a contract

prog:.- with private institutions adiinistered by the board of goveinors.

. LN .
The terms of the contract provide that the state will pay a sum of money-

. . . . . »
designated by the general assembly to private institutions for each North
4

_arolina resident enrolled. The school agrees to provide a scholarship

program each year for needy students equal to the amount received (N.C.
13 -

-

Stat., §116-19. 1971). The State Education Assistance Program provides
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a pachage of grants, loans, and work-study or other employment for
residents of the state attending public or privan%North Carolina post-
seconcary institutions (idem, 816-201 et seq., 1971).

The state has a program of scholarships and‘loans for state stucents
enrofled in the health services prograas at accredited institutions
(idem, %31-121, 1969). The North Carolina General Assc-bly has also
enacted legislation grating direct aid to, several griva{e medical and
datal colleges “-~r the number of state si.dents enrolled in their health

«

services prograrms (Gen. Assembly Chs. 1006 and 1112, 1971).

~

Ohio . .

"Summary. Ohiqa has 33 pub]i&vand 71 private pqstsecondary educational
institutions within its bordérs (U.S. Department of Health, Education,
and Welfare, 1975, p. xxii). The private sector enrolls 25 percent
of the total enrollmént of Ohiopstsecondary institutions {idem, 1975a
p. 70). The Ohio Board of Regents }s the bodf charged with governance
of the state's public system of higher education and the coordination *
and planning for postsecor iary education within the state (Ohio Rev.

' Stat., §5 3333.0] to 3333.15 et seq., 1963). The state's master plan

dealt with issues involving nrivate nigher education.

Statutory Law

*

The Educational Corporation laws govern the formation of nonprofit

postsecondary education institutions (idem, §§ l7|§.0f to 1713.09 ét

seq., |9S§). Such educational qorporations must have.,a certificate

¥

of authorization from the board of regents to operate in the state

(idem, § 1713.02, 1971). The board is authorized to set standards for

4

{ .
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certification (idem, §1713.03. 1967).  The certificate can be revoked

(idem, §1713.04, 1967), and the board can get a restraining order
against any institution that awards degrees without the ccrtificate
{idem, 917!3.05, 1967) . ‘

Tne Ohio boai.d of regents was estabiished for the governance of the
public-system of higher education along with the coordination of public
and private postsecondary education (idem, §§3333.0l fg 3333.15, 1563;
see §3333.04. 1973). The board of regentg is also dirécted to develop
a master plan that wlll consider the needg of the people apd the role
of the publiz and private sectors (idem, §3333.0L (A), 1973).

Ohio grants certain beneffts Lo the private sector. Thz law states
that ""public" colleges and academies are exempt from taxaticn (idem,
" §5709.07, 1969) and, further, defines any property used for educational ’
institutions';s being used for ; public or charitaule purpose and theré-
fore exempt (idem, 55709.11, l9§9). Private in;titutions sre granted
access to the eminent domain powers of the brnard of regents (idem,
§83377.01 to 3377.15, 1968). in order to provide health services the
state has authorized the board of regents to enter into a contract with
private accredite; medical and dental <chools to enrol! a designated
nunber of state citizens ({dem, §3333.10, 1973). The state is also
authorized to enter into confracts with orivate institutions for aca-

dem'c programs not offered Ey the state (idem, §3315.09, 1965).

Master Plan

Ohio's plan, entitled Ohio Master Plan for Public Policy in Higher

Education 1971 deak with the private sector and its relationship
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to public hiyher education. The plan discusses the future role of private
higher education and how to solve its financial crisis. L”The Board
beiieved it will be to the social, educational, and economic advantaye
of Ohio and Ohio taxpayets to give still furrher attention to the welfare
of our private colls aio Board of Regents, 1971, p. 3). The
plan states that private colleges, through better utilization of f;cili-
ties by expanding enrollments, can fill the need to provide additional
opnortunities for state citizens at the bachelors degree level (ibid.,
p. 5, 13, and 14).

The plan makes several recomnendations for the private sector. One
is the eoubling of enrollment in the 1970s. Another {s for ad -onal
and improved programs for financial assistance to students. Third. the

private sector is to be encoutaged to enioll graduates of associate

degree programs from <ommunity colleges through a contrsctual agreement.

The private institution would charge student tuition equal to that

charged in state schools and receive a grant for the baiance edual to

N -

the institutions usual tuition rate. The state is also to give direct
financial assistance to private institutions (ibid., p. 14). The plan
cautions that ny private insti*ution should be under compL]sion to
participate in state assistance programs (ibid., p. 15).

In the area of dentistry and medicine, the plan recommends that
current public and private school enrcllments be expanded, alleviating
the necessity for new public facilities (ibid., pp. 48, 56, 53). The

state is asked to continue its contracts with s, ivate institutions in -

this area (ibid., pp. 58,77).
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Finally, the Board of Regents recommenas an allocation to the Ohio
College Library Center under contract to provide books on permanent
loan to private institutions (ibid., p. 77).

Oklahoma ‘
Sunmary. The state has 27 public and 15 private institutions within
its borders (U.S. Department of Health, Education, and Welfare, 1975,
p. xxii). The private sector enrolls 16 percent of the total enrollment
in postsecondary institutions in Oklahoma (idem, 1975a, p. 70). The.
State Regents for Higher Education are directed Eo plan and coordinate

public and private postsecondary institutions (Okla. Stat. Ann. 70,

33201 et seq., 1971). The state's master plan, Oklaroma Higher Education,

discusses the coordination of tﬁ% private sector with the state system
of higher education (Hobbs, 1971).

Statutory Law

The not-for-profit corporate law generally regulates the formation of
religious, educational and benevolent corporations (Okla, Stat. Ann 18,
§54]1 et seq.). There are also specific regulations governing the
establishment of private education corporations within Oklahoma (idem,
70, §34101 to 4105, 1971). The State Regents for Higher Education are
directed to set standards and regulations for the certification of
institutions not accredited by a regional accrediting agency (idem, 70.
§ 4103, 1971). Private institutions must be accredited by either of the

above organizations before they receive authority to grant degrees {idem,

70, &410L4. 1971).
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The State Regents for Higher Education'mmay coordinate private

denominational and other institutions of higher leatning with the state
system under regulations set forth by the state Regents' (idem, 70,
§3206, 1971; Okla. Const. Art. 13A, 4, 1971) However, the regents may
not érovide financial aid to private institutions under its coordination
through appropriation from the legislature (Okla. Stat. Ann. 70, §3212,
1971) .

The state of Oklahoma provides tax exemptions to nonprofit educa-
tional corporarions on ‘property and other icems used for the appropriate
objectives of the educational corporation (Okla, Const. Art. 10, 6,
1910; Okla, Stat. Ann. 68, 52405, 1971). The state also has a tuition
aid program for citizens enrolled in accredited institutions dithin
the sta;e (Okla. Stat. Ann. 70, 5626.1 et seq., 197), see especially
70,, §526.7, 1971). The state's loan program operates under the same
étipulations as the tuition grant program (idem, 70, §623, 1971).

}he regents also have developed a television instructional system used
by public and private institutions in Oklahoma (idem, 70, 52166, 1971).
Master Plan

The state's master pran for postsecondary education recommends that
the regents and educators in the private sector continue to investigate
and devélop new cooperative ventures. The types of cooperation include
information-sharing, televised inst.uction, and joint educational
programming planning (Hobbs, 1971, p. 25). The plan also states:

With the beginning of a new decade in higher

education, it is time for a fresh approach to

possible avenues of cooperation between the public

20y




and private sectors of higher education. More and
more, all institutions are coming to be viewed as a
single national resource. OQOklahoma shaijld also look
upon its institutions of higher learning as a single
resource with a view tow;}d utilizing this resource
for the people in general, and for the good of.both
partners in t?e higher education enterprise [jb}d.,
pp. 25-26].
Oregon "
Summary. Oregon has 20 public and 20 private postsecondary institutions
within its borders (U. S. Department of Health, Education, and Welfare,
1975, p. xxii). Oregon, private institutions enroll 11 percent of the
total number of students en;olled in postsecondary education in Oregon
(idem, 1975a, p. 70). The state board of higher education manages and
supervises public higher education within the state (Ore. Stat. Rev.,
§§351,010 to 35i.260, 1973). The Educatione] Coordinating Council
coordinates, develops, plans, and sets poliicies for the state's public
and private postsecondary education institutions (idem, 88351.265 to
351.290, 1965). The comprehensive plan for postsecondary education in
Oreg'n is in developmental stages. However, the state provided several
planning dozuments dealing with the goals and governance of public
higher eduzation and goals encouraging cooperation with the private

sector.

%gtatutory Law

The stat not-for profit laws include the formation of educational cor-

porations (idem, §5§61.005 to 61.950, 196%). The state board of higher

20U
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education must set standards and approve degree programs of postsecon-

dary educational institutions within the state (idem, §351.710 to 351.
706, 1959) The board has thé power after a hearing to revoke the
authority to grant degrees (idem, §351.720,‘1959).

The Educational Coordinating Council is composed of representatives
N N
of public and private institutions who are not institutional employees

(idem, §351.270. 1973). The council is directed to: develop cata systems

and pollicy information; establish policy and program vbjectives according

£

£

to egucational needs; and propose systems to ;chieve objectives for ‘both,
public and private sectors of postsecondary education Yj;hin the state
(idem, $51.270, 1973).

The state benefits include the exemption from income tax, property
tax, and inheritance tax.2 The State Scholarship Commission awards

scholarships and loans to needy students enrolled in public or private

institutions in Oregon (idem, § 218.505 to §620, 1967).
The state also has a program that allows the board of higher
edufﬁtionAto contract for services within the private post. condary Y

institutions to increase the educational opportuﬁ?ties within the state

(tdem, 852.710 et seq., 1971; see especially §352.730, 1971). The

statute states:

(1) Independent institutions of higher education
in the state a sunstantial share of ali post-
secondary students in Oregon and such non-public .

institutions make an important contribution to

postsecondary education in Oregon.
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(2) The state's duty to support the achieving of

public welfare purposes in education may be, in
part, fulfilled by the state's support of those
non-sectarian educational objectives achieved through
non-public postsecondary institutions.
(3) Many of 0r;gon's private and independent insti-
tutions of higher learning face serious financial
difficulties and, should any of these institutions
be forced to close, many of their students would
seek\édmission in publfc institutions creating an’
added financial‘burden to the state and an~impair-
N éent 6f postsecondary education in Oregon. Such

hazards may be substantially reduced and all educa-

tion in the state improved througH the purchase of

non-sectarian educatignal services from Oreéén's

private and independent institutions [idem, §352.,

710, 19711, ®

PennsylvaniaM

Summary. Pennsylvania has 32 public and 114 private postsecondary
educational institutions {U. S. Department of Health, Education, and
Welfare, 1975, p. xkii). The private sector enrclls 41 percent of
the total number of students in postsecondary institutions in the
state (idem, 1975a, p. 70). Within Pennsylvania's devartment of
education the state board of education is the governance body for the

state's public institutions and #s charged with the coordination for

the public, quasi-private, and private institutions of the state
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‘ourdons Penn. Educ. Stat. Ch. 71, §118.1, 1972; Ch. 71, §10.40, 1969)

£

4

,ue state's master plan considers all postsecondary institutions in

-

Peursylvania.

E—

Statutory Law

The state's not-for-prcfit corporate law governs the-’ormation of

educational institutions (idem, <Ch. 15, §7301,¢l972). Corporations

¢containing the world '‘college! or ''university' in their name must nave ¥

the approval of the state board of education {ibid., §7313(c), 1972)

which sets standards and{guallfications for such corporations (ddem,

»

Ch. 24, §2421, 1963). 7  board has the power to visit colleges and

anivarsities and to revoke the authorization to award degrees (ibid.,

-

&

1224, 1963). :

The department of education (idem, Ch. 71, souo.e{%seq., 1969)
is administered by the board of education (ibid., §118.1, 1972). .

Under the board of education js the Council on Higher Education, the
o

planring and coordinating body for posgsecondafy institutions in the state
(ibid.) Pennsylvania has a complex system of institutional types,

coordinated by the council. Some institutions are state owned, while TTT—
othér arc state-related institutions, defined as private corporations

receiving a major portion of their funding from the state. There are

~

also state-aided institutions (Purdons Penn. Mist. Stat. Ch. 385, §2,
s : p
1967) . '

2
Yo

The state Hag given private ronp ofit, educational institutions

scveral benefits. First, these institutions are exempt from taxation

under Pennsylvania law (Purdons Penn. Rev. & T. Stat. Ann. Ch. 72,

§6 3402-303, 1935; 3244, 1935). Pennsylvania has an institutional
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assistance grant that gives*direct aid to private institutions for
i

each scholarship recipient enrolle ?Purdons Penn. Educ. Stat. Ch. 24,
§5181 et sec., 1974). The law also allows the state to contract with
h\ x/ . . . .

the private sector for special services through the Higher Education
Opportungiies Act (ibid.,§ 2510-301, 1971). ,Penﬁgylvania is also
authorized to provide appropriations~to educational "nstitutions for
facilities or real estate purchases (Purdons Penn. Rev. & T. Stat. Ch.

72, 83484, 1911). The law defines a sfate zided institution as one that

receives public funds directly or indirectiy for construction or remodeling

" of bui idings (Purdons. Penn. Misc. Stat. Ch. 385, 55\ 1967). The Higher <

-

Educatipn racilities Authority provides loans for facilities construction
{Purdons Penn. Educ. Stat. Ann. Ch. 24, 85501 et seq.; 1963) .

The state has severalaprograms of direct aid to students. The state
scho]a}ship program is for ;tudents enrolled in public pr private higher
education (ibid., § 5151 et seq., 1966). A Senatorial Scholarship Program
is also avéi]éb]e (ibid., g5 16-16-21, 1961). The Pennsylvania Higher
Education Assistance Authority provides guaranteed loans to stu?@gts
attending public or private approved institutions (ibid., §5101 et
;eq., 1963). ° -

é§§ter Plan

-

Pennsylvania's Master Plan, entitled The Master Plan for Higher Edu-

cation in Pennsylvania, was published in 1971. Iu regard to the private
sector it states:

{ndependent colleges and universities constitute an

inportant portion of the Commonwealth's total program

of higher education. As diverse institutions they

21
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carry out somewhat different missions which they have
defined for themselves,'and tney serve somewhat
different constituencies, all related, nowever, to
CommonwealtA\needs. Unless continued and future
’assistaqée/ﬁér independent institutions can be 6ade
(a) difé;tly to the institutions through expanded

student scholarships and loans, (b) directly to

chartered institutions through interest-free loans

=~

for educational faciljties and (c) dPREc;Iy through

contractual arrangements for support of ' particular
= 9(

programs, Pennsylvania's institutions will face
problems that will threaten their survival [State
Board of Education, 1971, p. 3].

%he plan recommends that interest-free loans for tonstruction of
facilities at private institutions be made after approval bx the appro-
priate state agencies. The plan also suggests that contracts with prizgie
institutions may be the best way to meet program objectives (ibid.) '
The acceptance of‘state money, however, would'require public accounta-
bility on the part of the private institutions even though the state
was committed to a diversified sectog (ibid., p. 19). Finally the
plan recommends interinstitutional cooperation efficiently to provide
programs and services for the state (ibid., p. 3).

Tennessee
Summary. Tennessee has 19 public and 43 private institutions within/
its borders (U. S. Department of Health, Education, and Welfare, 1975,

p. xxii). The private institutions enroll 24 percent of the students

in higher education in the state (idem, 1975a, p. 70). The Tennessee
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4
Higher Education Commission has planning and supervisory responsibilities

for the public system of higher education (Tenn. Code Ann. s 49-4201

to 4904212, 1967); however, in drafting the master plan, the commission

sought input from and discussed problems in the private sector. -,

Statutory Law

Tennesse not-for-profit corporate law governs the formation of educational
corporations (idem, §§ 48-1201 to 48-1206, 1909). Tennessee provides ror
the licensing or certification of degree p;ograms through#petition to

the Higher Edgcati;n Cogmission (jdem, §819-3901 to 49-3925, 1974 see
éspecially §49-3%03(n) , 1974). This praovision covers both public and
private postsecondary educational instituti;ns, along @ith proprietary
schools (idem,_§b9-390b, 1975).‘ The commission evaltiates an institution
on the basis of: the quality of course offerings; the adequacy of
facilities; the qualifications of the personnel; the financial stability

s

of the institution; and the quality of the general administrative pro-

cedures followed by the institutions (idem, §49-3907(1Y, 1974).

Institutions accredited by an accrediting agency recognized by the

L]
National Commission on Accredting will be considered in compliance

-

with this act (idem, §49-3925, 1974). N
The Hi r Education Commission was established to plan and

coordinate public higher education in Tennessee (idem, §49-4201 et seq.,

1967). Although private institutions have no formal connection with

the commission, the commission é;tablished an advisory comnittee of

representatives of the private sector in 1971 (Tennessee Higher Education

Commission. '5/3, p. 19).




7 208

a

' . . N
The real and personal property of educational corporations are

L=

exerpt from taxation (Tenn. Code Ann., §67-513,71858, and §67-5147 1973).
The Tennesse« Student Assistance Agency was established to ad-

minister a tuition grant program (idem, §§49-50Q1 to 5025, 13974). The

)

tuition grants are given to ngedy students attending accredited institu-

i
tions within the state. The state has also entered into a contract with

, ; )
Meharry Medical College “and Vanderbilt University (private institutions)

to increase the number of state students enrolled in their medical.~

N\
schools, dental schools, and graduate level nursing programs (idem,

§49-4211, 1972). The state pays the schools for each state citizen

_enroiled, not to exceed the per student appropriation at the medical

»*,
T

school (ibid:). The state also has sponsored a loan program for medical

and nursing students in both institutions (idem, § §49-5006, 1974).

Master Plan

-The master plar, entitled Higher Education for Tennessee's Future, was
#

published in 1973. As one of its goals for the private sec;ér, the cqm-ﬁ
mission lists minimizing"the competitive relationship between public and
private higher education so that duplication and waste can be avéided.
(Tennessee Higher Education éommission, 1973, p. 2): The commission
attempted to gain a full excﬁange of information between the public¢ and
private sectors by estaglishing an advisory committee (ibid., pp. 14,
19). The‘commission also supported the tuition gr;%t program, federal
program of student assistance, and contractual agreements for specialized
programs as means to stem the enroliment decline in the prjvate sector

(ibid., p. 20) 1t noted that "if the tuition gap between public and

private institutions becomes greater, the shift of enrollment to public

21y
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colleges is expected to accelerate, thus increasing the financial burden

on the state' (ibid., p. 23).

Texas
Summary. The state has 81 public and 55 private postsecondary institu-
tions within its borders (U. S. Department of Health, Education, and
Welfare, 1975, p. xxii). The private institutions enrol] 16 percent
of the students who makritulate at Te§as schools s(idem, 1975a, p. 70).
Under the Higher Education Coor&inating Act of {965, the coordinating
board of the Texas Co]legé and University System is directed . develog
plans for the orderly growth of. the Texas system of higher education
'and to eflist the cooberation fo the private sector in the‘p]anni;g

process (Verrnon's Tex. Stat. Anh. Art. 2919-e-2, s§s5 1 to 27, 1965,

especially Art. §2919-e-2, §21, 1965).

Stafutory an
Texas not-for-profit corporate law covers educational corporations
(idem, Art. §1396-1.01, 1961) which are allowed to confer degrees and
perform all duties necessary to carry out their stated objectives (idem,
Art. §1302-3,02, 1961). All nonprofit institutions of learning are
exempt tfrom tagation (idem, Art. §71.50.1, 1907).

The coord;nating board is c¢iven specific direction regarding i ts
relationShiE with the private sector. The board is to: enlist cooperation
from privateAinstituticns in developing statewide plans; .encourage
cooperation between public and private institutions on a shared-cost
basis as permitted by law; Fonsider the existing academic programs

ir the private sector in determining the need for new program in the

state's higher education system; and cooperate with the private insti-

2y
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tutions to achieve the goals of this act for an efficient and high-
quality system of higher education in the state (idem, Art.-§29i913-2, )
21, 1965).

The state'g financial relationship with the private sector has

-

several aspects. The coordinating board is authorized tp award tuition
equalization grants to Tesxas residents attendi;g approved instiiutigns

in the state's‘private sector (idem, Art. §2654h, 1971). The board has;
also entered into a contract with Baylor University Medical and Dental
Colleges for instructing Texas residents in medical and dental studies
(idem, Art. §6|.d§l, 1971; Art.s61.201, 1971; ;ee gen. Art. §2019 e-2.1,

1, 1969). !
Master Plan

The coordinating board of the Texas College and University System believes
in a continuous planning process. The original plan was drafted in 196

and has been updated twice through reports to the state legislature. ) K

The original plan, Challenges for Excellence, has several recom-

mendations concerning the private sector. |t is obvious from this plan

that the central issue facing the state in 1969 was how to provide for

the enrollment increases prgjected through 1980. The thFée alternatives
under consideration were: to expand existing senior colleges, to contract
with private colleges to increase their enrollment and accomodate state
students, and to stabilize enrollments in existing institutions aﬁd

build new facilities (Coordinating Board, 1969, p. 11). \Th2 plan

elected number three (ibid.) and proposed six new senior coileges (ibid.,

p. 20). In the area of heaibh education, however, the pian proposed that

210
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the enfollment of Baylor University's Medical and Dental Colleges be

expanded to enroll more %éxas students through a contract with the
institution (ibid., pp. 23, 24, 31). The board also recommended
establishing two new medical education facilities in the state system
(ibid., pp. 24-25), although a minority report recommended no new
facilities until an assessment of need could be made in 1974 (ibid.,

p. 27).

N

The 1973 Annual Report has more to say concerning private higher

education$ role in the state. The board endorsed a proposal to contract
with Southern Methodist University to provide state citizens additional
space in the S.M.U. Law School (Coordinating Board, 1973, p. 13). The
report also acknowledges that a task force 6f health experts would

be reporting-their results regarding health education . Texas (ibid.).

Texas Higher Education 1968-1980, published by the coordinating
board in 1975, has several recommendations which would directly affect
the private sector in the state. The report stafes that educationral
opportunities can be expanded for state citizens through modification
of the role and scope of public institutions and through contracts with
private institutions in some areas (Coordinating Board, 1975, pp. 5-6).
, The coordinating board recommends that no new senior-level institutions
( or professional schools be established in the next two years (ibid.,

\

\\pp. 5-9). The board recommends that no new law schools be established

‘ and feels that state needs can be met by expanding existing law schools
(ibid., pp. 5-13). A 1974 study also recommends that no new medical
facilities be estiblished and found that.needs could be met by expanding

- existing medical facilities (ibid., pp. 5-13, 5-14). Finally, the

report recommends the retention of the tuition Equalization Grant Program

(ibid., pp 5-26)

&

el

-
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Virginia
Summary. Virginia has 36 public and 34 private institutions (U.S.
Department of Health, Education, and Welfare, 1975, p. xxii). The
private sector enrolls 14 percent of the total enrollment in Virginia
higher education (idem, 1975%a, p. 70). The State Counci! of Higher
tducacion for Virginia is the coordinating body for public higher
education (Va. Code, £3-9.3 et seq., 1974). The state's master plan,en-

titled The Virginia Plan for Higher Education (1974), deals with the

public sector but includes data, plans, and recommendations regarding
the private sector.

Statutory Law

Virginia's not-for-profit corporate law governs the establishment of
educational corporations (Va. Code, §§13.1-20] to 13.1-295, 1975),

which may not use the title '"college' or "uni ersity'' unless they have
been properly certified (idem, §23-8.1, 1970). Degree-granting insti-
tutions established before 1968 were certified by the board of education.
An institution is now certified by the State Cc 1cil of Higher Education

(idem, $23-9, 1968). Fines are levied for violations of these laws

(ibid.). Educational institutions are exempt from property and sales
tax (idem, §58-12, 1974; va. Const., §183, 1970). The State Council

of Higher Education for Virginia is responsible for the coordination

of public higher education (Va. Code, §23-9.3 et seq., 1974). The

act st-'es that the purpose of the council ;s ""to promote the develop-
ment and operation of an educationally and economically sound, vigorous,

progressive, and coordinated sys*tem of higher ed.cation in the srate

of Virgini. (idem, §23-9.3, 19/4).

2l
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The duties of the council include the preparation of plans for a
coordinated system of public higher education. The council is also to
serve in an advisory capacity on academic, administrative, financial,
and facilities matters to institutions whose primary purpose is to
provide education in areas other than religion. The council may review
contracts for services or other joint activity between public and private
institutions (idem, §23-9.6:1(L), 1974)  The council has an advisory
commi ttee composed of members of the private sector to advise the council
of problems facing that sector and the ramifications of the council or
state programs (idem, §23-9.10:2, 1974).

The state of Virginia amended its constitution to allow students
attending private institutions to receive grants from the state and to
allow contracts between public and private institutions (Va. Const. Art.
8, sll, 1974). Virginia has instituted a tuition assistance loan
program to students in the private secter (Va. Code §23-4.1 and §38.11
to §39 18, 1972). The state has also established the Virginia College

Building Authority as a means to acquire loans--using tax .Xxempt bonds--

for construction of buildings inthe private sector (idem, § 23-3.2 and
§30.23 to §30.238, 1964).
Master Plan

The Virginia Pian for Higher Education was published by the State

Council on Higher Education for Virginia (1974). In discussing
accessibility as a goal the plan cites the need to reduce the differen-
tial between public and private sect tuitions and notes that the state

efforts in this regard should be continued {ibid., p. 14). txceilence,

Q 21




another goal, is intended to ephance institutional diversity through
strong public and private sectors (ibid., p. 17). The plan stressed
the need for greater coordination of both the publi? and private
sectors as a means of strengthening both while maintaining diversity
(ibid., p. 21).

In light of these goals, the plan makes several recommendations
that affect private institutions. First, the plan recommends increased
financial support to both sectors for student-assistance programs based
on financial need (itid., p. 26). Second, the plan notes that the con-
tinuation of the private sector should not be at the expense of the
public sector (ibid., p. ?7), but recommends a constitutional amendment
to allow contracts with and financial aid to students in the i “vate
sector (ibid., pp. 27-28). Third, the council recommends that contractual
arrangements with private institutions be promoted to ‘meet state program
needs (ibid., p. 37). The council also includes the plans submitted

by private institutions. This in no way implies council approval of

them, however; they are presented for information and were considered

in develaoping the document (ibid., p 111).

s
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Footnotes

! Alfred University:. N. Y. Educ. g55{1a) (McKirny, 1968); §6101 to

%104 (McKinny, 1972); &5 398, 399 (McKinny, 1969); Cornell University:

N.Y. Educ. 5305 (McKinny, 1949); 85701 to 5716 (Mckinny, 1954) C.C.N.Y.

Code §620 to %627 (McKinny, 1971). :

2 Ore. Rev. Stat. §8§16.277 (1969; §3707.130 (1971); §307.145 (1971)

§307.195 (1971).
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The Meaning of "Private" Today

~,

This study,has presented the legal doctrine of state action as a means
to define the distinction between public and pr vate actions«_ Statutes
and master-plans indicate the degree to which states and private insti-
X tutions have established interdependent relationships. These relation-

ships will now be discussed’in light of the state action doctrine.
""State Action"

- This discussion is not an attempt to develcp a yardstick for state

action. Only by "sifting facts and weighing circumstances'" will a

court arrive at a decision on 2 question of "State action." We can,

however, outline the significance of existing relationships in light )

of the case law.

It is apparent that a number of contacts have an insignificant .

effect on the issue of state action by a private institution. For
- example, certification and licensing programs dre not instituted to .
control the college or university, but only to protect the public
from fraudulent programs. Such involvements between the government and

s

private entities do not establish an interdependent relationship.

Financial aid to students eniolled in higher education within the state’s ,

//

. . , - 5 ‘
borders are in the same category. To dehy sucheprograms to students
who choose to enroll in the private sector could be viewed as dis-
crimination against state citizens who elect to attend private ingti-

*~

- tutions.
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Several other contacts - although benefitting private institu-
tions - likewise seem insufficient by themselves to support the ''state
action'' argument. One, the tax exempt status as discussed in Chapter
2 may be mnandated by‘the First.Ameﬁdment "free exercise'' and ”es}ablish-
ment ciauses' to all nonprofit corporations. The few cases in which
private institutions obtained eminent domain powers are given little
significance in the éasé law. Taken collectively these contzcts do not
indicate an interdependent relationship between the state and private
institutions. . . e

Nor have the number of interdependent relationships been sufficient
individually to yield a finding of state gction. Such arrangements as
financiai aid to programs, consortium agreements, or contracts alone may
not be significant, depending on their nature. Categories three and
four have the largest number and most complex set of these types of
contacts between the state and the private sector.

One argument for financial aid programs is that they provide

» students with thg freedom to choose between public and private higher
education. Such freedom of choice has been diminishing as a result
of tdition i;creases in the p ivate sector. Another arngent is that

e
they are helping to ensure the survival of the private sector during
its present deteriorating financial condition. Both arguments can be
significant to a findi- 7 of state action. Such plans, it could be
argued, give special favor to the private secto;q'wbether explicitly

.

expressed in the statutes or evidencedsimpfy by*the existence of the
<

aid plans, because the state is relying on the sector to educate’a

portion of its citizens. Illinois, Minnesota, New Jersey, New York,

¢
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North Carolina, and Pennsylvania seems particularly vulnerable to such

a ruling simply because of the number of financial aid programs granted
to students and institutions in their private sectors. It should be
noted that some of these aid-programs indicate that the state is opting

to meet its heed through programs - sucn as in law or medicine - pro-

vided by the private sector, instead of establishing new public facilities.

The master plans of these states verify that this is what they have done.
A significant interdependence thus appears to exist, giving weight to )
the position that at least in such prcgrams as law or medicine, private
institutions can be viewed as an agent of thg state. (// :
In the area of contracts, the issue is whether the contract creates
obligations and duties for a private institution that make it an agent
of the government. It seems, for example, that contracts with private
institutions to increase the number of spaces for medical, law, or
dental students in the private sector in order to expand state programs
would be vulnerable to 2 finding of state action, just as 2 consortium
or cooperative arrangements between public and private institutions to
meet statewide regional needs may yiéld state action. This is particu-

larly true when such arrangerents rcquire the private institution to

&
subject itself to mandatory coordination and planning by state agency
A

or to submit extensive annual reports to the state. \
The existence of aid programs and contractual or consortium arrange-

ments provide fuel for the public-function argument. At the same time,

+

there is also a preponderance of language in the statutes and master

plans that lends credence to an affirmative finding that private insti-

»

. . Cy . A .
tutions are performing a pubiic function. Coordination and planning

o

also give more weight to the public-function argument,
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The aggregate of stc- T -tate contacts appears tc make plausible a court's
inding of state action for those institutions participatinq in state
id and contract or consc — —T - ““““’*sortigm brograms. The guestion also exists as
o the range of stete acz__ — .- _ - _ cztion. Some would argue that the private insti-
ution is an agent of the ——- -ne state orly in areas where significant inter-
epenuent contact exist I - petween the state and the private in§titution,
hile others argue that - the mere existence of significant contacts - ¥
ielding a finding of stcz———="-—--——-ate action - implicate the private instituticn
s an agent of the state - . _ ..z in all of its actions. The ans':er to this
legal question will emerc—————_——-———-——=rge as courts continue to grapple with the
lusive doctrine of state. ;- _—_.-=.=7=:e action.
. Y
!
The Mez= - ==szaning of '"Private" /
e have studied the doct: ; —— .rine of state action nct only in its application
to private highe- educat. _ .= _ction but also to ga:n a better understanding of

-~

thé“meaning of ''private" ' higher education. One significant finding of

state action is that at \\»“%\. least in & action defined by the court, the

private institution is . . . - .. --acting as an agent of the state. Such a finding
-

means that the instituti-. ~ew =tz .1on in the defined area is part of the state's

system of igher educati-——— ——— ———jon. Thus, the private institutionr and the state

have established an inter— __ - ———=grdependent relationship.

This relationship cz . o .. __.can and does affect the private character (that
is, the program and miss. _ -. . - - =—sion) of the institutions. For example, as
discussed in Chapter 2, the institution might be subject to a .uxpayer's
suit if state action werm===—= = ——z=zm=re found. Such a suit may require the state
to review budgets for pr: ————==rograms where state action is involyed. The

OO
e
fome o
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inrerests of a political entity have now been injected inwo the

decisions (egarding any programs that are part of the relationship

between that entity and the institution. As such relationships multipy,

the result could be loss of diversified programs and types ;f institutions.
Statutory relationsnips have taken the form of grants-in-aid, con-

tracts, consortiums, and coordination ei.orts on the part of the st :e.

In such p-ograms, private institutions are dependen. on state sid in

providing education in an econumically feasible way, while the state

becomes dependent on the private institutions to educate portions &r

tre state citizenry. Such dependent relationships significantly alter

the private character of the institutions, uhiéh become subjected to

political przssure because of their increasing importance to the state's

system of higher education. Such political pressure may fcrce con-

formity to state requiremerts, resulting in loss of identify . : a

decrease in the diversity of educational programs within the state.

Coordination Ve,sus Autonomy

In soc .ogical terms, Eugene Litwak and Lydia Hylton (1969, pp. 33°-
356) discuss two functi._nal advantages of organizational independence.
One is to accomodate a conflict of values where the conflicting v (ues
are all desirable (ibid., p. 340). In higher education there are a
number of values that may be in conflict. For example, a coilege or
university may decide to offer both vocationally oriented academic
programs and programs that foster the search for knowledge for intrinsic
value. Such conflicting values may, however, be difficult to promote
within one organization. Therefore, inde cndent, autonomous organi-

zations within higher education exist to promote one or the other o *

these valves.

23<
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Independert, autonomnous organizations also help resolve soc al
conflicts. A scocia' conflict exists, for example, where internal
values are consistent but a lack of resources forces an organization
to choose a~ong them (ibid., p. 341). Because higher education com-
roses several types of autonomous organizations, society is not com-
pelled to choose among values. One college can specialize in one
value srea, while another focuses on another.

The two sectors of higher education will continue tc resolve cer-
tain va. and social conflicts for seriety only if the private insti-
tutions continué to be independent, autonomous organizations, able to
make decisions regardino goe:s, purposes, and programs. Alvin W,
Gouldner (1960, pp. 161-178) points out the need to differertiate
various organizations within a delivery system on the basis of their
dependence on other parts of the system. Dependency is contingent
on access to elements outside t'e system; that is, independence or
"functional autonomy' will 1esult if the oryanization has access to
resources outsida the system. For orivate institut >ns, however, a
gr ing relationchip with the state could erode institutional autonomy.

<1 twak and Hylton (1969) define a coordinating agenEy as a ''formal
organization whose major purpose is to order behavior between two or
more other formal ornaiizations' (ibid., p. 342). The functions of
the coordinating agency are ou.lined as communicating information,
sdjucating Jisputes, setting standards, and promoting areas of common

interest. Finally, the coordinated organizations are separate entities

, ¢ . .
with mutual goale demanding cooperation,
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They hypothesize that the factors that lead to the development
of a coordinating agency are {1) thc existence of an interdependent
relationship, (2) agency awareness of this interdependent relationship,
and (3) the standardization of the areas to be coordinated. When all
these factors are present, coordination programs wi | be established.

As the previous discussion indicates, the first condition is met.
The seco. d condition, agency awareness of an interdepe:dent relation-
ship, can be shown by looking again at some of the findings in this
study. Both the statutes and the master plans in some states provide
evidence that the states -=re aware of their interdependence with private
higher education, For example, the language in the statutes and master
plans indicates a responsibility to ensure the survival of the private

sector in the planning process and in the coordination of a state

system of higher education involving both public and private sectors.

Finally, this study has found not only an awareness by the coordinating

agency of an interdependent relationship, but also the areas directly
affected by standardization are an institutiun's data collection system
and budgetary piocess. Federal legislation has attempted to standar~
dize data collection within higher education. The need of a state coor-
di~ating agency to have greater involvement by the private sector in
oth the planning and coordination process can be viewed as a way to
achieve the standardization necessary to effect coordination.

The final part of the Litvak and Hylton hypothesis on cooragination
Jeals with need for conflict. Conflict, they postulate, is necessary

to maintain the inter~rganizational characteristics ¢* a svstem, because
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.t prevents the merger of member organizations into one large organi-

zation. Conflict is present wherever institutional autonomy exists.
Therefore, member organizations must not become completely reliant
on the coordinating agenct for resources, lest they lose the ability
to maintain their identity.
The trend appears to be toward an increasing number of contacts
between the state and private h?gher education and the establishment
of interdependent relationships oetween the state, its pubiic sector,
and private institutiors. This trend is particularly noticeable in
the area of financial aid programs to . .udents and private institutions.
But 't is also manifested in the reliance on the priwvate sector to
meet state educational needs through such formalized contacts as
oatracts or consortiums. |f fipancial problems continue to plague both
sectors, the number of these contacts should continue to increase.
Increassed financial aid from the state could mean increased
cocrdination of receiving institutions. Such coordination may mean that
decisions formerly made by the institution would be made in the state
capitcl. This is certainly true in the states that have instituted
a su-erboard for the state's public postsecondary educational system.
The state agency makes decisions for the total system that may be good
for some institutions but devastating for others. The decison-making
process is roved out of the hands of those closest to the problem and
to tnhose who may not be familiar with the particular needs of a
specific institution. The decision-making process also becomes a stan-

dardized process where dota is plugged in through predesigned formula:.

O

ERIC

s




229
In this coordination process institutional types are standardized
and unique institutiona! identities are lost. Private institutions
will be increasingly coordinated by the state system as the trend toward
an interdependent relationship continues. Would such regulation have
the same effect on private institutions as on public institutions? Is
the distinction between public and private higher education as clecr
as it was 20 years ago?

Some would argue that the imtitution's ability to set its purposes
and goals is the essence of the private sector. The existence of this
sector allows for a plurality of rrograms and provides greater opportu-
nity for innovation. They believe that the price the private sector
must pay in losing some decision-making capabilities is too high. On
the other hand, those who argue for state aid extoll the virtues of
pluralism as the main reason for savingthe private sector from extinc-
tion. However, if financial aid and centract programs means state

¢

regulation and the loss of some decision-making powers, then the salva-
i

tion of private institutions may indeed be “heir demise. If diversity

in higher education is to be preserved, then the educators must under-

stand the effects of interdependent relationships on institutional

autonomy and diversity. Additional information is needed regarding

the effects of governmental regulation on higher education. Such
information should include the effects of financial aid programs,
adninistrative regulations promulgated under state programs, and the
effect of other contacts with the state and public institutions on

¥

the _.cision-making process in private institutions. More importantly,
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