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NOTES TO THE STUDENT

¢

-\ The materials for this Course by Newspaper
consist of a series of fifteen weekly newspaper
articles,” which may be thought of as “lec--
tures” by a distinguished faculty; a Reader or
anthology of articles that supplement the
newspaper articles; and this Study Guide,
which is intended to integrate the themes of
the newspaper agficles and the articles of the
Reader: A series of audio cassettes, related
directly to the newspaper articles, is also
available as a supplementary learning aid. For
those students who are pursuing tRis course
largely through independent study, the Study
Guidé serves in some ways as a substitute for
class discussions. .

The course has been arranged into six major
sections with corresponding divisions in the
Reader and Study Guide. A complete course
outline appears on page x. ) !

The Study Guide is designed to facilitate
the learning process for participants in this
Course by Newspapes. It is meant as a guide”
to, not a substitute for, a critical reading and
evaluation of the course materials. *

. Each section of the Study Guide begins'

. with a list of the newspaper articles and the
appropriate supplementary selections in the

++ . Reader. Thisis followed by learning o‘ﬁjectives

for the section®~some of the basic understand-

concepts and definitions highlight some of the
major ideas and terms presented in the sec- .

. tion, and factual questions will enable you to

test your own knowledge of the materials. The
discussion questions are designed to test your
ability to use the facts in a discussion, as well
as to'serve as a review and a stimulus to
further thought about the topics. Finally, each
section .contains a brief bibliography of addi=
tionad books or articles, designed to supple-
ment the bibliographies in the -Reader for
thgse students wishing to invegtigate the
topics in greater depth. =~ - ) )
Although each student will discover for
himself or herself how best to use the course
materials, we would suggest the following
approach: L

1. Read the newspaper article each week; cli;;

it and carefully save it for future study and
- review. ’

- Glance over the learning objectives, over-
view, and key concepts in the correspond-
ing section of the Study Guide. Thede will
call attention to some of the more impor- ¥
tant points in the newspaper and Reader
drticles and will help to focus your reading. i

-'Read the appropriate, selections in the
Reader. : .

~ ings of the issues that those who designed the
» course hope you will develop. The overview
for each section is designed to.provide the

. “connecting links bétween articles, emphasiz-
ing similarities and differences arhong the var-
ious approaches_to common problems. Key,

. Reread the key 'concépts and overview ¢ [’
. more thoroughly this time. ~ _ ..
t

. Proceed @2) the factual questions, rereading
the articles as necessary to answer them -




_' ! L] .y . ¥

6. Consider the essay and discussion ques-

o tions. Suggested guidelines to answers are
R provided with each question, although
there is, of course, no single “correct” .
" answer. . .
* . 7 7. Turnback to the learning objectives, Have -~ _

you met,thgse goals?

8. Check the bibliographies in the Reader and

2 . Study Guide for suggestions of further
. " . Teading ontopics of interest._ -

«

‘The papblems raised.in the course materials
i are complex. Many of them have perplexed _
- the civilized world for thousands of years.
" Obviously, we cannot come up with simplé’
solutioris to these problems. Rather, we have
e triéd to illuminate their complexityagd stimu-
lateyouroWncriticalthinkinga})outcyimeand :
justice in America. ’
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‘OUTLINE FOR CRIME AND JUSTFICE IN AMERICA
N

Sectron One: Understandmg Cnme - *

. 1. Crime:No SlmpleSolutrons :
_Jerome H.Skolnick, Director, Center for fh’e Study of Law and Society, University of

California, Bérkeley ! . . .

-

Section Two- I‘nstitutionalized Crime ST v -

2. Whlte Collar Crime

¥ Gilbert Geis, Professar of Socral Eqplogy, Umversrty of Calrfornla Irvme

34 Ofiganized Crime ._. . e
Francis A. ], Ianni, Professor and D1rector, Horace Mann- Llncoln Institute, Teacher s
College, Columbia Umversrty NN

1 o

4

Section Three: Street Crime _ ( .

. 4. Urban Crime 7
Jaqes F. Short'}r.; Professpr of Sociology, Washmgton State Umverslty

1. 5. Sexand Crime ~ ~ .
" Lois DeFleur Nelson, Professor of Socxology, Washmgton State Umversrty, %;smng
Professor, U.S. Air Force Academy ;

- 6. Racé and Crime ; e M ¥
Alghonso-Pmknéy,J’rofessor of Soci ogy, Hunter College, City Unlversrty of New York,

Sechon Four~€riminal Law =, e

7. Theé I’hlloso‘phy of Criminal Law . 3
* Gertrude Ezorsky, Professor of Philosophy, Brooklyn College, ley Un1vers1ty of New York

aw v X .

*

' 1‘sgm’l"l'le Limits of Criminal Law: Nonvictim Crimes ' .
- John Kaplan, J‘son Eli Reynoléls Profefsor of Lavg,,Stanford Umverslty

. 9. Civil leerhesand Criminal Law =~ ¥ § % :
Iudge Damon] Keith, Federal District Court Eastern D1v1sron of Mrchrgan

‘Section Five: Theé Aslmrmsh:atron of Cpmmal Justlce-

Wt

10 Palice: Law Enforcement ina Free S cxety l‘é.

% -

o - ]eromeH Skolnick ‘ l o L . N g
11 Pretnal Detentlon Bail orJarl NN T i . PERIER
. Caleb Foote, Professqr oﬁLaw, Un1versrty oﬁ \allforma, Berkeley xS R _in o
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12. Plga Bargaining and Sentegcmg . )
" Alan M. Dershowitz, Prof¥ssor of Law, Harvard'University - .
- Section Six: Punishment o " . o7
"~ 13. Punishment: A Historical Perspectives - ] o ‘
. David J. Rothman, Proféssor of History, Columbia University - N .
14. Thé Prison Community : » ' -
. John Irwin, Assgglate Professor of Soc:olog) San Francisco State umver.sxty, and ex- mmzﬁe :
I .15. The PFuture of Pumshment N ¢ T N g
1 .Sheldon L. Messmger, Professor and formér Dean,, /School of Cr'xmii(ology, University of
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' NEWSPAPER ARTICLE READER SELECTIONS :
N . . P . N . /
T. Crime: No Simple Solutions . The'Many Faces of Crime /
’ .« o Ramsey, Clark
3 » ' 5. 4 -
’ -'.~ Lock ‘Em Up
. . . Jdmes Q. Wilson
‘ e AR '
™ . T, Are Morg Jails the Answer?
e L oen ® ¢ Jefome H: Skolnick -
, : A N A .. . ¢
A L2
- ‘ v‘v ‘ c} ) ° ’
LEARNING O‘B]F;CTIVES ’ . ',
< ] B ¢ "“L v . .
- To beceme acqualnted with the range and extent of criminal behavnor/ i

-+
To galn msng‘h’hnto the complexity of crimefin Am;rlca

‘s condlﬁons v . .

’

To gaindn appx‘e&atlon of the dlfflculf}aof devnslng v1able soluho $

.

To understand the relationship between crime and vasious%ocial, , pplitical, and economi/
. * »

-

~

to the crime ptoblem

*
-

\'1..

a" * :“
l'

. OVERyIEw, o 2

L3
3

. ‘ "‘%‘
. A 'l’h:s sechon is ﬁesngnqd to acqualnt the
reader with-a variety of issues and conceﬁts

basic to the understanding of crime ax]d erimi-

include: the naturé and'extent of criminal bes

. \m\v:or the role of the criminal law in modern
' society; the adrmnlstrahon of criminal justice,
the punishmeént of law vncﬂators, and therela-’
honshlp between crithe and larger social, po-

litical, and economic phencmena. Since all of

these topics will be analyzed in greater depth

in the subsequent sections, this section also

! serves as an introductidn to the rest of the
Reader. ’ ° -

.
<

>

"a ’ ] 1 . ‘ (°
¥he newspaper article by Jeromg H. Skol-
,nick covers a br@d range of issttes central to

the study of crime and justice.

ne point
nal justice in’Americdt The topics, covered * stressed by Skolnickis thecomplex%(ofcnme .

.in America. Criminal behavior is exhxbited by
people in all sotial classes for a wide va‘ﬁety of
reasons. Perhaps the most sobenng fact to the
average American is that desplte the federal
government’s increased financial support to
combat crime in the €arly 1970s, ‘the crime rate
contirtued to rise rapldly No matter what
method is used to fight crime, nothlng seems
to work very well.

The political nature of crime is also empha-

-




~%
L

sized in Skolrtick’s article. First, he defines

crime in political terms; contending that it is

‘ behaviqr that legislatures have proséribed by *
"law, the violati
nal punishment. Furthermare, political clout

of which may invoke crimi-

can create or modify our definitions of crime...
Pressure groups are not only instrumental ins
shaping the content of the criminal law, they
can also influence social conceptxons of devi-

" antbehavior..

Skolnick also addres3es the question of pos*

sible solutions to the crime problem. He nofes
thatsome people advocate sending more crim-

inals to prison for longer periods” of time.
Though this may sound like 4 ‘simple and

. attractive soluh*on ‘Skolnick gives several rea-

sons why it would*not work.

Throughout Skolhick’s article the difficulty
in devising simplg solutions to the crime prob-
lem is emphasxzed with the cultural contra-
dictions| in American society receiving much’

" of the blame, He sﬁggesfs that there is a basic "
* conflict, between a society that wants to elimi- -

nate crime through aggressive police work
and severe penalties, and a democratic society
that values freedom .and c1v11 rights for its
cmzens N T
The themes of Skolnick’s  newspaper article
are-expanded upon in the Reader selections..
Ramsey Clark, a former United States attor-
ney general descnbes “The*Many Faces of
‘Crime,”’ providinga &n overview bf the scope of

cgg%lemmleca today. Not omly does con-"
onal crime ("street crime’’) haunt us, but

" political, corfporate and police crimia, also af-

fectthe quality of our lives.?Criminal behavior,

it seems, i§ almost as varied a3 human be-'l

havior, making it difficult,’ mdeed, to devise &'

B single explanéhon for all ofdts ma festatlons

Furthermore, Clark states,"ih“é‘% is often a'
closé, interdependent relahonstgp bétween
the differerit types of crime, for €xa e, be
tween orgaruzed cnme and street Cnme -

| 13

~ . . - gl
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e, . e .
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To control crime, Clark maintains that we
will have to deal with all types of crime, not
just street crime. The basic solution proposed

by Clark is economic, _Problems of poor hous:

ing, inadequate health care, 1rrelevant edaca-
tiqn, and insuffigient jobs will hate to be erad-
icated before we can expect the crime rate to
decrease. In addition, Clark argues, we

. should simplify and update our- criminal

codes; thus he emphasizes, as does Skolnick,
the changing nature of the definition of crime.

In his article “Lock ‘Em Up,” James Q.
Wilson focuses on the state of conventional
crimeiather than on the total crime picture.

He obsérves that social programs such as -

those advocated by Clark, while worthy objec-
tives in their own right, have failed to reduce
the crime rate. Changes in objective economic

(ot demographic conditions aloné cannot solve

thé crime problem because they do not take
into account the underlymg changes in 6ur

_valuies and our moral structure that are parfly

responsible for rising crime rates. Wilson also
regards the RFomise of rehabilitation thrOugh
imprisonment as a hopeless prospect. Rather

_than try to understand and cure the causes of
crime, he‘contends that ‘we should aim for a’
more modest-&eﬁmt}on of success—a reason-'

able réduction in the crimerate.
Wilson is probably the most distinguished

. of those cnmmologlsts whom Skolnick refers

to in his news$paper article as advocatmg a
“seemingly simple and therefore attractive

solution” to the crime problem. He would.

achieve a reductionin crimerate by lockmg up
more cnmmals, though not .necessarily for
longer periods of time. His reco‘r‘n‘f'n/endahoms
based oni several assymptions about the na:
ture of street crime: First, he asserts that streét
crime is committed primarily by young, offen-
ders; second, that most such crime is commifs
ted by repeat offenders (rec1d1v1sts) and,

. finally, that a relatively large percentage.of

.¢ WJ
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' rate might finally decrease.

- < e

crime in thls countr) &comrmtted by-a rela-

tively S:}:" Tnumber of individuals. If most of
these sefrious offenders were los:ked up for
three years or so, Wilson maintains, the crime

In the final selection, Skolnick offers a re-

" buttal to what he considers is Wilson’s narrow

view of crime. Why, he asks, does Wllson
" seem cohcerned, only with ’ ‘predatory crime”

and not the many,other types of crime, suchas

those described by Clark? White-collar and
corporate crime, Skolnick poinfs out, cost the
citizens of America substantially more money
. thanis lost [through conventional crimes. Ex-

-~

panding on his newspaper article, Skolnick .

plistic. Itis naive to ignore the social causes of
crime and to rely on imprisonment to control
crime in America. More jails, he,asserts, are
not the answer: He further criticizes Wilson's.
. lack of consideration of the enormous
economic and social costg of mcreased
imprisofiment: ‘
So, what should be done with those who
break the law? Should wé simply lock them
up? Should we seek alternative measures to
control, criminal behavior .in our soc1ety7'
Should ‘we attempt to‘find the underlying
social ééu es of crime and eradieate those con-
dltlons"ﬁese are thé important questions of
‘our tim&that will be explored in more depth

. * maintains- that Wilson’s position is too_sim- throughout the Reader. .
‘ - : . * J
’ L ’ ot \.\ .. * e
KEY Coy CEPTS AND DEFINITIONS. .0 ot eur
7 ' .. . N , I
Crime - : ‘
A crithe i conduct that a legislature has dlspense fede—rall funds to stateand local g()v-

t. -

pbhlblted and made punishable, by fines™
and/or imprisonment or some other form of
punishment. Just as the law changes so, too,
does our definition of crime. Conduct that was
once criminal, such as drinking during Prohi-
bition, may subsequently become legal as new
laws are passed. Furthermore, the definition
of ‘crime varies from place,to place; thus’ it
is a felony (serious cnme) to possess.small
amounts of marijuanain so,me ‘states but notin

others }

<.

L}

.

Law Enforcement Ass:stance —~

Administration (LEAA)

®.

ernments to ald in the eradication of crime.
Theregare several ways that LEAA intended to

* fight crime: through educational programs for

law enforcement and correctional offlcers,
throu&h mcreased research about the nature
,of crime and 1ts solutions; through dlrect fi-
nancial aid to secure more personnel and
equipment for the existing criminal justice
agencies; afid through the funding of “model”
progrefms to determine if new techmques
mfght&be morg efficient than<the an'aqu Ated |
measur%f currently in use. It will be- noted
olx;ack s newspaper article that the b

In 1968 Congress passed a law titled the’
Omnibus Crgne Control and Safe Stteets Act
. as a natlonal measure ‘to combat crtme"*’“
Among the ‘many provisions of this massive,
piece-of legislation was the esta‘bhshmeqt ot ,
the Law Enforcement Assxsfance Admlmstra-
hon (LEAA) _the mlss.lon of Wthh was to

L . SRR

, T, R [RS 3 .‘)‘

l;,«w)i.gi

L of dotfars sgen‘e by LEAA haYe had littl

effect o

.on the cnme ‘rate.
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I‘@‘nme Ii\dex o & «
In,order to assess the amount of cnmem the -

country each year, the Federal Bureau of In- .
vesugahon (FQI) created the FBJ, Cnme }ndex
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port the ntmber of certain crimes that occur in
their ]unsdleans to the FBI in Washmgton
D.C. The offenses are-tallied and pliblished
each year in the Uniform Crime Reporls The FBI
identifies seven different cnmesm itsindex of
offenses: murder, robbery, rape, bur lary,
assault, grand larcény, and auto the?

o analyzmg the yearly changes .in these se\,-

index offenses and by comparing those,
cha es with thé variation in the populatlon
one can get an indication of the trends in the
crime rate throughout the Unjted States. ‘The
érime rate refers to the number of crimes ¢om-+
mitted per 100, 000 populatlon
Labelmg - ‘
In their search for the causes of crime,
csiminologists have devised various theories.
Qne of the moredrecent explandtions for:ﬁﬁml-
ral behavior is called “labeling theory. - This
theory 'holds that as a person becomes in-

volved in the c;nmmal ]ushcengstemuggg the
)uvemle justice system) ‘heis “labeled”a crim-
1hal This label,dn turn, will have an eﬂfecton
“how others react to him. Gradually, because
‘of social ostracism, loss of employmenf oppor-
funities, and sd forth, the pe;son begins to
view hlmself aé bthers view hirh—as a “Crimi-

nal.”” He then begins to believe that his only

viable course of action is more criminal achvnty
to further his "cnmmal career.” Thus, it is
dalmed that the label itself causes and. per--

"ﬁpetuates cnmmal behavior. ~Becausefof this - -

1heory some cnmmologxsts recommend that

. Juvemles and jadalts become formally in-

*Jolved in the criminal j justice system ofly after
all alternahv@s have bee% ehmxnated

»\4‘

“&Deterrencewﬁ ) % 2 W

7 Deterrence i§ one of the main funcfgons of
“the criminal law"It §keks to prevent ﬂeople
from wolatmg the criminal law rather than

" a crime,

deal with them after the crime has been com-
mitted. Déterrénce usually falls'into two basic
categones specific and general “Specific de-
terrence means thatif a person is punished for
then he or she will not commit
another-crime in the-future. ‘General deter-
rence refers to a situation in which a person is
punished fora crime and athers are ¥issuaded
ffom committing similar crimes for fear of

- being subjected Yo a similar punishmenit. De-*

terrence has always been 3 consideration in
_tire imposition of sanctions in our society and
is curtently considered even more important
than previously.

- >

N . -

Rehabilitation
This term refers to the process by which a
person who has been gullty of antisocial be-
',havnor, fhat is, a CUmmal act, is again inte-
* grated into society as a useful _member. It
__generally implies repentance or a change of

~-attitude.ofl the part of the criminal that will
lead him or her to follow more lawful patterns .
" of behaVior in thé future. It somehmes in-
, cludes training in new skills that will enable
_ the individualMo earn a living through legiti- ,
mate means. Rehabﬂltahon has been regarded
as a ma]or aim of ‘punishment for 150 yedrs,
with increasing emphasi$ accorded to it since

the 1950s. Very recently, however, many.crit-_,

ics, both liberals ‘and conservatives, have,
questloned the rehablhtatlve ideal.

. -

Adaptation to Rlsk ‘
When Skolnick "discusses “adaptation to-
risk,” he refers to the fact that qnm,mals, like
_ the rest of us, undergo certain, psycholog1cal.,
processes through which they are able t6 ad-
. just to\new situa(jons in 1he1r{wes, particu- .
larly tonew and increased risks, Thig concept
is «of importance if we are to _understand

how dlfferent sanctions mlght actually work
[ N h
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in detemng criminals. Skolnick suggests.that .

‘Recidivism :
Recidivism is the return to patterns of crim-
» inal behavior, particul y after having been
punished for such behavior. It implies.a re;
lapse into criminal habits. Wilson claims that
mipst crimes are committed by repeat offend-
» . ersorrecidivists.

newly enacted criminal laws frequently do ot
have the anticipated consequences because
cnmxnals are able to adapt to the increased
risk, thereby reducing the deterrent effect of
the sapctron

.- -

' :FA‘CTUAL REVIEW QUESTIONS . . .

3 ~1.
.

v ) : .o
1. Accprding to Skolnick, what is the definition of crime? ‘ .

w o . b £
2 What does Skolnick mean when he states th>at the formation of cnmmal lawisa reﬂectlon of
polltrcal “clout”?

‘ 3

. ' . . . \{. . .
3. What id the Wickersham Commission conclude about the effects of Prohibition"

°

4. Accordmg to Skolnick, does deviance (the violation df the criminal law) have any,posztwe )

functions for socxety" . Set - - o
\ . - - 4 ‘ . £

¥ are

2
'

5. How did the monéy spent by the federal government through LEAA for frghtlng crime .

.. between 1969 and 1974 affect the cnme rate? -~ . .. -
oot / St TR
. What, according to Skolnrck are the relah}e costs of sending a youngster to Harvard or a -
robber to San Quentin? - N ! v , v

1
o K

7. What appears to have been the result of former Governor Rockefeller s tough narcotics laws
: 1n New York" :

8. According to Wilg n, who commits most serions crimes?

9. What Aoes leson beheve should,be the pnmary fti’nctron ofa ferm in pnson or ]a117

*
-

lp What does the Sh1nnar study cited by Wilson ;ndrcate? o o \» B
‘ . What does ers/oQ.mean bya’ sober\\jlew ‘ of man anc&hrs institutions? T .;‘
‘. What are some of the many faces of crime Irsted by Clark7 o - ) a
. Accordmg to Clark; what rnotwates most cnn_un‘a”is.? : T e ; _‘ - < <

L T I Pa T

AR
J

554




14. What type, of crime — bin'glary or whnte—collar — costs Amencan taxpayers more money

¥ annually?

» 15, What does Clark perceive as the most tregic of the many faces of crime?

A

2

16.- Why ddes Skolnick call prisons "’schools for crime’?
- ! N .

-t

% L

hd

’

©

A

? .
1. Discuss

°

e

ESSAY AND DISCUSSION QUESTIONS

£

.

.

i

-

Skolnick’s assertion that crime has “become an intrinsic part of life in this country.”
] . ‘. [

Suggeqted Guidelines Lo
1. Refer

A} . ‘

0 Skolnick’s newspaper arncle

.“,\'

_a. Analyze the cultural con\tradnchons in American society t.haf;re meﬁﬁoned in the article.
b. Notice how criminat jﬁstice ge‘nerates, as well as controls, ;:rimir}ality. .
2.~Referto Clark’s article, “The Many Facé¥ of Crime.” ‘ L
a.  How extensive is crjmeé i\n America? . . o - -
. " b. Does criminal behavior exist in all social and ecoﬁnomi(c classes? -

c. How are the different types of crimerelated toone another? . . . . .
| L 2 ) . ,
. . li. . . .

2. Compare and contrast the solutions to the crime problem, as presented i in the three Reader
-selections, . o : v e

- . 4 B »,

Suggested Guldélmes . ' - s

- B ST .o
* VR

i
1. Examme Clark’s notion that trime is basxcally an economnc problem.

2. Anaiyze Wilson’s plan for the increased: mcapaatahon of cnmmals and hns fee]mgs regardmg
the economic solutions to crimie. o . R (_

~ .-
=

3. React to Sko]ruck s claim that more ]anls are not the answer to the cnme problem . o -

= Y

' l .t .
" “ . > - b . 154 ’ 1. . .
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’Vote An extensn'e, annotated blblzogmph y foreach topic s xmluded i the Reader. The titles here are gf general .
interest and ate offered as a supplement to the Reader bibliography. . . .
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Cook, F. ]."“Theré’s Always a Crime Wave: Becker, Howard S. The Ou,ts@rs. New York.
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~ NEWSPAPER ARTICLES READER SELECTIONS

2 “White-Collar Crzme
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I Crime and Business -
- . EdwinH. Sutherland

Crime in the Suites .
Ralph Nader and Mark Green

e
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. The Nation .
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N

and Black R v
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. LEARNING OBJECTIVES 3 » L '
- . - 1 . * .o
. To understand - oy X
[J the nature of institutional cnme and how it differs from conventional crime * e
" [0 therelationship between instxtutxonal cnme and the social system
X 0 why msﬁl{unonal crime thrives and is so hard to eradlcate )
. -[d the corrosrve effects of 1nst1tutxonal crime on our government - .
: (O thehistory and development of orgamzed crime .
,.5:‘ ** the current trends in organized crime ( ‘ .
iy ’ . ! )
.~ - OVERVIEW Lo ’

v
¥ P

This section considers two forms of criminal.
behawor—whxte-collar crime and organized
" crime—both of \QthCh are often overlooked in
discussing the “crime Qroblem in Amerlca

' This intitutionalized” critme” —déeply in-

. grained in-our social institutions—is a type of
rllegal behavror that has, s;gmfrcant ,conse-
querices for our society, though'it does not
"~ pose a direct pérsonal threat to us in the same
" way as most forms of “street” or “conven-
tional” crime do. These consequen‘ces, will be
explored in sbme"detarl in this section.

.
ﬁru B

L S

L Whrte-ColIar Crime ., -

o In his newspapet article, Gilbert Geis pre-
“sents an oVerview of white-collar crime or, as
he terms it, ““upperworld crime.” He employ's .
" <he label—u.pperworld cnme—to emphasize *

ir how it contrasts with the morQeommori‘i’un-
dérworld” type of crime. Upperwqud Crime is
committed by persons from the uppei‘ br mid-

T
=y
i
v

’ N employment Itinclides érimes commlt’ted by

professionals who' are" generally hlghly re-

Jmake sizeable rnéomes, yet they are notsatis-

_‘dle social classes in the course of their r=gular .

spected members of their commumﬁes Gers7 dlfﬁcult to c0ntend V}‘th ThlS obsetVat;on is. .
*

pomts out that although. there are varyxng
explanations for upperworld crime, those at-
tributed to underworld crime, such as pov- )
erty, broken homes, readlng disabilities, and B
the like, certalnlyﬁo not apply. Many individ-

uals involved in this type of la}w breaking -

fied and for some reasOnare motxvated.to take

‘more—illegally. Unfortunately, the public,

which generally assumes that politicians are -
corrupt and that business people make profits -
by unethical (1f not rllegal) melns, madver—

.

. .tently contributes to the situation.

" Geis writes that Americans wills have to . L
learn the facts about whlte?émrcillar crime before
the problem can be solved. First, we will have
to recognize its nature and realize thatitisa ..
type of criminal behavior, no Tess illégal than '
burglary or zobbery. Then the public must,bé
made aware of its 1mportance——how much it .
costs each of us: Generally, this type of crime. ,
_costs each citizen a small $um, but it can *
"amount to-billions of d'ollars in rllegaf profits

" "' = businessmen, pohtxmans doctors, and other &5 annually Geis conclugies that the problem of, .

-~

“Wwhite-collar crime is forrmdable\and will be W

a-a,(‘
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. borne out by.the selections i the Reader. ¥ many to maintaip higl{'legal standards. <" & .°
_The article by Edwin H. Sutherland is a John Brooks, in‘’Annals of Business: Funds &
gclassic in its field because little attention was Gray‘and Black,” explaifts how these sa
" paid to white-collr crime before fis prece: pressures can distort the ethical Values of °
ent-setting article of 1940. He is responsible  some business exetutives tosuch a degree that
orjnitiating the study of white-collar'crime as§  they donot believe that what they are doing is
well as formulating the standard definition wrong. Just as Wilson noted a correlation be-
. which, though somewhat vague, is still used  ‘tween the loss of shame associated with Street
today. : crime and a rise in crime rates; so it would .
Though there existed no index of the extent appear that business values, arepartly respon:
of white-collar crjme when Sutherland Was  sible for the extent of whité-collaf ¢crime. -
'writing in 1940, %?f\ound evidence in Federal. - The chart compiled by Blake Fleetivood and-
Trade Commission agdual reports ‘of exten-|  Arthur Lubo BS‘%WS that the punishment ’
sive illegal ac 'vizr on the part of leading inflicted giwhite-collgr criminals is relatively .
* American corporations: 'He, claimed that fie | light, compéred to that recived y stieet crim-
nancial losses gue to white-collar crime were ' 'ina]s, despite thefact that thdus’hnds:of people_ .
at that time }r bably greater tflan the finan:"  can pe bilked out of life’s savings or have their . )
cial losses frofn burglaries, Jobberies, and! ' health endangered by a single ‘whitéx¢ollar_
larcenies (theft) committed: by conventional  crime. - - R P '
cAminals.” - . The Reader selection takenfroin theUnited
. The seléction by Ralph Nader and Mark!  States Senate hearings on Medicaid and Med- *
Green updates the“status of white-collar _igarefr'audpoin,tsoutthatwﬁite-collarcripfeis‘
crime, somne thirty years after Sutherland ini-*  notlimited to businessmefi and politicians. As™ .
ﬁallysﬁudm their article, one reaches '~ 'Geis mentiohs in’his newspaper article, doc-- .
the- depressing conclusion that many of the, , tors and pharmdcists, of whom we expect the
servations made by Sutherland are stilk highest ethical standards, are also guilty of -..-_~
applicable today; corporate crime in America | white-collar crime, engaging irt a variety of - , ™
~,Pays. Nader and Green advocate a variéty o illegal activities to cheatan Medicaid and Med-
’%t”éugher safictions-to deter corporite criminal icare ¢laims. ~ S o
activity, ! e e - Inhis newspaper art@clé, Geis.igdicates that "’
The next several Reader seléctions'describé a.major obstacle in fighting white-cpllar crime
the operation of white-collar crime dnd dis*  is tHé lack of publig awareness about its - -
cus$ why this type of institutiSnal crime is'so  existerice. The Mithael Hirsh article offers qne- )
-difficult to control. The" selection titled “It  possible explanation of why whité-collay .- .-
Beggars Description” illustrates that the sanc-  crimeis published so littlesthe close relatior> -
tions currently meted out—even prison ter@@¥F  ship between the.business corposations’and ¥ - |
.and stiff finés~simply d6 not deter white-col:  the media. When Sears, Roebuck and Come 7. .
lar or cofporate criminals. The article argues . pany was chdtged with illegal business: prac- -
thatsuch sangtions will not work as long as the, tices in Chicago, the Chicago press did not
attitudes of American busjnessmen gb “Ifot.  coverthe story. Hirsh suggeststhatthelack of
change. At present, the pressiires on business. _ press coverdge might be explained by.the .-
* "professionals to succeed at-any cost, as well ds Chicago newspapers’ lucrative advertising'ar-.. | .
. the factthat committing whitg-ggllar.qrimeg is  rangements with Sedrs. © - . , -
. .an established, practice, ‘make it difficult for . - . -
: : . ) L Lo ) s 143 ‘:, o i
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Organized Crime . *. .

Like white-collar crime, organized crime is
often taken for granted.

Organized crime, suggests Francis A. .
Ianni in his newspaper article, has become
_ such anintegral part of American life that.we
do not even consider.it part of the “crime
problem.” Nev ertheless, it remains a mystery
to most people, primarily because few know
exactly how. it operates or what groups
control it.

points out, is the origin @ organized crime

in America. lanni maintains that organized
crimeis mctngénou_gto this country-annd not an
import fromJtaly, as many believe. Itsreots lie

in the curious relationship among members of

& llegal activities. The relationship between or-
ganized-crime and politics is a close one, par-
L tlcularly in lérge cities, where it is clalmed
that orgamzed crime and politicians need

by -each otleE: [ 1

\ -
One point of dispute aTnong scholars, lanng |

‘ Hood that controlled_most of the lucrative

yackets in the country. Ianni and: [anni are

skeptical of thls position. They believe that-

organized cnme ¢ould more accurately be
#characterized as a social institution that is a
fpnctlonal part\of American life.

% If organized crime is supposed to be/flinc-
t;onal what are some of the functién
servnces itperforms? Donald Cressey answers
this questlon m‘tﬁi\selecnon titled “Demand,
Supply and Profit,” contending that orga-
nized crime thrives because it provides illegal

+ goods artl services demanded by large seg- -

m nt&of the pubhc Most persons engagingin
ga blmg, drug use, prostitution, or the pur-
ch35e of stolen goods do not consider them-

victims of crime; they gre quite willing

selv}ﬁ
minority groups, politicians, and organized " participants and do not report the organized

c éals to the p.ollce It is thus very difficult
for law enforc.ement agencies to control orga-
1ze cnmmal béhavxor T

ome persons do of course, become unwill; ~ -

 ing vxchms of organized crime. The Readér

In his article, lanni shows that from the selection about Lepke describes a central fig-

; earliest days, members of different social or

_ethnic groups haye used organized crime to
. escape from the ghetto. The Irish, the Jews,
and, since ,the 1930s, the Italians have succes-
‘sively domi \ated the leadership of organized
cnme Ianm{ claims that the Itahans, just like
the other groups before them, are becoming
more accutturated into the legitimate social -
warldand new groups will assume leadership
Jin orgamzed crime. In particular he. mentions
the blacks and the Hispanics as hkely succes-
sors to control the rackets in America. .

c1ety -outlines the history of organijzed crime
. Since the 18905 By the 1950s, organized crime
-*had beconje the object of intense study By .

concluded that at the.core of organized crime
. was_the Mafia, an Italian-Americari brother-,
Lo

/<

" a case study of the tacti

The Reag‘ier selection titled “"The Crime éo: .

_ yarious governmental commissions; which levels of la

ure in the mofe violent side .of orgatized
crime. Thopgh, often brutal, this violence is

! not random; it is generally directed at

rivals or others directly involved in organized
crime, This art1cle by Meyer Berger provides,

both i nsnght into the personality and motives

of someone who lives by exploiting othersand
used by ogganized
_crime to gain cbntiol of legxtlmate
_ organizations.

cause orgamzed crime is 'so proﬁtable,
millions of dollars are available to ensure that
those mvolved will not be prosecuted or'ha-

~rassed. The ‘selection from the President’s

Commission Report en ‘Organized Crime il-

=,

" lustrates how money buys influence at all |

enforcement, thyls, in a sense,
.making us all victims by corrupting our sys-
_tem of ]usﬁCe Thls_ report further illustfates
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the point Ianni makes in his newspaper article
about the close alliance between organized
crime and politics, an alliance that constitutes
a major reason for the survival of organized
crime:

In thé final selection, lanni dlscusses the
~“New Mafia.” The article accépts the assertion
that organized crime ‘provides upward mo-
bility and economic independence. lanni also
claims that a certain ethnic succession exists,
and that a group that has already achieved

'KEY. CONCEPTS AND DEFINITIONS

some measure of soc&e} onomic status .need
no longer utilize thatToute. Evaluating the
current situation of organized crime 1n the
United States, lanni concludes that it 1s n,q
state of transition, with the Italian- Amerlc:m
groups losing some power to the black and
Hlspamc groups. Howey er, the newly emery-
ing groups at present seem‘to lack an effective
qyganizing principle such as the role of kin-
shlp for the Italian- Amerlcans °

S . -4
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. Wlute-Collar Crime .
According to Edwin H. Sutherland, who
firstdefned itin 1940, white-collar crimeis “‘a
violation of the criminal law by a person of the
upper socioeconomic class in the course of his
¥ )
occUpanonal activities.

s;k

. ’

Upperworld Crime
Geis uses this phrase in his newspaper
arficle, in' which he describes the type ofillegal
activity generally known as whlte -collar
crime This term is used in juxtaposition to
“underworld crime,”” which relates to the i
volvement of lewer class and gangland ﬁ?
. ures in criminal activities. Upperworld crim-
inals,: by contrast, are said to be from the
 up persocioeconomic classes and commit their
crimes as they perform their official duties. By
employmg this phrase, Geis emphasizes that
persons in all social and economic classes are
+ involved in criminal behavior, not just per-
sons from the lower classes as is generally
assumed. .
w4
Antltrust Cnme Te _
Antitrust crime can generally be defined as
the resmc\on of economic compehtfot( and,
according to Nader and Green, includes such

R ’

activities as price fixing and exclusionary boy-
cotts. The Sherman Antitrust Act of 1890
made such activities criminal offenses, for
which a violator may receive up to a yearin jail
and/or a $50, 000 fine per violation. Nader and
Green emphasize that although antitrust
.violations: are quite extensive throughogt
American mdustry, -the Department of Justice
%'Sceates relatively few offenders—an aver-
age of.only twenty-five per year from 1960 to
1964 and eleven per year from 1965 to 1970.
The American consumer is harmed by anti-
trust violators because consumer prices are,-
thereby, inflated and business mefﬁcnencnes
v are rewhrded

R
3

No Contest Plea’(Nolo Contenidere) ,
.. When a person (or corporation) is-ch rged
with a criminal offense, he may enter bne "of .
several pleas in court. not guilty, guilty, or nolo
contendere. The plea of nolo contendere is sﬁmlar
to the plea of guilty, but the copvxctlon canwiot
~ be used agalnst the defendant' i ing civil SUlt
- Additionally) nolo-Edfitender? does not carr“y as
negative a connotanon as "gu}lty" to the'g gen-
eral publég Therefore, many corporate crj
nals prefér this plea, and it has attounted for

79 percep} of all antitrust convictiohs over the
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last decade With this plea, the court is also
more likely to be lenient in sentencing the
antitrust violators for courts rarely irffdese the
maximum penalty.in antltruit cases.

Y

Regulatory Agencies ¢
In addition to the courts of law, the United

States has vgrlous regulatory agencies that-
attempt to control criminal law violations..

Whereas the ‘courts generally deal with
\’tomentlonal Stréet criminals, the regulator)
agencies handle the violations by corporatloqs
" and, business enterprises. However, when a
criminal conviction is secured through aregu-
latory agency, it does not seem 'to carry the
same moral stigma as a conv 1ctxomh acrimina
court. T
The Securities and Exchange Commxssnon
’ " mentioned in John Brooks’ artitle on illegal
political conributions by the oil companies, is
designed toﬁgulate the sale and gxchange of
stocks and bonds among Ameri

supposed togortrol, among gtherthm s, ille~
gal business grachces Exdmples of FTC

_ ties are presented in the Sutherland articlg on
. business and crime and.in the Hirsh artiyje
discussing the alleged “bait-and-switch” sel
ing tactics of Sears, Roebuck and Company.
Mafia and Cosa Nostra

The Mafia can be described as a social sys-

tem that orfgmated in southern taly and in

. " “tlan-like gangs, engages in illegal activities.
) > Evidence suggests that this network of fam-
- ilies moved'fg the United States tp continue its
' criminal -activities. Several governmental
commxssxons have concluded that thxs na-
tional crinié syndicate’ s*leaders;ontrol most
of the lucrafive rackets i in this  couintry.

In 1963’ }§seph Valachx maintgined that he
o ‘was a memper of a nahOnmde criminal orga-

. . ‘* #
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-one ethnic group.

chxly and that through a loosely knit chain of .

nization called “‘Cosa Nostra,”” a term that 15
now used interchaggeably with Mafa.
Though many. people equate the Mafia with
organized crime, lannj suggeﬂs thgt orga-
nized crime is too complex td be dormnated by

The New Maﬁa . o

The New Mafia, as dlscusse,a(by lanni, re-
fers to the blacks and Hlsp?mcs who are now

beginning to emerge as mdjor fxgures n orga-
nized crime. Since the 1930s, Itahans have
held the leadership in organized crime. They
came from the ghetto and eventually gained
power and money. As the talians. become
acculturated into the mamstream of American,

fmetynlanm believes, the current ghetto .

ellers will take over the key pasitions in
organized criminal actwmes Accprding to
lanni, a Mafia is primazify a foriit of social

protest that uses crime as.fts ma]ot:xweapon of”

protest.” : e
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~ 11. What possible explanation does Hirsh suggest for the
" "bait-and-switch’ tactics by Sears, Roebuck and Company’ g’»ﬁ” e
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FACTUAL REVIEW QUESTIONS

1. According to Gells, what is the hallmark Sf white-collar crime?

s - ’ - . - .' h y
2. What are the relative costs to the Anierican public bf white-collar and conventional crime?

‘

(S

3 Accordmg to Sutherland what is the definition of white-collar crime, and what 1s 1ts most

general characteristic? .

3

\ ¢
4. 1In general how have the courts treatal white-collar criminals, comparedto.!'street”

>
- criminals?

.

5. /iccording to Sutherland; does pp's)erty explain all types of crime? ’

6. According to Nader and-Green, how prevalent is price fixing in American industry"

¢« ¥

s
~

7. Whatare the four basic sanctxons ‘that can'be imposed agamst corpprate criminals? -

- Ve

8. What, if any, are the legal, restrictions o

or candxdates’
Pg A%

o

r’bcorporate contnbuhons to polltlﬁca\r:paxgns ’

. «
va ¢

9. Accordmg to Brooks, how

; contnbutrons’

___'Medicare claims?

3

typical of‘other corpor‘ationé were Gulf Oil’s«r}olitical

,.) NN . ,,:;e;.: . e

)
" 10. What are some of the tactics used by doctors and pharmacrsts to cheat on Medrcard and

-

e
_‘) e

poor media toverage of alleged

[

-~ « .

12. What does the Harris Poll, ated‘bylanm mdxcate about American bellefs about

“organized crime?

N
.

'13t In addition'to goods and. service's}What does orga'n‘ize‘d crime have to offer ghetto dwellers? ]

3

v
-

e

-

R

T >

"\: 14 What do Ian‘fu and Ianru thmk is the‘drfference between the Maﬁaand the Cosa Nostra7

“egy mconclude aboutorgamzed crlme7’ AN 5 . S e 8T
. ,16 Of w”hatsrgmﬁcance were the ”De Cavalcante tapes”’ - o
‘f“-., > ] N N . A ’ . ~ -
S . . ' ‘. 17 :
v ’26 N 2 a A
- .. ey P i ; R NS
N T . Y Lo - - o -+

> 15 "What did Estes- Kefauver’ s Senate Crime Commrttee and 1he Px;esrdent’s Commlssron .




18.

19.

2

. What important glalm did Joseph \alachx make before the Permanent Subcommlttee on

Inv.estxga‘hons of the Committee on GovernInent Operations?
Accordmg to Cressey, how Aoes organized crime manage to take over individuals who wish
to engage in illegal activities such as rackets? !

-

What tactics did Lepke s orgamza;xon use to gain control of labor unions?

20. According to lanni, what groups constitute the New Mafia? |
e ,\ l . =
: \ . °
* ESSAY AND DISCUSSION QUESTIONS : :
\. ¢
1 Why does institutional crime (both white-collar and organized crime) seem to thrive
. " in America? R "\ ’
L Sugge‘s{ed Guidelines .o

" 1. Refer to the Geis and lanpi newspaper articles. What do they state about American

-

attitudes toward mstlgutlonal cnme’

2.
does this demand affect organizéd crime?

-

v

Qonsnder Cresse) s arhcle on the general public’s demand for goods and services. How

«
-

LR

, 3. Analyze ihe articles by Nader and Green and’ by Brooks and the editorial from The Natton
What do they say about business attitides and the effect of currént sanctions on corporate

+ crime?

.4. Consider the fmdmgs of the Commszxon onLaw Enforcen}‘ent and Admlmstrahon

of Justlce

LA

-

_.b. How does organized cri
L4 ‘ .

-

2. Why does Ianni state that org
of American lifée”? * =
L : -

- Suggested Guidelines

1. Refer to his newspaper arti
in the political process?

2. Consider Cressey s article,

a. How much pubhc demand is there for illegal goods and services?

x T

b. WHhat does he say about,

-
.

me neutralize law enforcement?

»

”Derf\and Supply and Profit.”

.

Fep

. a. Whitis therélationship‘ between organized crime and politics?

Ny

&

anized crime is an ”mtegral part of the polmcs and economics

.

cle. How does lanni characterize érganized crime’s involvement |
L4

e WE .

O

the relationship between organized crime and labor unions? |

-l

-

(<)

-,
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‘white-collar. cnme)”

‘ t
Suggested Guideline§~~1--—- - -

-

a. Whatdo they suggest needs to be done?

/

b. Whatis the role of publi¢ opinion?
+, 2. Whatdo Nader and G/reen think should be
- a. Should there be ntrmmum penaltnes"

A )

b. Should convncteé corporate cnmmals be

SUGGESTED READINGS

3 What can be done to eradicate institutional ‘crirhe (both orgamzed crime a

1. Examine the Geis and lanni néwspaper articles.

*

doqe to corporate cnmmals"

-
¢ . N

allowed to rem'am on their ]obs7

.

}

L3

. Articles  « -
Bell, Daniel. “Crime as an American Way. of
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Johnson, Earl, Jr. “Organized Crime: Chal-
lenge to the American Legal System "’
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NEWSPAPER ARTICLES ™ READER SELECTIONS .

_— :
«. 4. The Urban Crime Problem . The Rumble This Time
«, JamesF. Short]r.~ . Walter Miller . N ‘ .
N : s - ’ ’ . .
- _.v")“;i L.t M

[

. "Portrait of a Mugger

) ’) . RN James Willwerth -
e N L i . " _y Careers in Dope - ,
o g o Dan Waldorf ;
. ) B &
. A Noteon'Victimology ~ . * )
) . Morton Hunt | : T
. - . ., - .
& ’ ' © Let the Punishment Fit the-Crime
Lo, - Philip Brickman - N :
A . . < .
: L . | ' Learning About Crime—The ; .
: Y * Japanese Experience ‘ : . Y
<.y M . t . , . :
S + David H. Bayley- . I “:
R - . . . . A :

5. Sexand Crime ‘ o The Rise of the Female Crook : :

Lois DeFleur Nelson - : Freda Adler- - LY, : p " 4
3 © e I L
E . ) The Police Blotter Rapist : o ' VAR
) - *" " Susan Brownmiller - | . &
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LEARNING OB]ECT IVES

’r

-To understand
a
a
a

g

El the relatronshrp between sex and cnme

a

. PR

'OVERVIEW

the nature and extent of street crime

the uses and'.misuses of official statistics

the relationship between race and cnme

trends in crime rates and changing crime patterns
3 A

the'relationship of street crime to larger social and economic phenomena -

L]

—

o

' <

Street crime is' of great concern to most

Americans, particularly those living in urban _

areas. Though financially less costly than in-

stitutional grime, it ‘affects our daily lives by

... dominating the news and arousing deep anx-
ieties."This section explores three related as-
< . ‘
pects of street crime: the urban crime problem,
sex and crime, and rsce and crime.

Urban Crime ‘

* James F. Short]r., in his newspaper article,

NS states that the‘crime problem” is generally an

urban phenomenon Though the crime rate is
rising rapidly ‘in the rural and suburbah areas
of the country, most crime appears. to be
committed in the urban areas, principally the *
ghettos. Short emphasizes a topic, that will
recur throughout this section: the difficulty of
o .interpreting official statistics. Relying on a va-
nety of sources, such as victimization and
Self-re m'tstudles, Short arrives at the ines-
capab e conclusion. that crime in Amenca is
much more extensive- than one rmght expect
from an assessment based solely on an
analysrs of. off1c1al government statistics, +'
NotonIy is cnme an urban problem,Irt isalso

a youth problem. Short states that the ma]or-
ity of crimes—sérious as well as minor—are

- committed by people betwgen the ages of
fifteen and the early twenties. Because of this
strong relationship between youth and crime,
it is likely that the crime rate will rise and fall
quite independently from any social programs
that might be instituted to fight it. The crime
rate will probabiy decrease significantly only
after thereis a decline mfthe number of young .
.people. ! T

Short is not completely fatalistic. There are ‘

things that can be done to alleviate the crime
problem, including community participation.
Individual citizens must take it upon | them- n
selves to complain about crime,, appear as’

o wrtnesses, look out for’ nerghbors property,

and subject both the pohce and potentral of-
fenders to communrty pressure. While com-
munity invalvement will not solve the crime
problem, it certainly will help. ' W -
- The Reader selections on the urban crime  * )
problem are’ desrgned to further ‘an’ under-
standmg of whoisinvolved in street cnme and
wh}?.'f They begin with- ‘a3, “Portrait'of a Mug-
ger,” m _which ]ames erlwerth offers a

[ ~ e
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dramatic portrayal of a “working mugger.”

His attitudes, his values, and the secrets of his
trade are all vividly described. He mugs be-
cause he likes mongy, and mugging is his only
means to that end. .

In “Careers in DGpe,” Dan Waldorf de- '

scribes initiation iato heroin addiction and the.
addict’s subsequent relationship to his vic-

‘tims, his community, and the police, Most

addicts have to engage in some form of
“hustling” (illegal activity) to support their

“habits. Females generally tura to prostitution

and males typically become thieves. Gradual-
ly, }r number of pegple from whom the
addic} steals expar’fjﬁfrom his family and

friends to the large ommunity, Eventually,

. he may become like the mugger described in _

‘targets for the mugger: age, sex, ,race, and
availability. While some of these factors are,
obviously beyond control {such as age, race,
.and sex), others are more ubtle and may be
controlled by the potentidt-victims. Thus,
Hunt suggests that people are, to varying
degrees, responsible for whetkfg% or not they
fall prey to criminals: =~ ..

_The selection titled ”Let the Purushment Fit
the Ctime"” addresses,aﬂ»a»s‘peét of victimology -
not frequently found in professnonal journals.
the rights of the victim. While traditionally

" most attention has been focused on the ¢rimi-
nal and his legal rights,—Philip Brickmgan raises
jthe question, What should*be dope to a con-

- victed offender so that the victim.receives jus- *

tice? He ‘recommends the greater use of re-

the previous selection or he may concentrate* ¥ stitution. .

gn other forms of crime. Law enforcemeny

“authorities estimate that much of the conven-

tional crime in large urbah areas is dlr.ecfly
attributable 10 heroin addiction.

Youth gangs gre also an important force in
the urban crime problem. Walter Miller dis-
cusses the recent changes in youth gang at-
titudes and activities in his artlcle “The Rum-
ble This Time.” Yduth gangs used. to_be
v1ewed primarily as groups of adolescents in-
terested in fighting rival gangs and defending
their own turf. However, Miller and his as-

*_sqciates found that today’s youth gangs are
“intérested primartly in money. To ggt it, they

eggage in street crime; they rob, steal, mug,
burglarize, and extort money from the weak.
Miller coricludes that gang v1oleneeoand con-
ventional ctime will inarease in the future: It is
also likely that:youth gangs will increasing]l

venture out of theghetto areas into the genera %
community to victimize.middle-class citizens
who ppssess more money and material godds.

Some people are more likely than others to

be victimized. Morton Hunt discussét § someof
the factors thy make somge people more hkely

3y ) -
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.Cffminologists have devised many theories
to explain'the rise of street crime. David H.
‘Bayley, in his comparison of American and
Ja panese crimerates, explores one of themore
prevalent of these théries—that social mod-
ernity causes crime. Modernization involves
greater urbanization, mdustrlahzatlon and
technological advahcement—factors that
have been blamed for the high crime rate in
" the United States. Bayley argues, however,
that'the social modernity theory is invalidated.
by the example of ]apan ‘Japan is also highly *
urquzed and mdustﬁahzed as well as more
densely populated than the United States, but’
its crime rate is decreasmg ?ayley contends
thattheresare ‘other factors, including social
orgamlatlon and values, résponsiblé€ for crime
(or.the Iack of it) in modern mdustrlahzed

50c1etLes = .
e
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‘Sex and Cnme “ ,

Social values are also partly responsnble for
changmg patterns of sex and cfithe, according
to Cois DeFleur Nelson, whose newspaper
artlcle dlscusses another toplc of currentinter-
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est—the significant increase in female mml-
nality. One of Nelson’s central points is that
changing social roles of women affect crime
patterns—both the offenses that women
commit and the manner in wjtich they are
handled by criminal justice agencies. She also
notes thaf conceptions of why women commit’
crimes are changing. Finally, Nelson predicts
. that as women constitute a larger part of the
labor force, have greater pérsonal freedo
ame aspirations as males,

<

elaborated in Freda Adler's Reader article,
“The Rise of the Ferhale Crook.”’

Susan Brownmiller’s article ““The Police
Blotter Rapist”” chapges the focus of the dis-
cussion of sex and/crime from woman as of-
fender to woman as victim. Like several other
authors in this section, she stresses the skepti-
cism with which official [statistics must be
viewed. Brownmiller then, explores .some of
the official data and objective sociological
studies, dispelling many of the myths about
rapists. Becatise of the offense characteristics
of rapists, BrownmllIer concludes that there is
not too much one can do to guard agamst
becoming arape victim. -

Paul Tappan also explodes ”Some Myths'
About the Sex Offender,” providing data to.

- couhter many popular misconceptions. Refer-
" ring toall categories of sex offenders, he states
that most sex offenders are relatively harinless
and generally do_not progress from minor
' offenses to more sdrious'ones. -

,Race,and Crime )
Alphonso Pinkney discusses another aspect
of street crime in his newspaper article, “Race

3

is to interpret official statistics, he points out
that crime is related to social conditions, fiot
merely to race. He catalogs a variety of social

female crimmahty will rise. This last point is ‘

and Crime.”’ After mentioning how difficult it

, conditions related to crime,'most of which are

discussed in some detail in the Reader se-
lections. Amdng the more important factors
contributing to the high crime rate are high
unemployment, poverty, prejudice, and un-
equal treatment before the law.

The selection from the National Advisory
ommission on Civil Disorders details some
of the social factors that Pinkney claims
cause crime, focusing on the many' disadvan-
tages facmg persons Iwmg in the ghetto
community,

John Davis offers a slightly dlfferent in-"

terpretation of the high crime rate of black
Americans. Although the social and economic
conditions in which blacks must live arg in-
deed poor, these conditions by themselves do

. not explain black crime. Rather, Davis asserts,

these social conditions represent a symbol of

'the racial oppression that has existed for gen-

erations. Black crime is a reaction against that
opPresswn Much of black crime is an expres-
sion of bitterness turned inward, for approxi-
mately 85 percent of black crlme is directéd
against other blacks. Though racism may well
have an economic base, it also has 1mportant-

- -practical consequences of its ow
The final selection again deals with offitial .

crime statistics, but the author is not simply
issuing a warning about the difficulty of inter-
preting them. Armando Morales additionally
illustrates that inadequate statistics or misin-
terpreted statistics ¢an lg

consequences as well. If the police“read the
official statistics and see that a certain area of
town hag;a large amount of reported crime,
then more poh are assigned to that area. As”
aresult, the r;;;ber of arrests rises. Eventual-
ly, it becomg& 1inpossible to determine how
much of théincreased crime rate is due to the

“behavior of the offenders.in the neighborhood

and how much is due to a dlsproportlonate

ave harmful social,

~
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- America is quite extensive.
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" » number of pélice patrolling the neigh- )

borhood. Morales suggests that law enforce-
ment agencies must reassess their use of po-
&

KEY CONCEPTS AND DEFINITIONS

lice patrols and the statistical assumptions of
their deployment. .

e ~

~

Victimizatioh Studies :

. Criminologists have found that accurately”
" estimating the extent of crithe in somety isa
difficult task. Generally, theyhave relied on
official statistics from law enforcement agen-
cies. Official statistics, however; reflect qnly
the offensés reported to the police. Since
many crimes are unreported, criminologists
have only been able to guess at their actual
number and type. Recently, researchers have
begun to study criminal victimization. Sur-

.

' veysare conducted in randomly selected areas

to assess how many persons have been vic-
“timized by various types of crimes ‘without

* reporting those crimes to the police. This has

resulted in an awareness that there is much
more crime bemg committed than was previ-
ously believed.
Hidden Crime
Crime that is not reported to the poligg is
called hidden crime because it is beyond
realm of official scrutiny. There have beef
_attempts, however, to assess the extenit of
" hidden crime. One way is through victimiza-
tion studies, as described above. Another is
through self-report studies, in which people

e

N

" are asked toindicate if they have ever commit-

ted any of a list of specified offenses. It is a
common finding that many people have

. committed criminal offenses for. which they

could have been legallypumshed but were
never detected or apprghended These types
of stidies reveal that thethidden ctime rate in

‘

Re .’

-

&

Victimology

Victimology,* the study of the victims of
a crime, i$.a relatively new figld in the social
sciences. Traditionally, social science” re-
searchers have studied criminals to determine
what causes them to break the law. The focus
of victimology is on the general characteristics
of the victims, as well as the functional rela-
tionship between the victim and his offender.
Various classifications of culpablhty on the
part of the'victim have been developed some
sociologists feel that certain people set them-
selves up as “unwilling” victims to criminal
offenses. LT

. . -~

Social Modernity and Crime

As society becomes more modern, it under-
goes gertain transformations. It ger‘erally be-
comes more industrilized, technological, and
urbanized, as well as more densely popu-
lated. Since it has been observed that the
crime rate is higher in largg urban centers, the
hypothesis has been offefd that social nfod-
ermty causes crime. The Bayley article, com-
paring gsime in the United States and ]apan
dxspelszéxl his-notion. . ‘
Freudian Psychology.

ngmund Freud (1856-1939) founded a
branch of psychology that has had.a profound
effect on American culture. Among the many
revolutionary ideas first posited by Freud
were that events during childhood greatly.in-
flu
child will alsq, to a large extent, determine

« .

25

e adult behavxor, and that the sex of the
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behavior in adulthood. His famous phrase, '
“anatomy is destiny,”” means that being born

1)

PR ®

"unfounded” ‘crimes. Brownmlller teports

that the pohce assert that about 15 percent of
maljnor female conditions future behavior.  the reported rapes are unfounded——that% 4.
these ideas are applied to explain  really do not take place. It could be that the_ .
female criminality,. one might conclude that complainant was simply angry with the ac-
" the differences observed in male and female  cused-and wanted to harass him with a crimi-
crime patterns are based primarily on the in-,  nalprosecution. Another possible explanation
dividual psychology and biology of the sexes. s the police claim that some women, because
Brownmiller feels that Freudian psychology,  of their social background and current occupa- | )
with suph simplistic explanations, has had a  tions, cannot offer reliable testimony about .
" “negatiye effect on the perceptlons and at-  beingraped. é\ >
* titudfsabout women. — T
- Subculture of Violence. * )
) M dus Ope dl \ This phrase was coined by Marvin E.
k The modus #perandi, or the M.O. as the Wolfgang and Franco Ferracutti and is- dis- *
’ police call it, is the ““method of operation” of . cussed in the, Brownmiller selection. I,
the criminal—that is, the manner or style in  suggests a subculture that resorts to violence
which the criminal' commits his offenses. The  to solve problems and vent frustrations and .
’ police believe that some criminals have a set  locates it'in the lower,social classes. The idea
pattern of behavior and that piecing together  suggests that while“the middle and upper
the evidence and defining the M.O. of a par-  classes have the means to solve disputes and .
* ticular- criminal will contribute to solving  to soothe strained interpersonal relations in-a
the case. , civilized manner, the lower classes do not. .
. < Other scholars have questioned the validity of T
' Founded and Unfounded Crimes this concept. Brownmiller attributes the high
After crimes are reported, the police inves-  rape rate to this subculture of violen since
tigate the allegations to determine if a crime  the majority of rapes occur,in the heio com-
has really been committed. Crimes that they .munity and areqommitted bylrﬁg samg per-. .
agree have been committed are called sons who resort to Yviolence in other s}(mal
“founded” crimes. Allegations that do not situations. - - .,
‘warrant being categorized as Crimes are called a )
- S
. -
... FACTUAL REVIEW QUESTIONS - .
§ = = - )
L 1. Accoxjdmg to Short what did Lincoln Stephens reveal in hls autobiography about creatmg
’. . “crime waves'’? . \ . :
o2 What do vxctmuzatlon surveys mdn;:ate about the actual me rate?
3. What: age group accounts for the highest proportlon of arrests for violehf cnmesZ
a ' oo . %
35 X -l
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" 10. Are courf'sentences more severe in Japan or in the United States?

Tud *
4 What does Short canclude is the single most important source of police mopilization?
* 5. According to Waldorf, how do female heroin addicts most often support their habits?

°©
3

6 What are some of the factors that Hunt claims are related to being victimized by a mugger?s

»

7. According to Miller, what are today’s youth gangs most interested in? , Lt

8 Does Miller believe gang populations will increase or decrease durrng the next decade? What
are the reasons for his predictions?

\ N . ’ . * o

9. Accordmg to Bayley, what are the chances of a person be1ng murdered in the Unrted States
as compared with ]ayan? N

i -

: .. ¥ 25 .
o !1‘ What are some of the social.controls, identified by Bayley%hat limit the crime rate in Japan?

N <
= -

12" According to Nelson, what has happened to women'’s 1nvolvement in property crimes rn the
last decade? . . - ) a8
! v

. ——
¢ « 5

13. Accordmg to Adler, are the women who are committing crimes previously consrdered
“masculine” part of the women’s liberation movement?

©

14., Whichis the fastest rising of the big four of violent crimes? .

. . -

15. Accordmg to Amir’s study, summarized by Brownmiller, are rapists more likely to, operate in
* palrs or in groups or to operate singly? P - &

16. Where do most rapes occur, according to the survey by the task force of the‘Nanonal
X Commrssxon on the Ca and Prevention of Vrolence7

3

°
.-

17. Accordmg to'the Tappan article, approxxmately what percent of the Convrcted sex offenders .

are dahgerous? : - W - ST
et o : .
8. Do sex offenders have a high or a low remdrvxsm rate? ) *
4 k ‘}%}m’. . ,
, 19, 'Accor to Davis, why is the quesnon of black self-esteem a factor ifvcrime? . .
n ‘ P : I
20. According to Morales, what is the 1m1:3act “of rncreased ?olrce deployment on crime rates? Co-
) S 8 @k, e .oy e }’)
' ’ ) ) m‘ e A -
) A Y - o - - . ~
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ESSAY AND DISCUSSION QUESTIONS - " '
»rgu v - » *s
. 1. Discuss the relatxonshlpbetween the changing social roles of women in modern society and
- evolving cnme patterns - .
Suggested Guidelines - < ‘ '
1 Refer to Nelson’s newspaper article. T . . e .
. a. What role changgs are taking place in society? ‘ . -
by
ct mrght these changes have on women's behavior? .

efer to Adler’s article, “The Rise of the Female Crook.” ’ -

»

a. gHow do role changes afford*women greater opportunities to cofnmit crimes?

A

b Whatis thé relaﬁonshlp between the women s liberation movemerit and female cr;mrnahty7

Ve £ N
2. Discuss the importance of social factors in generafing crime in the racial ghetto. :
L L s . . , .
Suggested Guidelines " T ST
L 1. Examine Pinkney’s newspaper article. What does he mean when he says the connection
- between race and crime is social? * . N u
.
\"T - -~ 2. Refer to the selection from the Nahonal Advisory Commrsslon on Civil Disorders. What-are- '

some of the social conditions that help perpetuate cnme }@hettov

3" Compare Davis’ interpretation of black crime to the prevxouS’ ‘two selections. Does he believe

- blacks commit crimes solely to secure the material goods missing in the ghetto commumty or
\ asa reaction againstracism? . -
. ‘ < l ' L.
s, Discuss ofﬁcxal stahstic&should be used with’ extreme caution. To what extent are they
— dxfﬁcult to mterp can they result in harmful social consequences? 4
8 Suggested'Guldelmes ) L " - 1 4
. 1. Refer to Short's newspaper article. e ‘ )

a. What s the role of the press in creating crime waves?

b D¢ official statistics accurately indifate the true extent of crime‘in America? '

. . - * . W
7 . . o o . L
A I.’i'_ . .o N ., . .




- ~ | e

. |
2. Refer to the Brownmiller selection on rapists.

prd

a. How'many rapes go unreportedf ' .

0t b. Why s this important in attemptmg to prowde an accurate plcture of rapists and the
- conditions of rape? , .

i
3. Examine Pmkney s newspaper article and the Morales selection on police deployment
- practices m Mexican-American commnitnities.

a. How can racial prejudice affect arrest and conviction rates? . . '

- - b. How cah the interpretation of crime statistics result in a Self-fulfilling prophecy?
SUGGESTED READINGS P . . y :
o N T . n
. ' | ' . )
Articles i ‘ f Books . .
Burns, Haywood. ’Black People and the ° Adler, Freda. Sisters in Cnme The Rise of the :
Tyranny of American Law.” The Annal of New Female Criminal. New York: N
: the American Academy jf Political and Social McGraw-Hill, 1975. .
@ 4 Saence, May 1973\ 156-166. ! Camero& Mary Owen The Booster and the ’ .
ol . Chasan, Daniel Jack. “Good Fences'Make R _ Snitch. New York Free Press, 1964. ¢ )
"+ Bad Neighbots,” New York Times Magazme,
. Glaser, Daniel, ed. Crime in the City.” New
%’% . Décember 29, 19745“126—*- York: Harpex: & Row, 1970, . -
: ‘Griffin, Susah.” ”Rape——~The All-American. T

8

Reason, Charles E., _and Jack LY Kuykendall

Crime. Ramparts, September 1971, 26-35. eds. Race, Crime and. Justice. Pacific

. 'Lane, Roger. “Criminal Violence in America: - Palisades, Cahf Goodyear, 1972, .
The First Hundred Years.”” The Annals of the a
American Academy of Political and SocialsSci- ~ " 7 . '
- ence, ]anuary 1976,1-13. -~ ) 5 Y

-« Simon, tha ]" "’Amencan Women and.

Crime.” The Annal of the American Academy

§0. -° .of Political and Social Science, ]anuary 1976,
%» 13146, .
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NEWSPAPER ARTICLES

e

. ]
7. The Philosophy of Crintinal Law
‘Gertrude Ezorsky

-
4 [

8. The Limits of Criminal Law:
Nomnvictim Crimes
John Kaplan

.o~
s

e

R
i‘

) 9. tx'villibértiwan xminaiLaiﬁ

o HerbertL Packer v

READER SELECTIONS =

The Charagteristics of Grime
Edwin H. Sutherland and Donald R. Cressey ~

Aims of Pumshment L. .
Nigel Walker - . o

The Humanitarian Theory of Punishment .
C.S. Lewis -

The Capltal Punishment Gemtroversy
leham 0. Hochkammer Jr.

. S Y,
Letter from Birmi ngham Jail @
Martin Luther King Jr. Co .

-

Coercion to Virtue e
Jerome H. Skolnick
AN .

° +*

Marquana—The New Prohzbtt:on'
John Kaplan : T
Al ’ } .
Consensus and Morals Leglslatxon A ¢
Jerome H. Skolnick *1 ° e .

The Limits of the Criminal Sanct:on

1

-~

3
[

The ants and- Pﬁi)lhttes of the
Criminal Law = - =~
Frahk]J. Remmgton

4;'

AT

The Ri, htso theAccused -in Cnmma’l
181ts of the Acciced,

Cises - . ,g;g -z . M.
anmgston Hall e T e
L’“ ’ — \'-‘;*.‘.,j -
The Policeand theSupremeCourt U
J‘eromeH Skolmck‘“- T - - T
J‘__S}v '/A‘}"i‘?ﬁ;

g,




e

.  LEARNING OBJECTIVES | ~ « ,. o

& should notengage in it: Those whp do commit The Phllosophy of Crmunal Law /

J . > - Miranda v. Arizona: -

" Discretionary,Justice
Kenpneth Culp Davis - .

Reflections on Two Models: Amencan
Criminal Procedure

- . .

. Abraham S. Goldstein .

~

To undexﬁand ] -
[J the moral aspects of the criminal law .
D the competlng Jphllosophles of cnmlnal pumshment o

. the propér scope of the crinfinal Jaw : o '. o

['_'l the problems anslng from overcnmxnahzation .

-, Ij the rmportance of proceduralirights in the Anglo-Ameriéan legal systern

[N he role of legal restraints’ on ;overnmental authonty
-ﬁhe tension between theory and pracnce in the adnunlstratlon of justicée

. ([ the tensions thatiexist betWeen controlhng crimé and extendxng civil libertie’ to criminal
defendants o : . . oy

N N A T
- ¥ K . -

PRVIN Lt l -

- - — —=
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Cmmnal law is an unportant part of our ~Thls sectloniaddresses three related issues
socxal and political system for two reasops. _ in'criminal law: (i) the moral pnnaples on
Fxrst 1t deﬁnes the bo daries. o acceptable which criminal Jaw and punishment s should
1 rest; (2). the proper scope of the critninal law;

.~and (3) the manner in 'which persorts accused‘ o
lards, .. of breaking the law should be dealt wnh in
y the crim-. ‘cmmnal p;:oceedlngs _ o -
tlcet&that it CaT A e

-1na1 law, the pubhc 1s served n

e - -

_the 1llegal acts will. be sub;ect to, umshment Gertrude Ezorsky summarizes the first of

e

*

m”'l‘he Phllqsophy of Cnmmﬁl Law‘” Whereas

by the-state, though the state does not have * these issues, ih -her newspaper- article titled .

L . - \_\ . .. we - . . .-
("'.OVEER-VIEW- i A T St




she sociologists and criminologists wrltmg
in the previ ious sections were interested in
explaining obseérved facts about crime, phi-
losophefs of criminaljlaw are concerned with
the moral principles that guide our conduct.
Unfortunately, these basic moral pr1nc1p'l s/
have seldom beefi agreed upon. Curren lzl,
there are two dominant schools of philosgphi-
cal thought. The utilitarians emphassz the
role of deterrence and rehabllltahon in crimi-
‘nal law because they believe the greatest good
for the greatest number of people will result. ,
The retributivists, on the other hand, contend
that utilitarian prmcnples may lead to injustice
and that no person should ever be used prin-

* cipally as a means tdan end, as an example for
the rest of seciety. .

In the Reader, Edwin H. Sutherland and
Donald R. Cresseyﬁfiﬁlscuss the nature of the
criminal law by outlining the general charac-
teristics, .or differentiae as they call them of
crime. The basic elements common to crime.
are transgression of a lawful statute with cfim-
inal intent and resultant harm. If there is no

r

as insanity, mfancy, duress, and so on, then
T there‘can be'no crime.
’ After a criminal law has been violated and a

be done with that person—what punishment
should be inflicted? This question is debated

"+ in twa?ﬁ%ader selections. Nigel Walker, writ-
A . ing for England’s Royal Commission on the
{4 - - Penal System, believés that a secular penal
system should not have retrrbutlon as an aim.

. Though not a strict utrllt‘cman Walker’s pri-
“mary aim is to reduce the amount of crime in
socrety To accomplish this end, he would use *
thetriminal law to deter others from breaking
the law. He also advocates the 'use of reason-

¢ " ‘able ¢Grregtive or reformative measures to.re-
a duce®elikelihood | thatan individual offender
WOuId continue to enga {ln lllegal behavror

o

i
o,
,,

T 42
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criminal intent, because of such circumstances

personhas been justly convicted, whatshould

-
o,
e

. S. Lewis disagrees with Walker's theory
Z punlshment Lewis“contends that tl’.le
umanitarian theory, as he calls it—a kind of
utllltarlanlsm—ls not only potentially dan-
- gerous, but also ignores an essential element
of the criminal law—justice. ‘
William O. Hochkammer Jr. summarizes

the debaté gver capital punishment—a debate
that has been raging for over 150 years in the
United States. During that time both those,
who want to abolish capital punlshment and'|
,those who want to retain jt have developed

standard arguments on the central issues of 1

the controversy. Each side claims to base its
position on facts and hard statistical evidence;

|

|

yet facts and statistics are dften difficult to -

interpret. Consequently, much of-the debate

rests largely on opinion and personal values. -

Among the key issues of the capital punish-
ment controversy are deterrence, discrimina-
tion, and the protection of society. «

The brief excerpt by Martin Luther King Jr.
shows the difficulty in applying either utilita-
rian or retributivist theories of punishment,
What would be the appropriate punishment
for someone like King, who certainly broke

the law? Should he be ““rehabilitated’’? Should

he be used as an example so that others will
3.0t commit the same offense? Perhaps the

_most essential question is what punishment

"does he deserve for violating unjust segrega-

“tion taws? Neither philosophy of punishment

. is applicable to all types of offenders ‘
T
The Limits of Cnmmal Law
John Kaplan’s .newspaper article discusses
another type of offender—those involved in

- - ""nonvictim” criminality. The common charack

teristic of this type‘of crime is that those in-
volved consent to participation in the 1llegal

activity. Thus, Kaplan prefers to call such of- .

fenses consensual. crimes. Problems of en-

" forcement are commonplace because such.




¥

" consenstal crimes as prostltutlon, gambling,
and drug usage involve human weakness and
an economicincentive toward criminality. The
fact that there is a basic ambivalence toward
the offense by large segments of the popula-
tion exacerbates the problems of enforcement.
~ As a result, Kaplan believes, the social and
economic costs of such laws outweigh the
benefits to society. 8
Whereas Kaplan presents a pragmatic anal-
- ysis of the proper scope of the criminal law,
Jerome H. Skolniick’s Reader article explores
some of the more theoretical aspects of the
problem. In “Coercion to Virtue,” he revives
an old debate—-should society attempt to reg-
“ulate priyate morallty through the criminal
law? Thé primary advocate of nonregulation is
John Stuart Mill, who contends that people
. should be allowed to do whatever they want,
as long as it does not harnv others. Mill’'s main
opponent in this debate is Sir Patrick Devlin,
who hglds that society has a right to protect
itself against the weakness and vice that often
accompany private immorality. l .
A specific case study of the problems of
regulating morality through law is presented
by John Kaplan in “Marijuana—The. New_
Prohibition.” Expanding on his newspaper
article, Kaplan argues that the costs of. the
man)uana laws outweigh the, benefits. Be-
cause the use of marijuana is so w1despread
and is considered by so many to be socially

acceptable behavior, prosecuting people who .

use it will only lead to general dlsrespect for
the law. Furthermofe, the marijuana laws
make criminals out of a substantial percentage
of the younger generahon
The laws making marijuana yse and sale
.criminal acts are illustrative of a common oc-

-

currence in our society: Whena certain formof

~ behavior is considered undesirable by large
* segments of the population, a movement fre-
quently develops to make that behavior 1}1e-

N e, .
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" gal. In his next Reader selechon, Skolnick
examines the sociological basis of stich move-
ments and concludes that they share a com-
mon feature: Those advocating criminal sanc-
tions feel socially threatened by what they
consider to beimmoral behavior. This analysis
seems to apply equally well to the temperance
movement of the 1920s as well as to the early
1970s. Ultimately, a conflict in social norms
lies at the root of the debate about what forms
_of behavior should be governed by the crimi-
nal law..,
On a purely philosophical level, Herbert L.

" Packer attempts to devise a general principle
by which society can decide which forms of
* behavior should be.proscribed by the criminal
law. The rule he devises seems quite 51mple
The criminal law should not be concerned
with any behavior that is not generally consid-

ered immoral. If there is any significant social

dissent about a particular criminal statute, it
- should be repealed. ' :
Though Packer’s general rule may sound

good in theory, it poses certain practical prob-

lems, as described by Frank }. Remington. ~

~ Remington claims that there are no alterna-

tives to the criminal law capable .of dealing’

with such behavior as drunkenness, prostitu-
tion, and so on, and he discusses the ramifica-

tions if the crlmmal law were not involved.
. Y S > 'f»&xa .

Civil Liberties and the Criminal Lav_v_,
In his newspaper article, “Civil Liberties

and the Criminal Law,” Judge Damon]. Keith
Zddresses the final issue of this sectiori: What
are the legal rights of persons accused of ¥io-,
lating the criminal law? The criminal law is nof
only designed fo make certain acts illegal, it is
also supposed to protect the accused by pro-,
viding procedural safeguards, »These protec-
tions are essential to individual llbertles, ac-’
cording to Keith. This theme is elaboratéd in

2,
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lemgston Hall's artlcle, ”'I’he nghts of the
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cisses the histery and 1mportance of pro-
cedural rights in maintaining a free spciety. H&
asserts that procedural safeguards provide
. %mown rules “limiting the authority and dis-
- cretiyn of men wielding the power of the
government.’”

Though itis claimed that we live in a soc1ety
of law, criminal justice’ perso
always comply with the laws of the land.
Several Reader selections relate how law en-
forcemertt personnel actually nse—or fail to
use~criminal procedural protections. First,
Skolnick discusses the routine operation of
the police in search and seizure cases. He
maintains® that” when constitutional safe-
guards hinder the apprehension of suspects,
the police do what they can to appéar to com-
ply with thelaw, rather than allow the suspect

to get away. The selection from the famous .

A

- ".
"KEY CONCEPTS AND DEFINITIONS

Accused in Criminal Cases,” in which hé dlS '

Miranda decision also describes some of the
abusive tactics used by law enforcement per-
sonnel tosecure confessions from syspects.
The police are not alone in abusing official
discretion. Kenneth Culp Davis finds that the
discretionary power of the American prose-
cutorgis much too. great. He is afraid that
unbridled prosecutdrial discretion can lead to

1 do not’ , significant improprieties.

Finally, Abraham S. Goldstein examines

. the tensions between the theory of due proc-

ess of law and the daily practices employed to
control crime. He notes_that American crimi-
nal procedure has:become less accusatorial
and adversarial and more inquisitorial. He .

concludes that nelther the accusatorial nor the - '

v R

inquisitorial system is inherently more effec-
tivein controlling crime or more fair in protect- .
ing the rights of the accused. -

e - . N

\
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- Retributivist Phllosophy
" of Punishment
The retributivist philosophy is one of the
two prevallmg theories about punishment
that domjnates American criminal Iaw, Ret-
‘ ributivists believe that the aim of punishment
o shoul tributiorr.. C. S.’Lewis represents
© the rm‘aosmaﬁ stating that the se-
verity of punishment shauld beg'based on what
- the offénder deserves. Thig philosophy’.con-
tends that an offender should not be us?d to
set an example for the rest of the community,
for he would thereby be a means to an end
rather than an end in hlmself It is. further
claxmed that rehabilitation should not be the
goal of punishment, for then’ the ‘offender
might not receive his just deserfs. Thisyin
Lewis’ opxmon,- would be unjust, and.justice,
after all, is’the goal of the criminal law.

N
2

Utilitarian Phllosophy of Pumshment ‘
The utilitarian phildsophy is the second of

thetwo dominant theories of punishment. For

uhlltanans all governmental policy should be

" designed to promoteé the greatest good for the

greatest number of people. Applymg this

« general rule specxﬁcally to the aims of pun-

.ishment, uhlttanansfeel that both deterrence

and rehabllltatlon should be primary goals
Deterrence will disceurage other people from
" committing illegal. acts, while rehabilitation o
will prevent the individual from repeating his
crimes. Although the utilitarian philosophy of , -
pumshment could lead to injusfices, Ezorsky .
" contends that one_redeeming, quahty? that
the utilitarians at Teast supﬁort the.admirable |
goal of minimizing the pains of pumshment.

-
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- " Menstéea - b ‘
' Thereare two basu" elements to #erime: the ,
, criminal act and-ceiminal intent, , oL mens rea. If
-éither of these two- elements is absent there
can ustally be no erime Mens rea, 11terally ]
. translated as the ” gullty mind,” is required

‘1t

Reductivism )

By reductivism, Walker means that pun-
ishment should function to reduce the fre-
quency of the types of behavior prohibited
by law. In other words, punitive, measures
should be designed to reduce the incidence of’
criminal behavior in society. This is a type of
utilitarian thinking, and Walker advocates var-
ious deterrent and corrective measures to

bring about thisend.

’

The Hu tanan Theory
of Punish

This theory, sgec1fically mentloned by both
" Walker and Lewis, is a type of utilitarianism.
As described by Walker, humanitarianism re-
fers to the “frugality” of pumshment—'—mean-
ing that humanitarians would like to minimize
punishment. This theory was in part the basis
of many of the indeterminate sentencing laws
that were passed at the turn of this century.
Lewis notes, however, that there has in prac;

tice been no minimization of pumshment-

Open-ended rehabilitative “sentences have

. often meant more pumshment not less. Since.

the pumshment is based oh the individual
needs,of the offender, ap

muCh%gIOnger than he deserves. Lewis also
 findsa flawin the humanitarian theory, in that
it does not,sufﬁcrently consider the ends of

" justice. Justice, believes Lewis, should not be’

1gnored in any theory of pumshment

\

before someone can be found gmfty of.com-
mrttlng a crime because our system of criminal

‘ : law is based on free wrll }hus,f if an act is

-

’ ! - DU S N

on'w 0 commits a

.

~ -

committed against a person’s will or in the
absence of his will, then there is no crime.*
There are, however, certain conditions that
can negate criminal intent, such as insanity,
idiocy, infancy, and duress.

Strict Liability Crimes

Although mens rea is generally a requisite for
crime, there are some exceptions. The most
notable exceptlon mentioned by Sutherland.,
. and Cressey, is that category of offenses called
strict liability crimes. These are offenses for

which criminal intent need not be present in

- order for there to be a crime. Strict liability s

crimds are usually minor offenses, such as
traffic violatipns. For example, if you break the
law,by not stopping at a stop sign that you did
_not notice, you are still held legally responsi-
"ble for ; your action. .

+Mala in se.and mula prohzbzta
Traditionally, ti there are two classes of crimes

in Anglo-Amencan law: mala in se and mala

prohibita. Mala in Se crimes are those that ar

_inherently bad, such as murder, rape, rod-

bery, krdnap, and the other common law

AT

been made 1llegal by an act of a ieglslature
Skolmck ‘mentions in his Reader selection,
"Consensus and Morals Leglslatron," that al-

" most everyone agrees’on what constitutes

mala in se offenses. There is, however, nosuch’
} agreement ina pIuralxstlc society-over certain

mala prohibita’ off¢nises,such as’ nonvietim

cnmes and.the1r 1ncluslon 1n/the criminallaw.

Br!l of Rrghts <

amendments-to'the Constitution. It prov1des

. certain pnvrleges and protections agalnst gov= .

ernmental interference. Originally, the Bill of
Rrghts apphed only to federal law. After the
T e
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_ passage of the Fourtéenth Amendment how-
ever, the” Supreme Court determined that
these same rights would apply fo state pro-
ceedings. This decisiq by the Supreme Court
has led to a great deaﬁf controversy because
the federal government can now virtually dic-
tate the propeér rules of criminal procedure to
state offlma]?i‘State governments often find
this power fntrusive and ,contend that_the
Supreme Court should allow local crimiRal
justice officials to arrest and prosecute offen-
ders as they see fit.
\fxdusmnary Rule ‘

~Pdlice have often abused their discrefion in
obtaining evidence for trial. In order to confrol
the excesses of police authonty the S%preme
Court instituted the exclusionary-rule, which
holds that unconstitutionally obtained evi-
dence will be excluded from trial. For exam-
ple, epgdence secured in an unconstitutional
search’ or seizure cannot be used in gourt. .

hampers law enforcement officials in perform-
ing their duties and harms society by releasing
dangerous criminals simply because the;police
exceeded their authority. Although these crit-
icisms may be valid, no other method hasbeen
devised to effectively reduce police mis-
behavior.

Writ of Habeas Corpus
The writ of habeas corpus (literally theans
“you have the body ') originated centuries ago
in England when the king’s government im-
prisoned’ political opponents who had never
been convicted of a ‘crime. To prevent this
abiise of pewsr, the writ of habeas corpus was
devised to forcg the king's representatives to
show under what authority the prisqner was
being held captive. Today, the writ of habeas
corpus is used to-seek the release of unlaw-
fully imprisoned inmates. Persons confined in
jail or. prisont ask ‘the courf to.determine if
they have been amprisoned without duze proc-

-

o

5 Accordlng to Walker, what s ”Montero saim”

\ Critics have claimed that the exclusionary rute - agess of law. .
B RS 7 ¢ 5
" FACTUAL REVIEW QUESTIONS R '
- - ’ - 3 N
5 1. Accordlng to Ezersky, what are the central pnnmples of the ”utlhtanans and the -
N “retributivists”’? ‘¢ Y -
6' Sy - -; . ‘/....,:.-...‘ 5 ® .

2. Whatis Kant’ ”principle of humanity"7 ' b

3. Whatdo Sutherland and Cressey mean by ”conduct” ? - Y
4. What are th\ two ma]or excephons to the seven dlfferentlae of crlme7 S 4

*-

[
T,
s RS

6: What does Walker‘rr(ean by ”reductivism”? T
. 7 What inference can be drawn from the statistics comparing the numbel' of females and’ the ]
>

number. of males executed between 1930 and 1962?
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8. What do available studiesindicate about the deterrent effect of qapltal pun1shment7

9. Why does King feel it is )ustlﬁable to dlsobey certain Iaws7

-

Kl *
10. What, accord'mg to King, do segregation laws do to the human personality? ' - -
U
11. Why does Kaplan prefer the term “’consensual crimés” to “’nonvictim crimes’”?
- ' . - ® . -
S o - * .
12. Under what conditions do consensual crimes cause the greatest problems for society?,
v ' . . : . ’ %‘
13. According to Kaplan, what are the prototypical nonvictim crimes of today?

14. According to Kaplan’s Reader selection, how should the wisdom of the law be deternrfned?

15. Accordmg to Kaplan what accounts for most of the costs of enforcing the man]uana laws?
16. What are the’ central issues in the Mill- Devlm debate, as summanzed in Skolnick’s

" “Coercion to V1rtue"7 . . v

. o - st

17. What does Packer mean by the “prudential limitation” on the criminal sanction?

e -

18. Accordmg to Skolnick’s second Reader, selection, whatis a “moral entrepreneur’ ?

« w0

19 ‘What was the Suprerne Court s basic holding in the Mxranda case? .

20. As stated in the Mirantia case, what did the Commlsslon on C1v1l nghts (1961) d1scover '
about pollce misbehavior? ./ -

. .
SRS . g
. <

) 21. Arethe modern practxces of in- cus tody 1nterrogahompsycholog1:ally or physlcally oriented;». ot
s Maccorchng to'the Miranda case? ‘ ' - _ . f g pET e

22 What ev1dence does Davis cite to contradict the assumphon by American prosecutors’th at
o thelr dlscretlonary powér must be uncontrolled? '

23. What are Packer’s two ‘models of criminal procedure?
. A . .

.

: 24, ’z/ﬂ&.ccordin'g to’GoIds‘tein, what model of the criminal process does Packer.not consider?

- 25, What is the chief charactenstlc of anlnqulsltonal system of cnmmal procedurei’ ) E
;\é ) - , . . . .
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-
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ESSAY AND DISCUSSION QUESTIONS .- L,
- . 4 - T .
1. Discuss the relative meﬁts of the utilitarian and retributivist philosophies of punishment.
Suggested Guidelines . . Lo
1. Referto Ezotsky's Qewspaper article. What are the basxc tenets of each, philosophy?
2. Examine the Walker selection. _ ' . -
N : ek Should a modern penal system have a retributive aim? -
_ b. What penal measures should propezly be used to reduce the frequency of illegal
L behavxor’ “ e : . . )
3. Consult heyie’ article, “’I'he,,quamtanan Theory of Punishment,” 9 .
o . a. What da®irs does he see in this theory of punishment? . A
b. Whatis and should be, accordmg to'Lewis, the role of justice in any system of St
e . ? .
. . punishment? S~ ; .m '
4 ) Y ) . . " N " o~ - -
2. Dlscuss the dlfflculhes in accurately defm } bhé prope:-ssope pf the criminal law. ‘
o v ’ 8 L
g Suggested Guidelines T e . S
i 1. Refer to Kaplan‘s newspaper article. How do consensual crimes Create px‘oblems for law gg
s . enforcement? . - oy < - : -
o . S RN ) K [
.. 2 Analyze Skolnick’s Reader selection “Coercion to Vn'tue e What aré thg respectlve
; " - positions of ]ohn Stuart Mill and S""Patnck Devlin? . R
) 3. Refer g Kap]an ‘s Réader & selectlon “Man]uana—The New Prohrbmon " How does he o
¥ o+ wsuggest the wisdom Of thé, law? be measured" ) o T

4. Consult the Packer artlcle. What is his general rule foretting the lumts of the }nr“\al oo .

sanction?’ - o o (’ v
5 Look at Remmgfon s article. How would he answer Packer? Who w1ll deal with . . R
vxct;lmless crimes if not, the criminal justice system? - L ot

. » [3 \ N
- - . & -
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3. Drscuss the ('onﬂlcts that exist between the constitutional ideals of law designed to protect
criminal defendants and the everyday efforts to control crime by criminal )ustlce personnel.

-

\ Suggested Guldellnes ) ' , -

1. Refer to the newspaper article by ]udge Keith and the Reader selectlon by Hall. What are
the procedural safeguards guaranteed defendants by the Constitution? .

v

2. Examine the Skolnick selection on search and seizure practices. Do the police actually ¢ \
comply with the consntunonal requirements? Why? -

3. According to the Mtranda decision, what sorts of measu{es do police resort to in order to
securé confessions from criminal defendants’

4. Analyge the Goldstem selection. What does he have to say about historical changes in d’ur
country and their impact on proeedural protechons’ )

* /‘ -
SUGGESTED READINGS .
- <] . T . ‘ 5 .
>~ Articles, e Books . b
: Hart, HenryM Jr. “The Aims of the Criminal ~ Duster, Troy. The Legisiation of Morality. New
"Law.” ‘Law and Contemporary. Problems- 23 York: Free Press, 1970. Doaw o,

* (1958),401-411. . _ Lewis, Anthony. Gideon sTrumpet,{New Yér‘iéi
Kadish, Sanford. “The Crisis og Overcrimi- Vintage Books, 1966.
: nalization.” The Annals,of the American Acad- - -
I Paund, Roscoe. An Introduction to “the Phi-
" w \
‘ enty, ofPolitical and Social Science, November 4 “slosophy of Law. New Haven, Conn.: Yale

. M}% 157—170 o ’ ‘ Umversrty Press,.1954. et .
M ormis, Norval C mes XVIthOUt Victims: & Schur, EdWm M. Crzmes Wzthout Victims, En-
T .The Law Is a Busybody.” New York Times’ lewnod Chffs 'NJ.: Prentlc “Hall, 1965.
v Magazine, April 1,1973, 4+. g e
i ) Packer, HerbertL “Two Models ofthe Crim j ' . )
" nal Process.” University of PennsylpamaL ’ : - .S
"Review 113 (1964), 1-68. P .
_ Smlth, Alexauder B and Harriet Pollack - ’ coo ) _
i . “Less,"Not More; Pohce, Cdurts, Prisons.” o o . . o
: Federal Bfobafiorf? Eeptember 1972;12-18. , " -
: : 3 - ' A > B L
/ \ /r .
: N e
X ) , * N
~ & ~ e . N s -
; o ° 3 oty .
s 4 9 ‘ \.,i L; . yii A




b >
Wi 4 &
ORI VTS td
».\"’:‘é’ﬂ:"«“?‘t‘.‘{;‘?” ,
5 i S

SRSee
s
5 3

ae
N

v
Nt

R R

e

it e
SRR
VAN

TR

o
W ‘f{”j«
% g%,‘vt,&,@

el
A
A
PIARNS
TR
S

iy

Al Ty
AR e
AT

S
R

N
% ;4;3&:5

S

e

L
2N

o
1{3&*5%3;1
2

AR et P R
e R IR Wy
, o ARy
R S R E
i s . AN
B o 2 LAl
A A

Koty

Gt
B

Famils

,%

i

s

TSI AR U SR sl PR auhy s it



NEWSPAPER ARTICLES
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10. Police; Law Enforcement in a
Free Society
Jerome H. Skolnick

11. Pretrial Detention: Bail or Jail - |

Caleb Foote

" READER SELECTIONS - .
Patrick Murphy on Police Corrupﬁon:
) * AnInterview-
~ - Fredérick O'R. Hayes .
Why Police Behave the Way, They Do
Jerome H. Skolnick
, Forces of Order . ,
-7 777 DavidH. Bayley . p

Urban Crisis Makes Polzce Vulnerable—
And Angry o )
Michael Serritl

Jails: The Ultimate Ghetto

Rpgald Goldfarb !

Purveyors of F reedom The Professzonal e
Bondsmen.

"* PaulB. Wice e

S,
o

* Judge Wright , -
Fred C. Shapiro o

On'Rreventive Detention
Alan\M Dershowitz
X\ [N
Justice by Consent .
.Arthur Rosett and Donald R. Cressey

]ustice ifi Philadelphia
James Steele and Donald Barlett
- Crzmmal Sentences: Law Without. Order
M rvin - Frankel - _
Tel R .
L Crzmmal Sentencmg‘m the' Umted States: EV
An Overview’ T L T,
) Alan M. Dershow1tz , < )

. - . N .
« “ E 4 - . -
- . ey s -
R kS
- . 4 r . -~
—_— . - .
e . . e, RS




- high lega

~-at all ‘stages\of the criminal justice system, ¢ The police corruption referred to by Skol-

. the kind of justice dispensed. .- make-up of the police department, suchas the . ~
"*This section discusses some of theproblems enormous discretion -enjoyed. by each pa- . ;

and procedures in th&‘actudl administration of rolman. He concludes that one of the major
-Criminal justice. The components of the'sys-,  causés of police corruption is.thelack of:ac- -~ -+
temsto be studied are the police, pretrial deten- countability within"the police organization, -~ -

‘tion, and plea bargaining and seritencing, * thus emphasizing one of Skolnick’s major -
. 'f“%?“;t”g o L S themes : ." l V S e} R
. Police " . - ' - ~ Skolnick’s Reader, selection, “Why Police

.

. Q

: crimina}ijustice is influgnced by both organiza- ual freedom? Skolnick also mentions some of

~ * Jerome H. Skolmckdxscusses the problems Behave the Way They Do,” mentions.several =

\ . »

LEARNING OBJECTIVES ' . o
. ' = . —

To understand ) ' ’ .

the rpuﬁﬂe practices and procedures in the adininisgfation of criminal justice

the organizational pressures affecting tiie behavior of criminal justice personnel

=

O
O
(3 ‘the influence of the social context on the effec{',venesg of criminal justice
OO the useand abuse of official discretion in the criminal justice system b )
O

the tensions fexisting between the ideals of law and the actual 4dministratior of justice
P .

:
:
I ¢ \
e H '

¢

!

i

»

OVERVIEW ; s

3 L4

’

Criminal jastice personnel perform their  police back to England, noting that most En-
duties«undér the authority of broad consti- glishmen were originally apprehensive about ]
tutivnal principles and legal ideals. Yet their initiating a municipal poljce force. The prob-
routine behavior is seldom subject 1o official  lem faced by England at that time is the same
scrutiny or to the rule of law. Inevitably, the problem facing America today;How can gov-
behavior of those involved in administering  ernmental power be reconciled with. individ-

tional’pressufes and the social context in  thé specific problems that have plagued the
which they operate. These situational pres- police in America, such as the lack of commu-
sures frg%gieng_ly prevent them from achieving’  nity su’;zggrt, the challenge of racial outbursts,
ideals. The problem is particitlarly «.and théincrease in corruption thathas per- .
acutebecause of the broad discretion involved < ‘meated police structure and organization.
from the policé,officer who observes or inves- % :nick is further discussed in the interview with S
tigates a crime thyough the sentencing judge former New York City Police Commissioner W .
and parole board. Thus, there are manypoints . Patrick Mutphy, Murphy blames: much of ~
at which-these situa,ti(%al-p;;essures canaffect  the police corruption -on_the. organizational

of policing a free and-pluralistic society in his important characteristics of the occupational -
newspaper aiticle. He traces the history of the ,..zrolé of the police officer. Expanding.on -his.

t\;'u.\_ <, . e , be "
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newspaper theme of police culture, Skolnick -
notes that three factors—danger, aythority,
and efﬁcxency—combme to shape the world
view"of the police officer. His behavior is also
influenced by the way others react to himas a
police officer. A sense of isolation and suspi-
cion'of others seems to develop, along with an
overriding belief that he does not receive tte
proper respect from the people he protects.

The relationship between the police and the
genéral public’s perceptipn about the police.
can be viewed as a product of a particular
social context—the values and patterns of the
society at large. The role of social context can
best be understood through a comparative
_analysis of the pollce in the United States and
‘elsewhere, an appfoach used by David H.
Bayley in “Forces of Order.” He compares the
_situationin Japan, where the police command
" considerable respect and are viewed as
sources of authority, with that in the United
States, where that prestige is not shared.

Michael Serrill's Reader selection confirms
this difference by discussing the current
American attitudes toward the police. Though
many. of the policéman’s.perceptions about
how litle'he is appreciated by the public are
mtanglble, some concrete evidenceis reported
by Serrill. He cites the examples of communi-
ties that dismiss® police officers rather than
raise the tax rate. Many officers are personally
upset by such attitudes and feel intreasingly
th3ttheirs is a thankless job.

.
-

Pretrial Detention -
Oricea police officer has made anarrest, the
suspect is confronted with the system of pre-
trial detention, the second criminal justice
.component to be dealt with in this section.
Caleb Foote, in his newspaper article, doc-
umernts the inequalities in pretrial procedures.
Those persons who can afford to buy their

...._.\ freedom through ball or bond are free to pre-

-

. P
pare their defense against the charges. Indi-’
_ gent defendants, on the other hand, must

remain in jail pending trial. Foote claims that
this inequality is a violation of the doctrine of
equal protection under thelaw, since freedom
under this system depends on one’s economic
status rather than on his guilt or innocence.

Ronald Goldfarb also briefly discusses the dis-
criminatory aspects of the American bail
system.

One of the irenies of justice noted by Foote
is that if a person is found guilty, he may be
sent to a more humane institution than that in
which he was confined prior to being found
guilty. The jails used for pretrial detention are
notoriously unpleasant places, as charac-.
terized by Goldfarb in his article, ‘"The Ulti-
mate Ghetto.”

The bondsman, who aids’ the pretrial de-
tainee in purchasing his freedom, is discussed
by Paul B. Wice. Wice mentions the stereo-
typed images of bondsmen and finds them
incorrect, since he has encountered a varied
group of people practicing this profession.
Though many bondsmen are engaged in ille-
gal practices, the primary concern'of many of

sthem at this time is to survive the reform of the

bail system, which would greatly reduce the .

number of cases for which a bond has t6 be
Jposted, thus leaving many bail bondsmen
unemployed.

The story of the black judge in New York

Clty, mentionedin Foote’s article, i Is discussed -

in. more detail by Fred C. Shapiro in the

Reader..Judge Wright's case is interesting be-

cause it illustrates what happens to a person

who upholds the constitutional mandate not

_toi 1mpose excessive bail. His practice of releas-
ing many defendants on their own recog-

nizance or on a small amount of bail drew

severe criticism from the police, the ‘district

attorney, the press, and finally ‘his fellow

. judges. Yet, Wright insist§, he was merely
X} 4/" ¢ :
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trying to apply tBe_laW in such a way aJ.to
eliminate discrimination—the same kind

of discrimination discussed by Foote and -

Goldfarb. In addition, Wright firmly believes
that the bail system should not be used for
preventive detention.

In his first Rggger selection, Alan M. Der-
show{@z summari}z\gs the controversy sur-
rquriding this issue of preventive detention.
Whether or not to release a potentially violent
offender pending trial is one of the ‘most diffi-
cult decisions a judge has to make. Obviously,
he does not want violent criminals free to
commit more crimes. At the same time, he
does not want to punish anyone with impris-
onment before he is found guilty. This judicial

" decision is made more difficult by the fact that

there are currently no adequate techniques to
predict the future behavior of pretrial
detainees. _

Plea Bargaining and Sentencing

The sentencing process itself is so doni-
nated by the-use of discretion that Det-
showitz, in his newspaper article, describes it
as lawless. There ‘are simply no sufficient
guidelines governing one of the most impor-
tant decisions in the criminal justice process.
This unbridled discretion can result in several
undesirable consequences, the most notable
of which is the enormous disparity in crimina} -
septences. He toncludes his article on a note

of optimism, asserting that, at least for

tke
time being, -criminal sentences will becor}rk\
more determinate and less discretionary.
Arthur Rosett and Donald Cressey in their
Reader article discuss one aspect of the sen-
tencing process mentioned by Dershowitz—.
plea bargaining. They, too, note that much
"“jugtice” takes place behind the’scenes

through negotiations, and that plex bargain- -
ing is a visible symbol of discretionat¥ justice .

in America: But they .cond

ude, contrary to
. " Al s

-

o vt

NI . . )
several governmental commissions, that abol-

. ishing plea bargaining would do more harm

than good. 3 :
A case study, UJustice in Philadelphia,” is
reported by James Steele and Donald Barlétt.
Itis an empirical study of thé effects of discre-_
tion on the sentencing process. They found

+ that there is substantial disparity in sentenc-
"¢ ing, as well as outright racial discrimingtion.

Though there are several factors they blame
for this situation, at its core is the excessive
discretion given to judges.

Judge Marvin E. Frankel also discusses the -
broad discretion placed in the hahds of Ameri- -

can judges in the sentencing process. Sentenc-
ing laws are so open-ended that Frankel calls
‘them “law without order.” He feels that for a
society that claims to be governed by laws and

* not men, this unbridled discretion is intolera-

ble. It leads to a “wild array of sentencing

judgments,” which, of course, results in -

injustice. :

In the final selection, Dershawitz presents
an averview of the history of criminal
senténcing in,this country. America’s eatliesf
‘'sentencing procedures were banishment and
punishment, both, corporal and capital. The
philosophy of puriishment then shifted to the

é

.

-

rehabilitation. of the offender and the use of - .

the indeterminate sentence. We are now wit-
nessing a loss of fdith in the rehabilitative ideal
and a return.fo a deterministic model of sen-
tencing, that “would litnit the cauthority and
discretion of thé judge and the parole board.

~
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" Sting Operahons

.”’sting” (arrest) the offenders.

 Police Malpractice’

( .
KEY“CONCEPTS AND DEFINITIONS

The police have never been pa ticularly suc-
cessful 1n apprehendmg street criminals and
thieves. The arrest rate of street criminals
represents a small percentagerof the _total
number 1nvolved in street crimes. Recently,
however, the police have employed tactics
that have Been more fruitful. With the aid of
the Law Enforcement Assistance Administra-
tian (LEAA), local law enforcement agencies
have engaged in ‘undercover operations in
which police officers pose as “fences”” who
buy stolen property.and other illegally ob-
tained goods from street. criminals. The
undercover officers videotape the transactions
with the criminals so that there is documented
proof of the crime. This,sort, of evidence
proves more convincing than the memory of
the arresting officer in a regular street arrest.
When sufficient evideénce has been -gathered
to secure a large number of convictions, the
undercover officers reveal their identities and

’

°

~employing umformed police officers, smany
cities are using civilians to perform many of
the tasks formerly handled by the police. Jobs
currently being held by civilians range from
“meter maids’”’ and traffic directors to tele-
phone operators and dispatchers. Civilianiza-
tion has gerirally been unpopular with police
officers, who do_not feel that civilians can
handle the jobsiadequately and who feel their
own jobs threatened.

Release on Own Recognizance (OR)
As Foote discussed in his newspaper article,
the bail system in,the United States discrimi-
nafés on economic grounds. People with
money. can buy their freedom,sog,post bail;
before trial; while those without sufficient
funds must remain in jail. Because of the obvi-
ous discriminatory nature of the bail system,
there have been efforts at reform. One of the
first attempts was started in 1961 by the Vera
Institute of New York. Called the Manhattan
Bail Project, its function was to gather social
-background information on pretrial detainees
to convince the court that many of these per-

A variety of misconduct is included in the
concept -of police malpractice. Some forms,
such as corruption, are motivated by a desire
for persbnal gain. Other forms include exces-
sive use of force, perjury, illegal searches and
seizures, entrapment, and the p{anting of evi-
dence. These often result from police cul-
ture—feelings of group loyaltyjf-—or from the

desire to appear efficient or to establish
thority. Sorétlmes as Skolnick %!omted ouak‘n\

the last section, police malpractice results
from confusicx about the actual status of the
law, as interpreted by the courts

N
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Clvxhamzatmn -
Because of the hlgh costs of training and

sons could be set free without bail and would

appear at the designated time for trial. The
project volunteers developed aset of standard
criteria based on a point system, which would
“allow those with the required number of
points to be released without bail, that is,
released on their own recognizance (OR). The
courts were generally cooperative, and the
results showed that, in general, peoplé re-
leased on their own recognizance did not flee
from prosecutlon with any greater frequency
than did thase! released on bail. Smce the
pro]ect was completed many cities across the
country have instituted OR Rrojects to release
indigent defendants whoare. consldered good
risks. In addition, the Bail Reform Act of 1966

» . .
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provides for such release for most persons
accused of federal crimes.
g

Preventive Detention

Itis a basic principle of American law that no
person should be punished by confinement
(or any other means) unless hehas béen found
guilty of violating a criminal statute. There
are, however, conditions under which some
people in this country can be involuntarily
confined though they have never: been con-
victed of a crime. Mental patients,~for exam-
ple, can be detamed%for “treatment” in a
mental mstltutlon and pérsons awaiting trial
who cannot post the necessary gond must
remain in jail. The newest form of confine-
ment before conviction is preventive deten-
tion, which'is the involuntary incar atlon of
a person on the assumption that he gyt
commit a crime if released‘from custody. Pre-
ventive detention rests on the assumption that
there are means to predict accurately who will
or will not commit crimes if set free. ‘There.are,
as Dershowitz points out, no such techniques.

The bail system has frequently functioned
in theé past as an informal (and illegal) system
of preventive detention whenever the judge
set bail at a levgl he knew that the'defendant

“Indeterminate Sentence

Inactuality, this happens rarely in the Ameri-
can system of criminal justice. Most criminal
cases do not go to trial at all but are plea
bargained. Plea bargaining is the process
through which a defendant agrees to plead
guilty in exchange for- certain concessions
from the prosecutor. Depending on the sen-
tencing structure of the jurisdiction, there are
a variety of things the prosecution and de-

fensg attorneys can bargain over, such as the

nature or number of the charges or the length
and quality of incarceration. .

"Itis claimed that lea bargaining benefits all
concerned. The deFendant gets a lighter sen-
tence than he might otherwise expect, the
district attorney secures.another conviction,
and the courtssare not overburdened with
cases. Others feel that plea bargaining is det-
rimental to the entire system of criminal jus-
tice because defendants relinquish their con-
stitutional rights to a jury trial, and, therefore,
the community does not receive the justice it
deserves. ~

. -,
-
.-

Before the turn of the century, ajudge could
sentence an offender td prison only for a pe-
riod of time specified by statute. With the
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could ot meet. More recenmhere have
been direct efforts by various legislatures to
" pass preventive detention laws to make such
_, confinement legal. If that.,comes to pass, the
= courts will inevitably detain persons who are

mnocént of apy crimes charged against them _

and who .would not have committed, new
Timesif set free. Accordmg to our basic prin-

‘ciples of criminal pumshment .this wouldnk
B amounttoagravem;ustlcé :

-

" Plea Bargalmng ' S

On television orin the movies, most crimi-
nal cases climax in a tria} involving articulate
attorneys arguing their cases in front of a jury.

exception of good-time credits or a possible
pardon, the prisoner knew that he would be
incarcerated for the amount of time desig-
nated by the judge. This type of. sentencing
structute is called determinate sentencing be-
caulse the time in prigon is determined by the™
judge in court.

With the rise of the rehabllltatlve ideal, pris-

ons became places where offenders were to be
reformed rather than pumshed It was as-

sumed, however, that some inmidtes Wi)uldbe .
‘rehabilitated faster than others, and, that the
" judge could not possrbly know how long this

process would take. Seéntencing would have
to ‘be mdwrduahzed to fit the needs of the
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criminal. An indeterminate sentencing struc-
ture evolved in which the judge merely sen-
tenced the offender to prison and let an
administrative board, such as a parote b

~ determine the exact length “of the pnsoner s
confinement. With such a system, the offend-
er was at the mercy of the parole board. This
uncertainty about the amount of time to be
served is' blamed for a great deal of the in-

= . mates’ anxiety because so much discretionary
power rested in the hands of the parole.board.
The indeterminate sentence and the way it

was administered may have also contributed -

“ to the prison unrest that has occurred over
- thelast decade. For these reasons, we are n8w
witnessing the demise .of the” ‘indeterminate
sentence and a return to determinate

. sentencing. y ) :

.

Mandatory Minimum Sentencmg and
Flat-Time Sentencing

A number of‘eforms aimed at correctmg the
wide" disparity in criinal sentencing are
currently under consideration by state legis-
Tlatures and Congress. These include manda-
tory minimum sentericing and flat-time sen-
tencing.-Under mandatory miinimum sentenc-
ing, a judge is required to impose- a certain

becomes the presumptwe sentence for this
crime, that is, there is a presumption that this
sentence will automatically be given under
similar circumstances. Any departure from
the presumptive sentence thust be justified in
writing by the sentencing judge and can au-
tomatically be appealed. .

E

‘minimum seqtence for a specific offense, thus
reducmg somewhat judicial discretion. Under-
flat-time,sentencing, the judge retains discre-
tion to-impose sgntence from a wide-ange of
alternatives, but the parole board .cannot re-

-

, lease the ihmate before the explrahon of his

term (less tlme off- forgood behavior). ff
= o . ﬁ’*@‘ 3 . :

Presumptlve Sentencmg s

Another approach toward more determl-

nate sentencing is presumptlve sentencing,.

.- «_ mine what it considers an apprppriate sen;
tence for a “typical’ first 6ffenderfora “typi--

=+ cal” instahce of a crime. This sentence then,
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FACTUAL REVIEW QUESTIONS ) 2
. . . . 4
1. Approximately ihen was the first formal police department instituted in an
‘English-speaking country? ‘ .

~ -
-
1

2. How could oné distinguish the early British police from the army?
3. Approximately what percent of the patrolman’s time is spent on ¢rime-related activities? 4

4.- According to the Skolnick newspaper article, what is the difference between police
corruption and malpractice? -

v + 5. What was the principal finding of the Knapp Commission in 1972?

-

- . 3
6. Whatdid Murphy view as the basic cause of police corruption when he became police i’
commissioner of New York City? ) . "

7. Why have “sting” operations been highly praised by many people? ' .

K
’ * M

“ 8. According to Skolnick, what three job-reléted factors shape the police officer's behavior?

3

9. According to Bayley, why is it important to study the experiences of foreign police
. departments? ) - : .

-

»

10. Whatdoes Bayley believe is'the greatest impediment to change in the American police?

+ 11. According tdS_errill, what are two ﬁgggomplish;nentsﬁgf,the civilian.planners and analysts-
———Tnowrassisting police departments? s ' '

~

* 12. According to Foote, what is the usual effect on sentencing—if any—of the détention of a
* defendant because of inability to post bail? ‘

¢
T

- 13. What does Goldfarb claim is the predominant compositidn of the jail population and what
percent of the inmates are prpetrial detainees? ) o :
- A : v - -

.14 Accordfng to Goldfarb, what is the only lavyfui’purpose for t;ail'.{ . A ,

15. What'r;»erc?ﬁt of arrestees held in jail were never convicted of.a crime, accordiﬁg toa stud}}/;'
" quoted by Goldfarb? w, ' o '

. L

- 16. »H(m; did thfé‘Amgﬁcan bail system develop?

-
L N
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./ *#17. What is the role of the bail bondsman? L

/ 18. What is Judge Wright's view on preventive detention?
. 19. What does Dershowitz claim is the most widespread form of preventive detention in the
* United'States? | .- 3 '
~20. What does Dershowitz mean by ‘preventive arrest’’? : co-

21. According to the study neported by Steele and Barlett what are the two kinds of ;ushce in
. Phlladelphna"

_' 22. According to Dershowitz, what were the primary mechamsms of sentencing in the
colonial period? - .

23. )Wgs the fole of Zebulo-n R. Brockway in the history of sentencing?

. i ® . . S

24. What is the dominant sentencing structure in the United States today?

. e °©
L]

25. What are the three sentencing models described by i?ershowi_tz in the last Readergelection?
.i-,

- - '
.

ESSAY AND DISCUSSION QUESTIONS

. ) - ’ (3 . ' » » - ! (3 . ;
1. How do organizational pressures and social contexléﬂuence police behavior?
4 >

‘Suggested Guidelines ) . s

1. Ref fé}Skolnick’s’newspaper article. :

1 4

. . a. Whataresome of the dlfferences between the Amencan and British pohce experxences’
- b How does “pohce culture” affect poixte behavxor’

2. Examme the mterwgw with former police contmissioner Murphy. How did the lack of
. \ orgamzatlonal accountabxhty affect police corruption? L :

» - 3. Review the Reader selection by Skolmck How does the social sxtuahon in whnch the pohce
officer must work influence his vnew “of theworld? * -

e e T .

M
4.l Refer to Bayley s Reader selection. How does the difference in social context between.
" Japanand the_g_mted States account for their differing police institutions? .’

]
B AN
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2. ‘Discuss the effects of official discretion gn ‘the dispensation of justice in Amenf:a

.

L

Suggested Guidelines
o~ 1 Refer to Skolnick’s newspaper article on the police. + -
a. Why do the police departments employ con51derable dlscretlon” '
b. In what ways do the police use their dxscrehon’ :

2. Review the article by Davis in Section Four. In his view, how does the discretion exercised
by prosecutors affect justice?

3. Review the newspaper article on sentencmg by Dershowitz.

a. Why does he say the process of imposing sentence is essentially lawless?

°

b. What evidence does he present concefning disparity in sentences?

4. Refer to the Reader selections by Frankel: ‘and Steele and Barlett. What datado they offer
concernmg the misuse of judicial d1scret10n7

3. To what extent is the ideal of “equal justice under the law” achieved in the.everyday
’ admxmstratlon of justice in America? ‘

'. <

.
.

Suggested Guxdehnes

1.
ideal of equal justice in pretrial release procedures?

. Examine the Reader selections by | Goldfarb and Shapiro. What do these authors indicate
about the actual practice of setting bailand pretnal detention? -

s

. Consult the Reader selection by Steele and Barlett.

a. Aécordmg to them, is equal justice being dxspensed in Ph11adelph1a7 ~

b. What characteristics of defendants seem to be important in the sentencing process?

. Review Dershowitz’s newspaper article on sentencing.‘What does he say about
dlscmmmahon inthe sentencmg process’ '

P
P . \ . - .
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Refer to Foote’s newspaper-article, "Pretrial De‘tentlon Whatdoes he think should be the

51 -
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'NEWSPAPER ARTICLES

» o

Be

13. Punishment: A Historicql Perspeclive
David J. Rothman

14. The Prison Commumty

John Irwin

-

-

The Future of}Pum'shment
Sheldon L. Messinger

" 15.

-

[y

READER SELECTIONS

A Look at Prison History
Thorsten Sellin .

.2

Correction in-the Eighteenth Century
David J. Rothman v,

On the Penitentiary System in the
Umted States
Gilstave, .de Beaumopt and o
Alexis de Tocquevxlle
St
The Evolution of the New York Prison System °
New York State Special Commission
on Attica o

~ h N Ps

Inmate Society - e
Richard McCleery .

. Tﬁe Felon

John Irwin

War Behind Walls

_ Edward Bunker - . /

The Forgotten Offender: The Womah in
Prison . . .
Rita James Simon

L

What Works? Questions and Answers About
Prison Reform - .
Robert Martinson  * g :

Of Prisons, Asylums, | ‘and Other Decaymg
Institutions
David]. Rothman

. Prison Populatwn Hits All-Time High 3

Corrections Magazine S
e
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. . . ! — L .
’ : ’ "\ New Broom on the Cellblock i
JoRM. Baer
i Directions for Carrections . ’ dg?
Leslie T. Wilkins .
LEARNING OBJECTIVES - . ° :
N ' . To understand '
[0 *the role of punishment in American society™ R el
[ the hi§toricai:0rigiﬁs of current methods of pupishment . ) .

Fal)

Doodao

* JOVERVIEW - - :

"~ have changed drastically over the course of .

-]
the current state of American prisons
the future trends in punishmerit

the role of values ih choosing penal meastires

’ 8 N\
- the range of penal measures used to control crime

the transformation of the inmate social system

*

Methods and philosophiés of punishment

smerican history. Many of the penal mea¥
sures have been replaced by methods that,
(bear little resemblance to those of earlier

" times: This last section deals with the culmina- ‘
tion of the crime and cnmmal justice proc- -
‘ess—the punishment of the offender It will”
trace the history, of punishment, examine the
prison community, and speculate about the
"future of, punishment. T )

Punislﬁeht Cos

Davxd J. Rothmans newspaper. article,

" “Punishment: A Historical Perspéctive,” out-

lines the pehal mieasures used in America
from colomal times to the présent In the colo-

3z

e R [} *

mal period, “penal njeasures were charac-
\tenzed by a lack of mid-range pumshments, -

with either minor or extreme sanctlons em-
ployed to control criminal behavior. With the

‘rise of the rehabilitative 1deaf incarceration

<

was ifitroduced into American. society.
Though jts proponents were optlmlstlc

about its reformative p33vers, incarceration

did. not, fulfill early expe?i%ahons Instead,

_ prisons k became brutal and counterproductive

institufions. Disillusioned with rehabilitation,

many. refortners. are currently, advocating a'—.. 3o

return to snmple, direct pumshment through

" the use .of sHort but determmate sentences.

Though Rothman does n ,‘,speculate about
what punishments will workin the future, his, -
historical analysis shows tbat there have peen_

~




alternatives to incarceration. It also grants us

-an Qpportunity to examin€ our values and the

manner in which they should be expressed in
terms of punishment. ——
ThorsgrpSe n, in “A Look at Prison His-
tory,” traces é‘orlgms of pumshment and
incarceration to an even earlier period. Sellin

* states that most of our penal measures, includ-

ing incarceration, were originally used on
slayes. Most members of thg upper classes
settled their grievances with personal feuds
and economic compensation. Since slaves

-

ing the inmates—and the benefits and the
hablhges of each, !

Of these two prison systems, the Auburn
model has survived, though contemporary
prisons resemble the original primarily in
terms of structure. The*Reader selection on
Attica, an institution that is an example of the
“Auburn system of the early 1800s, describes
the development of the New Yorlk prison sys-
tem and emphasizes how limited the changes
in the prison system have been compared to
the radical changes in the social world.’

could not pay for their crimes, they weresub-— -

jected to a variety of harsh punishments.
Gradually, slave punishments were extended

by law -to apply to all persons. Though all

citizens are guaranteed equal justice under the
law, itis apparent that to this day there are two
systems of justice in the United Statds: the civil
courts for most white-collar ang jcorporate
criminals, and the criminal cpurts’and prison
for the lowest classes in society.

Rothman elaborates his ideas about pun-

_ ishment in colonial America in his Reader

'1shment in. the United States, -

selection. Impnsonment was not used ex-

_tenswely ly during that period, except for per-

sons awaiting trial. Many penal measures
were direct and often harsh, such as whipping*
and branding. Banishment was also used,
with the purpose of isolating the community
fromn immoral people. ~

When incarceration was first used as pun-
-the results
seemed encouraging. People from other coun-
tries came to study it and explore the possibil-

ity of establishing similar prisons in their own

countries. Such was the case with Gustave de
Beaumont and Alexis de Tocqueville, who
came from France in the early 1830s to study

‘the American prison system. In their Reader:;
selectlon, they describe the two prison sys-
‘tems they found here—the Auburn and the

Pennsylvama systems, both almed at reform-

¥
A
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The Prison Co munity

Not only, has, the ideology of punishment .

changed over the years, but the activities of
the prison community have changed as*well.
John Irwin discusses this evolution in his
newspaper article, “The Prison Community.”
He relates/ffow the inmate culture originally
developed and describes the expectations”
placed of the inmates to cooperate, do their
own tirie, and follow the inmate code.

In thie post-World War II period, the inmate

- cultufe has taken’ two different identities. At

. first, revolutionary dctivities became increas-
ingly popular through the 1960s. Most re-
ce)'ntly, the inmate culture has been divided

to subcultures based primarily on racial
g?rounds which has frequently resulted inin-
* tense racial conflicts.

% The Reader selection by Richard McCleery
outlines the values of the inmate social system
inside the type of prison called the “big
house.”’ This system was based primarily on

% the coercive power of the toughest inmates as

’

well as thé guards. One of the basic tenets of ,

this code was to do one’s own time without
engaging in conduct that would incur the
~ wrath of the prison guards. '

Inhis Reader selection from The Felon, ]ohn -

Irwin expands his views on the decline of
rehabilitation. Specifically referring to the
/

+
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California prison system, hie describes how
inmate attitudes have shifted from a feeling of
optimism to one of disillusionment about re-
habilitation. Not only is there a sense of
injustice among the inmates because the inde-
terminate sentence results in sentencing dis-
parity, but there is little or no evidence of
effective treatment, educational improve-
ment, or vocational training:

Edward Bunker provides the most recent
glimpse of the “war behind walls.” His is a
vivid description of the facial tensions and
potential violence in America’s prisons today.

Such tensions have kept men’s prisons in_

the public eye. The woman inmate, however,
has become “the forgotten offender,” agcord-

“ing to Rita James Simon’s article. Since there

are relatively few women sént to _prison and
those imprisoned cause consnderably fewer
problems than male inmates, they have been
largely neglected by criminologists, the press,
and the general public. Simon discusses sev-
eral important and complex issues concerning
the future of women in prison. Should they
haye access to the same programs as male
prlsoners" Should they be subject to the same

degree of punishment for comparable crimes?

Simonwould like to see more equality between
the sexes in prison, particularly in “tems
of moxe vocatlonal training programs*for

:ﬁmwomen

The Future of Punishment

Sheldon L. Messinger’s newspaper article, |

"’The Future of Pumshment summarizes the
most recent trends. He points out that there
are a wide variety of sanctioning alternatives
available ifi the United States, and he predicts
there will be changes in both the nature and
extentof punishment. First, there will be more
offenders under some form of state surveil-

'lance, pfimarily through the use of diversion

progfams, At the same time, there wxll be

conventional punishment for a larger‘propor-
tion of offenders. With less emphasis placed
won rehabilitation and with the rise of the

determinate sentence, more offenders w1ll'

be subject to some form of imprisonment,
though probably for shorter periods of time.
Messinger co;‘.cludes that the new penal mea-

" sures will be as teeublesome as those that have

been tried in the past. -

Robert Martinson attempts to answer the
question “what works?"* in his Reader selec-
tion. He comes to the depressing conclusion
that the years of effort to rehabilitate prison-
ers have produced few successes—nothing
seems to work to reduce the recidivism rate.
- He suggests that we think about changing the
goal of punishment to deterrence, though he
acknowledges that not much is known about
its effectiveness. .

The population trends in America’s penal
institutions are currently being debated by,
experts. Some people believe that we will
.witness a period of decarceration in which

fewer people will be placed in massive state .

penal institutions. David Rothman is of this
belief. In his Reader selection, "’Of Prisons,
Asylums, and 'Other Decaying Institutions,:’

he maintains that we, as a society,.are reject-

ing incarceration as a viable penal measure.-

He further recommends that this deinstitu-
tionalization continue, since prisons are inef-"
fechve, costly, and inhugnane. . _ .

Others clairfithat the prison populatlon will
increase in the future. The statistics from the
. Corrections Magazine survey, reprinted in the
Reader, seem to support this view.

.. The article by John M. Baer discusses the»
p0551ble directions of juvenile justice,.as he
describes the debate in juvenile corrections
about the extent to which decarceration
should take place. The focus of Baer’s article is
Jerome Miller, a proponent of decarceration,
Miller, as the head of juvenile corrections in

~
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several states, has closed down many large
juvenile institutions. His actions have aroused
controversy because, while he wants to re-
move juveniles from institutions, others feel
that today’s youth are becoming increasingly
violentand should be treated more like adults.
.. & Leslie T. Wilkins’ article concludes the read-

e
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ings on the futuré of punishment. Despite
what others have sdid about the dechne of
penal institutions, Wilkins maintains that o
some form of prison will be needed in the
United States for a long time to purush law-
breakers and to separate dangerous offenders
from the rest of society.

of

KEY CONCEPTS AND DEFINITIONS

. " Rehabilitation (see also p. 6)
Rothman points out in his newspapér artigle
“that our forefathers relied primarily on pun-
ishment (corporal and capital) and banish-
. mehnt to rid their communities of crime and
* deviance. Crime was viewed in moral terms,
and punishments were prescribed to corre-
spond to the wrongfulness of the act. In the
1800s, the philosophy of punishment changed
and crime was considered a result of, faulty
social organization. The inmate could be re-
habilitated by isolating him from corrupt in-
fluencesand instilling proper habits. In the
twentieth century, crime was increasingly re-
garded as a disease to be cured. One result of
this philosophy was the indeterminate sen-
tence, which was devised because all crimi-
nals would certainly not be “cured” in the,

same length of timé.

Over the last century, numerous attempts
have been made to rehabilitate offenders
through various programs. According to the
Martinson article, however, rehabilitation has
failed—both in the opinior of the offenders
and by any scientific evaluation. At this point,

over. Most prison systems will probably de-
emphasize rehabilitation, and. the offender
will be sentenced to a relatively standard pe-
riod of time, depending on the gravity of his
offense. Treatment and vocational programs

R
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“used only for pretrial detention, not for pun-

thg age of rehabilitatign appears to be almost

will prbbably also be offered to inmates on a
voluntary basis.

Penitentiary TR

Prisons and jails ‘as we know them today
have not always existed. In colorual times
there’ wer€ no prisons at all, and jails were

ishing persons convicted of ¢rim®. In conjunc-
tion with the efforts to rehabilitate offenders,
large-scale institutions were erected because it
was felt that crime was caused by & bad envi-
ronment. If criminals were placed in a good,
controlled envirordment, they could then be
reformed. - ) )

The penal institutions were first labeled
penitentiaries because the inmates were sup-
posed to do penance there. Gradually, .two
systems of penitentiaries developed in the
early .1800s—the Aubutn and the Pennsyl- -
vania systems. Evenpifally, the Pennsylvania * . o,
system became extinct, and the Auburn sys-
tem was adopted threughout the .contry.
Most of the large American prisons today re-
semble the early nineteenth-century Auburn
model, jncluding the Attica faciity in Nejv

_York, which was bgiit some 13Q years after the -

original.’
g e )

Community Corrections

+ Recently, there has been a growing interest
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in reducing or replacing the large-scale penal
institutions. This movement for deinsfitution-
alization is based on the assumgption that re-
habilitation dges not work and that the more
time pnsoners spend in prison, the more “'in-
stitutionalized’’ they become, making it in-
creasingly difficult for them to functionin the
outside world. The corollary to this is that
prisoners (and mental gatients) would bene-
fit, in terms of treatment and socialization, if
they remained in the community during their.

sentence. Thereis increasing emphasison cor-,

rectional programs that exist in the commu-
nity rather thanin large-scale institutions.
Diversion

One of the recent developmentsin the crim-
inal justice system_is diversion, which'means

removing offenders from the crimmnal or

juvenile justice systems and placing them
under a less restrictive form of supervision.
Defendants are diverted at the early stages of
the criminal ]ustlce system ‘before they are
found guilty of any offense. The theory be-
hind diversion is that when people become
involved in the criminal justice system, they
are stigmatized and labeled by others. Grad-
ually, they take on a criminal "identity”’ and
continue to pursue their ““criminal careers. al
is felt that if minor offenders did not enter the
criminal justice system in the first place, their

valved in the criminal or juvenile justice sy s-
tems if the diversion programs had not
existed. That 1s why Messinger claims that a
larger percentage of the American population
will be under some form of state :,uréillance
inthe future. -

~

.

Probation and Parole
Probation and parole are both aspects of the
corrections segments of the criminal justice
system. In general, probation refers to a form
of supervision that takes place if the defendant
does not go to prison. Instead he penodically
sees a probation officer who is supposed to
help him solve his personal and economic
problems and keep him from committing an-
other offense. In most jurisdictions, parole .
refers to the supervision of anoffergler after he
gets out of pfison. At that tme the parole
officer 1s to proude the%ame sgrt of supervi-
sion as the probation officer. § should be
‘noted, however, that in some jirisdictions
these general terms have different
In the reading selection about Judgeé\Wright,

0wn reCOgnlza nce is called parole.

Rec1d1v1sm (seealsop.7)
Recndlwsm is the compission of a new

crime by someone who has previously. com-

mitted a crime. The recidivism rate, then, is

law breaking in the future might be av oldea.‘ - the number or percent 0 of offenders who com-

Another reason for the increised use of

div ersion is economic. Courts and correctional

programs are very expensive andare currently
overcrowded, In theory, the number of cases
being handled by the courts should decrease

if the diversion programs are more fully *

utilized. This expectation has not been fulfil-
led. At present, the courts are handling the
same, groups of people as previously, while

the diversion programs are attending to minor

violators who would never have been in-

EN - El
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. mit new offenses after their release from some
correctional program. The recidivism rate has
been usegl as a genieral measure of the effec-
tivéhiess of \@r‘nous Correctlonal programs. As
was ponnted outin the Martinson article, the
recidivism rate has remained Blgh no matter
what programs have been tried.

- - ~ —
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FACTUAL REVIEW QUESTIONS-
1. According to I_iothman, on what methods of punishment did our forefathers rely?
2. What purpose did jails serve during the colonial pe'&d? . ‘ .
* 3. What ambitions did tne Jacksonian reformers share? -
] 4. Whatdid the Progressives try “o doto the.prison environment? -,
5. Whatdid the new generation of prison reformers begln todoin e mid- 196057
6. Accordmé to the Sellm selectro n, what were the origins of the pngon system?
7. What did Beccsana claim should be the aim of punishment?
" 8. What were the two types of prison systems in the 1830s?
9. What did t;}le two systems have in common and how did they differ? )
i 10. How did‘d“e Beaumon’t and de Tocqueville teel about the introduction of labor intg prison7 |
11. According to the Reader sel%echon about Attica, what dxd the Natlonal Prlson Assocratron
declare to be the purpose of penal treatment in 18707
12, When dld Attlca open’ ] , ‘ ) .‘; S ) .
13, According' to theTrwin newspaper article, wnat type of prison is the “big house”?
* 14. According to“Irwin', where do criminals lezarn abodtcrime?
15. What dlscrepancy in prisons hds produced a sense of rage and injustice ont the '

. part of inmates?

o, . ’ o ' 7 e
~ ’ ‘ 4 N . . * - g 03
: . How does Irwm suggest we increase deterrence and reduce turmoil in prisons?

s

. According to McCleery, whatisa general goal of inimates?,

4 * &

FE
]

e

. ‘How does a new 1nmate gam acceptance intoa protectrve pnmary group? ) {;’1
, - ey DL Bt Lo e - K

~19. According to the Ier Reader selection, what is the attitude ofjelons toward ) &
Y L treatment programs” : - ,;;, -
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. . .
| 20. What were some of the factors, cited by Irwin, that resulted in disillusionment with
rehabilitation? . )

[ . D

-

21. According to Simon, do women’s prisons or men's prisons offer a wider \anety of \ocahonal
trammg programs?

22. Approximately, what percent of the people sent to a federal ora state prison in-1971
were women? .

— 23, E:m what types of effen§esdowomerrseem101eceivepreferentiaHreatment? . .y

LUSER R T Lot b AR
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24. According to the Messinger article, what mlght be the outcome of the.mfove toward “just

deserts” in sentencing? N .
. o, S
25. Agtording to the Reader selection by Martinson, what has been the effect of rehabilitation
programs" ‘. - ) i
/ * \ »
ESSAY AND DISCUSSION QUESTIONS L

' t4 ' - . ’ *
1. Discuss the evolution of punishment from sixth-century Europe to present-day America.

Suggested uldehnes ‘ | T :

1. Referto the Reader selectlon by Sellm To whom did the common pumshmenl’s

ongmally apply" © e s -
2. Examme«the newspaper article by Rothman.  -." 7 )
a. How has punishment changed in the Umted States sinee colonial times? . - "
. b. Whatled to the 1deology of rehab111tahon7 ‘ .o :
3. Consult the Reader selection by de.Beaumont and de Tocquevﬂ]e What two prison o
systems arosein the beginning of the mneteenth century" ‘ Co - :

-

Refer to theé Reader selection on Attica. What ate the smxlarlhes between Attica and the

PN

ngma]Aubum model" A L : )
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2 How has the prison commumty changed from the-days of the ’big house” to its
- current state?

-

.

nggested Guidelines

1. Refer tothe Irwin newspaper artlcle foran outlme of the evolution of the pr1son
community.’

‘$=
s

Review McCleery s Reader selection fora description of the type of prison Irwin calls the
"big house ‘

a. Onwhat basis did interpersonal relations rest in this type of prison?

b. What werg some of the cardinal principles of the inmate co&e’ .

Consultlrwm s Reader selectxon In what way have inmate athtudes towardhx;‘ehabxhtatnon
changed? ° » :

- Refer to Bunker's article, ’War Behind Walls, " for a descnphon of current prison
1 condmons What does he 1mply about racfal tensxems and violence?

“ —

-

T ‘ . e - . . «
. . -

3. What does the future hold for punishment in America?”’

~ %

* Suggested Guideliries o o

- . ¥ .' A
'”—1“; Review Messmger’s niewspaper artitle. . .- -

a. What does he s3y about the complementary trends of punishment? ‘

-

e

b What will result from the move toward “just desérts’? )
-~ il ——

o
—

2. Refer to Martinson’s,Reader selechon . ‘ : .

-

W,

. What does he say about the e effectxveness of rehabnhtahon7 s

b. Whatdoesherecommend7 w7 e v - ’ v

3. Compare the Reader selection by Rothman with the survey from Correctmns Magazine. Will.
there be more or less penal incarceration in the future? .

-

4. ‘Examine the Reader Selection by lekms Does he feel that pnsons wilt be w1th us for a_
long; time? Why7 ‘

-
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