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R . - PREFACE - -
¢ 2. '\ . . " - . . ; .
e T . PublicLaw 94-142, The Education for All Handicapped Children Act .
\ of 1975, is a landmark legislative effort ontbehalf of équal educational
T

.opportunity for the handlcapped Although most of the major rights-,

v . reldted- prOV|s|ons of the law had preVIously been afflrmed by a decade of

class_ action litigation and leglslatlon .related to educatlon and treat-
ment of the handlcapped,,thls Act made several |mportant contrlbublons.

Coe e Among these were: (1) the assembling of the |mportant flndlngs of past

. . - . -

- Ld - Ld ‘
/ -, court act’on and litlgatlon in one reference, (2) the afflrmatlve declara-
.- x [y .. .

: txon that educatlon of the handlcapped |s a maJor publlc pollcy arena

. '

. requiring Federal |ntervent|on in the interests of equal educatlonal

opportunity, and (3)- the prov:snon “of. additional Federal dollars‘to

G - assist with |mprovement of prograns for the handncapped

<

RN - Although this leglslatlve effort and this speciflc Agt have the|r

- detractors, responslble educators and cltlzens are by and large concerned’

*

with development ahd |mp4ementat|3n of+a quality local, state and .

-
-
.y

. nationaJ delivery system af specidl® instruction and services for the
s \: 3 . -
handicapped, and with the elimination of inequalities of oppgrtunity

, ! v < -
i which‘curkently exist. WHile most see P.L.-94-lh2:as a potential assist
. ¥ A

in accompl;shlng these goals, there are problems related to several

°

RN aspects of the Act, notably in the areas of,fundlng mechanisms and level

of Federal approprsatlons, *in definitions, and dn stated prlorltles. One

of the major ant|c1pated problems is the additional cost to states and

local d|str|cts of éstablishing ondomalntaining management systems ¥ 4
» . F-4
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necessary to ensure compliance with the myriad of requirements expressed

in 94- 142 along with ‘the expected‘typrtai discrepancy betWeen Congr

&

sional authorizations and actual approprlations. Do

MEEEN .
. R - . . . .

In an effort to assist Jarge Gity school districts with implemen~ -

P -

taflon of this Act; and with improvement of city speC|al educatlon

- -

Lt delivery systems, the Councnl of ts- Great City Schoois, under a grant

v

received from the Bureau of Edﬁcatﬂon for the°Handicapped developed a’

”
- Py 2

TecthcaivAsslstance ProJect (the’ SETAC Project) targeted on |mplemen-

- tat|on of P.L. 94~ 142 “The’ evolutlon and activities of this Project .are .
deta:led in Anthony Kowalskl s contrlbutlon in Sectlon C of, thlS book . ) ,

¢ N !
e +« This.book prlmarlly consists of a “collection of papers presentedzl?

i - .
> ' at’one of the first major activities of the SETAC Project - a National -

. 3
. « v

Training Lnstitute for special .education administrators and othefs held *

° *3

. in October of L876 The prlmary emphasls or focus of the lnstltute was .

‘o

* to ensure a common understanding of major prov sions of*9l- 142 as a pre-

requisite to“deslgn of more épeciflc |mplementat|on strategies and

X actions. - ; :
: S S . ' . T . ,
Paperd selected for.inclusion in this document are presented in

»

. . - three.major sections entitled: ’
.. - { P

.

* . -
- . . «

A. Vpefspectives from Congress and USOE"

.~
.

-

L - .
B. 'Several Major Provisions: Review and Discussion"
@ Coe - )
C.» "Implementation Considerations and Strategies"

3
-

. < - .
) An Editor's Note prefaces each of these major topical sections.
- . . - H . M -

o~ °
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"SECTION A

PERSPECTIVES FROM CONGRESS AND USOE

EDITOR'S NOTE

»

- »
)

‘ DeQefopind and interpreting maior legislation is hard work:dand
typlcally entails a long, multl-year process extending from e?}ly research
and draftlng, to various forms of formal public |nput, to re-drafting, to
'commlttee hearlngs, to passage, and on to deVelopment of related rules_ and
regulations. The United States Congress, Congressuonal Staff, and the
U.S. Office of EducaEion, through its’ Bureau for ‘Education oft.the Handi-
capped (BEH); were the'pFindipal actors in development of P.L. 94-142 and
of rel ed‘ySOE Rules and Regulations. - . . .

"

. Lisa Welker,ra professiénel staff member for Senator Harnison
Williams: participated in a major way in'the‘prOCeSS of ﬁevelopjng this
degjs{ation, and share; with us in'Section A - 1 the perSpeFt}ve of
Congress and their intent ‘in developing and legislatinh P.L. 9L4-142,

Thomas B. lrvin, the Program/Policy Officer éor tne Aid to States
Branch of BEH discusses the perspective of BEH on several provisions of
the law, and details some of the steps in the process of developing

\

regulations related to P.L. ih-th.




~

-

- - L . N
‘own_Constitutionsl responsibilities.

. X SECTION'A-1. * '
. ‘ b

. CONGRESSIGNAL PROSPECTIVES AND OVERVIEW OF KEY PROVISIONS

- \ .

- ' LISA WALKER

» .

As you begln this contribution on lmplementatlon of Publjic lLaw ///

9k-142, (Ehe Educatlon for All Handiapped Children Act, it's useful to |

>

set in perspective the background of nattonal poltfy making in this area

at the time that this law was 6riginally'conceived as ‘welt as: the nature

of its development during the perlod from abaut 13972 until November, 1975.

The original draft of the Blll S. 3614, was untroduced by Senator

Viilliams in May of 1972. It came against a background of at least one

court case, the Pennsylvania Association for Retarded Children Titigation

. P .
" where the court declared that all mentally retarded children have a right
\d

to an edutation, and that that education must be provided by the State of

Pennsylvania. Following on' the heels of this finding came Mills‘in.the!

Distritt of Columbia, which went a bit: further than PARC. The court’
. Te - / Al
there’stated that*all handicapped children have a right to education,

)

that it was up to the local educationzl agencies, in tHis case the

District_o?\Co!umbia, to provide for that &ducatiop and to meet their

.

«

This decision also contained a very interesting provision about -

. A o . T
financing and funding, a statement which is usefu! in considering imple-
mentation. In tonfrontirg the question of whether sufficient resources

L]

were availaBle for education of all handicapped children within the

. . 2
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.

District of Columbia, Judge Waddy stated that if there were not enough

<

funds to provide a full and‘adequéte education for all handicapped

chd 1dren=-then the educational funding provided for non-handicappéﬂ
. ™~ - . ’ K * .
~ children would have to'be reduced until all children were being provided
R WY , . .

I\\. ‘
*equally adequate educat-ion.

&

“ b 3 ¢ - * 3 N
. A second and equally important factor in the-discussion of this

. olegjslation was the issue of school finance. In the begihning of the

~

1970's, in Washington, there was substantial.diécussion to the Congress
»~ !
. and within the states regarding an impending school finance crisis.

. o

There was substantial discussion about whether the Federal govérnment

* ‘.

C ought to consider the issue of school finance and how much more funding

/ . % 14 .
to'proyide, what the Federal role should be, and how assistance should be

-

provided to states and to local educational aaencies to offset this

school finance crisis.
» ’ ©
. In 1971, the Natidnal, Education Finance Project came out with a
report, arguing that if the Federal government were to undertake substan-

tially -increased funding for educ§tion,,that there were a number of

’Barticular areas that were appropriate for @ Federal focus. Those were
’ ) [y . ‘

" areas where states and localitiés have difficulty providing the funding
4 1)
themselves. They singled out the follbwing: Educationally disadvantaged,

children, education of handicapped children, bilingual training and

“e

.

vocational education.
At the time this Bill was originally introduced on the Senate
side by Seﬁator Williams, people believed that school finance legislation

would be the.next major thrust in education legislation coming down the

. pike. And it was thought that most of the time between }971 and 1976

would be spent trying to develop a reasonable sqhoolﬂfinance package.

-
[




While that project gZew at géat time to be.a little bit ton complex, the’

v

development of this concepf/and this Bill, where it might be going and .
* . - . .
*what it meant, must! be seén In light of the general Issus of school

: - finance. At that lme,/éeople involveh in‘special education--Senator ~ T

Villiamﬁ, Senator Ran?éaph and other members of the Subcommittee on the

L) L]
.
.

Handlcapped in the Sénate and John Brademas and Al Quie in the House~- .

.. were con erned a?od{ a way to ensure that if substantially increased ) «
f K

/ Federal qunding/snould occur at the Federal level, that certainly one

§
_'& substantnk (QL of need was the education of hanﬂlcapped childrenh -
I. * N / -

/ . l]y, this law must be seen as a payallel development with the
3
o . increas€ in court cases on rlght to education in the different states and
. ‘the/pé;sage/of-tomparable state laws. By the time the Congress enacted Y

; - ¥
- gh{e law in 1975, more than 45 states had already enacted their own

A

// mandatory legislation. .‘f : . ' Do .
y}} ) / In terms of what‘thls legislatlon is intended to do. and what the
° perqﬁectlve og |nd¥§14ual Congressmen and ?enators is regarding their -
;,x/ intent, it's important ;g note gﬁe §tatehent o%'pgrpose‘and to look at : .:

. the provisions of thé l;w which.require certain spec!fic minlmum-;tandards
for sspecial education for handicapped children. The.Congress stated in .
the stagemenf of purpose that“thby.intended to take up thein.resnbns?-

N *bilitles under the Cons}itut?on to assure eqﬁal protection of the law and’
thq}'that meant setting down some basic minimum standards which woula
assure the education of,éll han&icapped ghildren tnrough the United . . :'
States. b : . : J . ' ' e

Both the House and Senate reports at the time referred to the

number of hand*éapped children--eight. million in the country-~and that

app}oximately 1.7 million of these children were_not current\y'belng-

L]




\

o

. served and had no educational services at all and that approxinateiy 2.5

1]

miiiiOn of theSe children were receIV|ng currently inadequate serVICes.
" The House report ‘went further»to recogni2e that; the courts had

made clear that the right to eoucation for handicapped children is a

present right--not one that ‘can wait or that is undercut by insufficient

financing or by the fact the individuai states or local areas were not
" A
providing .that education.

- g

«

. The.Senateirepd?t pointed out that‘it was the Committee's belief

N
K ’

that Ebngress must take a more active rofe under_ its rewponsibility for
: o . \ .

assuring equal protéction of the law. The,report went on to say 'that

local ‘educational” agencies should not iook ‘to this assistance as genéral -
revenues or gener:iizedﬂassistance to mitigate their'onn responsibiiities
with respect to.the provision of a free, appropriate pubiic education to
all handicapped children. o . :\ ’ M ’
'..This ian doei depart from the form of other education law. Other
prodrams such as lmpaet Aid,.Titie'i, Bilingual Education, and others are
_iaws which do not set forward the same kind of basic minimum standards.

The reason the Congress did so in this case was ‘to assure that all

‘chiidren would be provided equal protection and to assure that there were

. certaln basic minjmums that were guaranteed to these children and their

parents.* - . . .

. v . -
First and foremost, these standards were designed to asSure that

each_child received a.free, appropriate public education defined to mean

special education and 1eiated services provided at no cost to. the child's

\
. parents, and provided in acc?rdance with an individualized education

program. . . . . .
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“Secondly, the Congress bullt in prgvislﬁns_ﬁb assure both fiscal

~
.

and programming a&cpuntabi]ity. These provisions were designed to assure

P

_and that they would be able to ‘tell, that the

that they would Rave dat

-t "~

Bureau would be able. to | ell, fhe states woﬁkﬁiizt:fle‘to ‘tell and indeed,
.v‘r ¢ . .\f\'. ". .‘. .
that indivjdual.local Gg;tional agencies would'_ able to tell that, in ,

¢ .

fact, each ifd,was eceivirg an appropriate education designed to meet o

" needs.

ongressional intent in this law is very clear, perhaps much more

-

han most other education laws. And{Jaespite the fact that there ’ .

-4

has in professi&hal circles been discussion about the complexity and tHe
- 14

comprehensiveness -of this’law, in terms of its basic provisions | believe.

this law is pretty direct and it's pretty strgtghtforward. | write this
";l" - e .,g',

N

"knowing, by 'the way, that Tonylrvin]s bontrﬁbuxion in Section A - 2 will . .
N .
state that aspects of the’;gw aren't clear, and that ‘they're (BEH) having

) N

. N \
, problems writing regulations., But | do believe that the provisions are

clear, and thef‘were intended to be simple and straightforward.
Let me at this point provide a short review of “the provisions of
- - - b . - °
the law. | suggest that the law sets’out to provide an effective,
. . ) . a .. H . 3
ékﬁbrderly mechantig,bﬁ\yhich local educational agencies, regional units, ,
o, . P . -. = ' J
statés and“the Federal nger%%ent might work together to assure that each
: . ' .
handicappé&d child has availablé a free, appropriate public education.
s .
This law does this, | thin@; not by requiring a number of onerous

S

substantive provisions,! but by setting down basic procedural or process
| P

!
requirements, Let me ﬁi3cuss-some of these.

It reqpirés that a f;ee, appropriate public education be avail-
_able to all handicapped children, aged 3 to 18, by September !, 1978,

and requires that all handicapped children; aged 3:19_21 be provided a

»

free, appropriate public_qucatioﬁ by September 1, 1980. -

-t

"~ . 6
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Aruitoxt provided by Eic:

There's an exception, however, to that provisigp, which provides

thaty where the provision of
J

services is directly inconsisterft with state law, or where the state laws

-
o’

that in the age ranges,

»

3 to 5 and 18 to 21,

Lfrohibits or does not expressly authorize the provision of services,
. ~ . *

/fhose services do not have to be provided.

™

.
. -~

Second, the law requires that educational services be provided at

no cost to a child's pérents, regardless of whether the child is.served
in thecldcal educational agency, in an institution, in a separate class-

room, in a residential facility, te.

’
En-state‘gé ogt-of-sia

»

Tﬁird, the law specifies the basic procedural protections requir-

ing nondiscriminatdary testing, prior notice and 3n opportunity for a

hY
-

hearing, and the opportunity to evaluate and to review and evaluate all

records. These provisions are identical to; or containzonly slight ctlari-
ficatinns Bf, those provisions which were contained in Public Law 93-380.

. In additiénl and primary to.the assurance of an appropriate education for
each handicapped child, the law requires that each child be served in the

least restrictive environment--meaning.that each child is to be served in -

the most normalized educational setting which best fits his or her own
educational needs. .
Fourth, the law provides that each child shall be prgvided =an
S, .
individualized education program. The Congress sah.this requirement not

‘ .
" as an onerous paperwork requirement, but more as a dynamic planning and

\

education of a handicapped child--the parents, the chifd, the -teacher and

.decision maﬁing procedure by which all people who are involved in the

.a representative from the local educational agency--are brought together

to make -9 decision as to what specific needs the child-has and what

7’
services will bé provided, and to agree upon a timetable for providing
those services. This provision also underliined a policy adopted by‘the

rd

- ‘ ‘ 7
‘, | o 14( S~
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%
-€Gongress two ‘years previous, in 1924, intending to encourage the indivi-

. . ) “
dualization of instruction for all children in education in_the United :

L4

. . .
' States. :it also requires each state to adopt a policy assuring that

4 .

every_hatgicapped child has "the right to an education designed to meet’

. . Y : *
his or her own individual needs.‘ . ) ’
., « e Q
. 3 Ejnally, to assure ‘that all children will be grovided an appro-
’ "~ . - - / -~
* priate educatigﬁC\;:chanisms are built into the law to assure that state d

<
g

y and local districts would-move in the directioQ of providing services
’ 1 4 " « ' . -
and would reach the point of serving g}lghandicapped children by September
v -

. o, 1978. . .

N . " The law requires that the state educational agency become thé

-

final responsible authority for providipg an education for each handi-

capped_chiid, whether that child is served by an in-state agency, an out- '

cf-state agency, or a noneducational agency, and that the state educa-

. . .

. tional agency would remain responsible regardlgss of whether another . (“ '
gl - \ .
\ N .. .
local?educational agency or other authority was delivering the direct *
- . hd . e .
services. :
> e2
n .

In ternis of funding, this law adopts a new funding formula. This

- formula is based on the number of handicapped children served and was
* s ¢ .

édopted to provide an incentive to states and"to local districts for:
. ) 2 . ¢
serving handicapped children because they will be reimbursed on the

number of children served.

. & " In addition to this, the law also requires that the money so /
. received from the Fede:ai;pévernmént be focused on the neediest popula- <
o ¢ . /

tiqﬁ with a first level of priority on handicapped children who are un-

served and a second level of priority on childrep with the most severe .

. ' ]
. handicaps . ) '\




: i * ~.In the first year of the oberation cf the new formula, which is
N Fiscal 1978, beginning October 1, 1977, or a year from now, money will bg
13 . .

allocated to a state based on the number of handicaﬂbed children being

° ”

served wifhin the state. Within the state it will be split--50 pér;en{ o

-~

of the money to be retained at the state educationzl level, to be targeted
- on_children unserved and 50 percent of the money to be passed through

automatically to- local districts.

2 In the following year, which is Fiscal 1979, 25 percent of the
money remains at the state educational agency level for targeting on un- .
met néeds--perhaps rural districts, areas*of low concentration, or what-

ever happen to be the needs of the state at that point--and 75 percent of ' .

the rioney flows t h on an entitlement basis to local educational
AN T
agencies. ). ¢

.

) \‘g ! think it's probably useful at this point for me to discuss the «

< . Wy the local entitlement provision works. There are ways for a state
R 4 -

to withhold.funds.from a local educational agency. In summary, an LEA |

Qill get their money based on the number of children they are providing
educational services out of the 50 percent or 75 percent LEA.share. o

@

They may also get additional funding from the state level if the state
4 . 3

determines that there are particular needs in that area and money needs ) .

. . .
to be focused on that local education ggency. However, to get any fund- .
.

ing.at all the LEA must meet certain réqui}ements in order to receive a

-
.

’ ’ that mapey. It must be fully elﬁgible under the terms of the law; i.e.,” .

<

providing due process procedures, individualized education pfograms, et

cetera, et cetera. It must apply to the state and it must have an ,

+ .
[}

acceptable application.

»
»
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© $10, SI5, or $200 here and, there.

o

<

e . . .

Y

\

Secondly) the LEA must be able td generate in doIIars, as a result
oé the number of- children it serves, at least $7 500 This provusuon was

adopted to assure that funds would flow through to locaF agencies in

»

grants large enough to do. something with. With that $7,500 you'd be able

to buy, for instance, at least part of a person and it would not be just
. . . 3 . . 4

-~ v

- At the time that we were-working on this provision of the Bill,

P

" . . K]
if/fund}ng were at" $1CO million, which was where .it was when we weré

considéring it, to meet this §7, 500 m|n|mum you would have ‘to have 7,000

»

soﬁ%ol chlldren, or A;proxlmately 700 handlcapped chlldren |n your area.

‘ 5

This has changed-s:nce appropriations have-lncreased. But if you know.

that was the figure when funding was at $100 million and currently appro-
priations aré at’ $3154&LIlion, one can get some idea of what the differ-
ST ) ’ ¢ .

s 1l e -~ . L -
ential- is. - PRI . - .

-

. . o . . . x
Another provision whisch regulates. the relationsh[p Between the
local educational agency and the state educational agency provides that

* AY
a state may withhold money from the-loca) educatfbnai'agency if the’LEA”‘

’, ,

is seruing 100 percent of its children and it's providing a free, appro-
priate public education to each and every one of these handlcapped

children. This was adopted so that fundjng could be focused on areas

- ’

.

of high need within a state--a goal of the Bi{l being to assure that .

. each child'receiYes an education. It was not. intended to provide an off-

* : ) . ,

set, for local educationgl agency eXpenses. The main intent of this

-

s e e . . . T e
provision is tc assure that each child recel:ejfip/educatlon and to

»

assure that the money gets targeted where there is most need-

.

In terms of this provusuon however, the state has to find that

o~ ~ ’
o

a_ﬁocal district _is providing all children a free, appropriate public
' a&

R L. K

1!




aducation,'which means providing an education consistent.with the individ-

ual fzed program requirement. And there s an appeals pracedure available

to.an LEA under the Genefaj Education Provisions Act iIf it wishes to . <;
A3 . i - . R
challenge a state!s decision. - . . \ e -
o On another funding-reiated issUe, the issue of levef of gppropri-
S .

aflons is |mportant As indicated previously, at the time fe wefe .con-

~

. 5|dering th|s Biii in.the Committee funding was at $100

substantlaiiy increased “ It dOLbled in Fiscal 1976 to ‘$2 1ion, and
'S .

we re abie to obtain $315 mllllon for Fsscai Year 1977 To see the real,

&

'growth for. thls area, and a measure ‘af the Importance that the Congrgss
~ e

placeg on providing funding and assuring that each handlcapped child has
.. an educatlon unlqueiy su|ted to his needs, one must cons der that, n
Fiscal 1973, only $37.5 mliiion was beung spent in thls area. Thus, we '

arerrnot talking about a jump'from 5100 million to $315 million, we arey
* s - - -

"realiy~talking about & movement from $37.5 milllon to $315 million.

. . .
B . Another provision of the law which’should be'mentioned with
respect to funding Is that iocal educatnonai agencles and state educa-

I3

tional ggencnes and other agencles receive money from the Federal govern-

:nent under the Vocational Educatzon Act, under Headstart, under Title |

K

. and under Title 111 or IV of the Eiementary and'SEcondary Bducation Act.

.
-

Public Law 94-142 does require that; those funds bé spent in a

-~

manner which.}s,consistent with assuring free, appropriate education to

-

all handicapped children. Th%s fundin% within states also must be

r

targeted in a &a? that meets the oebjectives of the state‘pian and of
the local.educafion plan under Public-Law 94-142. | suggest, then, that

*

the funding history so far has been very encburaging, and | believe that

~

. . /
we will be able to obtain continuing growth In this area.

. 11 o ‘
Voo o ‘
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Y . SECTION A-2.

4

* BEH PERSPECTIVES ON P.L. 94-142 AND ON REGULAT IONS DEVELOPMENT
.o . R Y

. \ THOMAS B. IRVIN

- 1

’

While 94-142 is referred to as the Education forzéll Handicapped

v .- o

“ Children Act, it's not a new, discreet law unto'itselfl Public Law, 9l- .

.

142 »simply | pngvudes amendments to Part B of the Educatlon of the Handn*

~

capped Act . JUSt as Publlc Law 93~ 380 provided - amendments in 1974

lt s also worth notlng that many of the provnsnon? in 94~ lh2 are

e

. not new. Many were provusuons of P, L 93- 380 “1n fact, there are, some

six or seven.of them--the area of due process, nondlscrimlnatory testing,

@

" least restrlctlve envuronment, prlorlty ;to chlldren not recenvnng an

education, child ldentlflcatlon and confidentiality are some. Also, we

r o .

didr't even need P.L. 93-380 to know that there's such a thing-as least
restr|ct|ve envuronment Several prevuous eourt cases and state laws
had already had with respect already e;tabllsh that Doctrine as a maJor

right re]ated to matters af Education.
\ . - .
. {t's very much worth noting that Publlc Law 94-142 |s a basic

’,

civil rights law. This law guarantees “to handicapped chiidren certain
.rights and. protections, and these»rfghts‘and protectioné must be.pre-
vided whether a *local district is gettlng funds under Part B .or not.
‘The Civil nghts of the handlcapped have, in addition, been addressed by
other related legislation. Section 50h of the Rehabl;ltatlon Act of

¥
.1973, whlch is now going to be admlnlstered by the Offlce of C|V|l Rights,

12




. ®

-

' 'assistance.

s * .
. .. . * \ '

ls a very’strong piece of clvll rights leglslatlon This Section, only

four or five llnes long, says, In effect, that no otherwise qualified

individual shall solely, by reason of his or her handlcap, be excluded

. fromupartlclpation i, be denjed the benefits of, or be subject to dis-

9rlmlnatlon under any Srogram or activity recelving federal financial

7 : :

e

The proposed regulatlons under, Section 504 and the regulations
underx9h 142 totally parallel each other In one sense, it really
doesgnx matter whether 9k- l42 ls in fagt a civil rights law, or whether_
by ndt following it you're 1n V|olatlon under 504, The, end result really
is the same, as the prlmary |ssue is addressed by- both statutes.. <

l'd lnke to dtscuss the public involvement activities we've had
in the regulatlons development process, and then treat very brleflyjthe

nature, scope and organization of the regulatlgns Followlng this l

‘will touch briefly on a few substartive areas.

In the balance of this paper, | will dlseuss first the public
lnvolvement activities we've conducted during the regulations develop-
ment process;.sggggd_the nature and scope;of the proposed regulations;
and third some issues related to the provlslons‘forra free, appr0prlate

Ny

public education, due process, nondiscriminatory testing, least restric-
. &
tive environment and individualized education programs.
'Flrst, some comments on the\publlc involvement ativities

related to development of regulations\on 94~142. When Public Law 93-380

' was passed, and from some of our experiences in' development of .regula-

tions for that act during 1974, It became very clear that major public

- N
t

A
Invoivement and input lqbthe requlations development process was needed.

Thus, when P.L. 9k-142 was passed in November, 1975, we made the decision

13
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~to take the law to the field and get Input from a whole variety of people
throughout the country before any writing was done, and second, that we

-~

would then convene a large writing tgam outside of the Federal government
es;entié}ly té assist BEH in devélqping concept papers that would be used f
as the basis ‘for writing regul;tions under P.L. 94-142,

In this report, the Bureau actu@]ly codducted a total of twentf
Ameetings, from March to August of 1976. These méetlégs were conducted on
both a geographic and special Interest basisa*”Ovér‘é;EOO Peoble partici-
pated in these meetings, and BEH received hundreds of responses.

In.June, BEH convened the préviously referenced large outside °
ﬁriting team'again.. TH!S team was composed of, 168 peoplz. Of the 168,
there were aboﬁtAT?Apebple répresenting local education aéencies, with
some four or five great city schoéls rep}esented. »During this second , -
“ thr;e-day Q}lting team meeting,’wg divided the 186 partic%pants'i&ko'lz

topical groups around major Popics in the law, such,as/n #sonnel develop-“
ment, least restr%ctive environment, due process and so forth.
. ' Every topical group was given a tabbéd and underlined copy of the
. l;w, the compiete lggislative history aﬁd e?ery{comment that BEH had

. received from the 11 input- meetings that ﬁad'beép conducted. Writing

team members were given a charge that before they left there at_the end

of the three-day meeting, they must deliver to us a conceﬁt paper dealing
with their topic, which we in turn cbuld use later in writing regulations.

_ Each of'the 12 groups came up with a product by the end of the third day.

~

As®a next step, the twelve topical group products were developed

. - Into a consollidated concept paper. That concept paper came out around

,

August 20, 1976. The concept paper was sent out'to appfoiimately 300

peoplé, including the 168 in the regulations writing group plus a number

. 14
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of other Individuals. We received some tremendous responses. Two addi-

tional draft consolldated concept papers were issued, each reflédting .
major  changes over the earlier drafts. N '
-~ .
' A second major issue which needs to be addressed is the nature .

-

and scope of P.L. 9h-142 regulations. One specific issue facing BEH is .

vhow detailed should regulations be. We had some commenters who really

ifeel that greate? specificity, is needed and.moré direction is needed from

-

4

.ffihe Federal level. We have, however, a lot more people who are fearful

that the Federal government is going to overregulate.

L d

L
¢

Here's the position we've taken. We see the &evelopment of regu-

lations as being,an evolutionary process that's. probably going to take

N several years “to fully develop. P.L. 94142 is very specific on many
. . 0; »
points, and since implementation, or rather, the consequences of imple-

mentation, is down the road some, we'feel\that the most rational approach !

to follow at this time is to write minimum regulations and then to amend

and revise those regulations as need and experience dictates. The fact

«
-

that the concept paper on which regulations will be based is 200 pages ". . ' N

-~

long does not belie our intent: Much of what has been done ir developing
the concept paper is,to 1ift vérbatim primary sections of the fgw, since’
the ultimate aim is that users would not have to refﬁrence 14 different
goéuments.,,ln this writing modgl,'everything th?t's pertinent--including

+ all of the Act itsel%--would end up in the regulations, plus whatever
inteépretations are necessary. Our basic apprgach has been to expand on

N

the Ia&'only where it seemed to be necéssary for points of clarification, -

°

. ., or where further direction seemed to be essential. * g

o~ 3
ie
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A quick overview of the organization of ‘the regulations may be

- useful, and the fol’owing brief comments discuss each major. section of

the proposed regulations document.
Part A of the regulat%ons document is a basic, general lntroduc-

tory sub-part which includes the purpose and scope of the regulations, as

) well as necessary definitions. All the maJor definitions of words.or

-~ ! ! -
terms used throughout the whole statute are in this’ section.

4

Thé next category in the regulations, covering sub“parts B

through :, deals with the conditions éna the procedures which must be’
-followed in order to receive “funds under Part B, In other words, if

you re a state education agengy, You will have to submlt an annual

k3
program plan, to the Comm}ssioner of OF. lf you re an LEA and you want

to receive funds you must submit an annual application to your state, v

education aﬁency, and so forth. Sub-par% F contains the procedures for
counting children:':These procedu?es have already appeared in proposed
form in reéulationﬁ and were issued oe §epteﬁber 8, 1976.
- One specific point related to the LEA appﬁication.requ}rement
should be made. All points that.are in the LEA epplication are verbatim
requirémeets from the law. The only thing BEH did isuio add headings.
Most of those requirements deal with assuranceé and preCedures. In ;his
eeepect, it's imﬁo}tant to bear in mind thet the state education agency,
not the Bureau of Education for the Handicappeé,_will determlne.the forms
and procedures to be used by each LEA in submitting the eeplfcation to
the state agency. Lf may be, however,- that, beginning in Fiscel 1979,
LEA applications will :be aele to incorporate by reference the major
procedures from the 1978 application. Many of those procedures will

presumably not change.from year to year, so a district won't have to

16
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‘\ keep repeating and'repeating and repeating. That's what BEH is golng to

- - . \ ' -
) \\\ask the states to do in the submission of their annual program'plan, -and
. :

4 presume tﬁey would follow the same procedures with LEA's

ights and protections and safeguards which are applicable to all public-

L .

. x ! Sub-parts G through M of the’ Regulatibns deal with Individual ) <
r
}
|
e

ducation .agencies In the state.

- Sub-parts N and 0 relhte to pri&ate sphoois, and Sub-part P is

| comprehens i ve Personnel Development. «The provision for Persbnnel Develop-

«

t\: ment.is a basic state education agency requirement, but there is'a linkage

&

.
¥ »

W with the LEA defineF
‘ Sub-part S. relates to financial varticipation Sub-parts T-and
. U are the Commissidner's hearing procedures with respect to state educa-
. tion agencies, and specify hIs responsibility for withholding funds in.
é;rtaiﬁ cases.. | ' B :
- ) Finally, the last §ub-p;rt, Sub-part V, relates to.iﬁcentive
grants for education.of children in thé three to five age group. "That's
a ﬁEEEPhte provision with a separate funding authority.
The final major section of this paper deals with several major
F . provisions of the law, and with seLected iésues or éuestions which have

’§' to be addressed in develépin§ specific‘regulations.

The free and appropriate public educaion requirement, which is

included in“Sub-part G, is a new provision. BEH basically adoptéd the
.language from the statute, which says in effect that a free and appro-
priate public éducation must be available to all handicapped childrgn 3
to 18 by Septemter 1, 1978, and 3 to 21 by September 1, 1980. There is

one exception, and that is with respect to children 3 to 5 and" 18 to 21,. =~ .

17 )




- P.L; 9b-147 brovisi9ns.do not apply if they're incomsistent wigh existing

he B3

-

1 .
state law or practice or court order.

»
- . 4

-

.

: The term 'practice' is a very troublesome term in these ﬁrov!slons, -

-
-

sand frankly the Buieay has not at .this'time fully come to grips Qith this.

*" Some ,advocates are saying.to us- if one-LEA in a state Is serving any
handicapped children between ‘the ages of three and five, then every

. district in the state must serve all hand i capped children between the

, wl . ’ '

-

" ages of three and five. The BuTreau has not-.taken that particulér position
at this juncture. ) ‘ .; N . d

BEH posture at this time is that the term 'practice' relates to . '

programs for the education of handicappedlchlldren which are permissive .

*

in nature; and under piﬁmisslve state legislation, with respect to

-

~ . . o N

handicapped children ages 3+te 5 and 18 to 21, the state and local edu-

. .caf]on agency shall determine-the farget populations to be served and

L

the nature and extent of services to be provided. _That‘s.the position
F . . .

the Bureau has taken so far.’

A

-

* The law also requires state and local education ;gencies to. .
proviae a goal of fu[l educat(onal bSB;F%unixy for all handicapped * .
children, and this requirement was included I; Sub-part G.

As part of the fqu educational opporfhnlties g;al we did aéd a
basic rights issu& from the Congressional repért language, which states,
In effect that handicapped children must have avallagle to them the '
variety 6ﬁ pﬁPQram options available to non-handl;qpped children, In-

cluding but not limited to art, music and vocational education. Also,

in'keeplng‘ﬁlth the report,language in both the House and Senate reports,

the requlations will specify that,physiéal'educathq,servlces must be

available to every handicapped child, and that handicapped children o

) 18 - ‘ e




’should be afforded the opportunlty to pa;ticipate in the regular physical
f educat!on program unless the child's Individualized education program .
indicates the need for speclalized physical education servlces. If
.speclalized services are needed then the agency must either prcvide them

.

.or atrange,for tpem to be -provided.
. > Another.requir;@eqt, the procedural sageguards requirement,
s, originally came about‘ih_P.L. 93-380, but has.been greatly expanded under
P.L. 9&-[h2h Section 6{5 of P.L. 94-142, for exaﬁple, is so specific
that it was incorporated in its ent[rety in the regulations% and was
expanded on only where net;ssary for further clarification.
The Pegulations wili.expand considerably on the requirement that
. parents-of a handicapped child must be afforded the opportunity to obtain
an indé:endent evaluation of the child. That*s all the statute says on
that fssueii That's all that was said under P.L. 93-380 préviously.
“Some clatificatlop ‘s needed because all'parents already haQe'the right
to an Independent evaluation o} their child. The Issue seems to center
on the cost of;the evaluati;n and who pays. fn:thls res;;ct It.is our
positlon that, if the parent obtalns the evaluation dlrectly through his
or her own efforts, the cost of the evaluation will be born by the pare;t.
However, the results of that evaluatlon must be considered by the state

or local‘educatlon.agenc?’1n any decisions made with respect to the

provision of a free, appropriate public education for the child. And,

P

\ in -addition, the results could be presented as evidence at an impartial
§  due process hearing. = S
> If, however, the parent should come to the school district or to

the state and request that an independent evaluation be provided through

the state or local education agency, and if the agency agrees with the
. .

19
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» .

réque?t, then the agency would pay. |f the agency doe;n’{\iizfi:gth the

request, and the parent submits a complaint as.part of due process, then

- N -~

the issue of who pays for the evaluation could become the subject of an

> il

impartial due process hearing. |f the hgaring\of?icer feels that addi-
S ~ tional evaluation data are needed on a child to help make a decision

about that child, then the cost for that evaluation would be at public
. 2 ’

. expense.

As a check and balance dimension, however, our posture is that;

- ' whenever a state or local education agency pays for the cost of the inde-
. ’ <
. *pendent evaluation, that agency may establish the criteria under which

the evaluation may be obtained, including the location, and'tgé‘qﬁalifi-
&
<y . M ”

cations ‘of the examiner-.

The regulaticns cite verbatim the provisioas with respect to
impartial due process he;rjngs, hearing.righté, administrative appeal.
and'civil action.- A minor changé regarding the impartial hearing officer
4ias made! Under this change, no hearing conducted pursuant to the

s "rgquirem;nts of this sub-pa}t rmay be conducted by an employee of the

L 4
state or local educational agency involved in the education or care of

’
~

.the child, or by any person having a personal or professional interest

which would conflict with his or her objectivity in the hearings. A )
{

person meeting the stated conditions of impartidlity who is paid by a
state or local education agency to serve as a hearing officer would not,
however, be considered to be an employee of’that state or local agency.
The same provigidn was made with\reSpect to paying surrogate parents.

As a side note, | personally do not believe that a school board

member can serve as an impartial hearing officer. However, wc cannot

requlate on this point because the statute only prohibits employees of

«

I

agencies from serving in that capacity.

20
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The individualized education programs (1EP) requirement s a
major ones | feel this is the key provision In 94-142, The term IEP Is
abplled to sp;ciflc provisions in seven different points in the statute,
and Eﬁe legislative history from the eight major-documents in the legis-
lative history Is more extensive on this point than any otHgE";\'nt In
.the entire statute. :

ln.regard to this requirement, several concerns have been raised. '
The first relates to the issue of can you conduct a planning ;onfefence . >
Lfor deveiéping an |EP if the parents don't attend? The law is pretty
specific on that. The rules specify that every attempt must be made to
assure parental participation, Tncluding scheduling the meeting at a
mutually agreed upon time and place. However, if a parent furnishes a
‘written vwaiver of his or her right to attend the conference, or if the
" parent cannot be located, or if the parent simply does not respond or -

refuses to attend, the local education agency must document their efforts,
and, once they are apprgpriately d;cumented, may then proceed without the
parent being in attendance. -

The second concern relates to the question, ''Is an individualized

education program a legally binding document?' That's very threq}ening
,gg teachers. It's also cé?taiﬁly thr;ateﬁlng to school distrgft offi- T

i
dials. Congressional report larguage in both Houses say no. For

example, the June 2, 1975 Senate Report contains this statement: ''It

H -

is not the committee's intention that the written statement developed
at an individual planning conference be construed as creating a contrac-
tual relationship." Now, | think the Intent or the expectation of what's
supposed to transpire is very clear. First of all, the local district

must develop an individualized education program on_every child, and Is
) @
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tresponsibte for providing the services consistent with that }EP. But the .
X ~ )

)
.
!
g e g 2 o A g g,

agency and the teachers certainly could not be-held accountable if the

child does not achieve the growth that's been set forth in his annual

. -

. . - . .
goal and short term objectives. .

hd -

A few comments on the Doctrine of the leasthfestriCtiye environ--

RS M s - S

ment should also be made. In keepiﬁ§ with the statute, the Regulations

RN

require a <tateYeduéation agency to establish a policy and procedures with _

y

v .

= .‘O Ll ’ T e 3 Ol‘ Ll
respect tq'ﬁhe least restrictive environment. The provisions are appli-

cable, as ng,know, to each local educational agency. As articulated in .

- Ll °

the- cohicept paper, each handicapped child's placement mﬁst be detérmined

¢

L eyemie SIS 4

at least annually and be done on an individual basis, and that, where
possible, the IEP be the vehicle for making this determination. Also

required is that each:State must establish a continuum of special educa-
. ~ -

.

tion piécemeﬁt’se?&?ces. Continuum points, or fevels, are not specified

because in one state theve may -be eighteen levels and in another state.

more or less. What.js set is a minimum by saying that each state's '

continuum must iﬁj}&%e at least the placement options set forth in the T

«=

statute itself. - . ’ .
p " )

There are a number of areas which have not been addressed in the™. " 4N

- -

regulations concept paper. The whole issue of how to administer the

. 4 ’

priorities has not been addressed. The funds‘are~distribute¢ by the - N

states to the LEAs in the context of  these priorities, and funds .are
\

supposed to be used in terms oftghese priorities.
A related question to this is how can an LEA use funds. If an .

entitlement of a million dollars is allocated to a particular districi,

. Al

specifically how can you use qhq§é funds, given certain priorities as

applied to an individual -district. On another finance-related issue,
{ . - . -

i
- - §
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the vihole issue of comparability is one we haven't resolved completely.

We elected at this time to just simply reiterate the statutory statement,

on It. . . ‘ .

In summary, | should state that Public Law-94-142 is not an ,0F

© .:1aw, it's not a BEH law. It's the Law of the Land. It's clearly going
to affect every one of the 16,000 school districts in the nation, all of

the SEAs, every institution of trainina and gvery institution'serving
s . ?
handicapped children. It ultimately either will touch or have a direct

“ups with the law itself, the only recourse is through the Congress, not

ihrough.BEﬂ. But until that law s amendea,’a[l professionals and

{ . ‘

citifens together have the responsibility to get on about the business

‘ of attempting to implement this Act'as quickly and as smoothly as

v

possible.
] 4

. ’ effect on évery handicapped child in the country. Now, if any have hang- o

“a




SECTION B

SEVERAL' MAJOR PROVISIONS: REVIEW ANb DISCUSSION

. EDITORS' NOTE ) ”- . .

1{ ,

Contributors to this Section are professionals knowledgeable -
-about the background and content qf selected mqjor-provis¥0ns ;f P.L.
94-142, and egch h;s explica;ed in detall one, of thgse‘major provisions.
These contributions are intnded to providg the dImensIBn of proféssional
9pin}on and Tnformati;n as a_sﬁpplemeqf td the more éormal langyage of
faw and regulation, and to*proQide conFeptual depth and a broader knowl-
edge base than one could obtain, strictly speaking, from the words of

law and regulation. -

Five of the many major provisions of P.L. 94-}Q2 were seleited

-
e

for_purposes of tpi; text. These aée;
' I. Funding and Enti;lement Provisions ‘ ’
2. The 68qtrine.of the Least Restrictive AlternatiYg Requirement
3. Thﬁ-Full\ervices Requirement
L, ‘Thé lndividdél Education ﬁrogram Requi rement

.

5. The NondIscriminatory Testing and Evaluation Systems
Requirement

-
~
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_SECTION B-1

~

FUNDING AND ENT1T[EMENT UNDER P.L. 9h4-142 )

" RICHARD A. ROSSMILLER

. -
.

H

_Public Law 94-142, tne~EducatIon_for Al1 Handlcapped Childrén
Act, Includes a basic funding formuia which provides that entitlement Is

-to be based on the number’ of nandlcaoped chlldreﬁ,ages 3 to 21, multi-

o~

plied by the average puplf ekpendlture ”in publ?c elementary and secon-

dary schools In the United States,” multlplled by a specified percentage
. . Y
’that Is stated In the law. ’ P

h 3 1w o
:‘..-

‘/ The percentage stated for the first year, Fiscal 1978 (beginnlng
October 1, 1977) js flve percent. The percentage increases to lb.percent
e
for Flscal 1979, to 20 percent for Fiécal 1980, to 30 percep for Fiscal

1981, and finally to 40 percent for the flscal year beglnnlng 0ctober 1,

1981 and each year'thereafter.
It nust‘be rememoered, however, that the formula only e%tablishes

an entitlement formula; It does not guarantee that the necessary funds

will be appropriated. Unless Congress approprlates tne neceséary funds,

the amount of Federal funding will fall-short of the amount needed to

\ provide the percentages specified. ' :
THE”term,'“average per pupil expenditure' Is defined as .the

“aggregate current expenditure in the second year preceding the fiscgl

year for the computatlons-“ Expendltures for capltal outlay and debt

servlce are excluded from the -computation. The computatlon Inciudes all
» /
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,chpendituréé by local education agencies (LEA's) as well as direct state

B . ]
expenditures. Thus, the computation is based on aggregate currerit expen-

. ditures by all local education Egencies in the second fisgal year preced-

ing the fiscal 9ear of the combutaqion, as well“as all dirkct state

expenditures for services. This sum is divided by the total number of

pupil’s in average daily attendance to obtain the averagé expgnditure per

J
»

‘ pupil in the United States for elementary and secondary schools. .

-

The number of handicapped persons age§°3 to 21 iétﬁeaned as the

~

average number of handicapped persons receiving special educgtion and

v

related services on October 1 and February 1 of the preceding fiscal

4

year. That is, a pupil count is taken,on ‘the first of October and the

first of February and averaged to determine the number of handicapped
- o ‘
persons ages 3 to 21.

An example will illustrate the compltation’procedure. Let us

;ssume that a state has 100,980 childnen who qualify as _handfcapped under

P.L. 94-142 definitions. Let us also ssame that the average per Supih

expenditure for elementary and secopflary schools in the Unite@ States is

$1,200. For thes first yéar of ‘the program, one would compute the stad's
. . . . ) [

entitlement by multiplying the number of children (100,000) by $1,200 and

multiplying that product by five percent, thus obtaining a produc? of

[

$6,000,000. ’ ) ‘
: Durini the first year, Fiscal 1978, 50 percent of the funds must

~

be& distributed to local education agencies and intermediate aéenc}es

which are proQ{j}ng spfvices for handicapped children. In Fiscal Year

©.1979 and thereaftenigfébperceni of each state's entitlement must flow

through to local and ‘/intermediate education agencies.

i . ¢

o
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The money, retained by the state may be’'used to support direct

services provided by the state and also ‘to helﬁ cover administrative

~ .

costs. However, there is a limitation.on administrative costs=--either

] -

'five;percenr of a-state's entitlement or $200 000, whichever is greater.
9

To summarize, |n Fiscal 1978 a state with an entitlement of v

‘$6 000,000 wotild have to “'flow through;,to local .and -intermediate educa~

tion agencies at least $3,000,000. More than half of ' the total amount
coula be allocated to, 1ocal and intermediate agencies, but half of the

. . - “
total must flow through. In'Fiscal Year 1979 and thereafter, 75 percent

of the money’ the state receives must flow through’ to local,and interme- -

- . L4

5 . E

diate -educatjon agencies.

-

Turning to LEA's, the allocatlon of funds to local:-agencies is

V4 B .
based on the ratio of the children served in the agency to all of the

I I

children served in the state ‘by LEAs “and’ intermediate agencies that
3

apply for funding. If we assume, for example, that an LEA. has 10, 000

.handicapped children out of the state's tota].lO0,000, that LEA would be

entitled to receive 10 percent.of the funds that are available for
distribution to LEA's in the state. If we assume that the state-has
$6,000,000 to distribute, and that half of the $6,000,000 would be -

distributed to LEAs, then the local education agency in our example

_would receive $300,000. <Zlearly, $300,000 will not go far toward

defraying the cost of educating 10,000 handicapped children. Durlng_the
initial year of the proéram the amouat of money involved is relatively
small., However, if tﬁeﬁappropr{ations come close to the entitlements,
by 1982 (when the index number is 40 percent rather than-S percent) the

amount of money involved will be ome quite significant and would defray

a substantial shane of the cost\ of edueating handicapped children.

r=.
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Some additional limitations_contained in the law should also be

noted. Perhaps most important is the specification that not more than

12 percent of. the popugdtion ages 5 to 17 can-be claimed as handicapped. {

“

*f . ) Furthermore, not more than one-sixth of the persbns identified as handi-
.~ capped may be pupils with learning. disabilities. (The law also calls
tzl L for a special study of learning disabled handicapping and there is a ’
ey

possibility that the two percent restriction will be modified in the
i future.) _The 12 percent limitation undoubtedly Qas imposed to fore§§a11
the use of P.L> 9&-1&? as-a way of seciuring federal support for the
education of virtually all eh}]dren in’the country under. the guise that
they are” in some way handicapped. '
The law establishes tw0‘priorities’for service: * (1) first
'1‘ ' . driority must be given children who are not éurrently served at a{l and
, (ZL second priority must be givem to improving services for "those who ‘
! are now"being served, but hot adequately. These priorlties.create the,
possibility that a district that is already providing adéquately for’.
handicapped chlldren could be precluded from "ecelving funds under P.L.
'9h 142 until other districts wuthln the state have met the first two
priorities establlshed in the law.

\_Jérference is made in P.L. 94-142 to "allpwable costs." 1 inter-
pret allowable costs as funds utiliged for the conduct of programs and
projects approved by the state education agency. The law contaTns a

- " , description of the local plan--the application--that must be submitted -
- by an LEA as a prerequisite to receiving funding. Each LEA must, in Its \>
app)ication, provide satisfactory assurgnce that the funde receixgg_ﬁill
be applied toward’meeting the excess costs incurred in providing that all

L2

handicapped children residing In the terrftory served’by the agency
28 . ¢
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providing the services will be identjfied, located,‘and evaluated. The

plan must also provide, a practical method for determining which children

’

are currentlyreceiving special programs, and must also establish the
bolicies and procedures to be utilized in developing the individualized

educatlonal programs called for by the law. The LEA's plan also must
N
establish a goal for accompllshlng provision of full educatlonal oppor-

tunities for all handicapped children.
. The plan submifted by the LEA must also provide satisfactory
assurance that funds received under the provisions of P.L. 94-142 shall r§;

be used only to pay for the excess cost directly attributable to the

education of the handicapped, as Weli as assurance that the funds will

"be used only_to supplement the funds already'avaiiable and to increase

» . v
the level o tate.and local funds expended. .

In no case shall the funds provided under P L. 94-142 supplant -

.state and local funds. There is a provision, however, that |f a state

can satisfy the U.S. Comm|55|oner of Education that adequate educatlonal
services are being provided to all handncapped children in the state,
then funding received under the provisions of P.L. 94-142 may be used to - ol
supplant rather than supplement state and local funding.

The law defines excess cost'' as the cost above the reguiar,cost . ’
of providing educatlon and related services to hand|capped’ch|1dren in
elementary and Secondary programs. "Regular costs'' are defined as all

expenditures for elementary and secondary students in the preceding

school year excluding capital outlay, and debt service. The intent of

) the_law is to provide Federal support for a porticon of the additional

cost involved in providing educational programs for the handicapped.

36
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Regular co§}s m3y be computed bf detgrmfﬁi:g the total expenditure
per elementary énd secondary pupil iﬁ-the distriFt and subdtracting from
that total cost (a) expenditures under P.L. 94-1#;3,3b) expenditures -
undef Titles | and VIl of the Elementary and Secondary Educa’ Act,

(c) eapenditures for special education and related services from state

or local sources, (d) expenses for compensatory education and related
- . . rd .

services, and (e) expenses for bilingual education and related services.
This net expenditure figure is then dividgd by the average number of .
pupils in membership in elementary‘and.s¢éondary programs based on a

pupil count taken on Cctober 1 and'Februgry 1 of‘the preceding school -

year to arrive at the cost per pupil for the regular program. -

7 -
In short, the procedure is to determine gross expenditures,

i'd ¢

exclude capital outlay and debt service, and subtract expenditures for
programs designed to serve particular target populations. It i& assumed
that the net expenditure determined through this process represents the

cost of the regulq{ educational program.

4
Potential Problems .

. %
Perhaps the most serious potential problem inherent in’P.L. 94-"

142 is the possibility that the sums actuafly appropriated will be insuf-
ficieqt to achieve -the level of funding authorized. The requirements of
the law must be met whether or not the amounts actually appropriated~
attain the levels of funding guthorized. Should the appropriations be
insufficient, it will be extremely diéficult for states and local edu-
cation agencies, already hard pressed.for funds, t; provide the leve{ of
support needed to meet the expectations raised by-P.L. 94-142.

Another potential problem is the relationship of money available

under P.L. 94-142 to the state/local funding of special education and

30
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general educatiog. This relationship will be of concern in all states.
The 50 states-have widely "varying provisjons dealing with the financing
of educatipn;l programs for the handicapped. Some states use ca}egorical
dlds; some use the state's general aid program; some use combinations of

categorical and general aids. P.L. 94-142 provides that the staée can=-

not reduce its current contribution in support of education of the”

- -~

handicapped until it has satisfied the requirement that a[l\bandicappga
children are being served adequately.: But how does one go about estab-

lishing whether or not the state ‘is or is not maintaining its contribu-

tion? This can be a very complex problem, particularly in states where

both general and special aids are avai.able to help defray the cost of
¢

educating handicapped children.

For example, Wisconsin has a categorical aid program for special

~
.

education and a percentage or power equalizing program for support .of
gener;I education. To the extent that the cost of educatjng handicapped
children in a giveu school.dlstrlct is not adequately covered by the
categorlcal aids, the dlstrlct qualifies to have the cost covered as part
of its power equalizing aids. Thus, there are two separate state support
programs that apply, and to determine vhether the state is or s not )
mainga{ning its current contribution one would have to deéefmine hpw
much of the general state aild a district received was actuglly being
generated by expénditures for the educatioﬂ'of handicapped children that.
are not covered by the catégorical alds recelved bylthe district. The
nature of the problém will vary from state to state; but it is likely to

-

. be a difficult task in nearly all! states to determine whether or not the

state is maintaining its effort. o

31

38 C.




™~

A third potential éroblem is found in the requirement that séaté
and }ocal fuﬁds be usgd to provide services in program areés which, taken
as a whole, are at least comparable to services belnb provided in areas
of a dlstr{;t which are not receliving-funds under the Act. !f is diffi-
cult to Interpret the meaning of thl; requirement. In a J;centrallzed
;ystem, for example, the requlremen; could be interpreted as requiring
edpal services 16 a]l parts of the'system. But how is comparablility to
be established? Few, if any, school systems maintain record—kgeplng
' capabllify to elther substantiate or disprove an allegation tha{ there
is lack of ?Qmparabllity among -programs within a district. |

A fourth potential problem Is that of malntaining flscal:accounts
which wil] substantiate that the funds provided under P.L. 94-142 are
being used exclusively for the excess cost of etlucating hahdlcapped
children. ' ' . ‘

If a child Is being mainstreamed, for example, It will be very
important to Identlf§ and account for those services a handicapped chiid
Is receiving that other children in the same classroom are not reFering.
Uniess one can acﬁurately track such costs, haw will one establish that
there weré. in fact, excess costs Involved in educating a Aandlcapped

child In a mainstreaming environment? The revised version of the United

States Office of Education'ss(USOE) Handbook 11 (Financlal Accounting

for Local -and State School Systems) that Is currsntly available provides
the technical capability for maintaining records in this form.

| am not optimistic, however, that local school districts in

elther large cities or rural areas aré'ln a position to traek expenditures

~/

on a pupll-by-pupil basis. In fact, it Is difficult to track expenditures®

on a program or school hasis at the present time. Yet the requirement of

32
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- . program comparability, and the requirement that.Federal f;nds avallable
under P.L. 94-142 be used to defray the excess cost of educating handi- S
capped children, Implies that It may b; necessary to track both services
and expgn&ifures-on an Indlvidual pupll basis. .

In summary, the funding and egtl%}ement sections of P.L. 94-142
provide a specific method for determliping state and local appropriations,

! and provides a system of pr}orltles which govern how this appropriation,
e v -

can be utllized. Several pd%entlal problem areas in the lmplementatlonf .

«. of these provisions and the total Act seem clear at this time, p;lmar& I
. among these Is the possibility that fnging appropriations wlil fall
‘short of expectations, and that states and districts will be attempting

»
Fad
implementation under serlous financial constraints.
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? DAVID P. RILEY AND ROBERT L. BURGDORF, JR.
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SECTION B-2 | :

THE LEAST RESTRICTIVE ALTERNATIVE REQUIREMENT:

LEGAL AND ADMINISTRATIVE CONSIDERATIONS

] ~ -

The rights of handicapped children delineated in P.L. 94-142 are
not new. Due process, confidentiality, surrogate parents, least restric-
tive alternatlve,‘ch}ld ldentificat?on and nonaiscniminatory testing -
all of these provisions appeared in that precedent-setting compilation of ~a
law entitled the Education Amendments of 1974, P.L. §3~380. That law

established the Federal statutory ridhts handicapped children hold with

regard to education as well as the procedures whereby states w uld begin
\

to guarantee those rights.

The Educatlonﬂbf All Handlcapped Chlldren Act, then, pe fecteé
consolldated, and amended already existlng Federal law. The point is
« . &}‘u ES
that federal, state and local educatloﬁ*leaders have had a forgotten, it

+ se ms, but addltloné’\year tq»ponger, evaluate, predlct (both heaven and .

t S
”What implications tberFedefaL,mandates hoId for the function and

roIe of‘spec1al educat.on Even so,,confusnon remains over several of

;N ‘{-’E‘v ) .‘,?f? :’{
the law's. provgflons:/ : NN . e
. /:{{‘\,Gv L3
oy

' One of the most subtle yet profound, easily accepted yet mis-
Sy
unge?stpod and thus, most'dlfficult prov1s:ons of the law to implement

and W|tor Ts the doctrlne of the least restrictive alternative. By

now most speclal educators are more than familiar with the va. lous
/
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schematic representations of the continuum of services of ‘cascade’
systems. Unfortunately, this séems io have led to the determination that
» the least resthictjve alternative Is a 'place'; that 'the least restric"
tlve a]ternatlve is thz regular classroom and, thus, every effort shoul
be made to (at all costs!?)‘keep spectal needs children ™ the regular ) .
class. While few would deny that many children who aré~now receiving

special education assistance out of the‘regular class could be serviced

as well, if not better, In the regular class, the least restrictive

alternative concept goes béyond this narrow focus. *

THE SOURCE OF THE LEAST RESTRICTIVE ALTERNATIVE CONCEPT

e

The doctrine of the least restrictive alternative had a.separate

history as ageneral légal doctrine before it came to be applied to the

field of education. Its inception can 'be traced to as early as 1819

when Chief Justice Marshall of the United States Supreme Court declared

that regulation affecting citizens of a state should be both Ydppropriate"
LN

and "plainly adapted" to the end sought to be achleved.]: This concept ! 1

Pl

- wés elaborated in succeeding cases until by 1960 the Supreme Court gould A

say: )
In a series of decisions this Court has held that, ‘
even though the governmental purpose be légitimate :
and substantial, that purpose cannot be pursued by

means that broadly stifle fundamental. personal N

liberties when the end can be more narrowly . R
achieved. The breadth of the legislative abrldge- <
.ment must be viewed in the light of less drgstlc

means for achieving the same basic purpose. ~

The quoted language uses the phraseology ''less drastic means for »

~ .
achieving the same basic purpose' to express the doctrine. The priﬁé{gii
ve

has elicited a number of other forms of judicial phra§ln%( courts-ha

\ %
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Aruitoxt provided by Eic:

ERIC

s 0} - ‘ ’
~ . . . . ? ‘

referred: to the ''least restrictive mean§:”%~the Meast burdensome methoa,“
i . v V' . .
and the way we are embracing it hereln, “the least restrlctlve alterna—
, 2 , .
the” 5 N " N +

A

In some ways, it is unfortunate that educators and public offi-

v

-F;;als chose the terms ''least Festrictiye alternative' to describe the

doctrine when it came to be applied in an educational context, because a

regular classroom:setting may be quite the opposite of less restrictive’

when compared to some types of special educaﬁional settings having'fewer

.
P . . 3

restrictions and less regimentation than the ordinary classroom regimen.

- -

"more normal’’ alternative would have been

~

Perhaps "{ess drastic' or
. preferable terminology. This observation is p?bbably'a moot one, however
) ‘ - L
_ since the expression ''least restrictive alternative” has already become

.t [} .

standard phraseology in educatlonal and legislative circles.

[y
N .

The general doctrlne of the‘least restrictive alternative re-

.

‘quires, |$ simple terms, that state laws and public OfflClalS should be‘
A .
no more nasty than they absolutely have to.be; cutlzens shoulddnot be

burdened by impositions of any greater magnityae than required te aehieve
legitimate governmental éurposes.

' That th?é general principle has eeme to apply to the field of
special education.is largely a secondary consequence of emergence qf
judicial precedents dealing with problems 6# racial diserimination in

in the,case of Brown v. Board of Education6'and\

public school systems.
. hY -
its progeny the courts held that racial segregation in the public schools

is an unconstitutional ‘practice, in violation of the Fourteenth Amend-

~

(e
ment's guarantee of ''equal protection of the laws."

in 1969, soﬁe fifteen years after the Brown decision, similar

" . !

principles were applied in reference to Segregatfon of handicapped

[ 4
I
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-ochlldreﬁ within the public education system. In Walf v. Legislature of .

the State of Utah,z a case involving two mentally retarded chtldren, a

Utah court paraphrased the language, of the United States Supreme Court

in Brown and declared:
- Today i Is doubtful that any child maywreasonably
be expected to succeed In life if he is denled the '
right and opportunity of an education.. In the
instant case the segregation of the plainttff
children from the public school system has detri- ’ -
- . mental effects upon the children as well as thelir
parents.- The Impact-is greater wheh it has the
apparent sanction of the law for the policy of
placing these children under the Department of . °
Welfare and segregating them from the educational
system can be -and probably 1s usually interpreted * '
as denoting their. Inferiority, unusualness, use-
lessness ard “ncompetency. A .sense of iInferiority Dot
- and not beldnging affects the motivation of a
child to learn, .Segregaticn, even though perhaps
well intentiored, under the apparent sanction of
law and state authofity has a tendency to retard
the edycational, emotlonal and mental development
of the children.8 -
. . : \
Such a holding does not, however, resolve all of the questions
-’

surrounding the educational placement of children with special educational
. <

needs. The Hglf;deglsiqn Is a strong statement™of condemnation of ;egre-
gation, but while §uch\separatI;n ;H segregation of students Is generally
harmful, it'ma; be_appro;ﬁiate‘in some Instances. The iaw has Aever
defined equa’t treatment In such a way as to demand identical treatment

3
for those with actual, pertinent differences. Many questions arise,
theréfore, as tb.how a general anti-segregation principle - the doctrine
of least restricglve alternative - should be applied to specific factual

I

situations.
1
When judicial tribunals were asked to deal with the more specific

rami fications of the least restrictive alternative doctrine, they were

very fortunate to be able to draw upon a body of educational concepts and

37
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\V .
models which had already emergea from the attempts of experts In the edu-
cation profession té grapple wi;h thesé same [ssues. Educators had
already developed_somewhat ;ophistjcated systems and_constructs, such as
the ''cascade system' and the *'continuum of services concept," which
delineate varfous types or leve]s of special educational services and
provide that each child should be eduéited in that setting which is as
close to the reéular classroom environment, as poss?ble.

Incorporating thegg-educational concepts, the cbyrts have applied

the doctrine of least restrictive alternative as a presumptioa;ﬂit fs not
a black-and-white law, but rather it is a éresﬁmption of how things

should take place. For example, in the Pennsylvania special education

lawsuit, Pennsylvania Association for,Retarded Children v. Commonwealth

[N

of‘Peng§ylvania,9 the decree stated:

It is the Commonwealth's.obligation to place each
mentally retarded child in a free, public program
of education and training appropriate to the
chi]d'S'capaz}ty, within the context of a pre-

sumption tha¥’, among the alternative programs of
education and training required by statute to be
available, placement in a regular public school
-—class is preferable to placement In special
public class and placement in special public
school classes is preferable to placement in any
other type of program of education and training.

In Mills v. Bdard of Education of the District of Columbia,ll the court's
order contained a shortened statement of presumption:

Each member of the plaintiff class is to be pro-
vided with a publicly-supported educational pro-
gram suited to his needs, within the context of

a presumption that among the alternative programs
of education, placement in a regular public
school class with appropriate ancillary services
is preferable to placement in a special school
class.
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Likewise, in the Lebanks v. §pe5rs decisibq in New Orleans,13 it was

3
4

ordered: . J . *

All evaluations and educational plans, hearings, - -
and determinations of appropriate programs of
. education and training hereinafter provided:for
p shall be made in the context of @ presumption that, .- .
among alternative progfams and plans, placement in
regular public school class’'with the appropriate
support services is preferable to placement in
" special public school class and placgteﬁt in a
pl

special public class is preferable t agement In y

a community training facility and placement in a : : .
) communify};:aining fgcility is preferable to "

placement”in a residential institution or other : *)

program of educa&ion outside the Orleans Parish

public schogls.] " -

When the concept of:léast restrictive alternative was adopted in *

Federal special education legislation, therefore;, the statutes were-

simply crysta]liz{ng a pr{ﬂciple which‘héd already devgloped in case law - Ty
and in educational theory. . , 'f . Y . g
' REQUIREMENTS OF FEDERAL LAW R ‘~11‘” e
- g el s
- ’ ’.'1‘ i

The Federal statute which was the immediate predecessor of P.L.

94-142 was the first Federal laﬁﬁio incorporate a requivement of the v
least restrictive alternat}ve doctrine as it applies to the field of .
. . [ -
education. P.L. 93-380 mandated that state plans, required for Federal
special education funding; incllde the principle of least restrictive
D -
alternative: . P.L. 94-142 employs the same language in Section 612 of
the Act: ‘ ] ‘ ,
In order vo qualify for assistance under this . )
part inlany fiscal year, a state shall demonstrate ) ‘ o
to the dommissioner that the following conditions .
! are met: . v
* % %
(5) The state has establiched . . . (b) procedures -
to assure that, to the maximum extent appropriate, )
handicapped children, including chikldren in public // .
. ] 39 '
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) ‘or. private Instlitutions or other care faclilities;
e are educated with children who are not handicapped,
{\\ and that speclal classes, separate schooling, or, .
other removal of handicapped .children from the .
o regular educational environment occurs only when
the nature or severity of the handicap is such
S that ‘education in teqular classes with the use of
supplementary alds and services canndt be achieved
satisfactorily.

This method of expressihg the least restrictive alternative
PO 1
Lo .

doctrine answers two Jmpsrtant questions about the education of handi-

capped children. It tells with whom handicapped children should be

educated, . i.e., wj;h their peer group of nonhandicapped children as much
Lo? as possible; and where handicapped chjldren should be edhcatéd, i.e., as

close to the regular glaﬁsroom environment as possible.

These state plan requirement will have an indirect but major im-
.

pact upon urban and other local publi school systems because the local *
education agencies will, In large measurel‘be the ones whosewdu%y it will
be to fulfill the promises made in the state plans: Moreover, another

section of P.L. 94~142 puts a more direct burden of assuring least re-
- » . ‘

strictive alternatives upon local school districts if they wish to
benefit from Federal funding. Section-61k pgpvldes In part:

, (a) A local educational agenty or an inter-
mediate educational unit which desires to receive
payments under Section 611 (d) for any fisca) year
shall submit an application to the appropriate
state educational agency. Such application’ shall -
(c) establish a goal of providing full educa-
- tional opportunities to all handlcapped children,
including - . . . '
“N . (iv) to the maximum extent practicable and
consistent withjthe provisions of Section 612
(5) (B), the pRdyision of special services to
enable such children to participate in regular
educational programs. ’
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IMPLICATIONS FOR IMPLEMENTATION

The requirements of P.L. 94-142 in regard to least restrictive
alternative are explained, in more detall in Subpart L, 'Least Restrictive
Environment," of thé Third Draft Consolidated Concept Paper which forms

the basis for formal Regulations. Of major importance are Sections B and

N -

C of that Subpart. Section B, entitled '"Continuum,' provides:

(a) The policy established by the state edu-
cational agency shall include a continuum of .
varfous alternative” placements which must be
available In order to meet the special educa-
tional and related needs.of handicapped children
throughout the state. ; '

(b) The continuum required by paragraph (a)
shall (1) Include the various alternative place-
ments set forth in the Statute (including in-
struction in regdlar classes, special classes
and speclal schools; home instruction; and
Instruction in hospltals and Institutibns), and
(2) make provision for supplementaryrfégvlces to”
be provided in conjunction with regutar class
placement. ’ '

This specification of a continuum of educational servlces‘ls a notable
clarification of one means by which states will be expected to achieve
concrete implementation of'the general statutory‘requlreménq of least
restrictive alternative.

The Education Ffor All Handicapped Children Act was written,
passed, and signed Into law with two ;artlculaq sub-groups of handicapped
children in mind. This Is very clearly presented In Section 612(3) where
service priority is made "first ;lth respect to handicapped children who
are not recelving an ;ducation, and second with respec; to handicapped,
wlthin each disability, with the most severe handicaps whs are recelving-
an {nadequate educatlon:’. M
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Such priorities have been ec¢hoed in our second generation state
statutes and many Great City school systems have been in the vanguard of
"providing services to a population of students once thought to be unman- .,

agreable, untrainable, uneducable. The institutionalized child and the
low incidente, severely handicapped now remaining at home represent one

.

challenging element of implementing the least restrictive alternative

~

. concept in our schools.

’ . As we provide for these new learners, we face ever dlmlﬁishlng ‘
budgeﬁ%, many ‘entrench&éd and often lnaﬁpropriately trained staffs, and  °
‘demands from other constituent, groups for_new and/or bett;r érograhs.
"Something has got to give!' has been heard from schbolmen over the'past
couple oflyears. While some would wish thes: realities to go away, the
]éws, requlations, court deglglons, and pressures remain. We seem to

¢

have a choice: cope, manage, and‘]e;d, or move over for somebody who
wlllf Thgl's no ‘choice! The challenge then is to implement and frankly, ‘
we are 111 prepared to do so. Such seems to-bg the case not because of
the uniqueress of the children we serve but more to the intransigence of
-our organlzationa]; admlnlstraflve, and personnel trélnlng behaviors.
Our own attitudes, lack of, creativity and/or commitment, seem also to
hinder much of our progress. .
In 197f, Luvern Cunningham spoké at the Minneapolis Leadership
Conference about change systems in large urban school districts. At that
- time, he commented that ''the patterned ways in which we have come to
behave in schools now prove to be dysi"unctlonal.”]5 Certainly, the
realism of this assessmernt ls most aptly demonstratedﬂih reviewing the
implications of the doctrime of the least restrictive alternative. -

Implementation requires an understanding and appreciation of the

. concept of least restrictive alternative as a concept. |t represents more

4 s
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than a placement on a cascade. It represents a &eterminati;n of a child's
need for services and how thosé services can be provided in a quality
fashion and in a manner which is as culturally normal as only the child's
abilities and needs allow.

Timé, attendance, school year, organization, facilities, roles,
and programs are no longef sacred or so fixed that they cannot/should not
be édapted/molded to accomodate Identified child needs. Each becomes a
tool to be strategically and dynamically defined and employed to meet the
.VdetErmination“of an individualized educationai program. 1In doing so we'
will re-create the role of special edqcation in schooling and resﬁructure
the relationship between specia] educators and classroom teachers.

The lést few words of Section 612(5), quoted above, provide’an
essential guide to our review. More restrictive special education alter-
natives, such as special classes,‘must only be recommended after “regular\
classes with the use of i;gglementary aids and services cannot be achieve%,
satisfactorily." Several administrative and Inrservice néeds become
priorities:

l.'-An Intensive review must b; conducted not only of special

education programming alternatives but those of general edu-
cation which pre-condition re%erral and/or restrict a child's
opportunity to move withip or without spectial education
programs as‘p;ogram objectives are met.

2. Speclal educators must abandom "empire .building" practices -

deny it we might - and learn to collaborate with other edu-

cation personnel in creating alternatfves within the context

of the regular education program;

43

G




= N ) ;
- 3. 'Special educators must become more skilled in cons;ltation
and Joint student p!anning'and.programming (this has major
implications for state departments and colleges, where much’
change is required to ensure that licensure/certification and
training requirements are relévapt to current practices and

~ . programs) . - .

3
. k., Education\Rrofessionals as well as parents need to be re- -

\

e * - ’

assured that, in implementing the least restrictive alterna=-

tive concept, the intention is not to jettison quality

services to children. The idea that only ”Spécial” (usually
— egregated) programs can provide the intensity and quality -
;f‘services a child needs has béen so successfully sold that
A ) transiti&n to more mainstreamed programs musf be such that

quality of‘programmfng for special needs children is maximized

,)’\\\gnd pefceptions as to negative "impact on regular classroom
Y nperations are minimized. - i .

5. Clear policies must be adopted which clarify both the program-

&

matic and supportive nature of special education; organiza-
.\'“S tional structures and procedures need be reflective of that

dual function.

r

- The last is made more difficult by the confusion in terms now prevalent
in special education. Gross and Vance (1975) pointed out the problem:

Mainstreaming has been intdrpreted as an attempt

to provide services to spedial education students

in the "least restrictive program alternative."

The least restrictive alternative has been defined
as the delivery of special education services under
the highest possible degree of "normalization."
""Wormalization' has been referred to as an attempt
to, organize special education services in a way ]
that allows maximum opportunities for 'integration.'”
Finally, "integration' is said to be an attempt to’
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¢ . provide programs and services to handicap students

In the "mainstream'!!¥ Special education has

obviously gone full circle with its malnstream
related jargon and as a result definitions for
each of these terms have become blurred.

With such clréularity, it becomes Important to clarify for ourselves as

well as for our constituencies what we mean by least restrictive alterna-

tive. Operationalizing the concept might be aécompllshed by employing a

checklist such as the following (adapted from Wolfensberger and Glenn's

Program Analysis of Service Systems

17y "

1.
2.

10.

Is the prégram setting isqlated? P

Is the program setting easily a;cess?ble?
Is the program small enough (I.e., nuﬁbers of children) to
be easily absorbed Into the surrounding social system?
Does the program and setting-permit and.facliltate-social
integration? ' ¢

Does the program meet the child's special educatign needs

w,

with a‘minimum of segregation? °* ?
Does the program maximize social Integration with nonhandi-
“capped children.és well as prévide contact with typical
resources?
Doeslthe program and setting enhance the way in which the
child is perceived by others? - by himself?

' N

Is the program or setting labeled in a manner which devalues

the way in which .the child Is perceived?

Is it staffed by Individuals whose affillation enhances the
program's Image as well as assures quality programming?

Is the program provided in a setting and in a manner which

is'age-approprlate for the child?
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11. Is the program comprehensive in terms of the options or alter-
natlves available? ' l
12. 1Is tﬁg program developmentally sequenced (i.e., grows with
the child as his/her competencies Increase)? .
In 1ine wifh th? above, Sectién‘c of.,Subpart L of tﬁe P.L. 94-142
Regulation Concept Paper proposed that specific requirements be established
which education agencies must follow in Implementing the least restrictive

environment provision:
(a) Each handicapped child's educational place-
ment shall (1) be determined at least annually, and
(2) be based on his/her |ndividualized education
program. . J ¢

(b) To the extent necessary to implement the
individualized education program for each handi-
capped child in an applicable agency, that agency
must provide, or arrange for the:provision:of, all
of the various alternative settings inglude& in |
the state policy. -

(c) Except where a handicapped child's indi-
vidualized education program requires some other
. arrangement, the child shall be educated in the
school which he or she would normally attend if <
not handicapped.

(d) Any educational facilities necessary to
carry out a child's individualized education pro- °
gram must be accessible to that child.

(e) Steps must be taken to assure that the

implementation of the least restrictive environ-

ment provision will not produce a harmful effect

on the child or reduce the quality of services

which he or she requires.

In addition to actual i&plementatjgp, i.e. providing least
restrictive environments, another important element is the documentation
of what has been done. From the perspective of education officials (épd
their legal counsel), this documentation aspect may be equally as signi-
ficant as the substantive activities of compliance. For pqrpo%es of due

process hearings, court actions; and securing of Federal funds, documen-
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tatfon of how the least restrictive alternative principle is implemented

-

may be critically important. iherefore, It Is necessary to record chanbes
In personnél, organization, facilities, etc., as these might. affect the

least restrictive alternative mandate. In addition to training and re-

training personnel in order to enable them to cope with their new respon-

.

‘sibilities under the least restrictlve alternative system, it is necessary

L4

to document how many teachers received such training. In addition to

transferring pupils into less restrictive programs, It Is-necessary to
compute the numbers of students who haﬂe been thus reassigned.

"In regard to this documentation process, two specific suggestions

* -

may be particularly helpful. First, a statement 6f the alternatives
Investigated and/or utilized and the reasons why other less re;trictivi
'algerngtlves were not appropriate should be made a standard part of a
student's individualized education program document. This could be
accoqpllshed through the development of a form included in every Indivi-
dualized education program plan and listing the various .levels of the
state's continuum of educational services. Starting from the regular
classroom situation, specific educational reasons would be listed as to
why each particular level was found to be inappropriate to meet the
child's educational needs before resort could be made to aﬁy of the more -
restrictive levels of educational services.

R

Secondly, the issue of least restrictive alternative should be

a component of due process hearings. At.any hear%ng which deals with

. B

questiohs of the appropriateness of a child's placement or program, the
heaflng qffjcer shodld be instructed to incofporate as part of his or her
decision a finding of what alternatives were Investigated and why less

restrictive alternatives were not appropriate.

-
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. e SUMMARY

P.L. 94-142 and its Regulations, as promulgated in early 1977,
' form the most comprehensive statement regarding the requirement of least

restrictiyve altq{natives in educational programs. It is important to re-

emphasize, however, that P.L. 94-142 did not Invent these concepts, but
»

"merely crystallized and restated those legal requirements which had been
N -
enunciated in court cases and other legislation. It has become .increas-
" ingly clear that the least restrictive alternative doctrine is mandated

by laws other than P.L. 94-142 and that such mandate is, therefore,
& . ) ; % .
obligatory even before the effective ddates specified in P.L. 94-142.

; .
’ In West Virginia, for example, a Federal district court was

recently asked to rule upon.a case where a child with spina bifida was

+ excluded from the regular public school classroom.]8 The child had
/' L]

@ormal inte}ligence and was able to walk, albeit witha llmp; but was
unable to control he; toileting function: The school officials wanted
her placed‘in a ;pecial class for handicapped children. The lawsuit
'Ehallenged this segregational decision as unlawful discrimination. The
- . Federal court declared: _ . -

The exclusion of a minimally handicapped child
from a regular public classroom situation without
a bona fide educational reason is in violation of '
« Title V of Public Law 93-112, "'The Rehabilitagion
Act of 1973," 29 U.S.C. 794. The Federal statute
proscribes discrimination against handicapped
individuais in any program receiving Federal
financial assistance. To deny to a handicapped
child access to & regular public school classroom
in receipt of Federal*financjal assistance with- ~
: . out compelliny educational” justification consti-
. i tutes discrimfination and a denial of the benefits
5 ' _ of such program }n violation of the statute.
School officials’ must make every effort to Include
such children within the regular public classroom -
situation, even at great expense to the school °
system.'”’
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Thus, it is clear that, with or without P.Ly 9&Tlh2, the ‘legal
mandate of least restrictive alternative is upon us.’ The cri fcal task
now is to turn to implementation of this conéept. P.L. 94-142 is quite
signfficant, however, in préviding the impetus'ggy comprehensive planning
as to how'such implementation should proceed. P.i. 94-1&2 provided edu-
cation agencies with both an administrative challenge and a leg;l mandate

to make the doctrine of least restrictive alternative an educational

» -

~

reality.
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SECTION B-3 .

v’

MEETING THE FULL SERVICES REQUIREMENT

JERRY C. GROSS

Public Law 94-142 contalns provisions which will.impact on specf%l

¢

and regulaf educators at all levels of government--Federal, State and

Local. Perhaps wizh the exception of the requirement for an indivldua{ized
- edwcatiqn program for each‘chi}d, the provision requiring full education_

opportunities for all handicapped children will ée most chal]énging for

both special and regular educators. -

This paper is designed to briné some meaéure of'clarity to Fhe
ubiquitpus full educational opportunisies‘pFoVision as it-rélates to the
urban educator faced with the tasé of -implementing Public Law 94-142.

Without having the benefit of experfence in the implementation of\this

]

law, these remarks on the full services provi;Tbn will be based on an
analysis of the law,gand discussions with State and Federal.officlals

-~

familiar with the law.

4

THE FULL SERVICES PROVIéION OF PUBLIC LAW 94-142

The full services provisions of Public Law 94-142 are included in
Section 612 and 614. Section 612 (lines 1-30 below) details the states' -
responsibilities under this provision. It reads as follows:

in order to qualify for assistance under this'part in anQ fiscal

year, a state shall demonstrate to the Commissioner that the following . g
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A

conditions are met:

(1)
(2)
(3)

e

(5)
(6)
7)

(®)
(9)

. (o)

(11)
(12)
(13)

(14)

(15)

(16)
‘(17)

(18)
(19)
(20)

(21)

(22).

(23) .

(24)
(25)
(26)

A.

@

there is established
.i) a goal of ?ﬁgziding full educational opportuéity'to all
handicapped children ‘ : :
ii) a detailed timetable for accomplishing such a goal, and
iii) a descrlptlon of the kind and number of faCJlltles, per-
sonnel and serv:ces~&§Lessary throughout the state to
meet such a goal;
a free,\aﬁpropriate pub}ic eduFation will be'avéjléble f’or:~

all handicapped children between the ages of three (3)

and eighteen (18) within the state not later than September

ta

1, 1978, and for all handicapped children between the ages

)

of three (3) and twenty-one (21) within the state not later
than September 1, 1980, except that, with respect to
handicapped children aged three (3j to five (5) and ages
eighteen (18) to twenéy-one (21), inclusive, the requirements

o

of this clause shall not be applied in any state if the

_ application of such requirements would be inconsistent

with state law ér practice, or the order of any court,
respecting public education within such age groﬁps in the
state;

The state has establi;hed priorities for providing a free,
appropriate bublic education te all handicapped children,
which priorities shall meet }he timetables set f9tth’i6
clause (b) of paragraph (2) of this section, first with
respect to handicapped children who are not receivihg an

education, and second with respect to handicapped children,
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(27) = . within each disability, with the most severe handicaps

(28) who are receiving an inadequate education, and has made

(29) adequate progreés in mgeting the ti&etables set forth in .

(30) clause (b) of paragraph (2) of this section.

Section 614 (é)(c) spells out t;? resp?nsibilities of the local education .

agency under the full service provis}on. ) i

(31) A local educational agency cr an intermediate educational unit’

(32) which desires to receive payments under Section 611(d) for any
R .
(33) fiscal year shall submit an application to the appropriate

[N + .

(34) state educational agency. Such application shall--

-

C. establish agboal of providing full educational opportunities

to all Handicpﬁbed 9hi1dren; including -
i) procedures for the ,implementation and use of the

comprehensive system of personnel development‘estaﬁ-

\

613 (a) (3);
- <

ii) the provision of, and the establishment of priorities

> lished by thé state educationgl\igencf under Section

for providing a free, appropriate public education to

all handicapped children, first with respect to handi-

capped-chilaren'who are .not reEeiving an education, and

second with respect to handicapped children, within

each disability, with tgé most Severehhandicaﬁs whe are

receiving an inadequate éducation;

iii) the participation ;nﬁ consultation of the parents or
guardian of such ghildren; ‘and

iv) to the méximum extent practicable and consistent with

L)

the provisions of Section 6012 (5)(b), the provision




, (52) of special services to enable such children to partici-

\' 2

(53) pate in }egu!ar educational programs;
s pd

(54) D. establish a detailed timetable for accomplishing the goal
(s5) , described in Subclause (C); and

. ) - ,
(56) E. provide a description of the kind and number of facilities,

(57) pérsonnel, and services necessary to meet the goal described

(58) in Subclause (C)3

THE GOAL OF FULL EDUCATIONAL OPPORTUNITIES

The full educational opportunities goal (lines 2 and 35) is on
- - R
the surface very much like the provision requiring a free, appropriate’
. R ) o

. public education (lines, 8 and 42). These two provisions are very differ-

ent in their implications for -urban administrators.

The '"full educational opportunities goal' is a broader more
. . . AY

encompassing term. For purposes of discussion it might apﬁropriately be -
L] ok

viewed as an umbrella which covers several important components including

the requirement of a free and appropriate publicgggucation. One way to-

look at this idea follows:

- ' ' THE FULL EDUCATIONAL OPPORTUNITIES GOAL (FEOG) COVERS ' d

!

\
1. all handicapped children ages birth

through twenty-one where
. L

- 2. the state and local education agency
. develop a timetable for meeting the goal )
including
1. a description of necessary 2. the provision of a free and appro-

facilities, personnel, and priate puhli~ education to all
services to meet the goal ’ handicapped children within speci-

~

and gf{ied age Er]gwtime conditions.
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* A number of other conditions are to be met by the state and local

*

+ education agencies. under this umbrella provision. A review of these .

v

,provisions along with several important considerat%pns for the urban

special education ddministrator would be useful.

]
I

"FULL EDUCATONAL OPPORTUNITIES GOAL - CONDITIONS AND CONSIDERATIONS

Y

1. The Full Educational Opportunities Goalt(FEOG) is an absolute goal

toward which each state must target. The goal, however, will nevé?
be regched absolutely, i.e., there will always b; handicappgd children
in a State between the ages of birth aqd'twenty-one who are not
teached by special education services (unserved) or who are not S
adequately served (underserved) for one reason or another.

This full éducational opportunities goal requires that states make a
commitment to the future of theiqrhandicapped ¢hildren in terms of
deveioping a long range plan to meet the full service goal.
Complying with this goal will not be baseé on the number of handicapped
studeht;“a state serves, rather compliance will.be a function of the
state's documented, commitment "to ultimately reach full and comprehen-
sive educatiénal ;erviges for those currently jdéntified handicapped

@

stﬁdents and all future ideptified handicapped, students. -

b

Complying with this goal assumes that state and local districts will

meet the legal requirements of the Free and Appropriate Public Educa-

tion provision. These legal requirements include:

-

a. Services to all children ages 3 to 18 by September 1, 1978, and *
ages 3 to 21 by September 1, 1980. These age ranges ?pply only
if consistent with the state's law for students ages 3 to 5 and

18 to 21. If for example, the state law only requires services




N

/.

to handicapped students ages 5 to 18, than the state law takes
precedent. \

b. The requirement that the state must first serve all handicapped
students not re;eiving an éducation; and, secona, serve all handi-
capped students who are underserved in their-current program.

c. %hat such serQices be provided at public expense without charge to
the parents.

!
}q;;t parents not be charged fdr room and board costs when the
.local district places the student in a residential facility because
a program in the local didtrict is not gvailable. .
That the student be provided services which allow, (whenever
possible) participation in fegular education programs.
That a comprehensive system of personne; development fo; regular
and special education instructional and support staff be initiated.

That parents_and/or guardians participate in the development of

such services. ’

The notion that a free, appropriate public education is a basic

civil right under the due process and equal protection clause of

the XIV Amendment to the U.S. Constitution. In this circumstance,

a free and appropriate public education would be required with or

without Public Law 94-142 funding.

-

i.” That such services are provided in conformity with an jindividual~
ized education program.

-~

j. The delivery of such services is consistent with the standards of
the state educational agency.
Obviously, the Full Educational Opportunities Goal is far reaching

in its implication for the operation of urban special education programs.




~

There are many variables administrators will need to consider as they plan

for the implementation of the law at the local level; several are Included

here for your consideration.

’ ) IMPLEMENT ING FULL SERVICE IN URBAN AREAS -

ASSUMPTiONS AND CONSIDERAT IONS

A Continuum of Services Delivery System .

~

special education services. A full scale model delivery system for
special education instruction is not presented in the law. Special edu-
cation is defined in Section 4 of the Law as, ''specifically deslgned
instr‘uction . . . including classroom instruction, instruction in Physlcal
education, home instructic;n, and instruction in hospital and ivi*‘tion."

This definition translated into a traditional cascade of services

model is represented in Figure 1 below. )

. P.L. 94-142 "Required Delivery Systems’ '

Appropriate ‘‘rélated services”’
required at all levels of
service, including (for
example) transportation,

Instruction in
physical education

speech pathology, Instruction at each level
audiology, psychological in of service
services, physical Hospitals and required
and occupational Institutions A under
services, . the faw.
recreation, Home Instruction ¢
etc. ~

i

/ Classroom Instruction \
: S . FIGURE 1
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Public Law 94-142 includes a short statement on the dellvery of - °




It is assumed, however, even with this rather superficial defini~

[l
-

tion of special education services, administrators will be required to
provide a more‘comp}ehensive delivery system which resembles that shown

\

in Figure 2 below.

Special Eddcation Continuum of Services Model
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FIGURE 2 i

Counting for Dollars

As a relevant aside it might be noted that with the system being
used to count handicapped children, there is incentive for districts to
develop speech and itinerant services. This occurs because equal weight
is given for the fifteen irty,%or forty students the itinerant speech
‘or resource teacher serves and the four, five, or six students the multi-
handicapped teacher setves. In this example, during the first yé%r of

funding the implication iare substantial financlally. For tke resource
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teacher serving foréy handicapped studentsﬁthe yield is $2,000 ($50 x 40) -
and for the multi-handicapped teacher's caseload of six the yield is $300
($50 x 6). To the author's knowledge, there is no control system for the
distric} having extremely high pupil-teacher'ratios in special educaticﬁ
resource programs‘resu)tingﬁin a high financial yield from P.L. 9h-142.
District's just initiating special education programs would have great

incentive to develop high téacher-pupil ratio resource and itiherant pro-

grams and slow the development of ]ow incidence~classes. Problems suca
as the;e can, of course, be easily remedied by regulations. For example,
///’ requiring a "full-time equivaiancy!' data for the students repcrted by
each local edﬁcqtion agency could uncover excessive pupjl-teacher ratios.
It seems, however, wise for USOE to not try initially to:de;elop

defensive and, therefore, more lengthy rules and regulations in anticipa-

tion of these potential problem areas.

Priorities for Unserved and Underserved

it will be important for special education administrators to:

) develop a system fdr“estabiishing priorities to serve the unserved and
underserved population as these two groups must be fully served before
any Public Law 94-142 funds ca:’be used to supplant local special edu-
cation efforts. It would seem reasonablplin urban centers to employ a
Public Law 94-142 Coordinater whe could'carry the responsibili}y for
establishing and coordinating service priorities for ali-142 expenditures.

. Requirements which are a function of Public Law 94-142 (such as estab-
lishing griorities) could justifiably be funded through Public Law 9k-

142 funds.
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‘tion Program available for all known handicapped children in the area. ' ’

Reqular and Special Education Interface

f

A number of urban special education programs are we;keneé because
of the lack of direct representation on the general superiqtendent's
first echelon cabinet or management structure. .In these &ircumstance§_ ‘
the special education staffé are represented by an associate superinten-
dent for instruction or punil personnél services. The personnel develop-
Qent requirements for general and regular education, instructional and
support staff and the potential funding increases Public Law 94-142
carrigs would suggest a need for a_ high fvisibility level" for‘gaicial .
pducﬁtion'in the district. The coordination of special education‘and
regular education programs éspecially 5t the point where éhesg two pro-
grams interface, (within the resource programs when regular and special

education share instructional accoungsbility) would generally improve

the chance for quality service to the handicapped child.

individualized Education Program And A Free, Appropriate Public Education .

The responsibility fof documenting a Free and Appropriate Public

Education can in large measure be met by having an Individualized Educa-

Although there are other considerations in securing a free and appropriate

public education for handicapped children, the IEP is most fundamental and

makes this seemingly umreachable requirenent accessible.

Gradual Implerentation Needed

It is important ‘to note that this piece of legislation is the most
significant and far reaching of all previous legislation for the handi-
capped. The impact it w 11 have on both regular and special education

will be dramatic. The Federal Government will probably be cautious not
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to push districts into total and immediate q?mpliance. The backlash of
such a move would only cause more implementation cdelays. It is thcaéht'
that some 'states might reject Public Law 94-142 monies because of the
Law's stiff requirements. Any large scale méve bx states in this direc-
tioﬁ could jeopardize congressional funding of this law and -unnecessarily

punish those states who want to, move forward at a reasona?le pace in -

s

improving service systems for all handicapped children. The strategy of

- accepting a modest Public Law 94-142 implemengation program in the state

and local education agencies during the first year and then having them
J ]

-
-

fleshed out and improved over the nexp/several years would be a we 1l comed

<

. posture.

“ In Conclusion

. ~

The USOE.Bureau of Education for the Handicapped has conducted

-

(public hearings on Public Law 94-142. Testimony from. a viriety of special
-interest groups has been taken, and several’executives from larce metro-
‘bolitan special education programs have taken time frem their demanding
schedules to register their concerns at these hearings. Obviously, for
urban speciatl eéucation administrators, the pregsure of school dessgration,
teacher negotiations, deﬁartmental ;ower struggles, and more leaves little
~time for the preparation of planful responses in preparing and presenting
. iﬁput to future changes in current P.L. 94-142 rules and regulations, or
to organize for legislative action targeted on improvement of the Act.
However, as members of thq'Congtess hear from thei~ -c~stituency on this
law and BEH. staff and state/local administrators work with the rules and
requlations, it would be well if the urban special educators made it a

[ 4 )

special point to be a part of that reshaping process.
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; Among the points for urban educators to consider as they work
toward«implemeniation and toward meaningful modifications in this law

and its rules and regulations are these three:

.

« The Need for Phase-in Periods - for Individualized Education

Programs. The problems of developing thousands of IEP's in
a one-year period are immense. The states should be given
authority to allow urban centers a reasonable time frame for

gearing up to full |EP status.

- The Need to Allow Flexibility in the Child Count Categories.

A numberrof urban centers have had major legal problems with
categoriz;tion of children. Moves to decategorize in some
states and urban centers have been slowed by the requirement
that local education aéencies and states report handicapped
children in traditional categories. A relation of this re-
quirement by regulation or some modification in the law on this
point would ease the problem for states and localities with

a

decategorized special education programs.

M - The Need to Allow Flexibility When Involving Parents in the

Placement Process. Urban centers serving a*heterogeneous pop-

‘ ulation will have varying degrees of, success involving parents
in the placement process. It is often difficult to involve
parents of handicapped students from culturally different ~and
disadvantaged neighborhoods in the evaluation and placemént
process. This difficulty resutts from such problems as the
parent's fear of legal and quasi-legal processes, our fnabi]ity

as professionals to communicate effectively with these parents,
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o
and the basic logistical difficulty administrators have in"

implementing complex due process p;ocedures. It Is the chlli

who suffers when such requirements cause service delays: kgain, ‘
it would be helpful to have some phase-in period f&r the full

implementation of these processes.

&7

Most of us welcomed the advent of Public'Law 94-142 and its
promise of creating a Local - State - Federal partnership in the funding
of'programs %or the handicapped. A careful review. of thé law itself and
the proposed rules and regulations has dampened the Fnitial enthusiam of
some. With a reasoned and sincere evaluation of the law's full service

e

provisions by all three levels of goverrment, the law (if adequately

o

funded) }an, however, go a long way toward meeting its promise to the

Mation's nearly eight million handicapped children.

o
'
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SECTION B-4

J
- THE INDIVIDUAL EDUCATION PROGRAM REQUIREMENT

SCOTTIE TORRES AND HERTICINA SELF

It is imperative that each adm}nistrative decision maker respon-
sible fBr the implementation of individualized education programs as s
requiréd by P.L. 94-142 understand theilegal basis for the mandate and
be éble to translate the ”{étter of the law" into “'sound educational

-

; practice." This knowledge will support the educational rights afforded

each handicapped child.

Prior to discussing the law snd the administrative decisions that

v

~

must be answered, several assumptions are made:€§First_about administra-

tive behavior and, second, about the law itself.

r>

ASSUMPT IONS

1. Ve are each p;ofessional educators committed to the philosophy of
providing each handicapped child the right to.i free; appropriate
public educa;ion. To that end, regardless of how comfortable we are
with sections of the law, each of us, as administrators, must be
commi tted to ;he implemeﬁiation of P.L. 94-]&2 (CEC Delegate Assembly,

1976} .

a
L ]

2. As effective administrators, we must determine the 'bottom line" of
this law as it relates to individualized education programs; but we

must also recognize and strive fof""the ideal."
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3. . We must realize that in striving for the “ideal" individualized edu-
cation p}bgram for each handicapped child, there will be many pro-
fessionals in our ageﬁcies who will try to interpret this law to be
more than the law mandates.

There are also assumptions about P.L. 94-142 that need to be

stated: . \\//

@

1. There is nothing contained in the provisions of P.L. 94-142 that
Erohibits any education agency from ''going beyond' the law,

2. P.L. 94-1k42 represents "minimum standards" that eacﬁ local, inter-
mediate, and state education agency must adhere to-as’ interéreted by

Congressional intent (Walker, 1976) .

DEFINITIONS

e

In order to appropriately understand what children must receive
an ingividualized education program, we must refer to the 1$nguage of
o i
the law. Section 602 of the Act amends the following definitions:

... - . (16) .The term 'special education'l means specially designed
instruction, at no cost to parents or guardians, to meet
the unique needs of a handicapped child, including class-
room instruction, instruction in physical education, home
instruction, and instruction in hospituls and institutions. * .

The key terms in this definition are ''spe. ~1ly designed instruction . . . ¢
to meet the unique needs of a handicapped child...." Therefore, we know

that a child must be eligible according to state policy to be certified

as handicapped. Also, the child must receive specialized instr;ction

designed to mcet the unique (but not all) educational needs of the

N handicapped child. . v
R The definition of related services lists those services that are

supportive to special education.
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(17) The term '‘related services'' means transportation,

and such developmental, corrective, and other supportive
services (including speech pathology and audiology,
psychological services, physical and occupational

therapy, recreation, and medical and counseling services,
except that such medical services shall be for diagnostic
and evaluation purposes only) as may be required to

assist a handicapped child to benefit from special edu-
cation, and includes the early identification and assess-
ment of handicapping conditions in children. y :

It is important to note that related services are thﬁse ""'required
to assist a héndicapped child benefit from special ‘education....' Any
related services provided for a child must, there%éré, assist and

‘support the special education that child will receive.

The definition of a “free, appropriate public education" further

delineates in Subsection D the responsibilities of agencies to provide

an individualized education program as part of the guarantees that each

1l

handicapped child is in fact receiving a fu}l appropriate public education.

(18) The term "free, appropriate public education' means
special education and related services which (A) have been
provided at public expense, under public supervision and

R  direction, and without charge, (B) meet the standards of

. ‘the state educational agency, (C) inclu@e an appropriate

preschool, elementary, or secondary ‘school education in
the state involved, and (D) are provided in conformity
with the individualized education program required undér
section 614(a)(5).

THE lNDIVIbUALIZED EDUCATION PROGRAM

The language of P.L. 94-142 is'very specific in describing how an
individual education program is to be evolved. However, within the
”;pecifics“ the g;neralities immediately trigger direct administrative
decisiohs that must be made prior to the design or restructure of any

managerent system within the agency to comply with this section of the

law.
. ' 66
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The Council for Exceptionaf Children stands firm on the interpre-

tation of individualized education programs as ''programs'’-rather than
N ' ’

Y'"olans.' There currently exists much confusion on the part of well
meaning professionals, parents, and others as to the intent of tﬁe law.
P.L. 94-142 clearly mandates ''programs' and any attempt to interchange

the word ''plan'' represents a gross misinterpretation of the law. While

the distinction may at first glance appear to be asubtle one, thé explo-

ration of the language of the law clearly demonstrates the distinction.

With the idea o% Yprogram'’” rather than “plan,” a revied of %he definition
‘6f ihdividualized education programs supports this distinction.. In

addition, a different set of decision points is raised for each adminis~

.
. <

trator. -

(19) The term '"individualized education program'' means a
written statement for each handicapped child developed in
any meeting. '

The language is clear. |Individualized education programs must be written-

and must be for each handicapped child. ,The term '‘developed' is open

for interpretation and will be further explored in this document. "In . ... ... oo oeoorrmrmemn

o

any meeting' may in fact mean that 'the meeting' is not concluded until
B " »

all statements are developed.

Components of the Individualized Education Program

The components of the individualized education program are

specifically set out in the law. The minimum requirement set forth re-

v

quires that the written statement shall include:

1. (A) a statement of the present levels of educational per-
2 formance of such child

2. (B) a statement of annual goals, including short-term
" instructional objectives
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3. (G) a statement of specific educatlonal services to be pro-
* vided to such child, and the extent to which such chlld will
“ *  be ab}e to particlpate in regular educational programs

L, (D) the projected date for initiatjon and antlclpated dura-

tion of such services, and appropriate objective criteria
and evaluation procedures and schedules for determining, on

dt least an annual -basis, whether instructional objectives

‘are being achieved.

. In order to conceptuélize the difference between a '"plan' and the
4 (equirements of an individualized education program specified in P.L. 94~

‘ 142, the components of the program might be depicted as follows:

- ’ A C
’ +  =1EP
B ' D

-

-4

The distinction is visually possible. The sta//merts of present levels
of performance (A) and the annual goals (B), luding short-term objec-
tives, establish the background for the educational needs of the child.

After these steps, the education agency states the specific educational

s;rvices (which is a commitment by the agency to allocate resources,
... .i.e., human, fixcal, and/or material) to be provuded (€) and the extent
the child will be able to participate (D). Once the education agency
commits the needed resources,.the differenEe between "plannfng“ and pro-
viding an individual educational ''program' is obvious. "Plans" suégest
a readiness condition; programs require commitments and implementation.
‘Certéinly, planning Is a vital part of any program. /dministra-
~,  tors must be alert”to tae subtle difference. What P.L. 94-142 requires
at the meeting in terms of the development and documen{;tion of an;lndl-
vidualized education program is less complex, requires fewer prof;;sional

staff, and reams less of Xerox'd information than do plans. Good plan-

ning on a daily and weekly basis must occur. Those professionals

68
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responsible for implementing the child's IEP have a professional respon-

sibility not only to adequately plan for the child's education, but also

_to inform the parents as to the periodic progress of the child. This s

just good educational practice that most of our professional staff

currently engage in.

The issue that administrators must deal with is the interpretation

of an individualized education program according to P.L. 94-142, and

.
. @ -

translate that interpretation into administrative and other professional

responsibility.

Who Must Attend? . -

4

The languaée of P.L. 94-142 sets, as a minimum standard, the man-
- ' ¥
7 .
date that at least three peopde and 'whenever appropriate'' the child

attend the meeting to develop the individualized education program. The

law states required attendance as:

... a representative of the local educational agency or
an intermediate educational unit who shall be qualified
to provide, ‘or supervise the provision of , specially

moeece o~ designed instruction to meet-the-unigue-needs-of-handi=.. .. e e aaieraees SR

" capped children, the teacher, the parents, or guardian
of such chi'd, and, whenever appropriate, such child.

One of the first administrative decisions must be to ascertain the members
of the meeting. Organizational structures vary and, according to the
specific needs of the child, the term of people may be selected on a
building basis (the La Casita School); by level of student (elementary,
secondary); by geographic organization of the school district (Area I, I1);
and/of by district itself. ' '

To aid administrators, emphasis must be placed first on the
selection of the representative of the education agency. This person may

Y

logically be the administrator of special education or his representative

69




ERIC

Aruitoxt provided by Eic:

-

which might be a categorical disability specialist or other special edu-

cation supervisor. Or, it may be logical in some systems to work with

the building principal as the local agency representative.

The ''teacher' may be one or more persons having direct respon-
sibility for implementing the child's eduéational program. In many
instances, the related special support services staff will have important
input into the decisions affecting the child's individualized education
program. . *

The language of the law is clear that a parent or parents must
be present during the develbpment of the individualized education program.
But what if a child does not have‘parents. While the prccedural safe-
guards i:ﬁﬁjﬁn of P.L. 94-Ihé'brovides a means for a surrogate system,

x

education agency,administrators have the responsibility to determine
how this mechanism\yill be put into place. ‘

The next critical administrative decision pertains to the lan-
guage 'whenever appropriate, such child.' When is it appropriate for
the child to attend? Will age determine this? Will the categorical
disability of the child serve to admit or exclude student participation?
What about the parents concerns? And, what about the child?_;Each of
these questions present difficult decisions to be made by an administrator.
There appear to be no clear-cut rights.or wrongs. However, what is clear
is that each education agency must develop clear written policy state-
ments which specif9 the criteria for determining in which instances it is

. .

appropriate for the child to participate in the development of the

student's own individualized education program.

r
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REPORTING REQUIREMENTS

Review of addjtional sections of P.L. 94-142 reveal the identifi-
cation of additional responsibilities relative to IEPs. An analysis of
the compoﬁentskof the law and the administrative decisions continues in

the next sections. .
- ]

Section 612 (Eligibility)

Thjs section requires that each education agency maintain records
of the individualized education program for each handicapped child. The
statute further'requlres that IEés be "established, reviewed and rev;sed”
at least annually.l Administrators will have to define procedures to
minimally determine how many copies of each child's IEP will be required,
who will keep the copies and where they will be stored. The logistics of

"moving paper' in an urban setting are great but not impossible once a

system is established. : .

Section 613.(S£ate Ptans) °

The implication of this section for local and intermediate edu-
cation agencies regarding IEP emerge when one realizes that this section
of the statute requires the state education agency (SEA) to submit a

written plan to the Commissioner which shall:
(k) set forth policies and procedures to assure--(B) that
(i) handicapped children in private schools and facihkities
will be provided special education and related services
(in conformance with an individualized educational program
as required by this part) at no cost to their parent$ or
guardian, if such children are placed in or referred to such
schools or facilities by the state or appropriate local
educational agency as the means of carrying out the require-

> ments of this part or any other applicable law requiring
the provisiaon of special education and related services to
all handicapped children within such state. B
71
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Because the SEA must outline pollicy and procedures which will impact on

N . .
the manner in which local and intermediate education agencies develop
IEPs for children in private schools and facilities, each local adminiz-
trator of special education must assume greater responsibility towards
forming and defining realistic policy and procedures. The SEA plan
, should in fact reflect a composite of good policy and practice at the
' local level. Inputs into the design of policy and procedures relating
. to IEP as set forth in the state plan should be two directional: first,
going '"up'' from. the local level and then '"down" in written form from the
state level.
Section 614 (Local Applications) : )
— This section spells out two components of the local,applicatioh
. a . /
that must specify the local policy and procedures relative to individual-
. oo
ized education programs. Subsection (3)(A) has implications for the kind
t
of data that local or intermediate education agencies will have to collect
and feport. The statutory language requires the appfication to: !
. . i
(3) (A) provide for furnishing such information (which, in
the case of reports relating to performance,’is in accor-
dance with specific performance criteria related to pro-
gram objectives), as may be necessary to enable the state
educational agency to perform its duties under this part,
{ including information relating to the educational achieve-
ment of handicapped children participating in programs |
carried out under this part; A ‘
Probably the most difficult component of P.L. 94-142 for adminis-
trators tc implement is found in the following statutory requirement of
the local application: :
(5) provide assurances that the local educatienal agency
or intermediate educational unit will establish, or revise,
- whichever is »~propriate, an individualized education ‘
program of ea  lhandicapped child at the beginning of each
school year ¢ will then review and, if appropriate, revise
its provisior sriodically, but not less than annually.
72 - ) '
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The implications are great for educational management systems in an urban
, setting that must gear‘up to accommodate thousands of individualized ed-
ucation programs at the beginning of ‘each school yedr. As a direct
response to thig coﬁponent alone, administrators of special education
should co;tinue to accelerate their agencies' efforts to develop individ-
.'ualized education programs for each handicépped child. Thén, in September,
1978, the major thrust of effort will be in the ''revising' rather th?n

"establishing' IEPs. . >

’

SUMMARY OF ADMINISTRATOR RESPONSIBILITIES RELATED TO IEP'S 3

With a firm belief that each handicapped child has the right to
. a free, appropriate public education, each admihistrator of gpecial edu-
cation ét the local, intermediate or state education agency level must
develop appropriage written policy and procedures to guarantee an individ-
ualized education program for every handicapped child.” This sets up at
least the following administrative responsibilities:

. _ , <
- Each administrator must have thorough knowledge of the |EP related '

requirements of P.L. 94-142. i .
LY N .
- Each administrator must be able to translate statutory requirements
into educational and administrative practice.
. L

- Each admlnistrator must reach consensus as to the most effective organ-

ization in their district for developing individualized education pro-

grams for-each handicapped child.
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A MANAGEMENT SYSTEM FOR IEP IMPLEMENTATION

’

This section of this article will attempt to suggest a few manage-
ment strategies which might be heléful, and will focus in particular on
the definition and role of the team efforé necessary to accomplish P.L.
94~142 requirements related to IEP w?&tten plans.

Publi} Law 94-142 specifically ;tates five areas that must be
addressed in any plan. Althouéh theseowere stated earlier in this
article, they are restated below because of their importance, and are
subsequently discussed in terms of specific implementation strategies.

L

These areas are? B .

’

A. A statement of the present levels of educational performance
of such child, . . »

B. A statement'of annual goals, inqluding short~term instructional
.o objectives, . '
€. A statement of the specific educational services to be pro-

vided to such child, and the extent to which such child will
be able to participate in regular educational programs.

D. The projected date of initiation and anticipated durétion of

ve snae o= . SUCH SERVICES, suinir mre coe s caes aataaanen e et aees - cmmreen

E. Appropriate objective criteria and evaluation proc.ures and
schedules for determining, on at least an annual basis,
whether instructional objectives are being achieved.

These five areas should be thought of as minimum requirements.
Additional requirement areas will most likely be included in the regula-
tions adopted by each state. Since these requirements may vary from
state to state, suggestions .which follow will concentrage on the five
requiréments listed above. However, §oh£~édditfonal resources which

might aid in gaining greater commitment at the local level will also be
" 1

-

suggested. .
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In the first few lines of the P.L. 94-142 definition of the IEP

can be found wording which legitimatizes the concept of a team as the

decision making body at the local level; a team having the powef’aqd

responsibility to develop an IEP for each handicapped student and to o .

-

‘establish guidelines for implementation: ;

The term "individualized education program'' means a written

statement for each handicapped child developed in any meeting -
by a representative of the local educationa! agency or an '

intermediate educational unit who shall qoalified to pro-

vide, or supervise the provision of, specially designed

instruction to meet the unique needs of handicapped children,

the teacher, the parerts'or guardian of such child, and,

whenever appropriate, such child . . . ‘

.

The concept of a team is of utmost importance when designing an
IEP to meet the total educational needs of a handicapped child. As we

know, all professionals have specific areas of expertise and, with these
1

. multiple areas of expertise pooled in an organized way, the sum of the-

whole is much greater than any of the individual parts. Assumptions be-

hind the team contept are {1) that the planning and implementafion phase

at the loczal level will concentrate on both the needs of the child and

LI - PEEIEES

the extended capabilities of local program options, (2) will involve in-

. FES
put from experts in the field, and (3) all team members will share respon-

‘'sibilities in implementation of the total IEP process.

The minimum team membership, as stated in the law, includes a

representative of the LEA, tescher, parent; er guardian, and child when

.appropriate (sze Figure 1). However, in order for the team to develop an

{EP which will address the total educational needs of the child plus

accomplish other tasks as stated above, a multi-disciplinary effort is

oo '

needed. Therefore, other necessary personnel such as ‘the following

should be added to the minimum team membership:

N

/
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v - psychologist ‘
- speech/language person
- occupational therapist and/or physical education teacher
- school social worker and/or counselor
- special education administrator -
- representatives from community agencies

See Figure 2 for a representation of this expanded team model .

'The key to a successful team is that‘its composition is not fixed
and its membership at any given time depends on. the type of i;formation
needed go_plan an appropriate program for the child being discussed.
Also, by including those persons potentially responsible for carrying out
the plan as team merbers a rore appropriate, practical and feasible plan
is assured, plus the chance of greater cqémitment to implementation is
enhanced. i

The following pages discuss in more detail each of the five
staterents that must be addressed in the I1EP, recommend: designated key
people who should be involved in each area, and lists their responsibil-
ities as members of a multi-disciplinary team.

atement of the Present Leveis of Educational Performance of Such
d.

A. A St
Chil

This statement should be based on an accumulation of information
which provides a broad picture of the total child. The information should
be obtained from a current evaluation, using test {criterion-referenced
as well as standardized), observation (formal and info}mal), work
samples, self-report information, parental information, medical history,
school record, énd daily data records. There should also be a statement
of the child's strengths and weaknesses in the area 6f physical, cogni-

tive, language, social-emotional development, and environmental conditions.
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Expanded Committee/Team Memb'ers\hip .
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Several key people involved in developing this statement are:

Key People Responsibilities -~
Omna,
- Administrator Gather all pertinent information

Coordinate the evaluatfon process
) through. individual assignments
Psychologist Cognitive performance assessment
- - psychological testing
- performance discrepancies
- learning style :

Affective performance assessment
i - personality scales
Classroom Teacher Academic performance assessment
- criterion-referenced testing 7
- informal observations
- work sample
- daily data records

Affective performance assessment
- self-Concept inventories
¢ - self-help skills -
: Environmental social performance
assessment ‘
- classroom membership role
. - interpersonal relations

Special Education Cognitive performance assessment
Teacher .. - testing (standardized and
' criterion-referenced) "
- observation (formal and
- informal) : . !
- learning style ' .
. ,
Physical Education . Psycho-motor performance
Teacher - gross motor .
‘ - fine motor

Affective
- self-concept ,
- peer relations

ERI
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A, .
B. A Statement of Annual Goals, Including Short-term Instructional : £
Objectives. !

- ,

'

This statement should define what a child is expected to accom-

plish on an annua! basis as wéll as over several shorter periods of time .
within each year. - THe annual goals should reflect tthe desired expected
growth and development of the total child, while the short-term objec-“
tiv%g)outline a map of interim targets for reachiﬁg those, goals. The
.goals and objectives should be measurable, attainable, and compatible
with the child's.stages of development. They should take into account
all facets of development and guard against overemphasis in one area to
the neglect of important areas. In addition, they. should also reflect
the learning style rost appropriate for the child.

The key people who should be involved in dev;loping this state-

ment are:

Key People . Responsibilities

Teacher(s) - evaluation of the classroom
Classroom and environment
Special Education - using test information to
identify areas of strengths
and weaknesses .
- input in setting realistic
goals and objectives
s - identify child areas of

P interest

e -

Psychologist - using test informatian and/or
observation to define performance
discrepancies
ol

Parent < ideggjfy child's interest in

non-academic setting

- using home environment to
3 identify areas of strengths
and weaknesses

80
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' T
C. A Statement of the Specific Educational Service to Be Provided to

Such Child and the Extent to Which the Child Will Be Able to
Participate in Regular Education Programs.

)

<

This statement siould define the environment in which the educa-
tional program will be implemented. This definition should specify
primary placement é{egular or special education), amount'of time to be
spent in each, plus a stafement justifying the placem;nt as the leést

,

* ) o .
restrictive alternat:ive.

v The key beople involved in developing this statement are:
Key People Responsibi]ities
Administrator - identify types of services
available (building, area,
district) ,
= input. in-decision of placement
. - insure due process safeguards
¢ - assignment responsibilities for
’ IEP 4 :
: Clasgroom Teacher . | - identify classroom services
FUE S - options : ‘

- input into placement decisions

\ Special Education - identify special education
Teacher . services options. «
- input into placement decision
Parent . - input into placement decision
« - to give consent in placement

-

. ) .
D. The Projected Date of Initiation and Anticipated Duration of Such
Services. i :

. The team must specify a tentative date’for initiating the

a

student's program. > Then, using the criteria for “mastery of the goals’and
¢

objectives as stated in the IEP, the team must make a provisicn as to the

.

duratior of the proposed placement. ’ S

ERIC . " . )

s ’
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The key peopie involved in developing this statement are:

Key People Responsibilities
Administrator - availability of program options

i - knowledge »f the required
amount of service per day

. - length of special pregram
options
) - establishing timelines
" _— - access alternate resources

Teacher(s) -wprojected date of implementation
Classroom and . - input on amount of time necessary
Special Education to carry out objectives

. E. Appropriate Objectives, Criteria and Evaluation Procedures and

Schedules for Determining, On At Least An Annual Basis, Whether
instructional Objectives Are Being Achieved.

¢ Any program of excellence has a built-in system of evaluation
which specifies criteria for mastery of the goals and objectives and
schedules for review. A systematically scheduled case conference with
the team, on at least an annual basis: to determine whether or not the child's
program is appropriate and services are effective, is 2 minimum require-

"¢ gent of P.L. 94-1k2. .




» The key people involved in developing this statement are:

Key People Responsibilities
Administrator - identifying evaluation
procedures

- identifying schedules for
monitoring and evaluating
objectives

- assign responsibility for
monitoring and evaluating
objectives

. - identify a process of re-
s convening the team

- identify a means of communicat-

ing among the team members

Teacher(s) ) - identify appropriate criteria:
Classroom and ’ for mastery of objectives
Special Education - inputjon schedules of evaluation

- inpution evaluation procedures

- implementwevaluation plan

- collect data (daily, weekly,

monthly) .

- monitor objectives

Parent . - give approval of and reactidn to
criteria and evaluation proce-
dures for.objectives

- give input on the schedule of
re-convening the team

Figure 3 represents these five \LEP requirement% in an implementa-
Fion mode] which uses all of the above information. The decision
makiné process begins at the team meeting and should end with the team.
It should be the [esponsibi}ity of the team's chairperson, or designée
to gather all pertinént information concerning the student. This can be
done very effectively by assigning responsibilities to qualified team
members who will do the actual evaluation to determine the student's
present level of fgnctioning.
Using all available information gathered on the student, the team

must specify the student's placement (regular and/or special education),

the amount of time each day to be spent in each, the annual goals,
e

33

S . .




ERIC

Aruitoxt provided by Eic:

\
responsibility for carrying out the goals, the projected date of beginning

d ending servfce, and dac.es for team reviews.
The lespénsibility of developing and carrying out the next }hree
steps in the process belongs to the spegifﬁc per§9nne] assigned by the
team. They must specify appropriate short-term objectives, jdgntify‘

materials and strategies to be used in developing these cbjectives,

establish criteria for mastery of the objectives, and maintain’ frequent
t

.
»

communication with other team members.
The final or annual evaluation is again a meeting of the team

and all other personnel involved in the student's [EP. The end results

wil[ be to summarize availablé data and make decisions théh will continue N

to provide appropriate educational opportunities for the student.

p

_SUMMARY

In summary, this aﬁficle has attempted to review specific P.L.
SQ—IAZ lEP-related provisions, has suggested some specific administrator
action requirements necessary to implementation of the [EP requirement,
and has reviewed the five ﬁaj&r required areas for developing written
lEP's in terms of team action. In addition, a process model for imple-

mentation of all five steps was outlined and briefly discussed.

Obviously, the ccmmentary and suggestions made require opzline

N

modification for application to Jocal settings. Clearly, the answers to
successful implementavion of P.L. 94-142 and the prpvision of an individ- .
!

ualized education program for every chilg are not doing to appear over-

f
night. The real answers are those developed 'at héme.“ The "tasks are
" | 2!

complex and arduous, but with the continuation of fthose stceps many  #

{
special education adrinistrators are now taking to learn about and

develop necessary pregrams and nanagement systems, the larger goal of an

1EP for every handicaepped child is clearly reachabie,

“ 93




Model of IEP Implementation
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SECTION B-5 =

NON-DISCRIMINATORY TESTING AND EVALUATION SYSTEMS

IRIS BUTLER 4

While American society pays lip service to thé idea that all are

created equal and ought to have a chance to realize the '"American Dream,"

.

it is eemonstrably clear that certain racial and ethnic groups do riot have

an equal opportunity in our scciety. A great deal of effort has been

expended since 1955 toward the goal 6f‘brinqing black children's scholas-
tic achievement to the. same level as that of white children's. "By and
large, the effort succeeded poorly, or only for a few Jery expensive

small programs. In an article in the Harvard Educatibn Review in 1969, y

Professor Arthur Jensen, of the University of California, summarized man%

past studies and offered as an interpretation for these results that P
there were innate and genetic differences in intelligence between black .

% L]
and white population in the United States.  Jensen suggested that blacks

€

. were deficient to whites in abstract probiem sofving abili.y, but equal

to or superior to whites in rote memory. He further proposed that edu-
1
cational programs be taiiored to fit this profile of intelligence.

Jensen's statements once again opened up social controversies

that were not original with Jensen. One is that intelligence is largely
hereditary; and, therefore, black children perform less well in the

academic arena than white children, regardless of their environmental

conditions. To say that a trait is largely hereditary does not negate
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the fact that environmental factors play a role and this role can be
P .
significant. Educators must address this point.
Some of the significant envircnrmental variables that influence -
inteliigence are:
1. The child's pre~ and post-npatal nutrition.
2. The béhaviorél and academic expectations of the child's parents,
teachers ard himself. . ;
3. The curriculum ~ontent at each grade level.

A
L. Specific techniques focr intellectual evaluations and their sybeequent

~

interpretations.

There are éany other variables, to be sure. ticwever, therc is
research data to indicate the import hce of the abcve facterse

(f we overemphasize the heregitary aspects of intelligéncc, ther '
we can easily cverlook the cnvircnrental cffects. It would te easf,
particularly at a time of shrinking budgets, tc ascsume thot littic effert
need be expended when the recults shows e little change in a child's I(Q
score. It wo;id also h; easy to assune that a child with a higr i
cculd be.ﬂxpected to doc well in ary environrent, recardless cof what
happené in that environrent, because they are so bright. it is cften
assumed that 1Q tests reasure inherent ability ér tctal intelligerce.
Are we willing to endorse such onclusicns?--Not gublicly, rayce, but
this assumption can influence r nssessrment cf students.

Theré }; ;n;gcbﬁd>§6afal:controvcrsy releted to the hereagrtary-
envirconrent issue. Scjencg'ficticn writérs s&retires pictur: a world in
which a few super bright people ccntrol the machinery vhich dces the ’

v

work, while the duKl-rormal majority of people~are Leld ir a state of

Q

somnolence. Are we secregating students in ¢’asses cr the basis cf




lntelllgence? Is“there such’a trend In our schools?, Professor Richard
% " ‘ t . . .
HernsteLn of Harvard University stated at one tlme his bellef that there

- may be. He C|ted that °a number of ‘he instltutlohs of our, ‘soclety ln*

- «

fluence us toward assortive mating for intelligence. Universities are* .

. - . .

good examples of'this, in which post adolegscents of both sexes, selected

- -

s LT for |ntell|gence, have the opportunity to spend tnm%§together. Hernstein

S . &
for those brlght enough to manlpulate the machinery. Present day educa-

\\(\ further stated that there might be rewards in a technical soclety only

i onal efforts toward a least restrictive alternatlve In public school

I %> .

.. classe s,as required by P.L.. 94-142 may be reflective of *an attempt toward
<« { M .
more-intellectual integration Qf students and away from exclusiveness.
. LIS 4 ~
\ -A third controversy is bothersome.- One of the greatest deficlencles i
4

’ of intelligence testfng'%oday is the lack of a theoretical basis, according

to Drs.*Hunt°and Lunneborg'frém the University of washington. Huch of

the controversy of testing today arises from the fact that we have been

- -using neasurement |nstruments wlthout adequate theories of cognltlon.

f )
Further many tests are’ blased and data wrongfully generallzed to unstan--

.

* —~ .

. . d?;dized populations. This crittcism i$ familiar by now to most people,

- though we may ask what -action is being- taken to ﬁreyent this from .
* ©

happenimg. . . . . K &

-
..

What do thnse contrcver5|es mean in relation to the new Federals .

- -~y . . -
.

C " Law 9&-1&2? leen(the l“mltatlons of our present assessment techniques, . é
1. X . . . . . -' .
is it possible to evaluate 3 child's current functlontng in a- nondlscrim— N .
' ' .
* ’ ., inatory -.way and formulate a program to best meet his qr her¢needs based

0 .
. i
- . 1

on this assessment? .

v
~ .
. . s

First, what,is intelligence? What are we trying to measure with

. . .y
.

some of our presént assessment tools. intelligence refers to the mental .

-

. ’ . - R o . . . .
v . -~ L . ) . k" ) .
. o ) 88 - 3. ¢ .

< : : - 3 :
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. \ d ) . 5,
powei’ of an individual: - The pattern of intellectual growth is often

Y A Y » " ’
predictgblé by age 7 or 8, and_is assumed to continue through adolescence

and‘then; given good health, .remains constant through advanced age. -

. Intelligence is particalarly affected by physiological factors i pre-

‘naty] lffe'and‘in.early childhood. Social and familial practices'at,%his
. . ‘. « ?

A .

time are also of great importance. Bg;adse intelligence is multifdceted,

-

it cannot bé sumg?rized by ‘stating a single 1Q score, for this dées not

. B > . B .
. adequately describe an individual's cognition, but we have used’thjs

-
- N [

- shorthand in the past. : . g - ’ T ,
Intellidence tests as we have today do not measure a person's .
’ > - :

- . . . ). .

- intelligence completely. .They do measure a pérsop's success in school

S

-. e e .

(not without sore margin of error), and to some ‘extent his success in ~

- . . . . . T3

. adulthood~ The results of scores on intelligence _tests are most.accurately

%

s ‘ ’
generallzed to the pgpulation on which the test was standardized--the,
. . .. [ 4

-

' reference group. And again, the standardized scores tell us how much 2

“ )

. ) " LI —
person varies from the average performance of his age group referents’
. "_ - = "

" The ,controversies prevféﬁsly mentioned are partially addressed

. by the new Federal Law 9k-142. specifically, Fhjustices in assessment
- . . - . d =
and program placement, particularly for racial and cultural mjnorities,
. . " ’¢

are redressed. 'Guidglines gre specified that attempt to make for a more

. s
equitable .public’ system with checks and balances and parent involvement.

Vg ed g ‘
< .
& This-kind of,statement has been overdue.- : .
- - ) .
g4 - - Some of the specifics of the redulations include: 2 i
. ) SN : . N
b 3

¢

RIC

\ s v .
6 v

"

. . R Lt S s ) ’
-~ 1.. The administration ,of te#td must reflect the abilities of students,
~ N .

rather than their deficits.

.

2. Administration of tests must be in the language of the child or their

[
.~
.

- : - . ) - a
* mode of communication.

B N N .
.~
&
. .

\)“) ’ ) /(\ .




L] hd ? .- o
- O w . ' . &
AN ) 3. When an 1Q test is used, placement decisions must be based on addi- .
" . '+ tional data, i.e., behavioral. 3 - L

» .
- .

L. * No single test or type of procedure should be used as the only cr{té?ia

Ll
-

r'd .
° 4 . .
~ for evaluation or placenient. ’ ] : : Voo

. v 5.? Tes?msﬂierpregations should be done‘by the examiner of}the child. .

B ' .

& . 6. *Assessment interpretation and placemeqﬁ_decisioné need to be made by -

®
. (¢ ‘ .
. . . .

T a team of individuals..
- L4

7. Pegiodic comprehensive assessment and program revision are necessary.
- ‘;
- »

Iy

,+. Mhile this list does not include all the specifics of the new, -'-

. " regulations, it is illustrative of the point of redress of past grievéﬁqes.

-0 . - : '.-. : . 4
. . Ro longer will it be acceptable for one person to_adm;nlster one test to
s L ¢ ‘ ..-a . . ';_’ -
-, a child, whether or not that chil& was in the standardizing pecpulation, ¥

“

;L
/-v N i i - A .t )
] and ake a unilateral dedjsion about the edutational placement of that

-

L ' “child, 3eéving the child sto langufsh.hithout spec}fied review for progress.
: We vill have to loak St’children more réalisticaliy; more gloQngy. We _'
[ . wjil.have to 1ook at théir test scores, their beh;:ior in, schcol and out

:# ) of school, in varigbs rolqs. Qe'will have to émphasize a chil;'s sk}fls

in order to make an adequate educational plan and synthesizeoinformation

- - '
from various soyrces to.form a wcomprehensive pickure. This is a time-"
"consuming and costly process. Let us examine some alternatives for

e * .

. accomplishing this goal. -
% ] - ©

As has,Béeﬁ pointed out by the National Education Association,

. a
Ly the popular press, the courts, civil rights organizations, state and
) A . ! 't ‘ ) . . N -
’ federal agencies, many of the tests that are presently in use in and of

. themselves do not fully consider the linguistic differences of minbriQy' . '

. -
« . N

r . * a - » .
children. The response of the testing industry”to critjcisms of this . .
-.kind has been the translation of gxisiing tests into; say Spanish, §n an .
v &
90. .
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ES - attempt .to construct culture-free tests. There are problems with this :
5] . ‘ approath - 1. Reglonal dlffer/nges in the language make "a snngle trans-
" ., ’
3 lation'diffjcult. For example, toston mearis- quarter or a hajf dollar to )
y ‘e " . -, - " { .

a,Chicapo;‘it means a portion of 'a banana squashed and fried toa Puerto

4 . . .
- 2t

“-.Rican. 2. Dlalectua] differences render a monols thig translatlon less

>

§ . than |deal In some areas of Texas, the . language common to many children
‘,‘ .IS a comblnatton of Mexican and(lexas English. ' ) ’ ) .
; g ' 4 [etls look at the total assessment,brocess:
s —_ First of all, the assessmentiorocess?begins before a child’is

- . . - .

; ] . . . . : .
s measured on any standardized test: An informal assessment may be done by
- A %, . '
. , the teacher in the classroom, the soclal worker, a parent. Their informal
[} N .

assessment may have a strong rnfluence on the way they respond to a child,

the expectatno&s, the prnvnleges: etc., accorded hlm. if the frame of . :

‘. . 7 N . t

@ - - - )

stricted judgements about the child's béhavior. dls theﬁr knowledge of -~

.

AT

< , _
S oot Sy e 21

child development sufficlent? Their understanding of the cultural _norms

o suffncnent9 Their knowledge of phy91cal hand;caps sufficient so that they

o :_ Ce aee able to see this child as an |nd|vudual ' a Human benng with the same
’ .8 . - ‘/ ¢

basic’ strivlngs for.acceptance and self-fdlf;)lment, the' same-need for

T o

.discipljne and.résponsibility? And at:tne same time are they'able to

) . . . . -

., realistically see.the deficits the child might have and accept some alter-

- - .‘

-

. ] -
native educational ptans to meet these needs? : o

L} v -
. -
. . . ¢ o e’ - o

| 'feel tRat it.is incumbent upon Special Education to initiate

.
«

agd meet .some” of these educatienal, and human needs “of bersonneP\in the

malnstream of educatlon through the var|ety of’ techniques currently l

-

avanlable. | have data from the Mlnneapolis School District that clearly
indicates the problems of overidentlfication of children by race-and by

- . * .
. . - <

ERIC too .-

referenqe of these people is Limited, then they probabfy'will-make re- R
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leveled,.at tle tests;, the uses to whiFh the tests are put, aqd the .

“testers\’ , )
L]

" wm

sex for Special Education services., The referrai of” minorities is 14 per- N

- - rd . h
cent greatkr ‘than their proportlon in the school.. Maies are referred 2: i ¢
’ ’

d@er females. These datd”. are accUrate as of June, 1976 Duning these

“past three years, a Task Force ont Specna;&Ciass piacements~mms appointed

by the Specuai Education Department to evaiuate all’ studénts in the -

.

Mlnneapolis-Schools who wqre beiﬁg served in EMR programs and the same

.
a

over-representatlon by sex- and by race was evudent. ) .

’ N

The second phase of the,assessment.pmocess is thée more formal,

»

b - . N - . L4

testing part and it 'is toward.'this area that much criticism hds been

- -

s . . . Lo
R .

-

-y N .
» - »
. . - - . '

.

The criticai"question here is - what are our objectives for test

tng? What dlfferent leveis of |nformat|on do we need to know about the
stu ent? One level of information about studehts that tests help answer ¢

is for funding. State and Federal agencies are interested ln, or man~
. L ) ’ ' N
date some kind of evaluations.  There is reimbursement of monies for

. r

‘ students inspecial education programs, so there is a need to have ‘some

obJectlve vay of determlnlng who these students _are. g

A" second obJectlve of assessment i§ the |nd|V|dual student need

i . . )
determination. What are a particular student's strengths, weaknesses,_

. .

learning styles--the specific kind of information that is necessary-to '
3 d N

-

effeotive teaching apd. learning -"the main business of the classroom?

.

- "
A third objective.of assessment is an evaluation of the program
. } . ° -
effectiveness. Can we now look at the kinds of tests ‘that we have

L4 . 1] ) ..

avajlable and the kind of procedures that we are now using, and develop
a system that will address itse\f to the many students and the piurailstlc -

community that we now have to cope with in the public schools? .
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. 1 Onepartial answeriis to do criterion-referenced -testing.

-

This °

can be useful for both program evaluation and the assessment ~f individual

’

achievenént.

. pupil neeos. By criterion—referenced te;ting, | refer to the testing-of.

exactly what is being taught |n a curriculum apd scoring in’ levels of
"mastery that are not based on age, -as are aphlevement test .levels. The
Evanston, Illlnols Scheol Dlstrlct uses thls sytem to measure student

The obJectlves and the conhtent of\thls klnd of testing can

- J
A {

be nondiscriminatory. It‘is-certainly nonstandardized and relevant to«a

specuflc group which may be multiracial, and multicultural. lf this

. »

method of assessment is uSed, then one has to be- concerned with whether .

,or not teacher§' performances are to be evaluated on the basis of student

Crlterlon referenced testing can be used this way ‘for

performances.

-

system accountabullty )

Let us mention some of the cautlons related to criterion- reference&}

. * . s
testing "that were noted in an American $choo Board Journal: //
1. The criteria need to-be a part of, the, locafﬂschool'objectives. /( ’
2. 'We are measur|ng only the sumplest tasks. Higher lavel mental
competencnes are d|ff|cult to |solate and quantify. :

3. Test questions need to relate to the mastery of very specific tasks

being taught in the curriculum. .

o i

b, Teachlng obJectlves on an individual basis and testing them on an

-

" individual basis, because studean moye at individual paces.

5. Do not overfooh theBroad e%perience of a teacher or stiffle creative
.teaching techniques with.performance_objectiyes that are too rigid.

6. Is i's possiblé to generalize from the mastery:of one set of objectives

.

on a criterion-referencéd test to any kind of future success? If a

“”
3

_student cah master the objective within Unit A, does that mean he

¢ >

will then have a chance of success on Unit B or Unit C? ) \

[
. -
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7. On what Basis do.y6u decide on the minimal competency levels? s it
to be on a percentage basis, 80 percent and then yau move on to.the
» , ) . .
next unit? Indepth inservice training is more_important.

- Jane Mercer of the University of Cailfornia, Riverside, has

developed a System of Multicultural Piurallstic Assessment (SOMPA) This

system was deSIgned to measure the current levéi of functlonlng of
English-speaking chlldren from anglo, latino, and black cultural back-’

grounds. According to Dr. Mercer, this method also gives an estimate of

.

learning potential of children and is nondiscriminatory. These measures

.

have beeﬁ'standardized on 700-children 5 to 11 years old, and represen-

»

tative of the population attending the public schools of Ca]ifbrniJ from
that ethnic group.

SOMPA is based. on a triangulated_model_system, the medical model,

.

social system model, and the pluralistic model. Each mddel.defines ab-

-

normal behavior‘in’a slightly diffefent‘way and has a different set of
underlying assumptions. Therefore, vihen using this system, we are look- -

!

ing at a child from seveiral different angles and thereby reducing the -

-

margin of error in. behavioral assessment. .

"1 The medical model defines abnormal by identifying symptoms of

pathology. The assumptlon is that symptoms are caused by sorie biological

condition and that the’sociocultural background is not relevant to the

.diagnosis and treatment. For example, the symptoms of measles are the .

2

same -for all ihdividuals, regardless of their race, social class or

.

reliéion. The primary focus is on deficits. There is littte differen-
tiation among “'normals'' because the normals consist of the large mass of

persons who have no symptoms. Scores on tests for individdal persons
within the medical model can be interpreted without reference to their

-
¢
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Inventory for Children “(ABIC). Or. Mercer felt that' the intelligence

» v

°

sculturaL«background. They are not culgure-bound. The following tests

* within the SQMPA model meet the assumptions -of the medical model :

.
a

Physical Dexterity Test,\quqer-GestaLt, Heélth Histery lnve;tory, visual

-

i acui%y, auditory acuityf and the weight-by-height ratio. ..

* * -
LI

TE? §ocial'system mode| defines abnormality as behavior which
S : -
violates s?clal system norms. "There are many definitions of normal

¢

Each role hae its own Let of expectations. To judge whether behavior is
) e 5
normal or not, we need to know - the system in which the child is func-

] ¢ -
1

tioning, the role the ¢hild is playing, the expectatlons others in the

sys tem have for the behavuor of persons playing the role, and |nformat|on 7

-

about‘the actual behavuor of the child. With this model there.are

assumptions of both assets and deficits cf a parson Méashres of SOMPA
. r -

which meet tifese zssumptions are:  WISC-R and the Adaptive Behavior

\

test pét these assumptions because it was designéd to meagure how effec-
tively a;person fit into the student rcle ir the so&iel system of the
school. }The ABIC is a neasu}e of tée child's role behavior.within the
fami]y? cermunity, peer group, hon-academf@ school roles, self-mainteqance
and earner-ccnsumer goles frem the biewpoint of the ‘family. Test scores ¢
form a.normal distrfpution,'rather than a truncated distrigutioﬁ as in » '
the medieal model . Social deviance is a judgement about specific behavior
and it is not appropriate to think of the deviahce as being '"in'' the child
or to think of the deviance as exieling.undIEgnosed. ,Since the political
process aefines what behevior is deviant, cause and effect reasoning is
inappropriate from the social system perspective.

. The‘pluralistic'model assumes that all tests measure learning.

Subnormality is defined as low performance on a test of learning when

.

Ky
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. [

\\ compared to the distribution of scores for others of similar sociocultural

backgrounds. This mode] assumes that Ehildreg from similar sociocultural

N K

backdrounds have "had the same exposure-and opportunity to learn a given

v
set of materials and have had similar experience with test taking. It

¢

S

salso assumes that these children have been similarly motivated by signi-

; ficant persons in their lives, and have no emotional disturbance or

",

. anxieties+to interfere with test perfgrmance, or no sensory-motor dis-

abilities. If these factors are constant, ‘then the child who has leafned
. ’ N

>

" the most probablf has- the most learninghpoténgjal. To determine this,

. . ,
multiple regression equations based on the sociocultural charatteristics

. Ay Y

of the child's background are used. An average 5erformance is defined -
for children from differing ethnic socioeconomic backgrounds, and a child's
lperformance is compared to the ave}age %coré. Thea, uséng the weighted_
'scale%, an Estimated Learning Potentiatl is éeterminéd. Urban accultdrj

. . 4
, ation, socioeconomic status, family structure, and family size are the,

. sociocultural scales used to measure background characteristics.

»

N Dr. Mercer expects her material to be available for field testing . a

s . <. $
within a year's time. .
v
Mandatory nondiscriminatory testing as specified in P.L. 94-142

-

, is a significant step forward. The emphasis on the child's assets, the

ude of several measures to sampple more than one aspect of behavior and

.
.
-

the placement decisions made by a team can be excellent safequards for

all concéTned--child, teacher, and parent. However, no method is

>

superior to the people who use it and this wé must remember.

.
o
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SECTION.C- -

IMPLEMENTAY |ON COMSIDERATIONS AND STRATEGIES

]
>

L .

EDITORS' NOTE

¢

" ) Many individuais and organizations wereﬁhelpﬁui in providing*in-

) puk to the Congre;s during drafting of P.L. 94-142, and many continue to
: . ‘ be ln&ofved with prgyis{on of technical assistance and support as state
‘ .a.. ’ . and local educat;on agencies §frive to imblement proVisions‘Bf the Act.

Among tﬂese were the Council for Exceptional Children, the National
Association of State Directors of Specidl Education (NASDSE), the Council

_of the Great City Schools, and others.

{

s ‘ This section of the book presents background information and

o
discussion of the centinued efforts of two of these orgamizations.
v ‘/ . -

. Schipper, Wilson, and Norman discuss the changing role of the state

v
e

- -

education agéncy in. regard to education of the héndicapped, and high-

light the role of NASDSE in providing'tFainjng and technical ‘assistance
Py : . 1

to state education agencies. Kowalski describes the role of the Council

. of the Great City Schools in providing guidance, training, and technical

assistance to some twenty-seven City School System Speclal Education

g . .

Programs, describes major ‘special education needs of these cities as

lines the role of a BEH funded'project, the SETAC project, In providing

technical assistance and, trdining for these cities in areas related to

.Impléﬁentation of P.L. 9h4-142. ' \

-
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¢ determined by formal needs assessment conducted by the Colncil, and out-
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Also, in this section are two-articles--one by §Bge, which

N . . ) L PR .
addresses local school responsibilities and actions required to review

~ ~ N ~

N

" -
. and the other an article by Rinaldi which prqvide# a review of and'

editorial comment on several ﬁéjor-P.L: 9hk-142 provisions from the per-

- o P

. ’ . spective of a practicing City Special Education Administrator.
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" SECTION C-1
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THE NATIONAL ASSOCIATION OF STATE .

DIRECTORS OF SPECIAL EDUCATION *

- and’ -

-

THE CHANGING ROLE OF

STATE EDUCATION AGENCIES

“"WILLIAM V. SCHIPPER .
WILLIAM C. WILSON

* MICHAEL E. NORMAN

During recent years a variety of.events, forces, and factors have .
<

impinged or impacted upon state education agencies. Some of the m%st ?
éidnhficant anq rapid changes are occurring in special education, Lhere
bressdreg are mounti:; to modify and expéhd educational programs and
serQiCe; provided handicapped children.

Recent court ruli;gs gnd mandatory'state and federal legislation
have established the righg of handicapped children to receive a free,
pﬁblic-supported education and to be provided programs and serblces which

-are appropriate to their needs. Such forces combined with court declslons
‘deqling with civil rights, such as Brown, Swann and Goss; equity of
fi&anfififyases, such as Serrano and Roquguez; Increased federal Interest
in ;dﬁcation, and seemingly insurmountable problems faced by local school

) sys%ems are representative of the numerous forces that have impacted on
&

stat@ education agencies. The result of such Impact is .the emergence of

-

-

>
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new qyfés and responsibilities to be assumed by the state education agency.
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The purpose of thislarticle is to discuss the changing role of the

. state education agency((SEA) partlcularly in the area of special educa~

~ -

- .

tion, and what one orga%%:atlon The National Assocuatlon of State Dlrgg\

tors of Specual~Educat|o (NASDSE), is doing to assisttsEAs-to ful'fill
e X .

thelr responsnbllntles Thelart{cle discusses the historic development

2

of the state educatlon agency, the chang|ng role of the agency, and tic
role of NASDSE ¥n develOplng eompetenC|es and leadershlp skllls of SEA

personnel.
. e /\
- HlSTORlCAL DEVELOPMENT OF THE SEA .

/

~

That the role’ of state education agenc:es |)€Ehanging-is well
|llustrated in a statement made by James B. Conant at the 1964 Annual

ConferenCe of- the Council.of Chlef State School Officers. He |nd|cated

~ .

'that as late as’ 1959 hé wopld hage advocated that local school boards of

L4

education were the keystone tQ "educational pollcy and that state depart-

ments of education were just to be "tolerated''. “Now,” he said, ''l have

changed my mind." In h|s book, Shaping Educational Policy, he wrote

v oe

'What is needed are strong state boards of education, a first
class chief state school officer, a well organized state
staff, and good support from the legislature. LI

g
»

It js interesting to note that there were only 177 pro?essional
‘educators’ in SEAs throughout the Nation in 1900, and practlcal]y none in

special educatlon at the SEA level. This number has now grown to between

«

12 and 15 thousan?, of which about 500-are specIaJ.education personnel.

Dur|ng the early stages in the development of educatlonal

."*é-«g,ya
stems in this cbuntry, there was no apparent need for a state agency

‘for education, and consequently none exusted As the educatijonal system

grew both in snzegénd number, the need for some type of office that

*

-




» \). . Y .
. . . C ., -
- J
would 'gather, éompﬂ!e, and ‘disseminate educational data became evident. - '
. : ' .
As a result, during the early part of the nineteenth century, various A

states appoipted chief -state schodl‘officerg who beqaﬁe, generally speak-

g . «
ing, the state agencies for education. . T . ) e .
M A 3 7 * . R ¢ .
This period in the development ‘or evolution of the SEA has been i

characterized by Beachand*Gibbs as the ”Stétistical-Stage,“ and itwas ‘
duﬁiﬁg this stage that the concepf of state governing boards, other than

staté‘legislatqres; developed. From the "Statistical Stage'' the SEA
& - . -

moved into what has been characterized as the ''Inspectoral Stage,' in v J{’
which enforcement (regulatory) activitie§‘?eplacéa data-gathering as. the s .
’ - - . - . e .

.

principal focu% of agency efforts. Then, gradually in.respénse to, chang-
M . - . . 3" .
ing social forces, the.concept of educational leadership as a role of
v - . : . .
the SEA emerged in various states. Thus, the most Fecent stage of develop-

~ment-—the "Leadership Stage' became a generally .accepted function of SEAs

only in the last decade’ ) ' .

» - -
. " n -

. -

The Changing Role and Functions of the State Education Agency

As has beert noted, the historical functions of the SEA were those

¥

of data gathering, regulatory and leadership. It is generally acceﬁted

that elements of' all three evolutionary stages remain_iiifunctions of - '

state edUcationtjiﬁg;ie{ é{/;he present time. Emphasis,” however, has ) )
\ .
‘shifted from datd gathering and regulatory activities to leadership . )
functions. - . S
In a recent study of the role of state education .agencies), \;. . -

Campbell, Srouge and Layton subdTvided thf leadership'fuﬁcfidn into five .- 3??1
TS 9

. " . N Ceac ?:;'.

categuries: 1) operational, 2) regulatory, 3) service, &) developmental, F S

and §) public support and coqperation: -

-~
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*The operational function, according‘to the study, occurs when the

. : . )
SEA is directly ipvolved in the admipistration of schools and services
v »

-

such as special ‘'schools for the Deaf and Blind or special programs such

.

as Vocational Rehabilitation”or d|rect state operatlon of certain public
)
schools. The regulatory function occurs when state and federal statutes

. . P

requnre the SEA to_ regu1ate (or enforce) specific aspects or-elements of

the educatlonal program, lncludlng curriculum, buildings, transportatien,
etc. The third functlon, service, occurs when the SEA actually provndes
. Q

some ‘type of sarvice (or assisteﬂfe) toiiocal\educatnon dgencies (LEAs).

The SEA" provides, on 6Ecasion, expert assistance in the'form of consul-

-

" tants and specialists and a myflad number of other |nserv1ce actnv:ties.

The Fourth functnon--developmental actlv1t1e5-~|s concerned with meeting

.

. A

the needs of the SEA itself. This funct:on is to be found in the effbrts

of the SEA to acquire and maintain an adequate staff, to provide for
staff development and to utilize lts total re%eurces with maximum effec-

¥

stiveness. .The final function, public support and cooperation, consists

-

of those activities that atefzég?g;ea to secure the support of the general

te- v
public including the financial support necessary’to provide programs for

all han&?;apped children. *

- ‘ ] .
1t is generally agreed' that the first two functions describec
2

. . Y S s
above, i.e., operations and regulations--are basic to the overall purjoses

of an SEA. This thoucht is.made ell the more compelling wheh it is

recognized that_these functions have in most states and :territories been

mandated either by state or federal statute, most significqntly,fthe
. > .

Educatien for All Handicapped Children Act df 1975 (P.L. 94;142),l¥hich‘

will force SEAs into a heavy monitoring and compliance relationship with

the local_%ducetion agencies.

a2
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v 1

L]
’

. ~ -
.. By way of illustration, special education units nust, bBegin to
oversee the implementation in local education ageﬁsjes of these concepts
. - .
<
incorporated within P.L. 94-142: - . oot

,**+ 1. that 8ach handicapped child has an individualized education

.

.

program, including a statement of goals, specific objectives,

P . .
and time schedules, with at least an annual review and recon-

. sideration; . ' .
\ ’ ' i o J .
. 2. that handiapped children are education in the -least restrictive
—3 . N el _
. setting possible; N Lo e

.

AN 3. that the process b; which the child's program is decided in-

;’._ volves the child's parents and the child {where appropriate),
. as well as the, teacher and 2 representative of the reébonsible i
! agency of the public schqg; systek; *

- -

L. that procedural safeguards are implemented regarding decision
) i : 1 4

making about the handicapped child, and that due process in

; . . . . ) . ]
Hearings and in the examination of relevant records is =

~

. »

i~
-

guaranteed;

X - . * - . 3 .
5. that comnrehensive inservice ‘training programs are implemented:

5 - nt {

6. tnat the schools incure .that no child is excluded from an

appropriate education at public expense;

7. that embhasis is given to identifying and evaluating. handi-

~
capped children for appropritae educational serQIces to be

A
prescribed, while avoiding labeling children or stigmatizing
or discriminating against them.

»

Leadership P .

~ -

Within the framework of the functiop of leadership, however, the
. A

role is not, and never nhas been, ail that‘clearh especially within special

o . .

.
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4 . » * -

education civisions of SEAs. However, new directions and impetus for. this .

role have been set by P.L. 94-1k2. For examplé, state education aéencies~

.
.

are now asked to: >
* . . : .
1. provide diversity in leadership ~ .
"2. organjze and- coordinate an effectjve educational system . -
.o« N - .

3.7 conduct comprghensive state planninge _ .
. es%ab[ish°sou3% fodﬁdaffdn programs of financial suppoft ;' ‘
’ 5. provide efficiedt coordination and distribution of funds - .
6: establish minimum standards for achievemedt and quality . '
. . ; ] ‘ o
‘ controts ; ) < )
. 4 . . -‘_.
7. assist localities in developing more adequate edutation
pfograms and evaluatlng resuTts ' \
.8:‘ develop good information yg ems on the facts and condit%ons
s " I'd ' .
- ‘of eduqatiig.: ' n
" Need for'Assistdnce ' 2 ' .t .
. Changlng demands with respect to various facets of the educational ‘ .
N 5 -2
syitem have resulted in. similar demands for changes w{}hln special teduca- i
tion divisions in terms of both goals andnkunctioﬁs. Yet, of all agencies -
conce'ned with or engaged in education, the SEA.has perhaps the least -
vnable mechanism or vehlcle to allow its professnonal personnel to become
equipped to cope q:th the chapges end demonstrate.the leadérship that is - N
being: demanded . : ;" y ’ ’ ) -
. Several -facts about SEX: and special educatlon personnel who . -
comprise them appear to be appropriate: - - g
l.,;the\number of personnel in SEA special education units is !

. .
- - 4 :

M »

rapidly increasing

- - 113
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Aruitoxt provided by Eic:

. . . ) .
the turnover rate in the position of state director of

special education is higp. Twenty airectors (40'percent)

¢
.o

have been in their positions less than 18 months

preservice training programs <pecifically designed to pre-

. »
pare professional people to serve in SEA roles do not exjst
N “ . * .

<8

in mosf states

[

most professional special education personnel entering SEAs

have been.prepared to function at the local scheol district .

level

>
[N
-

special "education d|V|S|ons within state eduéatlon agencuesa

by and large, have not been able to compete successfully for

experlenced personnel with large local systems, colleges and
unxversutles, and federal’ agenques N
\

"Role of NASDSE

»
&
-

For the reasons.cited so far in this'article, there is a need for

~
.

cont|nu|ng professuonal staff development programs for~SEA special educa-
t|on personnel. Parenthetically, the question’as to who or what agency

should initiate and maintain staff deve lopment programs is rather moot:
s .

- #

Few such prcgrams existy NASDSE's staff development projects. of the past

e * & P

four years is the-oniw known such effort in the United States geared -~
specifically to develop competencies and leadersnip capabilities of SEA
. A - -
spe¢ial education personnel. .o
-

Ingl972, an assessment .and analysis of state leyei special eJucaj

« tion agencies by a study committee of NASDSE, Inc.‘concluded that the

existlng organization and ﬁgnction'of instructional programs and the

-

delivery of supportive services to the handisapped lacked the continuity

o hecessary to make them fully effective. Therefore, through a special

»
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Meeting Needs . -

) '
X Following this assumption:_fk\is believed that most of the expertise °

training grant frer. BEH, NASDSE developed ard has |rmlﬁnentec a ccmpetency-

. Yy
tased training program_for state gducation agency persPnneI.
. T \

\', H 3 ¢

Assess Needs ) ’ 1

’

" NASDSE's National Offlce staff is in constant c?mmunlcation Wlth
\ oo

_the states -to assess. needs for training, products, conferences, skills,

program ideas, information, etc. and to assess relevance and interest in

vy

planned ard prospectlve activities and products. NASDSE then draws upon

’
*

its consultant and resources bank to create actI\.tles and/or products'to

[mprove_competencies.and skills to meet the need.

At
KX > .
.

Ly

L
£t

e

5 A e .
A basic assumption underlying the NASDSE train?hg model and the

,NASDSE role as a'”broker“ in proJiding training.to meet.the expresged

needs of state department.personnel is that within theffield of'snecial

. - -~

educatlon admlnrgtratlon, there exists a basnc dntapped pool of tich
. -

resources. State directors and the|r staffs, by virtue of thelr exper-

o
ience and educatlon, represent, consuderable experlence and pxpertise

-

> " wHich NASDSE .has heen using in "creating products-and delivering tralnlng.,

Y - \\ . ‘-‘

P
which SEAs need to adequately perform the|r roles already exists, col-

v
.

lectively, within all SEAs--however, not all of it exists in any one

%
person or in any one SEA. ‘ Therefore, it is a philosophy of the Nattonal

»

LY .. . .
Office to draw upor existing known expertise and quality programs when-
ever possible to nelp geet the needs of states through treining actlivities
P N !

and products. In this manper, SCAS have begun to rely more on each

M “

othor o abllltles,'experlences and exemplarm programs, thIe promotlng.

interchanuc and cnmmun:catlons among personnel in all SEAs. This practice

)
<
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" of \using SEA persdnnel as consultants and trainers has had resounding

4 3

.7 |
support of our constituency during the past three years.

NASDSE also has cpltivated a talent bank of resources to co-
PR sponsor_training,activit?es, to draw upon, in creating trajning'pro&ucts

~

. .and in the dissemination of products and activities. These include

.

‘university and local school district personnel as well as government

»

and private agencies. o :

-

O - As the compliance and monitoring roles of SEAS'beque\more and

' . more visible as a result of P.L. 94-142, the leadership functions, often

historically neglictedi become fncreaéing]y important. It is the function

0 - P 5

/- * which NASDSE.atfempts,to address in its nat?éﬁél staff development pro-

ject, and which is vital to meeting the mandates of P.L.:gh-IMZ and for -

forging new national/state/local partnerships esséntial to acbi7ving the

goal of an appropriate education for all handicaﬁged children by 1978.

T
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SECTION C-2 '
PERSPECTIVE QN NEEDS IN TWENTY-SEVEN GREAT. CITIES

‘\‘ L.. ] ‘ . .
ANTHONY P. KOWALSKI . '

The educational needs of handicapped children have long been a
matter of concern in the‘cinies. "The earliest and wost established pro~

grams are found there. Yet in recent years much more extensive activity

+

'y \ ' ' .
in special edu;qtlon has become necessary. Spurred on by Feder3l legis- :

lation aﬂg judiEial mandates, urban school-districts have sought to

K V-

3 'respon& with a more perceptive understanding of the Qgeds of the excep-

tional child and a more effective delivery of services to them.

The efforts of the special education directors in the largest '~
urban sclodl systems ‘have been coordinated in recent years by tﬁe Council

AR N
of the éreat_City Schools. In periodic workshops and sponsored projects,

v

these directors have sought to improve their special education programs
in the'cities. The following *is an attempt to document Some of these

recent activities ‘and to, review the special education-related needs of
N .
member districts in that period.

2
<«
3 ¢

ACTIVITIES OF SPECIAL EDUCATION DERECTORS

1 ¢ a

The Council of the Great City Schools in an educational organiza-

tion representing the largest urban school systems in’the country. Over

a twenty-year period it 'has grown from ten major cities chiefly in the

Northeast, to twenty-seven cities scattered in all regions of the country.
4 . '
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il

its goal is the improvement of education in the large cities. |Its board

of directors, which meets semi-annually, consists of the‘Superinteﬁdent

’ A}

of Schools and a board member from each city:

»

Within the Council, there are a series. of .ad hoc committees. or

L * - 3 3 * 3
task forces focusing on specific issues. These ad hoc commi ttees have

-

- been established in the area of school finance, equal educational oppor-

]
.

‘tunity, vocational education, research and many others. They usually

! * <

N

involve the person from each ollthe cities with primary responsibility
in that specific@topica] or program area. The Task Force on Special

,‘Education is in that category,.and ‘is described below.

) ¢

The Task Force on Sbecia].Education .

.

N o

In 1971, personnei from the,ExceptIBnal$Childreﬁ-Brgnch, USOE,

-

and. a panel of consul'tants in the field of special education pEeéenting

at a Leadership Trainirg Institute foresaw the emerging problems in the

education of the handicapped in the inner cities. They proposed a series
of meetings with the administrators of special education programs from

’ - )‘ .o . ~ ®
the largest city school districts in the country to begin working together

- -toward resolutiog and elimination of the problems. This group turned to
the Council of the Great City Schools to serve as a vehicle for bringing

together the desired personnel.
B [ . > .

§1he first meeting of Great City Special Education Administrators

took place in San Fradcisco'ln”May, 1971. The objective of the meeting

.

was to discuss the problems facing school administrators in meeting the

needs of handicapped children in the inner cities and to work towards
the coordination of the education of the handicapped with regular educa-

4 ‘.

-

tion. Martin Dean, Assistant Superintendent in San Francisco and an

2

advisor to the Special Edpcation'[eadershiﬁ Training Institute, at the

L3
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o

University of Minnesota was largely instrumenta! in organizing these .early

meetings.

N
~

This Committee on the Education of Exceptional Children, as it was
then called, Tet twice a year in the early seventies, in conjun;tion with
the semi-annual-meetings of the Board of Directors of the CouncPl'of the
Great City Schools,zand was instrumentalyin establishing pol?éies in the
field of special education for the Council and its member cities. The
Leadership Train?ng Instithte,.directed by Mayﬁard Reynolds of the
UBIVer§ity'of Minﬁesota, has provided seed_monéy on ,several occ¢asions to

enable this group to convene and make progress in solving problems.

In 1972° a,survey of Council member districts relative to special

< -

' education priorities indicated retraining of teachers to be a high prior-

P
-~ .

ity item. This included the retraining not only of sbecial education

'S

'staf%k but also of regular classroom teachers. As a result of this needs .

- <

assessment, a conference was held in February, 1973, in Miami, Florida,
devoted to the analysis aﬁd‘discyssion of training needs in the Great
Cities. .Representat[ves of institutioés\of high;r education and state
departments of education ;ttendqd this meeting at the University of Miami.

A subsequent meeting of the committee was held "in May, 1973, focusing on

recent litigation related to special education.

v

Y In December, 1974, another training conference'was held in Boston, -

- -

Massaéhu§etts dealing with the effegts of school system decentralization
on speciaf education programs. It was preceded by a survey questionnaire
on decentralization. %he presentations included a close éxaminatibn of
aeceqtralizatlon in two large cities - Philadelphia‘and Chicago.

. In 1373 the Committee had orgénized itself more formally aqd-

elected a small executive group. Ernest Willenberg, Assistant Supérin-
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\ . tendent of Schools in Los Angeles assumed the chairmanship. He served in

b - n
.

that capacity until'September, 1975, when Richard Johnson of the Minneapolis

i .School System was elected as chairperson. At the same time, Marechal

\
1

Neil-Young of Philadelphia was elected vice-chairperson, and Keith Gainey
" of Cleveland and Oscar Boozer of Atlanta were elected members-at-large.

Another conferencé of the how Special Educafion Task %once was held
i - in Atlanta in §eptem5er,‘1975. Sponsored by the Uq}versity of Minnesdt;

| Leadersh}p Training Institute through funds froﬁ the'UfS. Office ef Edu-
.cation, the conference dealt with the development of coIIabor;ti;élmodels

-

:‘ in urban eqviropneéts. The purpose of this confe;gﬁce was to develop
4/// more coIIabora{ivq planning befweén,urbgn_school districts and neighbor-
. ing institutions of higher education. . R
" SETAC Project .
’ e In recent years, there' have been several attempts to secure fund-®
ino for special edécation program devé1opmpqt in the Great Cities. These
T ‘ efforts included a proposal.¥or a n;tiénal training supﬁorf system IA

v - . Ny

~

June, 1973, and a proposal for a'model technical a§s}§taﬁce gﬁd develop-

-

~ ment project for providing educational services to handicapped children

in urban 5chool districts in October, 1974.

> ' *
At the Atlanta Conference in 1975, a decission was reached by -

Task Force members to seek funding of a Speciéi Education Technical

-~

Assistance Consortium (SETAC) for the Great Cities to assist in<the
‘ e
attainment of full servi;e for the handicapped in all the Great Cities.

As subsequently conceptualized by Richard Johnson of Minneapolis,

%

e Louise Daugherty of Chicago and Marty, Dean of San Francisco, SETAC would

seek to impact on the total schopl system of a large city. It would

. . 111
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involve successive penetrations of a school qystem,_focusing in particular

on key issues. . v .

in the first year of operation, SETAC would provide regional
institutes for key personnel in each school system (SE director, school

attorney, school board -member, teacher union representation, parent, .

group representation, the superintendent's office, local IHE representa-

tion, state department SE director, principal's association representation

and others), and pilot two local institutes to serve as a model for the

second year. In the second arid thira years, SETFC would providé local

:Pnstitutes to impact more fully on all principals, teachers and community

. [
leaders, ; - ) ) s
Y

With thef!ggning'of P.L. 94-142 in Novembér, 1975, and the grow-

ing concern about implementation of the law in large urban environments,

.a revised proposal was approved by the Division of Personnel Preparation

of the Bureau for Héndicapped Children (BEH). This proposal requested

funds to train administrators in the twenty-seven cities in preparation

for implementation of P L. 94-142.

Under this funded proposal, the SETAC staff developed plans for

one initidl national training institute (NT!) involving the special edu-
cation directors frén;member cities. The NTIl was to be followed by four
regional workshops invélving at Jéast three key personnel from each city.
In addition, a technical assistance component was designed to assist in ':

-
v

meeting high priority needs of selected cities.

National Training Institute

The first major activity of the SETAC Project was the National

Training Institute held in Chicago at the Bismarck Hotel on October 20-22.

-

This Institute was an in-depth training session for the top special

112
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educatijon administ}ators in each of the twenty-sever Lrect City schecl
systems. Richard Johnson, . formerly Director cf Spccizl Educericn in the
Hinneapd]is Public Schools_fgg currently professor at St. Cloucd State
University, St. Cloud, Minnesota, served as Director.of the lnstituke.
The first day began with an overview of the law by Congressional
staffperson Lisa halker and an overview of the proposed regulations by
BEH.cepEESentaLive Tom Irvin. This was followed by fifteen minute pre-

”n

sentations on key elements in the bill by specialists in each of those

areas. These included funding and entitlement, least restrictive alter-

‘ native, procedural safeguards,-full service requirement, child find,

~

M * ‘ ) . ) *
_individual education program, non-discriminatory testing and special

3
state responsibilities. The evening was devoted to reaction, discussions

~

and formulation of issues and questions relative to these major areas.

The second day was devoted to in-depth interest sessions conducted
separately on each of the topical areas, as well as two management strat:
egieg sessions. By the end of the day, each director was asked to fill

out a needs assessment questionnaire to provide information for planning

-

future workshops and technical assistance strategies to meet the specific

needs of the large cities.

’ The third day provided individual consultation by district, a

preliminary report on the implementation status in the cities and a

general discussion of major areas of need.
. . ®
Subsequent to the National Training Institute, SETAC staff

analyzed the needs of each clty as reported in the needs assessment survey

and individual interviews. On the basis of such knowledge, the staff

began planning a series of regional workshops for February-April. The

. objective of these regional workshops was to address specific, documented
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* needs jn the cities of that region, and torplan further technical assis-*

- s .
>

i‘c" ) tance mechanisms. o

vy . - .
s

.

NEEDS ASSESSMENT. ACTIVITIES |
. N @\‘ _
- Several formal ettempxs have bee; made In recent years to idenEif§

. specific needs of member districts. These needs assessments normally have

-

o 0 ~ _been conducted prior to undertaklng program activities, among Councul

- citles: A d|§cu55|on of,these several needs assessment surveys-follows.
¥ o ° o -
« 1972 Training Survey . Lo

In early 1972, a brief survey. of member dlstrlcts was conducted .

- -

+ € . . . .
., to ascertain specual,educatlon priorities, the relatlve importance of

P - N '
~~ various training-activities and the adequacy_of such activities. The
result indicated that 87 5 percent of the responderts consjdéred the

.

retraining of specual education staff a.hlgh,priorlty. Only 13 percent
- of the respondents;felt their present effort in that regard was adequate,

while 43.75 percent considered it barely adequate and 43.75 percent

_totally inadequate. SN—

- The retralnlng of regular classroon teachers in the identification
} 4
: -of handicapped students was consndered of hlgh lmportance by 67.5 percent

of the respordents. About 62.5 pe{cent perceived their current efforts
. | .
to be inadequate, while 37.5 percent felt they were barely adequate.

The training of regular classroom teachers to teach‘handicapped !
children in a regular classroom settihg was noted to be of high importance
r
by 81.5 percent. 67.5 percent felt that their.present efforts were in-

a

. adequate.

. . 114
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. 1973 Questionnaire - ' . . . —

. T e . A

In the aftéfmgth of fhe 1972 survey, a Miami Conference was orga-
“nized in Febfuary, 1973. The discussioHs at ghat conference benera:ed(lf*ﬁr
another‘questioﬁﬁajre té détermine the specific high priority areas in
negd of é;ternal support for the4ci§ies. The én;?ysis of these repsonses i
. © . e .
" resulted in a categorizing of six major topics of coricetn: 1) change .
. -~ > . . s
strategies, 2) management sy;téms, 3) infg&maiJon systems,.h) child .,

N \J N .

study, 5) interagency cooperation and 6) other critical problems. Each
of the broad catesories vere further bioken down into subproblem areas,

. e s =
and were transposed on a technical assistance matrix for a proposal

. national training support systepm. ’ . ’

1974 Assessment I . .

A reassessment of training needs in 1974 by the Council's_ Staff

Committee on Exceptional Children resulted in-the following priorittes:
{

1) training regular classroom teachers, through which teachers could L

* acquire competencies for the education of exceptional childfen in the .,

- -~
regular classroom setting; 2) training school administrators and other

education personnel, through which each would understand the educatfbnal

N ) -

. needs of exceptionat children; 3) designing training programs ¢to -respond
- Q -

. >

U N, . - .
to litigation, mandates and state laws requiring equal educational oppor- .
.

N . -

tunities for handicapped children; 4) cooperative t}a}nihg of regular
/

L] M . +

education personnel by school systems and institutions of higher educa-

izational needs of school systems in prograﬁming for children in regular, -

: . e
’G . tion; 5) collaborative assessment of training, administrative and organ-
|
|
|

.classrooms. - : -

%)
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1075 Survey ) . )

’

In order to assess more clearly and mcre accurately the precise ’

. . . N . .
state of special education in the Great Cities, an extcnsive survev was °’

conducted by the ‘staff of the Council of the Great City cchools in

»

Septenber 1975.3 First, the Council was |nterested in determlnnng tbev\

financial allocatlons to Special Education Gepartments in the Great CltleS

.

and specnfncally the subsidies which ar|se from federal, state and local

spurc?s. The survey revealed uneven fiscal policies from state to state,

e

-

»redglt:ng |n severe constraints on certa|n Great Cities.

the COUnCJ] was |nterested in deternlnlng the’ specﬁfucx_

~ 3

fz .' Second

. "a

nuwber of handlcapped children Served ln each cnty, categor;znng them in

terms of program.and age level.

; g . B

caps malde this semewhat difficult, but a general pattern‘did emerge.
i w

ds a recent»Rand Study contends, about 10.7 percent of youths aged 0 to .

L X%

If,

are handicapped, the Great Cltles are well on

21 in the Unlted States

14 N D .
their way to Servlng most of the handicapped. However,‘an uneveh pattern
- '

-
Y

‘1so. emerged here. . R

priority needs were determined by the survey. These

P

. \ : .. .
priorities in turn’FZ?TEtted the budgetary Cbnstraintefand training needs

of the member cities. The training of regular teachers, épecia] educaSg

tion teachets, administrators and parents recarding the specifics of. full

-
< .

service to the handicapped was the most urgent'need.

. \

- -
.

197€ Survey ) . »
A further needs assessment process was conducted at thd National
L . ' B
Training Institute in Chicago on October 20-22, 1976. The results of

N Y -

this survey were similar to the needs assessment survey of 1975, as well
. ° N ’ r

1o .-

Different methods of categori2|ng handi- -
. ,‘3 .

A3
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H
.
.
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as to the 1974 Assessﬁent. In-service training of staff has been a major

‘ priority throughout. ..

Table | summarizes the overall results from the needs assessment),
S . . . -
and includes responses from 26 of the 27 Great Cities.’ ‘The re5ult§ were
: * '
not oniy consistent with previous surveys, but also agreed withsstructured

] i -
. hd

interview data secured at the same National Training Institute.

L ‘-;: The areas of most need, in descending order of priority were: *
> . . ~ B
1. fomprehensive System of Persdonnel Development ~ . -
2. individualized Education Program ) ) X

. /
3. Partit patlon/Management of Private §chool Children,

~

P

) . L. Least Restrictive Alternative S ‘ o,

in addition to the areas listed above, the development of ménagg- .

rd ~ »
.

ment information systems was stated as a technicalsassistance priority;

The only area that was uniformly judged to'gg “not a problem' was .
2 . .
Protection in_ Evaluation Procedures. The remaining three areas (Free -
« 4 .
o ~« and Appropriate Public Education, Procedural Safeguards, and Confiden- .. 4

" é -+ tiality), while not presenting probjems for the Gfeat_Citjes as a group,

[ were Judged as. ijFés that require further action by a few districts.

‘o

’ P . In, conjunction with the NMational Training Instltute, SETAC and

Inst:tute staff members conducted individual lnterV|ews wi th the special
) education directors to determine still further the resources and needs o,

' _of each of the cities. Each director was asked to define the extent of

» implementation of the law (P.L. Sk-142) relative to the nine categories

- L
* + - . -

@ - presented. The result (Figure 1) showed orice again the high priority

b for a éompreheﬁsive System of Personnel Development j?qﬂfor lndividualEﬁEi\
4

L4
-

+ ¢ Education Programs.:*

e

Aruitoxt provided by Eic:
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~

Free & approptiate
public education

Fd
Procedural safeguards

-~

7.
Confidentiaﬁ'ty. | 4
Protection in
evaluation procedures
IEP - ”

LF.?A -

Participation of
Private School Child.*

Mz;nagement of hand. child.

placed forserv. in
private schools

Personnel development

TABLE 1

~ 3 4

1976 Needs Assessment Data B

. Based upon 26 Cities’ Responsés to- - e
1he "Needs Assessment of Local Priorities” -+

Response Percentages
Based on Totals
per Area

76 15 . - - 9
76 10 8 6

79

[20)
‘w.
©

" 86 2 7 5
47 15 - 38

84 7 - 10

‘51 35 - 14

67 26 -4 3

6 28 7
{being
planned)

Y = yes N.-=no

S =some

Median Judgment of Extent
of Implementation
(1-3, 4, 5:7)
low high

5
(1,3,20) -

5
(1,2,19)

6
(0,2,23)

6

(1.1, 23) o

4
(10, 6, 10)

A 6“
* (3,3, 20)

5
(8,2, 14)

5

3

(13,5, 7) !

-~

*Other areas indicated: maﬁagement information systems - 10; LEA/SEA collaboration - 2.

IP = in process

®

No. of Districts

Indicating priority .

for TA*

17

ar "
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' L  TABLE 2
~ Extent of Implementation Problems
Co among Great City Schools .

7/ . ) *

.

o . [:I — No Problems — Some Problems @%—-.Many Problems

[ 2

Y ) IX Cor}rprehensive System of
Personnel Development

5
e - v '
VIIl  Managerfient of
" -Handicapped Children
‘. in Private Schools ¢
eV Participation of * s .
' " Brivate School - g
. Children N .
VI -* LRA : Bt Apgsac = iy
b o SN A I
Vv IEP
IV Protectionin - G009 995007
Evaluative Procedures . . . 1
) I3
It Confidentiality 22200000000 : :
2 . .
2
“ Procedural Saft/guards P AR RN RIS
. . Iy ]
» B El - ' t‘(
| Free & Appropriate s, )
. Public Education R NN AN 1
i 1 \
. ! 1 { t
» . 5 10 15 -
t = .
\ . ' . ) - . FREQUENCY
(Courtesy of Edcon Associates, Philadetphia) '
. . 119
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SUMMARY

The Council of the ‘Great City Schools services about five million
sthdents,.iﬁclud1ng half a million handicapped. Different definitions

and diffenent methods of ‘counting, however, make it difficult to establish

an accurate figurv.. The 1975 Survey, nevertheless, counted.MZS,OOO handi-

-~

cépged students being served. New data-keeping processes recently begun

’ﬁnd the addltuonal child find procedures adepted will result In more

R

.

v

4

accﬁrate and potentlally hlgher flgures for the future.

*

The bulk of surveys conducted by the Council in the past five

g

‘vyears~hav;‘;mphasized training needs. _Personnel_préparatlon\lnvariébly
N

was the top priority. This extended to both special and general directors

and to every level - administrative, professional and non-profeésional

‘personnel. These priorities were again verified in the most recently .

conducted needs assessments.

e——

The perception of needs is the first ‘step in a program of service.

™

The identification of resources; the planning oé strategic interJentions,
the impiementation of adenuate plans and conduct of ongoing evaluation to
perfect the procdess are necessary stéps for achieving the goal of full

and effective service to 'the handicapped and to meeting other require-

ments of P.L. 94-142. This process is well begun in many urban‘areas, ,

but contlnued training and technical assustance will. be necessany if

full lmplementation is tosbe gained In a reasonable amount of time.

120
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.+ SECTION C-3 -

~

ORGANIZAT |ON OF REFERRAL AND PLACEMENT SYSTEMS

9

.. . na
. _ DANJEL SAGE

Notwithstanding whatever Shakespeare said about ''a rose by any’
other name'" | would like to suggest that the fact that a contribution
entitled ''Placement Sysfems“ is in this book is; | believe, hn an impor-

[}
'l.

tant sense, a part-of our problem. The language we use to describe any-
thing we do, not-only reflects what is but also influ-nces and perpetuates

what may be. As | thought abput fﬁﬁs, | realized that you ani ! probably

have something in our heads when we speak about ‘'placement'’. Yet the
’

word implies picking somebod9 up and movipg them. The act of putting
[ 4 . .

- somebody some place, of course, is an accurate desc:iptloh of the process
r. If we are talking about'traditionél.p?ogrammlng vehicles E;r Sﬁeclal
Education. But I would like to suggest’ that we would be a lot better off
in the long run if'we éouldtquit using the word ''placement' for ghis
Eroce§s and substitute perhaps some wo;d,or pe(haés a pair o% words like

"program planning' or 'programming''. Or there 'may be a dozen other terhs

that would do the job as well as the ones | suggest.

The traditional use of the term ''placement'' perpetuates the tra-

ditional use of placement as a concept which is contrary not only to the
. ‘ \
specifics of P.L. 94-142, but certainly contrary to the National Advisory

Committee for the Handicap's priorities, as presented In the last annual

report which/ focused on the emp?gsls of least restrictlve alternatives

>
v
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and full service goals, etc. This term perpetuatés the idea that one

doesn t do anything wnth a student unless one moves him from where he was

-
[y

, to some place else. '

Given'the tradition of the term “placement“, and“our past "'mowing

bodies' notion of what that term means, it's my feellng that, before we

-can |ntell|gently discuss specific procedures related to these referral

and placement systems, it's important to ensure fhip we understand there
~
are certaln policy Issues that have to be understood and in place hefore
procedural aspects can even be considered.
LS

One way of looking at these policy Issues is the excel'ent way

that 1 feel Dick Johnson has done in his article "The Rehewal of Schcol

L4

Placement.Systems' in the CEC pub]ication Public Poliéy and Education for

the Handicapped,r/g::\secause | rarely do anything very original | want

to review 76f//efDick'ohnson s points about the Pollcy issues that have

to be in place before development of proceduran aspects (see Figure 1).

]
»

/

~RJGURE 1

'PLACEHEQT-RELAfEb POLICY ISSUES REQUIRING ADOPTION

Free and Aporoprlate Educatlon for all

Continuum model

Without labels -
Parent (student) involvement

}nformed consent (due process) '

Least restrictive alternative

Criterion-referenced assessment

122
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. First of all, .unless the system has formally adopted the goncept

‘of free, appropriate public education for all, procedures related to

N r

determining and .executing individual special education programs will

¢

always be developed which will exclude some children in the course of
- .

includiﬁg some, and such exclusion will almost always be ¢. facto, and
without use of due process. Procedurally, “afl“ has to be defined,
because this term is going to vary from one place to another, depending,

for-example, on whether one is including pre-school progréhs~of/;Bt.

' Second, the formal adoption by a schcol systeh of a '"continuum
1 N " . .
“model" must also be a policy before procedures are developed. There have

.

\\ to be alternatives available before there can be least restrictive alter-
N\
N\
N natives. Traditionally, most of our systems have less than the full
\ “
. 4 1]
N range of alternatives. . .
AN

Third, the school system needs to adopt the concept "without

<

\ “labels'". In many places, labels are legally required in order to be able

to identif§ and justify the channeling of resources™ Where this Is the’

case, the degree to which policies are embraced which minimize labels is

an important égnsideration on what can be done procedurally thereaftgr.
For example, one can w?lk iqqo a classroom and listen to what tHe teacher
says when she is talking to'you or any other visitor about the kids. The
type of label-oriented references the teacher makes In describing students
is often reflective of the type of procedures used to identify, plan,;and
place handicapped students, and a pro-active policy de-emphasizing labels
can hrve an impact on teacher -use of labels.

'Fourth,a policy_of parent (and/or student when appropriate) in-

volvement must be adopted. There are four topical Involvement- levels cf

donsurer (parent or student) involvement. These are: (1). at the level

-




<

.
»

of identification, (2) the level of assessment, (3) the level of place-

ment oy decision making, and (4) the level of program planning | would

.

submit that, traditionally, we have not had the habit of that much parent

involvement. Unless schools make a very strong concerted effort to

.formally” adopt parent involvement palicies, it's probably going to be

given only minimal attention. ‘e

.

Fifth, the informed consent idea, as a part of the due process,
with use of real informed consent rather thaﬂljust token informed cogsent;
is a.critical policy matter. , It's eagf to subport token informed consent,
and to.say that we have really informed parents and/or students what the
alternatives are. But frequeﬁtly, as we provide the‘informatlon, it's
with the fore-knowledge of the parents that there Is a gun to their head’
and that tﬂey don't really know all aspects of all the alternatiyes.
After.all, our whole society is built on the idea of ;lways giving slanted
information. Cértainly.commercial advertising would be dead today if it

did not use slanted information. Everything we do is based on slanted

information, including the information that we, asxcarriers gf our

o

gultural nofms, provide as we talk with our customers about what the al-

té?natives are. | would daré& say that most of the time the consent that

" our customers give is probably based on information that is not always

totally-true.

* p.L. 94-142 holds up the very idealistic idea of making sure that
everyone is totally informed, and | suppose it will be rarely that we will
really live up to that ideal. But unless the adoption of a policy of

4 .
totally informed coQEghI takes place, all the procedures we put in place

aren't going to do much.

(.
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. Sixyh, the least restrictive alternative, as a formally adopted -
policy by tie sy tem,-is.needed because typically, traditionally, there

are barriers to utilizing .the least restrictive alternatives. Adminjis-
s . ) N . 4
trative expediency is, | presume, the most obvious barrier- and sometimes

. even economic differentials make a difference. - Sometimes it is really

.

+ economlca]l&dvantageous, under the funding structures of many states,
to use a more restrlctlve alternative, due to the way funds are distributed. .
‘Seventh, and the last policy referenced in Figure 1, !"criterion-

refeg\?ced assessment,' is merely a reminder that schools need a policy -

2 .

of usung typlcal norm referenced data only where they are clear]y relevant ~
to the developmeént of an individualized educational program. Again, this
is a very hard habit to break away from and, therefore, it probably won't

. . .
happen unless the system formally adopts a policy to that effect. %

Let's assume that a district adopts these policy issues. What,

then, are the procedural needs thét flow from those policy -issues (see .

Figure 2)? ' .

FIGURE 2

: ' PROCEDURAL NEEDS FOLLOWING- POLICY ADOPT ION

Guidelines for consumer Involvement in decision processes

Guidelines for procedural safeguards

* .

Schocl based student support team guidelines

In-service training system for support teams :

had + +  |nstrumentation for systematic observation
’ Individual prég}am planning érocess

Periodic evaluation guidelines

Central monitoring of more restrictive placement decislons




Policies need to be further defined and supported by the develop-\
men? of written procedu}es. Procedures represent the what, who, when,
and how of policy, and must be“developed in key topical areas. such as
those included in Figure 2. .

One of these areas i9 consumer involvement. The process of how

-

. to secure consumer involvement and what to do about it when one is unable

to get it (many times one ‘can't). We need the documentation of what has

. -

been done in the process ,of attempting to get consumer involvement in

order to remind ourselves as we go along that there is a policy of con-

*

. - M ¢ . - .
sumer invoivement and that there are some procedu;a! mechanisms-to assure

/ - . % .:‘ - R
it, as far as it.can be assured. These procedures, as do the others

listed in Figure 2, need to be in writing because the greater the change
s ’ e . .

from traditional practice that is expected, or is being attempted, the

. . '

greater the need for detailed specification. ’

Guidelines for procedural safeguards are also needed. For example,

the exact procedure for obtaining "informed consent' should be explicated.

Also, the policy that each bui]ding needs its own student support team,

or whateyer language you choose to call it in your locale (student support

team is Miﬁneapolis' terminology), needs to be defined in operational
detail. The specific notions that the-parent and the regular class
teacher will be involved, that teams will be decentralized to the local
school building level; and that there will be responsibility delegated

to the local school building for making classes oﬁkplacement decisions
needs to be developed in some detall to help ensure §mooth Implementatioq.
Also, these guidelines must be disseminated to the principals, and in-
service staff development take place, as these support teams will,
espeéially where this approach Is a new one, be adjusting to an unfamiliar

function.
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o .. The need for instrumentation for systematic observation Ts sug-

< N

« gested here as an alternative or complemeht to traditional psychometrics.

That is,. the whole appraoch of doing things at a school-based level and
providing for the needs of a variety of handicapped children without
» necessarily having to resort to movement of the person from one placement

N to another, depends upon |nstrumentat|on other, than those available In

the formal practiece of psychometrics. In this repsect, the use of

adaptive behavior scales should be considered to'assist in systematizing

>
~

observations.
In another area, procedures should be developed to asszye that-
Ed -
student assessment data and team action always lead to a written individ-

I .

ualized educational program (1EP). As a part of that written IEP, or as

a part of the procedure, the use of measurable performance objectives
should be required and reassessment of the attainment of those objectives
¢
. made at regularly scheduled evaluation points.

*

. %
T . Ln another ;oplcal area, s me, brgcedure for central monitoring .
LR i 4
‘rt " v of all the more restrn;tive placemeﬁ? deCISlonS is needed. Even though

 we a{F basung our struct e on&the jdea ‘that more and more programmlng

: " % ,,n,,r LY. 4 B e N
. ~* \~$ o -3 * .
i decnsnons will i volve? agls”oh less restrlctive placements, and that
.-.:~ i P i* ‘ "
A nore~decnsuons car and should be,zfdefat the local school level by school-
. —. \? A [
b;z;d stude t sup ﬁ; teams, :t ete-still needs to.be some mechanism in
A P Q.* ) ‘ /?A?—:
1 ' place for ensurlng that, when_ the more restrICtlve placement decisions T
' & ‘- ¥l 3

»

o ﬁb occur, we can be certain that those decnsuons are entirely in the =
4 'l aFe x A N
, : d&id s ihterest. Even given ''good faith!' on the part of-all concerned,
there is need for a.ycheck;\qhd balances'' mechanism. -

v . - -

Now, let's assume that, in addition to policies, all necessary

MRS . g(ocedures have been or are .under development. What use are either with-
ﬂﬁ ', out appropriate programs?
x ) '
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Aruitoxt provided by Eic:

‘.

* programming actions are referenced in Figure 3. ' )

First, then a district must have Bolicies.in place, understood,

and 'adopted. Then sets of procedures or written guidelines should be in

place. Next, appropriate programs 'must be Heveloped. Several important

~ . .
3

FIGURE 3 S

) " PROGRAMMING ACTIONS .

Operatioral least restric¢five alternative delivery system, e
based on noncategorical continuum model

Develop alternatives to special class/schools such as:

. Training and consultation for generalists *

Resource and tutorial services

'Y -

.Itinerant services’ :

Part time special cldsses
.’ :
Arrange for available space in more restrictive services
- for those unserved or underserved with more
severe needs
~

-
.
|

[

. : ¢
These actions will requ}re major time commitment. 51though it takes time

to get policies adcpted, and it takes time to establish prdce&ures, it is

going to take even more time to actually get some prdgram actiens in
place. And | have a suspicion that the more restablished the estfing )

system is, the greater the constraint would be on change. Superficial

-

change, for example, at the top in a central office directorship, or
something like that, while it may obviously be necessary, is certainly

not the same as change deep down in the system where "the rubber.meéts -

»

the road' or where we have the eyeball to eyeball relati,nship béetween
the teacher and the ehild. The programming action that is th; greatest,

most crucial,-and hardest to accomplish here would be the actual

»
»

~ >
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s '

'_énd'consultation for generalists.

"to complete_the basic range of alternatives. s

operationalization of a least restrictive alternative delivery system,
>

A © /
s * R .
based on a noncategorical continuum modél 9f some sort. . )

»
L]

\n} . +
These words imply the exjstegce ofjﬁgw alternativds, alternatives .
e ‘

. I3
*

A) -
to special classes or special schools, no: as a complete replacement,
- v

therefore, but additional alternatlves such as, for example, traunnng

s .
»’ . . =

7

ered through training and avallablllty of consultlng services for gener-

allsts As anotﬁer alternative,

resource and .tutorial services should be
available at all Ievels - pre school, elementary, secondaryx and vocatlonal

K

Also, itinerant services and part time spec:al classes should be availatle

et
-

In_another, equall§ ?mbortantﬁ;programming action area, the need
for available space in the more restrictive.services for ‘students with

P

mwore severe needs must be attended to. In other words, we.are not doing

what needs to be done if there are §§#llqwaiting lists for programs for .

severely handicapped or for anyone else.requiring a more restrictive - .

o

alternative. . . ‘

The massive challeﬁée that current times and P.L. 9k-lhi dictates

\

ords, admlnlstrators at central office levels are going to be :

. +

unable t implement P.L. 94-142, or even renewed placement systems, with-
out a broadly spread responsibility and accountability system involving

” .
local school-based personnel. I™ any size system getting something to

the school level becomes -crucial. The larger the'system, | would submit;
I's [

the gréater the need to spread responsibility and accountabjljty to the

.
v
*

school-pased: level. ) .

st

This_type of service should be deliv-"




» Al - )
LIS ' . .
) . There are never going to be enough central office special educa-

. - 3 - P

v +

*

e tion perSdhné[.'/Special Education Departments are sinply not going to

<o
" .

have enéugh'supe;viging staff or other specialized personnel to implement
. »~

s . , P.L. 94-142 from a central level. .1 would sugges¢t that the wholk imple-

mentation ?;pcesé has to be focused initially on a school-based support

service 'system within a local building, wiihuthe idea that one doesn'‘t do .

-

énything'centrally that can be done ‘at a building level. This reduires‘ : '

.
0y

a school-based support sysiem. See Figure 4 for elements of this support

xS ~

v

£

system.
<

»

¥
-~ 4

FIGURE 4

§CHOOL-BASED,SUPPORT SERVICE 'REQUIREMENTS

N .

° £
Local Building focus

. Available multi-disciplinary personnel

' N
Principal (designee) 7~

Regular (referring) teacher
‘ Special (resource) teacher ,

Paremt_ (and/or student)

. Part time supports (soc. wkr./psych.)
2
Internal decision authority

Retention of responsibility

*

Minimum formal assessment

Minimum labeling (as 18w allows)

& -

Utilization of multiple (internal) options

Outside referral “(last resort)

~
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In a school-based decision system, several persons from multiple disei—
plines should participate. Among these are: The principal or some other
generalist administrator designee who would be }nvolved In all cases;

»

the regular or referrlng teacher who would be case-speclfic with the
actual person varylng from case to case; the special education teache@
probably cla55|fied as a resource teacher (this con%ept, of ™ course,

assumes that there be some sort of specialist téacher available in or to

ev;>§\building) who would function as a generaL/éBQcial education repre-

sentative on a)l decisions made by the team, the parent and/or student
who would be case-specific; and part support personnel " that would
presumably not be available on a full time basis within any school but

on some shared basis, e.g., social workers, psychologlsts. For the Indi-

-

vidual school these personnel’would be considered part time support
personnel. . T
As another requirement,-thls student support'team, within the -
v

building- ~based support system, should have internal decisior authority

"
-

for use of specnal education programs within that bU|lding This declsnon

authorlty would operate under well ‘defined guldellnes that the Director

of Special Education would need to propagate and monitor. Under this

system.decisions can be mode\ebout kids within that building for services

within that\building, and the school staff would be respgnsible and
} «
] - :

accountable for wise and effective use of these resources.

At the school level of decision making, one requirement "is for a

»
.

minimun of formal assessments. Many adJustments within the school don't

require legal identification of the student“as handicapped and don t

necessarily require individual psychometrics, etc. Obviously, many state

laws and/or regulations mitigate against this approach, but a total full

¢

-




. 4 )

service program operating under an LRA concept must operate with procedures

-

that do not require every student whc ever receives any kind of service

to be identified as, or labeled as "handicapped". 8}

Another important rgqufrement is minimum labeling, as minimum as

~

the law allows. | realizé that some districts are In states where the

law makes it difficult to do because we have to “bounty. hunt,' and have
to label the student to get.the money in order to do anything at all.

Where this is fhe case, the only soiution would be to seek legfslative

"

.

change. . .
i

We need, then to be able to use a minimum of testing and labeling

[

at the school level,' and reserve as a last resort the referral of the

child outside the school. Outside assignment should be made only:after
A ¥ N

it has been determined that systems and ﬁrograﬁ efforts within the légal

school building have been‘trled and proven insufficient for the individual
student. Of course, there will still be plenty of those kinds of cases

-y

where there is a sizeable regular student population:
In this school-based decentralization of decision makifig model,
a second level central office support system is needed to provide a check

on out-referrals for more restrictive placement decisions. Several

descriptors of this second level support system are included in Figure 5.

’
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- " -FIGURE 5 _

sscoﬁovtevéb*suaeom SERVICE DESCRIPTORS

~

Area (moQgrate sice district) focus

! Standing coordlinating committee “

Specialist personnel (permanent)-

Augmenting personhel (temporary, case specific) - K

-

.. Functions
- . Recelve ;eferrals
quluate data
Conveaé meeting . e,

Q. -
’ Plan program . ;

Recommend action

Monitor execution
Vd

" [N

This second level support, checks and’ balances systemwould bé the top ? S
level In Spail school systems.- In very large systems, however, there
needs to be a third level:support'sysfem - the office of Special Education T
and a system of gaining access and” Input to the total administration. The
function of th}é‘third Jevél system would be to monitor the secphd level

monltoring of other operations:, to resélve confllct, and to locate addi-

* (]
tion#1 case-related resources where necessary. Several specific charac-

i tqustlcs of this third level support system are liﬂfed in Figure 6. ) \
‘ N

<3
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" this third level support éystem should provid

& ~

FIGURE 6

THIRD LEVEL SUPPORT SERVICE CHARACTERISITCS.

IS

Macro system focus
Office of centrél administration
Function ¥ .
Administrative apﬁeal : . : {
Convq&e hearings o
. ] Impartial * judge

Binding declision

Last resort (betore court)

Emphasis at the school system macro-level is on providing for administra- -

tive appeal, to convene hearings, to secure impartlal judges in the case
/m - .

of such appeals, to render binding decisions, and to serve as a last

~ -

resort before taking appeals through the court gystem. {n otbeF words,
é/ihe last level o% admin-
istrative appeal. Again, this will, of cdurse,\have some, variance from
state to state. New York will differ from mos t s;%t%§ bec;use.of the
pecul iar appeal structure that exisés in the New York Staté.System bﬁt ]
think in principle the idea holds. .
In this article | have tried to briefly sketch, based on the .

1

article by Dick Johnson referenced earlier, some ldeas of what | would
’ ]

see as necessary in order to get the mandates of P.L. 94-142 into place

in most of our major systems, with particular focus on development of a

renewed pperational’conceptibn of student placement or programming - a

o ¢
concept based on a decentrallzed decision system which operates through
a defined check and balance system and which Is charged with the grass

N . , 3
roots, daily responsibllity for implementing established policy and® pre- <
cedure requirements under P.L. 9h-142.
' 134 -
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.. " CSECTION C-4

URBAN SCHCOLS AHD P.L. 9h-142

INE ADMINISTRATCR'S PERSPECTIVE ON THE LAV (\

ROBFRT T. RINALDI

—

This paper is presented in.three sections. The first section is

the introductior. The second section will include toplical comporents of

04-142, and the third and final section will include a review of areas of

concern and a summary.

INTRODUCT I ON

By way ‘of introduction, this paper is intended to be proactive’
%,
N‘Mm’ ‘ -

and not reactive, administrative and not political, 5qd is designed to

provide procedural and instructtonal information and opinions in regard

to the legislation. . T

With the passage of Public Law 94-142 by the 9kth Congressionai\.A
Session, the rost comprehensive, complex, sometimes inponsistent and :
difficu]t to interpret legislation for the handicapped has been presented.
The Act.pyovidcs funds, establishes planning add procedural requirements,
and pruvides appropriate safequards for the -education of all handicappéd
childien ard their parents. It is important to note that this legislation
L is law, not the law accordfng to the Bureau of Education for the_Handi-

-

¢ )
capped, not the law according to the United States Office of Education

<

but the law of this land.




With provision for full services, equal education, and equal

. .

prBtection under the law, Public Law ¢4-142 is probably best described
as civil rights Iegishetion, recognizing the need for full partlicipation
of the handicapp%popu‘lation as a distinct ninority group in the educa-/

Cf tional services available to all citizens of our society. The relation-

.

ship of the handicapped populatibn as a distinct minority group to other
minority groups or other groups requiring legal pratection is also es-

. . 2
tablished, aithough specific regulations.regarding administrative pro-

-

cedures will probably remain imponderable for sume time to come.

! Regulations to monitor législative provisions will be developed

.

- by. two separate divisions of the U.S. Office of Education - The Bureau of
Edication for the Handicapped and the Office “for Ci&il Rights. They shpll
include, but not be Iimitedfto, the topical components that are listed
in the next section ;f this paper. g

It is also important to note that 94-142 is not a new law. It is

. , =™

.a ser{es of amendrents to Public Law 93-38C, informally known as the
Mathias Awrendrents, which itself was an amendment to Public Law 91-230.
P.L. 91-230 established the Bureau o} Educétion for the Handicapped, and
got the Federal government in the business of providing fundééand estab-

\

, .o /IESbing regulations to thelstate‘and local education agencies in regard

\ to programs and services for handicapped children.

-

. . Y
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REVIEW OF P.L. 94-142 BY TOPICAL COMPONENTS

&

In this section of the papei, | will review ,everal sections of

the law, and will In some cases make opinion statements or other comments

as the major provisions are being reviewed. Topical areas discussed in

the following pages are:

1.

Funding and Entitlement .

Least Restrictiye Alternative

Full Service

-

Procedural Safeguards
Fay ~

Administration and Evaluation

The !ndividualized Education Program

Congressional Responsibility and Regulations

3 The first major section of 94-142 is Funding and Entitlement.

This section includes the basis for provision of funds, based on the total

number of handicapped children identified within the country. This is a

“a . »
quotation from the Statute: !

The Congress flnds that: N

1. There are more than eight million handicapped children
in the United States today.

2. The special educational needs of such children are not
belng fully met.

3. More than half of the handicapped children in the United
States do not receive appropriate educational services
which would enable them, to have full equality of
opportunity.

L, One million of the handlcapped children in the United
States are excluded entirely from the public, school
system and will not go through the’ educational process
with their peers.

5. There are many handicapped children tkroughout the’

United States participating in regular school programs
whoce handicaps prevent them from having a successful

educational experience because their handicaps are
undetected.

!
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fixed per pupil cost on’a national basis. Five percent of that c%{t is

6. Because of the lack of adequate services within the
public school system,”familles are often forced to
find services outside the publjc school system, often
at great distance from their residence and at their
own expense.
7. Developments in the training of teachers,and in dlagnostlc
v and instructional procedures and methods have advanced
. to the.point that, given appropriate funding, state and
local education agencies can and will provide effective 4
special education-related services to meet the needs of
hundicapped children.
8. State ar.d local educatlon agencies have a responsi ility N
to provide education for all handicapped children, lput
present financial resources are inadequate to meet Ythe
special educational needs.
9. It is in the national interest 'tha the Federal govern-
ment assist state and local efforts to provlde programs o  °
to meet the educational needs of handicapped chlldren in
order to assure equal protection of the law.!

. Under 91-230, the original allocatién of-$2;450,000 nationally -~
was prov1ded for Federal sjﬁport of programs and services for hani/kapped
children. Under 93-380, that accelerated to $100 milllon 5;\3f=fhe fiscal )
1976 year. The funding and entitlement provision under 94-142 provides

for a f--mula which pays, starting in 1978, five percent of the average
H . . ¢

rad -
_per pupil expenditure within the country, That means you take the total

amount of “money spent on non-handicapped children, and you come to a

1979

acthorized as the calllng for expenditure for fiscal 1978 Fiscal
move;’to ten percent, fiscal 1980 - twenty percent, flscal 1981 - thirty
percent, .fiscal 1982 - forty percent. One must remember, however, that
that is the authorized: level- of expenditi're--translation, that is the
highest amount of money that can be spent. This does not imply that that
level of expehditure will be actually approved and allocated by ensuing

congressional sessions. This implies only that there is permission to

spend that much money if the Conéress so desires.
. 138
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Translated intoAdollars} the authorized levels provide $200
mill?on‘for fiscal 1977, growing to a total possible authorization of
,$3]5 million for fiscal 1978. Total maximum authorization at the Federal
level by 1582, when 40 percent of the average per-pupil cost for educating
handicapped children is authorized, is in the neighborhood of $3 billion.
That means that if tﬁe full authorization is granted by 1982, the amount
of money available at the Federal level will have grown from a total of
$2,450,000 in 1967 to $3.16 billion in 1982.

Within the funding and entitlement section of the law, a 12 per-

"cent maximum is established. A maximum of 12 percent of the school-age
T3

population between the ages of 5 and 17 years of age can be served.
That is fot the population in the public school system, nor representa-

.

tive of the population in the déivate school system. That is a total 12
percent of the school-age populatioh4between'the ages of 5 and 17 within
) K]

a political subdivision can be served. One-sixth of that population -

one-sixth of that 12 percent, not 2 percent of the 12 percent - one-

sixth of the 12 percent can be identified and served as learning disabléd.

s
)

A maximum of 50 peréent of the monies provided through the law
will be retained by the state during the first year of the Act, and 25
,percent in succeeding years.- The state will disbgrse these funds based
on identified needs, according to identified criteﬁ?é\within.other ‘

sections of the legislation. At least 50 percent of the money in the

first year and 75 pércené in ‘succeeding years will pass through the

-

-states and go directly to the local education agency to provide services
to specified children, also based on the cfite(ia developed within the

leglsla;fon.




o\

By fiscal 1978, the state and the local education_agency will

provide full service or complete the planning to provide full service by
1980 for the entire population between the ages of 3 and 17. By 1980,
full service must be provided for the entire population between the ages

of 3 and 21, if it is consistent with state law.

‘If state law indicates compulsory education for handicapped chil-

.

dren between the ages of 5 and 16, then that is what applies. If state

law,.such as in ﬁ}chigan, indicates that the handicapped population is

.

to be provided equal educational opportunity between the ages ‘of 3 and 25,
‘then the state law applies. If the state law says education for .handi-

capped children must be provided between the ages of 5 and 17, and is

permiss}xg_ih;igzgihgf 0 to 5 and 18 to 21, then it is also permissive

to provide for those populatiéns,

hhat Congress has said is that full services must be provided

between the ages of 3 and 17 by 1978 and 3 and 21 by 1980, if it is

consistent with state law. VWhere state law establishes different age
. i

ranges than those age ranges established by the Federal law, then the

provision is also permissive.

- ’

Within the funding anq:entitlement section, there exists a Hold
Harmless Provision. That mégns that if the budget, through a combination
.of state and local funds, for a given political subdivision is $10 .
million'for‘a giben year and $2 million is provided fhrough Federal
«funds, then the budget nust be at leas; $12 mill}on for the coming year.
1t doesn't :eCCSSari]y indicate that all that money must be within the

special education budget in terms_of direct service. But it does indicate

» "

that new Federal dollars cannot supplant the level of expenditure'already

provided at the local and state levels. If your budgec is $10 million

140
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this year,czg? next year you gé? $1 million under P.L. 94-142, your budget

must e at Teast $1 million more than it was.

. Within the. State Plan, there is a Hold Back Provision, which will
be discussed later in this paper, which not only applies to the monies

that are retained by the stéte, but which also applies under certain cir-

cumstances to funds which pass through directly to the local education
agency. i
Also, within the funding and.entitlement section, there is a

specific requirement that the state must develop a plén, regardle?s of

the amount of money available or accrued, which incorporates all-the

' »

regulations of the Statute and which indicagles that full service.for all

handicapped children must be provided as\a responsiBility of the state

N -
.

and local education agency. This requirement includes théJresponsiPility

for the education of‘handicagped ch(}{ren.ih priyate schogl§, ‘as well as -
public schools, and includes résponsibility for~thé placem;ﬁ%r;f han&}—.
'céppéd children iq approved pon-ﬁublic schools for ghe handicéb;ed if an
approprja;e program is not available Qithin thz public school system. -

The second major topical component of the legislation is wQst is

being referred to by the lawyers as the Doctrine of the.least Restrictive (»— ‘

p]

Alternative, or the Doctrine of Least Restrictive Services. Now, this is

.

a new term for most educators, but it is really not a new concept in re-

gard to the legal profession. The concept actually goes back to the

Jdays of John Marshall and Oliver Wendell Holmes, and involves a legal

- nrecedent which loosely states that any state governmental unit or any
. “ -
bureaucracy is required to harm an individual citizen in the least re-

3

strictive manner possible.- that whenever a state govefnmental unit, or
h
whenever a bureaucracy must seek civil or criminal redress algainst the




individual, then that redress musé be applied to the extent feasible in

L . -~

the least restrictive way possible. Again, this Doctrine is not a.new
. s ~
concept. It is simply a new concept in regard to the provision of ser-

viges for the handicapped.

]

' The Section of the law requiring compliance with the Doctrine of

the Least Restrictive Alternative is Section 612, quoted below:

hal N

'The state has established . . . procedures to assure that,

. to the maximum extent appropriate, handicapped children, .
including children in public or private institutions or
other care facilities, are educated with children who are
not handicapped, and that special classes, separate school-
ing, or other removal of handicapped children from the
redular edocational environmént occurs only when the nature

- . or severity of the handicap is such that education in:

regular classes with the use of supplementary aids and
seryices cannot be achieved‘satisfactorily; and procedures
to assure that testing and evaluation matérlals and pro-
cedures utilized for the purposes of evaluation and place-
ment of handicapped children will be selected and. admin- -
istergd so as not to be racially or culturally discrimina-
tory. ‘Such materuals or procedures shall be provided agnd
administered in.the child's native language or mode o
comnunnci%gon, unless it clearly is not feasible to d
so, and no single' procedure shall fe the sole c¢riteriyn s
for determining an appropriate educatioral program foﬁ‘

< a child.* .

in section one wiéhin the Doctrine of the Least Restr:ctiye
. Alternative, we note that this Doctrine not only begins to apply to
placement, it also begins to apply to 1abeling. Also. ‘it not only begins * ~
tolapply to where a child is placed on diagnostic information, but it
.also Eégins to apply to how a child is evaluated, how he/§he is described,

and how he/she is programmed. Placement and programming should occur:

- 1. whenever possible with children who are not handicapped

2\ under the premise that removal should occur énly if the
nature of the severity of the handicap requires that
removal and if education cannot be achieved satisfactorily

without use of a more restrictive setting




. . 3. through use of non-discriminatory testing in regard to

Kk SRR : , B :
' racial and cultural variables. .

Regarding point Number 3 above, there ar: » disproportionate number of

-

rale children, of poor cHiIdren, and ~f minority group children identified

as handicapped throughout the country, There are an e@en greater number

of male plus poor plus miﬁority group children identified as handicapped .
throughout the country. In ﬁy opinion, we are forced to one conclusion,

and it isea clean choice.. The issue is very simple and very clear. ' In

-~

regard to programs and services for retarded children, since a dispropor-

-
L

tionate percentage of poor, male, and minority group children occupy the n”

. . ~
ranks of the retarded, either (a) those children are genetically inferior,

or (b) the tests are racially and culturally discriminatory. It is a very
clean issue. In some cfties, it is a black and white issue. -One must
make a choice in regard to this issue. There is no hedging about it. N

~

Tests and evaluations must also be administered sin the child's

- - -

native Ianghage or mode of communication. Moderate to severe cerebral

palsied children are invariably identified as functionally retarded. If

the tests or scales that are used to make the diagnosis have a verbal 7”"\
‘component or require for their standardization any kind of auditory- // .

expressive language processing, then it seems clear that the test is

? invalid for that child because he has not been evaluated according to
his primary mode of cormunication.
. - And lastly, and | personally think this is possibly the most .

significant statement within the legislation - It's almost included as
an afterthought, but the interesting thing about statutory language is
that once it's enacted, there's no such thing as an afterthought; it's

there”= "no single procedure shall be “the sole criterion for determining
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an appropriate educational program'for a child:“ The need for compatible ™
diagnostic)procedures dévélopment across the educational and‘mediFal
communities, particularly with reference to that statement,,becomes
critical. This point wi]].be discussed in more detail in the third
section of this paper.

~¥s it possible and/or desirable to develop procedural safeguards

with respect to (a) the evaluation of a child in the native language or

mode of communication, (b) the requirement that no single procedure shatll

serve as the sole’crjterion for determininp an gfpropriate educational
._program? THese are questions that the Bureau ofﬁéducation for the Handi-
cappeé, the Council of.the Great City Schools, the Council for Exceptional
Children, the National As§ociation for-State Directorsof Special Education,
local administrators, and collégé and:unlversity personnel are wrestling
with right now.

Other important questions are: |Is it appropriate to

develop procedural safeguards with’ respect to administrative procedures
concerning least restrictive sé;viées and ron-discriminatory testing? In
order to validate®the Doctrine ég Least Restrictive Service, must we.go to
court on every child? Must this Doctrine bé established on a child-by;
chilq basis or on a hearing-by-hearing basis? |Is tﬁe‘parent always willing
and always able an; always capablg)of representing- the rights of the handi-
capped child? What is the child advocacy role of the direct provider of
service? Are tﬁe special education administrator, the Special education
teacher, and the local education agency advocates or adversaries,of handij
capped children. |Is it possigle to monitor the Doctrine of Least Restric-
tive Service by groups and classes of children? s it possible to
detgrmine that ten’pércent'of the special school population must be

turned over each year and provided educational services in a less re-

strictive environment? There are many, many questions.
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’ Third topical component is full Service. | was privileged to =~ |

announce to the parents of handicapped children in Baltimore City that

-~ at the start of scﬁool in September, 1976, we ihougﬂt that we had an. .

., appropriate eduqatibnal placeT§nt for gach and every handica;ped child
who was a resident of the subdivision, tegardlesé of the nature or ¢

e®severity of the handicap - that the only type of child we ctould not pro-

gram for September, 1976, was that child whoselschool attendance would -

"be a life threatening experience bccause of a chronic health or medical

problem. Now, that is still true in Baltimore Chty. It wili no longer

1

be true in March, because by March, al{ of- our program vaFancies will be
full. But next year, it will be tute throughout thé school year. V)

- - Fgl! service means that.you fiﬁdkall the children; you adxgrtisev%
for. the children, and establish L hot line for the children. You go)oﬁt
and seek the children. *ﬁu provide an early identification system to
i&entify the children. Then, you count the children. You ‘submit that .
count to the state. The state submits that count to the Federal govern-

»  ment. The Federal éovernment uses ‘that zount to justify funding and

entitlement under the legislation. That's ‘the first provision of full

service.

The second provision of full service is personﬁel development.

1

The requirement on state education agéncies and local education agencies

3

is to-provide continuing special development for their stdf that the -
_full service requirement. can be met. 'Inﬁgrestingly énough, in this
section of the legislation, there is no simi’lar requirement for colleges

~

that process. At this point in time,

and unlversities to participate

there are no specific regulations that\ are pertinent to Part D of the

Education for All Handicapped Children Act, which is the part that provides

~
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oA professional develgfment andtraining monies. As a practitioner, | must
. " indicate that | am very much tired of college and.universities:training

. boep]e for the world, when that world tend not to include my school
. system., . .
: . If a colJege or a university is domiciled within the borders of

.'my political subdivision, then | would like to see a percentage of their

dollars, perhaps fifty percent, to be specifically earmarked, not to

.t ! i

provide pre-serviée education, but to provide in-service education for N

the personnel who are employed and tenured within my political subdivision.

.

It would be-helpful to see regulations ‘developed for Public Law 94-142
which specifically assign the responsibility of personnel development as'
it relates to full service requirement to teacher training institutions

throughaut the country as well.

A

Federal monies, under the full service requirement, must go

v

according to the following priorities: “

)

1. .children not receiving an education at all o
2. children receliving services but those services

aren't adequate.

v

Now, not receiving an education at all doesn't mean not recieving a
: special education. Not receiving an education at all means children who
are riot in school, children who are at home, chlldren‘who‘are in the

~ back wards of institutions and have not even made it to the instjtutional

. [N

educational program, and children who are receiving educational programs
\

» In the institytion which do not meet minimum time requirements.

~
.

This section also requires the need for the development of
specific procedures for parent and guardian'consultation with the state |

and local education agency, and also a timetable for Implementation of,

.
+

e et et i ok - .
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the full service requlrement with the outside limit being, at this point,

1980.

Also, under the full service requirement, as was indicated earller,

there*is a Hold Back Provision. Many local education agencies are con-
cerned abqut this very much. _The Council of the Great City Schools com-

. posed of the 27 largest cities in the county,'is barticularly concerned

*

about this because the law is going to require definition of new relation-"

ships between the state gducatlon agency and the local\egucatlon agency.

The state can hold back money: . ‘

1. When the local educational agency fails to .comply-with
the reqd}}gments of.th; state plan. Interestingly enough,
'In a majority of states, most local education agencies do
not participate in the devetopment of the state plan.

2. The state may hold back ;bney when the LEA 1s unable or

unwilling to provide the full service requirement.
\
3. The state may hold back money when it determines that
handicapped children can best be served by a regional

<
or state center. And the concern grows here. In New

~

York étate, 1f your mommy wants you to get A's and you're
. getting Eli’ your mommy will tell you, " f you don't
watch out, you're going to go to a B.O.CTE.S. Center."
A B.0.C.E.G. Center is an intermediate’unit for handi-
capped children which is apart from rather than a part
of the local education agency | tend to think that Is
a violation of the ]east restrictive doctrine; and it -
may, in fact, be an lncon;istency with the legislation.

#
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k. The state can hold back money if khe LEA is adequately
providing full service. ‘

This latter hold back provision is very interesting. That means\thag if
the local education‘agency has done its homework, raisea its money, had
sspaghetti suppers, begged the United Fund, beat down the g%or to the
.Mayor'S'Office, and had thk political punch to develop a sufficient
budget to provide full service, then the state doesn't have ;o give It
an9 money. It also means that if the local education agency had their
revenue account;nt read the statutory language, and If they deliberately
did‘not,provide full service, then they would \Le entitled to money. There
are some major concerns within urban areas in regard to that provision of

the Statute.

The fourth major topical component is Procedural Safeguards.

Actually, procedural safeguards aren't very new. Procedural safeguards,’
(and we've all\been Involved in this matter at thg pre-service level and
at the practiaioner lqvel) as relating té the righ?s of parents such as
prior notice, due process, access to récords ané so on, are actually not
new with P.L. 94-142. This requrement was really a part of 93-380, -and
were contained wjthin Section 615 of that Act. fhese procedures can be
outlined very simg%x, because of all the aspects of this legislation
most educators are probably most familiar with them: .
1. parent review of records, all records
2. right of an independent evaluation by the parent upon the
parent's request, also including the right of the parent'§‘
request for a re-evaluation

4
3. surrogate parent provision - the responsibility of the

state agency or the local agency to establish criteria to
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*select appropriate surrogate parents who can protect
the rights of the child if the child is a ward of the

state Y

k. written prior notice\ifd parental consent, prior to
¢

evaluation for placement and prior to placement, prior

to change in placement, prior to denial of placement

5. communication with the parent in regard to the dug-
process reqdirements in the native language of the
home ‘/ . -

6. specific complaint, due process, and heatring procedures, .
including the responsibility to inform the parents of.

. their right to complain before they complain, including

formal procedures involving impartial hearing officers
at the local and the state level, and includiﬁg specific
information on how }o seek redress through civil action

.

if, in fact, the parent is not satisfied with the redress
’ :
establish through the hearing procedure.

A possible assumption under these procedures i: that the parent is the

.

advoczte and is always capable of protecting the rights of the handi-

capped child, and the education agency is the adversary and does damage

tc the handicapped child. The question in regard to the current develop-
ment of procedural safeguards within Public Law 94-142, and the major

criticism of the regulations proposed to date relates to the question:
. ~

ls an adequate degree of protection provided the handicapped child if

procedura! safeguards are defined particularly withf respect to the rights

of parents and wot with respect to the appropriate child advocacy role

of the direct provider of service, the local education agency?"

I




Topical component number five is Administration and Evaluation.

ﬁo;:.procedural safeguards (as one interprets=them WIthln a school

cystem, or as-they are interpreted by a special education Jirectqr) are «,
- really agministratige procedures. The legal profession.cannot effectively
protect tne rights of al} handicapped childrer. Parents cannot effectively
protect the rights of all handicapped children. A local education agency,
with the legal basis, the legél assistance and the legal support, in
dialogue, not l[tigation, with the parent, stands the best chance of

3

effectively protecting the rights of all handicapped children.

’ Thus, tnese procedural safeguards must nat only be fnterpreted
in }erms of éhe rights of parents, with the LEA and’ the SEA in an adver-
-sary role, but they must also be interpreted as-specific administrative
procedures which appea;lin the regulations developed by the éureau of
Education for the Handicapped and whioh can be monitored administratively
and statistically for groups and classes of children. There will never
‘be enough money, there will never be enbugh man-hours, there will never
be enough t%me, and there will neyer be .enough expertise to monitor this
provision on a child-by-child or a parent-by-parent basis.

Under Administration and Evaluation, the first'requirement is the

child fFount, as was mentioned earlier.” The second requirement is that
' BEH, under the legislation, must collect and verify this data. The
third requirement is that BEH must provude research and development
through grants tn states so that child count requnrements, particularly
in regard 'to those handicapped children who are undetected, will be in

compliance with the provision of the law. BEH is also responsible to

report to the Congress directly on the progress it has made.

1
-

i
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N BEH is also responsible to ensure that all agencies receiving

monies under the legislation develop procedures themselves to employ .
handicapped individuals within their agencies, and that positive evidence
must be provided»and will be required by these agencies regarding the
employment of handicapped individualsg.

BEH is also repsonsible, through commissioner's discretionary

money, to provide incentive grants for the removal of architectural

barriers; and is also responsible, through commissiuner's discretijonary

, money, to provide media and materials, particularly as they relate to
development of the individual educational plan required by the Statute
to be developed for each identified handieapped child. '

+ Typical component number six is the Individual Evaluation Program.

Again, a quote directly from the Statute:

The term 'individualized education program' means a
written ‘statement for each handicapped child developed
in any meeting by a representative of the local educa~
tion agency or an interme!iate educational’unit who
shall be qualified to provide, or supervise the pro-
. vision of, specially designed instruction to meet the
unique needs of handicapped children, the teacher,. )
the parents, or guardian of such child, and, whenever r
approptiate, such child, which statement shall include
(a) a statement of the present levels of educational
performance of such.child, (b) a statement of annual
goals, in¢luding short-term instructional objectives,
(c) a statement of the specific educational services to
be provided to such child, and the extent to which such
child will be able to participate in regular educational
programs, (d) the projected date for initiation and
anticipated duration of such services, and (e) appropriate
objective criteria and evaluation procedures, and schedules
for determining, on at least an anuual basis, whether
instructional objectives are being achieved.

v

Just about everyone is scared to death of that provision, particularly
with reference to what it will mean in terms gf cost, in terms of.
- accountability, or in terms of man-hours, to the extent that we may have,

in fact, ignored-perhaps the more significant requirements as they relate

A}
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to administrative procedures directly reléted to the Doctrine of the
Least Restrictive Alternativé. My concerns regarding the Individualized .
education program are (1) that staff development must occur first, and
that {2) we may end up with something that 1is @ostly a paper compliance,
rather than real complianhce.

One of the 5roblems we have yet not faced up to is that the primary

problem handicapped children have in common Ix general education itself.

MAJOR CONCERNS -

The third section of this article includes a listing and a brlef .
explanation of certain areas of concern within provisiohs of.the Statute.

These areas of concern are as follows:

1. The twelve percent celiling and the two percent ceiling with

) ’ respect to total handicapped identified and total learning
disabied identified, .
\_/ 7
2., Comparability of state and local fiscal procedures .

3. SEA - LEA - University colfaboratlon regarding professional
. N
development
4. Procedural safeguards as administrative procedures
5. Differential requirements of programming, state-local level,
and rural-urban environments . v

6. Hold back provisions .

\Qu:delines for administrative procedures

\l
.

8. The direct provider of services in a child advocacy role

9., Compatible diagnostic procedures across the medical and
emotional dbmnur&ltles .

10. Responsibility of state and local educat{on agencies for the.
provision of services for severely and profoundly handicaoped

children and for the process of deinstitutionalization.
4
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- . 4 will briefly outline specific areas of concern as they relate

to each of the ten items | have presented. .
. ¢

LS 1. Twelve Percent Ceiling - Two Percent Ceiling. * .

The twelve percent ceiling gstabli;hed with respect to -
the total number of “handicapped children effectively 'places
,a cap' oh the reported incidence of exceptionality as eligible
for funds, and will effectively prevent the identification of

children with learning needs as mildly handicapped to the

exclusion of the severely handicapped, but does not take into
.consideration the validity of a higher incidence of handicapping.-

conditions within impacted urban envitonments. The adequacy of

»

health care, nutrit1on,;incidence of lead poisoning, and the

debilifating effects of poverty, cultural deprivation, and.

- . -
-

-

3 3 o ° i 7.\
community instability with urban environments can anti does.pro-

*
s
L3 .y

duce a higher incidence of definitive handitapping conditiors

- *

than twelve percent of the tothl school-age population.
A
N ‘ I o
Similariy, the two percent ceiling with respect to
- total learning disabled students identified is not compatible

‘. with the higher incidence within this area of exceptionality

also found in city school systems. It Ts also possible that

this two percent ceiling will result in more restrictIQe
evaluation and/or ]abellinq of urban chidren, including minquty'
grohp chllgré;, as mildly retarded rathe; than learniag dis-
- abled, since there is no compatible two percent celling on

) the identification of children within this area of exception-

ality.




State and Local Fiscal Procedures’

Notwithstanding.the "Hold Harmless" provision of P.L.

94-142, state and local fiscal procedures can effectively

o <

drain of f funds earmarked to provide direct Service for popu-
lations of handicapped children préviously served or inade-
quately served. This can be done in a number of ways, includ-
ing-but not limited to a charge for administrative ove}head,

charging of existing ancillary services already expended by
the schoqﬁs§?%gem, and/or the delineation of charge routines
R RN -

that proraté'Ehe salaries of regular school administrators,

-

vocational teachers, and music, art and physical education

1 - .

feachers so that special education pays for its share' of

the basic service provided fot all children. It is critically

important the requlations regarding Federa® fiscal procedures

be specifically designed to prevent the development of state
é
and local fiscal procedures which might.effectively drain off
£
+funds to pay for existing related services in violation of

the spirit of the Hold Harmless provision.

SEA - LEA - Universiiy Collaboration

1

As was indicated earlier in this article strong con-
siceration should be given .to the develobment of guidelines
aéd/or regulations pursuant to Part D, EHA, to ensure that
handicapped funds provided to téacher-training institutions
are used, at. least in part, to specifically impact on the
level of instruction for handicapped children in local educa-
tion agenc’es, pursuant to'éhe requirements for the individ-

ual education plan within P.L. 94-142.
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4. Procedu-1l Safeguards as Administrative Prccedures

T> . This concern has been covered in depth in the discus-

sion of procedural safeguards in the second section of this

article. Administrative procedures appear to be strongly
indicated, particularly in the areas of the Doctrine of Least

Restrictive Services, the percentage oi handicapped children

2

attending special school progréms, the matter of race and

)

sex equalityt and evaluation and placement of all handicapped . .
children:

It is naive to assume thht the legal rights of handi-
capped children can be guaranteed without specific guidelines
which enfore or permit the state and local education agencies
to act in a child advocacy role, and to also develop adminis-
trative procedures that are specifically designed with ref-
erence to the Dé%trine of Least Restrictive Services. This
includes placement in regular educational environments, non-
discriminatory tesging, evalugtion in the pative language or
mode of communication, and multiple criteria for evaluating

AN

and determining placement.

s
5. Rural-Urban, State-Local ¢

While a higher incidence of exceptionality can and

does occur within urban environ@ents, a higher per pupil cost . .

for educating handicapped children can and does occur in rural

enyiron@sgts because of the fewer numbers of children served b
and the -distance and cost of transportation necessary to

provide service. Because of political and expedient exigencies
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that exist at the state level in regard to Federal legal nan-

dates of any nature and becausé of the resistance csat can
a

and:hoes occur within the local education agency with respect

to serving sevérely handicapped children, it is distinctly

possible that the Doctrine of Least Restrictive Services, as

it ‘applies to deinstitutionalization, will be violated in the

-

implementation of the law. It is desirable to at least stat

- - .

as a matter of Federal record that potential problems within

3
this area will be studied to cnsure ‘uniform compliance in

regard to the process of deinstitutionalization and in regard

to programmatic requlations of Sections 612 and 615.

Hold Back Provisions A

Clearly, the provision which #iows a state education
agency to Qpld back monies from local education agencies who
are providing adequate service is discriminatory against
those agencies, and allows a possible flagrant abuse at the
local level, i.e., deliberately not allocating funds for
special education services in lieu of increasing revenue
entitlement under Public Law 94-142. The regulations in
regard to this provision must clearly prevent this possib[lity

and establish a procedure which does not penclize the local

" .

education agency for providing minimum full service prior tc¢

the availability of funds under the law.

Guide'!ines for Administrative Procedures

Guidelines for administrative procedures can and
¢
should be developed regarding screening and placement deci-

sions, special and regular school placements, and special and
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regular class placements, to prevent tracking, to'prevent dis-
criminatory testing, and to prevent other violations of the
spirit and intent of the Doctrine of Least Restrictive Ser-
vices. The legal precedent in regard to "mainstreaming' is
clearly drawn. As with desegregation and the-thirty year

crisis of implementing Brown versus Board of Cducation the

more we do now, the less we will havégto do later.

Agency Child Advocajj“

Many local education agencies, as the direct providers

of service for the majority of handicapped children served
across the country, are emerging in a child advocacy role
that has significant implications for the education of the
handicapped and for the individualization of instruction for
children in gener;Tfﬂ*Regulations and procedures‘ﬁhich tend
to create and foster an adversary role between the school
system and the parent, the school system and the state, and

- the-school- system'and the legal profession, without .reinforce-

ment of the child advocacy role of the school system, will

result in further denial of the civil rights of the handi-

capped and a paper compliance with the requirements of P.L.
94-142. It is essential that regualtions be developed to at
least encourage procedures which place the direct provider of
service. oerticularly the local education agenci, in a child

advocacy posture.
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Medical-Educational Communities

It will certainly be impossible to provide appropriate
evaluation in the child's mode of communication if, in fact,
the mode of éommunicati n between medical and educational
communities-is incompatjble. There is a distinct difference
between medical diaghosis and educational diagnosis. Terms .
such as hyperactivity, retardation, and minimal brain dys-
function have totally different functional definitions when
used by doctors and:when used by ieacéers. Restrictive in
themselves, when not‘appropriately understood B} teachers
within schools, the language of instruction becomes the
language of pathology, effectively pre-de;erﬁining the child's
adaptation or pe;formance, resulting in a more restr{ctive
instruction and design for servicqs. If not appropriate for
inclusion within reguiation, it is critical that the Bureau

of Education for the Handicapped recognize the need for

development of compatible diagnostic procedures and opera-

tional definitions of handicapping conditions and dysfunc-

tional learning behaviors a¢ross the medical and educationsl

conmunities.

Deinstitutionalization

| am going to make a number of statements regarding
this item which clearly describe my position and the impor-
tance of this process as it relates to the Doctrine of Least

Restrictive Services.




) ' .

The plaFemgnt of institg;ionalized severely and profoundly .
handicapped children in public day school programs is

critical to the process.of deinstitutionalization; and to
the continuum of se}vices for all handicapped children in

5
schools; it established the baseline for the least re-

o

-

, !
Severely and profoundly handicapped ciiildren represent a ’;)

strictive process. -

diverse and,heterggenogs population of children who are

often institutionalized for social and cultural reasons

without a direct.celationship to the severity of the

handicap of- their specific educational needs.

The behavior of a severely or prof;;ndly handicapped child

in an institution is institutionalized and/or dehumanized
behavior. 'lt quite often changes sigéificantly upon

entrance in a public¢ day school program. This is not an .
indictment of the educational program at insfitutions,

but rather an indication of the sjgnificant effect of the =~ T
day school norm vs. institutional norm upon respéﬁsibility
and expectation for the‘child's behavior.-

An educational'progrgm for a severely and profoundly
handicapped child, when cquucted in a residential ins:i-

tuition even though a public day school placement is :

possible and available, is not an appropriate educational

" program, and is a denial of the civil rights of that

child, regardless of the alleged quality of the program.

The ability of the public school system to provide
appropriate educational programs for severely and profoundly
' 159 y
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handicapped children 'is primarily based on attitudinal

variables and willingness rather than.ability. Many

already know how to change diapers, to teach children

-

how to feed themselves, and to teach children how to
-indicate their toilet needs; we just never tﬁought of it
as eﬁucatfon before; and we won't '"learn” unless the norm

is there to help us.

-

If the process of deinstitutionalization is not specifically
designed pursuant to the Doctrine of keast Restrictive Ser-

vices contained within P.L. 94~142, a major significance as-

-

pect of this legislation will be lost.

<

In summary, the rights’ of the handicapped as a distinct minority

group are just beginning- to be recognized. May | suggest that Brown

[N .
sus the Board of Education was decided by the Supreme Court in 1954.

*

twenty. years later, substantive political aancommunity crisis ”
; .

oc urégd in at least twenty American cities regarding its implementation.

) inion, thé Federal government cannot effectively mandate civil

egislation for adpinistrative compliance at the state and local
1

level without;designing'mandatory or permissive procedures to ensure that

.

state and _locally derived administrative norms will themselves’set *in

N .

motion the procedures to meet the civil rights of any minority group. I .

believe this to be particyfarly true for that population of citizens within

this free society who are identified as handicapped.
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