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PREFACE

c.

tie

Public aw 94-142, The Education for All Handicapped Children Act

.151f 1975, is a landmark legislative effo'rt ontbehalf of equal educational

opportunity for the handicapped. Although most of the major rigitts-
,

related provisions of the law had previously been affirmed by a decade of

class....;ction litigation anClegislation.related to education an.d treat-

ment of the handicapped,.this'Act made several important contributions.

1 Among these were: (I) the assembling of the important fjndings df past

0:-

- court act'on and litigation in One reference, (2) the affirmative declara- Pr"

tion that :education of the'handicapped is a major public polieyarena,

requiring Federal intervention in the interests of equal educational

opportunity., and (3)the provision of additional Federal dollars.,to

assist 'with improvement of 'programs for the handicapped.

,

.

. . .
Although this legislative effort and ,this specific Pl.t.have their

-

detractors, responsible educators and citizens are by and large concerned'

Withidevelopment and impementatiarl ofa quality local, state, and

national deliyery system of special' instruction and services for the
-

handicapped, and with the elimination of inequalities of opportunity
A

which currently exist. While most see P.L. .94-142,as a potential assist

.v 4

in accomplishing these goals, there are'problems related to several
° -

aspects of the Act, notably in the areas of,funding mechanisms and level

of Federal appropilations, in definitions, and-4n stated priorities. Ont
t,

of the major anticipated problems is the additional cost to states and

0
'local districts of establishing 0ndmaintaining management systems -

.. P
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,

necessary to ensure compliance with the-myriad of requirements expressed
. . ,

in 94-1. 42, along with the exPected'typral discrepancy between Congres-
.

sional authorizatfoni and actual appropriaitons.

In an gffort to assist large city school districts withimplemen-

teflon of this Act; and with improvement of city special education

delivery swems, the Colincil of tie(Great City Sdhools,under a grant

received from the Bureau of Ed6cat4on'for theHaridicapped, developed a"
p

Technical; Assistance Project (the'SETAC Project) targeted on implemen-

. tation of P.L. 94-142. The'evolution and activities of this Projectare
.

.
. .

detailed in Anthony Kowalski's.contribution in Section C of,this book.

This book primarily consists of a'collection of papers presented.

at'one of the first major activities of the SETAC Project - a National-
. , -

Training Institute for special .education admintstratort and othe'r's held'

in.October,of /076. The primary -emphasis or focus of the Institute was
'

to ensure a common understanding of major provisions of'94 -14? as a pre-
:

requisite to''besign of more §pectfic implementation strategies and

actions.
k

Pape selected for.inclusion in this document are presented in

three.major sections entit led:

A. "Perspectives from Congress and USO E"

B. "Several, Major Provisions: Review and Discussion"

. C. "Implementation Corisiderations and Strategie5"
- .

.
c. ,

. .

.

An Editor's Note prefaces each of these major topical sections.
,

. ;

.......6
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44k., (
SECTION A

PERSPECTIVES FROM CONGRESS AND USOE

E.DITOR'S NOTE

Developing and interpreting major legislation is hard work; and

typically entails a long, multi-year process extending from early research
I

1
.

,

and drafting, to various forms of formal public input, to re-drafting, to

committee hearings, to passage, and on to developmentof 'related rules and

regulations. The Uhited Slates Congress, Corigressi-onal Staff, and the

U.S._Office of Education, thrOTigh its'Bureau for'EducatiOA ofi.the Handi-

capped (BEH); were the 'principal actors in development of,P.L. 94-142 and

of rel d ,USOE Rules and Regulations.

Lisa Walker,a professi.Onal staff member for senator Harrison

Williams, participated in a major way 4nthe process of 'developing this

legislation, and shares with us in'Section A 1 the pers'pective of

.
.

Cohgress and thtir intent in developing and legislating P.L. 94-142.

Thomas B. Irvin, the Program/Policy Officer for the Aid to States

Branch of BEH discusses the perspective of BEH on several provisions of

the law, and details some of the steps in the process of developing

regulations related to P.L. 4-142.

1



SECTION'A-1

CONGRESSIONAL PROSPECYIVES AND OVERVIEW OF KEY PROVISIONS

LISA WALKER

As you begin this contribution on implementation of Public Law

94-142, the Education for All HandiCapped Children Act, its useful to

set in perspective the background of national policy making in this area

at the time that this law was briginally conceived, as well- as, the nature

of its development during the period from about 1972 until November, 1975

The original draft of the Bill, S. 3614, was Nintroduca by Senator
A

Williams in May of 1972. It came against a background of at least one

court case, the Pennsylvania Association for Retarded Childrenfitigation

where the court declared that all mentally retarded children have a right

to an eduation, and that that education must be provided by the State of

Pennsylvania. Following on the heels of this finding came Mill's In.the

Distritt of Columbia, which,eent a bit further than PARC. The courts

there stated that"aIl handiCapped children have a right to educatidn,

that-it was up to the local educational agencies, in tHis case the

Districtof\Columbia, to provide for that edueatiop and-to meet their

--./-
-own,Constitutional responsibilities.

This decision also contained a very interesting provision about

financing arid funding, a statement which is useful in considering imple-
,

mentation. In confronting the question of whether sufficient resources

were available for education of all handicapped children within the

2



a

'District of Columbia,..Ju.dge Waddy stated that if there were not erioUgh

funds to provide a full and'adequate education for all handicapped

ch4ldren--then the educational funding prOvided for non-handtcapped

children would have to" be reduced until all Children were being provided

*equally adequate education.

,

A second and equallY important factor
a

in thediscussion of this

legIslation was the issue of school finance. In the beginning of the

1970's, in Washington, there was substantial discussion to the Congress

. and within the states regarding an 'impending school finance crisis.

There was substantial, discussion about whether the Federal government
0

ought to consider the issue. of school finance and how much more funding

to provide, what the Federal role should be, and hoW assistance should be

provided to states .and to local educational agencies to offset this

school finance crisis.

In 1971, the National, Education Finance Project came out with a

report, arguing that if the Federal government were to undertake substan-

tially 4ncreased funding for education, that there Were a number of

particular areas that were appropriate fora Federal focus. Those were
4

areas where states and localities, have difficulty providing the funding
4

themselves. They singled out the following: Educationally disadvantaged,

children, education of handicapped children, bilingual training and

vocational education.

At the time this Bill was originally introduced on the Senate

side by Senator Williams, people believed that school finance legislation

would be the,next major thrust in education legislation coming down the

pike. And it was thought that most of the time between 1971 and 1976

would be spent trying to develop a reasonable schoorfinance package.

3
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t

i ,

While that project gL
/

/

w at t(lat time to be.a little bit too comPlex, the'

development of this concept/ and this Bill, where it might be going and
,-

.
/

*what it meant, must be seen in light of the general issue of school

At that ime/people involved in'special education--Senator
-

finance.
\

WitlliamS\, Senator /Ran, and other members of the Subcommittee an the
N

--Handicapped in the Senate and John Brademas and Al Quie in the House-- .

/

were con erned abo t a way to ensure that if substantially increased

,
1

i
:

Federal funding/S/ hould occur at the Federal level, that certainly one
i 4

substantil ea of need was the education of handicapped children,.

..- I

Fl al)y, this law must be seen as a parallel development with the

/ /
increase

/
in Court cases on right to education in the different states and

-the Oaissage/of-tomparable. state laws. By the time the Congress enacted

./
1

,his law in 1975, more than 45 states had already enacted their own

mandatory legislation.
lo

In terms of what this legislation is intended to do.and what the
I .

4

perspective of individual Congressmen and Senators is regarding their

intent, it's important to note the statement of'pprposeend to look at
,

.the provisions of the law which require certain specific minimumstandards

forespecial education for handicapped children. The,Congress stated in .

the statement of purpose that tNey,intended to take up their.responsi-

.bilities under the Constitution to assure equal protection of the law and
,

that that meant setting down some basic minimum standards which would

.

assure the eaucation of 'all handicapped ghildren through the United

States. ci

Both the House and Senate reports at the time referred to the

number of haneCapped childreneight-Million in the country - -and that

approximately 1.7 million of these children were.not currently being

11
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- served and had no educational services at all and that approximateiy 2.5

million of these children were receiving currently inadequate services.

The House report went furtherto recogniie that:the courts had

made clearthat the rightto'teucation for handicapped children is a

present right:-.-not one thA-t'can wait or that is undercut by insufficient

Financing or by the fact the individual states or local areas were not

providing.that eduction.
o

The.Senateirep6t pointed out that'ii was the Committee's belief

that 6;ngress must take a more active role under its responsibility for

assuring equal protection of the law. The report went on to say that

local e ducational agencies should not look to this assistance as genBral
A ,

revenues or generalized' assistance to mitigate their own responsibilities

with respect to the provision of a free, appropriate public education to

'

all handicapped children.
S

1

This law does depart from the form of other educatioh law. Other

prodraMs such as Impact Ai.d, Title'l, Bilingual Education, and others are

laws which do not set forward the same kind of basic minimumstandards.

The reason the Congress did so in this case was to assure that all

children would be provided equal protection and to assure that there were

certain bask minimums that were guaranteed to the'se children and their

parents.

First and foremost, these standards wete designed to assure that

each child received a.free, appropriate public education defined to mean

special education and related services provided at no cost to. the childls.

parents, and provided in accordance with en individualized education

program.

5



Secondly, the Congress built in provisions to assure both fiscal

and programming accountability. These provisions were designed to assure

that they would Nave dat and that they would be able to tell, that the

Bureau would be able.to ell, the states wo be able'to tell and indeed,

that indivYdu.allocal dCational agencies would able to tell that:, in

fact, each ild,wes eceivirg an appropriate education designed to meet

h
needt.

ongressional intent in this law is very clear, perhaps much more

ham most other education laws. And, despite the fact that there

has in professiOnal circles been discussion about the complexity and tfit
.. .

comprehensiveness, of thislaw, in terms of its basic provisions I lelieve.

(3

this law is pretty direct and it's pretty strahhtforward. I write this

"knowing, by the way, that TowIrvin's 'contribution in Section A 2 will
. ;

state that aspects of the aw aren't clear, and that they're (BEH) having

problems writing regulations., But I do believe that the provisions are

clear, and they were intended to be simple and straightforward.

Let me at this point provide a short review of'the provisions of

the law. I suggest that the law sets'out to provide an effective,
't 4 r

...,1b,'orderly mechani5.111\which local educational agencies, regional units, /

states an'the federal 'Overillent might work together to assure that each

handicapped chile has available a free,priPropriate public education.

This law does this, I think, not by_requiring a nUmber of onerous

substantive provisions,lbut by setting down basic pr=ocedural or process

requirements,. Let me liscuss-some of these.

It requirds that a free, appropriate public education be avail-
.

able fo all handicapped children, aged 3 to 18, by September 1, 1978,

and requires that all handicapped children; aged X3.21 be provided a

free, appropriate puWic education by September 1, 1980.

6



There's an exception, however, to that provision, which provides

that in the age ranges, 3 to 5 and 18 to 21, tharwhere the provision of

services is directly incOnsisterft with state law, or where the state lawn

(prohibits or does not expressly authorize the provision of services,

/those services xlo not have to be provided.

.

Secdnd, the law' requires that educational services be provided at

no cost to a child's parents, regardless of whether the child is.se;wed

in thec4ocal educational agency, in an institution, in a separate class-
,

room, in a residential facility, in-state , out -of- skate.

Third, the law speci-Oes the basic procedural protections 1-equir-

ing nondiscriminatory testing, prior notice. and an opportunity for a

hearing, and the opportunity to evaluate and to review and evaluate all

records. These provisions are identical to, or contain only slight crari-

ficafions of, those provisions which were contained in Public Law 93 -380.

. In addition, and primary to the assurance of an appropriate education for

\each handicapped child, the law requires that each child be served in the

1eaSt restrictive environment--meaning,that each child is to be served in .

the most nornialized educational setting which best fits his or her own

educational needs.

Fourth, the law provides that each child shall be pr vided an

individualized education program. The Congress saw this requirement not
i

as an onerous paperwork requirement, but more as a dynamic planning and

. .decision making procedure by which all people who are involved_in the

education of a handicapped child--the parents, the child, the teacher and

_a representative from the local educational agency -are brought together

to make decision as to what specific needs the child has and what
,

services will be provided, and to agree upon a timetable for providing

those services. This provision also underlined a policy adopted by the

7
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"Congress two'years previous, in 1974, intending to encourage the indivi-

dualization of instruction for all children in education in the United '

States. It also requires each state to adopt &policy assuring that

every handicapped child has'the right to an education designed to meet.

his or her own individual' needs. . ,

,..

Finally, to assure that all children will be provided an appro-

priate education, mechanilbls are built into the law to assure that state

and local districts wouldmove in the directicTof providing services
o . ,

and would reach the point of serving ajlthandicapped children by September
/

kJ, 1978. .

The law requires that the state educational agency become the

final responsible authority forprovidir an education for each handi-

capped child, whether that child is served,by an in-state agency, an out-

Of-state agency, or a noneducational agency, and that the state educa-

tional agency would remain responsible regardlsss of whether another

local'educational agency or other- authority was delivering the direct

services.

In terms of funding, this law adopts a new funding formula. This

formula is based on the number of handicapped children served and was

adopted to provide an incentive to states anCto local districts for

serving handicapped children because they will be reimbursed on the

number of children served.

itt. In addition to this, the law also requires that the money so

received from the Federaovernment be focused on the neediest popula-
\L_J

tion with a first level of priority on handicapped children who are un-

served-and a seeond levdl of priority on children with the most severe

handicaps,.
.\

C

8
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In the first year of the operation of the new formula, which is

Fiscal 1978, beginning October 1, 1977, or a Year from now, money will II
0 . .

allocated to a state based on the number of handicapped children being

served within the state. Within the state it will be split--50 percent

Of the money to be retained at the state educational level, to be targeted

on children unserved and 50 percent of the money to be passed through

automatically to.local districts.

* In the following year, which is Fiscal 1979, 25 percent of the

money remains at the state educational agency level for targeting on un-

met needs--perhaps rural districts, areas-of loci concentration, or what-

ever happen to be the needs of the state at that point--and 75 percent of

the tmoney flows t

agencies.

h on an entitlement basis to local educational

(. think it's probably useful at this point for me to discuSs the

way the local entitlement provision works. There are ways for a state

to withhold funds from a local educational agency. In summary, an LEAwiIll get their money based on the number of children they are providing

educational services out of the 50 percent. or 75 percent LEA. share.

They may also get additional funding from the state level if the state

determines that there are particular needs in that area and money needs

to be focused on that loca,1 education agency. However, to get anyfund-
4.......,-

ing.at all the LEA must meet certain requirements in order to receive

that muy. It must be fully eligible under the °terms of the law; i.e:;:

providing due process procedures, individualized education programs, et

cetera, et cetera. It must apply to the state and it must have an

Acceptable application.

9
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1
Secondly1 the LEA must, be able t',6 generate in dollars, as a result

. ,

of the number of- children it serves, at least $7,500. This provision was
.

.

.
.....

adopted to assure that funds would flow through to 'Local: agencies in

grants large enough to do. something with. With that $7,500 you'd be able

to buy, for instance, at least part of a person and it would not be just

$10, $15, or $200 here and there.

At the time that'we were working on this provision of the Bill,

if unding were at'$le3 million, which was where At was when we were

4?
consigdring it, to meet this $7,500 minimum you would have to have 7,000

q, sA01 children, Orhproximately 700 handicapped,children in your area.
C'

4

This has changed-since appropriations havtincreased. But if'you know,

that was the figure when funding was pt $100 million and currently appro-
.

priations are at' $315 million, one can get some idea of what the differ-
41*

ential- is.
. 4,- 441

Another provision which regulates.the relationship detween the

local educational agency and the state educatiOnal agency provides' that

. a state may withhold money from the-loca) educatonal agehcy if therLEA'-

is serving 100 ptrcent of its children and it's providing a free, appro-
.

priate public education to each and every one of these hai;dicapped

children. This was adopted so that funAing could be focifsed on areas

of hioggh need within a state--a goal of the Bikl being to ass'uresthat

peach child receives an education. It was not.intendeetd provide an off-
,

set,for local educational agency expenses. The main intent of this

provision is to assure that each child receives a education and to

. assure that the money gets. targeted where there is most need%

In terms of this provision, however, the state has to find that

a local district, is providing all children a free, appropriate public

10

17



0

education, which means providing an education consistent with the individ-

ualized pi.bgram requirement. And there is an appeals procedure available
,

to,en LEA under the General Education Provisions Act if it wishes to

challenge. a state's decision.

On another funding-related issue, the issue of level of 4ppropri-

-

f%

. .

etions is important. .As indicated previously, at the time e.con-
o

sidering this Bill ihsthe Committee, funding was at $100 Million Ft has

substantially increased.' It doubled in Fiscal 1976 to$2 lion, and

we're able to obtain $315 million for Fiscal Year 1977; To see the real,

growth for. this area, and a measure ,of the importance that the Congres

)

place; on providing funding and assuring that each handicapped child has. .

(:04n education uniquely suitedto his needs, one must cons der that, in

Fiscal 1973, only $37.5 million, was 'being spent in this area. Thus, we '.

erernot talking about a juMp7from Mt million to $315 million, we are;

really, talking aboutg movement from $37.5 militon'to $315

Another prbvision of the la* which should be mentioned with

respect to funding is that local educational agencies and state educa-

tion.al 4gencies and'other agencies receive money from the Federal govern-
».

.ffent under the Vocational Education Act, under Headstart, under Title I

and under Title III or IV of the Elementary and 'Secondary pducation Act.

Public Law 94-142 does require that(those funds be spent in a

manner which Fis consistent with assuring free, appropriate education to

)

all handicapped children. This funding within states also must be

targeted in a *ay that meets the objectives of the state plan and of

the local.education plan under PublicLaw 94-142: I suggest, then, that

the funding history so far has been very encouraging, and I believe that

. 7-

we will be able tolobtain continuing growth in this area.

11
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At SECTION A-2

/
BEH PERSPECTIVES ON P.L. 94-1.42 AND ON REGULATIONS DEVELOPMENT

.1%

THOMAS B. IRVIN

While 94-1142 is referred to as the Educat-i.pn for r!11 Handicapped

'ChildrenAct, it's not a new, discreet laW unto itself. Public Law, 94-

142 - simply provides amendments to Raril3 of the Education of the Handl-.

capped Act, just as Public Law 53-380 provided amendments in 1974.'

It's also worth noting\that many. of the rovisions in. 94-142 are

. not new. Many were provisions of P.L. 93-380., In fact; there areAome
.

six oraseven,of them--the area of due process, nondiscriminatoryltesting,

..least restrictive environment, priprity.to children not receiving an

education, child identification and confidentiality are some. Also, we

didri't even need P.L. 93-380 to knoo w that there's such a thing as least

restrictive environment. Several previous court cases and state laws

had already had with respect already establish that Doctrine,as a major

right related to matters of Education.

ft's very much worth-noting that Public Law 94-142 is a basic

civil rights law. This law guaranteestO handiCapped children certain

rights, and protections, and these,rNhts*and protections must be pro-
.

vided whether a'local district is getting funds under Part B.or not.

The Civil Rights of the handicapped have, in addition, been addressed by

t

other related leg4slation. Section 504 of the Rehabilitation Act of

1973, which is now going to be administered by the Office of Civil Rights,

12

19

6,

.1



1S-a very'strong piece of civil rights legislation. This Section, only

four or five lines long, says, in effect; that no otherwise qualified

individual shall solely, by reason of his or her handicap, be excluded

from, participation in, be denied the benefits of, or be.subject to dis-
,

. crimination under any program or activity receiving federal financial

:assistance.

.
The proposed regulations under, Section 504 and the regulations

under 94-142 totally parallel each other. In one sense, it really.

doekkt matter whether 94-142 is in fact a civil rights law,'or whether. .

by ndi\following it you're in violation under504. The,end result really '

rs,the same, as the primal.), issue is addressed by:both statutes

I'd like to dfs,cuss the public involy,ament activities we've had

in the regulations development process,, and then treat verybrieflyithe

nature, scope and organization of the regulations. .Following this I

will touch briefly on a few substantive areas.

. In the balance of this paper, I will discuss first the public

involvement activities we've conducted during the regulations develop-

ment process; second the nature and scope,of the proposed regglations;

and third so6 issues related to the provisions for a free, appropriate

public education, due process, nondiscrimiriatory testing, least restrrc-

tive environment and individualized education programs.

First, some comments on the public involvement aetivities

related to development of regulations'on 94-142. When Public Law 93-38Q

'was passed, and from some of out experiences in'development of.regula-

.tions for that act during 1974, it,became very clear that major public

involvement and input 1%.the regulations development process was needed.

Thus, when P.L. 94-1421was passed in November, 1975, we Made the decision

13
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-to take the law to the field and get input from a whole variety of people

throughout the country before any writing was done, and second, that we

would then convene a large writing team outside of the Federal government

essentially to assist BEH in developing concept papers that would be used

I

as the basis fgr writing regulations under P.L. 94-142.

In this report, the Bureau actuklly comducted.a total of twenty

meetings, from March to August of 1976. These meetings were conducted 9n

both a geographic and special interest basis,' Ov'er 2,200 people partici-

pated in these meetings, and BEH recei-ved hundreds of responses.

In June, BEH convened the previously referenced large outside

triting team again. This team was composed of:, 168 people. Of the 168,

there were about 17 people representing local education agencies, with

some four or five great city schools represented. 'During this second,

'1 three-day writing team meeting,°we divided the 186 participants'into 12

topical groups around major topics in the law, such.as.,R i'sonnel develop-

ment, least restrictive environment, due process and so forth.

Every topical group was given a tabbed and underlined copy of the

, law, the complete legislative history and everAcomment that BEH had

received from the 11 input-meetings that had'been conducted. Writing

team members were gr7.65 a charge that before they left there at, the end

of the three-day meeting, they must deliver to us a concept paper deSling

with their topic, which we in turn could use later in writing regulations.

Each of the 12 groups came up with a product by the end of the third day..

Asa next step, the twelve topical group. products were developed

into a consolidated concept paper. That concept paper came out arouhd

August 20, 1976. The concept paper was sent out'to approximately 300

people, including the 168 in the regulatiohs writing group plus a number

14
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Of other incividuals. We received some tremendous responses. Two addi-

tional draft consolidated concept papers were issued, each refleCting

major'changes over the earlier drafts.

A second major issue which needs to be addressed is the nature

and *cope of P.L. 94-142 regulations. One specific issue facing BEH is

how detailed should regulations be. We had some commenters who really

ifeel that greater specificity, is needed and more direction is needed from
4,,1"

,'.the Federal level. We have, however, a lot more people who are fearfpl

that the Federal government is going to overregulate.

Here's the pdsition we've taken. We see the development of regu-

lations as being an evolutionary process that's, probably going to take

several yearS to fully develop. O.L. 94 --142 'is very specific on many

points, and since implementation, or rather, the consequences of imple-

mentation, down the road some, we feel that the most rational appr6ach

to follow at this time is to write minimum regulations and then to amend

and revise those regulations as need and experience dictates. The,fact

that the concept paper on which regulations will be based is 200 pages 7'

long does not belie our intent. Much of what has been done in developing

the concept paper is,to lift verbatim primary sections of tho law, since°

the ultimate aim is that users would not have to reference 14 different

Oocuments. In this writing model, everything that's pertinent--including

all of the Act itself--woul4 end up in the regulations, plus whatever

interpretations are necessary. Our basic approach has been to expand on

the law only where it seemed to be necessary for_points of clarification,

or where further direction seemed to be essential.

15



A quick overview of the.organization of 'the regulations may be

useful, and the following brief comments discuss each major, section of

the pidposed regulations ddcument.

Part A of the regulations document is a basic, general introduc-

tory sub-part which includes the purpose and scope of the regulations, as

well as necessary definitions. All the major defbitions of words.or

terms used throughout the whole statute are in this'section.

The next category in the regulations, covering subliares B

through F, deals with the conditions and the procedures which must be .

followed in order to receive funds under 'Part B. in other words, if

you're a state' education agen9y, you will haVe to submitan annual
. ,

program plan, to the Commissioner of OE. If you're an LEA and you want

to'receive funds you must submit an annual application to your state.

education agency, and so forth. Sub-part F' contains the procedures for

counting children: :These procedul-es have already appeared in proposed

form in regulation,s and were issued on September 8, 1976.

One specific point related to the LEA application requirement

should be made. All points that.are in the LEA application are verbatim

requirements from the law. The only thing BEH did is to add headings.

Most of those requirements deal with assurances and procedures. In this

respect, it's important to bear in' mind that the state education agency,

not the Bureau of Education for the Handicapped, will determine the forms

a6d procedures to be used by each LEA in submitting the application to

the state agency. it may be, however,that, beginning in Fiscal 1979,

LEA applications will .be able to incorporate by,reference the major

procedures from the 1978 application. Many of those procedures will

presumably not change.from year to year, so a district won't have to

16
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-\ keep repeating and repeating and repeating. That's what BEN is going to

ask the states to do in the submission of their annual programIplan,and

\1 presume tIey would follow the same procedures with LEA's.

. ' Sdb-part's G thr6ugh M of the'RegulatiOns, deal with indiVidual

rights and protections and safeguards which are applicable to all public-
A

educationagencies in the state.
4

- Sub'-parts N and 0 relate to private schools, and SUb-part P is

comprehensive Personnel Development. The provision for Personnel Develop-
-

: ment-is a basic state education agency requiriMent, but there is-a linkage

\\,,

with the LEA defined.

Sub-part S..relates to financial participation. Sub-parts Tand

U are the CommissiOner's hearing procedures with respect to state educe-
.

,tion agencies, and specify his responsibility for withholding funds in.

;

certain cases.

Finally, the last sub-part, Suli-cart V, relates to incentive

grants.for educatiori.of children in the three to five age group. .That's

a $palate provision with a separate funding authority.

The final major section of this paper deals with several major

P provisions of the law, and with selected issues Or questions which have

7 .

to be addressed in developing specific'regulations.

The free and appropriate public educaion requirement, which is

included in'-Sub-part G, is a new provision. BEN basically adopted the

language from the statute, which says in effect that a free and appro-

priate public education must be available to all handicapped children 3

to 18 by September 1, 1978, and 3 to 21 by September 1, 1980. There is

one exception, and that is with respect to children 3 to 5 and'18 to 21,.
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z
P.L: 94-142 provisions, do not apply if they're inconsistent with existing'

;

state law or practice or, court order.
:...

The term "practice" is a very troublesome term In thise provisions,

xand frankly the 831-eau has not at.this'time fully come to grips with this.

Some.advocates are s3ying,to us- if oneLEA in a state is serving any

handicapped children betweenthe ages of three and five, then every

distrtct in the state must serve all handieppOdd children between the

ages of three and five. The Bu'reau has not-taken that particular position

.
at this juncture. -

BEH posture at this time is that the term "practice" relates to

programs for the education of handicapped ochildren which are permissiiie

in nature; and under pilimissive state legislation, with respect to
- 0

handicapped children ages 3to 5 and 18 to 21, the state and local edu-

cation agency shall determine'the target populations to be served and

the nature and extent of services to be provided. .That's the position
a

the Bureau has taken so far.'

1 The law also requires state anti local education agencies to .

provide a goal of full educational opportunity for all handicapped'

children, and this require was included in Sub-part G.

As part of the fu,11 educatiOnal opportunities goal we did add a

basic rights issu'e-Pfrom the Congressional report language, which states,

in effect that handicapped children must have available to them the

variety of program options available to non-handicapped children, in-
,

cluding but not limited to art, music and vocational education. Also,

in keeping with the repOrt.1anguage in both the House and Senate reports,

the regulations will specify that,physiCal educatiq?,services must be

available to every handicapped chid,and that handicapped children

18
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1

should be afforded the opportunity Co participate in the regular physical

education program unless the child's individualized education program

indicates the need for specialized physical education services. If

4
.specialized services are needed then the agency must eisther provide them

.or arrange.for them to be-provided.

Another. requirement, the procedural safeguards requirement,

originally came about to P.L. 93-380, but has been greatly expanded under

P.L. 94-142.. Section 615 of P.L. 94-142, for example, is so specific

that it was incorporated in its entirety in the regulations, and was

expanded on only where necessary for further clarification.

The ilbgulationS will.exparid considerably on the requirement that

parentsof a handicapped child must be afforded the opportunity to obtain

an independent evaluation of the child. Thaes all the statute says on

that issue. That's all that was said under P.L. 93-380 previously.

. .

Some clarification is needed because all parents already have the right

to an independent evaluation of their child. The issue seems to center

on the cost of evaluation and who pays. I9-this respect, it is our

position that, if the parent obtains the evaluation directly through his

or her own efforts, the cost of the evaluation will be born by the parent.

However, the results of that evaluation must be considered by the state

or local'education,agencr in any decisions made with respect to the

provision of a free, appropriatepublic education for the child. And,

in .cldition, the results could be presented as evidence at an impartial

due process hearing.

if, however, the parent should come tothe.school district or to

the state and request tftai an independent evaluation be provided through

the state or local' education agency, and if the agency agrees with the

19
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request, then the agency would pay. If the agency doesn' agree with the

request, and the parent submits a c6mplaint as.part of due process, then

the issue of who pays for the evaluation could become the subject of an

Impartial due process hearing. If the liaring.oqicer feels that addi-

tional evaluation data are needed on a child to help make a decision

about that child, then the cost for that evaluation would be at public

expense.

As a check and balance dimension, however, our posture is that;

whenever a state or local education agency pays for the cost of the Inde-
re

'pendent evaluation, that agency may establish the criteria under which

the evaluation may be obtained, including the location, and thtqUalifi-
kis

cations 'of the dcaminer%

The regulations cite verbatim the provisioas with respect to

impartial due process hearings, hearing. rights, administrative appeal.

and civil action. A minor change regarding the impartial hearing officer

44as made: Under this change, no hearing conducted pursuant to the

A requirements of this sub-part may be conducted by an employee of the

state or local educational agency involved in the education or care of

the child, or by any perton having a pers'Onal or professional interest

which would conflict with his or her objectivity in the hearings. A

person meeting the stated conditions of impartiality who is paid by a

state or local education agency to serve as a hearing officer would not,

however, be considered to be an employee of that state or local agency.

The same provision was made with respect to paying surrogate parents.

As a side note, I personally do not believe that a school board

member can serve as an impartial hearing officer. However, we cannot

regulate on this point because the statute only prohibits employees of

agencies from serving in that capacity.

20
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The individualized education programs (IEP) requirement ,is a

major one:- I feel this is the key provision 'in 94:142. The term IEP is

applied to specific provisions in seven different points in the statute,

and the legislative history from the eight majordocuments in the legis-
. 0

lative history is more extensive on this point than any o t in

the entire statute.

concerns raised. .

The first relates to the issue of can, you conduct a planning conference

.\
for deveoping an !EP if the parents don.'t attend? The law Is pretty

specific on that. The rules specify that every attempt must be made to

assure parental participation, including scheduling the meeting at a

mutually agreed upon time and place. However, if a parent furnishes a

written waiver of his or her right to attend the conference, or if the

parent cannot be located, or if the parent simply does not respond or

refuses to attend, the local education agency must document their efforts,

and, once they are appropriately documented, may then proceed without the

parent being in attendance.

The second concern relates to the question, "Is an individualized

education program a legally binding document?' That's very threatening

. to teachers. It's also certainly threatening to school district
s

dials. Congressional report larguage in both Houses say no. For

example, the June 2, 1975 Senate Report contains this statement: "It

is not the committee's intention that the written statement developed

at an individual planning conference be construed as creating a contrac-

tual relationship." Now, I think the intent or the expectation of what's

supposed to transpire is very clear. First of all, the local district

must develop an individualized education program on every ckild, and is

21
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kresponsibte for providing the services consistent with that IEP. But the

agency and the teachers certainly could not beheld accountable if the

child does_ not achieve the growth that's been set forth in his annual

goal and short term objectives.

A few comments on the Doctrine of the least restrictive environ--

ment should also be made. In keeping with the statute, the Regulations

require a stateduration agency to establish a policy and procedures with

/,
respect to Vle least restrictive environment. The provisions are appli-

-0,

eable, as mil,know, to each local educational agency. As articulated in

the-corkept paper, each handicapped child's placeMent must be determined

at le.ast annually and be done on an individual basis, and that, where

possible, the IEP Be the vehicle for making this determination. Also

required is that each,l.gtate must establish a continuum of special educe-

lion placemerit -seMces. Continuum points, or levels, are not specified

because in one state there may-be eighteen levels and in another state.

more or less. What is set is a minimum by saying that each state's

?
continuum must inc*.-deat least the placement options set forth in the

statute itself.

There are a number of areas which have not been addressed in the.

regulations concept paper. The whole issue of how to administer the

priorities has not been addressed. The funds are distributed by the

states to the LEAS in the context of,these priorities, and fundsre
)

supposed to be used in terms of these priorities.

A related question to this is how can an LEA use funds. 14 an

entitlement of a million dollars is allocated to a particular district,

specifically how can you use chspe funds, given certain priorities as

applied to an individualdistrict. On another finance-related issue,
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the whole issue of comparability is one we haverOt resolved completely.

We elected at this time to just simply reiterate the statutory statement,

on it.

In summary, 1- should state that Public Law-94 -142 is not an,OE

,.law, it's not a BEH law. It's the Law of the Land. It's clearly going

to affect every one of the 16,000 school districts in the nation, all of

the SEAs, every institution of training and every institution,serving

handicapped children. It ultimately either will touch or have a direct

effect on every handicapped child in the country. Noy, if any have hang-

ups with the law itself, the only recourse is thr.ough the Congress, not,

through BEH. But until that law is amended, all professionals and

citizens together have the responsibility to get on abOut the business

Of attempting to implement this Act'as quickly and as smoothly as

\ posilble.
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SECTION B

SEVERAL MAJOR PROVISIONS: REVIEW AND DISCUSSION

EDITORS' NOTE

Contributors to this Section, are professionals knowledgeable

-about the background And content of selected major provisfons of P.L.

94-142, and each has explicaped in detail one.of these major provisions.

These contributions are ineknded to provide the dimension of professional

opinion and Information as a.svpplemene tb the more formal language of
4

Taw and regulation, and to provide conceptual depth and a broader knowl-

edge base than one could obtain, strictly speaking, from the words of

law and regulation.

, Uve of the many major provisions of P.L. 94-142 were selecjted

for purposes of tpis text. These are

1. Funding and Entitlement Provisions

2. The DOstrine of the Least Restrictive Alternative Requirement

3. The Full ervices Requirement

4. The Individual Education Program Requirement

5. The Nondiscriminatory Testing and Evaluation Systems
Requirement
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.SECTION B-1

FUNDING AND ENTITLEMENT UNDER P.L.'94-142

RICHARD-A. ROSSMILLER

rublic Law 94-142, theEduckion,for All Handicapped Children

Act, includes a basic funding formula which provides that entitlement is

to be base on the numher of handicapped children, ages 3 to 21,

plied by the average pupil expenditure "in public elementary and secon-

dary schools in the United State's," multiplied by a specified percentage

that is stated in thelaw.

7 The percentage stated for the first year, Fiscal 1978 (beginning

Ocpber 1, 1977) Is five percent. The percentage increases to lb .percent

for Fiscal 1979, to 20 percent for Fiscal 1980, to 30 perce7g)t for Fiscal

%
1981, and finally to 40 percent for the fiscal year beginning October 1,

1981 and each year thereafter.

It must be remembered, however, that the formula only establishes

an entitlement formula; it does not guaranteethat the necessary funds

will be appropriated. Unless Congress appropriates the necessary funds,

the amount of Federal funding will fall short of the amount needed to

provide the percentages specified.

The'term, "average per pupil expenditure" is defined as the

aggregate current expenditure in the second year preceding the fiscal

year for the computations." Expenditures for capital outlay and debt

service are excluded from thecomputation. fhe computation includes all



expenditurei by local educatio'n agencies (LEA's) as well as direct state
4

expenditures: Thus, the computation is based on aggregate current expen-

dituresi)y all local education agencies in the second fis al year,preced-

ing the fiscal year of the computation, as well'as all direct state

expenditures for services. This sum is divided by the total number of

pupil's in average daily attendance to obtain the average expenditure per

pupil in the United States for elementary and secondary schools.

The number of handicapped persons ages .3 to 21 is,,defined as, the

average number of handicapped persons rbceiving special education and

related services on October 1 and.February 1 of the preceding fiscal

year. That is, a pupil count is taken on 'the first'of October and the

first of February and averaged to determine the number of handicapped

persons ages 3 to 21.

An example will illustrate the compbtation'prodedure. Let us

assume that a state has 100,000 chili -n who qualify asWandicapped under

P.L. 94-142 definitions. Let us a so assume that the average per pupil

expenditure for elementary and seco ary schools in the United States is
.

$1,200. For the4first year orthe program, one would compute the stalC's

entitlement by multiplying the.number of children (1.00,000) by $1;200 and

multiplying that product by five percent, thus obtaining a product of
k

$6,000,000. ..

Durin the first year, Fiscal 1978, 50 percent of the funds must

be distributed to local education agencies and intermediate agencies

which are prod:ng services for handicapped children. In Fiscal Year

'..1379 and thereafter percent of each state's entitlement 'must flow

through.to local and intermediate education agencies.

r
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The money...retained by the state may be'used to support direct

services provided by the state and aloto help cover administrative
N

costs. However, there is'a limitation.on administrative costseither

'five percenr of astate's entitlement or $200,000, whicheVer is greater.

To.summarize, in Fiscal 1978 a state with an entitlement of

'$6,000,000 wo(ild have to "flow through";to tocaleand ntermediate educa
,

tion agencres'at least $3,000,000. More than halfoethetotal amount

could 'be allocated to local and interMediate agencies, but half of the

total must flow through. In'Fiscal Year 1979 and thereafter, 75'percent

of the'mongy'the state receives must flow through'to local,and interme- ,

diateeducation agencies.

Turning to LEA's, the allocation of funds to locallagencies is

based on the ratio of the children served in the agency to all of the

children served in the statety LEAs'and intermediate agencies that

apply for funding. If we assume, for example, that an LEA.has)0,000

.handicapped children out of the state's total .100,000, that LEA would be

entitled to'receive 10 percent.of the funds that are available for

distribution to LEA's in the state. If we assume that the state has

$6,000,000 to distribute, and that half of the $6,000,000 would be

distributed to LEAs, then the Local education agency in our example

would receive $300,000. $300,000 w111 not go far toward

defraying the cost of educating 10,000 handicapped children. During the

initial year of the program the amount of money involved is relatively

small. However, if the: appropriations come close to the entitlements,

by 1982 (when 'the index number is 40 percent rather than 5 percent) the

amount of money involved will beifome quite significant and would defray

a substantial share of the cos of educating handicapped children.



Some additional limitations_contained in the law should also be

noted. Perhaps most important is the specification that not more than

12 percent of.the pope i6n ages 5 to 17 cAn be claimed as handicapped.

Furthermore, not more than one-sixth of the persbns identified as handi-

capped may be pupils with learning disabilities. (The law also calls

for a special study of learning disabled handicapping and there is a

possibility that the two percent restriction will be modified in the

future.) The 12 percent limitation undoubtedly %X; imposed to foreyall

the use of P.L: 94-142 asa way of securing federal support for the

eclucation of virtually all children in the country under. the guise that

they are' in some way handicapped.

The law establishes two priorities for service: (1) first

priority must be given children who are not durrently served at all and

(2), second priority must be given to improving services for'those who

are now'being served, but not adequately. These priorities.create .the,

possibility that a district that is already providing addquately for'.

handicapped -children could be precluded from receiving funds under P.L.

94-142 until other districti within the'state have met the first two

priorities established in the law.

-,_Reference is made in P.L. 94-142 to "allowable costs." I inter-__

pret allowable costs as funds utilized for the conduct of programs and

projects approved by the state education agency. The law contains a

description of the local plan--the application--that must be submitted -

by an LEA as a prerequisite to receiving funding. Each LEA must, in its

application, provide satisfactory assurpnce that the funds receivy&will

be applied toward meeting the excess costs incurred in providing that all

handicapped children residing in the territory served by the agency

28

35



4

providing the services will be identified, located, and evaluated. The

plan must alo provide, a practical method for determining which children

are currently ,receiving special programs, and must also establish the

policies and procedures to be utilized in developing the individualized

educational programs called for by the law. The LEA's plan also must

establish a goal for accomplishing provision of full educational oppor-

tunities for all handicapped children.

. The plan submitted by the LEA =1st also provide satisfactory

assurance that funds received under the provisions of P.L. 94-142 shall

be used only to pay for the excess cost directly attributable to the

education of the handicapped, as well as assurance that the funds will

be used only to supplement the funds already available artd to increase

the level o tate and local funds expended.

In no case shall the funds provjded under P.L. 94-142 supplant

.seate and lodal funds. There is a_provision,however, that if a state

can satisfy the U.S. Commissioner of Education that adequate educational

services are being provided to all handicapped children in the state,

then funding received under the provisions of P.L. 94-142 may be used to

supplant rather than supplement state and local funding.

The law defines "excess cost" as the cost above the regular cost

of providing education and related services to handicapped children in

elementary and secondary programs. "Regular costs" are defined as all

expenditures for elementary and secondary students in the preceding

school year excluding capital outlay, and debt service. The intent of

the law is to provide Federal support for a portion of the additional

cost involved in providing educational programs for the handicapped.
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Regular costs may be computed by deter ning the total expenditure

per elementary and secondary pupil inthe district and subtracting from

that total cost (a) expenditures under P.L. 94-142'4, (b) expenditures

under Titles I and VII of the Elementary and Secondary Educa'. Act,

(c) expenditures for special education and related services from state

or local soces, (d) expenses for compensatory education and related

services, and (e) expenses for bilingual education and related services.

This net expenditure figure is then divided by the average number of

pupils in membership in elementary and .secondary programs based on a
%

pupil count taken on October 1 and February I of the preceding school

year to arrive at the cost per pupil for the regular program.
1

In short, the procedure is to determine gross expenditures,

exclude capital outlay and debt service, and subtract expenditures for

programs designed to serve particular target populations. It assumed

that the net expenditure determined through this'process represents the

cost of the regul. educational program.

Potential Problems

Perhaps the most serious "potential problem inherent In:P.L. 94-'

142 is the possibility that the sums actually appropriated will be insuf-

ficient to achieve the level of funding authorized. The requirements of

the law must be met whetber'or not the amounts actually appropriated

attain the levels of funding authorized. Should the appropriations be

insufficient, it will be extremely difficult for states and local edu-

cation agencies, already hard pressed for funds, to provide the level of

support needed to meet the expectations raised by.P.L. 94-142.

Another potential problem is the relationship of money available

under P.L. 94-142 to the state/local funding of special education and
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general education. This relationship will be of concern in all states.

The 50 states have widely'varying provisions dealing with the financing

of educational programs for the handicapped. Some states use categorical

aids; some use the state's general aid program; some use combinations of

categorical and general aids. P.L. 94-142 provides that the state can-

not reduce its current contribution in support of education of the'

handicapped until it has satisfied the requirement that al1.,handicappe'd

children are being served adequately. Bit how does one go about estab-

lishing whether or not the state is or is not maintaining its contribu-

tion? This can be a,very complex problem, particularly in states where

both general and special aids are avat:able to help defray the cost of

educating handicapped children.

For example, Wisconsin has a categorical aid program fqr special

education and a percentage dr power equalizing program for support of

general educati9n. To the extent that the cost of educating handicapped

children in a giveii school. district is not adequately covered by the

categorical aids, the district qualifies to have the cost covered as part

of its power equalizing aids. Thus, there are two separate state support

programs that apply, and to determine whether the state is or is not

maintaining its current contribution one would have to determine how

much of the generpl state aid a district received was actually being

generated by expenditures for the education of handicapped children that.

are not covered by the categorical aids received by the district. The

nature of the problem will vary from state to state, but it is likely to

be a difficult task in nearly all states to determine whether or not the

state is maintaining its effort.
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A third potential problem is found in the requirement that state

and local funds be used to provide services in program areas which, taken

as a whole, are at least comparable to services being provided in areas

of a district which are not receiving'funds under the Act. If is cliff!-

.

cult to interpret the meaning of this requirement. In a decentralized

system, for example, the requirement could be interpreted as requiring

equal services in all parts of the'system. But how is comparability to

be established? Few, if any, school systems maintain record-keeping

capability to either substantiate or disprove an allegation that there

is lack of comparability among.programs within a district.

A fourth potential problem is that of maintaining fiscal. accounts

which will substantiate that the funds provided under P.L. 94-142 are

being used exclusively" for the excess cost of educting handicapped

children.

If a child is being mainstreamed, for example, it will be Very

important to identify and account for those services a handicapped child

is receiving that other children in the same classroom are not receiving.

Unless one can accurately track such costs, how will one establish that

there were. in fact, excess costs involved in educating a handicapped

child In a mainstreaming environment? The revised version of the United'

States Office of Education'si(USOE) Handbook II (Financial Accounting

for Local and State School Systems) that is currently available provides

the technical capability for maintaining records in this form.

I am not optimistic, however, that local school districts in

either large cities or rural areas are in a position to track expenditures

on a' pupil -by -pupil basis. In fact, it is difficult to track expenditures*

on a program or school basis at the present time. Yet the requirement of
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.
program comparability, and the requirement that Federal funds available

under P.L._94-142 be used to defray the excess cost of educating handi-

capped children, implies that it may be necessary to track both servics

and expenditures.on an individual pupil basis.

In summary, the funding and Titlement sections of P.L. 94-142

provide a specific method fOr determiging state and local appropriations,

and provides a system of pr)'orities which govern how this appropriation.

can be utilized. Several pitentiol problem areas in the implementation',

of these provisions 4nd,the total Act seem clear at this time, p5imarY

among these is the possibility that funding appropriations will fall

'short of expectations, and that states and districts will be attempting

implementation under serious financial constraints.
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SECTION 1312

THE LEAST RESTRICTIVE ALTERNATIVE REQUIREMENT:

LEGAL AND ADMINISTRATIVE CONSIDERATIONS

DAVID P. RILEY,AND ROBERT L. BURGDORF, JR.

The rights of handicapped children delineated in P.L. 94-142 are

not new. Due process, confidentiality, surrogate parents, least restric-

tive alternative, child identification and nondiscriminatory testing

all of these provisions appeared in that precedent-settjng compilation of

law entitled the Education Amendments of 1974, P.L. 93-380. That law

established the Federal statutory rights handicapped children hold with

regard to education as well as the procedures whereby states w uld begin

to guarantee those rights.

The Education&bf All Handicapped Children Act, then, pe fectej,

,,

consolidated, and amended already existiffg federal law. The point is

. tiL
that federal, state and local education leaders have had a forgotten, it

se ms, but additiona'Vear,tivorler, evaluate, predict (both heaven and
.

1Z
, - / y , '::.si" it, 7-:x ,.

hell ''What implications tb-4,41 et.a4.,-; mandates hold for the function and
,, -

.,;:mandates
-

role of-special educatjon. Even so- confusion remains over several of

.

44'

One of the most subtle yet profou nd, easily accepted yet mis-
_

,

the 1 1S,provsions-,,:

CindOstpod, and, thus, most difficult provisions of the law to implement

and ilitor Fs the doctrine of the least restrictive alternative. By

no most special educators are more than familiar with the va.!ous
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schematic representations of the, continuum of services of 'cascade'

systems. Unfortunately, this seems to have led to the determination that

the least restr4ct)ve alternative ,is a 'place'; that 'the' least restric-

tive alternative is tt.z regular classroom and, thus, every effort shoul

be made to (at all costs!?) keep special needs children eh the regular

class. While few would deny that many children who are.now receiving

special education assistance out of the regular class could be serviced

as well, if not better, in the regular class, the least restrictive

alternative concept goes beyond this narrow focus.

THE SOURCE OF THE LEAST RESTRICTIVE ALTERNATIVE CONCEPT

The doctrine of the least restrictive alternative had a.separate

history as a general legal doctrine before it came to be applied to the

field of education. Its inception cante traced to.as early as 1819

when Chief Justice Marshall of the United States Supreme Court declared

that regulation affecting citizens of a state should be both "appropriate"

and "plainly adapted" to the end sought to be achieved.': This concept
.1

- was elaborated in succeeding cases until by 1960 the Supreme Court could

say:

In a series of decisions this Court has held that,
even though the governmental purpose be legitimate
and substantial, that purpose cannot be pursued by
means that broadly stifle fundamental personal
liberties when the end can be more narrowly
achieved. The breadth of the legislative abridge -
sent must be viewed in the light of less drstic
means for achieving the same basic purpose.'

The quoted language uses the phraseology "less drastic means for

achieving the same basic purpose" to express the doctrine. The prin 1

has elicited a .number of other forms of judicial phraiiny.courts-have
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referred; to the "least restrictive mean the "least burdensome method,'

and the way we are embracing it herein, "the least restrictive alterna-

'4

tive".
5

In some ways, it is unfortunate that educators and public offi-
.

.vials chose the terms "least restrictive alternativW1 to describe the

doctrine when it came to be applied in an educational context, because a

regular classroom.settinb may be quite the opposite of less restrictive"

when compared to some types of special educational settings having'fewer

restrictions and less regimentation than the ordinary 'cla;srbdm regimen.

.

Perhaps "less drastic" or "more dermal" alternativb would have been

preferable terminology. This observation is Obbably a moot one, however,

4

since the expression "least restrictive alternative" has already becothe

standard phraseoloF ineducational and legislative circles.

I
The general doctrine of the least restrictive alternative re-

'quires, in simple terms, that state laws and public officials should be'

.

no more nasty tharli they absolutely have to.be; citizens should,not be

burdened by impositions of any greater magnityde than required to achieve

legitimate governmental purposes.

That this general principle has come to apply to the field of

special educationis largely a secondary consequence of emergence of

judicial precedpnts dealing with problems of racial discrimination in

public school systems. In the,case of Brown v. Board of Education
6'

and,

its progeny the courts held that racial segregation in the public schools

is an unconstitutional/practice, in violation of the Fourteenth AMend-

ment's guarantee of "equal protection of the laws."

In 1969, some fifteen years after the Brown decision, similar

principles were applied in reference to Segregation of handicapped
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, children within the public education system. In Wolf m. Legislature of

the State of Utah,7 a case involving two mentally retarded children, a

Utah court paraphrased the language, of the United States Supreme Court

in Brown and declared:

Today it is doubtful that any child marreasonably
be expected to succeed in life if he is denied the

right and opportunity of an education. In the

instant case the segregation Of the plaintiff
children from the public school system,has detri-

.
mental effects upon the children as well as their
parents.- The impact -is greater wheh it has the
apparent sanction of the law for the policy of

placing these children under the Department of
Welfare and segregating them from the educational
system can be and probably is usually interpreted'

as denoting pheir inferiority, unusualness, use-

lessness and incompetency. sense of inferiority
bnd not belonging affects the motivation of a
child to learn, .Segregation, even though perhaps
well intentioned, under the apparent sanction of
law and state,authalty has a tendency to retard
the educational, ,,emotional and mental development

of thechildren°

Such a holding does not, however, resolve all of the questions

surrounding the educational placement of children with special educational

needs. The Wolf decision is a strong statement'of condemnation of segre-

gation, but while guch separation or` segregation 'of students is generally

harmful, it may be...appropriate in some instances. The Jaw has never

defined equal- treatment in such a way as to demand identical treatment

for those with actual, pertinent differences. Many questions arise,

therefore, as to. how a general anti-segregation principle - the doctrine

of least restrictive alternative should be applied to specific factual

situations.

When judicial tribunals were asked to deal with the more specific

ramifications of the least restrictive alternative doctrine, they were

very fortunate to be able to draw upon a body of educational concepts and
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models which had already emerged from the attempts of experts in the edu-

cation profession to grapple with these same issues. Educators had

already developed somewhat sophisticated systems and constructs, Such as

the "cascade system" and the "continuum of services concept," which

delineate various types or levels of special educational services and

.4
provide that each child should be edu6ated in that setting which is as

close to the regular classroom environment as posslble.

Incorpor-ating these educational concepts, the courts have applied

the doctrine of 'least restrictive alternative as a presumption; it is not

a black-and-white law, but rather it is a presumption of how things

should take place. For example,, in the Pennsylvania special education

lawsuit, Pennsylvania Association for,Retarded Children v. Commonwealth

of'Pennsylvania,9 the decree stated:

It is the Commonwealth's:obligation to place each
mentally retarded child in a free, public program
of education and training appropriate to the
child'scapac ty, within the context of a pre-

'. sumption th , among the alternative programs of
education a d training required by statute to be
available, placement in a regular public school

--1class is preferable to placement in special
public class and placement in special public
school classes is preferable to placement in anylo
other type of program of education and training.

In Mills v. Bard of Education of the District of Columbia,
11

the court's

order contained a shortened statement of presumption:

Each member of the plaintiff class is to be pro-
vided with a publicly-supported educational pro-
gram suited to his needs, within the context of
a presumption'that among the alternative programs
of education, placement in a regular public
school class with appropriate ancill'ary services
is preferable to placement in a special school
cliss.12

p.
38

4

a



.

so'

Likewise, in the Lebanks v. Spears decision in New Orleans,
13

it was

ordered:

All evaluations and educational plans, hearings, r

and determinations of appropriate programs of
education and training hereinafter provided:for
shall be made in the context of a presumption that,
among alternative programs and plans, placement in
regular public school class'with the appropriate
support services is preferable to placement in
special public school class and place t in a ,

drspecial public class is preferable t pl4Qement fn
a community training facility and placement in a

1 community paining facility is preferable to
placement in a residential institution or other
program of education outside the Orleans Parish

.t

public schools."

,

When the concept of. least restrictive alternative was adopted in
- .

Federal special education legislation, therefore; the statutes were

simply crystallizing a principle which had already developed in case law: v

..

_
;

and in educational theory. .

.1

REQUIREMENTS OF FEDERAL LAW

The Federal statute which was the immediate predecessor of P.U.

94-142 was the first Federal 1aVo incorporate a requirement ef the

least restrictive alternative doctrine as.it applies to the field of

education. P.L. 93-380 mandated that state plans, required for Federal

special educltion funding, inclUde the principle of least restrictive

alternative:. P.L. 94-142 employs the same language in Section 612 of

the Act:

In order to qualify for assistance under this
part inlany fiscal year, a ,state shall demonstrate
to the Commissioner that the following conditions
are met:

(5) The state has established . . . (b) procedures

to assure that, to the maximum extent appropriate,
handicapped children, including children in public
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privite institutions or other cre facilities;

are educated with children who are not handicapped,

and that special classes, separate schooling, or

other removal of handicapped,children'from the
regular educational environment occurs only when
the nature or severity of the handicap is such

that education in egular classes with the use of

supplementary aids and services cannot be achieved

satisfactorily.

This method of expressihg the least restrictive alternative

doctrine answers two important questions abOut the education of handi-

capped children. it tells with whom handicapped children should be

educated,j.e., with their peer group of nonhandicapped"children as much

L': as possible; and where handic9pped children should be educated, i.e., as

close to the regular cla§sroom environment as possible.

These state plan requirement will have an indirect but major im-
1

pact upon urban and other local publi school systems because the local

education agencies will, in large measurei'be the ones whose, duty it will

be to fulfill the premises made in the state plans. Moreover, another

section of P.L. 94-142 puts a more direct burden of assuring least re-

strictive alternatives upon local school districts if they with to

benefit from Federal funding. Section614 provide& in part:

(a):A local educational agen6, or an inter-
mediate tducational unit which desires to receive
payments under Section 611 (d) for any fisca) year

shall submit an application to the appropriate
state educational agency. Such application' shall -

(c) establish a goal of providing full educa-
tional opportunities to all handicapped children,

including - . . .

(iv) to the maximum extent practicable and
consiitent with the provisions of Section 612

(5) (B), the p vision of special services to

enable such chi ren to participate in regular

educational programs.
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IMPLICATIONS FOR IMPLEMENTATION

The requirements of P.L. 94-142 in regard to least restrictive.

alternative are explainecin more detail in Subpart L, "Least Restrictive

Environment," of the Third Draft Consolidated Concept Paper which forms

the basis for formal Regulations. Of major importance are Sections B and

C of that Subpart. Section B, entitled "Continuum," provides!

(a) The policy established by the state edu-
cational agency shall include a continuum of
various alternative-placements which must be

available in order to meet the special educa-
tional and related needs-of handicapped children
throughout the state.

(b) The continuum required by paragraph (a)
shall (1) include the various alternative place-
ments set forth in the Statute (including in-

struction in regaarclasses, special classes
and special schools; home instruction; and
instruction in hospitals and, institutit s), and

(2) make provision for supplementary rvices to''

be provided in conjunction with regu ar class

placement. O

This specification of a continuum of educational services is a notable

clarification of one means by which states will be expected to achieve

concrete implementation of the general statutory-requirement of least

restrictive aternative.

The Education for All Handicapped Children Act was written,

passed, and signed into law with two particular sub-groups of'handicapped

children in mind. This is very clearly presented in Section 612(3) where

service priority is made "first with respect to handicapped .children who

are not receiving an education, and second with respect to handicapped,

within each disability, with the most severe handicaps who are receiving-

an inadequate education. . ."
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Such priorities have been echoed in our second generation state

statutes, and many Great City school systems have been in the vanguard of

'providing services to a° population of students once thought to be unman-

ageable, tintrainable, uneducable. The institutionalized child and the

low incidente, severely handicapped now remaining at home represent one

challenging element of implementing the least restrictive alternative

. concept in our schools.

As we provide for these new learners, we face ever diminishing

budgets, manyentrenct4d and often inappropriately trained staffs, and

'demands from other constituent groups for new and/or better programs.

"Something has got to give!" has been heard from schbolmen over the pass

couple of years. While some would wish these realities to go'away, the

laws, regulations, court decisions, and pressures remain. We seem to

have a choicer cope, manage, and lead, or move over for somebody who
. _

will. ThIs no 'choice: The challenge then is to implement and frankly,

we are ill prepared to do so. Such seems to.be the case not because of

the uniqueness of the children we,serve but more to the intransigence of

.our organizational, administrative, and personnel training behaviors.

Our own attitudes, lack of creativity and/or commitment, seem also to

hinder much of our progress.

In 1971, Luvern Cunningham spoke at the Minneapolis Leadership

Conference about change systems in la* urban-school districts. At that

time, he commented that "the patterned ways in which we have come to

behave in schools now prove to be dysfunctional."
15

Certainly, the

realism of this assessment is most aptly demonstratedein reviewing the

implications of the doctrine of the leadt restrictive alternative..

Implementation requires an understanding and appreciation of the

concept of least restrictive alternative as a concept. It represents more
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than a placement on a cascade. It represents a determination of a child's -

need for serOices and how those services can be provided in a quality

fashion and in a manner which is as culturally normal as only the child's

abilities and needs allow:

Time, attendance, school year, organization, facilities, roles,

and programs are no longer: sacred or so fixed that they cannot/should not

be adapted/molded to accomodate identified child needs. Each becomes a

tool to be strategically and dynamically defined and employed to meet the

_determination-of an individualized educational program. In doing so we

will re-create the role of special education in schooling and restructure
A

the relationship between special educators and classroom teachers.

The last few words of Section 612(5), quoted above, provide an

essential guide to our review. More restrictive special education alter-

natives, such as special classes, must only be recommended after "regular

classes with the use of supplementary aids and services cannot be achieved,

satisfactorily." Several administrative and in.- service needs become

priorities:

I.' An intensive review must be conducted not only of'special

education programming alternatives but those of general edu-

cation which pre-condition referral and/or restrict a child's

opportunity to move witftin or without spedial education

programs as program objectives are met.

2. Special educators must abandon. "empire.building" practices

deny it we might - and learn to collaborate pith other edu-

cation personnel in creating alternat(ves within the context

of the regular education program;

43

50

C.,.



3. Special educators must become more skilled in consultation

and joint student planning and programming (this has major

implications for state departments and colleges, where much

change is required to ensure that licensure/certification and

training requirements are relevant to current practices and

programs).

4. Education professionals as well as parents need to be re-

assured that, in implementing the least restrictive alterna-

tive concept, the intention is not to jettison quality

services to children. The idea that only "tpecial" (usually

-7 egregated) programs can provide the intensity and quality -

of services a child needs has been so succes.fully sold that

transition to more mainstreamed programs must be such that

quality of 'programming for special needs children is maximized

?Nand perceptions as tone4ativelmpact on regular classroom

operations are minimized.

5. Clear policies must be adopted which clarify both the program-'

matic and supportive nature of special education; organiza-

tional structures and procedures need be reflective of that

dual function.

The last is made more difficult by the confusion in terms now prevalent

in special education. Gross and Vance (1575) pointed out the problem:

Mainstreaming has been int rpreted as an attempt
to provide services to spe ial education students

in the "least restrictive p ogram alternative."

The least restrictive alternative has been defined

as the delivery of special education services under

the highest possible degree of "normalization."

"Normalization" has been referred to as an attempt

to. organize special education services in a way

that allows maximum opportunities for "integration."-

Finally, "integration" is said to be an attempt to
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.--- With such circularity, it bepomes important to clarify for ourselves as

4

o provide programs and services to handicap students

in the "mainstream"'.!r Special education has

obviously gone full circle with its mainstream

related jargon and as a result definitions for

each of these terms have become blured.16

well as for our constituencies what we mean by least restrictive alterna-

tive. Operationalizing the concept might be accomplished by employing a

checklist such as the following (adapted from Wolfensberger and Glenn's

Program Analysis of Service Systems
17

).

1. Is the program setting isolated?

2. Is the program setting easily accessible?

3. Is the program small enough (i.e., numbers of children) to

be easily absorbed into the surroundini social system?

II. Does the program and setting-permit and facilitate-social

integration? 4,

5. Does the program meet the child's special education needs

with a minimum of segregation?

6. Does the program maximize social integration with nonhandi-

'capped children as well as provide contact with typical

resources?

7. Does the program and setting enhance the way in which the

child is perceived by others? - by himself?

8. Is the program or setting labeled in a manner which devalues

the way in which the child is perceiVed?

9. Is it staffed by individuals whose affiliation enhances the

program's image as well as assures quality programming?

10. Is the program provided in a setting and in a manner which

is age-appropriate for the child?
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11. Is the program comprehensive in terms of the options or alter-

natives available?

12. Is the program developmentally sequenced (i.e., grows with

the child as his/her competencies increase)?

In line with the above, Section C of%Subpart L of the P.L. 94-142

Regulation Concept Paper proposed that specific requirements be established

which education agencies must follow in Implementiiing the least restrictive

environment provision:

(a) Each handicapped child's educational place-
ment shall (1) be determined at least annually, and
(2) be based on his/her individualized education
program..

(b) To the extent necessary to implement the
individualized education program for each handi-
capped child in an applicable agency, that agency
must provide, or arrange for the-provision,of, all
of the various alternative settings included in :

the state policy.

(c) Except where a handicapped child's indi-
vidualized educations program requires some other ,

. arrangement, the child shall be educated in the
school which he or she would normally attend if
not handicapped.

(d) Any educational facilities necessary to
carry out a child's individualized education pro-
gram must be accessible to that child.

le) Steps must be taken to assure that the
implementation of the least restrictive environ-
ment provision will not produce a harmful effect
onthe child or reduce the quality of services
which he or she requires.

In addition to actual implementation, i.e. providing lest

restrictive environments, another important element is the documentkion

of what has been done: From the perspective of education officials (and

their legal counsel), this documentation aspect may be equally as signi-

ficaneas the substantive activities of compliance. For purposes of due

process hearings, court actions; and securing of Federal funds, documen-
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tation of how the least restrictive alternative principle is implemented

may be critically important. Therefore, it is necessary to record changes

in personnel, organization, facilities, etc., as'these might. affect the

least restrictive alternative mandate. In addition to training and re-

training'personnel in order to enable them to cope with their new respon-

sibilities under the least restrictive alternative system, it is necessary

to document how many teachers received such training In addition to

transferring pupils into less restrictive programs, it is-necessary to

compute the numbers of students who hale been thus reassigned.

'In regard to this documentation process, two specific suggestions

may be particularly helpful. First, a statement of the alternatives

investigated and/or utilized and the reasons why other less restrictive

alternatives were not appropriate should be made a standard part of a

student's individualized education program document. This could be

accomplished through the development of a form included in every indivi-

dualized education program plan and listing the various.levels of the

state's continuum of educational services. Starting from the regular

classroom situation, specific educational reasons would be listed as to

why each particular level was found to be inappropriate to meet the

child's educational needs before resort could be made to any of the more

restrictive levels of educational services.

Secondly, the issue of least restrictive'alternative should be

a component of due process hearings. At any hearing which deals with

questions of the appropriateness of a child's placement or program, the

hearing officer should be instructed to incorporate as part of his or her

decision a finding of what alternatives were investigated and why less

restrictive alternatives were not appropriate.
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SUMMARY

P.L. 94-142 and its Regulations, as promulgated in early 1977,

form the most comprehensive statement regarding the requirement of least

restrictiye alt natives in educational programs. It is important to re-

emphasize, however,,that P.L. 94-142 did not invent these concepts, but

'merely crystallized and restated those legal requirements which had been

enunciated in court cases and other legislation. It has become.increas-

ingly clear that the least restrictive alternative doctrine is mandated

by laws other than P.L. 94-142 and that such mandate is:, therefore,

obligatory even before the effective dates specified in P.L. 94-142.

In West Virginia, for example, a Federal district court was

recently asked to rule upona case where a child with spina bifida was

excluded from the regular pUblic school classroom.
18

The child had

normal intelligence and wag' able to walk, albeit with a limp, but was

unable to control her toileting function: The school officials wanted

her placed'in a special class for handicapped children. The lawsuit

challenged this segregational decision as unlawful discrimination. The

Federal court declared: 4

The exclusion of a minimally handicapped child
from a regular public classroom situation without
a bona fide educational reason is in violation of

V of,Public Law 93-112, "The Rehabilitation
Act of 1973," 29 U.S.C. 794. The Federal statute

proscribes discrimination against handicapped
individuals in any program receiving Federal
financial assistance. To deny to a handica"p"ped

child access to a. regular public school classroom
in receipt of Federallfinancial assistance with-

out compellin§ educational"YUstification consti-

tutes discriMination and a denial of the benefits

of such program in violation of the statute:\
School officials must make every" effort' to include

such children within the regular public classroom
situation, even at great expense to the school

system.19'
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Thus, it is clear that, with or without P.4 94:142, the legal

mandate of least restrictive alternative is upon us." The cri ical task

now is to turn'to implementation of this concept. P.L. 94-142 is quite

significant, however, in providing the impetuslOr comprehensive planning

as to how such implementation should proceed. P.L. 94-142 provided edu-

cation agencies with both an administrative challenge and a legal mandate

to make the doctrine of least restrictive alternative an educational

reality.

.4
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SECTION B-3
I

MEETING THE FULL SERVICES REQUIREMENT

JERRY C. GROSS

Public Law 94-142 contains provisions which will.impact on special

and regular educators at all leveli of government--Federal, State and

Local. Perhaps with the exception of the requirement for an individualized

-education program for eachlchild, the provision requiring full education

opportunities for All handicapped children will be most challenging for

both special and regular educators.

This paper is designed to bring some measure of clarity to the

ubiquitous Full educational opportunities proqision as it relates to the

urban educator faced with the task of-implementing Public Law 94-142.

Without having the benefit of experience in the implementation of this

law, these remarks on the full services proviabp will be based on an

analysis of the law, and discussions with State And Federal officials

familiar with the law.

THE FULL SERVICES PROVISION OF PUBLIC LAW 94-142

The full services provisions of PUblic Law 94-142 are included in

Section 6i2 and 614. Section 612 (lines 1-30 below) details the states'

responsibilities under this provision. It reads as follows:

In order to qualify for assistance under this-part in any fiscal

year, a state sh911 demonstrate to the Commissioner that the following .
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if

conditions are met:

(1) A. there is established

(2) i) a goal of roviding full educational opportunity to all

(3) handicapped children

(4) ii) a detailed ^timetable for accomplishing such a goal, and

. (5) iii) a descriptiOn of the kind and number of facilities, per-
.

(6) sonnel and services.. essary throughout the state to

(7) meet such a goal;
.

. .

(8) B. a free, appropriate public education will beavailable for
.

.

(9)
.

all handicapped children between the ages of three (3)
.,.:

(10) . and eighteen (18) within the state not later than September

. (11)

(12)

(13)

(14)

(15)

(16) of this clause shall not be applied in any state if the

(17) application of such requirements would be inconsistent

(18) with state law or practice, or the order of any court,

(19) respecting public education within such age groups in the

(20) state;

. (21) 3. The state has established priorities for providing a free,

1, 1978, and for all handicapped children between the ages

of three (3) and .twenty-one (21) within the state not later

than SOtember 1,, 1980, except that, with respect to

handicapped children aged three (3) to five (5) and ages

eighteen (18) to twenty-one (21), inclusive, the requirements

(22) appropriate public education to all handicapped children,

(23) which priorities shall meet the timetables set forth in

(24) clause (b) of paragraph (2) of this section, first with

(25) respect to handicapped children who are not receiving an

(26) education, and second with respect to handicapped children,
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(27) within each disability, with the most severe handicaps

(28) who are receiving an inadequate education, and has made

(29) adequate progress in meeting the timetables set forth in .

(30) clause (b) of paragraph (2) of this section.

Section 614 (a)(c) spells out th>respInsibilities of the local education .

agency under the full service provision.

(31) A local educational agency cr ah intermediate educational unit

(32) which desires to receive payments under Section 611(d) for any

(33) fiscal year shall submit an applicition to the appropriate

(34) state educational agency. Such application shall--

(35) C. establish aboal of providing full educational opportunities

(36) to all handicapped children; including -

(37) i) procedures for the jmplementation and use of the

(38) comprehensive system of personnel developmentestab-

(39) lisped by' the state educatio -1 agency under Section

(40) 613 (a)(3);

(41) ii) the provision of,, and the establishment of priorities

(42) for providing a free, appropriate public education to

(43) all handicapped children, first with respect to handi-

(44) capped children who are not receiving an education, and

(45) second with respect to handicapped children, within

(46) each disability, with the most severe handicaps who are

(47) receiving an inadequate education;

(48) iii) the participation and consultation of the parents or

(49) guardian of such Oildren; 'and

(50) iv) to the maximum extent practicable and consistent with

(51) the provisions of Section 6012 (5)(b), the provision
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( 5 2 )

(53)

(54)

(55)

(56)

(57)

(58)

of special services to enable such children to partici-

pate in regular educational programs;

D. establish a detailed timetable for accompli.shing the goal

described in Subclause (C); and
.4

E, provide a description of the kind and number of facilities,

personnel, and services necessary to meet the goal described

in Subclause (C);

THE GOAL OF FULL EDUCATIONAL OPPORTUNITIES

The full educational opportunities goal (lines 2 and 35) is on

1140

the surface very much like the provision requiTing a free, appropriate

public eduCation (lines.8 and 421. These two provisions are very differ-

ent in their implicationsfor'-urban administrators.

The "full educational opportunities goal" is a broader more

encompassing term.' For purposes of discussion it might appropriately be

viewed as an umbrella which covers several important components including

the requirement of a free and appropriate public education. One way to

look at this idea follows:

THE FULL EDUCATIONAL OPPORTUNITIES GOAL (FEOG) COVERS

1. all handicapped children ages birth
through twenty-one where,

. ,

2. the state and local education agency
develop a timetable for meeting the goal

including

111/
a description of necessary 2.

facilities, personnel, and
services to meet the goal
and
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A number of other conditions are to be met by the state and local

education agencies under this umbrella provision. A review of these ,

provisions along with several important considerations for the urban

special education administrator would be usefUl.

FULL EDUCATIONAL OPPORTUNITIES GOAL - _CONDITIONS AND CONSIDERATIONS

1. The Full Educational Opportunities Goal (FEOG) is an absolute goal

toward which each state must target. The goal, however, will nevei .

be re@ched absolutely, i.e., there will always be handicapped children

in a state between the ages of birth and twenty-one who are not

'reached by special education services (unserved) or whO are not

adequately served (underserved) for one reason or another.

2. This full educational opportunities goal requires that states make a

commitment to the future of their handicapped Children iri terms of

developing a long range plan to meet the full service goal.

3. Complying with this goal will not be based on the number of handicapped

students.a state serves, rather Compliance will.be a function of the

state's documented.commitment'to ultiMately reach full and comprehen-

sive educational services for those currently identified handicapped

students and all future ideptified handicapped, students.
. .

Complying with this. goal assumes that state and local districts will

meet the legal requirementi of the Free and Appropriate Public Educa-

tion provision. These legal requirements include: ,_

a. Services to all children ages 3 to 18 by September 1, 1978, and

ages 3 to 21 by September 1, 1980. These age ranges apply only

if consistent with the state's law for students ages 3 to 5 and

18 to 21. If for example, the state law only requires services
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to handicapped students ags 5 to 18, than the state law takes

precedent.

b. The requirement that the state must first serve all handicapped

students not receiving an education; and, second, serve all handi-

capped students who are underserved in their current program.

c. That such services be provided at public expense without charge to

the parents.
8

.C.1:at parents not be charged for room and board costs when the

local district places the student in a residential facility because

a program in the local district is not available.

. e. That the studeAt be provided services which allow, (whenever

possible) participation in regular education programs.

f. That a comprehensive system of personnel development for regular

and special education instructional and support staff be initiated.

g. That parents and /or guardians participate in the development of

such services.

h. The notion that a free, appropriate public eclucation is a basic

civil right under the due process and equal protection clause of

the XIV Amendment to the U.S. Constitution. In this circumstance,

a free and appropriate public education would be required with or

without Public Law 94-142 funding.

it' That such services are provided in cjonformity with an,individual-

ized education program.

j. The delivery of such services is consistent with the standards of

the state educational agency.

Obviously, the Full Educational Opportunities Goal is far reaching

in its implication for the operation of urban special education programs.
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There are many variables administrators will need to consider as they plan

for the implementation of the law at the local level; several are included

here for your consideration:

IMPLEMENTING FULL SERVICE IN URBAN AREAS -

ASSUMPTIONS AND CONSIDERATIONS

A Continuum of Services Delivery System

Public Law 94-142 includes a short statement on the delivery of "

special education services. A full scale mddel ,delivery system for

special education instruction is not presented in the law. Special edu-

cation is defined in Section 4 of the Law as, "specifically designed

instruction . . . including classroom instruction, instruction in physical

AOeducation, home instruction, and instruction in hospital-and 1' tion."

This definition translated into a traditional cascade of services

model is represented in Figure.] below.

P. 1. 94-142'"Required Delivery Systems" '

Appropriate "related services"

required at all levels of

service, including (for

example) transportation,

speech pathology,

audiology, psychological

services, ;thysical

and occupational

services,

recreation,

etc.

Instruction in

physical education

at each level

of service

required

under

the law.

Instruction

in

Hospitals and

Institutions

Home Instruction

Classroom Instruction

FIGURE 1
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It is assumed, however, even with this rather superficial defini:

tion of spf.cial education services, administrators will be required to

provide a more comprehensive delivery system which resembles that shown

in Figure 2 below.

Special EdOcaiion Continuum of Services Model

SCHOOL
PSYCHOLOGY

SCHOOL
SOCIAL WORK

SCHOOL
HEALTH

r

HOME
AND .

HOSPITAL

0 RESIDENTIAL
PROGRAMS

0 DAY SCHOOLS

0
a SPECIAL CLASSES

SPECIAL STATIONS
AND

CPECIAL CLASS CLUSTERS

0

RESOURCE AND TUTORIAL PROGRAMS

TRADITIONAL.
SPECIAL EDUCATION

PROGRAMS AND
SERVICES

DIAGNOSTIC ASSESSMENT AND/OR PRESCRIPTIVE

CONSULTATION TO PARENTS AND/OR
REGULAR CLASS TEACHER

FIGURE 2

MAINSTREAM
PROGRAMS AND

SERVICES

Counting for Dollars

As a relevant aside it might be noted that with the system being

used to count handicapped children, there is incentive for districts to

develop speech and itinerant services. This occurs because equal weight

is given for the fifteen irty, or .forty students the itinerant speech

or resource teacher se es and the four, five, or six students the multi -

handicapped teacher se ves. In this example, during the first y:ar of

funding the implication are substantial financially. For the resource
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teacher serving forty handicapped students the yield is $2,000 ($50 x 40)

and for the multi-handicapped teacher's caseload of six the yield is $300

($50 x 6). To the author's knowledge, there is no control system for the

district having extremely high pupil-teacher ratios in special education

resource programs Tesuiting in a high financial yield from P.L. 94-142.

District's just initiating special education programs would have great

incentive to develop high t acher-pupil ratio resource and itinerant pro-

grams and slow the development of low incidence-classes. Problems such

as these can, of course, be easily remeeie.d by regulations. For example,

///' requirlrig a "full-time equivalency'. data for the students reperted by

each local education agency could uncover excessive pupil-teacher ratios.

It seems, however, wise for USOE to not try initially to develop

defensive and,therefore,mre lengthy rules and regulations in anticipa-

tion of these Potential problem areas,.

Priorities for Unserved and Underserved

It will be ;mportant for special education administrators to

develop a system for-establishing priorities to serve the unserved and

underserved population as these to groups must be fully served before

any Public Law 94-142 funds can be used to supplant Ideal special edu-

cation efforts. It would seem reasonable in urban centers to employ a

Public Law 94-142 Coordinator who could carry the responsibility for

establishing and coordinating service priorities for 94-142 expenditures.
5

Requirements which are a function of Public Law 94-142 (such as estab-

lishing priorities) could justifiably be funded through Public Law 94-

142 funds.
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Regular and Special Education Interface

A number of urban special education programs are weakened because

of the lack of direct representation on the general superintendent's

first echelon cabinet or management structure. In these circumstances,

the special education staffs are represented by an associate superinten-

dent for instruction or pupil personnel services. The personnel develop-

-

ment requirements for general and regular education, instructional and

support staff and the potential funding increases Public Law 94-142

carries would suggest a need for a,high "visibility level" for s ecial

education-in the district. The coordination of special education and

regular education programs especially at the point where these two pro-

grams interface, (within the resource programs when regular and Spelial

education share instructional account,,bility) would generally improve

the chance for quality service to the handicapped child.

Indiv.idualized Education Program And A Free, Auropriate Public Education

The responsibility for documenting a Free and Appropriate Public

Education can in large measure be met by having an, Individualized Educa-

tion Program available for all known handicapped children in the area.

Although there are other considerations in securing a free and appropriate

public education for handicapped children, the IEP is most fundamental end

makes this seemingly unreachable requirement accessible.

Gradual Implementation Needed

It is important:to note that this piece of legislation is the most

significant and far reaching of all previous legislation for the handi-

capped. The impact it w'71 have on both regular and special education

will be dramatic. The Federal Government will probably be cautious not
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to push districts into total and immediate compliance. The backlash of

such a move would only cause more implementation delays. It is thc-ight,

that some'states might reject Public Law 94-142 monies because of the

Law's stiff requirements. Any large scale move by states in this direc-

tion could jeopardize ccmgressional
funding of this law and. unnecessarily

punish those states who want to, move forward at a reasonable pace in

improving service systems for all handicapped children. The strategy of

accepting a modest Public Law 947142 implementation program in the state

and local education agencies during the first year and then having them

fleshed out, and improved over the nex
several years would be a welcomed

posture.

In Conclusion

The USOE.Bureau of Education for the Handicapped has conducted

cpublic hearings oil Public Law 94-142. Testimony from,a variety ofspecial

interest groups has been taken, and several executives from large metro-

politan special education programs have taken time frcm their demanding

schedules to register their concerns at these hearings. Obviously, for

urban specie education administrators, the pressure of school desegration,

teacher negotiations, departmental power struggles, and more leaves little

-time for the preparation of planful responses in preparing and presenting

input to future changes in current P.L. 94 -142 rules and regulations, or

to organize for legislative action targeted on improvement of the Act.

However, as members of the Congress hear from the -c.75t'tuency on this

law and BEN-staff and state /local administrators work with the rules and -

regulations, it would be.well if the urban special educators made it a

special point to be a part of that resKaping process.
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Among the points for urban educators to consider as they work

toward-implementation and toward meaningful modifications in this law

and its rules and regulations are these three:

t- The Need for Phase-in Periods'for Individualized Education

Programs. The problems of developing thousands of IEP's in

a one-year period are immense. The states should be given

authority to allow urban centers a reasonable time frame for

gearing up to full IEP status.

The Need to Allow Flexibility in the Child Count Categories.

A number of urban centers have had major legal problems with

categorization of children. Moves to decategorize in some

states and urban centers have been slowed by the requirement

that local education agencies and states report handicapped

children in traditional categories. A relation of this re-

quirement by regulation or some modification in the law on this

point would ease the problem for states and localities with

decategorized special education programs.

The Need to Allow Flexibility When Involving Parents in the

Placement Process. Urban centers serving a,heterogeneous pop-

ulation will have varying degrees of.succes5 involving parents

in the placement process. It is often difficult to involve

parents of handicapped students from culturally different rgid

disadvantaged neighborhoods in the evaluation and placement

process. This difficulty results from such problems as the

parent's fear of legal and quasi-legal processes, our inability

as professionals to communicate effectively with these parents,

62

69



and the basic logistical difficulty administrators have in

implementing complex due process procedures. It is the thild

who suffers when such requirements cause service delays: Pgain,

it would be helpful to have some phase-in period for the full

implementation of these processes.

s.ea

Most of us welcomed the advent of Public Law 94-142 and its

promise of creating a Local - State Federal partnership in the funding

of proarams for the handicapped. A careful reviewof the laW itself and

the proposed rules and regulations has dampened the initial enthusiam of

sore. With a reasoned and sincere evaluation of the law's full service

provisions by all three levels of goverment, the law (if adequately

funded)7can, however, go a long way toward meeting its promise to the

Naticin's nearly eight million handicapped children.
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SECTION B-4

3
THE INDIVIDUAL EDUCATION PROGRAM REQUIREMENT

SCOTTIE TORRES AND HERTICINA SELF

It is imperative that each administrative decision maker respon-

sible for the implementation of individualized education programs as

required by P.L. 94-142 understand the legal basis for the mandate and

be able to translate the "letter of the law" into "sound educational

practice." Ws knowledge will support the educational rights afforded

each handicapped child.

Prior to discussing the law and the administrative decisions that

must be answered, several assumptions are made:First.about administra-

tive behavior and, second, about the law itself.

ASSUMPTIONS

1 We are each professional educators committed to the philosophy of

providing each handicapped child the right to a free, appropriate

public education. To that end, regardless of how comfortable we are

with sections of the law, each of us, es administrators, must be

committed-to the implementation of P.L. 94-142 (CEC Delegate Assembly,

1976).

2. As effective administrators, we must determine the "bottom line" of

this law as it relates to individualized education programs; but we

must also recognize and strive for ''the ideal."
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3.. We must realize that in striving for the "ideal" individualized edu-

cation program for each handicapped child, there will be many pro-

fessionals in our agencies who will try to interpret this law to be

more than the raw mandates.

There are also assumptions about P.L. 94-142 that need to be

stated:

1. There is nothing contained in the provisions of P.L. 94-142 that

prohibits any education agency from "going beyond" the law;

2. P.L. 94-142 represents "minimum standardgthat each ideal, inter-

mediate, and state education agency must adhere to,as' interpreted by

Congressional intent (Walker, 1976).

DEFINITIONS

In order 10 appropriately undergtand what children must receive

an individualized education program, we must refer to the language Qf

the law. Section 602 of the Act amends the following definitions:

(16) The term' "special education "- means, specially designed
instruction, at no cost to parents or guardians, to meet
the unique needs of a handicapped child, including class-
room instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions.

Thp key terms in this definition are "sperm 'fly designed instruction . .

to meet the unique needs of a handicapped child...." Therefore, we know

that a child must be eligible according to state policy to tie certified

as handicapped. Also, the child must receive specialized instruction

designed to meet the unique (but not all) educational needs of the

handicapped child.

The definition'of related services lists those services that are

supportive to special education.
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(17) The term "related services" means transportation,
and such developMental, corrective, and other supportive

services (including speech pathology and audiology,

psychological services, physical and occupational
therapy, recreation, and medical and counseling services,

except that such medical services shall be for diagnostic

and evaluation purposes oRty) as may be required to

assist a handicapped child to benefit from special edu-

cation, and includes the early identification and assess-

ment of handicapping conditions in children.

It is importaht to note that related services are those "required

to assist a handicapped child benefit from special-education...." Any

related services provided for a child must, therefore, assist and

support the special education that child will receive.

The definition of a "free, appropriate public eddcation" further

delineates in Subsection D the responsibilities of agencies to provide

an individualized education program as part of the guarantees that each

handicapped child is in fact receiving a full appropriate public education.

(18) The term "free, appropriate public education" means

special education and related services which (A) have been

provided at public expense, under public supervision and

direction, and without charge, (B) meet the standards of

the state educational agency, (C) include an appropriate

preschool, elementary, or secondary school education in

the state involved, and (D) a..-e provided in conformity

with the individualized education program required under

Section 614(a)(5).

THE INDIVIDUALIZED EDUCATION PROGRAM

The language of P.L. 94-142 is'very specific in describing how an

individual education program is to be evolved. However, within the

"specifics" the generalities immediately trigger direct administrative

decisiohs that must be made prior to the design or restructure of any

management system within the agency to comply with this section of the

law. j
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The Council for Exceptional Children stands firm on the interpre-:

tation of individualized education programs as "programs"-rather than

"plans." There currently exists much confusion on the part of well

meaning professionals, parents, and others as to the intent of the law.

P.L. 94-142 clearly mandates "programs" and any attempt to interchange

the word "plan" represents a gross misinterpretation of the law. While

the distinction may at first glance appear to be a subtle one, the explo-

ration of the language of the law clearly demonstrates the distinction.

With the idea of "program"'rather than "plan,' a review of the definition

of individualized education programs supports this distinction. In

addition, a different set of decision points is raised for each adMinis-

trator.

(19) The term "individualized education program" means a
written statement for each handicapped child developed in
any meeting.

The language is clear. Individualized education programs must be written-

and must be for each handicapped child. The term "developed" is open

for interpretation and will be further explored in thisjlocpment,

any meeting" may in fact mean that the meeting" is not concluded until

all statements are developed.

Components of the Individualized Education Program

The components of the individualized education program are

specifically set out in the law. The minimum requirement-set forth re-

quires that the written statement shall include:

1. (A) a statement of the present levels of educational per-
./ formance of such child

2. (B) a statement of annual goals, including short-term
instructional objectives
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1,*". it

3. (G) a statement of specific educational services to be pro-
vided to such child, and the extent to which such child will

c be 4le to participate in regular educational programs

4. 00, the projected date for' initiation and anticipated dura-

tion of such services, and appropriate objective criteria

and evaluation procedures and schedules for determining, on

at least an annual-basis, whether instructional objectives

are being achieved.

In order to conceptualize the difference between a "plan" and the

requirements of an individualized education program specified in P.L. 94-

' 142, the components of the program might be depicted as follows: '

A

B

C
= I E P

The distinction is visually possible. The state ts of present levels

of performance (A) and the annual goals (B), luding short-tom objec-

tives, establish the background for the educational needs of the child.

After these steps, the education agency states the specific educational

services (which is a commitment by the agency to allocate resources,

i.e., human, fixcal, and/or material) to be provided (C) and the extent
*M1

the child will be able to participate (D). Once the education agency
?-

commits the needed resources, the difference between "planning" and pro-

viding an individual educational "program" is obvious. "Plans" suggest

a readiness condition; programs require commitments and implementation.

Certainly, planning is a vital part of any program. Administra-

tors must be alert
J
to 1,1e subtle difference. What P.L. 94-142 requires

at the meeting in terms of the development and documentation of aft indi-

vidualized education program is less complex, requires fewer professional

staff, and reams less of Xerox'd information than do plans. Good plan-

ning on a daily and weekly basis must occur. Those professionals
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responsible for implementing the child's lEP have a professional respon-

sibility not only to adequately plan for the child's education, but also

to inform the parents as to the periodic progress of the child. This is

just good educational practice that most of our professional staff

currently engage in.

The issue that administrators must deal with is the interpretation

of an individualized education program according to P.L. 94-142, and

translate that interpretation into administrative and other professional

responsibility.

Who Must Attend?
ti

The language of P.L. 94-142 sets, as a minimum standard, the man-

date that at least three people and "whenever appropriate" the child

attend the meeting to develop the individualized education program. The

law states required attendance as:

... a representative of the local educational agency or

an intermediate educational unit who shall be qualified

to provide, 'or supervise the provision of, specially

designed instruction to meet- the-un-ique-needs-of-handi

capped children, the teacher, the parents, or guardian

of such child, and, whenever appropriate, such child.

One of the first administrative decisions must be to ascertain the members

of the meeting. Organizational structures vary and, according to the

specific needs of the child, the term of people may be selected on a

building basis (the La Casita School); by level of student (elementary,

secondary); by geographic organization of the school district (Area I, II);

andi& by district itself.

To aid administrators, emphasis must be placed first on the

selection of the representative of the education agency. This person may

logically be the administrator of special education or his representative
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which might be a categorical disability, specialist or other special edu-

ation supervisor. Or, it may be logical in some systems to work with

the building principal as the local agency representative.

The "teacher" may be one or more persons having direct respon-

sibility for implementing the child's educational program. In many

instances, the related special support services staff will have important

input into the decisions affecting the child's individualized education

program.

The language of the law is clear that a parent or parents must .

be present during the development of the individualized education program.

But what if a child does not have parents. While the procedural safe-

guards sect on of P.L. 94-142-provides a means for a surrogate system,

education agency administrators have the responsibility to determine

how this mechanism will be put into place.

The next .7.ritical administrative decision pertains to the lan-

guage "whenever appropriate, such child." When is it appropriate for

the child to attend? Will age determine this? Will the categorical

disability of the child serve to admit or exclude student participation?

What about the parents concerns? And, what about the child?. Each of

these questions present difficult decisions to be made by an administrator.

There appear to be no clear-cut rights,or wrongs. However, what is clear

is that each education agency must develop clear written policy state-

ments which specify the criteria for determining in which instances it is

appropriate for the child to participate in the development of the

student's own individualized education program.

e
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REPORTING REQUIREMENTS

A
Review of addjtional sections of P.L. 94-142 reveal the identifi-

cation of additional responsibilities relative to IEPs. An analysis of

the compodents of the law and the administrative decisions continues in

the next sections.

Section 612 (Eligibility)

This section requires that each education agency maintain records

of the individualized education program for each handicapped child. The

statute further requires that IEPs be "established, reviewed and revised"

at least annually. Administrators will have to define procedures to

minimally determine how many copies of each child's IEP will be required,

who will keep the copies and where they will be stored. The logistics of

"moving paper" in an urban settitig are great but not impossible once a

system is established.

Section 613. (State Plans)

The implication of this section for local and intermediate edu-

cation agencies regarding IEP emerge when one realizes that this section

of the statute requires the state education agency (SEA) to submit a

written plan to the Commissioner which shall:

(4) set forth policies and procedures to assure--(B) that
(1) handicapped children in private schools and faciNties
will be provided special education and related services
(in conformance with an individualized educational program
as required by this part) at no cost to their parents or
guardian, if such children are placed in or referred to such
schools or facilities by the state or appropriate local
eduCational agency as the means of carrying out the require-
ments of this part or any other applicable law requiring
the provision of special education and related services to
all handicapped children witkljn such state.

71

78 .



te

I

Because the SEA must outline policy and procedures which will impact om

the manner in which local and intermediate education agencies develop

IEPs for children in private schools and facilities, each local adminil-

trator of special education must assume greater responsibility towards

forming and defining realistic policy and procedures. The SEA plan

should in fact reflect a composite of good policy and practice at the

local level. Inputs into the design of policy and procedures relating

to IEP as set forth in the state plan should be two directional: first,

going "up" from. the local level and then "aown'.! in written form from the

state level.

Section 614 (Local Applications)

This section spells out two components of the local application

that must specify the local policy and procedures relative to individual-
'

ized education programs. Subsection (3)(A) has implications for the kind

of data that local or intermediate education agencies will have to collect

and report. The statutory language requires the application to:

(3)(A) provide for furnishing such information (which, in

the case of reports relating to Performance:is in accor-

dance with specific performance criteria related to pro-

gram objectives), as may be necessary to enable the state

educational agency to perform its duties under this part,

including information relating to the educational achieve-

ment of handicapped children participating in programs

carried out under this part;

Probably the most difficult component of P.L. 94-142 for adminis-

trators tc implement is found in the following statutory requirement of

the local application:

(5) provide assurances that the local educational agency

or intermediate educational unit will establish, or revise,

whichever is P-oropriate, an individualized education

program of ea handkapped child at the beginning of each

school year 6 will then review and, if appropriate, revise

its provisiot :riodically, but not less than annually.
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The implications are great for educational' manaoement systems in an urban

setting that must gear up to accommodate thousands of individualied ed-
.

ucation programs at the beginnirig of"each school year. As a direct

response to this component alone, administrators of special education

should continue to accelerate their agencies' efforts to develop individ-

. ualized education programs for each handicapped child. Then, in September,

1978, the major thrust of effort will be in the "revising" rather than

"establishing" IEPs.

SUMMARY OF ADMINISTRATOR RESPONSIBILITIES RELATED TO IEP'S

With a firm belief that each handicapped child has the right to

a free, appropriate public education, each administrator of special edu-

cation at the local, intermediate or state education agency level must

develop appropriate written policy and procedures to guarantee an individ-

ualized education program for every handicapped child: This sets up at

least the following administrative responsibilities:

- Each administrator must have'thorough knowledge of the IEP related'

requirements of P.L. 94-142.

- Each administrator must be able to translate statutory requirements

into educational and administratk,e practice.

). Each administrator must reach consensus as to the most effective organ-

ization in their district for developing individualized education pro-

grams foreach handicapped child.
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A MANAGEMENT SYSTEM FOR IEP IMPLEMENTATION

This section of this article will attempt to suggest a few manage-

ment strategies which might be helpful, and will focus in particular on

the definition and role of the team effort necessary to accomplish P.L.

94-142 requirements related to IEP written plans.

Public Law 94-142 specifically states five areas that must be

addressed in any plan. Although these were stated earlier in this

article, they are 'restated below because of their importance, and are

subsequently discussed in terms of specific implementation strategies.

These areas are

A. A statement of the present levels of educational performance
of such child,

B. A statement'of annual goals, including short-term instructional
objectives,

. .

C. A statement of the specific educational services to be pro-
vided to such child, and the extent to which such child will
be able ,to participate in regular educational programs.

D. The projected date of initiation and anticipted duration of
'such services, > . .

E. Ap6ropriate objective criteria and evaluation proc.lures and
schedules for determining, on at least an annual basis,
whether instructional objectives are being achieved.

These five areas should be thought of as minimum requirements.

Additional requirement areas will most likely be included in the regula-

tions adopted by each state. Since these requirements may vary from

state to state, suggestions which follow will concentrate on the five

requirements listed above. However, sohte-additional resources which

might aid in gaining greater commitment at the local level will also be

suggested.
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In the first few lines of the P.E. 94-142 definition of the IEP

can be found wording which legitimatizes the concept of a team as the

decision making body at the local level.; a team having the power and

responsibility to develop an IEP for each handicapped student and td

establish guidelines for implementation:

The term "individualized educatibn program" means a written
statement for each handicapped child developed in any meeting
by a representative of the local educationq agency or an
intermediate educational unit who shall belb4jified to pro-
vide, or supervise the provisicin of, specially designed
instruction to meet the unique need's of handicapped children,
the teacher, the parents'or guardian,of such child, and,
whenever appropriate, such child . . .

The concept of a team is of utmost importance when designing an

IEP to meet the total educational needs of a handicapped child. As we

know, all professionals have specific areas of expertise and, with these

multiple areas of expertise pooled in an 219anized way, the sum of the

whole is much greater than any of the individual parts. Assumptions be-

hind the team concept are (1) .that the planning and implementation phase

at the local level will concentrate on both the needs of the child and

the extended capabilities of local program options, (2) will involve in-
.

put from experts in the field, and (3) all team members will share respor-.

-'sibilities in implementation of the total IEP process.

The minimum team membership, as stated in the law, includes a

representative of the LEA, teacher, parent; or guardian, and child when

.appropriate (see figure 1). However, in order for the team to develop an

tEP which will address the total educational needs of the child plus

accomplish other tasks as stated above, a multi-disciplinary effort is

needed. Therefore, other necessary personnel such as.the following

should be added to the minimum team membership:
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- psychologist
speech/language person
occupational therapist and/or physical education teacher

school social worker and/or counselor
special education administrator
representatives from community agencies

See Figure 2 for a representation of this expanded team model.

The key to a successful team is that its composition is not fixed

and its membership at any given time depends on. the type of information

needed to, plan an appropriate program for the child being discussed.

Also, by including those persons potentially responsible for carrying out

the plan as team members a more appropriate, practical and feasible plan

is assured, plus the chance of greater commitment to implementation is

enhanced.

The following pages discuss in more detail each of the five

statements that must be addressed in the IEP, recommend: designated key

people who should be involved in each area, and lists their responsibil-

ities as members of a multi-disciplinary team.

A. A Statement of the Present Levels of Educational Performance of Such

Child.

This statement should be based on an accumulation of information

which provides a broad picture of the total child. The information should

be obtained from a current evaluation, using test (criterion-referenced

as well as standardized), observation (formal and informal), work

samples, self-report information, parental information, medical history,

school record, and daily data records. There should also be a statement

of the child's strengths and weaknesses in the area of physical, cogni-

tive, language, social-emotional development, and environmental conditions.

fa
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P.L. 94-142
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COMMITTEE/TEAM
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LEA or IEU Guardian appropriate'
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Several key people involved in developing this statement are:

Key People Responsibilities

Administrator

Psychologist

Classroom Teacher

Gather all pertinent infbrmation
Coordinate the evaluation process

through, individual assignments

Cognitive performance assessment
psychological testing
performance discrepancies
learning style

Affective performance assessment
personality scales

Academic performance assessment
criterion-referenced testing ,
informal observations
work sample
daily data records

Affective performance assessment
self - concept inventories

self-help skills

Environmental social performance
assessment
classroom membership role

- interpersonal relations

Special Education Cognitive performance assessment
Teacher testing (standardized and

criterion-referenced)
observation (formal and
informal)

style

Physical Education Psycho -motor performance
Teacher gross motor

fine motor

Affective
self-concept
peer relations
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B. A Statement of Annual Goals, Including Short-term Instructional

Objectives.
(

This statement should define what a child is expected to accom-

plish on an annual basis as well as over several shorter periods of time

within each year. Tfie annual goals should reflecttthe desired expected

growth and development of the total child, while the short-term objet=

tive§ outline a map of interim targets for reaching those,goals. The

,goals and objectives should be measurable, attainable, and compatible
46

with the child's stages of development. They should take into account

all facets of development and guard against overemphasis in one area to

the neglect of important areas. In addition, they. should also reflect

the learning style most appropriate for the child.

The key people who should be involved in devploping this state-

ment are:

44

Key People

Teacher(s)
Classroom and
Special Education

Psychologist

Parent

fi

Responsibilities

evaluation of the classroom
environment
using test information to
identify areas of strengths
and weaknesses
input in setting realistic
goals and objectives
identify child areas of
interest

80

89

using test information, and /or

observation to define performance
discrepancies

ideqify child's interest in
non-bcademic setting
using home environment to
identify areas of strengths
and weaknesses
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C. A Statement of the Specific Educational Service to Be Provided to
Such Child and the Extent to Which the Child Will Be Able to

Participate in Regular Education Programs.

This statement should define the environment in which the educa-

tional program will be implemented. This definition should specify

primary placement (regular or special education), amount of time to be

spent in each, plus a statement justifying the placement as the least

restrictive .lternat:ve.

The key people involved in developing this statement are:

Key People Responsibilities

Administrator

Classroom Teacher

Special Education
Teacher

identify types of services
available (building, area,
ditriot)

- input in ,aecision of placement

insure due process safeguards
assign9ent responSibilities fo'r
IEP

identify classroom services
options . .

input into placement decisions

identify special education
services options.
input into placement decision

Parent input into placement decision
to give consent in placement,

K.

D. The Projected Date of Initiation and Anticipated Duration of Such

Services.

The team must specify a tentative date'for initiating the

student's program. 'Then, using the criteria for"mastery of the goals'and

objectives as stated in the IEP, the team must make a provisicn as to the

duration of the proposed placement.
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The key people involved in developing this statement are:

Key People Responsibilities

Administrator

Teacher(s)
Classroom and
Special Education

availability of program options
knowledge of the required
amount of service per day
length of special'program
options
establishing timelines
access alternate resources

- projected date of implementation
- input on amount of time necessary
to carry out objectives

E. Appropriate Objectives, Criteria and Evaluation Procedures and
Schedules for Determining, On At Least An Annual BasisLyhether
Instructional Objectives Are Being Achieved.

Any program of excellence has a built-in system of evaluation

which specifies criteria for mastery of the goals and objectives and

schedules for review. A systematically scheduled case conference with

the team, on at least an annual basis, to determine whether or not the child's

program is appropriate and services are effective, is a minimum require-

ment Of P.L. 94-142.
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The key people involved in developing this statement are:

Key People Responsibilities

Administrator

I

Teacher(s)
Classroom and
Special Education

Parent

- identifying evaluation
procedures
identifying schedules for
monitoring and evaluating

objectives
- assign responsibility for
monitoring and evaluating
objectives
identify a process of re-
convening the team

- identify a means of communicat-

ing among the team members

- identify appropriate criteria
for mastery of objectives

- input on schedules of evaluation
input on evaluation procedures
implealIentioevaluai:ion plan

collect data (daily, weekly,.
monthly)
monitor objectives

give approval of and reaction to
criteria and evaluation proce-
dures for,objective's

- give input on the schedule of
re-Convening the team

Figure 3 represents these five4EP requirements in an implementa-

tion model which uses all of the above information. The decision

making process begins at the team meeting and should end with the team.

It should be the responsibility of the team's chairperson, or designee

to gather all pertinent information concerning the student. This can be

done very effectively by assigning responsibilities to qualified team

members who will do the actual evaluation to determine the student's

present level of functioning.

Using all available information gathered on the student, the team

must specify the student's placement (regular and/or special education),

the amount of time each day to be spent in each, the annual goals,
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responsibility for carrying out the goals, the projected date of beginning

d ending service, and dates for team reviews.

The responsibility of developing and carrying out the next three

steps in the 'process belongs to the specific personnel assigned by the

team. They must specify appropriate short-term objectives, identify

materials and strategies to be used in developing these objectives,

establish criteria for mastery of the objectives, and maintain'frequent

communication with other team members.

The final or annual evaluation is again a meeting of the team

and all other personnel involved in the student's IEP. The end results

will be to summarize available data and-make decisions whh will continue

to provide appropriate educational oppor- tunities for the student.

SUMMARY

In summary, this arQicle has attempted to review specific P.L.

94-142 IEP-related provisi.pris, has suggested some specific administrator

action requirements necessary to implementation of the IEP requirement,

and has reviewed the five major required areas for developing written

IEP's in terns of team action. In addition, a process model for imple-

mentation of all five steps was outlined and briefly discussed.

Obviously, the commentary and suggestions made require online

modification for application to local settings. Clearly, the answers to

successful implementation of P.L. 94-142 and the provision of an individ-

ualized education program for every chilci are not going to appear over-

night. The real answers are those developed "at home." The'tasks are

complex and arduous, but with the continuation of "those steps many

special education administrators are now taking to learn about and

develop necessary programs and management systems, the larger goal of an-

IEP for every handicapped child is clearly reachable,
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SECTION B-5

NON - DISCRIMINATORY TESTING AND EVALUATION SYSTEMS

IRIS BUTLER

While American society pays lip service to the idea that all are ,

created equal and ought to have a chance to realize the "American Dream,"

it is eemonstrably clear that certain racial and ethnic groups do not,,have

an equal opportunity in our society. A great deal of effort has been

expended since 1955 toward the goal of bringing black children's scholas-

tic ach;evement to the. same level as that of white children's. ''By and

large, the effort succeeded poorly, or-only for a few very expensive

small programs. In an article in the Harvard Education Review in 1969,

Professor Arthur Jensen, of the University of California, summarized mem

past studies and offered as an interpretation for these results that 15'

there were innate and genetic differences in intelligence between black.

and white population in the United States.' Jensen suggested that blacks

were deficient to whites in abstract problem solving abili,y, but equal

to or superior to whites in rote memory. He further proposed that edu-

a

cational programs be tailored to fit this profile of intelligence.

Jensen's statements once again opened up social controversies

that were not original with Jensen. One is that intelligence is largely

hereditary; and, therefore, black children perform less well in the

academic arena than white children, regardless of their environmental

conditions. To say that a trait is largely hereditary does not negate

rib
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the fact that environriental factors play a role and this role can be

significant. Educators must address this point.

Some of the significant environmental variables that influence

intelligence are:

1. The child's pre- and post-natal nutrition.

AO
2. The behavioral and academic expectations of the child's parents,

5

teachers and himself.

-3. The curriculum 'ontent at each grade leVel.

ty

A. Specific techniques fcr intellectual evaluations and their s.tbcequen't

interpretations.

There are rrany other variable' to be sure. However, there is

research data to indicate the import nce of the abcve factors%

tf we overemphasize the hereditary aspects of intelligence, ther.

we can easily everlook the environmental effects. It would he easy,

particularly at a time of shrinking budgets, to assume that little effort

need be expended when the results shows a little change in a chilc:'s IQ

score. It would also he easy to assune that a child with a high IQ

cculd be expected to dc well in ary environment, reg.rdless of whzt

happens in that environment, because they are so bright. it is often

assumed that IQ tests reasure inherent ability cr total intelligence.

Are we willing to endorse such onclusions?--Nut publicly; rayze, but

this assumption can influence r zssessrent cf students.

There is a second social:controversy related to the hered!cary-

ervironrent issue. Science fiction writers soretires picture a world ip

which a few super bright people ccntrol the machinery which roes the

work, while the du-rormal majority of people arc held it a state of

somnolence. Are we secregating students in c'asses cr the basis cf

O
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intelligence? Is'there ucila trend in our schoOls7, Professor Richai.d

Mernstein of Harvard University stated at one time his belief that there

may be. He cited that'd number of tithe institutions of our society in-'
. .

.

fluence us toward assertive mating for intelligence. Universities are^

good examples orths, in which post adolescents of both sexes, selected

for inteligente,'have the oppoiturrity to spend timtogether. Hernsteln

further stated that there might be rewards in a technical society only

. 0
,

for those bright enough to manipulate the machinery. Present day educa-

\ .

\tional efforts toward a least rewicti've alternative in public school

S.

...claS'ses,as required by P.L..94-142 may be reflective ofan attempt toward

moreintellectual integration of students and away from exclusiveness.
. a

A third controversy is bothersome. One of the greatest deficLenCies
J

of intelligence testing4today is the lack of a theoretical basis:, according

.

to Drs..Huntand Lunneborg frpm the University of Washington. Much of

the controversy of testing today arises from.the fact that we have beer(

.

-using 'measurement instruments without adequate theories of cognition.

Further, many tests are and data wrongfully generalized to unstan--

dar.4ized populations. This criticism is familiar ty now to most people,

/ 1
.

;hough we may ask what action is being-taken to prevent this from

c'.

happening.
so

, ', .

What do these controversies mean in 'relation to the new Federal'

Law 94-i47?-*Givenzthe limitations of our present assessment-techniques,

t .
. .

..

is it possible to evaluate a child's current functioning in a-nondiscrim- _ s

i
17 .

r

,14

At

inatory4w and formulate a prOgram to best meet his or herineeds based

on this assessment?

Firgt, what,is intelligence? What are we trying to measure with

some of our present assessment tools. Intelligence refers to the mental`

ti
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power of an individual: The pattern of intellectual growth is often

predictable by age 7 or 8, and.As assumed to continue through adolescence'

and then; given good health, remains constant- through advanced age.

. Intelligence is perticillsriy affected by physiological factors ih.fre-

nattl lawand'in. early childhood. Social and familial practices'at.this

.

time .are also of great importance. Because intelligence is multifdteted,
-

it cannot be summarized by'stating a single I. score, for this dies not

adequately describe an individual's'cognition, but we have used-this

shorthand in the past.

Intelligence tes;s as we have today do notmeasure a peron's

intelligence completely. .They do measure a persop's success in sdhool

(not without some marginof error), and to soMe'extent his success in'
A'Z's

.

- - ..

. .

adulthood The reults.of,scores on intelligence_tests. are mosi.accurately

n.l.

generalized to the population on which the test was standardizedthe,
.

reference group. And again, the standardized scores teirus how much a

.

person varies from the averages performance of his age group referents.

'The.comfroversies previcitisly mentioned are partially addre1sed

, by the new Federal Law 94,142. Spedifically, injustices in assessment
4

and program placement,.pareticularty'for racial and cultural mjnollties,
4'

are redres'sed. Guidelines ye specified that attempt to make for a more

equrtab1e.public-system.with checks and balances and parent involvement. .

.

Thiskind ofstatement has been overdue..

--', .
c_ -- _r the specifics of the regulations include: 4

t
'-'''= 1.. The administration.of te4tS. must reflect the abilities of students,

.-- .

rather than their deficits.

2. Administration Of tests must be in the language of the child or their.

mode of communication.

6
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. When an IQ test is used, placement decisions must be based on

tional data, i.e., behavioral.

4: 'No single test or type of procedure should be used as the only criteria

for evaluation or placeMent. tor.A
5., Tes:S11,rpretations should be done.by the examiner ofithe child.

6. ,Assessment interpretation and placement decision need to be made by

a team of individuals.

7.. Periodic comprehensive assessment and program revision are necessary.

While this list does not include al.] the specifics of the new, --

regulations, Lt is illustrative of the point of redress of past grievances.

No longer will it be acceptable for one person to adMinister one test to

. '

. a child, whether or. not that chilewas in the standardizing population,

acid hake a unilateral d sion about the eduCational placement of that

4

te

child, leiving the child o languish without specified review for progress.

We will have to look at-children more realistically, more globally. We

-

will.have to 'look at their test scores, their behavior in_school and out

of school, in various roles. t4emill have to emphasize a child's skills

in order to make an adequate educational plan and synthesize'information

. from various sources to.form aveomprehensive picture. This is a time-

-
consuming and costly process. Let us examine some alternatives for

O

accomplishing this goal.
0 -

As hasbeeri pointed out by the National' Education Association,

the popular press, the courts, civil rights organizations; state and

federal agencies, many of the tests that are presently in use in apd of
s

themselves do not fully consider the linguistic differences of minority

4 P
children. The response of the testing industrrto criticisms of this

-kind has been the ,translation of existing tests into; say Spanish, jn an

T
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attempt.to construct 'culture -free tests. There are problems with this"
... .

. .

app roat:h -h 1.. Regional differOggs
,
in the language make 'a single trns-

' '

'iation-diffjcult. For example, toston means-pubrtei: or a h f dollar to

.4 ... o ' A

a Chicano;'it means a portion of 'a banana squished and fried to'a Puerto

. -

, ,Rican. 2. Dialectua) differences render a Monol.ittric translation less

than ideal. In some areas of Texas, the ,language common to -many children
. , .

is a'combination of Meicican and Texas English.

Let' -s look at the total assessment.Processr
-

S First of.a1.1, the assessment:process begins before a child is

measured on any standardized test: An informal assessment may be done by

the.teaCher in the classroom, the social worker, a parent. Their informal

assessme nt may have a'strong influence on the way they respond to a child,

the expectatil, the privileges, etc.-, accorded him. the frame of.

referencp of these people is 141mited; then they probabty will-make re-

stricte'd judgements about the ,chlidis behavior. As their knowledge of

child development sufficient? Their unde rstanding of the cultural norms

sufficient? Their knowledge of physical handicaps sufficient' so that they

tr.i able to see this child as an individual,.athUman being with the same

basic strivings fOr.acceptance and self-fliff,ijlment, the'sL'meneed for

discipline anCresponsibility? And at -the same time are they able to

.realstically gee the deficits the child might have and accept some alter-

native"educational plans to meet these needs?

I 'feel teat it,is incumbent upon Special Education to initiate
-P

aqd meet some'of these educational: arid human needs'of personnel' in the

mainstream of education Ahrough the variety oftechniques currently I

available. I have data from the Minneapolis School District that clearly
Y

indicates the problems of overi4entlfication of childreh'by race and by

tt
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sex for Special Education services., The referral of minorities is 14 per-

cent greatOrthan their proportion in the school.. Males are referred 2:1

over females. These datar.are accurate as of June, 1976. During these

past three .years, a Task Force ow,Special Class placements was appointed'
4

by the Special Education Department to evaluate all students in the

Mihneapolis.Schools who were being .serVed in EMR programs and the same

oyer-representation by sex-and by race was evident.

The second phase of theasse&sment.mcess is the more formal,

,

testing part and it'is towardthis area that much criticism has been

leveled,.at tine tests, the u ses to whipl Ae tests are put, and the
1, .

4
testers`.',

The criticaJ-question here is 7 what are our objectives for test

, -

ing? .What different levels of inforMation do we need to know about the

(.

sttnt? One revel of information about students that tests help answer

,

4s for funding. State and Federal agencies
.,

are interested in, or man

date some kind of evaluations. .There is reimbursement of monies for

r .

students in:special education 'programs, so there isa need to ha)le "some

objective way of determining who these students are. 6

. .

A'second objective of assessment it the individual student need

determination. What are a particular student's strengths, weaknesses,,

learning styles--the specific kind of irlfoi.mation that is necessaryto

effective teaching apd.learning the main business of the classroom?

A third objective,of assessment is an evaluation of the program
- .

1

, effectiveness. Can we now look at the kinds of tests'that we have

available and the kind of procedures that we are now using, and develop

a system that will address its--1:q to the many students and the pluralistic

community that we now have to cope with in the public schools?
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,One partial answeriis to do criterion-referenced testing. This

can be useful for both program evaluation and the assessmentr.f individual

pupil neeus. By criterion-referenced te5ting, I refer to the testing.of

exactly what is being,taught in a curriculum and scoring in'levels of

mastery that are not based on age, -as are'aphievement test .levels. The

Evanston,.111inois Sdhool,Ristricttises this syteivi to measure student

achieveriient. The objectives and the cohtent'oftllis kind of testing can

. I

be nondiscriminatory. !Cis certainly nonstandadized and'relevant toa

specific group which may be multfracial,and multicultural. If this

is ,method of assessment is used, then one has to be-concerned with whether

. 1

.Qt- not teachers0 performances are to be evaluated on the basis of student
.

performances. Criterion-referenced testing can be used this way'for

system accountability.
1 :

Let us mention some of the cautions related to criterion-reference;

testing that were noted in an American School Board Journal: /

7

The criteria need to-be a part of,the_locar school objectives.

2. We-are measuring Only the simplest tasks. Higher 'level mental

competencies'are difficult to isolate and.quanti*.

Test questions need to relate to the mastery of very specific tasks

being taught in the curriculum.,

4. Teaching objectives on an individual basis and testing them on'an

individual basis, because students move at individual paces.

.5. Do not overlook the bro&I experience of a teacher or stiffte creative

o

-teaching teckiniques with performance, objectives that are too rigid.

&. Is is possibld to generalize from the mastery of one set of objectives .

on a criteeion-referencdd test to any kind of future success? If a

.student cah master the objective within Unit A, does thaf mean he

will, then have a chance of success on Unit B or Unit C?
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7. 06 what basis do,yOu decide on the Minimal competency levels? Is it

to .be on a percentage basis, 80 percent and then ytim move on to.the

next unit? Indept.h inservice trainjpng is more important.
r-- .

Jane Mercer of the University of California, Riverside, has

developed a System of Multicultural Pluralistic AssApsment (SOMPA). This

system was designed to measure the curren,t le41 of functioning of

English-speaking children from anglo, len°, and black cultural back-'

grounds. According to Dr. Mercer, this method also gives an estimate of

learning potential of children and is nondiscriminatory. These measures

have been standardized on 700-children 5 to 11 years old, and represen-

tative of the population attending the public schools of California from

that ethnic group.

,A
SOMPA is based. on a triangulated model .system, the medical model,

social system model, and the pLuralistic model. Each model. defines ab-

normal behavior in a slightly different way and has a different set of

underlying assumptions. Therefore, when using this system, we are

log at a child from 'several different angles and thereby reducing the

margin of error imbehavioral. assessment. .

The medical model defines abnormal by identifying symptoms of

pathology. The assumption is that symptoms are paused by sod% biological

condition and that the'sociocultural background is not relevant to the

diagnosis and treatment. For examp,le, the symptoms of measles are the

same .for all ihdividuals, regardless of their race, social class or

religion. The primary focus is on deficits. There is little differen-

tiation among "' normals" because the normals consist of the large mass of

persons who have no symptoms. Scores on tests for individdal persons

within the medical model can be interpreted without reference to their

. 94
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cultural,background. They are not culture-bound The following tests

within the MIRA model meet the assumptions of the medical riodel:

PhOical Dexterity Test,-Bpnder-Gestalt, Health History Inv,entory, visual

acuit;/, auditory acuity; and the weight-by:height ratio.
,

. -
The social system model defines abnormality as behavior which

.

violates social system norms. There are any definitions of normal.

Each role has its own set of expectations. To judge whether behavior is

normal or not', we need to know the system in which the child is func-

tioning, the role the child is playing, the expectations others in the

system have for the behavior of persons playing the role, and information

. e

about ithe actual behavior of the child. With this model thereare
.

assumptions of both assets and deficits of a person. Measures of SOMPA

whi h meet these assumptions are WISC-R and the Adaptive Behavior

Igventory for Children 1KBIC). Dr. Mercer felt that` the intelligence

test met these assumptions because it was designed to measure how effec-

tively a person fit into the student role in the social System of 'the

school. The ABIC is a measure of the child's role behavior.within the

family, community, peer group, 'non-academit school roles, self-maintenance

and earner-consumer roles from, the viewpoint of the'family. Test scores g

form a.norffal distribution, rather than a truncated distribution as in

the medical model: Social deviance is a judgement about specific behavior

and it is not approp-riate to think of the deviAce as being "in" the child

or .to think of the deviance as existing undiagnosed. _Since the political A(

process defines what behavior is deviant, cause and effect reasoning is

inappropriate from the social system perspective.

Theyluralistic'model assumes that all tests measure learning.

Subnormality is defined as low performance on a test of learning when
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compSred to the distribution of scores for others of 'Similar sociocultural

backgrounds. This model assumes that childre5, from similar sociocultural

backgrounds have-had the same exposure-and opportunity to learn a given

t

set bf materials and have-had similar experience with test taking. It

also assumes that these children have been similarly motivated by signi

ficant persons in their lives, and have no emotional disturbance or

anxietiesto interfere with test perfT-mance, or no sensory-motor diS-

abilities. If these factors are constant,'then the,child who has learned

the most probably hasthe most learning potential. To determine this,

multiple regression equations based on the sociocultural charatteristics

of the child's background are used. An average performance is deflined

for children from differing ethnic socioeconomic backgrounds, and a child's

performance is compared to the average core. Then, using the weighted

scales, an Estimated Learning Potential is determined. Urban accultur-
.

ation, socioeconomic status, family structure, and family size are the,

sociocultural scales used to measure background characteristics.

Dr. Mercer expects her material to be available'for field testing.

within a year's time.

Mandatory nondiscriminatory testing as specified in P.L. 94-142

is a significant step forward.' The emphasis on the child's assets, the

ude of several measures to sample more than one aspect of behavior and

the placement decisions made by a team can be excellent safeguards for

all concened--child, teacher, and parent. However, no method is

superior to the people who use it and this We must remember.
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SECTION. C%

IMPLEMENTATION CONSIDERATIONS AND STRATEGIgS

EDITORS' NOTE ,

Many individuals and organizations were helpful in providingsin-

pvt to the Congress during drafting of P.L. 94-142, and many continue to

be involved with proyision of technical assistance and suppOrt as state0

and local education agencies strive to implement provisions of the Act,.

Among these were the Council for Exceptional Children, the National

Association of State Directors of SpeciA Education (NASDSE), the Council

of the Great City Schools, and-others.

This section of the book presents background information and

6i?clission of the continued efforts of two of these organizations.

Schipper, Wilson, and Norman discuss- the changing role of the state

education agency in. regard to education of the handicapped, and high-
.

light the role of NASDSE in providing training and.technicarassistance

to state education age'ncies. Kowalski describes the role of the Council

of the Great City Schools in providing guidance,, training, and technical

assistance to some twenty-seven City School System Special Education

Programs, describes pajor.speeial education needs of these cities as

determined by formal needs assessment conducted by the Council, and out-

lines the role of a BEN funded project, the SETAC project, in providing

technical assistance and training for these cities in areas related to

.implementation of P..L. 94-142.

97

106



rl

4

P

1-

Also, in this section are two-articles--one by Sage, which

addresses local school responsibilities and actions required to review

1
placement and programming systems as an important imPleinentation strategy,

and the other an article by Rinaldi Which provides! a review of and

74

editorial comment on several major P.L. 84-142 provisions from the per-

. * /.

spective of a practicing City Special Education Administrator.
/
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`SECTION C-1

THE NATIONAL ASSOCIATION OF STATE

DIRECTORS OF SPECIAL EDUCATION

.
and:. .

THE CHANGING ROLE OF

STATE EDUCATION AGENCIES

WILLIAM V. SCH1PPER

WILLIAM C. WILSON

MICHAEL E. NORMAN

DUeing recent years a variety of.events, forces, and factors have.

impinged or impacted upon state education agenciel. Some of the most

significant and rapid changes are occurring in special education, there

pressures are mounting to modify and expand educational programs and

services prOvitied handicapped children.

Recent court rulings and mandatory state and federal legislation

have established the right of handicapped children to receive a free,

public-supported education anSI to be provided programs and services which

:are appropriate to their needs. Such forces combined with court decisions

dealing with civil rights, such as Brown, Swann and Goss; equity of

financial bases, such as Serrano and Rodriguez; Increased federal interest

in education, and seemingly insurmountable problems faced by local school

sysems are representative of the numerous forces that have impacted on

statp education agencies. The result of such Impact isthe emergence of

new ryees and responsibilities to be assumed by the state education agency.

9.9
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The purpose of this article is to dscut's the changing role-o f the

educatiOn agency (SEA), particularly in the area of special' eduta-

. .

tion, and what one orga ization, The National Assoctation of State Diugz

tors of Special_kducatio (NASDSE), is doing to assistSEAsto fu lfill

4
e

'

their responsibilities. The article discusses the historic developMent

v . t
: ,

% of the.state education agency, the changing role of the agency, and tic

.
.

role of NASDSE in developing competencies and leadership skills of SEA

HISTORICAL DEVELOPMENT OF THE SEA

That the'rol&of state education agencies is changing is well

illustrated in a`''statemegt made by James a. Conant at the 19611Annual

Conferehce ofthe Councilof Chief State School Officers. He indicated

that as late as-19591Z would have advocated that 19cal school boards of

education were the keystone t9 educational policy and that state depart-
,

ments of education were just to be'"tolerated. "Now," he said, "I have

changed my mind." In his book, Shdpini Educational Policy, he wrote:-

'What is needed are strong state boards of education, a first

class chief state school officer, a well organized state

staff, and good support from the legislature. 4

It js intenesting to note that there were only 177 professional

"educators in SEAs throughout the Natioh in 1900, ?and practically none in

special education at the SEA level. This number has now groWn to between

ti

12 and 15 thousand, of which about 500'are special .education personnel.

During th Aearly stagesin the development of.educational

,

stems in this cbuntrY, there was no apparent heed for a state agency

for education, and consequently none existed. As the educational system

grew both in size wand number, the need for some type of office that

'do
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wouldgather, com0P4e, ani:rdisseminate edUcational data became evident.

As a result,' during the early part of the nineteenth century, various A

st.ates appoiilted chief:state schodl officers who became, generally speak-

ing, the state agencies for education.
.

This period In the development'or evolution of the SEA t)as been

characterized by Beach,andGibbs as the "Statistical Stage," and,it-was

dur,ing this stage that the copcepS of state governing boards, other than

state legislatures; developed. From the "Statistical Stage" the SEA
.

. .

moved into what has been characterized as the "Inspectoral Stage," in

which enforcement (regulatory) activities 'replaced data-gathering as. the

-

principal focuir. of agency efforts. Then, gradually in response to.chang-

z
ing social forces, Ehe.conce4 of educational leadership as a role of

the SEA emerged in various states. Thus, the most eecent stage of develop-

-ment--the "Leadership Stage" became a generally.accepted function Of
A
SEAs

only in the last decade:

The Changing Role and Functions of the Stpte Education Agency

As has been noted, the historical functions of the SEA were those

of data gathering, regulatory and leadership. It is generally accepted

that elements oral' three evolutionary stages remainsfunctions of

' state education agen at the present time. Emphasis, however, has

'shifted from da a gathering and regulatory activities to leadership

functions.

In a recent study of the role of state education.agencies,

Campbell, Srouge and Layton subdrvided the leadership furictiOn into five

categories 1) operational. 2) regulatory, 3) service, 4) developmental,

and 5) public support and cooperation.
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-*The operational function, according to the study, occurs when the

SEA is directly involved in the admipistration of schools and services
1

such as special "schools for the Deaf and Blind or spedial programs such

. .

as Vocational Rehabilitation'or direct state operation of certain-. public

. schools-. The regulgtory function occurs when state and federal statutes

4. require the SEA to regulate (or enforce) specifk aspects or.elements of

/r
.

the educational program, including curriculum, buildings, transportation,

etc, The third function, service, occurs when the SEA actually provides,

sometype,of 4rvice (or assistance to local, education agencies (LEAs).

The SEA'provides, on occasion, expert assistance in the'form of consul-

"tants and specialists and a mytiad number of other inservice activities.

The fourth function--developmental activities -is concerned with meeting'

the needs of the SEA itself. This function is to be found in the efforts

of the SEA to acquire and maintain"an adequate staff, to provide for

staff development and to utilize Its total with maximum effec-

tiveness. .The final funCtion, ppblic support and cooperation, consists

of those activities that are -designed to secure the support Of the general

public including the financial support nec

-

essary'to provide programs for

all handicapped children. e.
it is generally agreed.that the first two functions described

above, i.e., operations and regulkions--are basic to the overall purposes

of an SEA. This thounht is-made ell the more compelling when it is

recognized that these functions have in most states and :territories been

mandated .either.by state or federal statute, most significantly,.ethe

Education for All Handicapped Children Act of 1975 (P.L. 94-142), which.

will force SEAs intca heavy monitoring and compliance relationship with

4
the local education agencies.

a
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, , By way of illustration, special education units must,Bagin to

oversee the implementation in local education agencies of these concepts

incorporated within P.L.94-142c:

I,. that teach handicapped child has an individualized education

pro0.am, including a statement of goals, specific objectives,

and time schedules, with at least an annual review and recon-

sideration;

2. that handiapped children are education in theeast restrictive

setting possible; t

. ,

3. that the process by which the child's program is decided in-

vplves the child's parents and the child (where appropriate),

as well as the, teacher and a representative of the responsible

agency of the public sc syst&;

4. that procedural safeguards are implemented regarding decision

making about the handicapped child, and that due process in

hearings and in the examination of relevant records is f

guaranteed; .

5. that comnrehensive inserficeStraining programs are implemented,

6. tnat the schools Pnrure,that no child is excluded from an

appropriate education at public expense;

7. that emphasis is given to identifying and evaluatingilandi-

capped children for appropritae educational services to be

A

prescribed, while avoiding labeling children or stigmatizing

or discriminating against them.

Leadership

Within the framework of the functiop of leadership, however, the

role is not, and never nas been, ail that clear,, especially within special

103
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education dAvisons of SEAs. However,. new directions and impetus for this

'1

role have been set by P.L. 94-142. For example, state education agencies,

are now asked to:
A

1. provide diversity in leadership ,.

"2. organize and coordinate an effective educational system
i

3: conduct compr pensive state planning.,

5.

establish sou fourdati.On programs of financial support

provide efficietit coordination and distribution of funds

6: establish minimum, standards for achievement and quality

cobfrots
. .

7. assist localities in developing more adequate education'

programs and evaluating resutts
.

82 develop good information systems on the facts and conditions

of eduqatioi,.

Need for-Assistance

Changing demands with respect to various facets of the educational

system have resulted in. similar demands for changes within special ,educa-,

tion divisions in terms of both goals and functioris. Yet, of all agencies

,

concerned with or engaged in education, the SEA. has perhaps the least

viable mechanism or vehicle to allow its professional personnel to become

equipped to-cope with the changes and demonstrate.the leadership that is

being demanded.'

Several -facts about SEZS and special education

Comprise them appear to be approprIate:

1 .,,the\number of personnel in SEA special education units is

, .

Tepidly increasing

personnel who

104,
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.2. the turnover rate in the position of state director. of

,special educat.ion is high. Twenty airectors (40 percent)

have been in their positions less than 18 ,i4onths

3. preservtce training programs specifically designed to pre-
.-

pare professional people to serve in SEA roles do not exist

in mof states

4. most professional special education personnel entering SEAs

have been,prepared to function at the local sch9o1 district

level

special -education divisions within state education agenciese

by and large, have not been able, to compete successfully, for

experienced personnel width large local sySteMs,"college5 and

universities, and federal' agencies

Role of NASDSE

For the reasons cited so far in this'artiole, there isa needfOr

continuing professIonal staff development programs for.,EA special educe-
..

tion personnel. Parenthetically, the question'as to who or what agency

should initiate and maintain staff deyelopment programs is rather moot:

Few such programs exist. UASDSErs staff development projects.. of the past
6

four years is theoniq known such effort in the United States'geared

specifically to develop competencies and leadership capabilities of SEA

speCial education personnel.

"n

In X1972, an assessment and analysis of state level special educe-7

-tion agencies by a study committee of NASDSE, Inc. concluded that the

existing organization and tection of instructional programs and the

delivery of supportive services to the handicapped lacked the continuity

go necessary to make them fully effective. Therefore, through a special
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training srant frch.BEH, NASDSE developed and has ii41,pmented a competency-
.

leased training program for state education agency perdnnel.

\ A

.Assess Needs

L.

,,

NASDSE's National Office staff is in constant with
. V

. .-..
1

the states to assess, needs for training, products,-conferences, skills,
. . %

1

program ideas, information, etc. and to assess relevance I

.

.and interest in
.. :

planned and,prospective Activities and productg. NASDSE then draV,is upon

.

,its' consultant and resources bank to createactiv;vies and/or products,to

improve competeacies and skills to meet the need.

Meeting Needs

A basic, assumption underlying the NASDSE trairag model and the

,NASDSE 'role as a .1'broker" in providing training.to meet the expressed

i.;,' needs ,of §tate departMent.personnel% is that, within the field of 'special

4; .

. a
,

educatjonadminitration, there exists a basic, dntapped pool of tich
.

...

resources. State directors and heir 'staffs, by virtue of their exper-
.

4.
ience and education, represent. considerable experience and expertise

(4, which NASDSE.has been using in creting products'and delivering training., f

Following this assumption, i
is believed that most of the expertise

,

which SEAs need to adequately perform their roles already exists, col-
.

lectively, within all SEA;--however, not all of it exists in any one

trf,
person or in any one SEA. Therefore, it is a philosophy of the National

Office to draw upon exiting known expertise and quality programs when-

ever possible to nelp Meet tNp needs of states through training activities

and products. In this manner, SCAB have begun to relymore on each

other's.abilities,.experiences and exemplary, programs, while proMoting.

interchannv and communications among personnel in all SEAs. This practice
:.%
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of,using SEA'perscinnel as consultants and trainers has had resounding

. /

support of our constituency during the past three years.

NASDSE

)

also has cultivated a talent bank of resources to co-

sponsor training,activities, to draw upon, in creating training'productS

and in the dissemination of products and activities. These include

'university and local school district personnel as well as government

and private agencies.

As the compliance and monitoring roles of SEAsbecOme.more aqd

more visible as a result of P.L. 94-142, the leadership functions, often

historically neglicted, become increasingly Important. It is the function

which NASDSE.a4empts to address in its natTonal stiff development pro-

ject, arrd which is vital,to meeting the mandates of P.L. 94-142 and for

forging new national/state/local partnerships essential to the

goal of an appropriate educati.on for all handicapped children by 1978.
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SECTION C-2

PERSPECTIVE QN NEEDS IN TWENTY-SEVEN GREAT CITIES'

ANTHONY p. KOWALSKI

The educational needs of handicapped children have long been a

matter of concern in the cities. The earliest and most established pro-.

grams are found there. Yet in recent years much more extensive activity

in special edufaiion has become necessary. Spurred on by FedeAl legis-

lation and judicial mandates, urban school-districts have sought to

respond with a more perceptive understanding of the needs of the excep-
.

tional child and a more effective delivery of services to them.

The efforts of the special education directors in the ,largest

urban sclpel systems have been coordinated in recent years by the Council

of the Great City Schools. In periodic workshops and sponsored projects,
0

these directors have sought to improve their special education programs

in the'cities. The followingiTs an attempt to document some of these

recent activiiies'and to( eview the special education-reiated needs of

member districts in that period.

ACTIVITIES OF SPECIAL EDUCATION DLRECTORS

The Councirof the Great City SchoOls in an educational organiza-

tion representing the largest urban school systems in'the country. Over

a twenty -year period it'has grown frOm ten major cities chieflj, in the

Northeast, to twenty-seven cities scattered in all regions of the country.
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Its goal is the improvement of education in the large cities. Its board

I
pf ddrector, which meets semi-annually, consists of the,Superintendent

of Schools and a board member from each city:

Within the Council, there are a series.ofad hoc committees, or

task forces focusing on specific issues. These ad hoc committees have

. been established in the area of school finance, equal educatiDnal oppor-

tunity, vocational education, research and many others. They usually

involve the person from each ()lithe cities with primary responSibility

in that specific'' topical or program area. The Task Force on Special

,ducatiori is in that category,,and is described below.

The Task Force on Special ,Education

In. 1971, personnel from the. Exceptional Children Branch, USOE,

and:a panel of consurtants in the field of special education presenting

at a Leadership Training Institute foresaw the emerging problems in the

education of the handicapped in the inner cities. They proposed a series

of meetings with the administrators of special, education programs from

r.

the largest city school districts in the country to begin working together

'toward resolutioR. and elimination of the problems. This group turned to

the Council of the treat City Schools to serve as a vehicle for bringing

together the "desired personnel.

eThe first meeting of Great City Special Education Administrators

took place in San Frantisco in"May, 1971.. The objective of the meeting

.

was to'discuss the problems facing school administrators in meeting the

heeds pf handicapped children in the inner cities and to work towards

the coordination of the education of the handicapped with regular educa-

tion. Martin Dean, Assistant Superintendent in San Francisco and an

advisor to the Special Education leadership Training Institute, at the

109
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University of Minnesota was largely instrumental in organizing these.early

meetings.

This Committee on the Education of Exceptional Children, as it was

then called, met twice a year in the early seventies, in conjunction with

the semi-annual-meetings of the Board o.f Directors of the Council of the

Great City Schools, and was instrumental in establishing policjes in the

field of special education for the Council and its member cities, The

Leadership Training Institute,.directed by Maynard Reynolds of the

University
,

of Minnesota, has provided seed,money on several occasions to

enable this group to convene and make progress in solving problems.

In 197e, alsurvey of Council member districts relative'to special

education priorities indicated retraining of teachers to be a high prior-

ity item. This included the retraining not only of special education.

staff, but also of regular classroom teachers. As a result of this needs ,

assessment, a confereiice was held in February, 197.3, in Miami, Florida,

devoted to the analysis and discussion of training needs in the Great

Cities. Representatives of institutions of higher education and state

departments of education attended this meeting at the University of Miami.

A subsequent meeting of the committee was held'in May, 1973, focusing on

recent litigation related to special education.

In December, 1974, another training conference'was held in Boston,

Massachusetts dealing with the effects of school system decentralization

on special education programs. It was preceded by a survey questionnaire

on decentralization. The presentations included a close examination of

decentralization in two large cities Philadelphia apd Chicago.

. In 1973 the Committee had organized itself more formally and

elected a small executive group. Ernest Willenberg, Assistant Superin-
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tendent of Schools in Los Angeles assumed the chairmanship. He served in

that capacity until September, 1975, when Richard Johnson of the Minneapolis

School System was elected as chairperson. At the same time, Marechal

Neil-Young of Philadelphia was elected vice-chairperson, and Keith Gainey

of Cleveland and Oscar Boozer of Atlanta were elected members-at-large.

Another conference of the now Special Education Task Force was held

in Atlanta in September, 1975. Sponsored by the University of MinnesOta

Leadership Training Institute through funds from the U.S. Office of Edu-
.

,cation, the conference dealt with the development of collaborative models

in urban environments. The purpose of this confernce was to develop

more collaborative planning between,urban school districts and neighbor-
,-

ing institutions of higher education.

SETAC Project

In recent years, therehave been several attempts to secure fund=

inp for special education program development in the Great Cities. These

efforts included a proposal.`for a national training support system in

June, 1973, and a proposal for a model technical assistance arid develop-

ment project for providing educational services to handicapped children,

In urban school 'districts in October, 1974:

At the Atlanta Conference in 1975, a deci.sdon was reached by

Task Force members to seek funding of a Special EduCation Technical

Assistance Consortium (SETAC) for the Great Cities to assist in "the

attainment of full service for the handicapped in all the Great Cities.

As subsequently conceptualized by Richard Johnson of Minneapolis,
4

Louise Daugherty of Chicago and Marty, Dean of San Francisco, SETAC would

seek to inpact on the total school- system of a large city. It would
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involve successive penetrations of a school system, .focusing in particular

on key issues. 4

In the first year of operation, SETAC would provide regional

institutes for key personnel in each school.system (SE director, school

attorney, school board member, teacher union representation, parent.

group representation, the superintendent's office, local IHE representa-

tion, state department SE director, *principal's association representation

and others), and pilot two local institutes to serve as a model far the

second year. In the second arid third years, SETPC would provide local

.institutes to impact more fully on all principals, teachers and community

leaders,

With thelOningof P.L. 94-142 in Novembdr, 1975, and the grow-

ing concern about implementation of the law rn'targe urban environments,

a revised proposal was approved by the Division of Personnel Preparation

of the Bureau for Handicapped Children (BEN). This proposal requested

funds to train administrators in the twenty-seven cities in preparation

for implementation of P.L. 94-142.

Under this funded proposal, the SETAC staff developed plans for

one initial national training institute (NTI) involving the special edu-

cation directors froR member cities. The NTI was to be followed by four

regional workshops involving at least three key personnel from each city.

In addition, a technical assistance component was designed to assist in

meeting high priority needs of selected cities.

National Training Institute

The first major activity of the SETAC Project was the National

Training Institute held in Chicago at the Bismarck Hotel on October 20-22.

This Institute was an in-depth training session for the top special

112

121



I

education administrators in each of the twenty-1.0,0 Crtz.t City saccl

systems. Richard Johnsonn.formerly Director cf Special Educericn in the

Minneapolis Public Schools and currently professor at St. Claus' State

University, St. Cloud, Minnesota, served as Director.of the Institute.

The first day began with an overview of the law by Congressional

staffperson Lisa Walker and an overview of the proposed regulations by

BEH.cepresentative Tom Irvin. This was followed by fifteen minute pre-
p,

sentations on key elements in the bill by,speciarists in each of those

areas. These included funding and entitlement, least restrictive alter-

native, procedural safeguards,-full service requirement, child find,

- individual education program, non-discriminatory testing and special

state responsibilities. The evening was devoted to reaction, discussions

and formulation of issues and questions relative to these major areas.

The second day was devoted to in-depth interest sessions conducted

separately on each of the topical areas, as well as two management strat-

egies sessions. By the end of the day, each director was asked' .to fill

out a needs assessment questionnaire to provide information for planning

future workshops and technical assistance strategies to meet the specific

needs of the large cities.

The third day provided individual consultation by district, a

preliminary report on the implementation status in the cities. and a

general discussion of major areas of need.
. . 13

Subsequent to the National Training Institute, SETAC staff

filanalyzed the needs of each city as reported in the needs assessment survey

.

and individual interviews. On the basis of such knowledge, the staff

began planning a series of regional workshops for February- April. The

objeCtive of these regional workshops was to address specific, documented
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needs in the cities of that region, and to-plan further technical assis-
.

fance mechanisms,

NEEDS ASSESSMENT ACTIVITIES

Several formal attempts have been made in recent years to identify

specific needs of member districts. These needs assessments normally have

'_been conducted prior to undertaking program activities among Council

cities: A discussion of.these several needs assessment surveys-'follows.

1972 Training Survey

In early 1972, a brief survey.of member, districts was conducted

to ascertain special .education priorities, the relative importance of
ti

various training. activilies and the adequacyof such activities. The
.

result indicated that 87.5 perceht of the respondents considered the

retraining of special education staff a. high.priority. Only 13 percent

of the respondents felt their present effort in that regard was adequate,

while 43.75 percent considered it barely adequate and 43.75 percent

.totally inadequate.

The retraining of regular' classroom teachers in the identification

'of handicapped students was considerd of high importance by 67.5 percent

of the respondents. About 62.5 percent perceived their current efforts

1

to be inadequate, while 37.5 percent felt they were barely adequate.

The training of regular classroom teachers to teach handicapped

children in a regular classroom setting was-noted to be of high, importance

by 81.5 percent. 87.5 percent felt that 'their.present efforts were in-

adequate.
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1973 Questionnaire =

In the aftermath of the 1972 survey, a Miami Conference was orga-

:nized in February, 1973. The discussions at that conference 'generated

another questionnaire to determine the specific high priority areas in

- ,e

need of external support for the cities. The analysis of these repsonses

resulted in a categorizing of six major topics of concern: 1) change

strategies, 2) management systems, 3) information systems, 4) child

study, 5) interagency cooperation and 6) other critical problems. Each

of the broad categories were further broken down into subproblem areas,

.
-..

and were transposed on a technical assistance matrix for a proposal

national training support system.

1974` Assessment

, reassessment.of training needs in 1974 by the CounciPs.Staff

Committee on Exceptional Children resulted irrthe forldwing prioritlys:
r.

1) training regular classroom teachers, through which teachers could

acquire competencies for the education of exceptional chi1dien in the

regular classroom setting;-2) training school administrators and ottier

education personnel, through which each would understand the educational

needs of exceptional children; 3) designing training programs to:respond

CA-
to litigation, mandates and state laws requiring equal educational oppor-

'.

tunities for handicapped children; 4) cooperative trning of regular

education personnel by school systems and institutions of higher educe-

`

tion; 5) collaborative assessment of training, administrative and organ-

izational needs of school systems in programming for children in r.tgular.

.classrooms.

1
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lci75. Survey

In order to assess more clearly and mere accurately the precise

state of special education in the Great Cities, an extensive surv4y.was

conducted by thestaff of the Council of the Great City Schools in

September, 1975: First, the Council was interested in determini ng title..

financial allocations to Special Education Departments in the Great Cities,

and specifically the subsidies which arise from federaJ, state and local

spur The survey revealed uneven fiscal policies from state to state,

,ressil-t,ing.in severe constraints on certain Great, Cities.
.pp

Second, the Council was interested jndeternining,the'speci.flp,

number of handicapped children served in each city; categorizing -them in

terns of prOgram:and age level. Different methods of categorizing handi-
.g

r.

caps made "this emewhat difficult, but a general pattern did, emerge. If,

is a rec6ItRand Study contends, about 10,7 percent of youths aged 0 to

21 in the United States are handicapped, the Great Cities are well on
, .

their way to serving most of the handicapped. Howevei,-an uneven pattern

in the citie lso,emerged here.

Thu- , priority needs were determined by the,survey. TheSe a

priorities in turn refieZtejthe budgetary constraints. and training needs .. ...21 /

of the member cities. The training of regular teachers, spe Cial educaqir

tion teachecs) administrators and parents regarding the specifics of, full

service to the handicapped was the most urgent need.

1976 Survey

A further needs assessment process was conducted at thd' Nati/onal

tr4

Traininq Institute in.Chicago on October 20-22, 1976. The results of

this survey were similtr to the needs assessment survey o f 1975, as well -
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as to the 1974 Assessment. In-service training of staff has been a major

priority throughout.

Table 1 summarizes the overall results from the needs assessment;

and includes responses from 26 of the 27 Great Cities. The results were

not only consistent with previous surveys, &Lit also agreed with.structured

interview datesecured at the same National Training Institute.

The areas of most need, in descending order of priority were:

I. 'Comprehensive System of PersOnnel Development

2. Individual'lzed Education Program

3. Participation /Management of Private chool Children_

4. Least Restrjcti.ve Alternative

In addition to the areas listed above, the development of mbnage-

o

ment information systems was stated as a techhicalpassistan'Ce priority.

The only area that was uniformly judged to to "not a problem" was

Protection in.Evaluation Procedures. The remaining three areas (Free

1

and Appropriate Public Education, Procedural Safegdards,,and Confiden-

tiality), while not presenting probjems fOr the Great.Cities as a group,

r )

-..

-were judged as.:5pas that require further action by a few districts.

In, conjunction with the National Training Institute, SETAC and

...,-

Institute staff members conducted individual interviews with the special
. .

education'directors to determine still further the resources and need
I -

of each of the cities. Each director was asked to define the extent of

implementation of the law (P.L. 94-142) relative to the nine categories

presented. The result (Figure 1) showed once again the high pTiority

for a Compreherisive System of Personnel Development an_for IndividuMi

: Education Programs..

l
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TABLE 1
1976 Needs Assessment Data

Based upon 26 Cities' Responses to
the "Needs Assessment of Loci Priorities"

Response Percentages
Based on Totals

per Area

Free & approptiate
public education

76

Procedural safeguards 76

Confidentiality- 79 ,

Protection in
evaluation procedures

86

I EP 47

LR,01 . .--
84

- \
Part;cipation of 51

Private School Child,.

Management of hand. child.
placed forserv. in
private schools

67

Personnel, developMent 6

0

N S IP

15 .

10 8 6

9 3 9

2 7 5

15 .-- 38

.

7 10

35 -- 14

26 -- 4 3

23 71

.2

*

. Median Judgment.of 'Extent
of Implementation

(1-3, 4, 51)
low high

5

No. of Districts
Indicating priority .

for TA*

3
(1, 3, 20)

5
(1; 2, 19)

6 3
(0, 2, 23)

6 0

(1, 1, 23)

\

4
(10, 6, fo)

10

6 5

(3;3, 20)

5
,.

0 .

(8, 2, 14)

5 0

3 17

(being (13, 5, 7)
planned)

*Other areas indicated: management information systems - 10; LEA/SEA collaboration - 2.

Y = yes N.= no S = some . IP = in process
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TABLE 2
x

Extent of Implementation Problems
among Great City Schools

No Problems

I X Comprehensive System of
Personnel D6Velopment

VIII Managethent of
- Handicapped Children
in Private Schools

VII Participation of
erivate, School
Children

VI

V IEP

IV Protection in
Evaluative Procedures

ICI Confidentiality

I I Procedural Safiguards

Free & Appropriate
Public Education

Some Problems Me4,Many Problems

.53;4---17§71-igst.

11.4 16.-0:40.
'///////////,/,/,

A//// 1 //,,,,(////////////////

/////////////////

1

Y.4

1

NY

5 10 15 20
, 1.

FREQUENCY

(Courtesy of Edcon Associates, Philadelphia)
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SUMMARY

The Council of the-Great City Schools services about five million

students, lftuding half a million handicapped. Different definitions

and different methods of'counting, however, make it difficult to establish

an accurate figuri,. The 1975 Survey, nevertheless, counted"425,000 handl-

cappled students being served. New data-keeping processes recently begun

"and the additional child find procedures adopted will result in more

accOrate and Otentiilly higher figures for the future.

The bulk oc surveys conducted by the Council in the past five

:- years -have emphasized training needs. ,Personnel preparation invariably

was the top priority. This extended to both special and general directors

and to every level administrative, professional and non-profegsional

'personnel. These priorities were again verified in the most recently

conducted needs assessments.

The perception of needs is the first 'step in a program of service.

The identification of resources; the planning of strategic interventions,

the implementation of adequate plans and conduct of ongoing evaluation to

perfect the prodess are necessary steps for achieving the goal of full

and effective service to'the handicapped and to meeting other require-

ments of P.L. 94-142. This process is well begun in many urbanyareas,

but continued training and technical assistance will be necessary if

full implementation.is tdbe gained in a reasonable amount of time.
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SECTION 'C-3
04.

ORGANIZATION OF REFERRAL AND PLACEMENT SYSTEMS

DANIEL SAGE

Notwithstanding whatever Shakespeare said about "a rose by any

other name" I would like to suggest that the fact that a: contribution

entitled "Placement Systems" is in thi-s book is i I believe, 11, an 'moor-

tantsense, a part'of our problem. The language we use to describe any-

thing we do, not'only reflects what is but also influnces and perpetuates

what may be. As I thought about &s, I realized that you anti t prdbably

have something in our heads when we speak about "placement". Yet the

word implies picking somebody up and moving them. The act of putting

-somebody some place, of course, is an accurate descriptioh of theprOcess
4

if we are talking about traditional.pibgramming vehicles for Special

Education. But I would like to suggest'' that we would be a lot better off

in the long run If we could'quit using the word "placement" for this

process and substitute perhaps some wordor perhaps a pair of words like

"program planning" or "programming". Or the're 'may be a dozen other terms

that mould do the job ab well as the ones I suggest.

The traditional use of the term "placement" perpetuates the tra-

ditional use of placement as a concept which is contrary not only to the

specifics of P.L. 94-142, but certainly contrary to the National Advisory

Committee for the Handicap's priorities, as presented In the last annual

report which' focused on the emphasis of least restrictive alternatives
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and full service goals,Jatc. This term perpetuates the idea that one

doesn't do anything with a student unless one moves him from where he was

to some place else.

GLven'the traditioiof the term "placement", and-our past "mowing'

bodies" notion of what that term means, it's my feeling .that,, before we

scan intelligently discuss specific procedures related to these referral

and placement systems, it's important to ensure tht we understand there

are certain policy issues that bave to be understood and in place before

procedural aspects can even be considered.

One way of looking at these policy issues is the eiccel4ent way

that 1 feel Dick Johnson has done in his article "The Renewal of School

Placement.Systems' in the CEC publication Public Policy and Education for

the Handicapped And because I rarely do anything very original I want

to review me ofibick,lohnson's points about the policy issues that have

to be in place before development of OrdCedural aspects (see Figure 1).

fF,JIGURE 1

PLACEMENT RELATED POLICY ISSUES REQUIRING ADOPTION

Free and Appropriate Education for all

Continuum model

Without labels

Parent (student) involvement

Informed consent (due process)

Least restrictive alternative

Criterion-referenced assessment
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.
First of a41, .unless the system has formally adopted the concept

of free, appropriate public education for all, procedures related to

determining and.executing individual special education programs will

always be developed which will exclude some children in the course of

including some, and such exclusion will almost always be facto, and

without use of:due process. Procedurally, "all" has to be defined, .

because this term is going to vary from one place to anothei-, depending,

for-example, on whether one is including pre-school progr4ms---o4ot.

Second, the formal adoption by a sschGol system of a "continuum

-model" must also be a policy before procedures are developed. There have

to be alternatives available before there can be least restrictive alter-

natives. Traditionally, most of our systems have less than the full

range of alternatives.

Third, the school system needs to adopt the concept "without

labels"., In many places, labels are legally required in order to be able

to identify and justify the channeling of resourcest'`Wherethis is the

case, the degree to which policies are embraced which minimize labels is

an important consideration on what can be done procedurally thereafter.

For example, one can walk into a claSsroom and listen to what the teacher

says when she is talking to'you or any other visitor about the kids. The

type of label-oriented references the teacher makes in describing students

is often reflective of tile type of procedures used to identify, plan,and

place handicapped students, and a pro-active policy de-emphasizing labels

can h ve an impact on teacher use of labels.

Fourth,a policy of parent (and/or student when appropriate) in-

volvement must be'adopted. There are four topical involvement. levels of

i
Consumer (parent or student) involvement. These are: (1). at the level

123

133



of identification, (2) the level of assessment, (3) the level of place-

ment or decision making, and (4) the level of program planning I would

submit that, traditionally, we have not had the habit of that much parent

involvement. Unless schools make a very strong concerted effort to

Jormally'adopt parent involvement policies, it's probably going to be

given only minimal attention.

Fifth, the informed consent idea, as a part of the due process,

with use of real informed consent rather than just token informed consent;

is a.critical policy matter. It's easy to support token informed consent,

and to say that we have really informed parents and/or students what the

alternatives are. But frequeAtly, as we provide the information, it's

with the fore-knowledge of the parents that there is a gun to their head'

and that they don't really know all aspects of all the alternatives.

After all, our whole society is built on the idea of always giving slanted

information. Certainly commercial advertising would be dead today if it

did not use slanted information. Everything we do is based on slanted

information, including the'information that we, ascarriers of our
. /

,cultural norms, provide as we talk with our customers about what the al-

ttrnatives are. I would dard say that most of the time the consent that

our customers'give is probably based on information that is not always

totapytrue.

' P.L. 94-142 holds up the very idealistic idea of making sure that

everyone is totally informed, and I suppose it will be rarely that we will

really live up to that al. But unless the adoption of a policy of

totally informed cozseht takes place, all the procedures we put in p1aCe

aren't going to do much.
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, Six , the least restrictive alternative, as a formally adopted

policy by t e sy tem,.is needed because typically, traditionally, there

are barriers to utilizing ,the least restrictive alternatives. Admtnjs-

trative expediency is, I presume, the most obvioui barrier and sometimes

even economic differentials make a difference.' Sometimes it is really

economical] 1119 dvantageous, under the funding structures of many states,

to use a more restrictive alternative, due to the way funds are distributed.

Seventh, and the last policy referenced in Figure I, !'criterion-
.

referenced assessment," is merely a reminder that schools need a policy

of using typical norm referenced data only where they are clearly relevant

-/

to the development of an individualized educational program. Again, this

is a very hard habit to break away from and, therefore, it probably won't

happen unless the system formally adopts a policy to that effect.

Let's assume that a district adopts these policy issues. What,

then, are the procedural needs that flow from fhOse policy-issues (see

Figure 2)?

FIGURE 2

PROCEDURAL NEEDS FOLLOWING. POLICY ADOPTION

Guidelines for consumer involvement in decision processes

Guidelines for procedural safeguards

Schocl based student support team guidelines

In-seri/ice training system for support teams

Instrumentation for systematic observation

Individual program planning process

Periodic evaluation guidelines

Central monitoring of more restrictive placement decisions

3.25
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Policies need to be further defined and supported by the develop-

ment of written procedures. Procedures represent the what, who, when,

and how of policy, and must be-developed in key topical areas, such as

those included in Figure 2.

One of these areas is consumer involvement. The process of how.

to secure consumer involvement and what to do about it when one is unable

to get it (many times one 'can't). We need the documentation of what has

been done in the process,of attempting to get consumer involvement in

order to remind ourselves as we go along that there is a Policy of con-

siker involveMent and that there are some procedural medianisMs:to assure
4 4.

it, as far as il. can be assured. These procedures, as do the others

listed in Figure 2, need to be in writing because the greater the change

from traditional practice that is expected, or is being attempted, the

greater the need for detailed specification.

Guidelines for procedural safeguards are also needed. For example,

the exact procedure for obtaining "informed consent" should be explicated.

Also, the policy that each building needs its own student support team,

or whateyer language you choose to call it in your locale (student support

team is Minneapolis' terminology), needs to be defined in operational

detail. The specific notions tha the parent and the regular class

teacher will be involved, that t ms will be decentralized to the local

school building level, and that there will be responsibility delegated

to the local school building for making classes of;placement decisions

needs to be developed in some detail to help ensure smooth implementation.

Also, these guidelines must be disseminated to the principals, and In-

service staff development take place, as these support teams will

especially where this approach is a new'one, be adjusting to an unfamiliar

function.
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.

The need for instrumentation for systematic observation is sug-

gested here as an alternative or complement to traditional psychometrics.

That is, the whole appraoch of doing things at a school-based level and

providing for the needs of a variety of handicapped children without

necessarily having to resort to movement of the person from one placement

to another, depends upon instrumentation other, than those available in

the formal practice of psychometrics. In this repsect, the use of

adaptive behavioi- scales should be considered to'assist in systematizing

observations.

In another area, proCedures should be developed to assn e that

student assessment data and team action always lead"to a writt n individ-

ualized educational program (IEP). As a part of that written IEP, or as

a part of the procedure, the use of measurable performance objectives

should be required and reassessment of the'attainment of those objectives

made at regularly scheduled evaluation points.

..., In another Opical area,5 Apcgcedure for central monitoring
ir,6- -.P d

of all the mote restrictive placement decisions is needed. Even though
% v

we :a.r.e basing our 'struct
'zi.

e,, onl,the idea that more and more programming
i-x t. .4,.--.

-, -
esiSTons will i voive ai.s,-on,tess restrictive placements, and that

.

, : 4

'. mdrv.,decisions ca and should billpadeat the local school level by school-

s-4-
i

- -, ' c' s', ...

'baled-Student kup130r; teams,-;t e 111 needs to. be some mechanism in

plaCe for ensuring that, when,the'moeexestrictive placement decisions

we can be certain that those decisiowale entirely in the

e 4
t

c 110's interest. Even given "good faith" on the part of all 'concerned,

there is 'need for a,"check d balances" mechanism.

Now, let's assume that, in addition to policies, all necessary

procedures have been or are .under development. What use are either with-

. out appropriate programs?
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First, then a district must have 'Policies in place, understood,

aneadopted. Then sets of procedures or written guidelines should be in

place. Next, appropriate programs must be developed. Several important

programming actions are referenced in Figure 3.

FIGURE 3

PROGRAMMING ACTIONS

Operational leat restridtive alternative delivery system,

V
A

based on noncategorical continuum model

Develop alternatives to special class/schools such as:

Training and consultation for generalists

Resource and tutorial services

.itinerant ser \,ices

Part time special classes

Arrange for available space in more restrictive services

for those unserved or underserved with more

severe needs

These actions will require major time commitment. Although it takes time

io get policies adopted, and it takes time to establish procedures, it is

going to take even more time to actually get some program actions in
4

place. Arid I have a suspicion that the more established the exi4sfing .

system is, the greater t'he constraint would be on change. Superficial

'change, for example, at the top in a central office directorship, or

something like that, while it may obviously be necessary, is certainly

not the same as change deep down in the system where "the rubbermeits

° the road" or where we have the eyeball to eyeball relatitnship between

the teacher and the child: The programming action that is the greatest,

' most crucial,and hardest to accomplish here would be the actual
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A

operationalization of a least restrictive alternative delivery system,

. ,

based on a noncategorical continuum model 9f some sort.

These words imply the exjstelce of n ..1E14( alternati,v0, alternatives

tit C

to special classes or special schools, not as a complete replacement,

therefore, but additional alternatives such as, for example, training

:andconsultation for generalists. This type of service should be deliv-

ered through training and' availability of consulting services for gener-

alists. As another alternative, resource and .tutorial services should be

available at all levels - pre ;school, elemeiltary, secondary' and voeetional.

Also, itinerant services and part time special classes should be available

to complete_the basic range of alternatives.

In another, equally important,iprogramming action area, the need

for available space in the more restrictive.serv.ices for students with

more severe needs must be attended to. In other words, we.are not doing

what needs to be done if there are snit waiting lists for programs for. e

severely handicapped or for anyone else., requiring amore restrictive.
. -

alternative.

The massive challenge that current times and P.L. 94-142 dictates

.r

spread implen-ientation responsibilities to the broadest possible domain.

"In 6fher ords, administrators at central office levels are going to be

unable t implement P.L. 94-142, or even renewed placement systems, with-

out a broadly spread responsibility and accountability system involving

local school-based personnel. any size system getting something to

the school level becomescrucial. The larger the'system, I would submit,

the greater the need to spread responsibility and accountabjj)ty to the

school-baied.level.
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There are never going to be enough central office special educa-

tion per, o
,

snnel.11Special Education Departments are simply not going to

have enough' supervising staff or other specialized personnel to implement

A
P.L. 94-142 from a central level. .1 would sugget that the wholly imple-

.

.

mentation procesi has to be focused initially on a school-based support
.-

service'system within a local building, with the idea that one doesn't do.,
anything

.

centrally that can be *dome at a banding level. This requires
i

a school-based support sysicm. See Figure 4 for elements of this suppOi-t

systep,.

4

FIGURE 4

SCHOOL-BASED,SUPPORT SERVICE'REQU1REMENTS

Local Building focus

. Available multi-disciplinary personnel

Principal (designee)

Regular (referring) teacher

'Special (resource) teacher

Pare (and/or student)

Part time supports (soc. wkr./psych.)

internal decision authority

Retention of responsibility
,

Minimum formal assessment

Minimum labeling (as 1614 allows)

Utilization of multiple (internal) options

Outside referral '(last resort)
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In a schOol-based decision system, several persons from multiple disci-
:

plines should participate. Among these are: The principal or some other

generalist administrator designee who would be involved in all cases;

the regular or referring teacher who would be case-specific, with the

actual person varying from case to case; the special education teacher,

probably classified as a resource teacher (this concept, of'course

assumes that there be some sort of specialist t4acher alvallable in or to

ever building) who would function as a generalARcial education repre-

sentative on all decisions made by the team, the parent and/or student

who would be case-specific; and part suppbrt personnel-that would

.

presumably not be available on a full time basis within any'Sthool, but

on some shared basis, e.g., social workers, psychologists. For the

vidual school these personnel would be considered part time support

peTsonnel.

As another requirement,thls student support team, within the
a

building-based support system, Should_have internal decision authority

for use of special education programs within that building. This decision

authority would operate under well 'ilefined gbidelines that the Director

of Special Education would need to propagate and monitor. Under this

system.decisions can be made about kids within that building for services

within that
\
building, and the school staff would be resp9nsible and

.

i
...

I

accountable for wise and effective use of these resources.

At the school level of decision making, one requirementis for a

minimum of formal assessments. 'Many adjustments within the school don't

require legal identification of the student"as handicapped and don't

necessarily require individual pSychometrics, etc. Obviously, many state

laws'and/or regulations mitigate against this approach, but a total full
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service program operating under an LRA concept must operate_ with procedures

that do not require every student who ever receives any kind of service

to be identiCed as, or labeled as "handicapped".

Another important requirement is minimum labeling, as minimum as

the law allows. I
realize that some districts are in states where the

law makes it difficult to do because we have to "bounty, hunt," and have

to label the student to get.the money in order to do anything at all.

Where this is the case, the only solution would be to seek legislative

change.

We need, then to 6e able to use a minimum of testing and labeling

at the school level,'and reserve as a last resort the referral of the

child outside the school. Outside assignment should be made only.after

it has been determined that systems and program efforts within the local

school building have been tried and proven insufficient for the individual

student. Of course, there will still be plenty of those kinds of cases

where there is a 'sizeable regular student population.

In this school-based decentralization of decision making model,

a second level central office support system is needed to provide a check

on out-referrals for more restrictive placement decisions. Several

descriptors of this second level support system are included in Figure 5.
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FIGURE 5

SECOPiDt:EVi6-SURPORT SERVICE DESCRIPTORS

Area (moderate size district) focus

Standing coordinating committee

Specialist personnel (permanent)-

Augmenting personnel (temporary, case specific)

Functions

Receive referrals

Evaluate data

Convene meeting

Plan program

Recommend action

Monitor execution

Pas second level support, checks and' balances systemwould be the top

level In tmall school systems.- In very large systems, however, there

needs to be a third level"supportsysiem - the office of Special Education

and a system of gaining access' and input to the total administration. The

function of thit third level system would be to monitor dip. secOnd level

monitoring of other operations to resolve conflict, and to locate addi-

tional case-relates resources where necessary. Several specific charac-

teqstics of this third level support system are lilted in Figure 6.

ti!
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FIGURE 6 .

TRIRD 'LEVEL SUPPORT SERVICE CHARACTERISITCS

Macro system focus

Office of central administration

Function

r

Administrative appeal

Convene hearings

Impartial 'judge

Binding decision

Last-resort (betore court)

Emphasis at the school system macro-level is on providing for administra-

tive`appeal, to convene hearings, to secure !impartial judges in the case

of such appeals, to render binding decisions, and to serve as a last.

resort before taking appeals through the court ystem. In other words,

4/this third level support system should provid the last level of admin-

istrative appeal. Again, this will, of course, have some variance from

state to state. New York will differ from most stStss because.of the

peculiar appeal structure that exists in the New York State System but I

think in principle the idea holds.

In this article I
have tried to briefly sketch, based on the

article by Dick Johnson referenced earlier, some ideas of what I would
a

see as necessary in order to get the mandates of P.L. 94-142 into place

in most of our major systems, with particular focus on development of a

renewed operational,conceptiOn of student placement or programming - a

concept based on a decentralized decision system which operates through

a defined check and balance system and which is charged with the grass

0

roots, daily responsibility for implementing established policy andpro-

cedure requirements under P.L. 94-142.
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SECTION

URBAN SCHOOLS AND P.L. 94-142

ONE ADMINISTRATOP'S PERSPECTIVE ON THE LAW

ROBFRT T. RINALDI

This paper is presented in-three sections. The first section is

the introduction. The second section will include topical components of

94-142, and the th;rd and final section will include a review of areas of

concern and a summary.

INTRODUCTION

By way of introduction, this paper is intended to be proactive'

ovues.rh*

and not reactive, administrative and not political, and is designed to

provide procedural and instructional information and opinions in regard

to the legislation.

With the passage of Public Law 94-142 by the 94th Congressional

Session, the most comprehensive, complex, sometimes inconsistent and

difficult to interpret legislation for the handicapped has been presented.

The Act provides funds, establishes planning add procedural requirements,

and pr,,vides appl-opriate safeguards for the education of all handicapped

children ard their parents. It is important to note that this legislation

is law, not the law according to the Bureau of Education for the Handi-
.

capped, not the law according to the United States Office of Education

but the law of this land.
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With provision for.full services, equal education, and equal

protection under the law, Public Law 94-142 is probably best described

as civil rights legislation, recognizing the need for full participation

of the handicap population as a distinct iiinority group in the educa-.1

tional services a ail'able to all citizens.of our society. The relation-

ship of the handicapped population as a distinct minority group to other

minority groups or other groups requiring legal protection is also es-

,
tablished, although specific regulatiOns..regarding administrative pro-

cedures will probably remain imponderable for skoe time to come.

w.
Regulations to monitor legislative provisions will be developed

by. two separate divisions of the U.S. Office of Education - The Bureau of

Education for the Handicapped and the Office-for Civil Sights. They shill]

include, but not be limited:to, the topical components that are listed

in the next section of this paper.
7N,N,

It is also important to note that 94:142 is not a new law. It is

.a series of amendments to Public Law 93-36C, informall known as the

Mathias hcrendments, which itself was an amendment to Public Law 91-230.

P.L. 91-230 established the Bureau of Education, for the Handicapped, and

got the Federal government in the business of providing funds(and estab-

A,

.

dishing
regulations to the state and local education agencies in regard

to programs and services for handicapped children.
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REVIEW OF P.L. 94-142 BY TOPICAL COMPONENTS
. t,

In this section of the papei-, I will review several sections of

the law, and will in some cases make opinion statements or other comments

as the major provisions are being reviewed. Topical areas discussed in

the following pages are:

I. Funding and Entitlement.

2. Least Restrictive Alternative

3. Full Service

4. Procedural Safeguards
4

5. Administration and Evaluation

6. The Individualized Education Program

7. Congressional Responsibility and Regulations

The first major section of 94-142 is Funding and Entitlement.

p This section includes the basis for provision of funds, based on the total

number of handicapped children identified within the country. This is a

quotation from the Statute:
,

The Congress finds that:

1. There are more than eight million handicapped children

in the United States today.

2. The special educational needs of such children are not

being fully met.

3. More than half of the handicapped children in the United

States do not receive appropriate edu6ational serVices

which would enable themstohave full equality of

opportunity. -

4. One million of the handicapped children in the United

States are excluded entirely from the public, school

system and will not go through the'educational process
with their peers. ,

5. There are many handjcapped children throughout the
United States participating in regular school programs
whose handicaps prevent them from having a successful

educational experience because their handicaps are

undetected.

t
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6. Because of the lack of adequate services within the
public school system,'"familles are often forced to
find services outside the publks,saool system, often
at great distance from their residence and at their
own expense.

7. Developments in the training of teachers and in diagnostic
and instructional procedures and methods have advanced
to the point that, given appropriate funding, state and

local education agencies can and will provide effective
special education-related services to meet theneeds of

handicapped children.
8. State ar.d local education agencies have a responsi ility

to provide education for all handicapped children, but
present financial resources are inadequate to meet he

special educational needs.
9. It is in the national interest tha the Federal govern-

ment assist state and local efforts to provide programs
to meet the educatiodal needs of handicapped children in
order to assure equal protection of the law."

.14

Under 91-230, the original allocation of $2,450,000 nationally

was provided for Federal yport of prOgrams and services for handi2
apped

...

children. Under 93-380, that accelerated to $100 million aiOftbe fiscal

1976 year. The funding and entitlement provision under 94-142 proVides

for a f:mula which pays, starting in 1978, five percent of the average

per pupil expenditure within the countryt That means you take the total

amount of money spent on non-handicapped children, and you come to a

fixed per pupil cost on'a national b6sis. Five percent of that cojt is

authorized as the tailing for expenditure for fiscal 1978. Fiscal 1979

moves to ten percent, fiscal 1980 - twenty percent, fiscal 1981 thirty

percent,Jiscal 1982 forty percent. One must remember, however, that

that is the authorized.level.of expenditure--transFetion, that is the

highest amount of money that can be spent. This does not imply that that

level of expenditure will be actually approved and allocated by ensuing

congressional sessions. This implies only that there is permission to

spend that Much money if the Congress so desires.
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Translated into dollars; the authorized leVels provide $200

million for fiscal 1977:growing to a total possible authorization of

$315 million for fiscal 1978. Total maximum authorization at the Federal

level by 1982, when 40 percent of the average per-pupil cost for educating

handicapped children is authorized, is in the neighborhood of $3 billion.

That means that if the full authorization is granted by 1982, the amount

of money available at the Federal level will have grown from a total of

$2,450,000 in 1967 to $3.16 billion in 1982.

Within the funding and entitlement section of the law, a 12 per-

cent maximum is established. A maximum of 12 percent of the school-age

pbpulation between the ages of 5 and 17 years of age can be served_

That is not the population in the public school system, nor representa-

tive of the pOpulation in the /rivate school system. That is a total 12

percent of the school-age population between' the ages of 5 and 17 within
A

.

a political subdivision can be served. One-sixth of that p0pulation

one-sixth of that 12 percent, not 2 percent of the 12 percent - one-

sixth of the 12 percent can be identified and served as learning disabled.

A maximum of 50 percent of the monies prmiided through the law

will be retained by the state during the first year of the Act, and 25

percent in succeeding years. The state will disburse these funds based

on idehtified needs, according to identified critet4a.within.other

sections of, the legislation. At least 50 percent of the money in the

first year and 75 percent in 'succeeding years will pass through the

states and go directly to the loial education agency to provide services

to specified children, also based on the criteria developed within the

legislation.
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By fiscal 1978, the state and the local education agency will

provide full service or complete the planning to provide full service by

1980 for the entire population between the aoes of 3 and 17. By 1980,

.
full service must be provided for the entire population between the ages

of 3 and 21, 1f ft is consistent with state law.

If state law indicates compulsory education for handicapped chil-

dren between the ages of 5 and 16, then that is what applies. If state

law, such as in Michigan, indicates that the -handicapped population is
a

to be provided equal educational opportunity between the ages 'of 3 and 25,

'then the state law applies. If the state law says education for.handi-

capped children must be provided between the ages of 5 and 17, and is

permissiv erms of 0 to 5 and 18 to 21, then it is also permissive

to provide for those populations.

What Congress has said is that full services must be provided

between the ages of 3 and 17 by r97a and 3 and 21 by' 1980, if it is

consistent with state law. Where,state law establishes different age

ranges than those age ranges established by the Federal law, then the

provision is also permissivt.

Within the funding and, entitlement section, there exists a Hold

Harmless Provision. That means that if the budget, through a combination

of state and local funds, for a given political subdivision is $10

million fora gh/en year and $2 million is provided through Federal

'funds, then the budget must 'be at least $12 million for the coming year.

*II.

It doesn't necessarily indicate that all that money must be within the

special education budget in termssof direct service. But it does indicate

that new Federal dollars cannot supplant the level of expenditure already

provided at the local and state levels. If your budget is $10 million
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this year, a d next year you get $1 million under P.L. 94-142, your budget

must e at east $1 million more than it was.

Within the. State Plan, there is a Hold Back Provision, which will

be discussed later in this paper, which not Only applies to the monies

that are retained by the state, but which also applies under certain cir-

cumstances to funds which pass through directly to the local education

agency.

Also, within the funding and entitlement section, there is a

specific requirement that the state must develop a plan, regardles o7

the amount of money available or accrued, which incorporates all,the

regulations of the Statute and which indica es that full servicefor all

handicapped children must be provided as a responsibility of the state

and local education agency. This requireme t includes the'responsibility

for the education of 'handicapped chilli-en in private schoRls, 'as well as
.

public schools, and includes responsibility for,the placemerit of handi-

capped cllildren in approved non-Public schools for the handicapped if an

appropriate program is not available within the public school, system.

The second major topical component of the legislation is wit is

being referred to by the lawyers as the Doctrine'of the,Least Restrictive (--

Alternative, or the Doctrine of Least Restrictive Services. Now, this is

a new term for most educators, but it is really not a new concept in re-

gard to the legal profession. The concept actually goes back to the

days of John Marshall and Oliver Wendell Holmes, and involves a legal

nr'cedent which loosely states that any state governmental unit or any

A

bureaucracy is required to harm an individual citizen in the least re-

s.trictive manner possible.- that whenever a state gov

whenever a bureaucracy must seek civil or criminal redress a
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individual, then that redress must be applied to the extent feasible in

the least reStrictive.way possible. Again, this Doctrine is not a,new

concept. It is simply a new concept in regard to the provision of ser-

vices for the handicapped.

The Section of the law requiring compliance with the Doctrine of

the Least Restrictive Alternative is Section 612, quoted below:

'The state has established . . procedures to assure that,
to the maximum extent appropriate, handicapped children,
including children in public or private institutions or
other care facilities, are educated with children who are
not handicapped, and that special classes, separate school-
ing, or other removal of handicapped children from the
regular educational environment occurs only when the nature
or severity of the handicap is such that education in-
regular classes with the use of supplementary aids, and
services cannot be achieved'satisfactorily; and procedures
to assure that testing and evaluation materials and pro-
cedures utilized for the purposes of evaluation and place-
ment of handicapped children will be selected and admin-
isterq so as not to be racially or culturally discrimina-
tory. 'Such materials or procedures shall be provided d

administeg-ed in.the child's native language or mode o
communicallon, unjess it clearly is not feasible to d
so, and no single' procedure shall Se the sole criter!-fn
for determining an appropriate educational program fok
a child.'

in section one within the Doctrine of the Least Restr:ctive

: Alternative, we note that this Doctrine not only begins to apply to

placement, it also begins to apply to labeling. Also, it not only begins "

to apply to where a child is placed on diagnostic information, but it

also begins to apply to how a chin] is evaluated, how he/she is described,

and how he/she is programmed. Placement and prpgramming should occur:

1. whenever possible with children who are not handicapped

2. under the premise that removal should occur only if the

nature of the severity of the handicap requires that

removal and if education cannot be achieved satisfactorily

without use of a more restrictive setting
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3. through use of non-dikriminatory testing in regard to

racial and cultural variables.

Regarding point Number 3 above, there ar i disproportionate number of

male children, of poor children, and -If minority group children identified

as handicapped throughout the country, There are an even greater number

of male plus poor plus minority group children identified as handicapped

throughout the country: In my opinion, we are forced to one conclusion,

and it is.a clean'choice.. The issue is very simple and very clear. In

regard to programs and services for retarded children, since a dispropor-

tionate percentage of poor, male, and minority group children occupy the
11.

ranks of the retarded, either (a) those children are genetically inferior,

or (b) the tests are racially and culturally discriminatory. It is a very

clean issue. In some cities, it is a black and white issue. -One must

make a choice in regard to this issue. There is no hedging about it.

Tests and evaluations must also be administered 1,1n the child's

native language or mode of communication. Moderate to severe cerebral

palsied children are invariably identified as functionally retarded. If

the tests or scales that are used to make the diagnosis have a verbal )r-''`

component or require for their standardization any kind of auditory-
i

expressive language processing, then it seems clear that the test is

r

invalid for that child because he has not been evaluated according to

his primary mode of communication.

-And lastly, and I personally think this is possibly the most

sign) icant statement within the legislation - It's almost included as

an afterthought, but the interesting thing about statutory language is

that once its enacted, there's no'such thing as an afterthought; it's

there-- "no single procedure shall be'the sole criterion for determining
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an appropriate educational program for a child." The need for compatible-

diagnosticprocedures development across the educational and medical

communities, particularly with reference to that statement,,becomes

critical. This point will be discussed in more detail in the third

section of this paper.

--rs it possible and/or desirable to develop procedural safeguards

with respect to (a) the evaluation of a child in the native language or

mode of communication, (b) the requirement that no single procedure shall

serve as the sole criterion for determining an appropriate educational

program? These are questions that the Bureau of Education for the Handi-

capped, the Council of,the Great City Schools, the Council for Exceptional

Children, the National Association forState DirectorsOf Special Education,

local administrators, and college and. university personnel are wrestling

with right now. Other important questions are: Is it appropriate to

develop procedural safeguards with'respect to administrative procedures

concerning least restrictive services and con-discriminatory testing? 1--in

order to validate-the Doctrine of Least Restrictive Service, must we go to
4

court on every child? Must this Doctrine be established on a child-by-

child basis Or on a hearing-by-hearing basis?. Is the parent always willing

and always able and always capab17)of representing. the rights of the handi-

capped child? What is the child advocacy role of the direct provider of

service? Are the special education administrator, the Special education

teacher, and the local education agency advocates or adversaries of handi-

capped children. Is it possible to monitor the Doctrine of Least Restric-

tive Service by groups and classes of children? Is it possible to

determine that ten percent of the special school population must be

turned over each year and provided educational services in a less re-

strictive environment? There are many, many questions.
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Third topical component is Pull Service. I was privileged, to

announce to the parents of handicapped childre%in 'Baltimore City that

at the start of school in September, 1976, we thought that we'had

appropriate educational placement for each and every handicapped child

who was 'a resident of the subdivision, tegardlesi of the nature or

severity of the handicap - that the only type of child we could not pro-

gram for September, 1976, was that child whose school attendance, would

be a life threatening experience bccause of a chronic health or medical

problem. Now, that is still true in Baltimore City. It will no longer

be true in March, because by March, all ofour program vacancies will be
ti

full. But next year, it will be tu're throughout the school year. ,O

Full service means that you find all the children, you advertise

fon the children, and establish h hot line for the children. You go out

and seek the children. 1114u provide an early identification system to

identify the children. Then, you count the children. You 'submit that

count to the state. The state submits that count to the Federal govern-

ment. The Federal government Uses that count to justify funding and

entitlement under the legislation. That's the first provision of full

service.

The second provision of full service is personnel development.

The requirement on state education agencies and local education agencies

is tarovide continuing special development for their staf that the -

full service requirement, can be met. Interestingly enough, in this

section of the legislation, there is no similar requirement for colleges

and uhiversities to participate that process. At this point in time,

there are no specific regulations tha are pertinent to Part D of the

Education for All Handicapped Children Act, which is the part that provides
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professional development and training monies. As a practitioner, I must
4t,

indicate that I am very much tired of college and.universities.training

poeple for the world, when that world tend not to include my school

sysiem.,

If a college or a university is domiciled within the borders of

. my political subdivision, then I would like to see a percentage-of their

dollars, perhaps'fifty percent, to be specifically earmarked, not to

provide pre-serviCe education, but to provide in-service education for

the personnel who are employed and tenured within my political subdivision.

It would be helpful to see regulations developed for Public Law 94-142

which specifically assign the responsibility of personnel development as

it relates to full service requirement to teacher training institutions

throughout the country as well-
,

Federal monies, under the full service requirement, must go

according to the following priorities:

1. .children not receiving an education at all

2. children receiving services but those services

aren't adequate.

Now, not receiving an education at all doesn't mean not recieving a

special eddcatioh. Not receiving an education at all means children who

are riot in school, children who are at home, children.who are in the

back wards of institutions and have not even made it to the institutional
A

educational prdgram, and children who are receiving educational programs

in the institution which do not'meet minimum time requirements.

This section also requires the need for the development of

specific procedures for parent and guardian'consultation with the state

and local education agency, and also a timetable for implementation of
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the full service requirement with the outside limit being, at this point,

1980.

Also, under the full service requirement, as was indicated earlier,

.
there's a Hold Back Provision. Many local education agencies are con-

cerned about this very much. ,The Council of the Great City Schools corn:

posed of the 27.1argest cities in the county, is particularly concerned

about this because the law is going to require definition of new relation-

ships between the state education agency and the local, education agency.

The state can hold back money:

1. When the local educational agency fails toscomply-with

the requirements of. the state plan. Interestingly enough

`in a majority of states, most local education,agencies do

not participate in the development of the state plan.

V.

2. The state may hold back money when the LEA is unable or

unwilling to provide the full service requirement.

3. The state may hold back money when It determines that

handicapped children can best be served by a regional

or state center. And the concern grows here. In New

York State, If your mommy wants you to get A's and you're

getting C's, your mommy will tell you, "If you don't

watch out, you're going to go to a B.O.CH.S. Center."

A B.O.C.E.S. Center is an intermediate'unit for handi-

capped children which is apart from 'rather than a part

%

of the local education agency. I tend to think that is

a violation of the least restrictive doctrine; and it

may, in fact, be an inconsistency with the legislation.
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4. The state can hold back money if the LEA is adequately

providing full service.

This latter hold back provision is very interesting. That means that if

the local education agency has done its homework, raised its money, had

spaghetti suppers, begged the United Fund, beat down the door to the

Mayor'sOffice, and had the political punch to develop a sufficient

budget to provide full service, then, the state doesn't have to give it

any money. It also means thdt if the local education agency had their

revenue accountant read the statutory language, and if they deliberately

did not provide full service, then they would gae entitled to money. There

are some major concerns within urban areas in regard to that provision of

the Statute.

The fourth major topical component is Procedural Safeguards.

Actually, procedural safeguards aren't very new. Procedural safeguards,

(and we've all been involved in this matter at the pre-service level and

at the practitioner level) as relating to the rights of parents such as

prior notice, due process, access to records and so on, are actually not

new with P.L. 94-142. This requirement was really a part of 93-380, -and

were contained within Section 615 of that Act. These procedures can be

outlined very simr$* because of all the aspects of this legislation

most educators are probably most familiar with them:

1., parent review of records, all records

2. right of an independent evaluation by the parent upon the

parent's request, also including the right of the parent's

request for a re-evaluation

3. surrogate parent provision the responsibility of the

re'

staAe agency or the local agency to establish criteria to
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'select appropriate surrogate pacents who can protect

the rights of the child if the child is a ward of the

state

4. written prior noticed(' parental consent, prior to

evaluation for placement and prior to placement, prior

to change in placement, prior to denial of placement

5. communication with the parent in regard to the due

process requirements in the native language of the

home

6. specific complaint; due process, and heating procedures,

including the responsibility to inform the parent; of-

their right to complain before they complain, including

formal procedures involving impartial hearing officers

at the local and the state level, and including specific

information on how to seek redress through civil action

if, in fact, the parent is not satisfied with the redress

establish through the hearing procedure.

A possible assumption under these procedures i: that the parent is the

advocate and is always capable of protecting the rights of the handi-

capped child, and the education agency is the adversary and does damage

to the handicapped child. The question in regard to the current develop-

ment of procedural safeguards within Publi'd Law 94-142, and the major

criticism of the regulations proposed to date relates to the question:
ti

Is an adequate degree of protection provided the handicapped child if

procedural safeguards are defined particularly witW respect to the rights

Of parents and 'lot with respect to the appropriate child advocacy role

of the direct provider of service, the local education agency?"
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Topical component number five is Administration and Evaluation.

Now, procedural safeguards (as one interprets them withrn a school

cystem, or as they are interpreted by a special education directc10 are "N.

really administrative procedures. The legal profession_cannot effectively

protect the rights of all handicapped children. Parents cannot effectively

protect the rights of all handicapped children. A local education agency,

with the legal basis, the legal assistance and the legal support, in

dialogue, not litigation, with the parent, stands the best chance of

effectively protecting the eights of all handicapped children.

Thus, these procedural safeguards must not only be interpreted
. .

in terms of the rights of parents, with the LEA and'the SEA in an adver-

sary role, but they must also be interpreted asspecific administrative

procedUres which appear in the regulations developed by the Bureau of

Education for the Handicapped and which can be monitored administratively

and statistically for groups and classes of children. There will never

be enough money, there will never be enough man-hours, there will never

be enough time, and there will never be.enough expertise to monitor this

provision on a child-by-child or a parent-by-parent basis.

Under Administration and Evaluation, the first requirement is the

child count, as was mentioned earlier." The second requirement is that
P

BEH, under the legislation, must collect and verify this data. The

third requirement is that BEH must provide research and development

through grants tr, state's so that child count requirements, particularly

in regard to those handicapped children who are undetected, will be in

compliance with the provision of the law. BEH is also responsible to

report to the Congress directly on the progress it has made.
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BEH is also responsible to ensure that all agencies receiving

monies under the legislation develop procedures themselves to employ

handicapped individua,ls within their agencies, and that positive eviderice

must be provided and Will be required by these agencies regarding the

employment of handicapped individuals--

BEH is also repsonsible, through commissioner's discretionary

money, to provide incentive grants for the removal of architectural

barriers; and is also responsible, through commissioner's discretionary

money, to provide media and materials, particularly as they relate to

development of the individual educational plan required by the Statute

to be developed for each identified handicapped child.

Typical component number six is the Individual Evaluation Program.

Again, a quote directly from the Statute:

The term 'individualized education program' means a
written 'statenent for each handicapped child developed

in any meeting by a representative of the local educa-

tion agencj, or an interme nate educational'unit who

shall be qualified to provide, or supervise the pro-
vision of, specially designed instruction to meet the

unique needs of handicapped children, the teacher,.
the parents, or guardian of such child, and, whenever

appropriate, such child, which statement shall include

(a) a statement of the present levels of educational
perTormance of such.child, (b) a statement of annual

goals, including short-term instructional objectives,

(c) a statement of the specific educational services to
be provided to such child, and the extent to which such

child will be able to participate in regular educational

programs, (d) the projected date for initiation and

anticipated duration of such services, and (e) appropriate

objective criteria and evaluation procedures, and schedules

for determining, on at least an anuual basis, whether

instructional objectives are being achieved.

Just about everyone is scared to death of that provision, particularly

with reference to what it will mean in terms 9f cost, in terms oC

accountability, or in terms of man - hours, to the extent that we may have,

in fact, ignored perhaps the more significant requirements as they relate
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to administrative procedures directly related to the Doctrine of the

Least Restrictive Alternative., My concerns regarding the individualized .

education program are (1) that staff development must occur first, and

that (2) we may end up with something that is mostly a paper compliance,

rather than real compliance.

One of the problems we have yet not faced up to is that the primary

problem handicapped children have in common 1:: general education itself.

MAJOR CONCERNS

The third section of this article includes a.listing and a brief .

explanation of certain areas of concern within provisions of the Statute.

These areas of concern are as follows:

1. The twelve percent ceiling and the two percent .ceiling with

respect to total handicapped identified and total learning

disab1ed identified

2. Comparability of state arid local fiscal procedures

3. SEA LEA - University collaboration regarding professional

development

4. Procedural safeguards as administrative procedures

5. Differential requirements of programming, state-local level,

and rural-urban environments

6. Hold back provisions 1

7. .Guidelines fo'r administrative procedures

8. The direct provider of services in a cOld advocacy role

9. Compatible diagnostic procedures across the medical and

emotional almmunities

10. Responsibility of state and local education agencies foi. the

provision of services for severely and profoundly handicapped

children and for the process of deinstitutionalization.
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J will briefly outline specific areas of concern as they relate

to each of the ten items I have presented.

1. Twelve Percent Ceiling Two 'Percent Ceiling.,

The twelve percent ceiling established with respect to

the total number of-handicapped children effectively "places

,a cap" oh the reported incidence of exceptionality as eligible

for funds, and will effectively prevent the identification of

children with learning needs as mildly handicapped to the

exclusion of the severely handicapped, but does not take into

,consideration the validity of a higher incidence of handicapping.

conditions within impatted urban environments. The adequacy of

health care, nutrition,:incidence of lead poisoning, -and the

debilitating effects of poverty, cultural deprivation, and..

community instability with urban environments can aniiidoei.pto-
,

duce a higher incidence of definitive handicapping condii4ons

than twelve percent of the total school-age population.

Similarly, the two percent ceil-ing with respect to

-total learning disabled students identified is not compatible

with the higher incidence within this area of exceptionality

also found in city school systems. It Is also possible that

this two percent ceiling will result in more restrictive

evaluation and/or labelling of urban chidren, including minority

group children, as mildly retarded rather than learning dis-

abled, since there is no compatible two percent ceiling on

the identification of children within this area of exception-

ality.
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2. State and Local Fiscal Procedures'

Notwithstanding the "Hold Harmless" provision of P.L.

94-142, state and local fiscal procedures can effectively

drain off funds earmarked to provide direct 'service for popu-

lations of handicapped children previously served or inade-

quately served. This can be done in a number of ways, includ-

ing-but not limited to a charge for administrative overhead,

charging of existing ancillary services already expended by

the school and/or the delineation of Charge routines

4, -'41..

that prorate'the salaries of regular school administrators,.

vocational teachers, and music, art and physical education

teachers so that special education "pays for its share" of

the basic service provided fot all" children. It is, critically

important the regulations regarding Federal fiscal procedures

be specifically designed to prevent the development of state

and local fiscal procedures which might.effectively drain off
.1

funds to pay for existing related services in violation of

the spirit of the Hold Harmless provision.

3. SEA LEA - University Collaboration

As was indicated earlier in this article strong con-

sieeration shonld be given Ao the development of guidelines

and/or regulations pursuant to Part D, EHA, to ensure that

handicapped funds provided to teacher-training institutions

are used, at least in part, to specifically impact on the

level of instruction for handicapped children in local educa-

tion agencies, pursuant to-the requirements for the individ-

ual education plan within P.L. 94-142.
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4. Procedu-)1 Safeguards as Administrative Procedures

This concern has been covered in depth in the discus-

sion of procedural safeguards in the second section of this

article. Administrative procedures appear to be strongly

indicated, particularly in the areas of the Doctrine of Least

Restrictive Services, the percentage of handicapped children

attending special school programs, the matter of race and

,sex equality, and evaluation and placement of all handicapped

children.

It is naive to assume thht the legal rights of handi-

capped children can be guaranteed without specific guidelines

which enfore or permit the state and local education agencies

to act iW a child advocacy role, and to also develop adminis-

trative procedures that are specifically designed with ref-

erence to the Dotrine of Least Restrictive Services. This

includes placement in regular educational environments, non-

discriminatory testing, evaluation in the native language or

mode of communication, and multiple criteria for evaluating

and determining placement.

. /
5. Rural-Urban, State-Local 0

While a higher incidence of exceptionality can and

does occur within urban environments, a higher per pupil cost

for educating handicapped children can and does occur in rural

environments because of the fewer numbers of children served

and the distance and cost of transportation necessary to

provide service. Because of political and expediect exigencies
)
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that exist at the state level in regard to Federal legal r.an-

dates of any nature and because of the resistance at can

and_does occur within the local education agency with respect

to serving severely handicapped children, it is distinctly

possible that the Doctrine of Least Restrictive Services, as

it'applies to deinstitutionalization, will be violated in the

implementation of the law. It is desirable to at least state

as a matter of Federal record that potential problems wi4hin

4
this area will be studied to ensure uniform compliance in

regard to the process of deinstitutionalization and in regard

to programmatic regulations of Sections 61Z and 615.

6. Hold Back Provisions

-

Clearly, the provision which *lows a state education

aaencv to hold back monies from local education agencies who

are providing adequate service is discriminatory against

those agencies, and allows a possible flagrant abuse at the

local level, i.e., deliberately not allocating funds for

special education services in lieu of increasing revenue

entitlement under Public Law 94-142. The regulations in

regard to this provision must clearly prevent this possibility

and establish a procedure which does not penrlize the local

education agency for providing minimum full service prior tc

the availability of funds under the law.

7. Guidelines for Administrative Procedures

Guidelines for administrative procedures can and

should be developed regarding screening and placement deci-

sions, special and regular school placements, and special and
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regular class placements, to prevent tracking, to prevent dis-

criminatory testing, and to preven't other violations of the

spirit and intent of the Doctrine of Least Restrictive Ser-

vices. The legal precedent in regard to "mainstreaming" is

clearly drawn. As with desegregation and the thirty year

crisis of implementing Brown versus Board of Education; the

more we do now, the less we will havecto do later.

8. Agency Child Advocac

Many local education agencies, as the direct providers

of service for the majority of handicapped children served

across the country, are emerging in a child advocacy role

that has significant implications for the education of the

handicapped and for the individualization of instruction for

children in general. Regulations and procedures which tend

to create and foster an adversary role between the school

system and the parent, the school system and the state, and

-the-school system and the legal profession, without:reinforce-

ment of the child advocacy role of the school system, will

result In further denial of the civil rights of the handi-
MI6

capped and a paper compliance with the requirements of P.L.

94-142. It is essential that regualtions be developed to at

least encourage procedures which place the direct provider of

service. oarticularly the local education agency, in a child

advocacy posture.
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9. Medical-Educational Communities

It will certainly be impossible to provide appropriate

evaluation in the child's mode of communication if, in fact,

the mode of communicate n between medical and educational

communities'is incompat le. There is a distinct difference

between medical diagnosis and educational diagnosis. Terns

such as hyperactivity, retardation, ?nd minimal brain dys-

function have totally different functional definitions when

used by doctors and.when used by teachers. Restrictive in

themselves, when not'appropriately understood by feathers

within schools, the language of instruction becomes the

.

language of pathology, effectively pre-determining the child's

adaptation or performance, resulting in a more restrictive

instruction and design for services. If not appropriate for

inclusion within regulation, it is critical that the Bureau

of Education for the Handicapped recognize the need for

development of compatible diagnostic procedures and opera-

tional definitions of handicapping conditions and dysfunc-

tional !earning behaviors across the medical and educational

conmunities.

10. Deinstitutionalization

I am going to make a number of statements regarding

this item which clearly describe my position and the impor-

tance of this process as it relates to the Doctrine of Least

Restrictive Services.
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a. The placement of institfftionalized severely and profoundly

handicapped children in public day school programs is

critical to the process.of deinstitutionalizationt, and to

the continuum of services for all handicapped children in

schools; it established the baseline for the least re-

strictive process.
.10

b Severely and profoundly handicapped children represent a

diverse and,heterogenous population cf children who are

often institutionalized for social and cultural reasons

without a direct.celationship to the severity of the

handicap of their specific educational needs.

The behavior of a severely or profoundly handicapped child

in an institution is institutionalized and/or dehumanized

behavior'. It quite often changes significantly upon

entrance in a publid day school program. This is not an

indictment of the educational program at institutions,

but rather an indication of 'the'ignifiCirit'effect

day school norm vs. institutional norm upon responsibility

and expectation for the child's behavior.-
.

d. An educational program for a severely and profoundly

handicapped child, when conducted in a residential insti-
,

tuition even though a public day school placement is

possible and available, is not an appropriate educational

program, and is a denial of the civil rights of that

child, regardless of the alleged quality of the program.

e. The ability of the public school system to provide

appropriate educ4ional programs for severely and profoundly
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handicapped children gs primarily based on attitudinal

variables and willingness rather than.ability. Many,

already know how to. change diapers, to teach children,

how to feed themselves, and to teach children how to

indicate their toilet needs; we just never thought of it

as education before; and we won't "learn" unless the norm

is there to help us.

If the process of deinstitutionalizzaion is not specifically

designed pursuant to the Doctrine of keast Restrictive Ser-

vices contained within P.L. 94-142, a major significance as-
%

pect of this legislation will be lost.

In summary, the rights. of the handicapped as a distinct minority

group are just beginningto be recognized. May I suggest that Brown

v sus the Board of Education was decided by the Supreme Court in 1954.

0 twehty,years later, substantive political any'community crisis

oc ur ed in at least twenty American cities regarding its implementation.

I n my3,,Z, inion, the Federal government cannot effectively mandate civil

egislation for adrilinistrative compliance at the state and local

level without.designing'mandatory or permissive procedures to ensure that

state and locally derived administrative norms will themselves'set'in

motion the procedures to meet the civil rights of any minority group. I

believe this to be partic arly true for that population of citizens within

this free society who are identified as handicapped.
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