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| PREFACE o

. The admlmstranon of collcges and. umvcrsmes Just two - -
or three .decades ago: was a rather’ low-kcy,-gclaiwcly i
L uncomplicated activity mvolvmg modest amounts -of money
" - and small staffs of administrative- gencrahsts Today, by
7" contrast, higher education admxmstratnon isa hnghly complcx' *

o funcnon typieally mvol\hng sngmﬂcant amounts of money
_— aq.‘d large staffs of administrative. specnahsts Nearly all of the .
3 pritary assumptions and procedures of" administration have |
o '-undergbnc significant change. Ofe mamfcstanon of this
L changc is the dcgrcc to which “college and- umvcrsnty C
- "+ administrators ‘are applymg legal, as well as educational and
‘econgmic, rationales'to their activities. In terms- of the law,
v admnmstrators have come to reahzc that there is a consndera- ‘

. ble dnstance betwcen the i mgcnuous dorm room searches of the
v carly snxups und r‘chor of in .loco paren?is and the -
o sophnsncauon of e process and related guarantccs "of the
v mnd-scvcnncs undcr Goss‘ v. Lopez and other cascs

The spectrum of legal issues with Whnch college and
umvcr\my admnmstrators today must deal is enormous, and
L g(owmg It runs the gardut from: torts, taxes, and title IX; to
" copyngh‘t,/ contracts, apd- comphance to dismissgl, due

4 process, and duiy The J'omam is so large, often anuous

and mcrcasmgly spemahécd that it has been called a “lcgal

wnldemess by at least oﬁe observer

_ ' The' lcgal Pl‘OfCSSlOl'l takcs thc pwsept trcnds* SCl’lOUSly i T
cnough to /grant rccogmnon “to collcgc and‘ umvers}ty‘ 2ol
‘ attorncys as one of /17 1speclalty bars in the American Bar' =

Assocnatlon Among many collcgc admnmstrators howcvcr

.....

coruld be concludcd that admlmstrators either a;en t troubled
_ by the present trend ‘or already know enough about ‘the topic

to ignore it ‘at professional mcctm%s and in most of their
pubhshed observations and ruminations about the academlc .
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- The present monograph assumes that neither of thesev -

suppositions is accurate. It is based on the notion that many

administratgrs today are both deeply troubled by the recent
encroachment of a multltude of legal proceedings in higher
- education and sufficiently ignorant about the develaping case
law, 4nd their own liability and responslbnlmes regarding it,
to. require an overvxew of some sngmﬁcant hnghhghts

“This volume repri:sents a compllatlon of papers present-
- ed at a fall 1976 workshop on the law in higher education co-

: "sponsored by the Center for the* Study of Higher Education -
“dnd the’ Cellege of Law of The University of Toledo. A
companion volume by Gerald P. Moran, Private Co.’legesl

The Federal Tax System and Its Impact (1977), contains one

additional paper prepared for the workshop which, due to 1tsy .
specialized focus and length, has been pubhshed separately,;,

B The discussion. begins with. an overview of several i 1ssues .
o and trénds of significance in higher education todayvthat bear

on the legal. rlghts and responsibilities of institutions and
individual part1c1pants The author, Roderick Daane, general
counsel for the Umverslty of Michigan, offers some msxghtful
' speculatlons and poses several questions that suggest some of
the exlstmg “gray areas” in the law which courts; through"-
litigation, and higher education mstltutlons through pohcxes
and procedures, will be called on to clarify in the future

' A topic of consnderable interest and concern to many °°
e 'faculty mémbers, admmlstrafors, and ‘trustees today is the -
. questlon of whether' they ‘Tnay be held personally liable*for

mjunes suffered by students and employees. Annette’ R.
Johnson and ‘Stephen R. Ripps, the former an attorney and

Bowling Green State’mnverslty admmlstraror, and the latter _

.. an attorney and, profegsor of law at The' University of Toledo,
. "discuss the-many elements involved in tort liability with which .
the major part1c1pants in academe should be famlllar They
identify the major types of torts, dlSCUSS the’ méanmg of and
recent trends regardmg soverelgn and charitable 1mmun1ty,

~and summanze the major mpact cases mvolvmg torts by
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L3 Y
- .- teachers, admmlstrators, and trustees The authors note that o
the courts today are far less reluctant-to enter. judgments in
educatronal contexts. compared to just a few years ago and o
'predlct that the trend will contmue -

Another item of consrderable importance to administra-
tors, due to its;potential for- htlgatlon if mishandled, is that bf
faculty contracts. Richard R. Perry,: .associate vice presrdent
for academic affairs at The University of Toledo and
professor of higher education in the area of the law, outlines

- thé. primary elements involved in establlshmg contractual L

. relatronshlps with faculty and spectﬁes sever.,l cautions to be -

observed in entering into or nullifying contracts He describes

- who “may -legalty enter’ into rcontraéts ‘on behalf ‘of thé

institutioh, indicates what restrictions ared appropnate _ -

regarding stments made during the hiring ' process, and IR

, - reviews_ the major questions and issues relating to abrogatmg ' o
or, modlfymg the employment contract. - -- - '

Due process for students and the tension between legaI
" mandates and workable institutional policies and procedures
is the topic discussed by Vlrgmla B. Nordby, attorney ‘and
: pollcy coordinator at the University of Michigar. Accordmg o
.'to Ms. Nordby, t Sfe problem of implementing due process <K

requlres a clear. separatton of d1sc1plmary ap gneVahce
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' 1nd|v1dual or group to render a ﬁnal decrsnon . .
between formahty/precrswn and _simplicity/ exlblllty .
. specifying procedures, and car, in d}n gnating the range of .
<“ - penalties or‘ remedies avaiable when making- a final \} -
Judgmcnt The author urges the development of pollcres and
R procedures that carefully balance. legal, ’ admlmstratrve
' educatlonal political; and ethical consrdera.tlo'nszand offers
suggestlons for how to'do jt. - o

S Many senior admrmstrators and trustees who have been - -
S involved in lawsuits may nev(ha:ve fully hnderstood the .

N e s ‘ L.
N .. . : .’ - e

* *'.- .:'. e ".‘ L PR N : .. » . R [ . . . .
™. - . v - . e : Lo ERPHE

T e




oo T totahty of. the proceedmgs in whlch they became molved
Voo ~Likewise, admlmstrators bemg .(or suing) for the ﬁrst ‘-
' . time may not haveza yery clear ui rstandmg about the major . .
_ © .. components of a lawsuit or the' seuence of events. Stephen
RN . Ripps provides a useful “thumb sketgh” of the lawsuit -

) -~ process. He begins wnth the pu oses of a ’lawsmt as
T e dlstmgm;)xeﬁ from other types of proeeedmgs, ‘and ;l'efmes ;

. % ‘each major stage of ‘the procedure from the spmmons

s ,complamt 4nd answer to the appeals.. :

The final paper by Janet L. Wallm, professor of law and

“law 1®rarian at The Umversity of Toledo, summapizes the -
federal laws and. regulations' involving - dxscnmx tlon and
~* some. récent cascs relating to them. The author discusses the-
_Equal Pay(Act of 1963 (a§amended), Titles I and VII of the-

. e - 1964 Civil Rights. Act; Tit) D(of the: Education Amendments
v of 1972, and Execuitive er 11246 (as amended). She briefly
S ﬁ ‘Teviews- the history of anti-di ination legislation, clar1ﬁe_§(
P Al:: currégt status: of these la s, and points out some of the'

ol Jor difficulties relatmg to thelr 1mplementatron o

A humber of mdrvrduals besides the authors represent-
Al ed, ‘contributed therr time - and :energies” to make this .
pubhcatron a reality. The assistance of the following pergons, :
at various stages of concepiuahzatron and development s
gratefully acknowledged Kathy L..Haefner, Patricia A. Hite,
Annette ‘R. :Johnson,€Sandra S. Reil, Mrchael Mowery,
. Robert J. -Pearsall, Richard R. Perry, Stephen R. Rrpps
: ( : Carol E. Roberts Bobbi A. Weber, and Peter L’ Wolff. _
\

‘

Y We beheve that the papers included in this monograph
( will prove useful to administrators in both public and private _

_ msntuuons of hlgher learning and are plea&d
" “available through the Center’ monoiaph series.

_ March 1977 Vance T. Peterson, Ph.D.

3

R . : : S Associate Director, Center )
Co 4 - _ - for the Study of Higher - . -
b < e o Educanon :
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THE/LAW IN HIGHER EDUCATION:
g T ISSUES AND TRENDS ‘

e = Rodenck Daane

As a keynote speaker asked to comment upon 1ssues and - .

4 trends in higher educatlon I am in the enviable position of
' bekn} permitted to raise questions and only\ guess at the -~
" answers. Keynotefs, as I seeit, are supposed to prdvidesortofa . |
cosmic overview of the issues, leavmg to those who follow the
hard work of supplymg you with mformatlon yoﬁ can actually. ‘

v use. ‘Iintend to speculate a bit, but maybe you w1lrgeta nugget '
or two you can use as well. »
| o UUTITLEIX

R ¢ start with a predlctlon about Title IX. By hé timkthe

_dust settles (and I won'’t predlct when that will be), Title IX will.

° notapplyso employment thus ellmmatmg one of two possrble _
", Federal agencies involved in administratior of problems of -

- sex-related. employment, discrimination. Our friends at EEOC."._" “ ‘

"~ will still be on hand, of course, bt HEW-will not.

Edging further out on the samelimb, I'll venture thatﬁ'itle’? :

IX wilk ultimrately apply only to actual programs receiving = .

- Federal dollars, not to all programsat an institution with some '
\? - Federal aid. ‘At the UniVersity of-Michigan intercollegiate

" athletlcs is an example ofa ‘program thus beyond the reaﬂfof '
' Trtle IX. ‘ . o

UNlSEX BENEFITS o

Whrle I'm on the subject of sex, around the country there

‘has been much attention paid. to retirement plans Which .
s employ actuarial tables based ypon greater’ life expectancy of
.- females. Litigatiqn testing the valldlty of plans which provide

* for equal .contributions but smaller- monthly retirement
‘payments to fernales'is pendmg in New York, Mickigan, and

-elsewhere Only twe. decrsnons have come dgd'n} to my °
/knowledge (one from Callfomla, the other from regon), and

N




SRR :both are on appeal Ishallnot at!empttb forecasttheresults;n R
" . any of these cases, but 1 hope that either through case law
development - or otherwise, the’ option for colleges and
‘universities of at teast adoptmg aretirement plan that prov1des ‘

, either equal contributions or equal perlodlc()beneﬁts will be .-
o . preserved. The Equal EmploymemOpportunrtyCoordmatmg o
“.y* . Council,a statutorily created Fgdera] agency, has submitted to .7‘. -
o . the Presideft a. report” and recommendation concernmg LU

reconcnllatlon of varylngtvrews of Federal ag’encres with respect -
to thrs so-called unrsex issue. - I

R SECURlTY S ~

_ Again, conslstent wrth’my mandate to speak about trends,

. "~ you are all no, doubt . concerned about growing security -

h problems and- the legal habrhty of‘univerities fot failure.to:

* . insurethe physrcalsafetyof students and others on the campus.
. You may know that a Federal jury in Washlngton has ordered '
Catholic Umversrty to _pay-$20,000 to a female raped 1n a
school gymat-noon on a Satu?day. The' decision raises a L
questron as.to whether the Umversrty has ; strrct habrllty forthe
preservation.of, qphysrcal safety for suchii invitees. As a pract;cal
“matter, that one decision would so indicate. If it becomes a
trend toward strict liability in this area it will of course have a
profound effect upon all colleges and _universities. '

C SUNSHINE LAWS - ¢
o ©onm &ptember 13, 1976, Congress- passed PL 94-409 the

“Government. in the Sunshine Act.” The Act; does not'yet
pose upon colleges-and ugiversities the duty.of conductmg
thelr affairs’in the sunshine-as a.precondrtlon of.access to'the
_Federal’ purse, but as a practical matter, so.many states-are
. enactrng, or have enacted, such fegrslatwn thatitisa reIatrvely
,‘ " new problem of general'importance. Such legislation has &5 its
- - altogether laudable goal insuring, that all of the public’s
" business be done “in public.? It is an excellent illustration, -
however; of the pnncrple that for every action there is an equal
and opposite reaction, because the problems created by well; .
meaning: attempts to solve the problem of secrecy drecertainly - -
numerous. : ‘ R ‘




o Florrda s is, perhaps approprlately, the sunmest of the -

Sunshine Laws. There are .virtually no exemptrons or

- exceptions. Even the attorney/. chent(pnvtlegc is gone. Even

* social meetings can be-covered and required to be conducted in-
pubhc :

* ‘.",~_l

o Another illustratiort 1st S .

. decision in Cathcart'v Ander:on in- January'1975, in whickit *
was held- that the faculty meetmgs .at the ‘Uriversity of
Washington Law Sthdol were open tostudents and'the public.
An apparently identical result was reached last J uly ina North
Carolma tnal court - w .' . _— '

de -

) " In Mrchlgan the Governor has Just s1gned Senat‘e.Blll 920 . !
- :an Open Meetmgs Act, which wrll likely take effect on Aprill,
1977 Among the threshold problems is'to decide what “public.
bodies™ are mtended to be covered.. If only the governing
‘boards of the colleges ‘and universitieg are requlred to conduct
* their affairs in the sunshine and to mply wrth the various ~
.notice, postmg, mmute-keepmgand access requrrements of the
law, far less admrmstratlve burden is.‘created than if the
' apphcatlon of the Actis exteided to the proliferation of faculty . .
..committees and such. Unfortunately, from the’ institutional
standpomt the definition-of: a public bodymthe Michigan law ‘
. _appears t comprehensrve enough to include. many such
© university committees, such ‘as school and collcge executive
commlttees departmental executlve commlttees and ‘many.
others, i SR

o But: not every "meetmg” isa meetmg whrch is required to ';_
be open. The only meetings which dré open meetings are those N
in which a quorum is ‘pegsent for the purpose of “deliberating

~ toward or rendering a. decision on a public policy.” We are

‘ currentiy researchmg the question of-what constitutes a public Ll

- “policy for purposes of such Iegtslatron i’erﬁps it can be

Supreme Court of Washmgtorr.f‘;‘l e

‘argued -that” given the constitutional. or other authorlty‘._j"'. .

conferred upon the governing board of an institution, only that
. governing board is empowergd ito make. _public policy or to-
e de.hberate toward such a pollcy, and- therefore only the

\m
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n

- méctin_gs of such a board need be conducted in compliance
-with the Act. Such a restrictive interpretation is probably
o . contrary to legislative history, most of which consists of high-
' ..+ sounding;, politically attractive declarations to the effect that
such statutes are to be given the broadest and most liberal
interpretations. v R T
-~ -Under the Michigan,law, in the event that the meeting is -
‘one which is r‘c_Quircg to be open, anybody who wishes may °

attend- and no conditions - may " be imposed, including
oL registration or furnishing of ohe’s nariie. Moreover, a person
a J - shall be permitted to address such a meeting, pursuant to rules-
;" =" adopted and recommended by the public body, and a person
.7+ ¥ . may not be excluded from the meeting except for a breach of
 the peace actually committed there. The Act does not.apply,

Yy

N

unlike some, to a chancé or social meeting, provided-that such. =" "

a meeting was not designed 'to'avoid‘ the impact of the Act. .

~ How such‘subj_ecfch.'detcrminations are going to be made by -

the courts will be interesting to observe, and | am sure that

- there will be ample opportunity to do 30, because, among the

- other provisions contained in the statute are those permitting
individual plaingiffs to commence actions for injunctive relief,

and civil penalties up to $500, plus court costs and attorney’s

fees. . R : - : : ’

’
!

" roll call vote, but they are very limited. Illustrative is the
provision which permits review of the specific contents of an’
application for gmployment when the candidate requests that-
such application remain confidential. That sounds okay, but
the Act goes on to provide that allinterviews by.a public body
for employment or'appointment of a **public official” must be
held-inyan open meeting. 1 don't know whether a faculty
member will be considered a publi¢ official, but we have just

. undergone at the University of Michigan a SQCCessful"scarch.‘

- fora new financial vice president, and clearly the interviews of.
candidates by the Board'of Regents would havé been required
to-be public had the Act beeniin effect when the interviews were -

. . . « ) T e el

There are some provisions for closing a meetingona 2/3



’ conductcd Wc may look forward to some real mcdla events‘ .
- wher next our Umvcrslty, or any othcr 1 Mlchlgan seeks
“new- president. Or it may be that’ none ill apply!” - '

The - attomcy/cllcnt pnvnlege
curtailed i in* Michigan: I am pcnmttcd o advise' my Board of
Regents*in private only concerning specific pendmg litigation
. and then only if an open mectmg would%have a “dctnmcntal'
fYinancial effect” on thc litigating or settlement. position of the
University. The lmglously inclined will bring suit whcncver

s been extenswely:'.'

such closed sessions are held, on the ground that an open .‘

meeting would riot have had a detrimental financial effect on

. the University. The only way to defend that lawsuxt would
“ appear to be to reveal weaknesses in the case which was under

discussion. : : o

\ | GOVERNING BOARD LlABlLlTY o
FOR INVESTMENT OF INSTITUTIONAL FUND!

By now the Slbley Hospital doctrine has not only become

well known case law but has been codified by a number of . 7 -
states ' whxch have - adopted ‘the Uniform Investment of '

. , .lnsmﬁtlonai Funds Act. The Act, asdid.Judge Gescll in Stbley, S

" makes it clearthat trusteebof callcges afd, universitiés arenot
derelict in their ;esponmb:htés sﬁhply because. they delegate to
employees of “the - institution investment authorlty over
~ institutional funds. Slmllarly, the Act makes it clear that the .
" actions of the trustecs in rewcwmgthc performance-of those to - -
whom such delcgatlo.ns are made, are to be tested against the
less rigorous standards applied to corporate ‘directors ra‘fher
than by the strict tests imposed upon the trustees’of express -
trusts. There is, however, an exception which 1 believe will be
of gmwmg lmportancc Since the passage of the 69 Revenue

‘Act more and more colleges and_universities havc become . -

-remaindermen of charitable rcmamder unitrusts, -anhuity
‘trusts, and pooled income funds devices whereby the donor or-
his designate remains entitled to an income for life ora term of
* years, before the umvcrsxty acquires its remainder interest’ The .
point worth notﬁng is that such charitable remamder trusts are
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. not* mstttutronal }funds as defined in the Unrform Act The
réason they are not is the interest 6f one or more third parties .
other than an institution. Therefore as to such assets, the -
Srbley rule does not ‘apply, and the trustees of your collegesor . |
um,versmes delegate at their peril autlrorrty to admrnlstEr

B Naturally, this i 1s not a concern if the trustee is also a third -
party, such as a bank, but .in' the situation in which the
‘institution -is " acting, as® trustee and remamdermen the

RN governmg board should be cognizant of its' potentral‘ llabllrty,f
‘ ’ unprotected by the Untform Act. o o

O . L COPYRIGHTS - :
' s ' Another fairly pedestrian subject with wide 1mplrcatlons

for colleges and universities, iscopyright law. In October 1976

- the, Congress ‘passed. the first comprehenswe revrsron ol' the
Federal Copyright Law smce 1909 The “issue .of most- "~ -
.importance to colleges and universities is of course the Fair Use -
Doctrine, with which the courts have grappted for years
notably in WtIhams and Wilkens Co. v U.S., ‘decided: bythe =
- U.S. Supremg- Court in November'1973, at which time the:

y Court affirmed without, wrrtten opinion.the_ decrsron of the *. :

- US. Court of Claims that the National lnstrtutes of Healthand
the National Ligpary of Medicine did’ ot infringe a medical
publisher’s copyright, notwrthstandmg extensive photocopy-
ing and ‘wide distribution of -articles which appeared in the -
publisher’s journals. The Fair Use Doctrrne s,expressed inthe
‘law, will be srgnrﬁcantly restrlcted Some of the details are that
_a teacher will be pllowed to make, for use in his professronal .
work a single copy of a chapter from a book, article from a _

—~ periodical, a short story, shortiéssay or short poem, a chart,

" graph, or the like from a periodical, book, or newspaper
- Multiple copies of “brief™ works for classroom use will also be
permitted. “Brief” i is, deﬁned in the case of prose-as 2500 words
of a complete amcle or lOOO words or 10 percent of a longer
work. No photocopymg» of consumable works, such as )
workbooks or standardized tests, is allowed, but perlodrcals
can be copied by libraries free for rnter-lrbrary loanuse, up to
six-times a year. Penodlcals -more. than, five years ‘old don’t .

i
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count.- Other provisions will extend the copyright period-from

28 years to 50 years after the death of the author, and require "
* that public broadcasters pay for showing nondramatic musical

- or graphic works. The Act is somethmg with which all of us

must become thoroughly conversant and .it obvnously will-

cause changes in many rwell-settled practlc‘es S
| FACULTY CONTRACTS - -

By now the Roth-Sindermann rules, with respect - to

" termination of non-tenured and tenured faculty members are

- _well known toall of you. In case any of you haven’t hoticed, the

" last word on the subject yas uttered by the U. S. ’Supr.cme'

Court last/.iune when it deCided Bishop v Wood, et al., a case .
. - which arose when Patrolman Blshop was fired by the City of
_ Marion, N.C,, forreasons which were pr1vateLYcommun1cated, . :
~ [to the! plamtlff and which turned out to be false;atleast for the
: -purposes of the Court’s review of respondents motlon £or"

summary judgmient. In-a 54 decision, the ‘U. S. Supremes L
| disposed of the 14th Amendment property rightissue on the

- ‘basis that the city ordinance in question did not confer-upon

.. Patrolman BlSth any right of permanent employment Inso- :
o holdlng, the majqrity, speaking through Mr. Justice. Stevens,
conceded the possibility of an opposite construction of the .

ordlgance but acoepted the view of the Drstrlc_t Judge who, as
Justice Stevens observed, had practiced law in North Carolina

.fora nurgber of years and thiswas an experton the law of that -
‘state The 1mportance of the case, I think, derives not from the -
majority’s somewhat cavalier treatment of the 14th Amend- |-
ment property Tlght issue, but rather from its view of the o

.concomitant’ l4th ‘Amendment depnvatlon of liberty issue.

You will recall that the Roth- Smdemg.ann rule.prov:des thatin .
the event a terminated employee’s property or liberty rights are - -
inationhearing: The issue }

infringed, he is entitled .to a pret
became then, whethér’ Bishop’s {iberty had been restrined by
‘the stigmatizing effects of being
‘bad cop, when, onthe record of pl:
in fact a very good cop “Plain
motions for summary Judgment mu t of cours€ be taken as

iff’'s own. afﬁdavrt he was

red for, in essence, beinga ™

allegatlons, tested on.....

[ Y ‘.
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- true, so the court had to decrde whtther a good cop had had his

lberty restrained when' he was fired for ‘the privately
commumcated reason that he was a bad cop. The court held

that he had ndt been constitutionally maltreated because the
_ cbmmumcatlon, bemg private, had no stlgmatlzmg effeot.

“Justice Brennan took a contrary view in a vehement dissent,.
but the majority rule of - Bxshop is, as the.court expressed it:

. The Federal court is ‘not the appropriate forum in

whichto revrew the multitude of personnel decisions

“that -are made ‘daily by public officials. We mu,st

- accept the harsh fact that numerous individual

“mistakes arg inevitable in the day-to-day adminis-
-. tration of our affairs. The Umted States Constitu-

tion-cannot feasrbly be construed to requlre federal

Judlc1al review for every.such’ error '

1 thmk that -the: best rule for a college ‘or umver-sny to' "
follow i in termmatmg a non-tenured employee, lf ycru can get
away with it as a matter of policy, is still to give no reasonsat

) all Roth-Sindermann does not reqthre them, but if reasons are

glven even’ wrong reasons, "the _message of Bxskop comes. '
through pretty clearly — glve them-‘prlvately

. Another current faculty contract -topic. is of course'

* financial exigency. Gary McBride and Richatd: Perry,are going

; to discuss this issue, so I'shall content myself with: a short
: observatlon that the tough question which the courts have yet. -

'to authoritatively decide is who has‘the burden of provingthe
exrstenceﬁ‘l’ a financial exigency. Since I am to comment-upon
'trends. l \Fénture the: forecast that the courts w1ll leave to the
enip sions as to-the existence 6f a bona fide financial
exige Justrfymg termination of ‘tenured faculty; in other
‘words, leaving to the termmated faculty mémber the chore of

demonstratmg the contrary. .

Another sort.of ﬁnsncral exigency problem that can arise
-involves not faculty but'student contracts. What do you do if
you find yourself in the. posrt)n of Ferrig State College, for .
example, which, pursuant to | glslatlve# ndate, establlsheda



¢ --"School of tho’tﬁ“etr.y.- accepted-student applications for the
- following year, and then found, before the first student had
* matriculated, that through Executive veto it was without funds -
_with which to provide the servnces it had agreed to offer? The
. specific_issue at Ferris State. as | understand it, has been
~ resolved without resort to the courts, sbut it mav bé a precursor
of things to come as appropriations shrmk and tax revenues
become harder to collect. .

- .. Mandel v HEW is another iHustration of - ﬁnancnal .
Yo troubles that can afflict’ colleges and univggsities which are . )
- .dependent in this case, on the’ Federal ratz:}t::‘rrt the State .
: ' government for funding. I am sure that all ofy e familiar,
- at least in general terms, with the Mgndel case, which was,in- : ... .
" my opinion, a healthy reactlon on the. part. of the- State of .
" - ‘Maryland to the egregiously’ overbearmg action onthe partof. <
HEW:- and the Office of CtVll’nghts The case is- presently on. ~
rappealin the ‘Fourth’ Circiit, from a District! Court’ dec:sno,n S
" which denounced-m ringing terms- the htgh—handed actions of Y o
", the Federal‘government’ m~threaténmg to withtold, thhout a ' <
. ohred of due process funds which the Umverslty of Maryland
s amopg othersnn that state had beenpromlsed Thgconc ensed
. facts are tha,t in March 1969, OCR req’uested from Marylanda . .
' 4. plan for eliminating racial segregation in htgher educationin .- - ..
the state.” The 'state submltted two sugh plafs by December o
> 1978. No action was taken by OCR o “HEW ukil March 1973.. -
' Notthhstandmg the express requnrement of Title Vland other
appltcable law, HEW adopted no regulattons relatmg to the
.+ desegregation of state college systems. but suddenly, in March
‘1973, demanded further informatipn, agknowledging that the -
1970 plans had been neither 8CCCp d m rafejeei?d in thg past
three.years, and in May informed the state that'it was not in
~ compliance with Title-VI and demanded within: 20 days a -
" .revised plﬁm The state, understandably,.asked HEW which’

f
~réquirements of Title V1 it had failed to obsegve aqd for some
citation of aut'honty in support of HEW's position. HEW e
" responded with a single citation which'did not involve either ' . A

. Title VI or HEW Meetmgs followed The then- Dtrector of . .
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| OCR, Peter Holmes, steadfastly refuscd to provide gurdclmcs

In June 1974, HEW acccptcd a Maryland(* plan,” but in
-December, OCR sent a questionnaire containing over 100
‘questions, a rcsponSc to which was required within 30’ days

nounced t8 the Gaqvernor that the ftate was failing to execute

(lt‘s plan promptly and vigorously, and demanded imposijble
“responses within 30 to 90 days More meetings. In November,

. “MTr. Holmes quit as Director .of OCR, and on Deccmbcr 15,
1975, the new Acting Dlrcctor ‘announced ata press conference -

that enforcement ‘proceedings were to be taken against the .-

State of ‘Maryland, resulting in withdrawal. of all Federal

' - assistance to state colleges. On January. 5,°1976, Mandel v
- HEW was filed jn the Federal District Court. Chlcf Judge
. ;'Northrup %eld that the actlons of OCR, in fallmg to; spccnfy

which programs were. allcgcdly v1olat1ve of nondlscrlmmatlon

‘:procchrcs required by statute, had violated lmportant

" sort of trend ‘on the part of government. Kingma Brewstcr /
. pubhsﬁcd his cclcbratcd statements on'the cocrctv power o

‘ prowslons of’the Civil Rights Act of 1964 and other. crtmcnt

rcgulatlons designed to protcct rccrplcnts of chcra grants
from arbltrary Federal actlon .

- . ] af S

Of course, l am far from the ﬁrst to complam ]

dollar in hlghcr cducatlon
A :

v

10 .

_ . requirements, in -threatening to cut off all. aid to all state-
}collegcs and local comfnunity. collcgcs in fallmg to promula- .
. - gate- rcgulanons as rcqurrcd by. applicable ‘statutes and rules,

--"_jané in, failing o parncrpatc in the voluntary complrance A

e
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- : BANKRUPTCY T
e Anothe.r dollar issue about which there have been sothe
) . 'relatrvely'recentgevelopments is the effect upon studentdebts
- of postgraduation declaratrons of bankruptcy “There is agam
. pending in the Congress a ‘proposal-to exclude educational
t . debts from drscharg/egs in bankruptcy Its fate i Is conjectural. In
the meanwhile, cdlleges and universities cqntinue to grapple
- ' with their collection problems by means xreh can be most
' charitably descnbed -as self-help, and typrcally consrst of -
wrthholdmg tra‘nscrrpts and grades until debts are pald For
“those who employ this device, a somewhat helpful, decrsron
.came down on September 16, 1976, in the U.S. DistrictCourt
for’ the Eastern District of Missouri, Glrardrer v Webster.
o f‘Co[lege The district_judge filed a membrandum opimion. v = ",
grantmg defendants motion to dismiss for fEck of sub]ect'
matterjurrsdlctlon in the proeess concludmg ‘thatalthough the
_district court has orrgmal Jurisdiction on “all matters and S
' proceedmgs in bankTuptcy,” the matter at hand (the. defénd-
" ant’s refusal toissu plamtlffatranscrlpt)was notaproceedmg ; f
in bankruptcy, even hough the purpOSe of defendant’ 's refusal, . C
was to collect’a pre yously dlscharged debt. The court stated‘ R
» that, “In the absenc 7of the t‘l{reatofsomejudu1alenforcement :
. procedure, this € urt-does not-have durisdiction of plamtlffs
claim under 28 U:.S.C. S1334. "TEmphasrs added.) Self—help
" being a non-Judrc’ } enforcement procedure, for those of you‘ B
who "“are hardlin2rs on. the subject of such methods, this -
~ decision may € of some assistance. Do not counton itfor help. -
in a-state court Mandamus or lnjunctloh actlon however

N .

THE FLSA apd ELEVENTH AMENDMENT o -’y_ ‘

‘- 1 will be, brief on these subjects because some members of
the audience -are from private colleges and unrversmes tp

wh)eh they are of little interest. For those of you wiio are
. +interested - in state colleges, however, there have been some
) . relatively r cent significant deVelopments Last-June, the U.S:
. Supreme ourt decided Fitzpatrick v Bitzer, which elrrhmated
‘ the 11th mendment defense in Title VII cases. The 1Ith "
Amendment had prevrously, under the doctrme of Ede[man A

PRI i 5-' L . I RN -
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e Jordan. rcp csentcd a bar to the co]lcctlon of back pay or other
, monctary da\&g&pm a state university, althoughi injunctive

. relief. was alway§ available in the- ‘Federal courts .under the

-

o

'doctrmc of ex parte Young, In reviewing the 11th Amcndmcnb

o defense in Fitzpatrick, the court seized uplon the: Fifth Clause

of the l4th Amendment as authorization for the .Congress to

* - .enact a back pay regulation and concluded that the Congress :
" had in fact done so when it enacted Title V11, and tflat tl’(\e Mth 7

..Amendmcnt bar dnd‘ not thercfore apply: . o

‘The Flfth Clrcutt Court .of Appcals has rcccntly, oﬁ' -

N Septcmber 20, decided Jagnandonv Giles, involving anattack
. ona MlSSlSSlppl statute that classified all allen students as
‘nonresidents for t'umon purposes. The .court erCCICd the

"argument that the action was really a suit_for _equitable,

. » restitution’ (athcr than es, and that such rcsntuuon_ :
~should therefore be¢ paid.. E ually unsuccessful ‘were -the

: ‘_‘ arguments.that the 11th Amendmcnt did not bar recovcry for <

. -’'l4th Amendment violations, The court concludcd with ™ .

o _Frlzpatrrck .that the lith Amcndmcnt may. be c?fcctnvcly"-

preempted. by Congrcssronal lcglslatlorr enacted pursuant to

. . .the enforcement provisions of Section 5 of the 15th Amend-
_ . mient, Zut inthe absence of such’ legislation, the 1lth
- Amendmcnt was held to prevail. From thc.standpomt of those .
- of us who represent pubhc institutions, the 11th Amendment, -

'wnh its protection agamst retroactivity, is and has been an

important defense - tool i, . aﬁlﬁaothers 1983 cascs It is
crodmg some, but nonctheless re i ‘

Thc FLSA was declared mappll
t the U.S: Supreme Court in National
k -It is worth' noting, however, that the Equal Pay"Act. still -

_ applies, accordmg toa half-dozcn sttnct Court casks whlch -

havof,:rome down since. o

N i'-'-_ . REVERSE DlSCRlMlNATlON

- You all know that Mr. Bakkc has been successfui in the
respected Cahfomna Supreme Court, which has held that the

ble 16 states last J une by
aghe of Cities'v Usury.. ﬁ.

-

»

" special. admnssnons program of the. Umvcrsnty of Callforma o

"“‘: VJ’ . :.'



Medlcal School at Davxs was unconsutu‘tllonal “The casé is.
now headed for tht U.S. Supgeme Court, Mr. Bakke, unlike
Marco DeFunis, was not a mmed"'to the University . of -
"California Medical School,. and therefore when the case
reaches the Court, it will not be confronted with the mootness
1ssue which it applied by way:of avoiding a decision in
- DeFunis. The Bakke 'decision 5 -one of what seems to be a
growing number of court d c1slons dlsapprovmg so-called
reverse discrimination- plans

. An example is Cra 7 r' \ Vtrgzma Commonwealth
_. University, decided last May by the U.S Dlstnct Court in
,r\ Virginia, dlsapprovmg both sex quotas and goals on the basis
neither was required by Title VI'and both were constitutionally .-
.+, infirm.absent a stronger showing of the need for * afﬁrmatwe
KA action” than was preserited by the. fasts

ey 1; .

e Snll another is.Flanagan v Georgetawn CoIIege, decxded
~'n. July 28" 'by» the U.S. District: Court for the Dlstnct of
Columb1§ The court held:that the law school’s policy of

’ allocatmg 60 percgat of its scholarshlp funds to minority -
students Who co:r:nﬁ:sed only 11 percent of the class violated

4

Tltle VL

" @An authontatwe opmlon from the U.S.. Supreme Court
‘was rpueh needeti, even- before Dé Funis¥ith ea,;h new lower
&deqﬁm the need; gr.ows - ) e L

5; ‘W N - ‘ .
Maybe yo\J ha\g ‘merved 14id in prepanng thls talk,
- thet there are some genéral themes p sively present in most . ,
“of the issues discussed..Money, orthes‘ 5rt supply théreof, is at
the root of thé exigency q . some of the . reverse
discrimination cases, the Federal leglslanon cased hke Mandel,
“and the unisex' matters. . The latter=also involves that oId
favodite, sex. 1§1then there is politics, most clearly evidentin

~_the Sdv&hine 1§ that every leglslator is afraid to vote against. . .
Money, sex, pohitics — further, evidence that the more: thmgs
change the more they stay the same! :
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Durmg the past decade, many college faculty and - ’
- adpinistrators have been disabused of the ndtiofrthat théyare -
- Iree from liability for injuries suffered by their- students and
3 employees Presidents, deans, éven deparﬁ‘neﬁt chalrmen have .
fou.nd that their role as defendent in cml llgtgnnon is not only o
. 1_t|me consuming, but financially threatﬁt_lﬁg Faculty members - -
.~ 'as well have leamed through, expenence that thcl‘r)s'tatus as’
v employees of mstltutlons of higher Jegmmg does not protect_'.
.. thgm_from suits foy } mJUnes suffered in the classroom- orasa .
' result of thenr service on personnel ‘committees: Ours_ has
"7 ‘become.a lmgtous society and: it'is becoming increasingly * - -
v._ %+ .. -important for administrators and faculty to be informed of .~
T possible, legal problems thatanseon thecampusm ordererther,.,
- to prevr.ntthemortoresolvethem beforetheyreachthecourts v
- "With thrs purpose in mind, this: article will discuss the tort
.. habnlltles to - which college -and. umverslty ,faculty and
admmnstrators are exposed. and prednct future areas of‘
cencern. ~ - - -.:‘ St SR

e TGRT{LIABILLTY AND SOVEREIGN JMMUNm{
S A tort is the violation of afiother person’s legal rights, by
. . act.or omission, for which the courts will provrde a rcmedy in '.. -
© . the form of damages to the injured person. Tori liability iscivil, '
. .- not criminal, and torts are classlﬁed as either neghgent or '
L . intentional. The “negligence” in a neghgent tort consrsts ofa .
© .. violation of the standard of care established by law to protcct Yo
S ,_'"others against an unreasonable nsk of harm. -In an mtentxonal > ;

o . Pomons of thls article ongmally appeared in'Ripps. StephJ R.. “Tort Lmbxhty of S
s . “the Classroom Teacher,” Akron Law Journal, 9, 19(1975). Reprinted with perrmssnon

. e
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tort, “intent” refers to the intention to do the-aet, not |
necessarily to cause injury. Faculty and*administrators agg _
- personally liable for their oWwn’ negligent and intentional torts. T
- The rules of law that are apphcablc to the tortidus conduct of -
teachers apply equally to college instructors as well as to
secondary and elementary teachers, and are generally the same
'prmcnples relied-on as if the teacher were acting in a pnvate eF LT

- capac1ty outside the classroom setting. co

) An 1njured plamtlff in dccndmg whether tosue ‘thc person 7
whom ke allegcs caused .the mjury, looks toward a pmSpeCtlvc
defendent who will be able to satlsfy ‘a settlement. or‘moncy < ar
judgment - after trial. Generally. under the doctrine of

- respondeat superior, thc employcr is respons:,ble for the acts of

his employee within the scope of employment and is usually

either ‘the sole. or major contributor. to the settlement -or N

] judgment. In matters inyolving teachers and administrators _

- . ... of publi¢: collcgcs and universities, hbwevcr often this is not .

the case. Because of the doctrine of sovcrcngn 1mmumty, the

publlc college as employer is. immune. from Ilablllty

-The doctrine of sovereign immunity ongmatcd "

_ England where the courts accepted the belief that the “kmg S
- could do no wrong” and summarily dismissed cases agamst the '
government. The concept was initially applted in the United
States by a Massachusetts court in 1812, .and was qulckly
cxtendcd to.all governmemal and quas1~govcrnmental agenr -

. -cles i thc 'various .states.! In recent years, however, the”
- sovereign 1mmumty doctnnc has becn abrogated by govcrn-

- ments at all levels in the U.S. : -

-

. "In 1975 Oth jomed ‘the majority of statcs ‘that have
'/ gcncrally walvcd their-sovereign immunity.2 A few states cﬁn '

l. Mancke Lzaﬁxhly of Schoal Districts for the’ eglxgenrActs of T N
Enployec’s,,l J. LAW & ED. 109 (1972). The article discusses he . / e

“history of sovereign immunity from the perspectivg of the case of .
-Russell v. Men of Devon, 100 Eng. Rep. 359 (K./B. 1788) in Englany,»
'--and its counterpart in the United States, Mowerv. The. lnhabntams'o

Leicester, 9 Mass. Rep. 247 (1812) and analyzes the; reason- cou

‘adhere to the doctrine absent express statutory authonty ~
2. On January 1, 1975, the Ohio legislature effectuatccl OHIO REV. 4
- ' . . h . '
’ / 15 .
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L have passed statutes that provide for direct relief against a
’ school district for. damages suffered at: the hands ‘of their ™ -
. boards,_‘ofﬁbcr_é,'agcnts and employees.? The broad language in . .
' ‘which Ohio abrogated its immunity and consented tb besued: ,
- _.and have its liability degefriiined in the newly ¢reated Court of _
* Claims, clearly impligs-that injured personS'%hy now. bring
/. . suits against state colleges.and universities, naming trustees
. and_administrators in their official caphcities as defendents.
~.Public school districts (including community and technical .
., --colleges) in Ohio, however, were specifically e'Xeni;it"ed' from-
% the statute waiving govercign immunity‘an‘d continue to be fre¢ '
- ‘vfrom)ialzility suits.4 5 Y e

s - s ' P

" Prior to 1975, the state’s éducational institutions could ~
. - . _rely on"the doctrine of sovereign immunity to’ é(otect them "'-' -
“from all tgrt ii¥bility suits. The Ohio courts consistently held- * "+
that ‘the s%at_c"s educational ‘institutions and their goverping -
boards-and officers were agencies of the state, and; sharingin’. -
R the state’s immiunity from suit withot iis’cons;sg')t_lr couldnotbe -
L sued for negligence i the discha g of t_’hcirf’dtf@icS‘.’ W, o

L Both ‘befoge and after the
A . e ":'.f:v.':',-"' AT T

I
. \:

Bigr of immunity, Ohio

_—y

- CODE §§2743.01-2743.20 which waived the staie's sovereign immunity .
™ _from iart line S to"bé-broug
= claims..Of
T o ships.” /-\EF I Pl A o
N~ . . . e : . N
3. . ra note’l. New York, California and.Wﬁsh'Ln'gton expressly prpvide -,
for this type of suit.’ See Miller v. Board of Eduication, 291'N.Y: 25,50
. - -M.E.2Zd 529 (1943); Herman v: Board of Educ.; 234 N.Y. 196, 137 N.E.{- -
. 24 (1922); N.Y. EDUC. LAWS §§2560.3023 in which New Yark alone , _
. adheres-to the British rule of liability to the extent of recognizing no o
immunity tb/r[.‘mc;;)ﬁheschool board, but extends such fnmunitytothe . . -~ -
_acts"of the”board's- agents and employees and it incorporates an * .
. indemnification againstloss to itsagents and employees, whichincludes ~ .
" . Tteachers: L. . . S
.4 Supra, note’ 2.. OHIO REV. CODE 2743.01 exempts “political_
- subdivisions” defined to include school districts as well as municipal °
corporations, townships, villages and counties, See Baird v. Hosmer, 46
- Ohio St. 2d. 273, 34.7 N.E.2d 533(1976)(Tort immunity is not accorded

y and permits suits 'tq"b_é"brbugh_tk in;a new court of
il interest.is § 2743.02 that involves“agericy relation-

=

o t'fo-teachcrﬁ. ' ) , . o
© . 5. See Wolf v. Ohio State Univ. Hosp.. 170 Ohio St, 49, 162 N.E.2d 475

’
4 . ¥
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administrative ofﬁce-" thlé admmlstrators are liable fortorts

' '\-resultmg from. their owh neglrg‘ence in «the - perfortnanc;c of
" ministerial duties as well as for their o nmtcntlonal torts; théy?

' courts havc followcd the gencral rulc that school adrmmstra-. J"‘
.. tors_are .not hable for torts committed by them 'in 'the -
BTN perforlnancc of dutlcs mVOlvmg the exercise of judgment and:
-dlscretlon ;8 the gourts havé drs't'lngmshcd between “acts of
~discretion” as‘to wheéther 3 certain act should be performcd or
“the reasonable method fordomg itand “mmlstcrlal acts” whtch.

must be dane as a. matter.of course by virtue of- occupymétlre- S

are not mdlvxdually liable for injuries caused by the negligence .-

of their émployees.® Since administrator: faculty and-staff are

have no personal liability for the actlons
under the doctrine of resporideat s
are few grounds for administrator, 1ab1l1ty Perffaps the area’
of most ‘hazard is; the civil rights- area;w
faculty members: may claim that their constltutlonal nghts
have been infringed, and administrators and trustees may be
held personally liable in damages forlhosc infringements. '

* their employees

Even in a jurisdiction that retams sovereign 1mmumty,
faculty members-are held pcrsonally liable for their tortious

acts in their role as classroom teacher. (The. faculty member .

performing administrative duties of a discretionary . naturc,_'-

such as serving on a personnel recommendation commltteet :'-:‘
would prcsumably havc a quallﬁcd 1mmumty cxtended to' hlm."v

(1959) moard of Trustees could not besued because they were agcnts of

the State of -Ohio pursuant to OHIO REV. com—:g 3335.03). - T

6. See Carroll v.:Lucas, 39 Ohio Misc. 5 313 N E.2d 864 (1974) (school

ofﬁcrﬁls could no\be sued for negligently assigning a book that might bc
ihjurious to ‘minors as part of the course materials i m music class)..

7. Hopkms chal ‘Liabilities of Admlmstrators and Trustees -of
Institutions of Higher Education, 11 cha‘l lssues for Postsccondary :
Education, 22 (l975) et ,

8._ Hall v. Columbus Bd. of Educatlon 32 Ohlo ,App "2d. 297, 290N E.2d ,-. '

‘all éemployed by the samie employer, the sigte, admmlstrators C
ertor Cokisequently, there :

vhere studcnts and

580 (1972) (school board not liable for negligence in -permitting a .

' defccpvely dcslgncd and construc}cd playground to cxnst)

-
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o ‘; ina manner analogous to that of the admrmstrator perforrmng

. drscretlonary acts 1rf thé *governance of ‘the 'umversny ) Even .
t;1ough immunity has not been extended to the classroom
; “"'_ téar;jren it ﬁas, Inmost instarces, tended to dlscourage lawsurts
.amd curga‘ll redress that could have becn madé avarlable to the’ o
, mjhred" sﬁudent and explams “Wwhy; especlally An Ohro there ls i
R f}tt e ca'se elaw on the subject S -

o K ; K ":' ST : Tl

CHARITABLE IMMUNITY RSENE.

T
L ta i
8

The ehmmatron of Ohlo s soverergn nhmnmty leaves the =
B ,states private. educauqnal institutions in' a better posmon .
_ refative to state colleges and universities. Pnhte educatlonal
_institutions-are created at the expense of private parties in the
corporate sense and ‘are deemed private corporations, which
o - allows them to sue and be sued, and unlike state’instrtutrons, :
. .. private’ colleges do come under the doctrine of respondeat -
o .. superior.1 Hmpl;ver these mstrtutronsfhave hlstoncally been
- “protected ‘fro“i’n’habrhty exceptinrare mstances by the doctrine -
- of charitable um'numty This doctrine 1$ grounded ina pubhc '
, “policy decision to protect the assets. of 4 charitable mstmmon
.. - from sujt by mdlvrdual mjured plamtiffs Ohio courts have
' enuncrated a. -pohcy ‘of 1mmumty that releases chantable ’
. institutions from liability fof tortious mjury exceptl)when the - /l'
".mjured persqn i not a beneficiary of the institution, and 2)
when a beneficiary . suffers- harm as & “result of failure of the
Thstitution to exercrse due care in the selectron or retention of
-an employee 11:0hio follows the majonty positioninqualifying
“its immunity on, the status .of the injured; person (treatmg
) students ds beneficnanes of  the charity) and in retammg

o

.-rn.

Lo X e ;
o . SEEENE ; - 5-, T .

IR A ¢ . "hl:" : - ‘

-9, See He’nson.uSch,ools and Te’athers Tort Liabrhty in our Changmg
, Socicty,8°KANSAS L. REV. 124 (1959). :

e - 10 Successuon of .Hutclnnson 112 La. 656, 36 So. 639 (1904) (whetlier
L ‘ medlcal.schopl facrhty was a private or pubhc msmuuon) o
T 1 l ! lebon. Adm TV, Young Women s Christian Ass n of Hamxlton, OhIO o
Moo IR l70 Ohlo St., 289, 164 N. E 2d 563, 564 (1960) K . P

e



hablllty for ncghgencc in hmng cmployces 12 However, ‘while
" Ohio’s.doctrine of charitable lmmumty was uged to dismissa - )
suit against Wlttenberg College brought by students who )
.:, claimed to be, injuted g result of the college’s alleged §
' negllgcncc,” recent cases n otherjunsdlctlons have held thata. .
« ., student paymg tuition atapnvatc collcgc is nota“bencficnary '
-, of the institution’s chanty and thus ‘may sue' and clalm ‘
T Judgment agamst a private university. for negligence.!4 Other
jurisdictions recognize the tort liability of -the private :
institution but limit execution of the judgment rendered'...
'agamst it in a tort action to non-trust property.!s C

Mast Junsdletlons imgpose llablhty for torts arising, out of s
* noncharitable activities of the school where suchactivities. are :
" . primarily commercial in nature, even thoughcamed onforthe = -
purpose of obtaining revenue to ‘be used . to further thc,_
charitable, purposes of, t,her schogl: ~lf a private college is _
e '&nductmg “games of chance on its premlscs for /profit, fori B,
. ‘example, it is engaged 'in a busmcss entcrpnse.and a person '
injured at the games 'would Thave.the opportunity to sue the .
college' without the interposition of the doctrihe of charitable -
_-immunity. !¢ ln dlstmgﬁshmg cases, the test used by the courts

.

v

i .
-
3 > oo . ’ -
‘2 *ouns discussion .of the w:de variation in appllcatlon of the.
unity rule in President and Directors of Georgetown College v.
AL Hughes, 76 App. D C 123, 130 F.2d 810 (1942).

13, See Matthews v. Wlttenberg College, llB Bhio App. 387 l78 N. E 2d:
526 (1960)(a non-proﬁt rellgtous mstxtutlon is not liable for tomous
conduct resultmg in injuries to one of its students) ) E

4, . Heimbuch v.. Presldent and, Dlrectors of Georgetown College, 251 F,

o _%Supp 6!4 (1966). - _ , ,

e, s, N Supra,-notelZ - _' 1 ,

'16t._ Bla*nslup v. Alter 171 Ohio St: 65 167 N E.2d9 (l960) (a church K

"t in conductmg a gameﬂ chance on its premises for substantial profitis -
engaged in a business enterprise and is amenable to a tort action by a
patron of the game who sustained personal injuries by a. fall ‘when a
defective chiir,- supplied by the church, collapsed)

. :' 8
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has been the proxnmlty of thc commcrcnal actnvnty to thc
educational mxssnon of the mstttutnon 17 .

S Many statcs,mconformmgto thcabrogatnonof sbvcrcngn" :
' 1mmumty, havc dealt a snmnlar blow to charitable t,mmumty, .
.~ but Ohid‘is one of-the fcw states which has not.!® There'are -
i = ..good public- policy, arguments. for removing immunity from -
" _both public and charitable mstntutnons and allowing injured -~
e plamttffs to be compensated, for their injuries, and the .
o ,usefulness of both sovereign aﬁ‘&qharitablc 1mmumty may be: _
. - “outlived, cspecnally since the ongmal purpose ‘of protcctmg
0 T ostate funds and pnvate chantnes can be accomplished by the
B _purchasc of - insurance pohcncs for schools and charitable
..  institutions. Nevertheless, even. in jurisdictions that retain - .
S 1mmumty protectg&on, it'is crucial that thcfawlty member and
e iy administrator undcrstand that the doctrines of sovereign and .
chantablc 1mmumty are for the benefit of the college
: university and do not, protect the mdxwdual from liability
Cande aet’§ of: negligence.!? , :

-

\ INJENTIONAL TORTS ‘
. #The pnmary scope of jntentional torts affectmg college
SE persohnel is the intentional interference with the person of the. .
studcnt Assualt and battery comprise the majority of court
. _actlons in the area of intentional torts relating to classroom
. “teachers. In a society that is changing rapndly, ‘with more

17. Miller v. Concordla Tcachcrs Collcge, 296 F 2d 100 (8th C,;r lp6l) ©
' (operatian by college of a dormitory for which fees were required of thqf""
. student residents héld to be encompassed within the general charitable
A s .purpose of thc school) See ‘also Annot; 38 A, L R 3d 480 (I97 l)
" 18.- See Wnlhams v. First United Church of Christ, 40 OhioXpp.2d 181;3 18
N.E.2d 562 (1973), aff'd, '37 Ohio St. 2d’ ISO 309 N.E.2¢+924 (I974) ‘

19, Roseé v. ‘Béard of Educatlon of Abllcnc. -I84 Kan. 486,337 P?Zd 652
@ (1959). “The cloak of immunity from liability for tort . .. does not . "
- . "extend to.an employee of the board of education who through
. W& as .», negligence orother wrongful act, eausesmju another” (however, [
"~ " " "Rose the employee was a custodiari in this case), This.was also'true in - -

. Ohio, see, e.g.. the leading case Guyten v. Rhodes, 6 hio App. 163,29
Do . N.E.2d 444 (1940). See also Bau-dv Hosmcr,sup notc4and Annot.,
.. ,32ALR2dlI63(l953)

e ' . : o A . o 4’ ' ‘.'\3""
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‘people than ever before using the courts, however, suits for .
other intentional interferences with the person, such as false
im‘prisorimem and dcfamatign may bccome'm'orc"common o

© Assault and batfery acnons uSually arise as. the fésult of -

dlsc1plmary acnon taken by the classroom teacher and are
actually morc common atthe élementary and secondary school
. level than in higher education. cherthcless -the authonty
given the teacher through rules and rcgulatlons promulgated ..
by the sc_hool or college admmlstratlons in loco parenns is:
_important. These regulations set ‘forth the criteria that,.the
teacher must heed in his or. her role and a determination later
‘may be made by the court asto. \ghc(hew the teacher excecded
thg scope of authority. Any tcacher who attcmpts toenforce his -
- or.her own individual willtpon astudentwnhout theauthority
of written rules and regulations is acting foolishly. -A civil *
lawsuit, criminal prosecutlon or both, may result, even if the
‘action taken was in- attempt to restore order to the classroom. .
In such a suit, the teacher will not be able to rely on the
“institutioti for support. et L i '

.

v

VAR

Thcrc are two clear lmesmuthonty relatmg to the .
acccptab_je parameters: of 1hc~teach F’s- adrhinistration - of -
corporal punishment.20 Thctasdof Statev. Pendergrass,?! laid
‘down the older rule, which:: :Aves the. teacher completc
discretion as to the necessity of pumshmcnt and how it is to be
administered. In’ Pendergrass there was an indictment for
assault arid battcry, the offense bemg thc whipping with a
“switch which left marks that dlsappcarcd within a few days

- 20. zSee Proehl, Tor: Ltabihry of Teachers foran extenslve dlscd'sslon 12

3

21,

"VAND., L REYV. 723 734 (l959) [hercmafter cited as Proehl]
.19 N.C. 365, 31 Am. Dcc 416(]837)(1‘111: other view not adopted by the -

court requires that in inflicting corporal pumshmem a teacher should

‘ qg;grcnse reasonable judgment and discretion, and be governed.as to the

mode and chenty of the punishmient, by a consideration of the nature .
of the offense, the age, size, efc., of the offender. Both views set limits
that the teacher cannot overstep, but differ in that the rule adopted by

- the North Carolina court allows the limit to be set by the teacher,.

whereas the othef' requires - different deMishment to be
graduated to dxfferent offenses). ' B
W
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" The defendent séh-ooiteac_her\v:i% found guilty by the jury and
. the conviction was overturned on appeal. The court gpplied the

concept that the teacher is in loco parentis and may exercise

. -personal Judgmcnt as to the gravity of the offense and the S
l: punlshmcm it merits. The hmltatxons to his power are that no

pumshment may be inflicted that i is‘of a: na‘turc which might

-cause lasting injury to body or.hcahh and that pumshment

may. notbe mfhctcd mahcno sly.. RV -

- ‘The ncwcr or modern ru statcd in Sheehan v. Sturges,2

.demcs the teacher the absolutc dlscrctlon o determine the '

‘necessity of the pumshment and leaves as questions of fact the
reasonableness and type of punishment to be administered.

-. Here, the pupjl.violated school rules and the tcachcr whlpped )
him. The tnal court’s ﬁndmg that_the whlppmg was' not
N ,unrcasonable or excessive’ and was. fully justified by the
- plaxnnff's misconduct atthe time” was affirmed by the appeals

‘court, which held?> that the reasonableness of the Punishment

.administered by ateacher to his pupil is purély a question of

. fact. In inflicting such pums‘hment the teacher must exercise _
“sound discretion and judgment, and.adapt it to the naturc of
the- offense and the character of the offcndmg pupil. -

In Ohio, the Pendergras.fcmcna as to the duration of thc

injury and malice are followed, but Ohio is in the mino ity. In .
State v. Lutz,¢ the Connecticut Supreme Court set $ome '
.~ definite gu‘idelmes relating to assault and battery, specifically.

in criminal cases. The defendent school teacher appcalcd an.
+assault and battery conviction for paddling a pupil. The K

pumshment rcvolvcd around the pupil’s lying about throwmg a
stone“at an 1| l-ycax;~old schoolmate on:the way:to school,
knocknng off her glasses. The pupil was spanked from sixto 15

times causmg tenderness4nd discoloration to the buttocks for: -,
five days *The appeals court held that a teacher is not

22 53 Conn. 481,24 841 (1885). . A
23 S(“nn at 482, 2A. at 841, .

'24. 65 OthL Abs 402, IIBNEZd 757 (CP l953)
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4 criminally liable for mere, excessive or immoderate punish- "
o ment, but that malice, express or implied, and production or
threatened production of [asting or permanent i injuries must be .
- shown.? Th?\suprcmc court noted there was no evidence that '
mdlcatcd the teacher acted ®ith malice or any serious injury -
o occurred or any pumshmcnt occurred in excess of that,which
- the law authorized one star“xg in loco parentis to mﬂlct In, =~
fact, there was.ample evidence to indicate the teacher acted in o
. goad faith with proper motives. Given this standard, it is fair to co
speculate that a-plaintiff inl a civil action, even with the lesser-,
burden of proof—a preponderance of the gvidence ratherthan .-, -
beyond a reasonable doubt—would have an equal‘ly difficult | -
time and a low. probability of success.. . .

J

No mattcx‘ in whlch jurisdiction theact occurs, the teacher *
will be in a' precarious position if he or she acts before thmkmg
Reliance upon prior case decisions which generally Support the
actions qf the teacher should not be blindly adhered to because -

. _thereis an under[ymg message developing in these cascs That
'\-message is now clear—-arbltrary, capricious or mallc1ous
conduct of the instructor wﬂl not be afﬁrmcd by the courts

An action for false 1mpnsonment by a student against an
instructor or administrator may appear improbable at this
time and, ihdeed, there is only one reported case in the Umtcd

- States.26 Generally defined, false imprisonment is the restraint
of the person, which he or she is aware of, and which is against-
_ that person’s will. Thmk.about the. studcnt who is propcrly in -

 the classroom’ and is demcd pcrmxssxon to leave the ropm, no. Y
'+ " matter.what the reason. Is false imprisonmenta viable causeof
' © 25, See Martm v. State, 11 Ohio N.P. ‘(n.s.) 183 (C.P. 1910) (Whlch was’ : -

. l‘CllCd upon as prcccdcnt for th; sz case).

26. chch v. Mlchcncr 111 Ind. 472 ll N E 605 (1887) (any rcasonablc
- -rule adopted bx a teacher not inconsistent with a rule or statute ofa. - . "
+ higher authom«y, is bmdmg upon the pupil. A ‘rule requiring tardy
.. pupils to remain in the hall is reasonable, and in enforcingit due regard
- -must be had to the- hcalth comfort, age, mentaland physical conditions
. of the pupil and cifcumstances of each case. A mistake of judgment is
_ not actienable; without wanton, willful or. malicious conduct of the
) tcachcr, false lmpnson\mcnt wnll not lie). : . y
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_action? Would an action in falsé"i‘mpri'sbnment lie if the student
‘ were warned by the tcachqr that he would be expelled from ' .
* schodl or farl the course if he left the room? The student’s age, -
' urity and ‘the type of school or college are just a few .
variables which must be 'considcrc'd‘ There may also be an
e . intentional breach of duty by releasing the person from
s I "3 5% “confinement where that person was properly confined.?” These -
R ‘ examples may seem far fetched but are set forth to stimulate -
: thmkmg and cmp(hasue that the teacher is legally rcsponsrble R
) for his or her own: rndrvrdual actions. . - '

ercwrse, defamation is not in the foréfront of lmgatron
-mvolvmg university faculty and administrators.- * While there
- v are reported cases, they are fewin numberand ‘hinge on, narrow
' " issues,? but various classroom srtumrons might'be the basis for -.
. this type of action: for.example, a teacher rcmarkmg toa
T particular student in a classroom filled with is or her
. colleagues that “You are so dumb you’ll never pass-thrs course
~ let alone graduate from collcgc ? Suppose the dlrcm language RO
: is . Bot’ qsed, ‘but by mnﬁcndo ‘or other overt actions it can bé’
P m’fphed bythc classthat thc tcachermdrcatcs that thestudent is:-
=" not overburdened with gray matter. Is that actionable? The
court will look into-the actions of thegteacher and wrll arnvé at.
the mtcm of the teacher evidenced by thatmdlvrdual’s actwnsf
" Administrators' and faculty who éerve on 'evaluation or
admission committees need to be pa'trculafy alert to the -
_ possibilities of dcfamatron even though a qualified pnvrlege
“usually protects statemcnts made in these, smlatrons G
privilege confcrs upon a person ¥ special bencﬁt orflegal -
: sanctron todo somqthmg, or negatively, it maygranummumty '
' from suit. A specid] or qualified privilege is, bestowed upon
~ " certain classificatior of ‘persons, such as, admrmstrators and

hd

[

an .‘“.'27 W, PROSSER, LAW OF Tonrsa(iuaed oy,

28. See, e.g.. Kcnncy v. Gurley, 208 Ala 623, 95 So. 34 (1923) {action of
. libel against college dean and collcgc doctor reversed intheir favorwith =~ -
"“court holding that their letters'to parents as to why daughlcrs could not
. . be permitted to return to.the college-[plaintiff minor had- veneréal
N S dlseasc] as.a-student were condmonally pnvrlcgcs commurucauons)

P
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~30. Lundy v. Dalmas, 104 Cak, 655, 38

professors, and requires that the person conveying information

or doing an act within his or her authority, do so for reasons

which protect the interest of thc public, third garucs or the- .

person who is the beneﬁcrary of the pr1v11e e. 2")

NEGLIGENCE _
Srmply defined, negligence is conduct that falls below a

standard of care established by law to protect others agamst an’

unreasonable nsk of harm

The college admmlstrator is personally liable for his own
negligence but not for the negligence of employees where the

Sued in their ofﬁcral capacmcs trustees and administrators
have beefi held not to be'liable for injuries caused by falling
telegraph lines,3 formatlon of .2 lump of i iceron an outdoor

' admmls:?r was not persbnally involved-in the ,negligence.”

. skatmg rink,! injuries on‘football practice field,32 or sustained

. 29, lAn example of the appl;éatlon of the special or’quallﬁed pnvrlege that
may arise under the Civil Rights Acts, 42 U.S.C. § 1983 (1963) is found .

“in Wood v. Strickland, 43 U.S.L.W. 4293 (1975),/The Supreme Court,_
* in that case; held that llablllty for all actions wllich violate a student” s
. constitutional rights would impese an undue butden upon the schoolin

exercising their -official decfsion .making polwers. Rather, school

* officials will be granted immunity so long as the action-taken is a good
falth fulfillmient of responsibility and within ‘the” borders of reason.
Llablhty will follow cnly-if the action is 1akén in bad faith or with
malicidus intent, ) S

@3

_ state:yniversity held not to be perspnally liable to:a person injured by a
- t§egraph wire fallén from an allegedly eghgently maintained line).’

'--31._ Mértiboys v, St Mlchaol College, 478 Ffd 196 (2d Cir. 1973) .- -

" (evidence insufficient to support conqluglon that§maﬂ lump ofice over
.Whichi" student fell while’ engaging iii-hockey game on outdoor rink

=7

to dlscover and correct. the potentlal hazard). .

32. _'Cramer v. ‘Huffman 390 F.2d 19. (2nd Cir. l968) (physician’s alleged

R negllgence in fallmg to advise coach that student was unfit to participate.

in football practive after hospitalization could not be imputed to the
university). Cf.- Wells,v. Coloridq Coliege, 478 F.2d 158 (10th Cir.
1973), where umversrty was held liable for injuries sustained by a

" student when she was thrown onto a hardwood ﬂoor rather than -

protectlve mat by her _|udo lnstructor glamtlff made outa prima faci¢

445 (1894) (board of. reg-ent'a- of

“existed for sufficient time torender cdllege officials negllgent in falhng a

e
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dunng horseback ndmg lessons,33 or for dechne ina student’s
morals.3* When sued for neglxgence, the university has
\avanlable ‘the usual “tort defenses,- including absence of =
. . proximate cause, contributory negligence on the part of the -
student and assumption’ of the risk, and these lagter two are
more likely foprevatl at the college level thatat the elementary
or secondary leVel bewuse of the pre‘suméﬁ greater matunty of
- college-age students

. The- admlmstrators responsrbthty for supervnsnon has'
‘been expressed as: being that which-a person of ordmary

’ prudence would observe in comparable’ cnrcumstanees,35 some . -

Junsdlctlons have expressed the duty. as being that which a
“parent of ordmary prudence would observe,’ parallehng the
notion  that the,qmversnty stands in. ﬁlace of the parents 3%

Frequently, the issue of proxnmate cause: arises'in acase of =

L lnjury caused bya ‘sudden attack by another student ora visitor
o 'to the campus Umversmes may be held liable for failure to
provide adequate supervision 'during classroom actmtnes, N

however, this requnrement is predncated tipon she reasonable- "

- .. nessofan apprehensnonthat it is required.’” In connectnon with

case of negligence - because the activity was a hazardous .one and
* performed. by an expert whose. duty of. care’'was commcnsurate wnth the
- degree of hazard . .
33, .Stephenson v. Collcge Mnsencordta, 376 F Supp. 1324 ( 1974) (collcge
"~ officialsYwere not liable for injuries sustarned‘ by student. taking
horseback riding lessons at off-campus stable in fulﬁllmenth college’s
'physrcar education reqmremcnt) §

34. Hegelv. Langsam 29. Ohro Misc. 147, 273N.E. 2d 351 (I97I) (umverslty
could not be found liable to parents of 17-year-old female student for -
. allegedly permitting daughter to become associated with criminals, to .
. « be seduced, to become a drug user and to be absent from her dormitory
Ve e ‘_and for farhng to retum her to her parents custody on dernand)

.. 35 Titus v, Lindberg, 49NJ 66 ‘228 A.2d 65(1967) Seealso Annot, 38
" © ALR3d 830 (197). - S

I 36, Hoosev. Drumm, 281 N.Y. 54 22N.E.2d 233, reh.den., 286N‘Y 568,
.35NE2d922%£l94l) R

-"n ‘..

-3 ‘Zxcglerv Santa Cruz City: High School Dlst l68Cal App 2d277 335 »

- . - . Id i
. .. o . iR
: : o : A
e . X Lo .
: .o . Lo s . LY : . . v

T 26 L s

36

.



[y

» !

L

. actwnty oﬁtsnde thc classroom two qucstlons ansc was a duty
‘owed to the mjurcd pers@n; and-lf 0, was such duty reasonably
. satisfied by the provisions 'made Ry the university. With the °
~ increasing incidence of crimes-against the person on college
campuses, universities may expect future litigation to include -
questions of responsibility for providing adequate security.

_.persennel to patrol- grounds and domutones

L

Teaching faculty are legally rcsponsxble for the safetyand =~ o

‘welfare . of students. assigned to their classroom, shop,
laboratory, or gym class.’® The teacher’s liabilty for damages
resulting from his ncgllgcnce in or about the school rests upon

. ~ the-same ‘ptinciples and dcfcnscs as does the llablllty of a_

_ private person afyay from the school. The same standard of
" care applies, that ofa ‘reasonable and prudcnt person acting
under like circumstances.’® An individual teacher must take' o
- precautions to avoid acts or omissions which he can rcasonably v
. ‘foresee would be likely to lﬂ_]Ul‘C his students.® Thus, the
L - accepted standard of care 1mposcs a duty on the teacher owed .
he student or students. If thé breach of the duty causes
d% or injury, liability will rest with the teacher. The duties .
--of a teacher are the duty of supcrvxsxon and thc duty of
mstructlon

DUTlES OF SUPERVISION AND lNSTRUCTlON Q'_

The' jority of the-. lmgatlon involving adcquate

. supervision falls into the realm of the teacher who is absent
. from the classroom when a student is injured. There is no
~ uniform standard as to what proper sapervision is except to
state that it varies from jurisdiction to jurisdiction. The duty of

- supervision is an afﬁrmatiVe one and.the standard of care is

e . P24 709 (1959); Beck v. San Francisco Unified School Dlst 225 Cal
< - App.2d/503, 37 Cal Rptr 471 (1964)

N
’\J 38. Vacgh, ‘Teacher Malpractlce. 84 UNlV RlCH L. REV 447 (l974)
N,

3'9.. P hi, supranotc 11, at 752. .




- cdhnot offerconstant su

ordmary care” . or ordmary prudence.™t Whlle schools

ision there must be cvxdcnce that a.
K thought-obg plan of #ipetvision existed at the time of:the -
j_aocldcnt 42 A case #i point .is-one in- which two students were
: 1mplcment1ng ‘a potentlally dangerous experiment in the

chemistry laboratory wheh the ipstructor was called away. An

~explosion occurred and in attempting to.quash a fire that

ensued, one studcnt was injured. The Washington court held -
therc was sufficient cwdcnce to ﬁnd madequate supervision.#>

: Similar fates have befallen gym teachers who leave their -
. classes, many times on school business. The courts have

usually held that had thegeachers been present they. could have

foreseen he conscqu ces of the acts that injured the students '

and their 8bsences Wt Te found to be the proxxmate
accldents “u o

4]. See Brooksv. Jacob l39 e. 37~l 31 A.2d 414 (1943) (student fell fgom
stagmg during course o¥ml training); Segerman.v. Jones 256

Md. 109, 259 A.2d 794 pp. 1969) (pupnl kicked another upil
during teacher sabs:noe absenice was not proxﬂnate cause); Gaing
- Davis, 281 Mich. SIS, 25N, 229 (1937) (teacher directed stuflent to
water plantin classroom and the glass vessel shattered. The tefwas one,
.in whlch ‘the ordinary prudent.person would be able tirfore‘sec thé’
accident);Ohman v.-Board of Education, 300 N.Y. 306, 90 N.E.2d 474
(1949) (pencil thrown when teacher out of room cannot be foreseen by.

threw. péncil at pupil causing serious eye injury and was held to have

App. 163,29 N. E.2d 444.(1940) (teacher left classroom and pupil known
to be a troub emiker threw milk bottle at classmate i injuring classmate

' - was not fhe p oxirnate ca'use of thg injury, adopting ,the philosophy of

.42, - Butlerv.. Dlggnct ofColumb*a.4l7F 2d llSO(D C.Cir. 1969). (Studem-' N

struck in eye with sharp object by pranksters when entering printing

~"-classroom and was warned by classmate ‘of. ‘the. impending -prank.. - ‘'

. Teacher was- on cafeteria duty pursuant to a school plan thought to be
R best to promote safety and found not liable). See the dissenting opinion

-which argues teacher and sghool werc on notice that boys roughhouxe-

. and throw type and would be pnma facne case.

-

43 Jay v. Walla Walla Col;ege, 53 Wash. 2d 590, 335 P.2d 458 (1949) ,
44. Schnell v. Travelers Inspl_'anqe Company, 264 So. 2d 346 (La. App. - :
: a | ;'(\s"' ' ’r . - .

o S . " Y
g . - N L
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anticipated the consequences of his act); Guyten v. Rhodes, 65 Ohio' -

Rviously assaulted. Teacher no liable because absence

tcacher), Drum'v. Mlller, 135 N.C. 204, 47 S.E. 421.(1904) (teacher * -

aR
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- dealing- wnh "a"_ teacher’s * habﬂnty for, hi conduct in the
classroom is Guyten v. Rhodes.*s In that.case the ggacher was
not found liable for leaving the: classroom’ _urfattended, even
though during the absence one student assaulted another, and

* the teacher had knowledge that several students had in the past
aSSault_ed classmates. Given this situation, outside of the
classroom and school, the absent supervisor probably Would
have been found liable because the absence was the proximate
cause of the injury. The theory has been advanced that"the
decision in the case absolving the absent teacher from liability

- may have discouraged ‘the filing of similar cdses.#¢ It is
suggested however, that the doctrine of sovereign 1mmun1ty ,
may have been a more lmportant factor dlscouragmg lmga-
tion. . !

o is ngt only the instructor who leaves the classroom
7+ - unattended, orin :h\ebﬁni:ofa young pupil who risks suit, but
O also fthe instructor whoNa present and improperly oversees or
supervises the students. These situations can dccur in the®
regular classroom, but dre more pronounced in the laboratory
or gyfi: In another case mvolvmg a chemistry experiment that .
caused-an_ explosion, the instructor was found liable even
, though he was present dunng the experiment. In Damgaardv.
Oakland High School Dist.,* the California Supreme Court
" held that the essence of negllgence s. fallure to exercise due care:
) ‘and take proper precauuon Thei mstrument that exploded was
Ce under thc exclusive management of the instructor. In the

J N

: l972) (teacher found liable in leaving sixth: grader to “mind” first .
ders without'supervision and accident occufred to the chnld,that was

460 (1967) (Supreme Court reversed trial court whnch held teacher liable
as matter of law leaving gym class unattended). ¥

65 omo App i63 N. 1-;2d 444 (1940).

‘Dugan, Teachers Torr Lzabxlny, llCLEV MAR.L.R
(1962) -

'

7. 212 Cal 3l6 298. P 983([93[)

L]

“mirding”); Cirillo v. City of Milwaukee; 34 Wis, 2d 705, ISON.W.2d ~ .+



: ordmary course of ev nts an: e’xploslon does nm oc‘cur wnh
proper use, and in tge absence of any explanation of the - -
s defendent tcacheras to whatoccurred the instructor was liable
- in negligence under~thc doctrine of res ipsa loquitur (“the thing
-speaks for itself”). It is the dutv“of the teacher to prc\ent injary
and supervnse properly.ss . - ¢

Thc duty of supewnsnon can be extended to mclude thc_

. dlsmplmmg of the student #nd rendering aid or assnstancc to
- the student. The. conduct of the teacher is cxpectcd to be .
. 'reasonablc I the oftert cited casc of Guerrieri'v. Tyson,® an .
extreme administering of: fi rst""éid 'occurred’ when a teacher

_ treated a student’s mfccted finger by forcing it into scalding

‘water for.ten minutes which caused t-h “student to be:
hospitalized for 28 days. The PennSyl Suprcme Court,-"
held that the doctrine of in loco parentis®® did not extend to';

- sanctlomng negllgent conduct and unreasonablc discipline.’

I _ _ n has focused on the téacher’s"
~.duty of supervision;, t ary rcas%hc teacher’s
" prgsence in the cla%&room is 10 teach studentM¥Fhere are two
- basic duties related to mstructldn 51 Thcf rst is that instriction .
result in the student’s mastery of certam processes and: basic
- skills. The sgcond duty is that students not participate in any

_ activity without adeguate and proper mstrucnm the
S f%hcr Tegarding thc performante of the spccnf ic funcuon

> 48, - See Govel v. Bd.. of Educat:on 48 N'Y.S.2d 299 (l944) (gym tcacher

R held liable for assigning Students exercises not ‘within their ability to

© e 7,0~ perform). Of note is the faw q{tcachcrmdemmﬁmuondnscussedlnthls

‘ L mee o . case. The teacher, eved if fiegligent. is indemnified through lnsurance
e _pohcy purchased by school pursuant to state law, See aut\)mes cited. -

-

in note 'S supra. )
. ]
49~ 147 #h. Super. 239, 2 A2d 468 (1992), -

.

50. See Proehl, Supra note 11 for an ln-depth hlstory, dxscussnon and
. analysis of in locq paremzs ‘He descnbes abuse of dlsc1phne as an

. mtentlonal tort, o »
R “51. Vacca; supra _note 20, at 452, 453, . : o .-
. - N j : o o . .
- ~ I 30 '_.v )
| LT 49
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thrgatron hasbeen sparse inchallenging the mstructlon of

students.in; the tradmonal sense. In‘a 1972 case, ‘however, the
Cal;forma court' of appeals held that a student who sought
..darnages because hgr professor, who had Jongf faculty

. protest refused to give all the lectures in thie course to'glve a

. = .final examination mighthave a cause of action.3? Thestudent
had received a grade of “B" in the course, but she wanted

" knowledge as well; “The.mere receipt of a grade in this course
does not add a thing to my actual qualrﬁcanons "5? she Had
TR wntten ina letter demandmg that the instructor complete the
course

NG

eyt
e

" . dn a more recent Calrfornla case mvolvmg breach of duty
- -of imstruction, the plamtlffs alleged that their son was never -

o actually taught to read; and as a direct result of that mabrlrty, ‘

the youhg man had been damaged in thatthe was unable to
secure employment 54 The California Court of Appeals,
however, ruling that llterary achievemerft was affected by
numerous factors outside the classroom that were beyond the
ol ruled,.,rq favor of the school drstrlct

. mother of srcally handrcapped child pentloned the court

for an order dxrectmg payment of her child’s full tuition by the

‘ State of New York for attendance at a non-pubhc special |
~_».+ . -education facility.: She ‘alleged that the child had made
RN = practrcally no educational progress during the three and one-
" "~ half years ht was. attendmg public school, but during one year
. -at the non-public facility had made remarkable progress. CI' he

4 -

499(1972) .
"‘. *53 . at 502 Co

W . - ._‘,‘K ' . .
‘{;;." 54 .Pm:r WV, San Francrsco Umﬁed School Dlst 60 C.A. 3d 814 ~Cal, -
o Rptr'— (1976).%5 " . .., :

'na 5 M

-b,.-- ' .-_x ;‘f», 1: . ,‘A. R !

”_"‘,, ;;;;s'-:S;, In the Mattcr of Petei H, [»6 Mlu;Zd 1097 JBNY. . 2d.302(Famrly
" Cousf, wznchesm Clty. mr) Sef'lso’N Y EDUCA?IO).( LAW 8
" 4403, 4407 : L .

v '52 Zumbrun v. Umversrty of Southern Callfor* App 101 Cal. Rptr.#

i % case, this one at the elementary level 5 the

.

At

-

[

.



fatnily courg fosirrdéthat in light. of this evidence the City and
State. vqf&:{cwﬂ‘-y'é):'rjk;'ngiijt_‘.pay)t‘hc expenses at the non-public - -
L imereoZdt is important for the icachc_'r to know that prior to any
v@;?-o"lassroom relayéll activitres which demand student perfor- .
1 B """rri_ar'xcc,_proper instruction, explanation and ‘;jobably demon-
. ©stration relating to the specific endeavor, shoufdbe completed.
-, Most of TRE TiTigation relating to the duty of instruction relates
* to dgngerous situations, usuaily involving physical education
-.A instrhictors, shop teachers or’sciencé teachers, and the
professional judgments which they exercised or failed to -t
exercise. S '

, LU g, .

“In those situations, instruction, as to- basic procedure i
mandated. Cofisideration should be' given ¢d'the difficulty of - .
, the activity with suggestions asto the.conduct expected during ”

** theperformiance of the activity, and the indentification of risks -y .
 involved. The age level, maturity, and past experience of the ...
~ student also enter into the extent of the instruction required.’

- Detailed care in explaining to the student how the activity
should be performed and clarifyinginherent danger, especially -
when werking with ohemicals was described effectively in
" Mastrangelo v. West Side Union High School Dist.,’” where .

the instructor was present -'during an -experiment  with
gunpowder. The student mingled-a substance not called for by

" the, written text passed out by the instructor, &ausing and
“explosion and injury., The California Supreme Court stated:

[ Wéé.ﬂpt unreasonable to assume that it is the duty ofa ~ o
-teacher of chemistry, in the exercise of ordinary care, to
- instruct students regarding the selection, mingling and use of

Cn

..~ . 56. Vacca, suprq note 20. af ¥53; Kiser v. Snydet, 21 N.C. App. 708, 205
Do . SEASI9(19M)(duifo warn), .\ ,

. -

57. 2 Cal. 2d 540,42 P.2d 634:(-!’33)..853' Brigham Yung University v.
Lillywhite, 118 F.2d 836 (10th Cir. 1941); Damgaard v. Ogkland High

School Dist.; 212 Cal 316, 298 P. 983 (1931) (thie doctring.of res ipsa

locquitor applied). - .
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mgredlents wuh ‘which dangcrous expenmcqxs are. to be

~accomplished; rather than :{o merely hand them a text—book

_with gcneral mstrucnons to follow the text s :

»

1:"‘

Spccnﬁcxty of ‘instruction ‘is -acute to the sHop' tcache;..

) whose class uses machinery, be it. simple - or complex.-An

demomstratloﬁ. that is used to complement the instruction also
_must be precise. In Ridge v. Boulder C. Union Junior-Senior
Htgh School Dist.,* the court of appcals found the instructor -
_liable for injury to the student. The instructor had dcmonstra!-
" ed the use of a power saw without ghe safety. guard @ttachcd to
‘the machine although it was available. The student subse:h

. quently used the saw thhout the guard and was injured.

" The instructor must have complete knowlcdge of thc

qulpmcm that he or she £Xp _;cts the student te usc which
ncludes knowledge of the nsk”of harm. If thereis arfy chance of

danger in pcrformmg ehvmes thcrc(must be mstructlon

warning angd t ormat

commumcated to the'student: This is -

'..\

© best illustrated by the* caseﬁf La Valley v. Stanford,®. wherc a :
ﬁhysxcal cducatlon. instructor allowed two students to box

while he sat m

‘was the duty*of( he tcachcr to cxcrcnse Teasonable care to’
prevem mjury In not warnmg ormstructmg the students asto
thc haza[ds ahd dangers of boxing, hc falled in his duty and
was held to be ncgllgznt g :

. -
—
-+

Maslrangelo V. Wcst~S|de Umon ngh School Dlsl 2Cal. 2d at 542, 42 g
,P 2d at 636 (1935). . .

L]

4

60 Cal."App. 2d 453 140 P."2d 990 (I943) See also Clark v. Board of
Education of City of New: York, 304 N.Y. 488, 109 N.E. 2d 73 (1952)
(inadequate idstruction by gym teacher as to students doing somer-
saults); Armlin'v. Board of Education of Middleburgh Central School
District, 36 App. Div. 2d 877, 320°N.Y. 2d 402 (1971) (teacher never

~demonslraled any sturits and spotters not instructed how to perfonn as

to the gym apparatus [rings] and teacher did not follow State Education
Syllabus that was in effect); Seveuon v. City of Beloit, 42 Wis. 2d 559,
167 N.W.2d 258 (1969) (instructor fafied to advise swdem of haurda o}‘ ]

' operaung grmder smachine without a guard) PN :

60 272 App. Dnv 183,70 N.Y. S2d 460 (1947)

,1.‘ v.. -
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Pleachers. The New Ydrkl'z court"held that 1t- -‘
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: congitions are pqx mct espccxally if thgre is a v1olat10n of a
" safety statute. CE

e e , .
" 763 See Thom?B V. Cny of Ncw York, 285 N. Y 496 35 N E 2d 617 (1947). iy

et Y 3 -t
ERRERS AR S -ir TR
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Thc duty of mstructxon assumes that the cquxpment
needed to pcrform the actnvny safefy hiad been provided and -

- was available. If the cquxpmcnt was notavallablc the question "\

of proximate (that s, lcgal) cause is mvolvcd In Meyer V.,

W ‘Board of Education,$! the New York Coyrt of Claims held'that -

~ the absence ofithe safeguard on the saw was not the proxim . E
* cause of injury. The cause of the i injury was a fellqw studem

who turned on a switch in yiolation of known safety
instructions and broke the chain of causation that might

. otherwise have been attributed to the Board of Educanon and

the instructor who was present. °

v

’ e P'Thc unavallablhty of thc equipment &an'be'the proxnmate "
. cause of the injury, exposing the instructor as well as the

‘institution to liability if the institution can be sued. Therefore, .
the instructor should not proceed with the activity if all safety -

In Weber v. State"z the claimant was a student in the Ncw

York State Agricultural and Technical lnsututc While

attending a carpentry class with the instructor present, he fell
from a scaffoldmg that the class was constructmg The safcty

~Jaws requiréd-a safety rail which was not present: The court.
‘held that the state and instructor had brcached their duty to’

comply with the statute. Thc instructor was not a named .
defendent since the claim was filed in the New York Court of
Claims solcly against the State of New York:

Available equipment will not relieve habxlity pcr se. The
cqulpmcnt must not be defective.®? The teacher could be found

61.,9 N.J. 46. 86 A.2d 76l (1952), See also Lehmann v. Los Angeles City /

. Board of Education, 154 Cal. App. 2d 256, 316 P.2d 35 (1950) (school
board should have provided safeguard for a press); Kirchner v. Yale
University, 150 Conn. 623, 192 A.2d 641 (1963). (push block not

- available); Duncan v. Koustenis, 260 Md. 98, 278 A.2d 547 (1970) .
* (teacher impropérly secured g on automatic planer and studcnt lost '
_parts of two ﬁngcrs)

62. 53 N.Y.S.2d 598 (c: of Claims 1945). ',
. . ,‘;., [
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negllgent in the performance of hls.dunes in allong students

. to use equipment or tools, which the teacher did notknow were
defecuve and i 1mpropex if he should have known.% o

o While there are no reported cases in Ohio regardmg the -
_fallure to instruct, the lack of cases relatmg to the teaching of -

basic skills and commumcatmg knowledge belles what may
come. There is a new wave of consumerism iri i edBcation. This
new frontier has expanded to the doorsteps of several
universities.s Students are attending schools and'universities
to learn and are not gomg to be satisfied by “vacuum courses,
The duty of instruction should.be rethought and taken
seriously. _ e Ce

- crer RIGHTS LITIGATION
Although there is a paucity of cases in which university

_administrators have been found personally liable for conven-
tional negligence torts, during the past decade, administrators

have experienced a heéavy exposure to a different kind of tort.

~ The Civil Rights Acts, passed in the 1860’s and 1870°s and
. orlgmally intended to protect the liberties guaranteed by the
- Bill of nghts to the newly freed slaves, have recently provided

the basis for a rash of suits by faculty and students for claimed
violations of their consmuuonal rights. . -

Codified at 42 U S. C. § 1983, the Civil nghts Act of187l

. Teads:

Every persor? 'who. under color of any_statute

Banksv Seattle School Dist. No. 1, 80P.2d 835(Wash 1938) (machine
-may not have %en sct up properly to-allow clearancc)

.64. Crabbe v, County School Bd. of Northumberland Co., 209 Va, 356. 164

S.E.2d 639 (1968) (teacher allowed student to use defective power saw.,
If teacher did notknow of defect, he should have known about the

defect). i P
< :

" 65. See The Wall Street Journal, March 16, 1975, at 16. The subtitle of the

editorial is “An Educational Revolution.” A student at the Umversrtypf

. .+ Bridgepoyt filed suit claiming she paid- $150.00 tuition for & coutse
TR ":enml:d “Methods and.Materials in Teaching Basic Business Subyeasf

* that did not teach her any!hmg

'!
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RL



N
ordma\n/caegulatlon-' custom, or usage, " of any S
..State or Territory, subjects, "6t causes to be S
subjected, any citizen of the United States drather.ﬂ AP
“person§- within . the’ _]Ul‘lSdlCthﬂ thereqf to the .
---deprivation of any'rights, privileges or immunities ~ -~ -

.A Q';_ o secured by the Constitution and laws, shall be liabie . .

to the person injured in an action of law, suit in. ©
equlty, or other proper proceeding for redress.- / ,

- To meet the first requirement under the statute, the conduct * *’
. complamed of must be engaged in under. color of state law. _
* Administrators i pi!bllc Institutions. come - within thls'
requirement daily; in Wrmng contracts, hiring or dlschargmg' -
*» faculty, disciplining students, _releasing, student ‘records,’
~ . . recognizing campus organizations, authonzmg use of campus
. = = “facilities for outside organizations; ﬁ}ls provision does serve
' though to immunize both’ private defendents and Federal
agencies and officers from § 1983 suits. The second essential - °
requirement under the statute is"that the conduct subjected the .
plaintiff to a deprlvatlon of nghts privileges, or immunities
.- secured - by-the Federal Constitution and laws. The most.
.4 fequent allegations have been based on violations of the First
7 ahd Fourteenth Amendment rights: faculty whose contracts >
s h ve not been renewed may bring suit claiming that their
.~ nonrenewal was effected eitbm/w\lrl;\%;due process or in -

"y retaliation for the exercise of First Amendment rights; students _

' © may use § 1983 to sue admlnlstrators for" expulsion or
suspensionin violation of due process or in retaliation for -
exercise of First Amendment nghts for CcnSOl’Shlp of a college
mewspaper, or to claim that the university's nonrecognition of
their siudent organization violated First Amendment rights of
association or free speech;.both faculty and students have used:

§ 1983 as well as the 1964 Civil nghts Act to allege unlawful .
dlscnmmatlon based on race or sex. . . v

. Smce JH{lsdlCth under § 1983,1s in the federal co.urtS*
*“Jrather than the state;$ litigation under-tie’ Civil nghts Acts

- 66. 28 U.S.C. 1343(3)
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Presents a -problem of s vereign‘immunity “The. Eleventh °

-Amendment prQVldes that “The Judicial powet of the United - -
" States shall not be eonstrued to extend to any suit in law or,

~ equity, commenced ‘of. prosecuted” agaih'st-one of thé United

~ States by €#izgns of another state . . . "$7)Fhe Supreme Court,

in Edelman v. Jordan, held that the Eleveath Amendment bars

suits against the State not only when it is the named party but -

.. also when it is the party in fact., Moreover, in Monroe v.

% . - Pape® in 1961, the Supreme Court decided that all states,_ .- 4
o &zunues.mumcipalmes and thelrofﬁcmlag,enmes boardsand 1 5 ‘

5

partments were immunized from § 1983 suits, 'simply on the
ground that Congress had not intended. to include them as
persor:i under the statute; consequently, boards of regents
an ds oftrustees as.agencies of the state, are not persons
. under the act and cannot be sued as a body either for damages

or for equntable relief.
. ~ The Eleventh Amendment restriction, ccx'\_b'ined with the
further requirement under § 1983 that the defendant be a
“personi,” has focused attention on administrators in their
individual ¢apacities as the only available defendants in §1983
- Civif nghts Acts suits. Asearly as 1908, in Ex Paite Young 0

67._ U.S. CONST. amend. XIV. . e

68. 94 S. Ct.1347 (1974). In, Edelman, plaintiffs brought a class action

"*  seeking declaratory and injunctive relief under 42 U.S.C. 1983 against -
directors ‘and administrators of Cook County Department of Public
Aid for delgying tactics in the administration.of federal Aid to the Aged, -

* -* Blind, and Disabled; a court divided 5-4 held on Eleventh Amendment t.
grounds that federal court suits agamst public officers were limited to
prospectivé relief wherever retrospective relief, in money damages or

“equitaBle restitution,” was necessarily intended'to be paid out of state
funds. For a discussion of the implications of Edelman fdPsuits against
.college administrators, see Aiken, Tort Liability of Governing Boards, ,
" Administrators apd Faculty in ngher Educatlon 2 Journal of Collcgc
e and_}Umvcrsny law;,l?,9 (l975) NS

F . '-_- '\

81 SiCt, 47}(1961)4" T S

b
Y

- 70. 28S.Ct. 441 (1908) (State a(torne;' general was subject to federal court )
© --.injunction that prohibited him for attempting to enforce state railway 3

Ky B
47~




P A

= schodl activities brouight suit under the Civil Rights Acts
- claiming that their expulsion had violated their constitutional *

S .- 0 , BTN

the Supreme CouL had declared that the Eleventh Amendment

, —1mmun1ty defense does not preclude suits. for equitable relief
» against publlc officials acting in their official capacities; thus;-
. members of. the board of. tl}ﬂges presidents, and arfs, in

their official capacities are “‘persons™ and ca ued and
compelled to provide equitable relief in suits: brought by
faculty and students under these acts.. . . g *

. More proble)'natlc for admlmstrators, however, havebeen, . ;
" the dectsxons thal hold that membgrs of the board, presidents,
and deans named as defendants  individually, as well asin their --

official capacmes, can be sued for money damagcs and held
personally liable. Phe recent Supreme Court case o£ Wood v..
Strickland’* held that members of the school board could be
held personally liable 1n:%amages for suspending students
without due process. In Wood, public high school students

~ who had been expelled frog&chool for vxolatmg a school .

regulation prohlbmng the use of mtoxlcatmg beve(ages at

s -

rights to due process.”> The Supreme Court recognized that
school officials, on fhe basis of common-law tradition and
public policy, are entitled to a qualified good faith 1mmun1ty
from liability for damages under the Civil Rights Act. An

“immunity defense will shield them from individual liability if -

they can prove that their acts complained of were done within
* the scope of their official duties, in good faith, without malice,
and with a sincere belief that they are doing right, but the Court
nevertheless held that school offYials are not immune from
liability for damages if they knew or reasonably should have

rate regulations whichwere conﬁscatory he was also Subject. to fine
when he violated the :njunctqon)

¥ o

AL essciee2 oy o S

] :: 2T e
. l

73 In Goss v. Lopez, 95 S.Ct: 729 ( l975). the Supreme Court struck down

Tt

"

‘-

an Ohio statute which permitted a '10-day suspension of a student

without prior notice and hearing as a violation of and interference with

student property rights ‘under the due process clause of the Fourteenth
*Amendment. K

1

Bt
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known that the action-taken wrthrn their sphere of offlcnal Ty

responsibility would violate the student’s constitutiona) rights,
In essence, the school board member’s immunity is quahﬁed
not absolute, and once the plalntlff has successfully raised the
: constltutronal claim, the admlmstrator must present a defense
on the merits.

s Althd\Jgh-the courts have repeatedly declared that itis not .- .

" the role of the federal courts to set aside the decisions of school
o administrators _made for the. furtherance of educational -
- purposes,’ the courts have been active in protecting constitu-
- tional rights of students, especially during the 1960°s and 1970’
when students’ political protests sometime{ provoked universi-
'ty administrators to invoke their police powers m violation of
the students’ rights and liberties. In Healy v.)James, students
who had undertaken to form a local chapter of Students for &
Democrati¢ Saciety had been denied official recognition as a
campus organization by the president at Central Connecticut
- State College. Basing their case on the president’s statement

that he had refused recogmtlon of the organization because its ~ -

philosophy was antithetical to the school’s policies and that its
independence from the national SDS orgamzatlon was
doubtful, the students - filed suit. allegmg denial * of First
Amendment rights of expression and assoc1at10n The
Supreme Court held that denial of use of campus facilities for
meetings is'a substantial burden on freedom of expression and '
that once an organization has petitioned for fecogpition, in
conformlty wnh university requirements, the burden is on the;
university to justify its-rejction. That. rejectron ‘may not be.
based on unconstitutionat attempts to prohibit free speechand .
express1on The Court did point out an acceptable grounds for
Itfusal to recogmze acampus orgamzatlon. the university may
requrre that a group affirm-in advance its willingness'to adhere
to reasonable campus law, and a group’s'stated unwillingness
to be bound by reasonable rules of the university is grounds for

73. See e.g.. Wood v. Smckland 95S.Ct. at 1003 and cases cned thcrem
78, 93 $.C1 2338 (1972). L
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txonal protcctlon ac 1s not

Applymg the rule of Healy v: Jamés to soéial activitiesas
) Well as infermational meetings, the First Circuit Courtin Gay )
" Students Organization of New Hampshlre v. Bonner™s upheld "
Loay 1983»su;t for injunctive relief against individual officers of
- the umvcrs'lty after the university president refused to allow the .-

_group to schedule furths;r social functions on the campus. The
ogrt “held that social ac&&tes (including the homosexual

" dance sponsored by -the plamnffs) -are protected . Fxrst,

Amendment activities an& it it was the expression-of ideas,
not the social event itself, that shocked the university. While

conduct if such advocacy is directed at producmg orislikelyto '

_incntc imminent lawlcss acts or- materially and substal tially™ -
" disrupt the work and discipline of the school, thcclcar mesdage

from these cases’™ is that the courts will Jealously guaxd
students’ consntunonjg rights, and " that admmlstrators
mfrmgc on them at “thedr peril.

—~
The majonty of faculty members’ suits undcr§ 1983 hawe
been inspired by the decisions handéd down by t_hc.Suprcme

. Court in Board of Regents v. Roth™ and Perry v. andér—
~ mann’ holding that it is a vidlation of procedural due process -
" to dlsmlss a jaculty member who has én cxpectancy of re.newal

75. 509 F.2d 652 (lst Cir. I974).

. 76 See also Antonelli v, Hamihond, 308 F.Supp. 1329 (D, Mass. 19709

" (university president’s attempt to censor mpiis newspaper. ori basis of -
obscenity unconstitutional); Deppenna:{k Umvérsnty ‘of Kentucky,
371 FSupp 73 (E.D.Ky 1974) (dlscharge of student from medical
school for “interpersonal deficiencies” rather than for academic
failure); Stacy v.. Williams, 306 F.Supp. 963' (N.D. Miss. 1969)

. (university regulation governing off-campus spe akc;sunéonatnunonal-
- -ly vague); Soglin v. Kauffman, 418 F.2d 163 (th'Cir: 1969) (unjversity

're'jcc-tion‘of rccognit%ﬂdvocacy is cnntlcd to full consutu- .

B thc court cushioned its Judgmcnt by notmg that universities -
' can régulate and prevent illegal activities that fall short-of -

v

‘regulation authorizing expulsion of student for“mnsconduct constltu- .

tionally m,\perm:sslble) v ‘
77. 2s.C 2900 1972, L. ./\

. .
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~ without notice of reasons a d -an°opportutity for a h‘éar_ing';

. while a uhiversity can terminate a faculty member withoutany

" reason, it cannot do so for an unconstitutional reason, e.g.. in -
' Tetaliation for exercise of freedom of speech. ‘

« *Faculty members who have brought suits under.§ 1983 --
-have been successful if winning both equitable and monetary .
relief. In Smith v.. Losee,™ a nontenured associate professor ~
successfully brought suit.against the college president and two
deans, alleging wrongful denial of tenuré. The trial courtfound "~ .
that the denial was taken for the, purpose of punishing Smith ..
., .. for havings ported a particular candidate in a state political
A “election and fyr having opposed the college administration in. T
his capacity as'president of the faculty association. Reviewing -~
the appeal, the Tenth Cigcuit awdrded Smith $4,100 in actual
" damages and $5,000 in phnitive damages against the president
" and the deans in their in ividual capacities. The court held that ,
© it “would apply a. quakfied -immunity for the individual
* defendants, based on gooth\aith, but that the d®¥fendants had -
failed to carry the burden. of proving that their actions were e
taken in good faith. Smith had also sued the members of the
Utah Board of Education for their ratification. -of his
nonrenewal. The court, however, found no damages recovera-
, ble against the board, since it had merely affirmed thé
;0 * president’s decision not to renew Smith.” -

~ The lower courts have followed the general rule that there

. - isno respondeat superior liability under § 1983; plaintiffs must
" . prove either actial persondl misconduct or actual knowledge
of the challenged actions of their subordinates and acquies-
cence in thém®0 This is not as comforti g as it may at first

-‘S ».

- - PR |
8. 92S.Ct. 2694 (1972). \
S test 79, 485-#2d 334 (10th Cir' 19%3), B /

80. Taliaferro v. State Counc of Higher Education, 372 F. Supp. 1378;
1385 (E.D. Va. 1974) (wofnen faculty members sued state council and
named defendants for sex-based discrimination in regard to promo-+-

. tions, working conditions, and salaries vis 4 vis men at the same

' - institutién; court held suit could” be maintained against defendants in

» c, . ] - .




appear ln the absence of ] ecrﬁc acts by persons in charge, .
‘some courts have held t proof of acqurescerbe can be”

- advanced through'a sh ng of “a pattern of close's pervision .

by the defendants and that the acts complained of were part of
a consistent pattern of conduct of the subordinates.™'

In both Adamian v. Uhivers'in’* of Nevada®? and Hander

brought § 1983 actions against the board of trustees, allegrng

“that they were iinconstitutionally dlscharged for ¢ Fferclsmg

Frrst Amendment freedoms: in both.cases, the cou allowed *

the faculty members to recover ‘back pay inm addmon to”

reinstatement, even though the board members were sued in -
their official..rather than individual capacities, justifying the
money awards as “equitable resmuuon" instead of damages, -

"and therefore payable by the boards in their ofﬁcral capacities.

Other courts have not been so concerned with - the niceties
of the pleadings. In Byron v. University of Florida,®* a woman
‘staff assistant brought a sex discrimination suit agamst the
university officials, president and- plant manager in their-

" v. San Jacinto Junior.College, discharged faculty mémbers =~

official Qr representative capacmes only; the plalntrff sought

. _back pay and reinstatement in her ‘position as stafI assistant.
 The district. court- nated. that “the Eléventh’ Amendiiient
prohlbrted clainis agamst the university for back pay. but

o

therr individual capacities for acts done in the course of official
functions even though they were not subject to suit in their official
capacities), citing Cook v. Cox. 357 F. Supp. 120, 126 (E.D. Va.1973).
See also. District of Columbia'v. Caner 93 S Cl 602(1973) K

-

’

8L Id:at lJBg S ~" ®

¥

82, 359 F. Supp. 825 (D. Nev{ 3') (university ‘regulatioy governigh

professors' speaking and wri g'aclivilies was unconstitutional).

-

83. SI9F.2d 273 (5th Cir. 1975) unlversrly regulation setting reasonable
hair styles for faculty members constitutionally lmpermlsslble under

due process and equal prolec" on guaranlecs) A
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p admgs and, therefore ruled thata claim for bdck pay could
be against some Or all of the defendants rndtvrdually

ln addition to claims under the First and Fourteenth

Amendments, administrators s‘hould "be alert to the-possibility ,

of violations of other constitutional rights. Students, for
example, might bring § l983 suits after an- allegedly

_Pnconstltuttonal search and seizure.-The search of lockerd and

dormitories and the seizing of the fruits.of tfiese searches arein.
the forefront of protracted legal battles Search and setzure,_
.goes to-the essence of:a protected constrtuttonal rlght“ and

v must be . reCOgnrzed by tnstructors ‘and admrnrstrato&' .
espectally in Jurlsdlctrons such"as Ohio where in logo parentis
in the older sense still prevarls Whrle courts have marntarned :

the'right of search by a'high school prrncrpal 87 ques}ions as to

the.search of college ‘dormitories® are ‘ot settlefl, and ‘the
_volumg and dtversrty ofschoolqnd&ollege cases is rnnmgto
~mount#9 {t is an area that teachers s and admrnrstrat,ors should - -
_.congider in. everyday' sithations, e. g.. before confiscating
contraband from a student that might later beused asevidence

“to expel him.

- The Buckley Amendment legrslatlon relating to students’

rivacy% in relation to school records ma also become the .
p y y

,85. 94 S Ct. 1683 (1974) (suit by stud&nts and parents\t Kent ‘State ;

University against governor-‘and other officials of the State of Ohio. -
clarmmg damages under 427 U.S.C. 1983), © - o

86 - UsS. CONST amend. IV.
87 See, e.g., State v. Stein, 203 Kan. 63,8 456 P 2d | (l%9)(search[hlglf-
school locker’inherent right of prmcrpal)

88 See, e.g., Pcoplev Kelly. l95Cal App 2d669 l6Cal Rptr. l77(l96l)
(college dormrto )

90. General ﬂduc ion Provrsrons Act(Federal)Sl;l(a)(C) 438. (a)(l) 514..
(a)(C) 439, .. 1

r

erv. Rhodes 85 tHe courtalﬁrmed thg pollcy of V .
. the Federal Rules against overly technical constr tlon_ofthe L
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* source of future httgatron More and more ‘the law is mtrudmg

- into areas of sanctuary taken for granted by professors and _ : s

admmrstrators L~ '

'.‘ __;'."
L. o

Lo co \
ss o CONCLUSION

- In spite of thﬁr protesteq reIUCtance to mterfere in the S
\education ppasess, the - courts’ have mdrcated a growing ’ y
willingness flo ihvolve themselves in school and colle '
This is a change of Jud1c1al philosophy from the
i atﬁtude educatiomal instifgions should now
~ ‘be awage of their potentlal answerablltty to th& court system
E Ist institutional conduct accordingly.

~ This' artlcle has diskusstd the to llabrhty of the teache‘r
and admuustrato,ras well as the impict of soverergmmmumty
on that liability. | Trdditionally, * sovereign im ity has
;protected the educdtiomal institution; states suc¢ sNe’w.Yo'rk,
‘which have waived their immunity, hav, evidenced more.
liti ation,e_specialily i,pgthe negligence field, than states that
ve maintained immunity. In Ohio, where the doctritie of
overeign rmmumty has recently been abrogated, rtsspredtcted Al
that more lawsurts”wrll be brought agalnst both teachers and
. théir instifutions.  The issues raised and drscuSsed here will be .
- resolved jand expandea uporiin Ohro s.new Courj,of Claims.?

College and .university admrmstrators and fpculty must -
recégnize that th R are legal duties that th y owe o their
¢ . students and: thdt the breach of a duty cah dting on a lawsuit. *
: - With a more sophisticated, consumer-orient¢d society devel-
. opmg, the likelihood that litigation will |
« greater now #hat in the past. o

_ ‘Education and. the law will be narrowmg a gap that . 3
T dary-ahd: ‘higher education have always enjoyed, i.e., ,
a" utonomy Recent ,hrstory mtﬁc;(tes that the courts will have \

L]

*91. OHIO’ REV. comz ANN. 95 2143.01-20 (1575)
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FACULTY CONTRACTS P
MAJOR CONCERNS |

| E .. . Rlchard R Pcrry e

’mmlstrators and faculty are mcreasmgly conccrncd 4
L " bhshmg clear concepts of what constitutes a contract @ .

Jon a college og university and a faculty person. All nch

#: comcerned about: fhose documents which spell out the .
Rions under whicha faculty person serves an institution’ of B T
k education and those remunerations which are pro\ndcd e
that individual for ‘services. In- -addition, there« are such L.
concerns as: prymg to undersgand when a valid contract. has | '
been arrangéd with a faculty person;-whether it is a fact that

7
both parties clearly undcr;tand the conditions of the contract;

F“Zj ‘what conditionsjgan exist to. Justtfy termmatlon of the »
Wiy relationship betMeRsthe institution and the 1nd1v1dual and

. - what must be; guardcd° -against by both the individual faculty
person and the institution in cntermg intoa contract. Fmally, it
is evident in times like these, in whxch‘fundmg patterns change *
suddenly and in which program needs shift continously, that .

- matters of financial exigency, the necessities of modxfymg
cx1$t1ng policy governing the faculty as individuals and as a
body polltlc on a campus, ahd the over-arching concern of duc o
process, both substantlve and procedural are also major

Lo ' conccms o ’ SRR |

i1

N

} The ﬁnc tcchnlcallttes of the law andtheir explanatlon are
‘to be left to the legal expert (and wisely so) but’ the
: o rcsponsxblhty of the admlmstrator in faculty contracts —
©  whether he be a- depaEtinent chamnan, the' deariy the vice |
e -prcsndcnt for acadci}g : " s, the prcsxdcnt or a member of
- the board of ttustecs 1850 1mportant that the pgrsons who -
' ,occupy these positions must be-ever mindful, gver cautious, :
and ever alert to the difficulties which surround the formal’ '
assoclatlon of faculty pcrsons wnth an mstltutlon of hlghcr




<3 . - L

) learnrng The absence of adequate language cledr understand— _
o ':' " ing of the meaning of. language used, and careful adherence to
W _‘ -the regul'atlons of the institution. make faculty contractsa toprcl I3
e 3 ious concern. . . S Lo

'THE ESSENCE OF A CONTRACT
. ' rchmg fﬂr an‘answer to the question “what is a
. contract‘h itis rather unsettlmg to encounter the statement of -
__ h-adknowledged authorrty on the law of- contracts ‘who has
@ sald veg?' gnﬁlly “no, entirely satlsfactory deﬁmtlon of the

. term“c ntract l\aé e\ler been dev1sed "1 He goes on to say.

R A ’ )

‘e © the dlﬂ'culty of deﬁnmon arises from the diversity - &
. * of the expressrpns of assent which may properly be

L C R denomlﬁated *contracts’ and from the various

. ‘perspectives f‘om which - their Tormation and

- consequences may be vrewed 2

Although‘the various perspectrve}s rnentloned by Calama-
T fi and the severakexpressions of assent and the varied charagter,
of offers which are made are boundless in the world outside 0#
acadcme they hardly match the drversrty and dynamics of th
-. offer and assent Yituation which éxists within the academy.
" Consider, for example the relationship which exists betweena
factilty person and a college or university. The faculty person,
. htving been offered a position, finds most often that he or she -
is .asked to: accept a full-time teaching load with the exact
_ courses to be taught unspecified; encouraged to do research ]
. and- to_publish with the amount of the research and the.
frequency of publication, - or even-the certainty .of its
completrqn unspecrﬁed to partrcrpate rntheusualaffatrsof an.
ifistitution, meaning participationin the regular administrative
‘work of the department and the college; to accept commmittee *
assignrnents which may place thatfaculty person in positions:

. i. J Calamari, and.!.fenllo. The Law ol'Contracts (St‘ Paul Minnesota,
©*West Pub. Co.. 1970).. P : _

- -y
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of making judgmentson the competence, the performance, and
even the future of- his ‘colleagues; ‘tq participate in the

' community; and, to dd"alfﬁx_-h'ds‘a things which will better the’

condition of the institution ah_d t’hé-:'fa‘culty ;person"_ls:.oWn

proféssional career. It seems impossible to spell out all the

conditions, the expectations, and the requirements of all the
relationships between faculty and an institution, The number

_ Jlﬁ',cxprcssions of assent and the variety of'._pcrspccfiv,cs'

reflected from the ‘fconttaqtual“ relationship existing between
afaculty person and the in_stitution approach the infinite. To be

- sure, the inadequacies h;‘f\‘(é'lﬂcd in part to collectjve bargaining
arrangements; ‘but rarely have the difficulties of specificity -

been solved;

Hly.in a satisfactory fashion.

. Minor ‘examiples of the ‘difficulty are those of what,

~happens whenra faculty person accepts a position expecting to"

teach certain courses and finds that, because of the“needs: of

: the institution,™services are needed in some other area: That

change may not have been specitied in the individual contract

nor.even in the policy regulations of the institution. Is th_c' -
individual then in a position of having to accede to a request to

accept responsibilities other than those for which a contract
was issued? Changing: course assignments on the part of the
institution in order to meet the requirements of students may

. provide grounds fog a shift in the assignments of faculty. Yet .

- one might argue th¢ fine

points of the meaning of the contract
ording of the contract to settle the

in terms of the specific

_unwillingness of a faculty p rson.t'o accept such reassignment.

LI

A uséful énﬂ well-hon_or_ed definition of a contract is that
offered by Williston who has said, “A contract is-a promise or a
set of promises for breach of which the law gives a remedy or

~ the performance of which the law in some way recognizes as a

- duty.”3 Williston dispells some of the ambiguity'pf the meaning:

‘of the term “promise” by noting that promises made in a

contract are eXpec'téq’of, ful_ﬁl_lmcnt by both paljtics'not onlyin

3. S. Wiiliston. an&,G, Thompsoﬁ. Selectiéns from Williston's Treatise on
the Law of (Eomtrat':'ts. (Ne‘w York, Baker. Voorhis & Co., rev. ed. 1938).
. N S . - - [B
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tcrms.~of thg “physwal mamfcstatlons of that assurance by
Words, r-but bya “moral duty to make good the. assurance by .

" ‘performafice.” Beyond that there is the clear understandmg -

that if the promise is set forth in words of the contract which

. 4 create a legal duty, then there is in fact the translatlon of those
\ promnscs mto a firm and binding legal contract.4

"AUTHORITY TO ENTER INTO A CONTRACT
1t is well for dcpartmcnt chairmen, deans, and central

university administrators'to rccogmze that they must be fully

aware of who has the authority to issue a‘ contract for the

~ institution they represent. Typically, the process of interview-
- ing applicarits reaches the stage of offering a position'to an_ -

. individual. At that point the thcstlon arisés: frequcntly on the

part of the successful candidate as to whethcr or not an offer
has been firmly made and will be honored. Occastonatly.

someone at thé department’dhalrman or dean’s levcl evén will -
have writterr to’ the mdx\wdual bcmg offcred a posxtlon?.__'"ﬁ:-

somethmg ll!(C :
‘We are pleascd to offer you the posmon of assnstant
professor for the academic year 1976-77 at a salary
of $18,000 effcctlve Scptcmbcr 13th, 1976, etc.

)

' If the succcssful appllcant writes back accepting offer, a
question arises as to whether in fact a contract has been cntcred
into by the institution and the successful applicant. The answer
1t seems at this point is that no contract exists but only the

. _jssuance of an offer and the acceptance of the offer. The =

‘confusion arises bccausc .no word- has been given to the

. appllcant that while an offerhas been made the ratification of

that offer and the issuance of an official contractisanact. which
can be’ performed only by the specnally desngnated authonty of
thc mstltutnon Whlch in most instances is the board of trustces

‘The board of ‘trustees may -have designated, with propcr

- language and action; the president of“the institution as the
" administrator a}lthonzed to enter into personnel’ contracts

. 14532

(A



wnth staff of the mstltutlon, but no:other person (ncnther dean,

, vice president, nor department chamnan) ‘has' ‘the legal

N ... authority to commit the institution to a contracL witha faculty

-, i person. A contract does not exist until ‘that ‘Board has taken

' action Hence, persons of: an msmqnon responsible for

recruiting new faculty should be adwsed that in the selection of

- a candidate and in the making of an offer, they should be
) corf;municatiqg clearly that the status of the contract for the -
“individual being offered a position is not official until the

board of trustees. has taken action or until a letter has been .

-

‘ov

E R . received from the office of the president bearing the president’s

' b signature indicating that. this is a firm and binding offer. As
_ ~ Williston .has poirited ’ out in his discussion. concemmg .
T agrcemcnts preliminary to written contracts, . “It is also” '

everywhere agreed that if the parties contcmplatc a reduction _
to writing of their agreement before it can: be cmsxdered
comp1ete thcr’eq,s Jo contract until the wnfmg is. sngned b

At lssuc ‘of cmxrse is who is authorized. to sign for the

! mstltutlon The. question is raised here only to cmphasrzc the

* caution which’must be exercised by all concerned. Williston

refers to languagc by the New York Courty of Appcals
mdlcatmg, :

. where all the substantial terms of the contract have
' been agreed upon and there is nothing left for future
_ settlement the fact alone that it was the understand-
o, ing that the contract should be formally drayn up
- and put in writing did not leave the transai ,
incomplete and without binding force in the absence T
of a positive agreement that it should not be binding
-~ until'so reduced to writing and formally exetuted.
Williston goes on to point to the differences of opinion jn

. - A ] JRY
- . . ® . o h

5 Ida2, N &

6. Id. at 2829, and n. 31, citing Disken v, Herter,:73 App D. 453, '7’7 i%_if.:f’"
N.Y.S. 300, Affd W.0. Op. 175 N.Y. 480, 67 N.E. 1081; Mesibov,
Clinert & Levy V. Cohen Bros. Mfg Co.,-245 N.Y. 305.

-
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the courts which arise, indicating languagc from Lho Ncw
Jersey Suprcme Court that ‘ ' : . o (

if it appears that thc partles although they havc
agreedaon all the terms of their contract’ mean to
have them reduced to wnfmg and signed before the
bargam shall be considéred as complete, nelther
party will be bound until that is done so long as the;-
contract remains without any acts done undcr it On.-.-- .
o either snde 7

" Again the importance to thc mstntutnon and pamcularly to
the administrator and the faculty person .is to have a clear -
. undcrstandmg that the only authority for the issuance of a
".contract in the institution is the board of trustees of the
institution .or that agency of the institution specifically
, dcslgnated by the board for the issuance of the contract. Until
: the action is taken in that context, it would seem at least under
v e the language referred to above that as long as no acts had been
+'+ " " done on either side there is no contract and since the conditions
“of emponmcnt and the circumstances of remupcratlon in
faculty contracts are set for{h in written documents or forms it
. is reasonable to caution that funtil that documcnt s, offered _
’ signed, and returned, a contract does not exist. -

" It may be helpful at this point to establish the authonty.
.~ under which the institution is able to offer a contract. Public
institutions in the State of Ohio gain their authonty for action
. from state legislation. For examplé, section 3345.011 of the
Ohio Revised Code establishes -the definition of. a state
umvcrsnty and by specific language identifies those institutions
which are state universities. Section 3360.03 ‘of the Ohio _
: Revised Code provides for the authority to employ, fix
. compensatlon and remove gmployees The language of that“ ;
o sectlon in refcrence to 'thls unlvcrs1ty states in part ‘

. — F— .

1. ld at 28 and n. 30 cttmg Water Commissioriers v. Brywn 32NJ.L.
504, 510, Quoted with approval in Donnelly v. Currie Hardware Co.
N.J.L. 388, 49A. 428, But sce McCulloch v. Lake & Risley Co., 9!
NJL 381 103Al600 .

»
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the Board of Trustecs of The Umverslty of Toledo .

‘shall employ, fix the compensauon of; and remove - - ( o
. the president and:bugh~number of , professors, S
7. teachers, and othor émployeés as may be deemed

T nccessary : ! -

.-;‘,, ‘-.}. R thc Board of Trustees of The sUmvérsnty of Toledo

- ¥+* -may make and" emcr, into - all contracts .and = .
N . agreements necessary Or metdentaj to the acqunsn- A :
o tion of property for and thc opgratlon. of isuch s i
* university.8" PR ‘ '

. The Board of Trustebs empm»’ered by state legtslatlon to
 adopt by-laws, has' furthex‘ spcctﬁed the authonty under which
_contracts for the: appomtmmt’of faculty thay be issued. The. - |
Board has said that in'the admtmstfauon of the University the
president of the mstitutlon is ‘the- .admiinistrative  officer
authorized to rncommcnd to ti'ne Board of Trustees the “full-
- tlmc appomtments to, promotiohs of and dismissals from the .
mittuctnonal and admlmstrauve staffs of the UanCl‘Slty 2

s Rcfc:enée is made to thts examplc, rcpcated in kmd m‘th;e

. .- bylaws of numezous pubhc mstltutlons to emphasize the pomt{
.- - thatinthe final 1s§uancelof a.vontract it is the board of trust
” by its actioni- whlch makcs the msuancc of the contract ofﬁc1
and that unttl that board has acted thc questnon of;v‘\'tet

. .-.the court 1f thc 1ssue anses Untll the board has a, Tt
" parties to the. promascs,'ekpectattons and mtenttons are actmg
_in good falth and only ing court of law could 1t be dctermmcd if .

‘Lmuch good vall lmdcrstandmg, and ﬂcxnbnhty as to av ~as _
much aspossnble the-difficulties which could easily arise lf thc
) good lntcngons of .all f mes .and the understandmg of

EERTR N “Ohio: Revse% Code, 3360 04
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reasonable approaches to the situations which come up could
not be accommodated except by the strictest adherence to the
assumed legahtres of these contractual relatronshrps

While reference has been madc to the authority for the -

: issuance of contracts in pubhc mstltutlons and specifically in

~« " Ohioand The University of Toledo, itishelpful to note that the

©private institution holds. its charter fromi the state and that the
authority for the - actions.. of tl& mstrtutron are generally

provided for in the. charter vestmg the power and the authority

.+ for the safekeepm of the i mstttutlon and all acts necessary for

E that in a, board of trustees or similar body. Thus, the line of
authority for contracts sin the private institution as well as in the .

public can, be traced dlrectly to the polltlcal authonty which

.. authorizes it.

It is useful next to explore the conceptof state actlon since

the issues of procedural- an%\substantwe due process,

~modifications of existing policy¥and ﬁnancialxe‘_)'(_ige,pcy are
affected by the concept. et

>:.'-.-»'

STATE ACTION AT THE ll?j’l‘lTUTlON ' ¢

The ,pﬁncnpal reason for what appearsto bea diversionary
v consrderat.ron from our main toplc of faculty contracts into the
subject: ‘6f the- concept ~of staté - actlon is to seek some
clarification on the point ‘that the piotectlons of the 14th
amendment and other constitutional~freedoms which have
been enjoyed by faculty of public institutions will mcreasmgly
- be found to apply to faculty employed at private institutions. -
- The importance of the concept is that there has been an
' _unders\andmg until recently that constitutional guarantees did
> . not extend to the" private college sector. This is particularly
- evident in the application of the 14th amendment, which
nullifies any state ‘law that abridges ‘the pnvnleges and
* immunitiey/ of the citizens of the United States and-further—
‘denies states the power t; withhold due process and equal
. protection;of the law from. any person As Alexandes. and""
".Solomon have pomted out,

&

? s




‘The. prohibitions of the¢ 14th amendment are
directed against state action . . . the departing line -
between state-action and private action is at times
vague creating the danger that unconstitutional .
state acuon will be shlclda@y pnvatc immynity. '

.

e . As Alcxander and Solomon, in cmng Hlllmaf note,"' t
SV | Sevhral theones have been’ advanccd to. t;lxm ate :
SR EL AT acuon at private universities.” The, reegipt’of-- 7 7
Lo governmcnt funds, the public functionof edigation ;’ ;-

PR and;tatecontactswnth educational msmutlons\haw{ ; ’

LR e .altbeeit” argued as bases for determining the actions’
’ v of pnvate ‘university admlnlstrators that are subject
to consmutlonal restraints. !!

Recent court cases’ provnde different oplmons In Winsey
v3. . Pace College et al, the plaintiff argued through counsel
“that"the college had uplawfully discriminated against her on
the basis of sex in dcnygig her employment and that the collegc
actcd under cglor of state law.”! <~ = . ©

Her claim was supported in her argument by thc fact that A
the college received substantial sums of money-from:govern- -
_mental sources. The court, while rccogmzi'ng that thc college '
received those sums, indicated that even: so the acnon taken by -
the ¢ollege was not under the color of state law and thus it was
not a state action which caused the i mjury,. The court rulcd in
favor of the college. ’

/- - .. . A case which is opposite to thdt ﬁndmg occurs in she..
: : c1rcumstanccs of Phyllis. Rackm vs. the Umversg%?f Penmyl-

vania: - - R, -
9. Bylaws of the Board of Trustees, 'Tn\c Unwersxty of “Toledo, art. 3
Secuon 2 ] R _ ) .

r ‘ <10, 'K Alcxandcr \and E. -Solomon, College and'NUmversny Law, 507
B : (Charlottesvx}lc. Virginia; Michie Co., 1972) N ; . '
1. 1 |

\

12. 394 F. Supp, 1324 (S.D. N.Y. 1975)
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on the ammlmt of mvolvcmcnt thaf’the state has in the

.. A female professor sued the University gllegmg that 3.

she ‘was discriminated against in the tégms and

' condmons of her cmploymcnt solely on thc bas1s of'
her sex. =

~The court rejected the University'’s coqtention that
. the suit cannot be maintained agains?&sincdit*.iéa

~private institution which has not acted under color |
-of.state law. Essentially, the University had argued
that.the professor failed to prove that the Common-
-wealth was directly involved in the actmty "which

. was allcgad to be discriminatory, i.€. the tenure,
promotion and pcrsonncl dCClSlOﬂS ofthe Collegc of
Arts-and S?lences i) '

Analyzing the’ factors comprlsmg the.
: Commonwcalth-Umvcrsnty relauonshxp. the court e
found that: ‘the Umvcrsny was one of several “sfate-
aided™ mstrtutrons of higher educauon, it received
- abdut 25% of'its budget funds from the Comman-
" wealth; the Commonwealth was heavily invol¥edin *
' constructing facrlmes on the campus; the Common-
wealth has awarded over $4 million annually in
research contracts’ to the University; the University
participates in state scholarship programs; and the i
“University has, at the Commonwealth’s urging, -
accepted a greater sharc of state rcsrdcnts as -
studcnts than in thc past. ' .

Iy

thn combmcd thcse factors demonstratc that thc
Commonwealth has so far, 1gsmuated itself into a
position of mtcrdcpcndcm;e th the Umversrty that
it must be recogmzed as a joint participant in the
chﬁllengcd activity, the court said.!?

As notcd the possrblllty of a private college or umverslty
- being corisidered in the role of “state action” may be Qcpcndcnt

1

‘13, 386 F, Supp. 992 (E.D. ‘Penn, l974).



0peratlon of the college That mvolvement may take the form
FRNE I of relatlonshrps resulting from budget funds from the state, the
~* ~.." infusion of publlc tax money in the form of research grants, or
" construction of facilities on campus Participation in state
_scholarship programs, and analyses of enrollments of an. A
- institution which show that an_ increasing portion of the' '
students attending are from within the state in which the ¢_.;5
college is located may add to the credlblllty of action under Coee
‘ color of state’ law - '

..

. . Note should be taken of the laws of the State of Ohio as «;'_‘ ‘
oo ‘ they rélate to those possible relationships for prlvate colleges * Ay
which might result in their being consrdered mvolved in state
actlon

¢

The powers and duties of the Board of Regents for the
State of Ohio are spelled out in the Ohio Revised Code and
mclude responsibilities to, :

»

.

. “‘Make studies of state policy in the ﬁeld of higher
- ' education and formulate 2 master plan for higher .
education for the state. considering the needs of the
people, the needs: of the state, and the role of .
" individual public and private nstltutlons w1thln the

state in fulfilling these neeo‘sf ‘

. . . * T : .
P Report annually to the governor and general .
assembly on thé-findings from its studies and the
master plah for higher education for the state . . .

Seek the cooperation and advice of the officers and
ustees of both public and private colleges,
universities and other institutions of higher éduca-
= tion in the state in performing its duties and making -
' its plans, studies, and recommendations. ot

. ...
: An addmonal section of the Ohro Revised™Code _says-.m“ N
- part that, - . MR
v ‘( 1)9\ a
o Collcges, universities and other institutions of

. T o~
. 4 . A

- 14, Ohlo Revised Code 3333.04,
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hlgher education Whlch l‘CCClVC state assistance but .
‘are not supported pri nly by the state shall submit
to the Ohio Board of Regynts such accounting of the
expenditure of state fun S at such time and in such
fotm as the board prescrrbes Is 7 RO

Andfurthcrthat A

»

It is ‘the declared- pollcy of thls statc that the
'avallablllty of . eminent domain On behalf of .
-educational institutions of higher education is in the
public welfare. A pnvatc collcgc"unwerslty or
other institution- of higher education that has an .
endowment fund of less. than $12;500,000 may .
therefore apply to the Ohio Board of Regentsforthe
_rlght to appropnatc property whens\uch institution

s unablc to agree with the owner or owners of the
subjcc: property upon the pncc to be pald thcre- _
“fore. 16

These 1dcnt1ﬁcauons of the mtcrcsts of the Oth Board of
Regents, in the functions of private colleges and with the
availability of Ohio Instructional Grant money to students of
private colleges may, long with other circumstances sur-

_rounding any particylar possible lltlganon provide enough
descriptors of the involvement of the state in the affdirs ofa

_ private instMition to permit the apphcauon of the constitu-
& 1§1ed for in the l4th
amendment to faculties of prlvate.?' _gcs - o

tionally guaranteed freedoms p!

L]
@

An informative article on the subject of state action and

.,‘,yfprlvatc higher cducauon is providgd by Hendrickson.!” He
" ‘points;out, after rcvxewmg se%cted cases, that there are several

lcgal theones Suggcstmg that thc state actlon doctrine . be

J»,

15. Ohib Revised Code 3333.07."

*16. Ohio Revised éode 3333.08. . .

17. Hendhiksoﬁ, StatpAcnon ‘and anate Hu’herEducanon 2J. Law&
Ed., 53 (1973). : : . , s
57
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appllcd One identifies; the recelpt f ﬁhancnal ald and |
. certification of:. programs~.m The:. ldenuﬁcatlon of a public. - .
\ e -institutional purpose in conjpncno;n with formal state tiesis .
* . another.! Hendrickson cites Horowﬁz and also Van Alstyne -
~"and Karst? in 1dcnt|fymg that a “balancing of the integests,of
- the private corporation agamst those mdmdual nghts that :
_have been denied” ‘might bé a cause for consideration of state
S "action in that “in education where the ppvatc institution was
“ . . . offering programs available in the state s public sector the
T -.-mdmdual’s mtcrcsm@cd thosc, 7] the prlvate-msn uuon
and the. ‘state’action docmne was apfllcd m

: ‘ S The mtent has not been to focus so}ely on the m ‘terof
: o ﬂ state action: but’ to draw _theaattention of the concerped
PR , admmlstrator in ‘the private. college\ or university to the
understandmg that as. one. dlSCUSSCS rancial exlgcncy,'due

. . process, and modifying instit I pollcy, increasing

. - . attention may be given to the appllcauon of state action

*_ doctrines to private college admmnstratnon The Hendrlckson
artlclo supplies excellent information. The princnplcs it calls’ to

N our attention nged to Bb,(kcpt in-perspective in view of rgcént

o federal court decisions as in the case of the previously °

R 3 ‘mentioned Rackin.vs. the. University of Pennsyl¥nia.22 The
., " leadingafguments which may support the applicatian of state
action .involvement to the private lnsmuuon then become

o -zldenuﬁed as: - - ., o R
C | (l) anatc collchxnstencc n'corporzition, and

18.  Id. at$s3 and n. 4 citing OI”I anm i
‘ Buffalo L Rev 155(1970) . 'gn

o . .- - . . ' ry - v" .
& R L ld at n. 7 cmng Lcwns. The Meanmg of 8y, le ,60Colprﬁb?a Law »
ST S . ~ Review 1083 (1960) , o 2 . - : Lo

: H . B _,\/ N . ’ d - ’

- '20 1d. at 54 and .n.-8 cmng Horowitz, “The Misleading Searoh for, Slate
" Action, ‘under the b4tk Ame‘ndmcm““'30 S. Calif. L. Rev. 208.(1971);

ca - ) ‘?Van Alstync and Kar'st “Stntc Actl(m 60 Slén L. Rev. ‘3&1961'% e N

. ) . . LA T ;
';_ . 2l ld at 54 - '” '_' - ’. i

S RN . 9 Loy,

SR 386F Sup "_992(5 D: Penn. 1974); i oY

- ‘. A.‘.’v'v PR é;g:, . . ;

'S . o q SN

. . " ¢ L
> 53" L SRS ;




B authonty for Operatlon to the'statutes of the states in whlch
they operate e

() The state has a regulatory pawer over the educatlonal

* programs and the standards to be applied to programs of

the colleges.” This. is partlcularly true in the 1nstance of
teacher education..

3) Private .colleges make. ‘use of substantlal sums of state
money in thelr studen financial aid programs.

(4) The state has made the power of emmentdomarn avarlable
to and in the interest of the prlvato college or university.

(5) The operation of the cbllege or umversrty is essentrally in
- the publrc mterest .

T

(6) The prrvate mstrtutlon is part of the state’s master plan for

higher education. o -

The Hendrickson artlcle carefully assesses the vrabllrty of
many of the above ponn}s and arrives at a conclusion which
‘ suggests strongly that pn‘Vate church affiliared institutions are
. ~-generally excluded from__’_l1e various types ofy statutory
¥ relationships  with - the state." The private church related
‘ institutions are clearly. prlvate institutions while private non-

sectarian mstltutrons assume a quasr-publlc role.¥ .

The importance of . the conclusion is to support the

" contentjon that higher education may be moving into.an era
- when the judicial review of administrative practices tradition- .
l}" ally afforded the public institution may soon be broadened to

tlons

-

FINANCIAL EXIGENCY
- A major concern for the college or unlversrty in treatmg'

faculty contracts within the context of financial exigenicy.is

that if the situation arises the institution must be mindfulin the
.+ first instance of regulation 4-C of the 1968 Recommehdcd
Institutional Regulations on Academic Freedom and*Tenute °

kel

23. Hendrickson, ;upra note 21, at 75. . i ) "
,‘. . . ] ’ﬂ

v "‘.
. A o 59 o | "

T

Vet

include an 1ncreasmg number of private non-sectarian mstrtu- ’-_'

Y



s promulgaf@ ‘ by the American A;"ssociau'o'n 2Of Univ'ersity_
Professors That regulation reads L e e o
- ‘Where termination 6f appom{ment is based upon v
_ financial exigency or bonadide discontinuance of a
.+ Pbrogram or department of instruction, regulatron 5
. (dealmg with dismissals for cause)- will' nat ap- . ,
"~ ply...In; every case of, ﬁr;ancral exrge‘rfby or- S
dlsconunuance of a program or department of :
_ mstrucu’on the faculty member copcerned will be‘-
. . grven notice'as soon as possrble and never less fhan ‘
¥ 7 12 months'notice, or, m lieu thereof he will be given fﬁ S
¢ severance"'salary for. l2£n10nths Befpr@ termma,ung .
S an appoiniment bgcause of the- abandonmenbof at
i program® or deparlmenfwof lnstructlon the institu- :
_ . tion wifk make every effort to place affected faculty.
e - mémbers in other suitable positions. If an app(\;
ment is te;mmated before the end of the period of
- .appointment, because of financial exigency, or
because of the disfontinuance of a proggant” of
_ instruction the released faculty member’s place will :
¥ “not bgfﬂled by a replacement wrthlnaperrod oftwo . = — ——
years, unless the released faculty member has been -«
‘offered reappointment and areasongble time within

whrch to accept or decllne 1.2 , LR, 3

Colleges and umversmes,‘dﬂ.lblic and private, which -
endorse .the regulations and - principls 'of the Anmterican
Association of Umver«my Professors "in  their polrws. -
_procedures, bylaws and regulations affecting their faculfies

. are bound by- this staterqem The . )mportant part of the
I statement, which places a burden upon the .institution in
instances of this kind, is the necessity to first establish thata
fmancral exrgency exists of such severity that' ihe discontinu-
. ance of a prograrn, a department, or a single faculty person is’
" necessitated and holﬂs higher priority o@ranyother redUctlon ..
‘ |n expenditure which might take its place. o -

LN

— RS
. ‘

2. 54 AAUP Bull 444, 449 (1968).

e
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lnterestmg ‘case 18w on this pomt is- found in the

Bloomfxeld College case. The*baslc facts inthat case are that -
Bloonifield Collef’e faced.with whaYdeveloped into a rapidly -
d'éterloratmg fmancn.gl situation, brought ‘on by decreasmg ':

"."f -

"'+ enrollment acted {p attempt to balance its budget by reducing .

fits staff, In order to gg@luce the staff, instead of _applying

r,adnamsitatlvt measures of not'filling positions whlch open as

a result ‘of resngnatlons ot other attrition, the: college .
ﬂmmlsﬁtwely eliminated 13 teachmg positions from its
~instructignal, organization?In addition, the coliege eliminated

. -itsexisting te’hhre system by notifying the remaining professors
. that they were on *-year te#minal contracts. The American
Assaelathn of University Professors filed suit on behalf of the

~ affected persons:for reappointment to the faculty and further *

fora declaratoryjudg ent that tenured status is unaffected by
« ‘the action-of the board of trustees.s

Regulation 4-C -in the AAUP statement of prmcnples

referred to earllerz" had been proposed for revision.?’
)

The express purpose of thls revision was:
. to provide morg specnﬁc procedural guidance
. 'm cases resulting from an assertion of financial
3 ) exigency andto dlstmgulsh between those cases and
' . cases. of formal programmatic or departmental
discontinuance not mandated by ﬁnancnaLexlgen- )
cy.2

. As noted prevnousl)i thq key provnsgon ‘of the regulatlon at

least .in the - Bloomfield College sntuatnGn is the wording
contained.in Paragraph C of the revision of regulation4 which

u'u

'5“: AAUPy Bloomﬁcld Collegd, 129N7J. Supcr 249 322A.2d 849(|974)
M, ‘
Y

© 26. Sﬂpra note 24 o L >

27, Termination of faruln Appalﬁ?mems be¢ ause o[ fi nam tal Engem‘v,
Discontinuance of a ,ngram or Deparrmem or Medu‘al Reasons, 60
AAUP Bull. 411,(197:

» L2
R

. o 28, M, : .
- . L ) ‘,. ) . & [

T ) ",
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speaks to a “demonstrably bona fide financial exigency which
cannot be alleviated by less drastic means.” Investigation of the
dismissal of the 13 faculty and the change in university policy
which'abrogated the existing tenure regulations of the college

by placing the remaining professors on one year terminal

contracts resulted in the AAUP investigating committee
reaching the following conclusions: - r‘ A *
yo

'(l) Thirteen members of the Bloomﬁeld College facult

"whom 11 were tenured were dismissed by the administra-
tion and board of trustees in flagrant violation of the
principles of academic freedom, tenure, and due process as
set forth in the 1940 statement of principles on academtc
freedom and tenure and the ofﬁcxal policies of Bloorr(ﬁeld‘
College up to the time of the action calling for the
dismissals.

(2) The - ‘administration of Bloomﬁeld College ‘has not -

~ demonstrated that these terminations of appointment were
‘necessitated by bona fide financial exigency.. Appoint-
ments made since these actions suggest strongly that other
objectives were involved for which a claim of financial
exigency was designated to serve as a cover.

(3) The abolition of thé existing system of .tenure at
Bloomfield College by the administration and Board of.
Trustees in the face of strenuous objection by the majority
of the faculty is an unconscionable Tepudiation of basic
principles .of academic freedom and tenure to which the
overwhelming weight of opinion and practice in American

- colleges and universities is firmly committed. It ments
condemnation in the¢ strongest terms.2?

The above conclusions of the mvesugatmg committee of
the AAUP formed the basis of the original suit seeking
reinstatement _of the dismissed faculty and request for
judgment that theirtenured status was unaffected'by the action
of the board of trustees. ’ .

. 29. Acadermr freedom and Tenure: Blogmﬂeld CoIIege (New Jersey), 60

AAUP Bull. 50, 64 (1974)
AY ‘
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. The finding of the original trial court was giat the
financial exigency of the institution was not the bona fide cause
for the decision to terminate the tenured faculty members. Theg -
trial judge went to some length in his opinion to point edt tl?' e NEA T
the administration of the college was in possession of assetd ik
which if they had been turned into- cash would have easéd theﬂl.,
“financial drfﬁcultles of the college and while the appeals cotrt R

which heard the casé on the basis of an appeal filed by the

board of trustees of the college in which they sought rehef from

the judgment of the trial court® took the trial court judge to

task for hlS extensive consideration of property assets which

the college had available to it which if sold would have

consnderably eased the financial situation of the college. The -
) o trial court was found not to be inerrorin itsultimate findingin

favor of the plamuffs simply because it had used perhaps a

questionable basis for the judgment it reached.}. The appeals

\ court judge in his opinion went on to point out that

The existence of the financial exigency per.se does
not-necessarily mean that the termination of tenure
was proper. 'ple key factual issue before the gourt
was wheéther the financialexigency was the bona fide
cause for-the decision to terminate the services dof 13 ~ .
R - members of the faculty and to eliminate the tenure
’ of remaining members of the faculty.’

The conclusion of the appeals court judge was that the '
trial judge was correct in his finding for the plaintiff in the
‘ original case and the appeals court supported the trial courtis’
~ finding. The result of the original case and the appeal
established that.the dismissal of the 13 facuity persons, 11 of
whom were tenured, and that the abolition of tenure status at
Bloomfiedd College were improper and further that the reason

30. American Association of University Professors, Bloomfield College -
' Chapter v. Bloomfield College 136 N.J. Super. 442,346 A.2d. 615,616

(1975). -

I Id-at6lr. . - ' M, .
w

2. d . q”'
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given by the college administration and board of trustees of
' ﬁnanclal exigency was not a bona fide reason to void the

college’s obljgations to itsfacylty. Thus, the terminated faculty
" were reemployed and tenure status was rees@llshed »

The major concern related to faculty contracts demon-
strated in this case is thatin that instance where the termination
of a faculty person's relationship *with the . university is
specifically covered by language in the regulationsand  policies

* of administration adopted by the university and wherein the
university or college ‘makes use of the wording of that
regulation ag it relates to financial exigency that the institution
must be certain beyond all doubt that the financial exngency is

in -fact bona fide and the sole cause for the termination. .

Stepping aside from that rather strict line of'reasoning, and
reverting for a moment to the opinion ®f the charge in the
original trial, it would appear that, even though the appellate
court found the trial judge’s basis for reasoning in error, the
line of reasoning which the original trial judge used in
suggesting that there were other assets which could be tapped
by the college to overcome the necessnty of solving the
institution’s financial problems by termination of facujty
might well be one which should serve as a caution to the
administrations of other institutions. As Leder points out,
Throngh the use of precnsely defined terms such as
“financial exigency” and “extraordinary circum-
‘stances” the court was able to determine whether the -
teacher’s rights"we infringed_by the abolition of
'tenure -contradt therefore provided the court
- wit adequate )framework within which to
ascertain and protegt the nghts of the  teachers..

1f however the conyract doesniot precnsely define the
nghts of the pafties then the adequacy of the
contractual pfotection is effectively diminished 3

v

33, Led_er.
cadernic Frecdom 52 Den. L.J. 911, 932(1975) :

conomically Necessitated. Faculty Dismissals as a anltatnon
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A further irteresting case is examined extensively by
Leder.3 In this case of Johnson vs. the Board of Regents of the
~_University of Wisconsin System, we find that the Wisconsin
legislature had reduced the budgetary allocations for the
'University of Wisconsin System by 5 percent for the perlod
: 1973-75 and required a decrease.in enrollmcnt in the systems . *
Y + campuses. Administrative officials of the system'in order to . x
balance the budgets in the face of these reductions, decided,in ..
-the face of apparent insufficient. funds, to discontinue the : ‘”I ”
" employment of some tenured faculty. After. following 4~ '*
procedure which had been establlshed for 1dentlfy1ngfaculty to . .o ¢
be discontinued, the university laid off 38 tenured faculty T
These persons then brought action seeklng dcciaratory relief. A
They claimed that the university’s method of determining -. .. ..
~ which facuity would be terminated violated the proceduratdue - | e
process guaranteed them by the 14th amendmient. They relied _
on a Wisconsin statute’ which in part provndcd that a teacher’s » -/
“employment shall be permanent during efﬁcnency and good: .
behavior.™¢ It states furthcx: thata teacher’ scmployment,“may' ‘
‘not be terminated involuntarily except for cause upor written, - o
charges.™ The basis of the-plaintiffs’ request for relief frofn - R
discontinuance of their cmployment was that the termination .. v -
' of their employment deprived themofa property right without ~ ‘
due process of law for there had been neither “writfen charges,
. nor allcgatmns of inefficiency or.bad behayior.¥. Even though'
the -statutes of the state provided for the continuance of a
faculty person in the absence of iefficiency or bad bchavnor or
cause basedupon written charges“and even though: pone of #8
these were present in the ‘instance of .the tcrmmatlon of thc"
plamtlffs the Wiscgnsin Supreme Court

4

KO

>

apphcd the mmlmal due jprtwcess. rcqulrements\that

% underly the statutes. pro(:ed’urcs any held that the .
N < 14th amendment requtred onlyp p tectlon from SR,
A 1 Id._‘ S M T w'.-;’

36. Id. at 923 and n. 65 cmng W|§c ,S(at Ann Sz:c? 37 }l (19?‘&75 Supp )
3. 1d: at 923 ' |
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A “termination or layoff for a constntuttonally
L ' impermissible reason” -and from termination or

Aayoff whnch is wholly arbltrary and unreasonable 3

As Leder goes on to point out,

Thc property interest of the. Wisconsin- tcachcrs was - e
- by administrative fiat limited by the edition of a new o

~ cause-for dismissal. — dcclmmg student cnrollment- :
-and lcglslatnvc panng.of the budgct .

- The analysns by Leder shows thatin ordcr for thc plamtn !
in the Johnson case t6 have had any chance for success thi
- would had to have been able to prove that the decision fort
. dtsrmssal was “wholly arbltrary and nnreasonablc ‘This
impossible “because the undcrlymg basis for the declsnon B:;
. ..~economic reduction in staff - mcant that the dcclsnoncoul no 2N
S possibly be wholly arbntrary 40 3

."'_; ©7 As a result, one . can draw thc conclusnon _tfg g
*“adrmnnstratlon seems cmpowcrcd to.do what it must s
i tts action® are not“wholly arbntrary and unreasonab .

. The 1mportance of the Johnson case m the maft' §
facult’y contracts and' their majoé"""'oe‘ms is . thay, ig}

s 'opmlon‘mf the d1stnct Judge later. SuppOl’&Cd«W the. Stk -
§uprcmc court, are spellcd out what are considered to be thea
mmlmum prroee@‘“es for profcctlon against procedural d

g 5. o prggcgp errofs-in relatnon to the fanlure to~ rcapp'olnt ac

« & .. pefiops; na elyau L e
- ‘“m{‘ ¥

e ]
‘Ll)‘; E‘msltmtﬁach plamtlff w:th a rcasonabl :«
layoff‘ . . AL .:

i

¥, 9(2) Fumlshtng each plamtlff w1th a rcasOnab : e‘oi"iatelf ‘
! - “descriptionjof the nﬁmerinwhmhthe [nmal o
béen afrivedat. - 5 L

e . RO .
S ",38 lId at 27 and L 80 ci mn F S at*239 . ‘
P g adn pocigge él”" F . W
.'r'39 \.y,h'ld 'ﬂl 928 A":‘":'ﬁ . »: ) _ * 3,
i L ¢ vt = W
~ p @ "{{5’ ‘: S e “
. N . ) , .
L0 e Cop
’v‘ ) . ) i m o . Vi, N
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‘ (3) . Making a "reasonably'adequatc disclosure to each

[l

plaintiff of ‘the information and data upon which the
. dec1sxon makers had rclled and

a

4) ‘P_r.ovxdmg each plamqff thg oppj)rtun'i;y to respond.“"'

'\'__‘_* _ ' :
The. trlal court’s opinion als}-’;"' gi the following
ldnguagc . A
My basic conclusion is. thE &as the l4th .
amendment is concerned a teni¥eti1és éher inastate

institution is protected- substanuvely so to speak
only from termination or layoff for a constitutional-
ly impermissible reason (such as earlier exercise of
" first amendment of freedom of expression or race or
religion) and from termmatlon or layoff which is
wholly grbltrary or unreasonable. The 14th amend-
ment requires only those procedures which are
necessary to provide the tenured teacher a fair
opportunity to claim this substantive protection. In
defining these minimally. required procedures the _
courts must take into account not only the interest’ & .
of the teacher but the institutional context. 4

The carefully-structurcd procedures for the protcctlon of

“the faculty "person’s rights under contract for services to an

institution as spelled out itnthe bylaws : and regulations of the
institution are thc?lcsh and blood of the context referred to in

~ the court’s opinion in the Johnson case. The importance which
- must ‘be attached to the La’ﬁilage of those rules and

rcgulatnons, the clarity. of their meaning, and the accuracy of

- their application cannot be overcmphaslzcd

The mteﬁ‘slty wlth which the result of an institution’s

s action affecting individual faculty as a _rcsult- of ﬁpancial

41. Johnson v. Board of- chcnts of the University of Wlsconsm System,
37% F. Supp. 227, 240 (1974). ,

4. '1d. a1 239. - ' L

[
A

67

-t
=3



L4
“

cxngcncy is cmphasxzcd by further language in thg opmlon 6f o
“the court in Johnson where the court says’ that ‘{ _ 4,

.1 am not persuaded that after the- initial . = ‘o
: dccxslons had been made the l4tmcndmcnt . '
required that plaintiffs be provided an oppbrtumty .
to-persuade the décision makers that departments
. ~within their respective colleges- other than theirs
A ‘ should -have borne a heavier fiscal sacrifice; that
- - ' non-credit producmg non-academic areas w1thm" .
v : their respective campus. structires “should have
' - borne a heavier fiscal sacrifice, that campuses other
‘than their rewcctwe«campuses should have borne a
heavier fiscal sacrifice, or that more funds should
- ~have been appropriated to the umvcrsnty systcm 43.

8

A
T

The 1mplxcat10ns for facylty contractsin admmlstratlon in -
an 1‘nstntutlon are extremely clcar as a result of the Johnson
case: where, within the context of financial cxngency, all of the
procedures necessary to protect the faculty person’ against
invasion of the substantlvc protection of the constitution have
‘been taken, and where thdse procedures classified as mmlmally
required to provide procedural duc%roccss protections ¥re
present, then an administration is empowered to do what it
must to reconcile its operations with the financial exigency so
long, $ its’ actions are not wholly arbltrary and. unreasonablc

. MODIFYING EXISTING POLICY ‘

A case which has attracted much attention recently isthat
of Professor Rehot of Casc Western Reserve University.
Matthew W. Finkin, associate professor of law at Southern”

~ Methodist University, has provided an excellent analysxs of
. that case and_jts implications for faculty contractual relation-
. ships with universities'and the implications for modification of
oo ~ policy. The information whtch follows isdrawn from Professor _
. Finkin’s analysis.

( - Professor Rehor had becn,a member of thc faculty at

43; Id. at 239. -y . o .
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" Cleveland College for 13 years when that Eolle'ée was absorbed .

r

-by Western Reserve University in 1942, He was granted tenure

by 1948. The university’s faculty personnel policies prov1ded ﬁ N
that tenure would be in accord with,the 1940 statement of -
principles of academic freedom and tenure of the AAUP and

the Association of American Colleges. An important point in

the policies of the instituflon was that the bylaws of the Board

of Trustees allowed it to modlfy its rules governing faculty
appomtment and tenure, Westem Reserve Uniyersity merged . )
with the Case, Institute of Technology in 1967 and: while
retlrement age at Western Reserve»vas?O years of age,,lt was 65 '

at Case. Faculty committees were formed to recommend: at
uniform retirement - policy arid the board of Case Western® ™'
Reserve in 1969: accepted the recommendatrons of the faculty
commlttee on a revised umform retrrement pollcy As a result

of that action, Professor Rehor’s retlrement~§ was adjusted

to 68 years ofage instead of 70 but with conti noe after the

age of 68 at the discretion of the Umversrty Informed in July

- 1970 that his retirement would be mandatory on June30, 1973,

,Professor Rehor ﬁled suit.in contract m 1971 .44 S, S

The tracmg of the findings of the tnal coart the appeal

court, and the Ohlo State Supreme Court are of major mterest

* As Fin l('fn'»mdlcates

The trial cou at the umversrty s board of

. trustees- had reserved the power to modify the

university’s retirement policy and that Professor

- Rehor’s contract incorporating the board sreserve’ . - %

power mcorporated as well the now modified policy.
Thus it concluded that hls retrrement was not-in . 4
breach of oontract és : , e

The case was appealed by Profesx)r Rehor and the

44,

Ad

L3 ~

Finkjn, “Contract, Tenure and Rgtihemcnt
Casc Western Reserve Uqurslty 4 Human

v

Comment on Rehor v,
ights 343, 344(]974-75) "-.
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. appcllatc court revcrsed the trial court s ﬁndmg 46 Th appeals
o court said, PR ‘:{
' : ' An award of acadcmnc tenure vests a umverstty
faculty ‘member with ' the right to’ continued

reappomtment to the facultxunless sufficient cause

is shown for his termination¥” . - _ .
Thc court said further that . .
N PR ., Where a facnity mcmber is awardcd tenure by a
& "’: o . University and the facu}ty bylaws of the university at

© that time staté that th¢ mandatory retiremcntage for .
- - faculty is .70 years such provision in thc.faculty_
el i - bylaws becomes a binding term ®§ the faculty -
S mcmbersemploymcntcontract with the university,
L‘ : the faculty member has a- vested right to ‘be R
s [ rcapﬁgmted to- the faculty to age 70, and the ;
‘ utﬂvgrénty cannot ‘thereafter lower the faculty .
‘mémber’s mandatory  retirement age wnthout '

.. abridging the cmployﬁ'rcnt contract. % =

Of additional’ 1mportancc to the mterestcd admlmstrator -
and faculty person was the furthcr conclusion of: the appeals
e court:- =, : : :

.

that the reductlon in ‘vested contract nghts was

s “effected umlatcrally by the uhnvc ' without: thc -
. faculty mcmbers assent .and wi t conndera-' ‘o
: ' tlon“’l . : o W .
e Thc issue reached the Ohlo Suprcme Court with- the L »»

. attorniy gencral of Ohio filmg an amicus cunae bnef on behalf ;

1
.46. 'Id. at 345 cltiﬁﬁ’t Rchor v. Case’ Wc«tcm Umvemty, Case No. .33?9'5
" Syllabus of the Cburt Proposntron No. 1, (Ohxo Ct. App 8th Dnst July,

25,1974). . - ot
"B 47’ /. at3453ndn 4. \ N
“48 Idat3453ndn5 o e I
o T | \’\ ,
s | |
‘ 4o \ N
K N 80 - - _,,.l" .
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of several of Ohio’s public umversmes A basrc conceen in that ,

‘brief was to point out: R . ’ C s
" The Court of Appeals decision presentsa govemmg
body with two upacceptable afternatives. The board _
must either: (1) adopt a policy which will last for  — ,
time immemorial, oblivious to changed conditions;
o, Q@ adopt a different policy foreach employée, or
. fer srhall groups of employees, thus fostenng at least :
: h pearance of unequal treatment, and’ creating® -
rea dministrative chaos for the umversrtye '

As Finkin points out:

the Ohio"Supreme Coun repudlated the notron that -
tenure yields the right of contmuance until dis-. -
n@sed for just cause 51 . -,

Finkin quotes the 'Ghio Supreme Court opmlon

Acaderhic tenure%oes not in the maoner expressed e

vest a faculty n;en;ber with the right to continued
reappointment to the faculty and we so hold. A
vested right is a right fixed, settled, absolute and hot
S contmgent upon anythmg' Such Ls not” the case
: here.5? “ L, - e

- . -

Justgs__ghe appeals court decision hlad sent sharp tremors -

! . .

ey

',

through e world of administration in higher educdtion sothe .

*finding of the Ohio Supreme. Court may be sending: sharp
tremors through the:world of. faculty and {elr understandmgs
of contractu latlonshxps with mstr;utans The.key points
seem to be phafso'long as a university’s changes in.pelicy and
procedure re reasonable are uniformly applicable, and follow
agreed upodn processes for change that the msntutwn has’ the

'50. ld at 346 and n. 8 citing Brief for Bowling Green State University, etal, A
as Amicus Curiae at 19, Rehor'v. Case Weste eserve University, 43
on% St 2d 224, 331 NF_ 2d M6(l :
! . -
51, 1d .. ;;-z%%; ,' - T

- P o & : , - .
IR ; L £ ., 3 o~

52 R:l}o& s's.‘Case‘Wester‘n'iléserve'Uh_iversiiy, Supra Note 46. * ‘ .
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.~ authority to modify its existi polncncs Tf)ezkcy charzfcterls-1 etk
tics of that change. are ‘the rﬁ.senab eness . of. its. effect;” the + w
un‘iformnty of its appllcatlon and the Va}rdﬂy of theauthority. .- *

“under which the change'is effected. Ac,tmg"hndcr the guldancc IR
.* oftheabove pl‘lnClplCS it would appcar that ‘the deliberations in® 3

the Rebor case and the ultlmate ﬁndpg of ttf@'()hfo Suereme 3,5 ‘

Court indicate that at presenj-a board of trustées has reseercT o

. 3 -poweTs which permit it to- dlfy the policy, ofthemstltutlon s ..

B opcratlon m relation to faCulty contract pollcy, " B 0t

kam in his analysns of thé case ald its treat’ment m the i
‘'several courts arrives at.his own conclusnons about. the . '-' ..
app'ropnatencss o(\thc ﬁng’%ﬂecmon Onc gathers’ from his '
analysns that had he been the Supreme Court he- ‘woyld. havc ot
found dlfferently from the oplmon concludcd by the éourt for . s
, *he, dfter making rcfcrencc to severai of the ﬁnc pomts.pf thc .
case, says, . ¢ . T e T U™

o - " thus the i ifony of Rchor 1sthat a coumwhnch strove -
<. * ¢ to preserve adminjstrative ﬂcxxbrhty against 'a,.
- : perfcctly valid )contraot claim Wwill only add to~the

growth’ of-far more radical an ' xible
. mearis Of_]db protectlon 53

‘The extent of'the reserve pQwers of a board of trustcc§ will *»
ST undoubtcdly contmuetobetested.mthe courtsas conditiohs in

' : hrgher education which chang¢ sQ ‘rapldly create sltuatlons -
- which mdmduals wnll ‘fccl?lecd to be c0rrected by“htlgatlon e

+

° (4;, ADMIN]STRA'[ION AND “THE. LAW” A
. ~Thcrc was a-time la- hlgher ‘education when the chlcf" L
L qounscl to the ‘president+6f.a’ W"Vmi! was the dean of the
) college rcprescntmg the primcysof. _qdermc programs. This - .
.» "~ emphasis of: ‘pigsidential cg it stéd untif the mid 19%0’s"
.* wherr it became le apparent vg Al chief advisor o -college. -
pres;demé mnght rieed tobc‘.ﬁ_ fivHtess manager, treasurer, or
fvnce presndent for fmancnal affairs. There -is a - growing
ayvarcness that the mcreasmg.attentlon bemg glven tq lcgal

N . g 3

. 53 Flnftm supra note44 at.356 A , ,‘ .
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matters l;y college presidents will~ brmg us mto an era when-'
Ca perhaps the chief counsel to the presldent will be legalcounsel

j-'~ Wlth that in mind the umversnty admlmstrator may. do -
awell to keep before him an unde.rstandmg of the two schools of
o Jurlsprudence The administratot increasingly_ asks. himself,
' _ “What is the law?” ‘wanting o be,sure of his .ground befo
[ I reco.mmcndmg or takmg action. One school of law is described
L by Calamarl He says, ! :
- N Thé posmvrst usually believes that the legal system
. s -may be analyzed into component rules, principles,
’ .7 and concepts and that any fact situation may be
solved by the careful prgeonhohng of the facts mto '
the appropriate legal concepts, prmcrples and rules
ln othe .words, once the facts are deterrmned a
e ' 'ogrammed computer would produce the

f-.ﬁ?«::,qq.rfe‘t;t -des;é.sii‘& B fia
: o

_ ta'lamarl also-descnbes they opposing school of ‘ﬁ' \)
'dent{ﬁed as t'h'c reaﬁst School He ciles other authorrty to begm

'l'he-law mh:i‘espe’.cttoanxpamcularsetof factsisa .
(R ﬁeas.ronmf a Roust with réspeét to those factsso far .
PR '-,' as that.decgsnpn a-ffe'ists that particular person. Until  *

o o orraldoutrf “has passed ‘on thosg facts no law on that e
 subject is yet in existence.ss '

Calamari goes on to say that, o T

The realist is skeptical of the formulation of
generalizations and definitions. He. believes the
courts in reaching a desision do in fact and should
- take into.account tiae moral, ethical, ¢conomic and

- social situation in r'ea'!'ng a detision. s
T 54, . Calamari, supra notel at ' . :

. 55 Calamari, supra, note 1 at 8 and n. 22 dltmg Frank Law and the
Modern Mind Pg. 46 (1930), Seg generally, Savaredy “American’ Legdl
Realtsm.“ 3 Houston L. Rev. 180 (l965)

]

56. Calamart, supra, note.l, ats.

-
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dIn view of the increasi & ; ﬁiases mvolvmg {aculty
contracts reaching the COlﬁfs' o $ipw of the'differences in
the opinions offergd by the era:' gourts ba¥ed. -upon. the
differént sets of c1rcumstanceagepresented by each of the
’separ%te cases, it would appear that the admrmstrator is ~
S ‘increasingly placed in a position of truly not knowmg What the
.+ “law” will be in a particular c1rcumstance~tmtll a case hasbéen
_ ' “.decided in court. Everything prior to she: court‘ﬂecnslon is-the
* acceptance of statute and precedent estdblishing court cases a;
* the accepted law and in that sense the positivist sahool of law
represents a rational structure bt 1 regulatlons under which an /
o institution can operate SRR IS P

“ ! o ’

L !

N

S CONCLUDING STATEMENT
The major corncerns associated with faculty contracts are
ever on the mind of admmlstrators~and faculty ahke Those
3 : concerns are:-

1. The assurance that a bona fide contract has in fact been
created through the exercise of proper legal procedures
and that the offers, promlses, and condltlons of the .
contract have been proper!,y approved by the authority of
the institution authorized to enter into contracts

2 ‘That administrators in private mstltutlons need to :
carefully assessatheir positions in relation to the concept of
" staje actlon and to seek definitive exphc tlon of the degree
“thesg institutions ~
~wh1ch would be sufficiefit*ts bipg h&protectlon of
constitutional fofse. doms now affordeﬁ‘f“faculty in public .

mstltutlons to those operating in private institutions.”
% .

3. That where. colleges and universities may need to modxfy
their personnel policies that.while recognizing their legal .
. right:to do so, they proceed with such modificationin.a =
careful and systematic fagMion which ¢clearly documents 1
.that the ‘modifications have benefitted from the deliberay’-

R tions of faculty as a body and do not represent umlateral e
" and arbitrary attions of admmf’stratlon “
o . < "
EE 1w 5
s ) Sk W




4 Thc establishment of ﬁnancxal exngcncy as a reason for'
termination of faculty while’ w1thm the-authority of thc
K S governing body of an institution needs to be so carefully
L constructed . that  it. represents a bona ﬁdc fi nancxal
" 'exlgcncy and not a ‘mask for othci"_ féasons.

»\«J

The issues associated with £ culty contracfs are numerous -
- - enough to provide for constant attention to detail by all
-+ administrators and indeed the faculty involved. While
o attention has been focused in these commcnt's chiefly on the -
e protections afforded faculty, tliere are maJor concerns of the
7 ‘institution. associated with facllty contracts which require
careful analysis. While the interest has been in protecting the
interest of Yaculty in the’ magter of contractual relationships
“with“an institution, the whole area of protecting the interest of
the institutionin its"relat’ionships with the faculty is one which 1
suggest- Wlll receive considerably greater attention in the near
. future as higher education continues to move into an era of
greater questioning and scrutmy by agencies bcyond the

campus
. .
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L DUE PROCE,SS FOR STUDENTS .
N CONVERTING LEGAL MANDATES .
> U INTO
R WORKABLE: - .
E INSTITUTIONAL PROCEDURES

Vlrgmla B. Nordby .

.~ The precisenatufe of the private interest infolved in
e - this case is'the right to remain at a public institution
S of hlgh¢r learning in which the plaintiffs were
stud ngs in good standing. It requires no argument
tQ onstratc that education i is vital and, indeed,
N s;,dto civilized society. Without sufficient educa-
upn the plaintiffs would not be able to"earn an
‘adethate livelihood, to enjoy life to the fullest, orto -
- fulfilh as completely as possible the dutlcs and
l’espol‘lSlblllthS of good cmzens

T
[ 4

These words from the 1961 dccnsxon.of Dixonv Alabama v
Board of Education (294 F.2d, 50; 5th Cir. 1961) undoubtedly
-emoy w1dcspread assent within the educational commiunity.
The logical. consequcncc of them, however, presents slgmﬁcant
problems for educational admmrstratong. The court contmued

Whenevcr a govcrnmcnl;al body.acts S0 as tO‘ll‘l_]Ul‘C

an individual, the Congstitution'requijres that the act. -

be consonant wnh due: g;dccss ‘of law¢. i, due d
process rcquxres notice and some, oppo'ﬂunit “for -
hcarmg before a student : ata tax-supported qgllegp~ _
“is cxpellcd for mlsQonduct 5 .,a_ £ RN

" R ’ Since’ szon, the rcqulremcnt of nducerand a hearmg has
» - been cxt.cndcd not only to permanent expulslon but also to
tcmporary suspension or removal, mvoluntary transfers,
exclusion from extra-cufsicular activities, and various special
placements. It now seems clear that almost any punitive or
disciplinary action taken as a response to, allcgcd studcnt

)76‘_:_ o
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':.mlSCOI'ldUCt must be ‘preceded by notice and a hearing -

consonant with the requnrement's of due process. Although the

conduct m,yolved in Dixon might be characterized as tortious "
or crlmmal the requirement logically extends to academic’

.mlsconductf s well. This seems especially clear since the tecent
\;Supreme C{éurt decision in Goss v.. Lopez in which the Court

‘endorsed the principles developed in Dxxon and by other IOWer@z’

courts and outlined in some detall the nature of the proteeted

e

_student interests. - o. . S ‘,

) ']
. The auth_orgty possessed by the State to prescribe
: and enforce standards-of conduct in its s¢hools, -
although concededly very broad, must be exercised
conslstently with constitutional safeguards Among
other things, the State is constramed 0 recognize a’
student’s legltlmate entitlement ,to a puBllc educa-
tioh as a.property interest whictiggprotected by the
~ Due Process Clause and' which Tay not be taken:
away for misconduct without adkerence to the '«
_mmlmum procedures required by that clause.

’ The Due Process Clause also forbids arbltrary
.'deprlvatlons of llberty -‘Where a person’s good
name, reputation, hdnor; or integrity is at stake ¥
“because of what the governmengis doing to him,’ the
-minimal requirementy of the clause must be”
satisfied. (cltatlons omitted) . .-. It is appardht that
the clairffed rrght of -the state to determine
unilaterally and wrthw,tt prqcess Whether that
'mlacondqzet has pccurred 1mmed1atelycollld€s w1thQ4
the requlryements of the Constit tlon“ g

P

Goss v. Lopez 1gvolved d?smptr# hlghaschoﬁl students
*
but the’ impact of the decision on post- secondary mstltutlons

-

3

seems clear. Iffninor studeffts haw":’a proteQ;ed liberty i interest © .

_in theft good name’and reputatron which is jeopardized by
- charges of criminal disruption £r the breach of high school
“codes -of conduct; surel;g,uqurslty students have a similar

mt&rest Wthh is §1m11arly jeopardized by charges of cheatingor

L)
o
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N was ﬁltermg thrpugh the educational éommumty last year .

: fede;al financial assistance: must: adopt and publish grlevance o
L procedures by which students may challenge-the i mstltutlon far ~ K
. '?kleged sex.discrimindtion in v101atlon of Title IXHA

- Rights a‘d Privaty Act (The Buckley Amendme
('flnstltutlons to provide a hearmg pl"ocedure for stu

" national pubhclty snrroundm‘g alleged wholesale violatig
~ Honor (odes at the mllltary service academies, has g

student~ conduct 4hd . their own !‘CSpOl’lSlbllltlgi_ for 't

- serve the ed,&catlonal purposes of the: mstltunon? A vanetfy ()
~ models are possible, but for eae&ther%‘e s1m|lar legal and'_'.li A

~ administrative organization of an i
the type of procedures Whlch will

“mine the final course. But-

plaglarlsm" Under Goss it appears xnewtable that publlc .

o msntutlons of hlgher education must provide for notlce anda o
‘hearing before students are expelled suspehded or otherw1se .
. dlsc1pl|ned for miscondugt of.: any kimd. ¢

As the full impact of thigse Constltutlonal requ1rements

another dimension . to the problem- was added«by the
Department of Health Educatlon“and ‘Welfare’s regul

on Title IX of the Educatlon Amendments of 1972, Under the +
final version of these regulations .which .bgcame effectlve on - ¢,
July 21, l975 all institwtions, public or private, which receive [

L

federal regulations developed under the Famil A

challenge the accuracy of their school'records And ﬁq i

B .»51;. )

many € ucators to..\ponder a-new their-own expectatl

treatment of studen.ts : : SR ':‘t_'

e
"How can an cducatlonal xnstltutlon éonVu(
concerns and the requlrements of the law into- a,spt of rule, n
procedures which will protect the rights, pﬁ‘students and als

administrative issues which Rust be ag sged Thg siz¢ and

i Wlllgre‘atlﬂgaffect

er mpohderables w:H
s there v%be the bbt’tom 11ne
3 nmal regu ements of theiaw" il&
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institutions, and, numero

to keep n m|nd what aref
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Tbere re.a.wp basxcally dxfferent types of procedure’g
- rel‘a;mg tu%ems, and it is probably wisest- to kegp-them .
- seﬁarate ot fbr purposes of discussion ancﬁn un,plementa-
) . tioq: @eﬁst s the’ procedure which must be utilizeiwhen ati .
o ‘? ms‘tltutron ¥ bringing .a charge agamst a :studént: w'her;
dlScrphnary ‘action against-a student is bemg consrdered "Of
when'a faculty member or adgumstrator suspect student of
S mls,onduct 1 will call thede Ulscrplmary Proceﬁ ‘,These o
LE _Disciplinary Procedures are broug’ht by the mstltutl gginst -
7. ¢+ the st udgmt. A second type of procedure; on the otl‘l&hand is -
brought by the student against the mstltunontonone of itags -
: agénts Ge., ﬁculty) I will call these Grievance Prgcé‘dures Itls

AN}

.'wise to ‘keep these procedures separate because there' are &, "

; -“ . = different legal and due process requirements anges)
o admmlstratlve concerns appllcable to ‘each of fhdﬂi

d%fferem ’\ o
- . .
P Whether we' are deahng wrth Dlsmplmary i Gr’fevagé ; e "'T."
e ‘ Ptocedures there ‘wiil be five major catégories of proble ol
FU whlch must ‘be. consrdered for each. First;an msmuuonshoyld . e
e ~ be. careful “to understand its purpose in providing £ither ,'*F" ’
Fo procedure Second care should be devoted to stating };,ule“s of ¥ he ”
‘ : .}'};_.'.' cdnducl@nd r}ghts of students which' wnllconstltute t,pe cr‘iterra &‘ . 4
b'ti;‘-xf_ r ‘to be. apphed in individual cases. Third, various adl‘mms{ratlve e
P »5 “and political issues must be taken into accountin settlmgpp . ‘ *
i the authontatwe decnsron-maker in student nghts ‘gas _ %Q
- Fourth 1he requlrements of procedural due process must be L
AT translated into a useful ‘set. of procedures \And finally, gare -
B "_"'must ‘be"given'to several issues concerning’ the pe‘r::ii)n ‘
end

'.z.'lremedy whlch a hean? bddy mlght impose or reco

Sue v Purpose _ SR
v _ As a practrcal mat;er, an mshtuthn,prowdes Drscxplm@y12 “‘
S or Gnevance Procedures because itis r@quired byl todoso, T ‘
e A sense of faxr play toward students*rmght also’ lmpel an ’: T

.mstntutlon 10 go beyond the- mmlmal legal requirements:_ More s
jlmportantly, however, an institution must hav a clear: notlon "
o oof the goal it seeks to achieve. by .imposing ¢ xscrplme upon a
i *;student A pubhc mstntutnon ‘must restrict.its actlons to prope§

.




y ¢ | educated- perso
ey approprrate to- dlSv
" certain chatacter tralts such as’ scholarly-or professnonal-

\'\;ml. e

'.w"j.of the dpgree mstltutlonal hone tyin*certrfymg its graduates as.
would ajl? acceptable answers. Iscltl'

€ for the ‘purpose “of encouragxng

demeanor or attttude ‘to encourag; cooperauon ‘or to

- drscourage emotional mstabtltty" Isit pfbper ta discipline for ,

wholly punmve rea;pns" In struggling with theSc questions in
‘recent’ years, some - mstltutlons have decided. to rely almost
excluswely on:the civic lawenforcement agencies for deahng
with students. engaged in non—acadcmlc mlsconi uct. Beyond
that, institutions should try to amculate their ins
'1n 1mposmg dlsc1pllne for academrc mtsconduct

- Grrevance Procedures .whlch allow students to bring

.charges agamst the umversnty could well be viewed bystudents . . '

as’ offermg a chance to “bring down a particularly disliked
faculty member-or administrator. It is very unwise, legally and

» admmtstratlvely, to allow these procedures to serve such a

purpose, and’ some. care must be takén formally to-protect

faculty from harassment by the filing of numerous frivolous -
e student grievarices. The main 1nstrtutronal goal in provrdmg_
students with Grievance Procedures is to give the institution a

mechanism for quickly' identifying and- correcting its own

- mistakes. Onderly Grievance Procedures also profect trustees

and- other high ofﬁclals f?om thg importunings of individual
students who feel they have been treated unjustly but have no

~ “channels” available for complaining. Fmally, institutional -
o '_student Grievance Procedures may forestall Judrclal interfer-
" ence in the educational operatloqof the universj “t,yg

ined for breach of the peacc or other
ﬂlsruptlve conduet the purpose of the msmutlon is- clear and
«beyond»susplcmn, namely -to- prptect other students ‘and to
N “mamtam' "theﬂoﬂlerly operation’ of the coltege in’ general ”
(Drxon v. A‘Iabama) But what :is: the proper governmental_ A
a " purpdse- in dlscwhnlng for academtc ‘misconduet’ such as
~cheating? Farl'ﬁé‘;s to other studéngs, protection of the quality -

ional goal



3 Crlterla e
lfstudentsa to be dlsc1plmcd andif faculty or staffare td
be’ overruled by appeals committees, the institution ‘has an
-obligation to make clear, in advance, the rules it will apply, ..
Earlier courts we&rcluetant to ht%r‘f‘? with the jud memtﬂ *
judg ~
educational authorities; particularl en exclusively ed
tional standards were involved. But numerous cases, partitu- G’ 1
larly at the elementary and sccondary level, have almgst | ™
. completely eroded the judlcml hands-off attitude. Ngwv the
. traditional requirements of substantive due process apply as .’
much to schobl rules as to any other administrative or
statutory rcgulation he landmark statement of the legal ~
requirement was in Connally v. General Construcnon Co. (269
U.S. 385, 1926) G . v :

‘A statutc which either forbids or requires the domg

of an act in terms so vague that men of common

mtelhgencc must necessarily guess at its meaniig

and differ as to its application violates the: ﬁrst b I
i essgntial of duc"broccss '

b B Applying these principals to an educational mstltutl‘én a
- Federal District Court in Wisconsin once noted:

The constitutional ‘doctrines of vagueness ahd -
" - overbreadth are applicable, in some measure, to the L4
' ' standardpr standards to be applied by the university '
- in disciplining its students, and that a regime in
which the term ‘misconduct’ serves as the sole 7
standard violates/thé Due Process clause of the
' Q _Fourteenth Amcndmcnt by reason of its vagueness,
: . or, in the alternative, violatés the First Amendment )
as embodied ih the Fourteenth by reason: of L# v
vagueness and overbreadth : - : ’ ’ :

1_“-

! Little can be said of a stangard sQ grossly ovcrbroad as'i
the best interests of the schoo‘I Sogltn v. Kauffma‘z 295, F.7 !

'\/Supp 978 (W.D. Wis. 1968) : S 3
. @5t

In drafting rulexand regu}%gtnons which are to be cnfor(:ed
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by disciplinary action, institutions must seek to set out
- objective . standards by which "a®student can measure his
behavior and by which an administrator- can éffectively
function jn evaluating behavior. ‘It is also ‘essential that
students be adequately informed of the rules and. éven given
- orientation or training if that is indicated because of the
- complexity- of the rulgs (i.e., elaborate’ Honor Code or
standards of professional ethics) or because of the heterogenel-
. ty of the student populanon (i.e., foreign students wrth
P A dlfferent value structures) S

In Gnevance Procedures brought by students agamst the L
institution the” “void-for-vagueness” issue 1s not sucha major
‘@ problem because discipline and mfnngcment on lrberty or
S property interests are not the intended outcome of:'such
- = procegdings. Moreever, most such procedures are mtencled to
remedy  violations of legal requlrements such as; aml-
ER A discrimination laws, rather- than Umversrty-drafted rules .
. about faculty responsibiljties. Nonetheléss, the vaguenessand,
’ over-breadth problems should not be ignored. Occasronally
. the student Grievance Procedures unintentionally state cmena ~
> in the course of listing the jurisdiction of the hearing panel, i. .e.,
- “These procedures may be used in cases of alleged i 1mproper
-~ conduct of a faculty member.” In the absence of some other _
: -document defining improper conductand in the absence of a-
stantive law, suchastatement could be found -
gue.

y more precisely honed the statement the greater the loss of thiat”

ﬂexrbrhty we all require and the greater the danger that some

_ 1mponam item has beén forgotten ~ . *

' - __/Choice of Decision Maker - . .
In a Drscrplmary Procedure mvolvmg charges agamst \

IR

. . N
‘ . ‘.
Lo -

. . | .‘ . '-'.v : a 0"“ . v . ’ * . ..‘"‘ ; ..': . .
G e s




Ly

s;udent due process requires - that thére be an 1mpamal_~
declslon maker, one who has no dnrect personal, mt’rest in-the
outcomé of the case. This would Jnean that the. d‘lscrplmanan
Jnay no‘t be the accuser.‘ or anyone, related t5.4hé accuser oxthe - -
accused It does not mean however that’ the decrslon-maker

"~ * must.be qutsidé.the system-or a peer of the accused. I Goss v,
Lopez, for, example, ,the Court assurmes ‘that’ the schools: *

o

&Y

P

_principal woild be A proper decnston-maEer if a, teacher were

-

e ., R4

. .an accuse.r “ . o . Yo

S

Student h@pf@uncnls establlshed to enforce honor

codes are characterizéd by the courts as.formal accusatory
bodies similar to grand;j jpries. Itis important that these stiident '_
~groups not have the final decnsron-makmg authornty Careful -
faculty or, mlnlstratwq;ewew must be given to all discipline -
rc;commended by student groups. When students sit on general.

dlsc1plmary or grievance hearmg panels, it is.important that 2l

~ their propomonate n-umBer not be hlgh enough to glve—them
control of the decision. i* - s ‘

‘When an educatlonal mstltutlon estabhshes procedures
for. dealmg wnt\istudents,,whether they be DlS llhary*‘pr
.Grievance ProceYures, the choice of an md.lwdual orgroup to.
* make the final decision is one of the.most vital elcments of the *

ocess. Eaeh i stitutign wrll have various orgamzatlonal 4nd
Z)lmcal factors to cansider’ The size. of the dec1slon-makmg

body should be carefully decnded It seems appealing to have .-

T
.“.
. .
N
.

representatlon from various groups, but the larger the size, the
harder the schedyling of meetmgs the longer-ﬂte debates aver .
language, the mox diffuse the i jssues. The need for rej able,
'speed is thy hlghest priority and should dictate the siz€ of the
panel. Ifi gddition, care sﬂould be.taken' to assurepanels which
will respgct the confidential ‘natyre of proceedings mvolvmg
the e or reputatigd of eithef students or faculty. If an-
1gst|tut|on has a diffude or decentralized s stcm of govemancc,
it may choose to rest t decision- maknng responsibility in the
various.units; but it would then be fecessary to )stablish some -

.. ap ™ .t . g o e
. mechanism for asshﬁng—:umforrmty and conjistency. It is -

-

e

- g . .o .
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posslblc to establish-a systcm whereby th heanng panel _
e pcrforms only an advxsory function-and’ th ) final dccxsxon

. based on the evidenée received by the hearing anel, is made by

q hlghcf authority. Such a s?stem is r sujted for Gnev'ancc

Proccdurcs because bc fequire procedural due ,

nts

v(hnch institutions should considey in. estabhshmg pancls or

= commitfees or\)ghcr Hearing bodigs to dea) with these matters
' + isthe need for persons with expédrtise to serve-on these bodies. - o
- Expertise can be de;veloped heanng a vancty of cases over. . %

‘¢ an extcndcd penod'sf time; by rccelvmg training from persons
knowledﬁcable i evance "handling, or by srevigwing the -
yrecords of previgais cases dccxded by others. Large i msmunons |
“with a great number aﬂd variety of cases might'firid it chnrable

:': to émploy: a screening’ officerto decide if cases are fr;vo[ous or

D ‘with ment togassngn tﬁem to the proper unit and commnttce

and to‘gssure‘ pnomptness 1n their rcsolutlén Such 2’ person

could also provide. a certain contmulty and cxpemse to. thc
Rrocess .

-

- e - Pro’cedural Due Pioé_ess v

¥

. " Unfortunately, there is-not & cleag-cut answer to the
disarmingly simple.question:. what f ﬁroccdurc does the
. concept of due process Tequire? Cot fts have frequently noted

- that dye process is * ap elusive concept” whose “cantent varjes
' according to sp"ecnﬁc factual contexts. ".,(gannahv Larche, 363
’ J; Us »442, 1960). In Goss v. Lopez: the Supreme Court |
e nofed that the interpretation «and application of the Due -
rocess - Clause does not involve - mﬂcxxlSIE procedures
plicabl¢ to every imagirtable sltuatlon Ratheét necessitates
- a practical assessment of the “competing interésts involved.”
*_“The student’s interest JIs'to avoid unfair gr mistaken exclusion
“from the, cducatlonal"ptocess ” Thé schools; being ;‘vast . -
and complex,” are properly conccmcd about prohlbmvc cost' '
_ or interference with'the educational process.” In attemptingto - -
"¢+ outline “certain’ behch muarks to gulde us,” the Supreme Court
has firmly arfnouncéd that “The fundamenta&rcqmsntc of due
procéss of law i is the opportumty to be heard” (quotmg fro?/' .

N e zr» ) ) L




.program. In thes cases, the full panoply "of duc process - .

; AR D tan : . .
v . - L N LI . .
. o *’\ AT, o L7 f. ’ '
- . AT e . .

: Granms v. Ordean, 234 .U.S. 385 394 1914) “A.t the vcry

mimimum” this demands ‘some kmd of notnce and somq

.kmdofhcanng S e e AR E

“In tbc umvcrsnty contcxt ,
substantxally greater.in Discip
student interest a ﬂake is'his cO¥

‘process mandate is - .
ocedures - whcre the - -
fance in his cducatlonal )

"' guarantees should- be employed At the other end of the  °

® notice of thc chargc or contglg.mt and thc facts whlch,.

T

continuance are Grievance: Procedurcs glvmg\admmnstratlve R

_'rcvncw to a student complaint about someroutine institutional . ." .
" action. In these situations, at)mformal.opportumty to be heard °

mlght, often, adcquatc

et L
v

- At .the v ‘least due process requtres

h .

supportit = < . .
° non-prc;udtcxal time mtervals o )
® 'a hearing at which. thcrc is an Oppertunity to answer the

chargcs or explain a, position -

2mpamal d#lon—makcr BT RN

Additional components which mlght bcaddtd dcpendmg e
on the balance of compctmg interests, are: - E

- @ the right to confyeit and question the accuser | - " :

e ' the right to'call and 'étoss-;kénﬁnc witnesses  '.' | '; .
® . representation by lcga{ counsel ) BN _- R k
o a rccord of the hearing oo " L

. ®" -a decision based solcly on thc cvndcnqc at.»fhe hearmg

: _collcgcs and universities remains- that offered; by the courtin’ " *-

E “_,.~

‘The best statement of the“‘duc process réquirements fer

Dtxon V. Alabama

. . '
Fbr the guldancc of the pa!tcs in thcfént of furthcr o

procccdmgs, we state out.Wchs on the nature of thc S .
d-hearing rcqti}red by due process pnor to .- _
K *‘h""lﬁf o l. .‘j ‘l ’”. v .. ‘.
§l NI :




expulsron from a st[e:: llege or umversi'd They
. .should we think, comply ‘with “the . following

S standards. The notice should con'tama statement of - . c
S .t the specific charges and grounds which, if proven, e
et ‘would justify expulsion under the regulauons of the

“board of education. The nature of the. hearing -
CeL should vary dependmg uplthecrrcumstances of . /- :
: ~ the particular : e befgre us réqmres,_ ‘
o, : _ _somethmg more "llan informal i 1nterv1ewwnhan :

. o _admlmstratwe authonty qﬁahe college. ; , . |

By its nature, 2 charge of mrsconduct as opposed to
3 failure to meet' the scholasuc standards of the - °
.. - college, depends upon a collection of - the facts
' o concemmg the charged misconduét, easily colored . -
v\ . by the point of view of ‘the 'witnesses. " In" such
- ? o -cxrcumstances a hgm hich glves the boa.rd or “
. admmrstrahve auth mes of the, college anoppa¥- . . ..
"% ‘turity tohear both sfdes mconsrderabledetatlrsbest T
~suited toprotectthenghtsofall involved, TIuS1snot e

\ AP . to imply that a full ressjudlcml hean'rYg, wuh the

right to cross-examine witnesses.is requlred Suchg . -
. Hearing, with the attendmg publicity and distur- .
L bance’ of college activities;, mlght be detrimental to
“ - the college 's educational atmosphere and impracfi-
cakto carry out. Nevertheles ‘the: rudiments of an .
- .adversary proceedmg. may “be- preserved wuhout
encroaching upon the i ititerests of the college Inthe
. " instant case, the student should be given the names
"+ " 'of the:witnesses against him and an oral or written Co
. repart on the facts to which each \yuness tesuﬁes iHe Ce
' ~ shoQM also be given the opponunlty to present to
the board or at least-to an aﬂmlnlstrauve official of - .
the college, his own defense against the chargesand " -
to produce either  oral testimony or written . .
'af'ﬁdavrts of wunesses in his behalf. If the’hearéng is
, not- ‘before the board dlrectly, the results and
R ﬁndmgs of the hearmg should be presented ina’

o

~










- components of due process Whlch they will require in any

- particular case, educational institutions are faced with the _
necessity of drafting procedures which will ¥e generally"".' CL
apphcable They surely carinot rely. upon non-legally-tramed :

) admmlstrators to invent for each case a procedure which

report open to the student’s mspectxon If these
rudlmentary elements of fair play are.followed ina
case of misconduct of this particular type, we feel.
.that the requirements of due process of law will have
been fulﬁlled ' -

Although courts clearlyare wnllmg to be ﬂexnble about the

‘strikes the. proper balance between the competing interests in. .-

"that particular case. It would seem wisest to.keep the' )
' Dlsc1plmary and the Grievance Procedures’ separate andtryto*

make the Grievance Procedures as flexible and informal as

- possible. The Dlscnplmary Procedures _also should be kept

flexible, but clearly they must be consnderably more formal,

with special provisions for time limits and the content of the
" ‘notice, and the conduct of the ‘hearing, etc. In drafting’
- procedures the goalistofinda midgl%yemd which balances
_ simpljcity and: ﬂexxblhty on the one hand, and formality and

specifl®ity, .on the other. The hazards of too-elaborate

procedures are ‘ obvious.: They must be followed tq the letter :
- and failure to do so can produce additionallegal problems

the institution. Followmg elaborate procedures when it is not
.necessary to- do 6. can e very expensnve in faculty and
‘admmlstratl‘;e time. Elaborate proced,‘res which confuse or
\mpmndate the parties encourage the involvement of attorneys
as well as pglarize the parties and discourage informal

settlements. On the other. hand the hazards of too-simple.

procedures are also great. Obvnously, from the student’s point
of view, they may . deny full due. process. But from the
institution’s point of view they might also be aproblem. If basic

safeguards aré not guaranteed, the institution’s good will is’

suspect among all who deal thh it, mcludmg a court which

might later- be cons:dermg “ase mvolvmg over-simplified *

procedures, Laymen ofg}n laek an intuitive understanding

R Y
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o -about what*due prqcess‘inﬁlow . Hearing panel members r
. become involved in pointless debate and general confusron
. -~ -about how to proceed if the written procedures are notspecrfrc
E " Thiscan produce delay apd mlsunderstandmgs detrlmental to “
‘ all concerned. In such a case, the faculty membér ifivolved
. ‘could SUffen ds well as the student. Finally, too-slmple a
* procedure, jdst as too-complex a procedure presqnts the risk
- that'the over-all purpose and goal of the institution w1ll not be
served, thatyerrors will not be. discovered angd corrected. As
- Justlce Powel pointed out in his dissent in Goss: v. Lopez “a .
e trtmcated ‘hearing’ is likely to be considgrably less meanlngful‘. _
o . than the opport,gnttles for correctlng mistakes already availa-
B ble’
o ' " Rémedies and Penaltres N
, o lf a student brings #-grieVarice against an educatlonal
institution and a properly const|tuted hearlng panel decides
‘that the student has ‘been lmproperly treated, what kind of .
’ remedy may beé ordered .OF recommended" Written Grievance
‘Procedures rarely deal ‘with this quéstion, and as a result
considerable confusion ‘sometimes: is generated. Procedurey™
should/clarlfy whether panels can requlre achange inan unfair
or dlserlmmato(y pol|cy or/practice,~or only make whole a-
student who has been |nJured thereby, or merely require the
appropriate school ofﬁcral to repeat its original decision or
activity avordlng the mistake which injured the student. Any
- ruling in favor-of a student i is likely to be a ruling against a
e faculty member and ¢ toncerns about academic freedom must be
. - kept in mind. The ‘American_ Association of. University
‘ Professors takes the - position that student grades may be
rectified by a departmental committee of experts if-a
- professor’s grading evidences bias, inconsistent use of criteria
‘ ~ or inappropriate use of Cl‘llel'la However, many faculty feel
that any enforced change ‘of their grading is a violation of
" academic freedom. An institution should openly resolve this
N issue, before authorizing grievance panels to hear student grade -
\/ appeals In general, student Gi'levance Procedures often
involye ‘issues of faculty responsibility - and~ fair treatment of

‘L - ’ . -

»
- e .
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" interpretation was re ently endorsed b

T e,
3 - q

'students Hence, remedres ofteh i volve faculty rrghts and '

prerogatrveSr,For this peason it ig advisable -that the final

' d‘t‘:crsron-makrng poWer in such cages. be lodged in a dean or

chancellor or other authorlty %o rs,respected by faculty:

For Drscrplrnary Procedures against students it is
important that' institutional Tules and regulations indicate the
rangé of possrble consequences for violations. and that*

«

penaltres be- approprrate for the offense and- consrstently .

applied. Far more drfﬁcult issues’ surroynd the question of
- what type-of disciplinary* actrons will call forth the due process
hearmg requirements, Clearly, notrce and hearrng arerequired
beforelmposmgthe penalty fexpulsmnfor misconduct. Must °
there be notite.and hearin before a student is given a failing .
grade for cheating on'a test-or plagnarrzmg a term paper? The
~“dogic of Goss v Lopez surel)/requrres it. Justice Powell stated

_ in that case; *No one can foresee the ultimate frontiers of the

new ‘thicket.the Court now enters ” Crtlng such matters as hoi )
-to grade a student s work, whether a sjudent passes or faijsa"’
_course, whether he is requrred to take: certatn subjeets, whether
he may be. gxcluded from athletics or ot er extra-curricular
activities, Justice Powell suggested that "the. Court will now
Téquire due process procedures whenever such routine school
decrsnons are challenged“’ It would " seenr ‘clear that decisions
about such matters which are based on suspected misconduct,

" such®s cheating, do indeed have to be P eceded by notice and

hearing. ‘However, defisions about such mattérs which are
based on. academic achievemest and p formdnce apparently
do’ not yet call forth ‘the' due. progess procedures This,,
the Courtg_prpeals

for the Fifth Circuit/in Srisuda Ma
146, March. 1976). “The due Process”
requirements of notj e and hearing have been cdrefully limited -
to disciplinary decigions. Misconduct and a failure te attam a:
standard of 3cholafship cannot be quated There,,rs a clear

8
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A

'n.

(mrscondupt) hMus’t there be a hearmg before asslgnmg a low
grade’l What of a students farlure to attend class? Is this a.
“failure to attain a standard ofséholarshlp"“ If not, must there
‘. be notice and hearing before it may be taken into- account in
' assrgmng a grade’ L

What if a student s academic deficiencies are lnterrelated
“with emotional mstabrlrty" Must academlc discipline be
preceded by notice and hearrng" The answer to these questions
. is not yet clear although it seerhis ihevitable*that the next
decade wrllsee anexpansion, not a contractron ofrnstrtutronal
obllgaﬁo,ns to provide hearings. - - ..

ln conclusion ,the Fourteenth f\mendment requlres
publrc educational mstrtuftons to give a. student .notice and
"hearing before taking actrou adverse to the student’s interest if |
that action is based on charges of* mlsconduct The%ehawor
encompassed bf‘l‘ﬁe -Word ¥ mtsconduct is not yetclear. Atthe -
feast, it includes overt disruption of the educational process. It -
also Aundoubtedly includés academic risconduct, such as "
cheating’ and plagrarlsrn PotentraHy, its meaning is extremely’ -
broad. In Goss v. Lopezthe.Supreme Court suggested it might
- include charges of "any conduct which, if sustained and -
recorded, “could seriously dantage the students’ standmgwnh
‘their fellow pupils and their teachers as well as interfere with,

o& opportunities for hrgher edm:atlon apd employment

Because of the uncertainty abowt’ the«rﬁqurred scope. of 'V» ~

Disciplinary« Procedures,. institutions are’ Well-advrseq to,
develop comprehensive “ Grievance Procedures b‘y Whrch
- students may appeal actioits against thelr interests'and, feceive
~ a fair and impartial hearing; Since rnstltutlons are required. by -
Title 1X to provide Grlevance Procedures for sex discrimina~ -
tion issues, this-should besimple to accomplrsh When draftmg
Disciplinary and Grievance Procedures, institutions must +-
carefully Wergh various legal and administrative concerns in.
the five 'major categortes outhned In dealmg with these r.

LN . . .r,
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' "y - ve ! ‘ . ’ ..
e complex matters many educators may conclude with Justice - CoL
' Powell that the courts are makmg a mlstake placing such . ad

Mindiscriminate reliance upon the judiciary, ‘and the adversar o
process .." Hopefully, however, with wnse and restraineg’
'«admmmratwe leadeutup, the goal ofJustlce for stfdents chn -
be served and the views of the majority ofthegupre eCourtm N

Goss v. Lope: will prove claser to the mark: “awe ha 'exmposed -

réqunrements which are, if anything, less than }M‘ ir-minded” "
* s¢hool prificipal would impose upon himself . . .}
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L ST SO YOU’VE BEEN UED' ,
» COMPONENTS OF TH: LAWSUIT a
ooy StcphenR Rlpps s 5,
,. o Lawsults are not, _]USt thmgs that.happcn t0° ther people.
.. Any of us can be involved in.one, asaplamtnff ordefendant, in
p ; our personal capacity, such.asa result of a traffic accident, or in
) a professxonal capacnty as'a faculty mcmbcr, admmlstrator or '
"trustec Lo L Lo v

- A lawsuxt is-an. actlon or proceeding in a c1v1l court. Its
' " purpose is to-obtain the determination of a claim or gri€vance
" . ., in the form of arenforceable Judgment The lawsuit is based - -
. * " upon the cxnstcn& .of laws granting or denymg rights to the
. ' litigants, couns and Judges. to hearthe dispute, and officers of
. the state to carry out the decisions and judgments of the courts
_ : All of this-is accompllshed W)thm the [ramework of rules of
LV practice and procedure , N
The lawsuit is dlherent from the admmlstranve agency
. prooecdmg and the poss1blc judicial review of an agency -
proceeding or hearing. The admmlstx\atlvc agency is created
. and developed to express an expcmsc in a given area. Under '
. : enabling legislation, the agc;ncy promulga‘cs andenforces rules -
- andregulatiohs. Administrative agency hearings are somewhat
.f*-, . ‘more informal than court trials., During administrative agency
' ;J " hqa;mgs rulcs of evidence are not adhgred to, allowing hcarsay
: testlmony to be mtroduced ﬂ‘pwcver ‘evehat dgency hearings
the procécdmgs ‘must conform to due process standards. In
_ cases of.violations of due process or arbitrary and capricious
actions by the agency, the participant advérsely affected- ma)’
have recoursc to the courts throygh Judlcml review.

- The lawsuit is dlstmgulshed froma cnmmal procccding in

that.the person or e,nnty brm’gmg t‘pe action does itina private

capacity usually seeking redress in the form. of damages

(money), while the criminal action is brought by the
o . S \
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.that such agreements are- binding, that ‘both :p
submit to arbitrativn; and that one party may not take the
-other-party to court. Génerally, an arbitration is conducted by

.

government (lbcal state, féderal) through- the office of a

-prosccu,tmg attorney which seeks a conviction resulting in a
fine or jail sentence, or both becatise of thc v101atlon of a

-cnmmal statute.

e The,la-wsult 1s not the same thirigas ag arbitration hearing.

- Arbitration is a method of sattling a dispute irr the first instance
-'in'a forum other than the courts. Many commercial (including

igher education) contracts now require the parties to submit
theirdisputes to arbitration. The courts have ruled co c;é\sistcntly
ies must

laypersons named in the arbitration agreement or before a
body such as the. American Arbitration Association which will
designate the arbitrators from a panel of dlsmtercstcd persons
familiar with the busmc_ss involved. The a’rbltratlon award is

enforceable by obtammg a coufto.rder A “special procecdmg L
is brought before the cotirt, in ‘the form of a petitionto confirm .
-the arbitrator’s award. Awards are-not set aside by the court
- except in the case of fraud on the part of an arbétrator The

court’s action as'to the award results in a judgment which is

-cnforceable like any other judgment.

. Before a lawsuit is instituted, the. problcm will havc been,‘
. C cfully analyzed by the attorney.

‘Only after attempts at
ne}otiation and settlement have fallpd do the partles seek
res{ution of the dispute by htlgatlon It should be noted that
irfates indicate that in excess of ninety percent of potential

_ lawsuits are settled before suit is instituted, and probably

ninety percent of the. lawsuits that are brought are resolvcd
before or during tnal . ‘

The lawsuit ‘has four distmct\ghases and each. phase has =

several ‘components, Phase one consists of he drafting and
service of the summons and complaldt by the_persén: whb. 1s'
suing and the answer, or response, to the complaint by thc
person sued. Phase two consists of trial preparatlon and
i Ccs thc draftmg and ﬁhng of prehmmary motions and the



. " "use of dlsclosure procedures Phase three is| the irie 1tself
SRR which occurs-before a Judge or a jury. The fourth phase 1S the
appeals process. - ¢ : ,

&
_# - This paper will attempt to serve as a gunde hlghllghtmg
various techmcal and procedural procedures encountered m{\
. civil litigatiogf. The purpose is to promota uré:"}a{a.m.ngefﬁw
complexities of a lawsuit with explanations as to why_ thz/
{ S

;’; L o lawsunt seems protracted and never endmg S et
. SUMMONS COMPLAINT AND>A-NSWER
‘Surpmons T —

po - An action or laws{fit is commenced and Jurtsd}ctlon Is
~acquired by service of assummons. Some spécial proceedings
that are jn the-*nature of lawsuits are begun and jurisdiction
acqunred by the servnce pf a notice of petition ot order to show . *
_cause. iThe person who brings the action is referred to as the
T . “pfamtnff(or petltloner) while the person thatTs sued is referred -
g;&'_ *_ to as the defendant (or respondent) .

A summonsY& notice to the defendant that an actlon
agamst him or her'has been instituted by the plaintiff and that
Judgment will bg taken against the defendant if he or she fails to
answer tht summons. The sumrnons can be served,without a.

\gomplamt and its"form and method of servncc(be it persorial

service or s'ubstltuted service, is dictated by the court.
TN

A pleadlngl the process performed by the partles toa
‘ Iawsuit or action in alternately presentlng written: statements of
- their contention Jeach responsive to that which precedes, and
each serving to'.narrow the field of controversy until there
gvolves the issue or issues afftrmed on one s\dﬁ.ilﬂd't{emed on . ‘
the other, upon Wthh the pames can then proceed to trial.

Complamt,, “
The compIamt (or petition) is drafted by the plaintiff and -
~servéd on the defendans. The purposc of the 'complaint 1s to
anform the defendant of all the material facts on Wthh the
plaintiff relles to support the cause of actlon NG

. -

’
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'+ 4~ confusing “legalese”

A~

N specrfymg

A . The ccgplamt spells out the tttlePof the cause df action,

tife hame of the court in which the actron has’been.
brought tlte name of'the county-m whichhe tnal s requtred to
.be ‘had and ‘the name¥ of -the partr£ to ‘the -action, the *

) plamtrff(s) and Hefendast(sy It contairts a plain and concise

" necessary repefition,

statement of thE facts cpnstituting a cause of action wrthout

nu;nbered Miic e language used may be said to be in
and in. words ‘that may inflame the
laypersoft, such as fraud, mtsrepresentatron and intentional. In

reality ‘these terms are often ‘words of. art that Jawyers use

regularly to expreSS situations that are 1dtomat1c orpeculiargo
. the legal professron

The complaint ends with the demand of the relref sought
by the plamttff If recovery ‘of money s demanded the amount

V18 statcd o S o
_ ) /\ . . '..,

Answer °

Once tfe defendant h£ been served with the summons.

(which usually acco.mpanres 4he complaint), the deféndant
must-answer the summonseandicomplamt within a prescrtbed
period. The answer is a forfnal writté¥statement made by the

defendant setting forth the grounds of the defense. Atthistime

- a counterclaim may also be interposed. The ¢ounterclaim isa

v

>

claim set forth by the defendant in opposition to or in
dediiction from the claim of the plarntrff The plarntrff inturn

responds to the counterclatm (which in effect is a complarnt)-
~with,a reply. The ans@er may iaclude a set-off or recoupment .

" A set-off is a counter demand which the defendant holds
against the platnttff artsrng out of a transaction outside.of the

plaintiff’s cause df action, A recouprpent"ls\’k;qgmg back

something which is due because there is an equitable reason to

withhold it; and it, is now often used as synonymous with -

“reductron v and may be confined to mattegs arising out of the

.sameé.-transaction upon which suit is bro ht (Blacks Law

“Dictionary, Fourth Edition, 1951). o R
, .
- R
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-3 ‘ ']‘hcrcis'-ho'ne'cdlo e llonthelaclthdtthemltulsta;e of
the lawsuit sets the tone for lpng periods.of time spent, not only.

commuames and exlens) ns of fime for respondmg to the.
various pleddmgs The d ay devices are. momtored bv court
'rulcs that prescribe® certai trme limitations, :
o TR_I-AL R[:PARATION |

- Motions

A motion ;s a redfuest to the court to require th%dversary

lawver to do somethm}, ornottodosomethm& in fuftherance =

e of the case. They are also used to make or preserve a record for
. appeal. Most commonly, motions are made prior to thetrlalm
L ' prepdratlon of the case for trial. Agarry whlle mformatlon
: . technical requests. strategy and at times, delay rare notJust the
_objectives of filing a motion, lhe\ are lmp tant aspects of*
o litigation. Itis important for thedawyers to avaihthemselves of

-irritate the pa Kt.s tothe action. The | pa\les therefore should’

understand: thé reasons™for motion practice and its partinthe .~

lawsuit.. These pre-trial or prel{.mmary motions are too
s 4
K " numerous to list | in thcrr\entrretv but a\few rmportant types will
. "btdl\CUb\Ld 2 ' ) N . : \

o Mouon 10 [)mnm The mouon to drsmlss may t be made

. by the dctendant and'is usually made. prlorto frlmgthe formal
) answer., 1h|s motion seeks to dlsmrss the complamt of the
-plaintiff for one of the lollo’vung basic reasons: the court has no
Jurisdiction oversthe person ot subject- matter there is an

in drdm% and. respon ing -to plcadmLs, but also for,

. mousa practice, The delay whether connived or real, may

action pending; there is no cause of action’ spell d out in the .-

»compl.unt orthe défendant is not a ‘proper party to the suit, If
© o~y the dctendamsmotlonls granted, th&casels dlsmlssed In most
. }/ mstan('e& \"'!hou: pigjudice (the acuop can- be. re’m§t|tuted)

rather than on the merits of the case, with prejudice (the case . -

‘cannot be remstltuted) For example, section 41 (B) (3) ofthe
"Ohio Rules of Civil Procedure provrdes that a digmissal ofan
actjon | except as provrded in section 41 (B) (4; oberates as an
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' othermse specnf:e

. ﬁle a, motxon for summary

/ Barthold. Depositionf ayd Other Disclosure, Practicing La

. B ., | . . »
' . ’ ' ‘//\
FAT N ;
- ~p o, - s ’ :

%

ectlon 41 (B)(4) state’s sthata dtsmlssal for v

lack o,%unsdlctmn dvelthe person or subject matter or failure

to join Jparty shé’llmperaﬂe as a failure otherwise than oqthe ' .
' 'merus e e R .

N Monon Sfor Swm a_m Judg zent l’npractlce once issue is - _
joined {an answer fnled%) the Tendent) some attorneys will .Y c

, Judgment lf plamtnffcan prove by
motlon is made If granted, .-
gment “which means plamtnff

e ments(wnth prej udlce) The

+ .
issue’ of fact and the case can be ecnded ‘as a matter of Iaw "

defehdant may make | a motion for a re 'deﬁnite statement |

. 1
Each potion requnres research gatherm ofevnddnce—and T
drafting prior-to its submission for. argume t This ‘s tlme L
consuming, and fee wnse can be expensnve
Dlsclosure c o - I . .
The primary purposeséfﬁgre -trial discloyfire is\to collect o~
‘evidence. ‘A second purpose¥is to make sur that & Ndence is :

available at' the trial orto preserve testimpny v Of adwitness. .t
Other,purpqses include: the bindinggfa withe '
lawyer uses disclosure to commit a party to a pa
facts or. story. provmg .t-he

- the, opportunity for s tlemc;nt negotnatnons (Goldman ‘\
Institute, 1966).

| A
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. will be dlscassed to show the eed for drsclosure and how 1t
- operates’ . . - T

o
R

Pt with motron practrce the number of dts&losure .
methods, devrces and’ techniques are tqo manv to list. A few '

-
B __RWPS

Oral Deposz?zons A common dtsclosure dcvrce 1s the oral B

_ deposition. Generally, the purpose of an bral dcposmon isto

ob&nn from the opposmg party or ogher witnes$es important - .

. and relevant information and documents whtch the other side
"o witnesses. possess or control and which the other party to the
lawsuit should have in order to be fully pfepared for trial. *
Testrmony under oath i is taken . . : o

lmerrogalones Interrogatorres are written questron‘tr
asked of . the other party to the lawsuit or vntnesscs. .always
under dath, that allow a broad area of inquiry. In all cases
both sides are aIIowed to examine each other quite freely asto
‘all facts and circumstances relating to the’ respectrve clarms and

o]

defenses of ‘the parties. _ T " S S

. "o"',. L

Nolxce 10 Admijt. Thts notxce is a wtrtten request to. the.‘ .

other party to admit to the truth and genumess of a document,
photograph or. other piece of prospective evidence whose -
authenticity would otherwise need extensrve proof at’ trial.
Failure to respond . is tantamount te the admtsston sought:

Refusal to admit, if proven wrong at-the trral resglts in the v
refuser being responsible for expenses and attorneys’ fees '

‘ The description of these’ motions. and disclosure devtces "t
should give some msrght into:the behind-thesscenes develop- . -
‘mepts of a lawsuit. Ihey‘should also allowunderstanding as to
why they are employed and' why théy consume-tine that often ’
.appears te—be.undue delay, byt in the long runjis. npt > -
IR * \ S
THE TRlAL .
A trial is a Judrclal examination ‘m accordance  with the
law of the'land, of a cause! either civil or crrmmal of thei 1ssues

between the parties, whether of law or faet, before a eourtthat

has_jurisdiction over if. The trialcan take place before djudge
-or can be before a jury. m whtch the .issues of fact are

v 168 ST



' determined by the:verdict of a jury duly selected, impaneled ~ -
‘\ . and sworn. (Black’s Law Di('(ianz'zrr'? Fourth Edition, 1951)." °

Methods of Obtaining Eyidence for Tt;al’

Notice 10 Produce: The document known asa "Nonce to
.Produce” is just what its name |mphes The attorney serves,
'Up((m his opponent a notice whlch requlres the opponent to
_ ", “produ e dht the.trial certain le(ters or décuments which are.in
o~ t’he possesslon of the: opponent)md which.have an immediate  « .
bearmg upon the case. If they are not produCed atthetrial,and .~
. no .vahd reason is offered for failingto ‘produce them, the.
o attorney who served the Notice to Produce will be permltted lo'
' offer sebendary evrdence of the contents of sych papers

'

\
\ Subpoenas There are two Kkinds of subpoenas (1) the 2
iy
subpoena which’ requires the individual named in it to ,appear
in person at the trial. This does not require the production of
. -papers; and, (2) the subpoena duces tecum whlch requires the
\.-_ individual or eorporation named to- produce apers. docu-

ments or, arncles descrlbed in the subpoena

’

The subpoena isa pOWerful mstrument avallable to both,»'
sldes of the litigation. A subpoena must be served personally
-upon the one subpoenaed and the per n%ubpoenaed must be -
pafd the statufory’ fees. Failure to respond to a subpoena may
be punlshed by- contempt of court. :

Tnal Memoranda "

“The purpo&e-of a trlal memoranduim is to bring to the.
attention of the court the applicable statutes and decisions of
the ‘courts- in.other cases, together with legal reasoning. in
support-of the contention of the side represented. It is well
‘researched and drafted arnd.takes time it its preparation. '

N
Rt

A Descnptron of the Trial =~ 7, v

If the trral is to take place before a jury, the ﬁrst step is the
process of the jury selection. Whether with aJury ‘ortpajudge, .
_.the trial then: proceeds with an_opening statement by the s
attorney refpresentlng the plamn%hlch 1s usuall*followed by

. . r.




t ; : ‘ ‘ Q
an openmg ‘statement by the Attorney representing -the

defendant. The opening statement contains a brief description .

. - of the nature of the action, the issues involved, a stagtement of

the facts and indicates in a general way -‘how t roof will

. sustain the allegations. (Jox, Lawyer’s Coucise Gula'e to Trial
Procedure, Prentlce-Hall 1965).

1, o Following the opening stateménts, the plamtlﬁf attempts
. to prove a cause of action, through the €xamination_of -
”, ., Witnesses and the introduction'of evideri¢e and exhibits. Thisi is
* first a‘ccompllshed by the direct examination of the witnesses

.‘ attorney has qompleted the direct examination of each WllnCSS

the’ defendant sattorney may cross-examine the witness. When

= this part of the trial is completed the plamtlff “rests.” If the ¥,
plalntlff has suceeeded in. provinga cause of action. (prima facxe

gase), the trial continues with the defendant provtng a defense 3

The attorney for the defendant conducts the d|rect exam
_ tion of each witness, followed by the cross-exammatlon ofeach
.+ witness by plamtlff‘s attorney. The defendant then ”rests

oo . Tradmonal motions, such s a, motron for a d1rected
o, verd|ct are made These mononi are usually denied by the
judge and the trial proceeds to the clomng arguments, made by

each attorney in turn. Theclosmgstatementgenerallycontams .

" development of the theory of the case as presented in the

opening statement, a discussion of the principal issues, a_

statement of facts as developed by the testimony &nd exhlblts
‘and a request for a favorabld verdict. (Jox, supra.)- .

. - Followmg the closing argdments |sthejudge smstructlon
to 'the jury as to the Bpplicalle law in the case. After the
|nstruct|ons are glven to the jury), thejury then deliberates until
" it reaches a verdict. If there is ot ajury, thanthejudge decides
the case. - = . ° ' :

. “.

Judg'ment'vand. Enforqemen‘ '

. on the court: records as ‘the c0ntrollnng ed|ct L P

O
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~Ajudgmentis a paper preparcd by the winning side which

says either that one party to the litigation has the right to

.= recover from the other party a sum of money and statutory
costs, or that one side has lost the case to the other side and

cannot recover any moneyv and must pay the costs; or,inacasé._

N

which .does not involve money, it may say that one side is
required tordo or not to do somethmg wnth respect to the other
. side.

- o The judgment is enforcewble by an “execution. “The -

. execution is.a paper that directs a sheriff or marshal to take
*  into his custody (levy) and sell at publlc auction the property of

" .the Judgment debtor in payment of the Judgment It is also , -

possible to execute (garnishment) on the salary or bank
account of the judgment debtor <

' ~
Wllh the conclusign ol the trial, there rs a winner and a
loser. If the losers not satisfied with the outcome of the trial,
and is of the opinion that as a matter ofclaw the trial court’s

decision should be reversed. then the néxt and-final phase of .|

the lawsuit, and a costly one. fee-wise. is embarked upon.
. . L ' . .. M

ST L .:-‘., . APPEAL§ Lo |

-

Ioslhg party. ThiNappeal is addreSsed to an appellate court
which is different than a trial' court and is a court of “higher”
jurisdiction. The appéal arguments are submitted to the court

.1n the form of written briefs followed by oral arguments before -
a panel of appellate justices. Pending appeal it is ‘possible to

stay (suspend) the operation of the Judgment until - the
disposition of the appeal.-The appeal is taken by the service of a
Notice bf Appeal on the other side with the time prescribed by
law (usually thirty days). The appeals procedure is specific gnd

A Junsdlctlon -

i

There must bc a preparmg of the record on dppc.d and the

- filing of the record and of detailed briefs and other documents .

"o

" with the appeals court. Appeals are heard before a panel of

O
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The Iai\p}eir\i’lts every Judgment to be appealed by the

dictated by the rules o( the appeals or supremc court m each



-

judges on the Appellant s Brref (one who appeals) and the
Respondent’s or Appellee’s Brief (one who is being appealed).
Counsel for each side within a time-limitatian argues the case
for the respective parties. The arguments are strictly on points -
~ of law as submitted in the briefs: {There-are no witnesses.. The
appeals court is not.a trial courl but a court constituted to .
review any errors of the trral court tha?’ may have been
prejudrcral

The description of the, lawsuit from inception to appeal
“ presented is brief. It takes volumes to descrlbe in complete-
detail each component of the trial. However, this papetwas not
prepared‘to be a**nutshell” course in trial practlce but rather ta
aid persons that are present or potential partles to'a suit and

persons who areina position to adyise colleagues and staffs of

the complexmes delays and procedures of the laWsurt

P
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LT _COMPLI'AIJCE WITH FEDERAL .

*. .« . " LEGISLATION. .~
‘ RELATING TO DISCRIMINATION - -
2 ON THE BASIS OF SEX AND RACE -

R ‘ a JanCtL Wallm L e

Nearly every issue of- the Chromcle of Hzgher Educanon -

s carries an article, letter or edlto‘rla‘l fram an academrcna‘n o
deplonng the mtruslon of ‘the’ "Federal government in thé
governance sof hlgher education. Nearly Jevery tssue also
“carri€s-ah articie .or letter- frém, an organization representmg:
‘women and. rmn'onty group merhbers’ deploring the lack of
enforcement of tlie Federal laws and regula(rons and the lack -
of - meamngful progress in employment of women and
mmonty group. ‘members. on the facultles of- institutions of
hlgher education. R .

P

Robert M, O'Neill 'has ‘described the twp types of
‘pressures wluch have beeri’ operatlve dunng the past decade
: and which have-contributed to the unprecedented governmen-
tal regulatlon of hlg.her educatron e, \

The’ mternal' pressure has, been fot greater govern-
mental .’support- to the .private: colleges- and
quersmes many of which have been faced with

. X_ near financidl crisis as.a result of rising costs, - -
dwmdllng enrollments, and- uncertain _private
suppqrt in thg' 1970°s. From- outs1de .higher L
education, about the same time; has come much Lo
- -political pressure for greater accountability of '
- ‘higher educatlon in regard to race and sex. Even

“.. - where overt discrimination has not been practiced,
women and minorities have been dramatically -
underrepresented in. graékgte andrprofesslonal
student bodies, on facultxes and professional staffs. -

' -
ta v e . . :
B o . . . . . .
* . . . - ' . . . "
: . . . . .
‘. - .




Si‘n'ce few institutions of higher learning voluntarily

‘undertdok to correct the situation in the 1960’s,
goyernmental - mandates for- affirmative action
bccame ifievitable i in the 70s.!

Thls paper will briefly review the Federal laws and .
-regulatlons concerning race and sex discrimination in

educational institutions and some recent developments in the

'courts relatmg to them..

EQUAL PAY ACT OF 1963, AS AMENDED
Thg first Federal law proliibiting sex discrimination in

L Iemployment is the Equal Pay Act of 1963, as amended by the

Education  Amendments of 1972.2 Non- professlonal em-.

- ployees of. colleges and universities have been covered- smce

the effectxve .date of the-=Act; professional and faculty
em_ployees have been covered since July 1, 1972. The Act’.

" prohibits dlscnmmanon on the basis of sex inthe rate of pay
for equal work” requiring “equal skill, effort and responsibil- )
ity” performed under similar workmg condmons ” The Act “ .

provides: . C .

No employer havmg employees subject to any’
prevision Iof” this section shall discriminate, within c
any estabfishment in which such gmployees are =
employed, between employees on fhe basis of sex .
by paying wages 'to employees, in such establish-
ment at a rate less than the rate at which he pays
wages to ‘employees of the ‘opposite sex .in such
establishment for equal work on jobs the perfor-
~mance of which requires .equal skill, effort and .
responsibility af which are performed under
similar workmg conditipns, except where such °
payment’is made pursuant to (i) a seniority system;
(ii).-a ment system; (tii) a system wh)ch measures

-

g

%

1. O'Neill, God and Government at Yale: The Limits of Federal Regular'ion

olegher Education, 44 Cin. L. Rev. 525, 527 (1975)."

2 Equal Pay Act of 1963, as amended by Section 906(b)(1) of the Education
.Amendments of 1972, 29 US.C. § 206 (d) (Supp 11. 1972).

'S
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| .
earnmgs by quantity or quality of productlorfl or
(iv) a differential based on any other factor pthet
than sex: provided, that an employer who is paying
a wage rate differential in v1olatlon this
subsection shall inot, in order to comply h the
provisions of this subsection, reduce the waJe rate
of an employee. ’

" The Equal Pay Act is administered and enforced by the-

Wage and Hour Division of the Department of bor. There
is no formal complaint procedure; complaints may be
submitted mformally b’y lelephone or duringa personal
mterv1ew

FuXthermore, the name of the complaining

disclysed to the employer, unless the complainant ¢ conSents to-
isclosure. Investigation (of~the complaint will usually’

such\
require examination of all wage ‘records of all mployee$ in
shmlar levels of« employment This .broad in
necessary not only to maintain the confidentiality of the name

- of -the complainant, ‘but also because the complaint will be"

treated as'a class complamt on behalf of all simi arly sntuated
employees - b o . S - )

Ifa v1olatlon of the 'Equal Pay Act is found|to CXlSt the

employer will be ordered to raise the pay of lall affected -
" employees, not ‘merely the complammg party, and to give

stigation is -

backpay awards up ‘\o ,twochears for a non-wiliful violation, -

up-to three years for a Willful violation. The employer may

not reduce the wages of any employee in order to equalize the ~

pay rates. ’

responsibllity s been interpreted to“mean comparable-or

substantlally similar, not identical. The Department of Labor,. - .

in its Interpretative Bulletin, has stated:

Congress did - nots intend that inconsequential
differences in a job content would be a valid excuse -
~ for payment of a lower wage to an employee of one'

Alos' v» L B . E ’-":.-.',:.' [

“r &@ )
Smce-th%::eptlon of the Act, “equal skill, effort and -



< . .
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_sex than to an employee of tlie opposnte sex if the
“itwo are performmg equal work on_essentially- the
same job in the same~establ|shment 3 :

These cnterla- .are relatlvely -easy to apply tq sales
persoznel custodlal employees, clerical ‘workers and assem-
bly li

.' ‘ Faculty members are generally hired and pald on the

' basls of special skills regarded as essential” by colleges and

| ‘that all members f op

_geable from one di
- process of judging the
‘the application of pufe,

umVer;sxtles to mamtam scholastic excellence. As long as these

. skills are clearly and explicitly articulated and applied in a -

non-dlscrlmmatory fashion, variations in salary based on

_variations of these .skills may meet the requirements. of the

.'_.Act. . ‘ _:q..°-', S : . s ‘>v~ o .: '

. Application of the Equal Pay Act becomes'more difficult

-in the .consideration . of mtgrdepartmen 1. variations “of .

salarles At most colleges and umversmes ese¢ variations are'
wide, and generally reflect dlffere‘nces m~market c{)ndmons
outside of the institution. Faculty‘members are not-interchan--

\ dmdual's merit further ‘complica
n'-subjectlve cntena

. Neverthele when he stat,tstrcal evidence demonstrates

The ﬁepartment of labor has not yet rssued guidelines

g specrﬁcally for educational mstltutlons . College and universi ‘
ty .“admmrstrators .must, in.the’ meaﬂQme assure that/’_)' :

mtragicpartmental differences’ in salaries - are based on

'vobjectlve, explicit Cnterta not on sex. .%

3. Equal Pay for. Equal Wark Under the. Fair Labor Srandards Acr -

. lnrerprewuve Bulletin, 29 C F.R. Part 800 (1976). o

‘s el
4 L

'“it6

workers. They become more dlfﬁcult to apply wnth -
~ the extension of the Equal’Ray Act to profesSnonal employees
' pamc'hlarly in the academi settmg

«

sex m all departmehts of a college or -

N
.

ipline ‘to *another. The peer - rev1t
t 8\

-
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g -~ TITLE VI OF THE 1964 CIVIL RIGHTS ACT
' Title VI of thg 1964 Civil » Rights Act! prohibits
discrimination agamst students- of educational institutions on
.+ the basis of race, color, or natlonal origin; it applies to all
educatlonal institutions receiving federal funds by way of
grants loans or contracts. It is administered by the Office for
.+ Civil Rights*of the Department of Health Education and
Welfare and has been ammportafnt enforcement mechanism
in school desegregatlon cases."

W TlTLE VII OF THE 1964
. CIVIL RIGHTS ACT, "AS AMENDED:-

- Tltle V11 of the 1964 Civil RightsAct, as amended b{the
Equal Employment ‘Opportunity Act of. 1972, prohibits -
discrimination in employment practices on the basis of race,
.color, relxglon sex or national origin. The Act is enforced by .

' the Equal EmpJoyment Opportumt‘xCommxsslon ts, pow s

. were expanded by-the 1972 amendments. The coyerage of
Act also was expanded to includeé ernployees of¥dte an

. municipal governments and educational institutidns, a lar
segment of the workforce prev1ousty excluded.

On March 24 1972 ‘therefore colk:ges and unwersmes

-.were met with requlrements to. comply ‘with a, full-blown

enforcement mechanism and body. of - regulatlons -and

> ~administrative and court decisions Wthh had been developed'
during the perlod from 1964 to 1972

Title V11 defines an unlawful employment practlce as any
whlch .

~

R (N results in a fallure or’ refusal to hlre any 1nd1v1dual or
: .'(2) results in the dlscharge of any lndmdual or

(3) differentiates between 1nd1v1duals wnth respect to compen-

sation, terms’ conditions or privileges of employment, or
. . : -2 T

4. 42 U.S. C.§§ 2000d to 2000d-6 (1970).," _ - * .
5. 42 U.S.C. § 2000¢ et seq.. as amended (Supp 11. 1972), " -
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4) llmlts scgregatcs or classifies employees or apphcants for’
"cmploymcnt in any . way which would deprive or tend to
}?—J}\ *  deprive any-individual of émploymcnt opportunmcs or -
D - otherwise adversely -affect,_gmch “person’s employment
‘ status because: ofsuch pcrsen‘?’race color, rcllglon sexor
National origin.- , ) L RO

-
‘ .
- “\..

The law provndes for reccnpt of complamts review,
investigation, -attermpted congciliation, and ultimate enforce-
.~ ment through the- courts by thc Equal Employmcnt _
N Opportunity”Commission. In states in w'hlch propriate
state agency exists. the EEO€ will refer the X oomp aint to the
state agency fori mvcstlgauon and review. If the complamt has
not been settled to the satisfaction of the cqmplammg party.
within l80 days after the ﬁlmg of the complamt the ..
complainant may requcst and receive.a- “nght tossue” lettcr'a
from the ‘EEOC, 3 Ererequnsne foroﬁlmg a private action in . -
- ~federal court undcr Title VII. With a backlog of more. .than " ;
X 2,000 cases and a’tlmc backlog of from two to three. years, the
' . pnvatc action is frcquently resortcd to by complamants

- "Ina "Title Vil4action, lt is not necéssary to prove that

“ S dlscnmmatlon was overt, deliberate or - motivated by

.- ~ maliciousness. . The Supreme Court held, in the landmark

' decision of Griggs v. Duke Power Co.,* that any employment

practice which had an adverse effect on any member of a

- Ap:otectcd class would constltutc an unlawful emnployment’

- practice -under Title, VIL. In this case, the employer had,

i h school diplomias and an -intelligence test for

entry-lével unsklllcd employees;’ the court held that these

‘requirements were not related to thc'Job requirements and

had 'had an adverse cffcct on black appllcants for employ-
ment. o :

s -

RE Slmllarly, hlrmg pracuccs Wthh rély.on word-of-mouth '
: - refcrral~ although facially neutral and- non_—dnscnmmatory. '

6. -401 U.S. 424 (1971). - . .- L

e

iy



" may be“teld to be- dlscnmmatory i thcy pcrpetuate a
g;cdomu?and‘y whlte male workforce 7 .

lh Fitle VI litigation; an mdmdual need. only cstabhsh a

pnma chze case of discrimination; the burd&n then. sm(ts to' 7%

the emgloycr to prove that the particular practlces elther are

non-diseriminatory, or are justified by busmcss neccrssnty\ Thc
burden then shifts back to the plaintiff to showethiat these

alleged . non-discriminatory reasons ,were a pretext . for
1 nmmatlon 8

Statlstlos may be useful to a litigant m estabhshmg a
.prima” facze case. of discrimination in hmng practlces
" promotion practlces, or in salancs, the cumulative effect of
these ' practices may show a “pattern” of discrimination
N agan}st female or mmonty group cmployees R

o Decisions of-the EBOC and the courts ha¥e made it clea
s ‘that educational institutions must alsobasc thenr salancs and
- . hiring and  promotion’ decisions. on ob]cctlve _]Ob related

~ ' Ccriteria. The courts appeéa) to be granting considerable .
: “latitude .to colleges and unjversities . in the exercise of
? - professnonal Judgmcnt in promo lon and retention cases.

* v+ ;. In Greenv. Board of Regems,9 the plaintiff allegcd sex
e dlscnmmatlon m the failure of ‘Texas. Tech University tq
o promotef:her to thc rank of full professor after twenty-five
“ Iyeai's “The cntcrta which the Umvcrslty had ‘used (teaching
“ i ability, p blications and - service to .the "university and’
oo " mmmumty) and the process of review were ap?roved by the
- Dnstnct Court, which held: B - ok

,/ ) Prorqotlon %o the status of full profeser catinot be T

o emed solely by longevity and the .numerical .

. lation- of advanced .degrees and written
P works ~The fagtors to be considered are’ not

7. Parham v. Southwestern Bell Telephone Co., 433 F. 2d 42’1 (8th Cir.
. 1970).

N -_ 8. McDonnell- Douglas Corporallon v. Green, 411 U. S 792 (l973)
S ( " 9. 335 F. Supp. 249, aff'd 474 F. 2d 594 (5th Cir> 1973).

v

N
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.+ susceptible of uahtitat‘ive,'“mchsurcmcnt but must
be weighed qualltatlvcly in ‘accordance yith @ o
- established guxdclmcs % : ] '

+ In Faro v. New York Umverszty,” the.court said:
«_© . Ofallfields which the fedéral courts should hesitate -
] '~ to,invade and take ver, education and faculty
~ appointments at a university level are prohably.
Jeast suited for fedcral court supervnslon 12

B

The EEOC appcars ne\to be as rcluctant to mvadc the
prerogatives of academ -in ‘one decision .it charactcnzed ‘
criteria for, promotto as “highly subjective” ands f.‘amor- /\
phous™ " AL e

. - Ina ' dec1810n the EEOC found reasonable cause . J -
- for dlscnmmatlon to. exts‘f in the denial of tenure to.a-female -
2 facult‘y n”];mbcr ba,}ed on the totality of the cnrcumstanccs In
.-, " -spite of -documented complamts fréom- students and fe)low _
) facylty: members about her mablhty\to work well with dthers, ¢
the: EEOC found that. wage discrimination between male and ¢
fcmﬁ'lc faculty members existed on.a widespread basis. The -
- Commission held that the “entire ,gx)occss of determining who
.,-shall or shall not be reappointed is accomplished in a hlghly
" stibjective, cssenhally non-rcvu:wablc manner. L o ‘

’
.

a

’

Collcgcs and . universities cannot assume that all courts '_ o
wnll be reluctant to “invade and take over” their dec&tons -
_ relatmg to salaries; hlrmg, promotion and retention practlces
Critéria should be as _explicit as possible, should be clearly
P Job-related and "the reviewing process should previde
' -.»adcquate reasons for any negative decisions. If. wide, -
dlscrcpanc1es eXigt between salaries and rate of’ promotion of
_ white males an femalcs and mmonty group members a
10. Id. at 251. SR T e
11,502 F. 2d 1229 2d Cir. 1978y, 27 -
12 1d. at 1231, e
13EEOC Dec.s.o:}usz (Nov. 12‘.'1973)’. 7F.EP. Co
~ 4. EEOC Decision?74-15 (Aug. 7. 1973), 6 F.E.P. Gab. }

L !1020._




('a

Collcgc ind unlvcrsny*ac;xﬁmlstrators should be guldcd
by the perceptive advice offered by George P. Sape in his

‘ analySIS of the effect of Tltlc VIl on cducatlonal institutions:

>

7. ~savor the memories of-h carller era,

e . Educational institutions, ini the! evjf\otthe law,
- are viewed merely as employers,-not-unlike those

employers who have tradmonally ‘béen subject to ©
the provisions of the act. Title. VII, therefore,
approaches a coljege.and upiversity not with any
specnal fcelmg, like that of an'alumnus r rningto

ot tatheglike -
a techmcmn who - mpst correct system _
which is holdmg back the full op tiondf a larger  ,
" unit..In this case, employment d; rimffation inthe .
college o, umversxty se g is.- “the ‘same n&?

K cmploymcnt dlscnmmatlon on the asscmbly li

_or in the executwe ‘suite of, any maJor corporation, ~
“and rhust~ be dealt with in the same manner. The
root problcms are the same ones that have plagued '

- oth! busmesscs and othér.employers, the condi- -

< tions which have led to these problems are the . )

.same, and the solutions canngt. be far dsfferent ¥
. & ( ) .

: .TITLE IX OF THE
EDUCATION AMENDMENTS OF 1972,

Title 1X of thc‘Educanon Amendments of 1972, as
amended,'¢ prohibits- discrimination on the basis of sex
against any person under any etducation program or activity
receiving federal assistance. Educatlonal institutions at all ~~

18. .Sapc Title Vil of the Civil Rrghz.s Act of 1 964 as amended in Federal

Regulations and the Employment Practices. ofCollcgcs and Universitics,
EEO-1 at 22 (Jan, 30. 1976). [This manua¥i$ published by the National
‘Association of College and University ;Business Officers. One Dupont
Circle, Washington, D.. C. 20036/, g an excellent manual, and is’
" _avaifable at modcst. t:ost 1 rccon}m nd'it to evcry college and umvcrsny

' administrator.} -

16. 20 U:S.C. §§ '1681-1686.as amcndcd (Supp v 1974). /
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o levels a"-re'inc‘l"uded,:(b.ut there are

‘e, [

some specific :xéq;bthans.
= ffom the act. Réligious institutions.are exempt insofar as the
law would not be consistent with the religious tenets of the
organization. Undergraduate institutions VIwe
~been single<sex institutions are”exempt a\ to admissions.
Social fraterhities and sororities and organizations siich as the -
<~ Boy Scouts, the Girl Scouts, the YMCA and the YWCA are 7
exempt as to their membership practices. ' ‘

.

Y

After adoptiog, of Title 1X, the Department of Health, ..~

Educatiof and We}are spent two years 'dfaft'ing'q:gul%tidns' '

T for its implementation. HEW received nearly 10,000 re- -
< - Sponsgs to its draft regulations, arid thereafter.revised.some of . -

‘the regulations’ After a 45-day period.for review By Gongress.

> . the regulations becafie effective on July' 21, {9]5.'7 . -

T Intense .fobbying '.by wo;nenfs" organiza jons and -by - 5’ S
repfgsentétiv’es of intercollegiate athletic prograims ‘accom- ° x .
; panied the review b_y~C(_)ngré’s§.-;bug,nofchan'ge'é were adopted.

The regulations include - detailed examples of praciices\
- which are permissiblé ahd-‘impe_rrhiss‘ible under, Title 1X, * - °

),

) , Lt LI :
% !.- 1976, €ach institution had to have ¢valuated !

r}i-,_*‘g ,-'-";j'i;i‘s"bg ey 'prpéeddres and modified those which viblated SN
? - the regulations Secondary and post-secondary snstitutions

‘were given an additional two-year period within which to "~
bring all of their athletic programs into conformity with the -
regulations. A statement of pglicy of non-distriminatidn®is to?- 7+ °
o be prominently, contained in e ery bulfetin, -catalog or
£ - application form. Each educa(ional ifjstitution should- -
designate -at least one employée responsibl for_-carryingiout,\ .
« ' the regulations, and grievance pracedures should be estap- j ’
_lished. This infofmation should be disseminated to each . .

- student and empldyee of the institution. .

' ~

The following summary of the regulations was published | o
.‘ by the Office for Civil Rights in June, 1975 in an HEW Fact -
Sheet: ' AR o

17. 45 C.F.R. Part 86 (1975).




LR e ADM]SSH’)NS o .
v The final regulation covers: rec‘ruumem as«well as:__. )
all admissions policies and practices:’of - those A

, récipients not exempt as to admxs,ﬂons It includes " .°

ce f'. specific prohlbmons of sex dlscnmmatlon through
o ' - separate rankmg of apphcants application of sex-
based quotas, admlmstrahon of sex-biased tests or
.. selection criteria, ard® ‘granting of preference to
o S applicants Based on thelr attendance at ‘particular’
v institutions if the preference reiults in sex discrimi- 0
| nati®n. The final regulatlon also forbids. appllca- o
tlon m a dlscnmlnatory manner of rules congcrmng':

N the basis of pregnancy and related -
ondmon' providing that recipients shall treat.
: my ndodlsabllmes related to pregnancy in
- the &, way as*any other temporary dlsablllty or
S hysrcal condition. .
e o Generally, comparable efforts must be made by
& ‘ -‘L reciflients to recruit members of each séx. Where '
™ discrimination previously e'sted additional re- =
. cruitment efforts -directed \(primarily toward .
o members of one. .seX must be underigken to remedy
the effecls of the past dzscnmmauon

LY L3
‘_. e -‘

TREATMENT o S
C As stated before, although some 5chools are ,
- ~ exempt from Title IX with regard to admissions, afl ‘

schools must treat their admitted students without
discrimination on the basis of sex. With regard to
treatment of students, therefore, the final regula-.
tion applles to recipient pre-schools,‘ elementary
and’ secondary schools; vocational schools, col-
leges and “universitties at the undergraduate

graduate and professlonal levels, as well as to other

. agencres organizations and - persons Wthh receive

[ . . ,a
T

et

~a



_ Federal funds for educatlonal programs and :
s S o activities. ;

' (“Srp”ecnﬁcally the treatme.nt scctlons )of the rcgula-
AU - © tion cover the followmg arcas '

:‘ﬁ) Aceeds tb and parucrpatlon in course offcrlngs:;
SO and cxtracurrlcular acnvmcsY including ¢am--
. L pus orgamzauons and comp itive. athletlcs

Ry (2) Ellglblllty for- an‘d reccnpt or anOymem of-""'
. : benefits, scrv1ccs and f"nancnal a1d e,

3) Use of faClllthS and. comparablhty of, avalla-, -
bility of, and rules concerning hoysing (except ‘v il
that smglé-sex houslng is permlsslble) ' -

a0 : ttt‘tttt T Lot

. “ R s
“ » .

. Classes in health aeducatlon if offered, may not be
“‘conducted sepafhtely on the-basis of sex, but the .
final regulation allows separate sessions for boys
and girls at the elcmentary and secondary school .
level durmg times when the materials and discus-
SlOl'l deat exclusively with human sexuality. Thcre
‘of"tourse, nothing in the law or the “final -

Te.t

v ' " rcgulatron requiring schools to conduct sex -
L education classes. This is -a” matter for local
I deterﬁrination.'

S

Physlcal Educatlon

While generaHy prohlbmng sex segrated physlcal
C, ,education classes, the. final regulations. do allow. .
"t 7.+ separation by -sex Jin physical éducation ‘classed . = "
4
+ .during competition in Wrestling, boxing, basket- -
¢5 7. "7 ball, football, and -other 'sports involving bodily .
" ... contact. Schools must comply fully with the .
regulatron with respect 0 physical education as
, soon as posslblc In the case of physrcal education
e . classes elgmcntary schools ‘must "be”in full com: -

LS

114, 7 e
.v A 1
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" pliance o later than one year from the effective
< date- of the 'regulation In' the case of physical
- education classes at the secondary and postsecon-

dary level; schools must be in compliance no later *
- than three years:from the e.ffcctlvc date of the .
regulation. During these perrods while makmg.__, v

necessary adjustmcnts any physical cducatron

Athletics '

Where seléction is based on competitive skill or the

activity involved is a contact sport, athletics may be

prov ed through separale teams for males and
females or through a single team open to. both
sexes. If separate teams atre:offered, a recipient

" insfitution may not drscrrmmatc on thc basis of sex

in provision of necessary equrpmcnt of supplles or

the area of athletics is to secure equal opportunity
for males and females while allowing schools and

oollegq flexibility in -determining how best to

provide such opportunny . - -

In determining whether cqual' opportunities are .

avarlable such factors as thesc w1ll ‘be con§dcrcd

-—whcther the ‘sports’ selectcd rcﬂcct the interests *
o . . R
“and abilities of botH sexes; . :

—.—provrsnon of supplies and equipment;
- . . A Y B

~—-game and practice schedules; - -

—itravel and- per dlem allowanccs,

—coaching and academic. tutoring opportunmes
and the assignment and pay of the coaches and
tutors ) -

-

. Y AR e
3 Won oy - .
Te5 *

Y I

-classes or actlvmcs which are §eparate musl be’ o
comparable for each seX. '

", dn any other way, but tqual aggregate expendxlures :
. are noy required. The goal of the final regulationin:




. .' | ~Jocker rooms, practice and competmve facnlmes
o —medlcal and trammg services;
—housmg and dmmg facnlmes and services;

» —publicity.: HE

L

Where a team in 4 non-contact sport h‘
' membershlp of which is based on skill, is offered
S .., for members of one sex and not for members of the
' other sex, and athletic opportiinities for the sex for
whom no team 'is ‘available have previously been
hmnted mdrvnduals of that sex must be allowed to .
Acompete for the team offered. For example, if W
v .. tennis is effered for men and not for womiegianda
' ' woman wishes to ‘play on the tennis team, if .
women’s sports have previously been limited at the -~ -
[ . mstltutnon in questxon that woman rhay compete - - .
' ¥ for-a place on- the men’s. team. However, this )
2 . provision does not: alter the responsibility whlch a
. ~ recipient has with regard to the provision of equal =~
LA opportumty Recrplents are- _requested to ‘selget - . ;
' . S sports and leveéls of competmon -‘which effectrvely :
: _ accommodate the "interests and abilities of.
members of both sexes. * Thus, an institition would
-be required to provide separate teams for men and
women, in situations where the provision of only - .
one team would not ‘accommodate the interests
and’ abilities of members of "both sexes.’ This

“ provision apphes whether sports are contact or’ ' :

noncontact. R »

In the case of athletlcs l.\ke physncal educatlon Lot

elementary schools will have up to a year from the :
st . effective date of the regulations to comply, ;and S

secondary and postsecondary schools will have up

} \ to three years L

F . ae Lo e
- AV R L SRR "




- Organizations

Generally, a recipient may not, in connecnon wnhl, o

_ " its education program or actlvny, provide stgmﬁ-

S _cant assistance to’ any organization, agency or ‘

> T persdn which dlscrlmmates .on‘the "basis of sex.
S Suéh forms of assnstance to dlscnmmatory groups '

, as-faculty sponsors, facilities, _admmlstratlve staff, RO

.. etc., may, on a case-by-case basis, be determinedto =,

* be significant eqough to render the: organlzatlon-._ ey

- subject to the non-discrimination réquirements of :
‘the regulation. ‘As noted, previously, the final

.\regulatioh"ihcorpd‘rate's an exemption for the
"<"+.1,,mEmbership practices of social. fraternities and-
S sorormes at, the postsecondary level,  the Boy

R ‘'Scoats, Girl Scouts, Campﬁre Girls,’ Y,WC A,

' Y:M.C.A, and certain voluntary youth service =~~~ v

organizations.. However, recipients continue té-be -

prohibited from providhjsigniﬁcant assistance to

ot - professional or honorary frategnal organizations.
R o g . e R . .
. L4 - .
td ‘ Btnef' ts, Servnces, and Fmancml Aid

e e s . -
'Generally, a ‘recipient subject to the regulauon is

prohibited from discriminating in making availa-

- ble, in connection with its educational program or.

_. activity, any . benefits, services, or financial aid’

< . although 'pooling’ of certain sex-restrictive scholar-

ships is' permitted. Benefits and services include

, medical and insurance’ policies and services for
SN .~ students, c¢ounseling, and assistafice in obtaining
: - employment. Financial aid includes scholarships, -

loans, -gtants-in-aid and" work-study programs.’

- Facilities

'

_ Gen ally, all facnlmes must be avallable without
. : dlSCfl%'ﬂ‘ﬂﬁﬂﬂQ\ on the basis of sex. As provxded in

4 ¢ L ' v v




~

“the statute, however, the regulation. ,ﬂerfr"rzi_is

separate housing based pg sex as well as separaté

locker rooms, toilets anfi showers. A recient may

not make available to fpembers.of one sex locker-

rooms, toilet§ and Showdgs whith are not compara-

) g-‘,,rg“-'a‘b,le;:_to those. provided to members of the other sex.

o [N

]

"W_i'{thf‘_rvc'spect- to housing, the regulation requires
coffparability as.to the.facilities themselves and

non-discrimination as to their availability and asto’

the rules under which they are operifed, including

e

* "housing. ¥

\ e ’
: Tl ~N

"Curricular Materials.’- - . -’

-

' The final regulation ‘includes a. provision' which

. fees, hoursygandﬂ requirements for off-campus

states- that ‘nothing in this regulation shall be -
interpreted as requiring or prohibiting or.abridging .
- in any way the use of particular textbooks or,

curricular materials.’ As noted in thc’PQamble' to

that sex stereotyping in curricdta is a serious
matter, but notes that the impositidn of restrictions
in this area would inevitably limit communication

and would thrust the Department into thé role of ,

Federal censor. The. Department: assumes -that

* recipients will deal with this problcm,,i,{: the exereise

of J,thcir general authqrity. and control over
curricula and course cgﬁcnt. For its part, the

Department will increase {ts efférts, through the

-Office of Education, to provi
ance, and guidance td'locale
elimindting sex bias from£ut
material.

A

ucational agencies in

EXAMPLES—TREATMENT
~ —A recipient schodf district ma‘yjnotvr‘equir‘e boys

B

.research, assist- -

.

0

+  the ‘final r_elgulation, the Départment recognizes '

g

e



et
fo take shop and girls to take. ‘homeb opomws,
exclude girls from shop and boy?’ form “hone
cconomlcs, or operate separate home. cconomws‘}ég
shop classes for boys and girls.’ S

.« —A recipient vocational or other educatlonal ’

mstltutlon may not state in its catalog or elsewhere’
- that & course is solely or pnmamly for persons of.
‘one sex. o -

"

- —Male and_female students shall not be discrimi-
" .nated agai ﬁt on the- basis. o§ sex in counseling.
' Gcncrally, a, counselor may not use different-§

“ matcrlals in testing or guidance based “on. the. ’
" student’s’ sex unless this is essential in cllmmatmg '
bias and then provided the materials qover the
same occupatlons and interest areas. Also, if a
school finds that a class contains a dlsproportlonate
number of students of one sex..it.must be suré that
-<. this dispreroption is niot the result of scx~b|ascd
o counselmg or materials. ' : :
. : . P
* —A ‘recipient school district may not require !
segregatjon of boys into one healfl,’ Pphysical
cauoatlon or other class, and scgrcgatlon of glrls

* into other. such class . '

—Whel'e men arc affardcd opportunities for
athletic scholarshlps, the’ final ;regulation “requires
that women also he afforded thdse opportunmes

. Spccnﬁcally, the regulation provxd ‘ ‘To the cxtcnt
that a-recipient awards athletic- cholarshlps or

, grants-m-and,, it must provide reasenable opportun-
_ ities for’ such awards for members of each.sex in
' *!proportion to the number of students of each sex
partlclpatmg in interscholastic or mtercolleglatc

v . athletlcs } _ P _, .
’ ~ ot

435
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—Locker rooms, showers, and other facilities
. 3 . Al
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e .provrdcd for women must be comparablc to: thosc

provrded for men.

—A recnplent educational institution’ w uld be
.prohibited from providing f inancial support Tor an
all- femalc hiking club, an "all-male language club,

ora smglc—scx honorary society. However, a non-
exempt . organization whose membershrp was:
restricted to members ne sex could adhere to its
restrictive policies, and Nperate on t
recipient university, if it recerv
» - from the university.

—Male dad_féemale students mpst be cllgrblc for
benefits, services and ﬁnancnal aid without discrim-

‘e’

0 assistance

ination on - the basnr ‘of sex.- Where colleges - ‘

- administer scholarshlps designated exclusively for

one sex or the other, the. scholarshrp* recnplcm\s‘-
should initially be chosen without regard to sex..

Then when the time ‘comes to award the money, sex

”vallablc monies to,the stiidents chosen. No person

may be denied ﬁnanc1al aid ‘mercly becau?e no aid -

for.his or hersex i§ ,avargablc Prizes, awards and

"smust be admrnptcred *wnhout regard to sex.

—An institutjon which has one swnmmmg pool
“must provide for use by mémber:
a fnon-dls’chmrhatory b}‘ is.

—An institution whichilists off~campus housing for

its students must A,en.!ure that, in the aggregate,
cOmparabIe off:campus_ housing is avazldbk in
equal proportion’ 10 those members of each sex
“expressing an mteresr’ in it.

—Admrmstratron by a rccrplcnt msmunon of.

" . diffedent rules based on sex regardmg eligibility for
. llvmg off-éampus,ncutfcws avallabihty of clcanmg

} 4

mpus‘of a

- ~may be taken -into considération. in matching”

¢ scholarships not establtsjled under a-will or trust"

)



.. and janitorial assistance, etc. would vnolate the -

rcgulatlon _ , \——

EMPLOYMENT <

All employees in all mstltunons are covered, both -
full-and part-time, except ‘those in military schools,

:and in religious schools, to the extent compliance

. would be inconsistent with the controlling religious

. tenets. Employment coverage under the proposed
regulation generally follows the policies of the -
Equal Employment Opportunity Commission and -
the  Department of Labor’s Office ~of Federal
Contract. Comphance Spccxﬁca}ly, the proposal‘

' : A
SN covers: | ,;s _ - P '.,
‘ o . TS TR O B {h
k. © (a) éi‘nplo‘yﬁlem"critc'ﬁa ' 5 E Lol e
R , (b) recruitment . v o ’ T .
o fe) compcnsanon e C S ' _
. ,. ;.(d) Job/classnﬁcatlon and st‘ructurcr o ]
SR (e) frmge bcneﬁts ) ?
;‘. (@) mamal or parental status ,
: o (g) cffcct of state or local law or othcr rcqunre- .
s Timents” # : Sk s
o R K (h) advc'msmg L IR L N
\fi: S @) prc-gmployment mqumcs T Y N

,.g) sex-as arbona fide occdpanonaf quahﬂcanon

‘“As to fringe benefits, employers must prov1de ;
", either. equal. contributions to or equal benefits
under pension plans for male and female em-+
- ployees; as to- ‘pregnancy; leavc and fnnge bcng.ﬁts o
to pregnant employees must be offered in the same . - .

i * munner as ‘are.leave and benefits to temporarily
R . disabled cmployccs » (3 R
5 ; , N\
\ 3 .
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EXAMPLES—EMPLOYMENT. . °

—A recipient employer may not recruit; and lec '

cmpl*oyecs solcly from dnscnmmatory sourccs in_~ -

connection with its cducatlonal program or actlvv-
“ ?

. "ty e

—A rccipicht cmploycr must provide egual pay to

- male, and female employees performing the same
worl? in connection wnth its educatlonal program or.

activity, L ' x-‘.

—A rccnpncnt employer may not dlscrlmmatc
against or exclude from cmployment any employee
or applicant for employment on the basis of

) pregnancy or relatcd condmons

.

ENFORCEMENT PROCEDURE

_ The final regulation ‘ingorporates by. refererice.
procedural section whnch includes among othcr_

: thmgs cOmphancc revnews access to information,

- administrativee termination” procedure~ (heanngs),"

‘decision, administrative and judicial review and
post-tcrmmatnon proceedings.

Shopld a “violation.“of the statute. occur, the
Degartment is obligated to seek voluntary com-
pliance. If attempts to secure voluntary comphance
fail, enforcement actlon may be taken:"

(l) by admlmstratnvc procecdmgs to: tc\'mmatc -

chcri:l ﬁnancxal assistance untll,thc institution
ceases its dlscnmmator.y conduct; or

g (2) by other means: authorized by.law, including

_referral of .the: matter to the Depaitment of
“Justice with a recommcndatlon for initiation of
- court " proceedings. Undpr the lattet ‘mode of

enforcement, the rccnplcnt s Federal funds are
* not Jcopardnzed B,

In its mterprctatnon of 1ts cnforcxmcnt powcr HEW‘ has ’

s

-’

T
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. taken the position, that Title 1X applles to each éducatlon .
. program or activity which receives or benefits from Federal -
ﬁna%cral assistance, and that they may regulate athletic
* progtams whlch do not recélve direct Federal funding.

The mtroductlon to the regulatlons explams thlS mter-
\ pretatlon . : v

. Under analo'g'oils cases involving racial discrim-
matlon the courts have held that the .education —
functions .of a school district or/cs\lkge includeany = -
service, facrllty, activity or program which it

' operatcs%or sponsors, including athletics and other
extra “curricular activities,_These precedents have
7 been followed with regard ‘to sex discrimina- ,
tion. . . . } y ot
. ) : / ##_#f##"#_ RS
Title \IX requires in' 20" U.S. C. 1682 that
termination or refusal to grant or continue such
 assistarice. - *shall be limited in its effect to the-
~ particular education program or activity or part
. - thereof in which noncompliance has bfen found.’
' The interpretation of this provision in Title IX will
~ be consistent with the interpretation of similar
. language centained in Title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d-1). Therefore, an -
education program or activity or part- thereof'
operated by a recipient of Federal financial
- assistance administered by the Department will be
subject to the requirements of this regulation if it ’
* receives or benefits from such assistance. This
interpretation is consistent with the only case
specifically ruling on the language, contained ‘in
Title VI, which holds that Federal funds may be .
B! terminated under Title VI upon a finding that they
‘are infected by a dlscrlmmatory environment * *'*
' Board of Public Instruction .of Taylor County,

L

R




. 4 ,
Florida (chh 414 F. 2d/1068 1078.79 (Sth Cir:
 1969).1% 1068, 1078-79 (Sth Cir. 1969).1s . . (.

.|' S " The Nanonal Collcglate Mhlcnc Assocnatlon filed suit in- -
R March, 1976 to enjoin ' HEW from enforcing its regulations, .
e T or at least the portions which dcal with athletics. :

te Thelr challenge to the rcgulatlons is based on the
followmg contentions::

That athletncs do not receive direet- chcral ald and -
‘thus should not be mcluded under th;coveragc of =

the law. | -"

* " That the dcpanmcnt unlawfully mtcrprcted the law T
- to include programs that ‘benefit from’ federal aid,

. while the law itself only mentions programs’ that
rccewc aid*ho

Whatevcr the ultnmatc resolution of this i 1ssue may bc n
- would appear. that HEW" has nor éxceeded its dclcgatcd

. . .authority in thcrprctmgi Title 1X. In" Section 844 f" the
s 00T Education Amendmcnts Yof ~ 1974, Congrcss specnﬁcally
; .. directed HEW to prepare and- publish, * proposed ¢
4), rcgulatlons implementingthe provisions of Title IX. .>relat- . !

“ v+ ing to the prohlbmon of sex- -discrimination in cherallyr

1 assisted education programs which shall include with respect

/ "( to intercollegiate athletic activities reasonable provxsnons
' consndermg the nature of particular sports.”2

) - Furthermore, Corigress approvch the final regulatnons
| which had been “laid before it” for a 45-day review period.
<\ These regulations may, therefore, haye the force of Jaw rather e
s .y than’ merely - bemg entifled to “deference” as gundancc to .
_ \ + courts and litigants. T T R e

\ ;"‘_4 EXECUTIVE ORDER 11246 AS AMENDED
\ - Executive Order 11246, .as amcndcd , applies to cmploy-

. \18 40 Fed. Reg. 24,128 - (1975) - e .
g 12 Chronicle of H:gher Educanon 1 (March 1, 1976)
.2 P L. 932380, 88 Stat. 484 (1974) o 4 .

124
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.., [Eniployers are requrred to analyze therr own work force

* -

+ . contraets.i éxcéss: of $16,000. The Executive Order prOhlbllS
. discrimindtion ur.employment on the basis of Tace, color )
~ religion, sex @r national origin, and requires ‘contractors to

take affirmative action toensure't ppllcants are employed-

3 .'__‘.,.';..' . ’ ) ..‘
érd. mclu:f{lg -educational mstrtutrons with, Govemment o

and that employees are treated without dlscrlmmatron The

- regulations issued by the Office of Federal Contract

_Compliance of the Department of Labor prescribe in detail
the requrrements of affirmative action plans. 4

: fon requires employers to take certain
steps beyond 3/ heutral - non—dlscrlmmatory position.: The
premise of affirmative action is that systemic discrimination
exists in virtually every -institution and;that the gffects of

Ny systemic discrimination will never be overcome. unless
" additional affirmative efforts are made to identify, recruit,

emplpy and promote: qualified members of protected minority
groups and females. -
to rdentrfy areas.of underutrhi’atron -of women and mmorlty
group. members, to .develop a plan, to" overcome this
underutilization inicluding realistic goals and timetables for

‘achieving the goals, and to make a good faith effort to achleve

these gals. - '

The concept of affirmative actron has ‘become more
controVersral in the academic sector than in the private
employment sector. “Affirmative action” has been converted

(or subverted) to “reverse dlscrrmmatlon ;¥ “goals” have been.

equated wrth ‘quotas;” the term “qualified” is largely |gnored

A The followmg #xcerpts ; ;from th Hrgher Educatlon
Guidelines?! explam the basnc concept of Executive Order

11246 and llldStrate its appllcabrllty to’ collegj and universi-
ties: “/ ‘ :

IS

At
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»
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£
Who IS Protected by the Executlve Oard

The nondrscnmmanon requrrements of the EXCCU- v

tive Order apply to all persons, whether or ‘not the

mdrvrdual 1s'a member ofa conventlonally defined. L

“minority group:™In other words, 7o person may be
denied employment or related benefits on grounds

of his or hér race, color, rellglon sex, or.xagonal -
_ ongm

RS

The af_ﬁrmauve action requlrements of determining.
underutlllzatlon setting goals and timetables: and

lakmg related ‘action, as detailed in Revised Order

" No. 4 were destgned to urther employment
opportum for women and -mj

'Go;ls 'a'nd Timgtab'les

As a part of. the affirmative action obllgatlon

Revrsed Order No. 4-requires .a. contractor to '

deterrﬂ(wether women and minorities- are
“underutiii®y” in its employee work:force and, if
that is the case, to develop asg part of its affrmatlve
.action prggram specific’ goals. and timetables
desrgned to overcome that underutilization. Unde-

rutilization 'is'dfﬁ‘n?d\m the regulations.as*having
>’ fewer women or minorities in a partrt:ular lob than

" would reasonably be expected bythelr avmlabrhty‘ "

“Goals are prOJected level\of ch‘levement resultmg
from an analysis by the conlygctor of its deﬁ(crencres
and of what it can reagonably do to remedy them,
_given “the- avarla\l)ﬂty of quallﬁed minorities and

" women and the expected turnover in-its work force :

Establishing goals should be coupled with the

adoption’ of genume and effective techmques and -
procedures to locate quahﬁed ‘members of groups -
~which have prevrously been denied Opportunltles for © -
.employment or advancement a\md to _ehmmate'

s

AN L el 3G e
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" primary threshold: for de{ermmmg

" obstacles within the structure and operation of.;he

institution (e.g. discriminatory hlrlng or pro on
standards) which have prevented mempbers of
certain groups @6m securing employment or ad-
vancement. 4 :

' The achievement of ge'eils is n6t the"s;) measure-

ment of a contracfor’s’compliance, buy/represents a
contractor's

level of performance and whether an issue of

compliance exists. If the contractor falls short ofits. -

goals at the end of the period it has set, that farlure in
itself does_not require a conclugion of noncom-

-

pliance. it does, however, requir¢ a determipation -

by the contractor as to why the
the goals. were not met becaz‘

employment Lopenings was ina
or because of.changed employ
tions or the unavailability of women and minorities
with the specific qualifications” needed, but the
record .discloses that the contractor followed its
affirmative action program, it has complied with the

ilure occurfed. af
e the’ number -of
curately estimated; .
ent market condi- -

letter and spirit of the Executive Order. If, on the -

other hand, it appears that the cause for failare was
an inattention ' to the nondiscrimination and

- affirmative action polrcnes.and proceduresset by the

contractor, then the contractor may be found out of
compliance. It should be emphasized that while
goals are rgquired, quotas are neither required nor
permitted by the Exesutive Order. When. used
correctiy, goals are an thdicator of pro.bable

_-compliance - and achievement, not a rigid or

- e)&cl'usive measure of performance.

EARE

-;:"'Nothmg in the Executive Order requires that a
_'unwepsuy cont‘raetor climinate or dilutesstandards
o whlch g:{ 7 necessary to the successful performance of
v‘-'the msmutlon s educational and research functlons

1137
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R The afﬁrmatlve action concept does not requlre that
“+L7 iU a university employ orpmmote any fersons whoare
~/° "7 unqualified. The concept does require, however,

r .. that any. standards-or criteria which have had the‘
’ effect of . excluding women and minorities be
o ellmmated unless the contractor can demonstrate t

: ' that such driteria are. conditions “of successful
_\ _performanc in the partlcular posmon involved. ".-’ S
. . . e #a

- ‘ tettteeJ

‘Recru‘itment o -

Recruument is the process by whnch an mstltutlon B
. or départment within an institution develops ah
appllcant Bool from which hiring decisions are.
‘madc. Recruitment _may be an activ process, in
which the institution seeks to comfunicate its
employment needs to candldates through aidVertlse- :
.- ment, word-of-mouth notifichtion . ‘to* graduate
< schools ‘or other training programs, dlsc1plmary
’ , ‘conventions or job registers; Recruitment may also
be the passive function of including in the apphcant
' pool those persons who-on-their own initiative or by
unsolicited recommendatlon applyto thei mstltutlon
' for-a position. :

B ‘ Iln both academic and nonacadémic areas umversn--
o ~_ ties must recruit women and minority persons as
' o actively as they have recruited white males. Some
ufiiversities, for example, have tended to recruit
. " heavxly «at mstttutlons graduating exclusively or’
. , .predommantly non-minority males, and have failed *
- 240 advertlse in media which would reach thé-
S mmont,y and female communities, or have relied
) ,' upon_ pers nal contacts and tlendshlps which have
ha,d t‘he effect of excluding from consideration’
o .-woriien and ninority group persons. oo

1A the academtc area, the mformahty of word-of-

s | ~rr~- R
L]
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Mouth recrurtmg and its relianceé on factors outside’
the knowledge ar control .of the university makes
this method particularly susceptible to abuse: In.
addition, since; women and minorities are often not

“in word-of-mouth channkls of recruitment, théir

‘candldacres may not"be advanced with the same

, frequency or strength of endorsement as "they merit,

and as thelr whlte tnale colleagues l‘CCClVC

ttttttt

chng % ' ;

Once a nondlscrlmmatory aPpllcant pool has been s

established through recruitment, the process of
selection from that pool must also carefully follow
procedures desngned $0 ensure nondiscrimination.
In all cases, standards aqd cr.tterla for employment

. \sho&ld be. made reasonably explicit, and should be

accessible to_ all employees aq’appllcants Such
-standards may not overtly draw fdistinction based

_.on racqqsex, color, religion, or ndtional origin, nor

may they be applied incomsistently to deny equahty

_of opportumty on these bases.

In hlrmg decisions, assrgnment to a particular title

~or rank may be discriminatory. For example, in
"many institutions women are more often assigned
" - initially to lower academic ranks than are men. A

study by one disciplinary association showed that

e

women tend to be offered a first appointment at the? "~

rank of Instructor rather than the rank of Assistant
Professor three times more often than men with
identical quallﬁcatlons Where there is no valid
basis for such differential treatment, such a practice

_ is.in violation of the Executive Order..

Recruiting- and;hlrmg decisions which, are governed
by unvérified « assumphons about’ a‘ *-particular

" individual’s wrllmgness or ablltty fo relocate because

,e . ©t

-3
'
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of his or her race or sex are in v1olat|on of -the -
Executive Order. Forcxamplc university personinel
responsible for employment decisions should ‘not

-assume-that a women will be unwilling to accept an
offer becausc of, her mantal statu

mino'_nty person will bé'unwillihé to live i
predominantly white commumty

In .the area of academlc appointments, a
nondxscnmmato‘l’y selection process does not mean
thdt. an ‘institution should mdulgc in “reverse
dlscnmlnauon “or “prefcrpntlal treatment” which

leads to.the selection of unqualified persons over

qualified ones. Indeed, to take such action on

grounds of race, ethnicity, sex or religion constitutes .
.dlscnmmatlon in v1olatlon of the. Executlvc Order.

It should also be pomted out that notmng in the
Executive Order requires or permits a contractor to
fire, demote or displace persons on grounds of race,
color, sex, teligion, or national origin in order to

fulfill the affirmative action concept of thie Execu-
tive Order. Again, to do. sq would violate the

Executive Order. Affirmative action goals are to bc

sought through recruitment and hiring for vacancies '

created by normal growth and attrition in cxlstmg
posmons S

Unfortunately, a number of umvcrsxty officials have

chosen to explain dismissals, transfers, alterations
~ of job descriptions, ghanges in pfomotion potential

or fringe benefits, and refusals to hire not on the
basis of merit or some objective sought by the

university admmlstratlon aside from the Executive .

I -
/ Order, but on grounds that such actions anq other

Ly

Lo

“preferential treatment regardless of merit” are now

rcquxred by Federal law. Such statcmentsconstltute
elther a m:sunderstandmg of the lqw of & wnllful
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d|st9rt|on of it. In qxthcr case, where they actually )
reflect -decisions not to ‘employ or promote on’

. grounds of race, color, sex, religion or national - -
ongm they constltute a violation of the Executlvc ’,'
'Order and other cheral laws .

- . L
CONCLUSION
“The cloak of academic freedom has traditionally insulated
faculty hiring and promotion practices from any examination
of .the criteria used for such decisions and the methods of
applyig criteria. There has, however, never been a ratlonal .

Justlﬁcatlon for usmg this  cloak to cover mhercntly unfalr-
practices, : '

. Federal laws and regulations prohibiting discrimination
- on the basis of race.and $¢x require a thorough review by each

- college and university of its employment practices. This review
should lead to adoption of criteria for decisions relating to
hiring, promotion, salaries ang tenure, and to documentation
of the application of these criteria to each decision affectinga
faculty member. All faculty members will be the beneficiaries .
~of changes within the academic community requiring fairness
and openness in cmployment pract1ccs

Dr. Bernice Sandler director of the project on the status
and .education of women of the Association of American
Colieges, has summarized the controversy as eloquently as
anyone. The following statement by Dr. Sandler captures
~ both the tone and basic purposes of affirmative action
- legislation today and offers a fitting conclusion to this brief
overview of law and regulations.

“~

Some admlmstrators claim that an institution’s

.. " autonomy is threatened by having niimerical goals,
. " and that academic freedom will be violateéd because

they will be ‘forced’. to gve ‘preference’ to unquall-

fied women and minorities. Tradntlonally academlc

freedom has meant the rightto publlsh to teach and
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" to- work - with controversnal ideas. Thé aim of
' numcncal goals is not to give preference, but to end
- perference, the cxxstmg preference for males, the
. existing preference for members of the. ‘old boy o
' club. Academia has. traditionally operated withran

unwritten, but functionally effective “‘affirmative
action’ plan for white males. That preference system'
is now illegal. In one }ense the words ‘academic
freedom’ have become’a

rights’ and quallty edﬁbatlon

Academla has gcnerrHy relied on thc ‘old boy
method of recruiting and hiring—the vast, mformal
network of old,school chums, colleagues, dtmkmg
buddies, “etc.—a- netwprk to- which women and
minorities rarely havg had access. The merit system
has always been a closed merit system, for large
portions of the available quallﬁed pool have been,
excluded. The government is not. asking that the:
merit system be abolished, but only that it be opened .

- uptoalarger pool of qualifiedypersons. To recruitin

a different manner means additional work and
effort, and more importantly, it means change.
Change is never easy, particularly , when it is
perceived as ‘a threat to the power base.

Some institutions mistakenly feel that they are now
forced to hirg women and minorities in order to ‘get

HEW off their back.’ .Decisions based on such a

gross mnsmtcrpretatnmn of the law are tragic. H
institutions *give prcfcrencc to a less quallﬁed
woman or minority person over a better qualified
white male, theén such institutions are violating thc

~very laws and \regulatmﬁ,s ‘they- are scchgg

observe ~because such prcfcrences are clear| y
prohnb_xtcd by law. Institutions cannot discriminate

~ ' -’
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a rallying cry and smokes- -
creen to obscure basic issues. Some women’s groups ..
- claim that they are analogous to the cry of states *

+

<t
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agamst quahﬁed members of any group based on

race, color, religion, natnonal arigin or sex and this
includes discrimination against white males. -

.. What is not at:stake is tire hiring of lesser qualified

' persongor ‘reverse discrimination’ but rather a very -

real e{nomie ‘threat is present: for every woman or

‘ . minority person thatis hired, it means that one less

' white male is hired. If- more women -are paid .
commensuratel,y with their posmons then some men -«
may get Taises more-slowly or perhaps not at all. Tt
will be harder for qualified white\males to get obs
~ when they “compete with quafified women or
. " minorities, but it cannot betermed reverse dlSCl‘lml-
nation.’ e

It is quite likely that. universities, under numerical
“ goals and affirmative action, will find that' the
quality “of academic appointments will actually
improve. Despite claims of an unbiased and . ‘.
~ + °  ‘glorious’ objective merit system, academic judge- +.
ments have t6o often been intuitive and subjective.
Now, ‘instead of being able to justify-a candidate
¥ merely by saying ‘he’s a well known and respected
scholar,” department heads will not only, have to
. develop specific criteria, but will have to be able 16 .
demonstrate that the candidate is the very best
person recruited from the fargest pool possible, one
which will include qualified women and minori-
ties. 2

a a

22. Sandler, Sex Discrimination, Ed_ucau'bnal Institutions, and the Law: A
- New Issue on Campus, 2 J. of L.-Educ. 613, 619-620 (1973).
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