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NOTE Where it 1y tcnslble a. syllabue ( enduote) will be re-

leased, a8 1s belng done In copnectton with this case, at the time

- the optaton is tssued. The syllabus constitutes no part of the optnion

of the Court but has been prcpnrnd by the Reporter of Decistons for

" the convenience of the 'reader. Sece United Malc)( v. Detroit Lumbcr
Oo., 200 U.8. 821, 337." .

(Shp Opxmon)
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mewoon SCHOOL DISTRICT st . v,
* UNITED STATES.
CER’I‘IORARI TO TI"IE UNITED STATES COURT OF \PPI )\ S FOR THE

/

T ‘:_ ; EIGHTH CIRCUI'I‘

'
|

_\" -“6—"55" -\r"ued April 27, 1977—Decided June 27, 1977 - ~

_ The: Umtcd the& brouzht this action .lgfml&t I)CtlthIl(“l’s, the Hl/el\\ ood,
Mo., School sttnct located in St. Louis County, and various officigls,

emplovment dlscrlmmntlon in violation of Title VIT of the Civil Rights
- Act of 1964, ias- amended, \\lmh became applicable to petitioners as
public emplov‘m\. on Mareh 24, 1972 The District Court following
trial ruled that the Government had failed to establish a pattern or

‘ !
-

pmcnco of diserimination. . The Court of Appeals reversed, in part on

" irrelevant comparison of, Negro teachers to Negro pupils in Hazelwood
insiead of a
teachers in th(, relevant hbor market area, which n, found to consist
of St. Louis Counb\ and the city of St. Louis, where 154¢, of the
teachers are \ogm In the 1972-1973 and 1973-1074 school years only
1.49% and 1.8TFNespeetively, of Hazelwood's teachers were Negroes,
and this statistical disparity, particalarly when viewed against the

~ background of .Hdgelwood's feacher hiring procedures, ‘was held to

-~ constitute a prima fyeie case )f i pattern or pmctlcc of racial discrimi-’

nation. Petitigners coxtend t 1t the \tntxstlcal data on which the Court

of Appeals reh(\:d ca.nnqt'a .' ar’a finding of a violation of Title VII.

Held: The Court of \ppell: arred in distegarding the statistical data
| "

in the record Aeftlmp: with Hazelwood’s hiripg after it became subject to

= Title VII and thc court. should h'ue remnanded the case to the District -

Court. for furthqr findings as to the relevant labor markét area and for
an ultimate detemnmtlon whether Hazelwood has engaged in a pattern
or practice of emﬁ!oyment discrimination zsince March 24, 1972.  Though
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nllt‘gmg that 1110\ were enn"lge(l in. & “pattern or practice” of teacher .

i
the ground that the trial court’s analysis of statistical dath rmte(} on an,

comparison of , Negro teachers in H: 1zelwood to Negro

the Court bf Appé\a’ls was correct.in the view that a propcr‘compnrison\-
B ' P B “»

PUCED EXACTLY AS RECEIVED FROM . .



- HAZELWOOD SCHOOL DISTRICT v. UNITED STATES
Svllabus <

l'. was between the mcial composition of HazelWood's teaclung stafi’ and
: the racial composition of the qualificd publie school teacher population .
in the relevant labor market, iv erved in disrearding the possibility that

_ the prima facie statistieal proof - the record, might at the trial court.

: level be rebutted by statisties dealing with Hazelwood's post-Aet hiring
practices such as with respeet to the number of Negroes hired compured
to.the total number of Nvgro applivcints.  IFor, onee w prima facie casce
has been established by statistical work-foree disparities, the employer
must be given an opportunity to show that “the elaimed diseriminatory
-patteru is a product of pre-Act hiring rather than untawiul post-Aet

diserimination,” Teamsters v. United States, 431 G. S, . — and
n. 17, The reeord showed, but the Court of Appeals in its conelusions S
ignored, - that for the. two-year period 1072-1074 3.79% of the new o

teechers hired m Hazelwood werg Negroes. - The eourt accepted the
Government’s argunient that- the relevant labor, market .was St. Louis
County and the city of St. Louis witliout considering fetitioners’ con-
tention that St, Lonis County alone -(where the figure was 5760} was
the proper arca becanse the eity -of St. Louis attempts -to ‘maintain 4
302 Negro teaching staff,  The difference between the figures may well
be significanc sinee the disparity’ between 3.79% uand 579 may be
sufficiently small to weaken the Government’s other: proof, while the
disparity between 3.7¢7 und 1545 may. be sufliciently large to reinforee
it. Tn determining what figures provide the most accurate basis for
-comparison to the hiring figures at’ Huzelwood numerous other factors,
B morcover, must wlso be evaluared by the trial court. Pp. 6-13.
534 F. 2d 805, vacated and remanded.

T e, -
STEWART, J., delivered the opinion of the Court, in which Buneer, C. J,,
Jand . BreNNaN, Wmre, MarsHatn, BuackyuN, PoweLr, and Rmrxduxsn‘,
JJ, joined. Brexsan, J, filed 2 concurring opinion,. Wurtg, J,, filed a
concurring  opinion. Sec No. T6~122. Stevens, J., filed a dissenting

opinion, . ' ‘ ' '
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NOTLCE @ Chis oplndon Iy subjeet to formal reviston before mblication
i the preliminary print of the United States eeports. Readers are re-
quested to notify - the feperter of Dectstons, Supreme Court of the
Unlted States, Washlugton, D.C. 20043, of nay ty|mgr;|{nhlcul or otlier
formal eerory, In order that corrections may be made )efore the pre-
{iminary print goes to press, :

SUPREME COURT OF 'THE UNITED STATES

G No. 76-255
(I ..

Hazelwood Scl_mol‘ District et al.,} On Writ of Certiorari to the

Petitioners, b © Enited. States Court of
V. o  Appeals for the Eighth
United States. - - Cireutt. ‘ N

.

[June 27, 1977]

Mg, Justice STEWART delivered the opinion of the Court.

"The pétitioner Hazelwood School Distriet covers 78 square,

miles in the northern part of St. Louis County, Mo. "In_ 1973
the Attorney General vrought this lawsuit against Hazelwood

and various of its officials, alleging that they were engaged in-

a “pattern or practice” of employment diserimination in viola-
tion-of Title VII of the Civil Rights Act of 1964, as amended,
42 U. S. C..$2000e et seq. (1970 & Supp. V).! The com-
plaint asked for an injunction requiring Hazelwood to cease

_its diseriminatory practices. to take affirmative steps to obtain
qualified Negro faculty members, and to -offer cmployment .

and give backpay to vietims of past illegal diserimination.

" Hazelwood. was formed from 13 rural schgol distriets

between 1949 and 1951 by a process of annexation. .By. the
1967-1968 school year, 17.350 students were enrolled in the

1 Under 42 U. & C..§200"00—i3 (1) (1070), the Attomey }Gcncr'al was

authorized to bring a civil action “‘[wlhenever [he] has reasonable cause

to believe that any person or group of persons is engaged in i pattern or
practice of resistance to the full enjoyment of any of the rights secured by

" [Title VII], and that the pattern or practice is of such. a nature and is

intended to deny the full exercise of Tthose rights "] The 1972 amendments
to Title. VIT directed that this function be transferred as of March 24,1974,
to the BEOC, at least with respect to private employers.  [d., § 20000

"6 (¢) (Supp. V) see also i, § 2000e-5 (f)(1). The present lawsuit was

instityted more than seven months before that transfer.

'
i
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2 HAZELWOOL) SCHOOL, DISTRICE 2. UNITED STATES
distriet, of whom only 59 were Negro: the number of Negro
pupils inereased to 576 of 25,166 in 1972-1073, o total
just, over 29, . '

Fron. the l)mrmmna.\H(l/('l\\(m(l folowed relatively un-

7 ‘ struetured. pm('wlln('\ in hiring its teachers, ,l“\(‘l_l\'.])(.‘lh()lll
i oquvst:mg an application for a teaching position was sent one,
- and completed applicdtions were submitted to a central per-
' sonnel offfee, where they were kept on file.* During the carly
. 19605 the personnel: office notified all applicants whenever a

teaching position bechme available, but as the number of
applications on file inereased in the late 1960s and carly 1970s,
this practice was no lonyger eonsidered feastble. The personnel
office thus began the pracetice of selecting hinywhere from three
‘to- 10 applicants for interviews at the school where the vacancy
existed.  The personnel oftiet.lid not substantively sereen the
.applheants in determining which of them to send . for inter-
views, other than to ascertain.that cach applicant, if sclected,
would be cligible for state (‘(‘l:‘tiﬁ(‘ltl()n by the time, he began
~N the job.  Generally, those \\110 had most recently submitted

- . applications were most likelyr to be chosen for interviews.?

' Interviews were conducted by a department chairman, pro-
gram coordinator, or the principal at the school: where the
teaching vacangy existed. Although those conducting the
interviews clul hh out forms rating the {Lpph(‘ants ina number
of respects. it is un(lnspntml that ecach school principal. pos-
sessed virtually unlnmtcd diseretior in hiring teachers for his
school. The only general g {.,lll(l'lll(‘(‘ given to the ptincipals was
to hire the “most competent” person available, and such
intangibles as “personality, disposition, &bpearan’ce, poise,
voice, articulation, and ability to deal Avith people” counted

* Before 1951 Hazehwood's wpplication forms required designation of
race, and those forms were in use as late agthe 1962-1963 school vear.

3 Applicants- with student. or -substitute taaching experience at Hazel-
wood were. given preference if their porfoerwo had been -qatbf'lctor}
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HAZELWOOD SCHOOL DISTRICT v UNITED STATES 3
heavily, The px"in(jipal‘s choice was routinely honored by
Hazelwood's superintendent. and Board of Lidugation,

[n the carly 19605 Hazelwood found it nee ossary to recruit
new teachers, and for that purpese members of its staff visited

a number of colleges and universities in Missouri ad border-
ing States.  All the institutions visited were predominantly

white, and Haml\mo(lyrlul not seriously reeruit at either of the
two predominantly Negro foyr-year colleges in ] Missouri.  As
a’buyer's market began to (lM) for publie school teachers,
Hazelwood cnrtailed its reeruiting efforts.  For the 19711972
school vear, 3,127 persons applied for only 234 teaching vacan-
cies; for the 1972-1973 school yvear, there were 2,373 applica-

< tions for 282 vacancies. A number of the applicants who

were not hired were Negroes.” .

Hazelwood hired its first Negro teacher in 1969. Tho num-
ber of Negro faculty members gradually. increased in suceessive
yvears: six of 957 in the 1970 school year; 16 of 1,107 by the
end of the 1972 school vear; 22 of 1,231 in the 1973 school

year, By comparison, accordmg to 1970 census figures, of -
more ‘than 19,000 teachers employed m that year in the St..
' Louis area, 1549  were Negro. That percentage figure ini-

cluded. the St. Louis City School Disfriet, which in recent years
has fgtlowed a policy of ‘attemptidg to maintain a 50% Negro
teaching staff.  Apart from thdt school district, 5.7% of the
teacliers in the county wege Negiro in 1970,

- Drawing upon: these lnstot ic facts, the Government mounte
its “pattern or practice’” attack in the District Court upon
four different fronts. It adduced evidence of (1) g history of
alleged racially discriminatory practices, (2) statistical dis-

4 One of those two sehools was never visited even though it"was located .

in.nearby St. Loniz.  The second was l)rwﬂ\ vixiterl on one accasion, but
no pmontl 1l qpph(nnt wasinterviewed. ’
“The parties disagree whether it i ]m«lhlo to defermine from the

present record exaetly how many of (h(r }ob applicantS in cach of the
- h . . N . L~ s .
i ~school yenrsavere Negrdes, »
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parities in hix"ing. (3) the standardless and largely subjective
hirihg procedures, and (4) specific instances of alleged dis-
crimination against 55 unsuccessful Negro applicants for
teaching Sjobs. Hiuolx\/()od offered virtually no additional evi-
. dence in response. relying instead on ovidence introduced by
the Government, perceived deficiencies ‘in the Government’s
case, and its étn oﬂwmlh promulgatéd policy. “to hire all
.teachers on the basis of training, prepration and recommenda-
tions, regardless of rice, color. or ereed.” * - e - "
-The District gomt ruled that the Government IYad failed to
establish a patéern or practice of discrimination. The court
. Wwas unpersuaded by the .alleged history of discrimination,
noting :that no dual school system had ever existed in Hazel-
wood. The statistics showing that xelatlvoly small numbers
of Negroes were employed as teachers were found nonproba-
tive, on the ground that the percentage of Negro pupils in

Hazelwood was similarly small. The court found nothing

illegal or suspect in the teacher hiring procedures that Hagele
- wood had followed. Finally, the court reviewed the evidence
- in the 55 cases of alleged individual diserimination, and after
stating that the burden of proving intentional diserimination
was on the Government, it found that this burden had not .
been sustained in a single instancc: Hence, the court entered
judgment for the- defendants. United Stgtes v. Hazelwood
A School District, 392 F. Supp. 1276 (ED Mo.). ‘
' The Court of Appeals for the Eighth Circuit reversed.
~After suggesting that the District Courf, iad assigned. inade-
quate weight to evidenge of discriminatory conduct on the
part of Hazelwood before the effective date of Title VII, the -

% The defendants offered onl\ one witness, who testified to the total
number of teachers who had applied- and were hired for-jobs in the
1971-1972 and 1972-1973, school vears. Thev introduced several exhibits
consisting of a poliey manual, policy book, staff handbook, and historical
summary of Hazelwood’s formation and rohtncb brief. existence.

T As Ol’lglﬂ’l“) enacted, Title VI of the Civil Rights Act. of 1964 'Lpphed
only to private employers, The Act was expanded to include state and




CHAZELWOOD SCHOOL DISTRICT o0 UNITED STATES H
(‘mnt, of \mwnls rejeeted the frial omnt s analvsis O the
btatlstn'al datw s resdng on an ircelevant. comparison of
Negro teachers to Negro pupils in Hazel Iwood. The proper
comparigon. in the appellate court’s view. was one between
\(‘L,IO teachers in Hazelwood and Negro teacitrs o the vele--

vant labor market area. Selecting St Louis County nnd

St Lows City as the relevant arca,” the Court of Apreals

_cmnpafod the 1070 census figures, shmﬁmg that 154 of

teachers in that arca were Negro, to the racinl composi-

tion of Hazelwood's teaching staff.  In the 1972-1973 and

1973-1974 school years, only (4% and 1.8%, respcct;i\'el_v. of

Hazelwood's teachers were Negroes,. This statistical disparity,

particularly when viewed against the background of the

teacher hiring procedures that Hazelwood had followed, was

: held to constitute a-prima facie case of a pattern or practice
of racial discrimination, ' : .

In addition, the Court of Appeals reasoned that the trial

court had erved in-failing to measure the 55 histances in which |

Negro mpphcnntq were dented 1obs against the four-part stand-

arcd for establishing aprima facie case of individual dis-/-

erimination set out in this Court’s opinion in McDonncl{'
Dougl s Corp. v. Green, 411 U. 8. 792, 802.° Applving. t,ha.t

+

local, governmental employers by the Equal Imployment. Opportunity A\(,l
of 1972, 86 Stat? 103, whose effective date was \h.(h 24, 1’)"’ See /L.
U, 8. C.§.6000 (), (b), (F), (H) (Sippe V), - :
Thé" eviceree of prv—.\(‘ diserimination 10[1(‘(1 upon by the Court, of
Appeals indJaded the failure to hire any Nogro teaehers until 1969, the
failure to reeruit at predominantly Negro colleges in Missourt, and some-
what' ‘uconelusive cvidence that Thazelwood was responsible for a 1962
. Miss'ssippi newspuper advertisement. for teacher applicanis that specified
‘. " “whites only.”"
¢ The eity of Qt Louis is strrounded by, but not inclmlc(l in, St. Louis,
Ceunty. . Mo. Atn. Stat. Hnll.» :
* 9 Under McDonnellDouglus, - prmn facie case of 11](‘"11 (mplm ment
discrimination ix v~t,1bh\hv(l by ho\\m«r
) rast *4aat~--u1r-h\ ulml] belongs to o raciad minority; (i) 1hat he
appliee -ind was quadified for o job for’ which’ the employer wus secking
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standard, the appelate, court found 16 eases of individual
diseriminaiion,®  which - “buiiressed” the  statistical proof.

Beeause Hazelwood had not rebutted the Government's prima

facie case of a pateern or practice of racial Lli%('l‘ilgjl\zl.t.ioll, the
Court of Appeals direeted mdgmt‘nt for the Government and
preseribed the remed.al order o be entered. United States
v, Hazelwood School District. 534 . 2d 805 (CAS).

We granted cortioraris —— U7 8. —— to consider a substan-
tinl question affecting the enforeement of a pervasive federal
law. -

The petitioner: primarily attack the judgment of the Court
of Appeals for its reliance on “undifferentiated work foree
statistics to find an unrebutted prima facie case of employ-
ment diserimination,” ** * The quescion they raise, in short, is
appiieants: (i) that, despite his, qualifications, he was rejeeted; and
(iv) that, afrer his rejection, the position remaned open and the om])lovor
continued to seek applieants fmm persons of ecmplinant's qualifications.”
A1 UL8, at S02. !

Upon proof of these four elements, “t]he burden then must whift to tJlo
employver to .ulwulwtv some legitinate, noluh\(nnunmm reason for the
employee’s rejection.”  Ibid.

W The Court of Appeals held that none of the 16 prima facie eases of
individual digerimination hitd bonn rvbut(ul by the petitioners. Sec 534
Io2d, at St

1The District. Court was direeted to order that the petitioners ceae
from diseriminating on the basiz of e or color in-the hirn. ol teachers,
promulgate aceurate job deseriptions and hiring eriteria, vecruit Negro and
white applizants on an equal basiz, give preference in filling vacancies te
the 16 diseriminatorily rejected applieants, make appropriate backpay
awards, and submit periodie reports to the Government on its progross in
hiring qualificd Negro teachers. 55 F. 2d, ut 819-820. :

2 [ their petition for certiorari and brief on the merits, the petitioners

- fuive phrased the question as follows:

“Whether o court may disvegard evidence “hat an employer has treated
actunl job applicants in a nondiscriminaters aanner and rely on undif-
forentinted workforee statisties to find an anrebutted prima faele case of-
emplovment diserimination in violation of Title VII of the Cl\'xl Rights
Act of 1964.” . : -

Their peiition for certiornri and brief on the morlta did raise a sceond
questien—"[w]hether Congress hus authority under Section 5 of the

9
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.

whether a basie comiponent in the Court of Appeals’ ('uu.lixrg
of a pattern or practice of diserimination= the comparati- vly
sntall pereentage of Nego employees on Hazelwood's l(' whing
staff—was lacking in probative foree,

This Conrt’s recent consideration in International leh(r
hood of Teamsters v, United States, - UL N, - of the role
of statisties in pattern or praetice suits under Title VIT pro-
vides substantial guidance in evaluating the arguments ad-
vanced by the-petitioners,  In that ease we stated that it s
the Government's burden to “establish by o preponderanee of
the evidenee that racial diserimination was the [employer's|
standard operating procedure—the regular rather than the
unusual practéce.”  Slip op. at 10. We also noted that sta-
tisties can-be “an important source of proof in vmplm ment
digerimination eases, since s

“absent explanation, it is ordinarily to be expeeted that
nondigeriminatory hiring practices will in time result in
a work foree more or less representative of the racial and
cthnie composition of the population in the comunity
from which cemployees are hired. Evidenee of long-
lasting and grass disparity between the composition of a
-work force and that of the general population thjus may
he.significant even though §703 (j) makes clear that Title
VII imposes no requirement that a work foree mipror the
. gcneral population.””  [Id., at 13 n, 20, '

See also Village of Arlington Heights v. Metropolitan Housing

Fourteenth” Amendment 1o prohibit by Title VIT of the Civil Rights Aet of
1964 employment. prictices of an ageney of a state government i the
absence of proof that” the ageney. purposefully  discriminated agiinst
applicants on the basis of raee””  That issue, however, is not presented by

_the facts in this ease. The Government's opening statement, in thy ‘rml

eonrt, explained that s evidenee was designed to show that the sdareity
of Wegro teachers at Hazelwood  “is the result of purpose” und is
attribntable to “deliberately eontinued employment. policies”  Thig hero,
as in International Brotherhood of Teamsters v, United States, —- 1], &

-, “{tThe Government's theory of diserimination was simply that the

-
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Development Corp,, - U, S = Slip.op., at 130 Washingtor
v Dards, 420 U, S0220, 241242, Where gross statistical dis-
parities ean be shown, they alone may in a proper ease
\\(-onst,it,uto prima facie proof of a |mttvm or practice of dis-
erimination.  Teamsters, supra, at 12130
There ean be no doubt, in light ut the Teamsters case, that
the Distriet Court’s comparison of Hazelwood's teacher work
force to its student population fundamentally misconecived
thye roles of statisties in employinent. diserimination  cases.
The Court of Appeals was correet in the view that a proper
coniparison was betweoen the raeial composition of Hazelwood's
teaching statt and the racial composition of the qualified pub-
liz scehool t(-mlur population-in the relevant labor market.™
See Teamsters, supra, at 10— 11 and n. 17, The pereentage
of Negroes on Hazelwood's tuuhmg stafl in 1972-1973 was
1.4%, and in 19731974 it was 1.8%. By (nntmst-, Kthu per-
centage of gualified Negro teachers in the area was, aceording

femployer]. in violation of § 703 (1) of Title VIT, regularly and purpose-
fully treated Negroes ... less favorably than whit(\ persons,” { 8lip op..
at 89, . .

Iy Teamsters, the comparison betwee 1 the pereentage of Negraes on
the employer’s work force and the percentage in the general dreawide
popul: ation was highly probative, because the job-skill there invplied—

" the ability to drive & truck—is ‘one that/ many persons possess lor ¢an
= fairly readily acquire. When speeial qu Mlifications are rmpure(l\to fill |
* particula#” jobs, ecomparisons to the p:onur\l population (rather than to

the smaller group ‘of individuals who yosbess the necessary qiaificalions)
|

>may have little probative value, The compurative statisties introduced

by the Govermuent in the Distriet Court, however, were properly limited
ta public school teachers, and therefore this 's not a case like MaJor v.
Educational Equality League, 15 U, 8, g05, .in .which th \mem]-
cotaposition” comphrisons failed to take into ‘w{mmt special thﬁcatu\)m
for the position in \quc\non Id., at 620-621.

Although the petitioners concede as a general matter the prob'\tn‘
foree of the comparative work force statisties, they object. 10 the Court. of -
Appeals’ heavy reliance on these datw on the ground that, lm)lu':mt flow,
data, showing the actual percentage of white and Negro applieants 1ot

tmclungf positions at  Hazelwood, would be firmer proof. As- we have \\

11
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to the 1970 census, at least 5.760. Although tlu's«-'(liﬂ'vr-
ences were on their face s!zl}stuutzml\ the Court of Appeals
orred in o substituting its judgment l'nr that of the Distreict
Court. and holding that the (.o\vnnnvnl hnd -mulml\vl\
proved its “pattern or practice” lnwsuit,

The Court of Appeals totally disregarded  the possibility
that this prima focie statistical proof in the record might at
the trinl court level he rebutted by st-ut,ist-im (I(-vlin;., with
Hazelwood's hiring after it h((lunu- subjeet to Title \VIL
Racinl diserimination by public employers was not fade
iNegal under Title VIT until Mareh 24, 19720 A publie em-
plover who from that date forward made all its employment
decisions in a wholly nmIV(IiS(!x'illlillzl.t<)x')' way would not violate

i ' \

noted, soeon b, .\'upru,j\!lwr(\ wits not elear evidense of such statisties”

We leave it to the Disteiet. Court on remand to determine whether
competent’ proof of these data ean be addueed. T o, it would. of course,

be very relevant.  Cf D(;A\}tan/ v. Rawlinson, — U8, ——, ‘-&—-.' Slip. op.,

nt S,

4 As i diseuseed below, the Government Sontends tha g eomparative
figure of 15407, rther tham 5.7, ix the apprapriate one. - See pp. 10-12,
infra. Bat even assuming arguendo that the 5.7, ligure urged by the

petitioners is correet, the disparity between that figure and the pereentage -

of Negroes on Hazelwood's tenching staff wortd be more than fourfold
for the 1072-1073 school vear, und threefold for the 19731974 school year.

A precise method of measuring the signifieance of such stutistieal disparities -

was explained in Castaneda v, Partida, — U, 8, — slip op., at 14 n. 17.
It involves ealeulation of the “standard’ deviation™ ax n measure of pre-
dicted fluctuations from the expeeted value of a samples Using the 5.7
firure as the hasis for ealeudating the expeeted value, the expected number
‘of Negroes on the Huzelwood teaching staff would I)v roughly 63 in 1972
1973 and 70 in 1973-1974. The observed munnber i those vears wa 16
aiid*22, respeetively. The difference between the observed and expecied
\'ufum was more than six standard deviations in 1972-1973 and more than
fivh standard deviantions in 1973-1974. The Court in Castaneda noted that
“[a]s a general rule for such large samples, if the difference between the
expected vaiue and. the observed number is greater than two or three
standard deviations,” then rhe hynothesis that teachers were hired without
regard to raee wonld be suspect, Thid.

i
ne
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Title VII even .if it had formerly maintained an all-white

-work foree by purposefully excluding Negroes.** For this rea-

B son, the Court cautioned in. the Teamsters opmu)n that once
R a prima facic case has been ectabhshcd by statistical work :

" force disparities, the omployg} must, be given an opportunity
to show ‘that the claimed diseriminatory pattern is a produet
of pre- Aet hiring ‘rather tl.;m unlawful post-Act dlscnmma- :

: tion.”. Id., gt 33-34. - .
~ . Th(- "ocond in tl‘nc case, showed that for the 1972-1973
school year] Hazelwvod hired 282 new teachers, 10 of whom
; (3 5%.) were \egrocs for the following school year it hired
123 new teachers. five of whom (4.1%) were \egroos Over
the two-yefir period, Negroes constituted a total of 13 of the .
405 new teachers hired (3. 7%) Although the Court of Ap-
peals briefly mentioned these (fata inTeciting-the facts, it
“=wholly Wuored them in_discussiip~whether the Govérnment: 4
had shox\'n a pattern or practice _of diserimination. And it
Lrgave no (onsideramon at all to the. possibility that post-Act.
© data as to the number of Negroes hired compared to the
total numbor of \ogro ‘Lpphcunts might tcll a tota]ly dxﬂ”erent
ctoﬁ ,
What the hmng ﬁg'urec prm ¢ obviously depeﬂds upon the -
figures to which they are compared.” The Court of Appeals |
acceptori the Clofernmont s argument that the relevant. cont-

— e e " -

. ®This i rot to say, that ev idence of pre=Alt. (!:>cnm_|nntxoxg can.never-
“héive any: probutive force.  Proof ihu an cmployer engaged in racial
dizerimination prior to the efiective” date of , Title VII might in some. :
eireumstaiees support the inference that such (lls(‘ntnlmtlon CO'ltmued, L
*+ particularly where relevant aspeets of the deciionmaking” process had Y

undergone little change. Ci. Fed. Rule -Evid. 406; Village of Arlington

Heights v. llelmpalxtcn Hn'mng Development C’orp supra; Slip op\ at

4 1. 2 J. Wigmore. Evidence S“)’ 302-305, 371, 375 (3d ed. 1940).

And, of ‘conrse, 2 public employer even berorr- the extension of Title VI in |

1972 was subject to the comrwnd of the: Fourtcenth \mendmcm, not.to

engnge in purposeful racial diserimination. ‘

788ce n. 13, suprg. and n. 21 infra. But ef. Tcamstcrs supra, at 37—40

i

-
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panson w as to the labor nmrketMSt Louls County and
St. Lou:ls City. In which. according to the IQ\/O census, 1549

“of all teachers w vere Negro.” The propriety of that comparison

was vigorously disputed by the petitioners, 'who urged that
because the City of St. Louis has made special’ attempts_to
maintain a 50% Negro teaching sta? inclusion of that school
district in the relevant market ares dlstorts ‘the comparison.

"Were that ar\gﬁnent accepted. the percentage of Negro teach-
* ers in the relevant labor market area (St. Louis County alone)

as shown in the 1370 tensus would be .)./% rather than 15.4%.
The difference between these figures may well be important;
the disparity, betweén 3.7% (the per centage 6f Negro teach-

‘ers hired by HegZelwood in 1972-1973 and 1973—1974.) and

5.7% may be sufficiently small to “cn.l\en the Government's
other proof, while the disparity bétween 3.7% and -154%

ndeed, nnder the '\(.lti\t'lc 11
Partida, — U, —, slip op at 14 n-17, involving the ealeulation;of
the standard de\ xt aion as a mc'hure of predlctcd fluctuations, the differénce
bet\\cen using 154% and 5.7%% as thie arcawide figure would be signifi-
cant. If the 15.4¢ figure is taken as the basis for comparison, the expected

- number-of Negro teachers hired by Hazelwood in 1972-1973 would be 43

(rather than the actual figure of 10) of a total of "Q" a difference of more
than five standard deviations; the: expected numb(*r in 1973-1974 would be

" 19 (rather than the actual figure 5) of a total of '123; a difference of more
.than three standard- deviations, I_'or the two years combined, the dif-

férence between the observed:number of 15 Negro teachers hired (of a
total of 405) would vary from the C\pectcd number of 62 by more than

" six standard deviations. " Beecause a fluctuation of more than two or three

standard dmnnmh \\ould undercut. the hypothesis tlnt decisions were
being mnde randomly W nh respect to race, ibid., .each ‘of these statistical

-

may bd sufﬁcxentlv large to ?(nforce it.” In detfermmmg'

nethodology explained in Castaneda %

comparisons would reinforce rather than ‘rebut the Government's other

proof, If, however, the 5.7 areawide figure is used, the expeeted number
of Negro teachers hired-in 1972-1973%would be roughly 16, less than two
standard deviations from the observed ‘namber of 10; for 1973-1974, the
expected value would be roughly seven, less. than one standard deviation

" from’ the observed value of 5; and for the two years combined, the

> BN

S
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which of the two' ﬁgures—-or very possibly, what mtermedlate

" figure—provides the most accuraté ‘basis fer comparison to
" the hiring figures at Hazelwood, it will be necessary to eval-

uate such considerations as (i) whether the racially based hir-
mg policies of the St. Louis City School District were in effect
as far back as 1970, the year in which the census ﬁgures were
taken; *® (ii) to what extent those policies have changed the
racial compositicn of that district’s t,eachmg staff .from what
it would otherwise have been; (iii). to what extent St, Louis’

recruitment policies have diverted to the city” téachers who.

‘mlght otherwise have applied to"Hazelwood; *° (iv) to what

extent Negro teachers employed by the c1ty would prefer
employment in other’ districts such as Hazelwood; and (v)
what the experience in other school districts in St. Louis
County indicates about the validity of excluding the “City
School Dlstrlct froin the relevant labor market. '
It-is“thus clear that a determmatlon of the approprlate
comparative figures -in this case will depend upon further -
evaluation by the trial.court. As this Court admonished in
Teamstér-s, “statistics . .. come in infinite va,ri'ety.'

expeeted value of 23 \\ould be less than two standard deviations from the‘/
observed total of 15. A more precise rhethod ‘of amlyzmg these statistics
confirms the results of the standard deviation analysis. See F. Mosteller, *

R. Rourke & G. Thomas Proba,blhty with" Statistical Apphcatlons 494 (2d:.A.

ed. 1970).

These obsérvations are not intended to suggat that precise calculations
of statistical significance are nece&\ary in employing statistical proof but
merely "to highlight the 1mportance of the choncc of the relevant, labor -
market area.

18 In 1970 \egroes consntuted oriy 426 of the faculty in St. Louis clty
schools, which could mdlca.tc either that the city’s goals were not yet in

_effect or simply that they had not vet been achieved.

19 The petitioners obsene for e\'\mple, that Harris Teachers College in
St. Louis, whose 1973 gradu ating class was 609 Negro, is opera.ted by the
city.. It is the petitoners contention that “the city's pubfic' elementary

-and secondary. schools otgupy an adv antageous position in the recnutment

of Harris graduates. \ -

@

’
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@ T

[T1heir usefulness dependsv on ';11]. of the sﬁr’rv(')?u\n\dihg faets

and 01rggn1sta,nces.’ - Slip op;, 'at\‘lci. Only the trial court'is ™™ .
in a position to make the -appropriate determination” after "~
further findings. And only after such a . determination is ...

made can a foundation be established for deciding whether

or not Hazelwood engaged in a ‘pattern or practice of racial |

diserimination in its employinent practicés in violation of
the law.® S : o L .
- We hold, therefore, that the Court of Appeal's*c\enéd in dis-
regarding the post-Act hiring statistics in the record, anc that

" it should have remanded the case to the District Court for

further findings as to the relevang labor market area and for 4n
ultimate determination of whether Hazelwood engaged in

a pattern or- practice of “employment . discrimination after - —
. March 24, 19727 Accordingly, the judgment is vacated, and .
.. .the csést'is remanded to the District Court for further pro- .

——.._.%beédingé—consis_tgnt with this opinion.

o

"20 Berguse the District Court focused on a comparison between . the
'plero’t}x'lt.a.gé of Negro teachers and- Negro pupils in Hazelwood, it did not
undertake an’ evaluation of the ‘relevant Iibor market, and its casual
dictum that the inclusion of the city of St. Louis “distorted” the labor
market statistics was not based upon valid criteria. 392 F. Supp., at 1287,

21 Tt~ will also be open to the District Court on remand to determine
e " whether sufficiently reliable applieant low data are available to perrflit
consideration of the petitioners’argumeng that those data mdy undéreut
a'statistical analysis dependent upon hirings alone. o

‘,\ .
1
\ -
i
.
%

Y

~

T _ o - Itis $0 ordered. "
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I . . :
. ‘No. 76-255 « .

i , '
’Hazel\/ood School District’ et al;; 'On Writ of Certiorari to the
' United States Court “of

:' / Petltlonlers,, o |
Ca / v. |- Appeals for the. Enghth
[ United States. Clrcult

| B [June 27, 1911]

' ’ : \IR JLS’I’ICE BRE‘\INAN’ coneurring. -
f I -join the Court’s- opinion. &;mnlarly to -our decision” in
i Dayton Board of Education v. Brinkman, No. 76-539, today’s
vpiision revolves around the relative factfinding roles of district
and ciiv it courts. It should be plain, however, that the
|~ liberal substantive standards for establishing a Title VII
violation, including the usefulness .of sta,tlstlcal proof are
| reconfirmed. ¢

. In the present case, the Dlstnct Court had adopted a Wholly

| inappropriate legal staridard of discrimination, an(l therefore -

' .did not evaluate. the factual récord before.it in a meamngful
. .way. Thig remand in effect orders it to do so. It is my,
N understanding, as apparently it is MR JUSTICE STEVENS', post,
~__|. atn 5, that the statistical inquiry mentioned by the Court,

' ,‘"[’\éixmnte, at . 17 and accompanying text, can be of no help to’ the

. Hazelwood, School Board in rebutting the Government’s evi-

ﬁdence Of-discrimination. Indeed, even if the relgtive com-
parison market is found to be 5. 1% rather than 15.4% black,.

the applicable statisticel analysm at most will not serve to
bolster the Government’s case. This obviously is of no ald to

- Hazelwood in meéting its burden of proof. "Nonetheless I~
think that the remand directed by the Court is appropriate

and will allow the parties to ‘address these figures and calcula-
tions with greater care and precision. I also agree that given

the misgipplic_atio_n of governing legal principles by the District

17
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Court Hazelwood reasonably should be gK en the opportunity

.to come forward-with more focused and,spécific applicant-flow .
_data in the hope of a.nswermg the Government’s prima facie
- case. If, as presertly seems likely, reliable ‘applicant-data is

found to- be lacking, the conclusion reached by my Brother
: S’I'EVENS w111 1nev1ta.b1y be forthcoming.

i
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. United States. Circuit.
/. : - . [June 27, 19771\

MR. JusTICE STEVENS, dissenting.

 The basic framework in a pattern-or- ractice su‘t brought
by the Government under Title VII of ¢ 1e Civil Righis Act is

the same as that in any other lawsuit. - The plaintiff has the

" burden of proving a prima facie case; if 1t cloes so, the burden -

of rebutting that case shifts to the defendant. In this case,

since neither party complains that any relevant evidence was- -

excluded, our task is to decide (1) whether the Government’s

. evidence established a prima.facie case; and (2) if so,. whether

_ the remaining evidence is sufficient to carry Hazelwood’s
* burden of rebutting that prima facie case. .
. . .

‘-

" ment is' not required to offer evidenee that cach/'person for whom it will
“ultimately seek relief was a vietint of the employer’s diserimmatory policy.
Its burden is to establish a-prima facie ¢ase that such a policy- ‘existed.

" The hutden then shifts to the employer to dc_fe;'/nt the prima facic showing -

of & pattern .or practice by demonstrating that the Government’s proof is
either inaccurate or insignifieant. An employer. might show, \for example,
- that-the claimed diseriminators pattern is a product of pre-Act hiring
rather than unlawful post-Act discriminaton, or that during the’ period
it is.alleged to have pursued a discriminatory poliey it magde too few em-
ployment decisions to justify the inference that it had engaged in a regular
prhetie¢ of discrimination.” [International Brotherhood *of Tenmsters V.
United States, — U. S, —, No. 75-636 (May ‘31, 1977), Slip op., at
-33-34. . " S : : ' o

ot
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vT'he_ first iuestion is clearly answerei‘l'by. the Government’s

1At the initial, Jiability’ stage of a pattern or practice suit the Govern-~
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_statlstu'al ewdence its historical evxdence and its’ eVJdence,

relating to specific acts of discrimination. .
One-third .of the teachers hired by Hazelwood resided in

“the city:of St. Louis at the time of ‘their initial employment.

As Mr. Justice Clark explained in his opinion for the Court

Hazelwood District at the time of trial less than 2% of the

teachers were black. An even more telling statistic is .that -

after Title VII became applicable to it, only 3.4% of the new

- teachers hired by Hazelwood were black. Proof ‘of these

gross disparities was in itself sufficient to make out a prima
fame _case of discrimination.. See International’ Brotherhood
of Teamsters v. United States, — U. 8. —, No. 75—6‘36
(May 31, 1977). Slip.op., at 12-13;- Castaneda v. Partzda —
U S. —, No. 75-1552 (March 23, 1977), Slip op.; at 11-15.

"~ As a‘matter .of history, Hazelwood eémployed- no black.
_;teachers until 1969. Both befo;t_e and a.fter the 1972 amend~

«

‘“e aecept the Governmeni’s contention that St Louxs"Clt) and

},,Count\ is the relevant labor market sarca for our consideration. The
“relevant, labor In}rket area ig that area from which the employer draws_
" its employees.. United States v. Ironworkers Local 86, 443 .F. 2d 544, 551
" n. 19 (9th Cir. 1971). Of the 176 teachers hired by Hazelwood between

October, 1972, and September, 1973; approximately 80 perecent resided
in St. Louis City and County at the -time of-their initial efnplmment
Approximately one-thxrd of the teachers hired during: this period resided
in the City of St. Louis and 40 pereent resided in arcas of St. Louis

of Appea.ls, it was therefore appropriate to ticat the city, '
- as well as the county, as part of the relevant labor market.” -
- In that markef, 15% of ‘the teache*s were black. In the

-County other than the Hazel“ood District.” 534 F 2d 805, 811-6‘2 n, 7. _

(1976). \,

It is noteworth\ tlnt in the Courf of Appeals, ChL ief Judge Glbson in

dissent, though urging—as Hazelwood had in the -District Court—-t.hat
the hbor market was even broader than the Government contended, id.,
at 821, did not question the propriety of including the City in the same
market as the Countw see Defendants’ Brief and Memorandum in Support
of Its Proposell Findings of Fact and Conclusions of Law, p. 24. In this
Court, petitionér had abandoned any argum~nt similar to that made bélow.

AW
<
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ment making the statute applicable te public school Cistricts,
petitioner used a standardless and largely subjective hmngv
procedure. Since “relevant aspects of- the decisionmaking
process had undergone little change,” it is proper to infer that
the pre-Act policy of preferring white tcachers continued to:

* influence Hazelwood’s hiring practlces

-The inference of discrimination was Gorroborated by. post- '

. Act evidence that Hazelwood. had refused to hire 16 qualified

black applicants for racidl reasons. Taking the Government s

-evidence as a whole, there can be no doubt about tho sufﬁ-
" ginney of its prima facie case.

: 11

Hazelwoocl “offeréd “virtually no additional evidence in |
response,” ante, at 4. It challenges the Governwient’s sta-
tistical analysis by c]mmmg that the city of St. Louis should
be excluded from the relevant market and pointing -out that
ouly 5.7% of the teachers in the county (excluding the city)

.

" “.were black. It further argues that the city’s pohcy of trying

‘to maintain a 50% black teachmg staff diverted teachers from

the county to the mty There. are two separate reasons why -
these arguments are’ insufficient: they are not supported by

‘the.evidence; even if true, they clo not vercome the Govem-
-ment’s case. S

1 Pronf that an employer engaged in racial discrimination prior to the
cficctive date of the act ereates the inference that such discrimination con-

‘tintied “partien'arly when relevant aspects of the decisionmaking: process

[havel undergoae little change. Cf. I'ed Rule Evid. 406; Village of

© Arlingion Hewhts v. Metropolitan., Housmg ‘Deyelopment Corp., supra,
_ Blip op., at 14; 1, 2 J. W]gmore Eviaence §§ 92, 302-305, 371, 375 (3d

‘d. 1940).. And, “of course, public emplover even before the extension of
Title VII in 1972 was 9ubjoct to the command of the Fourteenth Amend-

" ment not te engage in purposeful racial dlsenmmatlon " Ante, at 10 n. 15.

‘Since Hazelwood’s hiring before 1972 was’ so’ clearly discriminatory,
there 'is some irony in its claim that “Hazelwood continued [4fter 1972]
to scect its teachers on the same ecareful basis that it had relied on be-

’borc in staffing its growing system.” Br., at 29—30
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. The defenda.rit offered no evidence concerning wage differ-
e entials, commutmg problems, or..the-relative advantages. of
o ——tegehing \in an 1nner-c1ty school ‘as opposed to-a suburban
' school. Without any such: evidence in the record, it is difficult,
-to understand why the-simple fact that the city was the source
of a third of Hazelwood’s faculty should rot be sufﬁment to
demonstrate that it is a pari of the relevant. market. ” The
city’s policy of attemgting to maintain.a 50/50 ratio clearly
- . does not undermine that conclusion, particularly when the
record reveals no shorta.ge of quahﬁed black . applicants in
" eltner Hazelwood or other_subuirban school fistricis.* Surely -
" not all of the 2,000 black teachers employed by the c1ty were
unavailable for employment in Hazelwood at the tlme of their

_initial hire:
- But even if it were proper t,o exclude the c1ty of St. Loms
fromr the market, the statistical evidence would stll_l_tond,to
_ prove discrimination. With' the city excluded, 5.7% of the
~ .teachers. in ‘the remaining market were black. On the basis
of a random selectiol, one would therefore expect that 5.7%"
‘of the 405 teachers hired by Hazelwood in the 1972-1973 and
~ 1973-1974 school years to have been black. But instead of
- 23 black teachers Hazelwood hired only 15, less than
two-thirds of the expected number. W:thout the benefit -
of expert testitacny, I would hesitate to infer that the dis-
L parity between 23 and 15 is great enough, in itself, to prove
' : dlscrmnna.tlon It is perfectly clear, however, that wha.tever'

. ‘“qu there been evidence obt'mnblc to contradict and dlsprove the -
testimony offered by [the Government], it cannot be assumed that the
State would have refrained from mtroduemg it.” Pi"en'e v'Louisiana, 306
- U.S. 354, 361-362.
5 After I had drafted this oplmon one of my hw elerks advised me t.hat
giver, the size of the two-year sample, there is only about a 5%.“likéli-
hoed that a disparity thi: large.would be produced By a random selection
-~ from the labor pool. If his ealeul'mon (whichi was made using the method -
- described in H. Blalock, Social Statistics 151-175 (1_912)) is correct, it is -
; easy to understand why Hazelwood, offered no expert testimony. '
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probative force this disparity has, it tends to prove discrimi-
_nation and does absolutely nothing in the way ‘of carrying
Hazelwood’s burden of overcoming the -Government's prima
facie caise., I ;
‘Absolute precision in the analysis of -market data is too
much w expect. We may fairly assume that a nondiscrimina-
tory selection process would have resulted in the hiring of -
. somewhere between the 15% suggested by the Government
‘and the 5.7% suggested by petitioner, or perhaps 30 or 40,
black teachers, instead of ‘the 15 actually. hired." On that
assu_f'nption.' the Court of Appeals’ determination that . there -
. were. 16 individual cascs of discriminatory refusal to hire black .
_ applicants in the post-1972 period seems remarkably accurate.
_IdaSUln, the Government is entitled to prevail on the present
'recorl(f. -1t proved a prima facie case, which Hazelwood failed
to rebut. Why, then, should' we burden a busy federal court
with another trial? Hazelwood had an opportunity to offer
evidence to- dispute-the 16 examples of racially mot.vated :
refusals to hire; but as the Court notes, the Court of Appeals -
has already “held that none of the 16 prima facie cases of '
individual discrimination had been rebutted by the petition-
ers. See 534 F. 2d. at 8147 Ante, at 6'n. 10. Hazelwood
also had an opportunity to otiér any evidence it could muster .
to show a change in hiring practices or to contradict the fair
inference to be-drawn from the statistical-evidence. Instead,
it “offered virtually no additional evidence in response,”’ ante,
at 4. o _ , _ N
_ Perhaps “a totally different story” might be told by other
suatistical evidence that was never presented¥ante, at 9. No
lawsuit has ever been tried in which the losing party could not
have pointed to a similar possibility.” "It is always possible to

—_— P "

: B .
¢ Some of the other school districts in the ccintyshiave a 109 ratio of
blacks on their faculties. See Pl Ex. 54: Resp. Br., at 29-30, n. 30.
7 Since Hazelwood failed to offer any “applicant-flow data” at the
_ trial, and since it does not now claim to have ally_ne\vly;discovered evi-
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imagine rﬁore evidence whigh could have been offered, but at

. some point litigation must come to: .1 end.*

Rather than departing from well-established rules of pro-
cedure, T would affirm the judgment of the Coutt of Appeals.®
Since that judgment refiected a correct appraisal of the record,

¢

: o .
denee, T am puzzled by Mr. JusTick BRENNAN'S explanation of the

justification for & remand. Indeed. after the first trinl‘: was concluded,
Hazelwood emphasized the fact that no evidence of this kind had been -
present; it introduced no such evidende itself.. It stated:

© “There is absolutely no evidence in this case fhat provides any basis for

m?king 2 comparison be'tweo_n black applicants-and white applicants and
their treatment by the Hazelwond School Distriet relative to liring or
not being hired for a teaching position.” -Defzadants’ Brief and Memo-
randum in Support of Its Proposed Findiugs of Fact and* Coneclusion of

® My analysis of this case is -omev-hat similar to Mg, Tnstice REnN-

QuIsT's analysis in Dotherd v. Ravlinson:

“If the d-fendants in a Title VII suit believe there to be any reason to
diserecic plaintiffs’ statistics that does not appear pn their f:icc,_t.hc op-
portunity to challenge them is.available to the defendants just as i any
other lowswat. " They may endeavor to impeach the reliabiltiy of the

statisiical evidenes, they may offer rebutting evidenee, they may dis-

parage in arguments or i bricls the probative weight which the plain-
tiffs’ evic .ice should be accorded. Since I agree with the Court that
appellants made virtually no stch effort, ante, at 9, I also agree with it
that, the District’ Court cannot be said to have erred as a tnatter - { law
in finding that a prima facie case had been made out in the instant case.”
Slip op., at 2-3. — U. 8. —, No. 76422 (Juno —, 1977) (coneurring
opip';on.‘ . _ ) ; Co ' L

“It'is interesting to compare the disposition in this case with that in

Castancda v. Partida, supra. In Ca,st'aucda, as in this case, “[i]nexplica-
- bly, thé State introduced practieally no cvidence,” Slip op., at 15. But

in Castaneda, unlike. the present case, the Court affirmed the finding of
discrimination, father than giving ‘the State a seeond chance at trying its

case. It should be noted that the Castancda. ‘Court - oy yressly stated

that it was possible that the statistienl discrepancy could have been ex-
plained by the State. Id,, at 16.) : '
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T see no reason to prolong tiis hmg'mon with a rem‘mrJ nex!,he,
51d<, requested.'

-
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~10 Hazelwood’s brief asks, ()nl\ for a remand “for reconslderatxon of ‘the-

alleged mdl\ idual eases of dbcrunlmtrou ... Br,at 78.- Hazelwood

. explains that the question raised in its petmon for certiorari is © . .. a
7. question of law.” Tt is a question of what sort of evidentiary showing satis- .
fies Ti:ie VII. . The quegtion iy whether n the cvldenee\ of record

. ‘an unrecutted prmm facie case was established.” Repl) Br, at’2.
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