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(Slip Opinion)

\
NOTE.: Where it In feasible, a syllabus (teadnote) will be re-

leased, as la being done In connection with this CREW, at the time
the opinion is issued. The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter of Decisions tor
the convenience of the.'reader.. See United Match:v. Detroit Lumber

CN Co., 200 U.S. 321, 337.
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SUPREME COVRT OF TIM UNITED STATES
....16 7 ,

.Syllabus

laj ilAZELWOOD SCI-JOOL DISTRICT ET \4I,. U.

UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF Al;I;F:A S FOR THE
, .

. 'EIGHTH CIRCUIT

No: 76-255.1 Argued April 27, 1977Decided June 27, 1977

The; United State's brought this action against petitioners, the Hazelwood, ;.

Mo., School Diktrict, located in St, Louis County, and various oflicills,
alleging that they wore:engaged in. a "pattern or practi:x." of teacher .

employinent di:scrimination in violation of Tit/e VII of the Civil Rights
;Act of. 1964, las. amended, which became aPplicable to petitioners as
public employers. On March 24, 1972. The 'District Court following
trial ruled that the Government _had failed to establish a pattern or
practic'e' of .ditcrimination... The Court of Appeaislreversed, in part on
the ground that the trial court's analysis of statistical daet rested on an,
irrelevant. coraparison of,Negro teachers .to Negro pupils in Hazelwood
insteid of a comParison of Negro teachers ,in Hazelwood to Negro
teachers in the relevant labor market area, which itt found to consist
,of St. Louis County and the city of St. Louis, where 15.4% of the .

teachers are Negro. In the 1972-1973 .and1973-1974 sehool years only
1.4% and 1.S, espectively, of Hazelwood's teachers were Negroes,
and this statistical disparity, partit llarly when viewed again'St the
background o lit elwood's feaCher hiring procedures, ;was held to
constitpte a prma t, cie case tit' a pattern or,practice of racial discrimi-
nation. Petitirers.c tend t'iat.- t e Atatistical data On which the. Court
of Appeals relied canna-z:s..., a finding of a violation of Title VII.
Held: The Cour: of Appas orred in dis"regarding the statistical_data
in the record 4ealing with Hazelwood's hiring after it became subject to
Tit.le VIrand the court: should have remanded the ca.se to the District,\
Court, for further findings as to the relevant labor market area and for
an nitimate determination. whether Hazelwood has engaged in a pattern
or practice of emP1oyment discrimination,since March24, 1972. Though
the Court Of Appeals was correct, in tlie view that k propercomparisori...
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Syllabus

was between Hie racial composition of Ilazek7ood's teaching staff mid
the racial composition of tlw pia hfied public school teacher mad:101in
in the relevant labor market, it erred in &regarding the possibility dial.
the prima facie statistical proof in the record, might at, the trial court,
level be rebutted :by statistics dealing with. Hazelwood's post.-Act hiriug
practices such as with restwct to the number of Negroes hired compared
to.the total number of Negro applicants. For, once a .prinna facie case
has been establiAled I.)y statistical work-force disparities, ,tlic employer
miist _be given ain opportimity to .show that "the claimed discriminatory

. pattern is a product of pre-Act hiring rather than unlawful post-Aet
discrimination," Teamsters. v. United Slalcv, 431 U. and
fn. 17. The'record showed, but f he, Court of Appeals in its conclusions
ignored, that for the. two-year period 1972-1974 3.7c,7, of the, :new
tetwhers hired in Hazelwood were Negroes. The court accepted the.
Govermnent's Rrgunient that- the relevant, labor, market .was .St. Louis
County and tile city of St. Loins ,without considering petitioners' Con-
tention thot. St.. Louis County alone ,(where the figure was.5.7%) was
the proper area because the city of St...Louis attempts to maintain a
50% Negro teaching staff. The difference between the figures may well
be significant since the disparity' between 3.7% and 5.7% may 'be
sufficiently small to weaken the Government's other, proof,. wlnle the
disparity between 3.7% and. 15.4% may be sufficiently large to reinforce
it. fn determining what figures provide the most accurate basis for
comparisbn to the hiring figures at:,Hazelwood numerous other factors,
moreover; must. also be evaluated by the trial court.. Pp. 6-13.

534 F. 2d SO5, vacated and remanded.

STEWARTJ,, Oelivered the opinion,of the Court, in 'which BURGER,.C. J.,
: and;BRENNAN, WHITE, MHISHALL, BLACKMUN, POWELL, anal REHNQUIST,

J.J., joined. BRENNAN, .1., filed a ebncurring Opinion. WHITEL, filed a
concurring opinion. Sec No. 76'122. STEvENs, J., filed a dissenting

-



:NOTICE : This opinion Is subject to formai revision before publication
In the preliminary print of the I:nitod States IC`eports. Render++ are re-
quested to 101 If the Reporter of Decisions, Supreme Court of the
United States, V% astIttgtott, D.C. 205.13, of any typographical or other
formal error:4, In order that corrections may be made before the pre-
liminary Print ',tops to press.

SUPREME COURT OF TIIE UNITED STATES

No. 76-255

Hazelwood School District et al., On Writ of Certioi ari to the
Petitioners, United. States Court of

v. APpealS foe the Eighth
United States. Circuit.

.[June 27, 1977]

MR. JUSTICE STEwttaT delivered the opinion of the Court.
The petitioner Hazelwood School District covers 78 squitre

miles in the northern part of St. Louis CountY, Mo. In 1973
the Attorney General 0.,ought this lawsuit against Hazelwood
and Various of its officials, alleging that they were engaged in,

a "pattern or practice '. of employment discrimination in viola-
tionbf Title VII of the Civil Rights Act of 1964, as amended,
42 U. S. C. ,§ 2000e et seq. (1970 (k- Supp. V).' The com-
plaint asked for an injunction requiring Hazelwood to cease
its discrhninatory practices,' to take affirmative steps to obtain
qualified 'Negro faculty members, and to .offer 'eMployment

.and giVe backPay tb victims of past illegal, discrimination.
Hazelwood. Was 'formed from 13 rural school districts

between 1949 and. 1951 by "a process of annexation. .By, the
W67-1968 school year, 17,550 students wcre enrolled in the

' 'Under 42 U. S. C. §2000eii (a) (1970), the Attorney General was
authorized to bring 'a. civil action "[w]henever [he] has reasonable cause
o believe that any person or group'.of persons is engaged-in a. pattern or
practice Of resistance to the'l'ull enjoyment of any of the rights secured by
[Title VII], and that. the pattern or practice s of such-. a nature and is
intended to deny the full exorcise of .rt hose rights."] The 1972 amenchnents
to Title. VII directed t hat this function be transferred as of March 24, 1974,

to the EEOC, at 1east with respect. to private employers. Id., § 2000e
0 (c) (Supp. V): see, also id., § 2000e-5 (1) (1). The present lawsuit was
instituted more than seven months before that transfer.

If
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(listrivt,' of whom only 59 were Negro: the number of Negro
pupils invreaSed to 576 (if. 25.166 in 1972-1973, a total of
just over

From the beginiting, ,Ilazolwood followed relatively un-
structured. procedures in hiring its teachers. Every person
requestin.g an application for a teaching position was.-sent one,
011(1 ebniploted appliciitions were sublilittml to a ventral per-
sonnel Atm whew they were lwpt on file, During the early
19(10s the personnel: office motified all applicants whenever a
teaching position bntne available, but. as the number of
apPlications on file increased in the late 1900s and early 1970s,
this practice was no lOi.lger considered feasible. The personnel
office thus began the pr Oice of selectingtmywhere froM three
to. 10 applicants for int.eris at the school where the vacancy
existed. The personnel oftwedid not, substantively screen the
,applicants in determining winch of them to send .for intet-
'views, other than. to aseertain..that each applicant, if seleeted,
would be eligible fOr state certification by the time, he began
the job. Generally, those who had most. recently submitted
applications were most. likely to he chosem for interview-sj`

Tnterviews were conducted by a department, chairman, pro-
gram coordinator, or the principtal at tile school where the
teaching vacanv existed. Although those conducting the
interviews did fib gut forms rating the applicants in a number
of respects, it is undisputed that each school principal. pos-
sessed virtually .unliMited discretim in hiring teachers for his
school. The only general guidance given to the prinCipals was
to hire the "mo:st competenr person available, and such
intangibles as "personality, disposition, appearance, poise,
voice, articulation, and ability to deal '.vith people" eOunted

` Befo re 195-1 Hazelwood's Jpplication forms required designation of
rare, and those forms were in. use as late a.;47,the 1962-19)33 school year.

3 Applicants- with stUdent. or substitnte tesac.hing experience at Hazel-
wood were.given preference if their performt\nce had been 'satisfactory.

r--
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heavily, The pnbipars Oloice Was routinely honored by
Ilazolwood's superintendent and 13oard of Eduvation;

fn the early 1960s 1 iazelwoo41 found it nvessary to'recruit
new teachers, and for that purpose members (if itS stafivisited
a number of colleges :mid miiversities in .Missouri and border-
ing States. All the inst;itutions visited were predominantly

, white. Junl I lazelWoodMid not seriously recruit at either of the
wo pre(laininantly Negro lo r-year colleges in Missouri.41 As

a'buyer's market began to dm ) for public school teachers,
Hazelwood cUrtailed its recruiting' efforts. For the 1971-1972
school year, 3,127.persons applied for only 234 teaching vacap-
cies; for the 1972-1973 school year, there were 2,373 applica-
tions for 282 vacancies. A number of the. applicants who
were:not hired -were Negroes.' .

Hazelwood...hired its first Negro teacher in 1969. The num-
ber of Negro faculty members gradually increased in successive
years: six of 957 in the 1970 school year; 16 of 1307 by the
end of the 1972 school year; 22, of 1231 in the 1973.school
year. By compariIson, according to 1070 census figures, of
more 'than 19,000 .teachers employed in that year in the St.
Louis area, 15.4'7( . were .Negro. percentage figure in-
cluded:the St, Louis City SchOol Dis .tict, which in recent years
has fc flowed a policy of -attempt g to maintain a 50% :Negro
teaching staff. Apart .from t t school district, 5.7% .of the
teael ers in the counv we e egro in 1970.

Dr, King_upon.these historic facts, the Government mounted
its "pattern or practice" attack in the District Court upon
four different fronts. It adduced evidence of *(1) a history of
alleged racially discriminatory practices, (2) statiskical dis-

4 One of those two schools was never visited even though it:was located .

in,nearby St. Louis. The second was-briefly visited on one occasion, but
no potential applicant svas_interviewed.

r. The parties disagree whether it is..Poihle to det-ermine from 'CliC
present record .(xactly how many .of the iol) app1icai4 in each of the

yenrs,were Negroes.
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parifieS. in,hiring, (3) the standardless, and largely subjective
hiring procedures; and (4) specific instances of alleged dis-
criniination against 55 unsuecessful Negro applicants for
.teaching.jobs. Hazelwood offered virtually .no additional evi-
dence in reseopse, relying inStead on l!'vidence introduced by
the Government, perceived deficiencies 'in the Government's
ease, 'and its oWn 'officially promulgatCd `t.o hire all
Vachers on the basis of tmining, prepration and recommenda-
tions, regArdless of :race, color. or creed." " -

The District Court ruled that the -Government hlvd failed to
establish a pattern or practice of discrimination. The coort
was Ullpersuaded by the .alleged .history of discrimination,
noting:that 'no.dual school system had ever existed in Ildzel-
wood. The statistics showing that relatively small numbers
of Negroes were 'etnployed as teachers were found .nonproba,-
tive, on the ground that the -perCentaga of Negro pupils in
Hazelwood was similarly small. The court found nothing
illegal or suspect io the teacher hiring procedures that Haelf
wood had folloWed. 'Finally, the court revieWed the evidence
in the 55 cases of alleged individual,discriminatioo, and after
stating that the burden of proving intentional discrimination
was on the Government, it 'found that this burden .had not

. .

been.sustained in a single instance:: .Hence, the cburt entered
judgment -for the defendants. .Unitect St tes v. Hazelwood

/ ' School District, 392,F. Supp. 1276 (ED .11 o.).
The Court of Appeals for the EIghyh Circuit reversed.

After suggesting that the District Co Had assiglied, inade-
.

quate weight to eviden7 of .discriminatory conduct on the
part of liszelwood before the effective date of Title VII,' the

The defendants offered only one witnms, who testified to the total
number of teachers who had applied: And were hired forjobs in the
.1971-1972 and 1972-1973, school years. They introduced several exhibits
conSisting of a policY manual, policy book, staff handbook, and historical
summary .of Hazelwood's formation and relatively brief, eistence.

7 As originally en'acted, Title VII of the Civil Rights Act:of .1964 applied
only to private einploycrs, The Act .was expanded to include state and
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(lima of Appeals rejected the trial court's analysis Of the
statistiral data, as res,,ing On an irrelevant comparison of
Negro teachers to 'Negro pupils in Illfzelmaid. TOL, proper
compariwn, tlie appellate court's view, was One between
Negro teachers in lfazolwood ami Negro teac111,rs ii tin,
vant labor market area. Selecting St. Louis. County raiti
St: Louis City as the relevant, area:' the nourt of Apt,eals

f
compared the 1070 .census figures, shovGing that 1r,.4 of
'teachers in that area were Negro. to the racial composi-
tion of Ilazelwood's teaching staff. In the 1972-1973 and
1973-1974 school years, only L.4% and 1.8%, respectively, of
Hazelwood's teachers were Negroes,. 'this statnstical dispariV,
paiticulaiiy why% viewel against the background of the /

teacher hiring procedUres that Hazelwood had 'followed, as
held to constitute a.pritna facie case of a pattern or practice /

of racial discrimination.
In addition, the Court of. Appeals reasoned that the trial I.

court had erred in -failing to Measure the 55 instances in which
Negro applicants were denied jobs against the four-part stand-
ard for establishing a 7 prima facie case of individual dis-I
elimination set out in this Court's opinion in McDonnelc
Douglas.Corp. v. Green, 411 LI. S. 792, S02." Applying. tnat

local governmentitl emplityecs by the FAinnl EmploymAt Opportunity Aet
of 1972, Sri Stat.: 193. whose effective date wriS Mardi 24, 1972. See /42

S.C.U. § .;°Ot' (a), (1.)),.0.), (J) (Stipp: V),
Th6"eviCel'ee of pre-Aet discrimination relicil upon by the Court of

Appeals ia.;laded the failure to hire any N:gro teachers until 19119,. the
failure to recruit at predominantly Negro colleges in :Missouri, and some-
What. ...oconclusive evidence that IlazOlwood re..ponsible for a 1962
Alisssippi newspaper advertisement for teacher applican;s 'that. specified

."rhe :city of .St, 'Louis is sarrounded hy, hut .not included in, St.:Louis.
County. . Mo, Aim. Stat. § 40.145..

9 Vnder Douglas, prima facie case of illegal employment.
discrimination is established by showing

" (i) *aat -4-itdl---i1dividual] 'belongs to a racial minority; (ii) that In,

till I was qualified for a job' for vli icR t he employer was' seeking
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standard, the appellate, court found 16 cases Of individual
discriminatiOn,' which "htittresseW' the statistical proof.
Because Hazelwood had not Muffled the GOVI'rnment's priina
facie case of a pattertt or practice of racial discrimination, the
Court of Appeals directed judgment for the Government and
Prescribed the.reincii,a1 orderto be ent.ered," Mated State's
V. Hazelwood School Distri.ct, 534 F. 2d SO5 (CAS),

We granted ce-tiontri; S, ---, to consider a substan-
tial question affecting the enforcemea of a pervasive federal
law,

TV'petitionent primarily attack the judgment. of the court
of Appeals ft.n. its reliance On "undifferentiated work force
statistics to find mi unrebutted prima facie case of employ-
ment. discrimination," 12 The:question they ritise, in short., is

annarant.,.: that, despite his qualifications, ho was:. rejected; and
(iv) that, after his rejection, the position remaned open and the employer
continued to seek applicants-from persons of cemplainant's qualifications."

U. S., at 802.

Upon proof of these four elements, "011ie bonlen then intiy:t shift to the
employer to Articulate some legitnnate, nondiscriminatory reason for the
employee's rejection." Ibid.

''' The Court of Appeals.held that none of the 1(1 prima facie eases of
individual discrimination had been rebutted by the petitioners, See 534

F. 2d, at814.
"The Distrkt Court was directed to order that Cie petitioners eoYoe

from discrimniating on the basis of race or color in the liiv4r.,.,' oi teachers,
promulgate accurate job descriptions and hiring criteria, recruit Negro and
white appli:ints. on an equal 'basis, give preference in filling vacancies to
the lk discriminatorily A-ejected applicants, make appropriate backpay
limards, mid submit periodic reports to Ow Government On its progrz:.ss in
lfiring qualified Negro teachers. 53-'. F. 2d, at 819-820:

fn their petition for certiorari ano inief on the merits, the petitioners
love phrased the question uhs follows:
:Whether a eourt may disregard evidence -hat an employer has treated

aetual job Applicants in a nondiscriminatom manner And rely on undif-
ferentiated workforce statistics to ftcai an..inrchotted prima facie ease of
emplayyment discrimination in violation of Title VII of the 'Civil Rights
Act of 1964.:'

Their peiition for certiorari and brief .on dye merits did raise a second
question"LwThether Congress has anthority under Section 5 of the
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whot her a .hasie vomponont in the Court of Appeals' filulilIg
of a pattern or practive of discrimination: t he comparat;.. ely
small percentage of Nep,--o employees On I hizehvood's tem:fiing
staffwas lacking in probative folly.

This Court's recent consideration ill /n/crnat /ono/. Brotto,r-
hood of Teantstcrs v. United States. -- I of the rok.
of statistics in pattern or practice suits under Title VI I pro-
vides substantial guidtunce in evaluating the arguments ad-
vanced by the- pL,titioners. In that case WO Stat.rd I hal, it is
the Goyernment's burden' to "establish by a preponderanee of
the evidence that racial discrimination was the lemployer'sl
standard operating procedurr----the regular rather than the,
unusual practtier." Slip op., at 10. We also noted that sta-
tistics can be 'an important swim, of proof in employMent
discrimMatiol4 cages. since

"absent exphtnatiel, it is ordinarily to be expected that
nondiscriminatdry hiring pr,actices will in time result in
a work force more or less representative of the racial and
ethnic composition of the population in the cominunity
frOtil which employees are hired. Evidence of limg-
lasting mid gross disparity between the composition of a
work force and that of the general population thus may
be.significant even though §703 (j) makes clear th it Title
VII imposes no requirement that a work force mil-or the
gCneral population." Id., at 13 n. 20:

See also Village of Arlington Heights v. lretropolitan IIonwq

Fourteenth' Amendment to prohibit by Title VII of the Civil Rights Aet of
1964 employment praet Il Ill ;Hi agTIley Or a state government in the
absence of proof that the agency, PurPosefully disernninated against
applicants on thC basis of race." That issue, .liowever, is not presented by
the facts in this ease. The Government's opening statetnent in the 1-.1ial
court explained that its evidence was designed to show that the 4;areity
of ;Negro teachers at Hazelwood i the' result of purpose" :yal is
attributable to dehberatdy eontinned employment. polieies?' Thiti here,
:is in' InternotiOnal Brotherhood of Tea ,n.sI ers v. Un'ited.States, US.

"Itlhe Government's thcory of discrimination was simply that the

(

1 0
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1)erclopment Corp.; -..t S. , Slip, op., ;tt 13; IraNhirwtoil
42ti (T. S. 229, 2.11-212. Where gross statistical dis-

parities can be shown, they alone inay in ;I proper ease
favie proof of a l)alterti or practice of clis-

\

crimination. Traursturs, supra, at 12-13.
'14here can be no doubt., in light of the Tchmsters ease, that,

the District Court's comparison of Hazelwood's teacher work
force to its, stmlent population fundamentally misconceived
tho role of statistic's in employment. diSelilll.11111.601l VaSOS.

The (.'ourt of Appeals was correct in the view that a proper
coniparison Was hotWeen du, racial composition of 1-lazelwml's
'teaching staff and the racial composition of the qualified pub-.

sehool teacher population di, the rOliwant. labor market."
See Tervusters, .upra, at, 10-11, and n. 17. The percentage
Of Negroes on .11azelwood's tenehing staff in 1972-1973 Nvas
1.4%, and in 197X-1974 it, was 1.8%. 13y contrast, the. 1)er-

i ceotage.of qualified Negro teaelwrs in the arra was, a'cording

f employorl. violAon of § 703 (a) of Title VII, regularly and purpose-
fully treated Negroes . . less favorably than white persons." Slip op..
at S-9.

'3 In Tram8ters. the comparison between the Percentage of Nd 'Toes on

the employer's worl.- force :Ind the percentage in the general reawide
population was higldy irrf lbat IVO, hera Ilse I j Ob skill t here inv lVed
the ability to drive a truckis one that./ many persons possess or .can
iairly. readily acquire. When ;:pecial qualifications nio required. \ to fill

particulai' jobs, emnparisons to the genofral . population (rather tl an to
the snuffler group 'of individuals wlm po4ess the necessary (Iiudifica ions)
may have little probatiye v:d1w. The coinparatiVe .statiAies ill trouccd
by the Gevernment in the District Court, however, were propinly lidtited
tO public school teachers, and therefore' this: 's not a case like May(4.... v.
Edyrational Equality League, 415 U. S. M5, .which th \

.

composition' eomOarisons failed to take into a2e,cotitit special qualificatums
for the position in \question. Id., at 620421:

Although :the Petit Milers voncede as a general matter the probatiYe
force .6f the .mriparative work force statistics, limy oliject to.ihe Court. of
Appeals' heavY reliance on these data on the ground that, applicant Pow
data, showing the actual percentage of %%Iiite alal Negro applicants ior
teaching,. positions at Hazelwood, would be firmer proof. As we 'have



HAZEI,WC01) SCHt )1,q, 1)141'11( "I' r. -',"1'.ATES

thy 1970 census, at, least. ." Although these differ-
ences were on their face substantial, the Ctairt, of 'Appeals 0
erred in substituting. its tudgnwlit for that of thc 11ist,rict.

('.ourt. and holding thnt the Clovernment had conclusively
proved its "piittern or practice" lnwsuit,

The ( 'owl, of Appeals totally disreganled the possibility
that this prima fovic statistical proof in the reemIl might at,
the trial court. level he rebutted by statistics dealing with
IIazclwood's hiring after it. !wean, subject to Title)V11.
ltaeial discrimination hy public employers was not inade
illegal under Title VII until Nfareh 24, 1972. A publie em-
ployer who front that. date forward Made all its employnient
decisions in a wholly nowliscritinatory way would not violate

nit Hi, SA P n. suprajthere was nol clear evidenee of such statistics:
We leave it to the Dist rio. Court on remand to thte-mine whether
iompetpnt proof nf I hos). lilt :IddlICId. If so, it would. Of ColITSP,

he xery relevant-. Cf. Dothan/ V. h!awlinsbn, S., op..

at S.
" As is dicussed below, the (lov,ernment \contends dm ri comparative

figure of 15.4i- rather tlthp is the appropriate one. See pp. M-12,
infra. lint. even :issuming (n.fluendn that. the`i5.7, figure urged by the
fwtitioners is corr.et, the disparity between that:figure and the iwicentage
of Negnws on Hazelwood'A teaehing staff wood be more than fourfold
for the 10727973 sehool year, and threefold kir the 197371974 school year.

preeiSt, nut1 oil of Illea.S1Iring the signiliennt o of .queli statistic:41 dispa rities
was explained in CaYtaneda v. Porfirio. I'. S. , slip op., at 14 n. 17.
It nivolvos calculation of the "standartl deviation" as a measure of pre-
dicted fluetuat ions front th0 espvct oil value Of 3 snimph!..' Using t he 5.7c;.,
figure as the:basis for valeulat mg the expected value, the expected number

.of Negroes on tla; Hazelwood tcauhing staff wonld he roughly 63 in 1972-
.1973 and 70 in 1973-1074. The observed number in those years wa l6

a41-',22, respectively. The difference hotween the obserVed and expel-HU
'xidues was more fhan six standard deviations in 1972-1973.and more than
five standard deviations in 1973-1974. The Court in Castaneda noted that
"Ealii a 'general rule for such large samples, if the dillerencv hot wwo the
expected! vaii:e and- the observed numlwr is greater than two or three
stando.rd deviation.:," then the hy:iothesis that, teachers were hired without
regard to race would lw Sui:pect. Ibid.

12
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. Title WI even it,bad formerly maintained an all-white
-work force by purposefully excluding Negroes. For this rea,
son, the Court cautioned in. the Tedmsters opintpn that once
a prima facie case has been established, by statistical wOrk
force disparities, the -employ e). must be.'given an opportunity
to show ghat the claiined discriMinatory pattern is a-product
of pre-Act .hiring 'rather thfin unlawful post-Act discrimina-

Id., at
The record in this easyhowed that for the .1972-1973

school year,' Hazelwood hired 2S2 new teachers, 10 of whom
(3.52.) Were Negroes; fOr the following school year it, hired
123 new teachers. five of whom (4.1%) were Negrdei Over
the two-year period,INegroes .constituted a total of 15 of the
.405 new' teachers hired (3.7%). AlthoUgh tbe Court of Ap-

. peals briefiy, inekioned these ata in -reeiting the facts, -it
:wholly ignored them in dscussizhetr the Government .
had showin a pattern:or practice ..of diserimination. And it

j gave no;'consideration at all to the: possibility that post-Act,
data- as to... the-number, of Negroes hired compared to the
total number of Negro .apPlicuntSmight tell-a totally different.
story.7.

What the hiring figures prove Obviously depekis upon the
figures to which. ,they are compared... The Court of Appeals
accepted the Go4ernment's argument that the .relevant

This

coni-

t not to say, that evidence: of pre-A'et. diScrimination can .never
-haye :thy: probatiYe force. Proof ,thitt 'an employer engaged in racial

discrimination prior to the effective.- date of ,Title VII might. in some
circumstances snpport 'the inference that such discribination continued;,
pattticularty %chore relevant aspects of the d'eeigionmakine proem had e
undergone little change. Cf.,Yed. Rule Enid. 406; Village of Arlingthn
Heights v.- Metropolitan 111ng Development Corp., supra; Slip op\:, at
14; 1. 2 J. Wigniore. Evidence §§ 92. 302-305, 371, 375 (3d ed., 1940).
Aml, Of 'course. public employer c.s'en heforet the extension of Title VII in
1972. Was stthject to the eorminvid of the Fourteenth Amendment not. to
crighge in purposeful racial tliscrimination.

See h. 13. .ipra. and n. 21 infra. But cf. Teamsters, supra, at 37=40.,

1 3
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it
parisOn was.- to the labor marketTarra-d_St..Louis Connty and
St.-Is City, in which, aceOrding to the'1070 census, 15.4%
of all teachers were Negro.' The propriety of that comparison
was vigorously .disputed /by the. petitioners, -sylic) urged that
because the City of St. 'Louis has niade speCiar attempts to
Maintain a b.-0% Negro teaching sa.ff, inclusion of that school
district in the relevant market are& distorts 'the comparisdn..
-Were that ai%grnoent accepted. the gement:age of Negro teach-
ers in:the relevant labor. nia-rk0 area (St.. Louis bounty-alone).
as shown in the 19-70 Census would be 5.7%-rather than 15.4%.

The difference between .these figures may Well,be important;
the diSparity. between 3.7% (the. percentagei6f Negro teach-/
"ers hirtd by Hdelwood in 1972-1973 arid 1973-19,74) and
5.7% may be sufficiently small to .weaken the Government's
other proof, while the diSpartityzbe.tween .3.7% and 15.4%
may be sufficiently large to- r niforce it.' In determining

ndeed, under the statistical iothodology explained in Castaneda
Par "(1(4 U. , slip bp; at 14 n.'17, involving the Calculationlof
the standard devitaion as a measure of predicted fluetuations, the difference
between using 15.45,, and 5.7% as the areawide figure would be signifi-
cant. If the 15..4% figure is taken as the basis for compa-rison,the expected
thimberof. Negro teachers hired by Hazelwood in 1972-4973 would. be 43
(rather than the lictual figure of 10) of. a total of '-2S2, a difference of more
than fiv.e standard deviations; the:expected number in 1973-1974 would be
19 (rather than the actual .figure 5). of a total of'123; a difference of more

. than three standard- deviations. For the two years combined, the dif-
ference between .the observed-, nuinber of 15 iNegto teullens hired (of a
total of 405) would vary -from the expeeted number of 62 bY more than
six standaid deviations-. Because a fluctuatfou of more than tWo or three
standard deviations would undercut the hypothesis that decisionS were
being.- made _randomly With respect to race,..ibid.,.each .of these statistical
comparisons would reinforce' rather than 'rebut the Government's othd..
proof. If, however, the 5.7%.areawide figure is .iised, the expected number
of Negro teadiers hired-in -1972-1973_1would be roughly 16, less than two
standard dedat iims from I he observed-number of 10 ; for 1973-1974. the
expected value' would be roughly seven, Ies. than one standard deviation
from' the- observed value of 5; and for the two years combined, the
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which of the two figures or very possibly, what intermediate
figureprovides the most accurate-basis for comparison to
the hiring figures at Hazelwood, it will be Decessary to eval-
uate Such considerations as (i) 'whether the,iacially based hit--
ing policieS of the St. Louis City School District Were in effect
aS far back aS 1970, the year in which the Census figures were
taken; " (ii) to what extent those policies pave changed the
racial cOmpositiOn Of that district's teachMg staff ,frbm what
it would otherwise have been; (iii). to what extent St..liouis'
recruitment policies have diverted to the city"teachers who,
might otherwise have .applied to-Hazelwood; (iv) to what
extent Negro 'teachers employed by the city wou1 1 prefer
employment in other districts such as Hazelwood; and (v)
what the eXperience in other school districts in Si. Louis
COunty indicates about the Validity ofl- excluding the'sCify
School District froiri the relevant labor market.

Tt is'thus clear that a determination of the appropriate
comparative .figures in this case will depend upon further
evaluation by the 'trial ,court. As this Court admonished in
Teamsters, "statistics . . come in infinite variety. .

expected value of 23 would be less than two standard deviations from the'
observed total of 15. A inore precise niethod' of analyzing these statistics
confirms the results of the standard deviation analysis'. See F. Mosteller,
R. Rourke & G. Thomas; Probability with Statistical App1icationi494, (2d:
ed. 1970).

These obServations are not intended to suggest: that precise calcnlations
Vof statistical significance are necessary in employing statistical proof, but

merely to highlight the importance of the choice of the relevant labor
market area.

Is In 1970 Negroes consituted only 42% of the faculty in St. Louis city
Schools, which could indicate either that the city's goals were not yet in

.effeet or simply that the}7 had not yet been achieved.
'9 The petitioners observe, for example, that Harris Teachers College in

St. Louis, whose 1973 graduating' elms waS 60% Negro, is operated by the
city.. It is the petitoners'i contention tharthe city's public. elementary

. and secondary schools oecupy an advantageous position in.the recruitment
of Harris graduates.

,
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.
. s

Mheir usefulness depends on All of- the surroUnging 'fatts

and circumstances." Slip op:, /1.04. Only the tri.al court is, .

in a position to make the:appropriate determinaticip after
further findings. And only -afta such a determination
made can a foundation be established for deciding Whether

or 'not Hazelwood engaged in a Pgttern or practice of,:racial
discrimination in its employinent-Practices in violation of
the law.'

We hold, therefore, that the Court .of AppealS 'erred in dis-
regarding .the post-Act hiring statisticOn the rec4d, an(' that
it should have remanded the case to the DistriCt 'Court for
further findings as to the relevant labor market area And for tin
ultirnate determination of whether HaielwOOd enisged in
a pattern Or .practice of emPloyment . discrimination. after
March 24, 1972.2' Accordingly, the judgment is..vacated, and
the cars'iS remanded to the District Court for 'further .pro-
ceedingS-consistent- with- this.'opinion.

It is so ordered.-

20 Because the District Court focused on .a comparison between the
per&ntage of Negro teachers and- Negro pupils in HazelWood, it did not

undertake an' evaluation of the relevant labor market, and its casual
dictum that the inclusion of the city of St. Louis "distorted" the labor
market statistics was not based upon valid criteria. 392 F. Supp., at 1287.

2_1 It- Will also be open to the District Court' on remand to determine
whether sufficiently reliable applicant low data are ayailable to perrnit
consideration of the petitioners', argumeq that those data ma:y unarcut
a-statistical analysis dependent upon hirings alone.

1.
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\ SUPREINE-COURT OF THE UNITED STATES

No. 7Q-255

1 Hazel'iood School District 'et al;
/ ., Petitioners

/ United States.

On Writ of Certiorari to the
United States Court 'of
Appeals for the, Eighth
Circuit.

.[Jurie 27, 1977].

MR. JIT§TICE BRENNAN, concurring.

I -.join the Court's. opinion. Similarly to dur decision- in
Dayton, Board of Education v. Brinkman., No. 76-539, today's
opiion revolves around the relative- factfinding roles of district
and cirr it courts. It should be plain, howeVer, that the
liberal substantive standards for establishirig a Title- VII
violation, including the usefulness -of statistical Proof, are
reconfirmed. '

In the present case, the District CoUrt had adopted a Wholly
inappropriate legal. standard of discrimination, and therefore
did not evaluate the lactual record before.it in kmeaningful

Thi remand in effect orders it to do so. It is- my
understanding, as apparently it iS MR: JliSTICk STEVENS', post,
at n. 5, that the statistical inquiry mentioned by the Court,

f'ante, .at n. 17 and accompanying text, can be of no help to:the
Hazelwdocl.,SchOol .Board in rebutting the Government!s'evi-
dence':df-discrirnination. Irideed, eVen if the rel4tive com-
parison market is 'found to be' 5.7% rather than 15.4% black.,
the applicable statisticel analysis at most will not serve to
bolgterthe Government's case.. This obviously is Of no aid to
Hazelwood in meeting i6 burden of prOof. Nonetheless I 7
think that the remand directed by the. Court is 'appropriate.
and will allow the parties to address these figures and calcUla-
tions with greater care and precision.' I alsd_wee that given

. the misapplication of governing legal principles by the District

1 7
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Court, Hazel Wood reasOnably should be'gi7n the opportunity.
to .come forward-with more focused andspecific-applicant-flow
data in thehope of ansWering the Government'S prima facie
ciise. If, 'as prently:seemS likely, reliable 'applicant-data is
found .to be lacking, the conclusion reached bY my Brother
STEVENS will ineYitably be forthcoming.

18
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No. 76-258

Hazelwood School District et al.,
/- PetitiOners,

V.

United States. Circuit.

On Writ of Certiorari to the
I.Tnitedi States Court of
Appeals for the Eighth

[June 27. 1977]\

MR. JUSTICE STEVENS, dissenting.

The basic framework in a pattern-or7 ractice su.'.t brought

by the Government under Title VII of t e Civi1 Rights Act is
the .sarne as that in any other lawsuit. he plaintiff has 'the
burden of proving a prima facie caSe; if it does sb, the burden
of rebutting that case shifts to the defendant.' In this case,

since neither party ,coMplains that any relevan't evidence was
excluded, our ,taSk is to decide (1) whether the Government's
-evidence established a prima.facie case; and (2) if so,.whether
the remaining evidence is siffficient to carry Hazelwood's
burden of rebUtting that prima facie case. .

The first question is clearly answered by the Government's

1 "At the initial, 'liability' stage of a pattern or practiT snit the Govern
ment is' not required to offer evidence fhat eachf.person for Whom it will

*ultimately seek relief was a victim of the employer's'discriminatory, Policy.

Its burden is ...to 'establish a prima facie ease .that such a policy...'existed.
The burden then shifts to the employer to defflat the prima:facie showing
of a pattern -or practice by -demonstrating that the Government's proof is

F. either inaccurate -or. insignificant. An employermight show,`fer example,

-. that the claimed -discriminato-* pattern is a product of pre-Act .hiring
rather than unlawful post-Act discriminaton, or that during the..'period
it" is-alleged to have pursued a discriminatory policy it. ma0c too few em-
ployment- decisions to justify the inference:that it had engaged in a regular

prlsetied- of discriMination." International Brotherhood 'of Teamsters v.
United .States, Ti. S. No. 75-,636 (May '31, 1977), Slip op., at

1 9
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statistieal evidence, its historical eyidence, and evidence
relating to 'specific acts of discrimination

One-third .of the teachers hired by° Hazelwood resided in
'the eity:.of St. Lobis at, the time of their initial.-employment.
As Mr..Justice Clark explained in his opinion for the Court
of Appeals, it was therefore. appropriate o tieat .the city,
as -well; as .the .eofinty, cspart, of the relevant labor market.'
In that-niarkei,', 15% .of the teachers were black. In the
HazelwoOd District at the time of trial -less than '2% of- the
teachers were black. An even more telling statistiC is that
after. title VII beeame applicable to it, only 3.4% of the naw
teachers hired by Hazelwood were black. Proof.E'of these
gross disparities was in itself sufficient to make out a priMa
facie case of discrimination.. See Inteinationar Brotherhood
of Teciimters v. United States, U. S. No.. 75-636
(May 31,-1977), Slip-op., at 12-13;. Castoneda v. Pci
U. S. ,../No..75-1552 (March .23.. 1977), .Slip. op.; at: 11-15.

As a Matter of history, Hazelwood employed-, no black .

:teachers until 1969. Both before and after the 1972 amend-
,'"

2.`'We accept the Government's contention that St.. Louis 'City and
the relevant labor market. ,area .for our consideration. The

-relevant labor market:area is that area from which the employer draWs
its employe... (Ailed Stot.6 v. Ironworkei7's Local 86, 443.F. 2d 544, 551
-n. 19 -(9th Cir. 1971). Of the 176 teachers hired by Hazelwood between
October, 1972, And September, 1973; approximately SO percent resided
in St.. Louis City and County At 'the -time -of-their initial employment.
Approximately one-third c)f the teachers hired during this period resided
in. the City of St. Louis and 40 percent resided in areas of St. Louis
County other tfian ,the Hazelwood District!? 534 F. 2d 805,811-812 n,
(1976).

It is 'noteworthy that in the Court of Appeals, aid Judge Gibson, in
dissent; thotigh .urgingas Hazelwood had in the -District Courtthat
the labocmarket was even broader than the Government contended, id.,.
at 821, did not question the propriety of inchiding the City in the same
market as the County, see Defendants' Brief and Memoranthun in Support.
of Its ProposeI Findings' of Fact and' Conclusions of La.w, p. 24. In this
Courtpctitionr had abandoned any argum,qit similar.to that made below.

_ 2 0
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ment making the statute applicable to public school districts,
petitioner Used .a standardless anti largely Subjective- hiring
procedure: Since "relevant aspects of, the decisionniaking
process had undergone little e2hange," it is proper to infer that
the pre-Act policy .of preferring white teacheTS continued to
influence Hazelwood's hiring practiCesi3.
-:The inference of discrimination was cOrrobOrated by. post-

Act evidence ,that Hazelwood. had refused to.hire 16 qualified
black applicants for racial reasons. Taking the Oovernment's
evidenee ps a whole,- there caw be no doubt about the suffi-
ei!rulcy of its prima facie case. .

II
Hazelwood "offered 'virtually no additiona.1 evidence in

response," ante, at 4. It 'challenges the. Government's sta-
tiStical analysis by .61aiming that the city of St. LOuis should
be excluded from the releVant market and pointing -out that
only 5.7%. of t.he teachers in the county (excluding the .,city)

:were black. It further argues that the city's policy of trying
to maintain a 50% 4,1ack teaching staff diverted teachers from
the cdunty to the city. There.,are. two separate reasons why
these arguments are insufficient: they ar,e ,not SUpported by
theevidence; even if true, they do not overcome the Govern-
ment's case.

" Proof that-an employer engaged in racial discrimination prior to .the
effective date of t'he del creates the inference that such discriniination con-.
*tiniled "pa rticWarly,wIten relevant :ispects Of the decisionmaking Piocess
rhavel undvrgo le little change. Cf. FecL Rule Evid. 406; Village of
ArlingLon Helyhts v. Metropolitan,HouSing Development Corp., supra,
Slip op., at 14; .1, 2 J. Wigmore, Evicienee §§ 92, 302-305, 371, 375 (3d
'ed. 1940). And, of course; a public employer even before the extension of
Title VII in 1972 was subject to the eonmiand of. the Fourteenth Amend-
ment not to engage in pufposeful racial discrimination." Ante, at 10 n.'15.

Since Hazelwood's hiring before 1972 was so clearly discriminatory,
there is some irony in its' claim that "Hazelwood continued [after '1972].
to select its teachers on the same careful basis that it had relied on be-
bore in staffing its growing system." Br.,. at 2.9-30.

21
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The defendant offered no evidence concerning wage differ-
entials, commuting probleins,_ or_ the-relative Advantages. of.

teaching-in fin inner-city school 'as opposed to- a suburban
school. Without any such- evidence in the record, it is difficult

-to Understand why thesimple fact that the city was the source
of a third of Haielood's faculty should not be sufficient to
demonstrate that.it is a pari, of the relevant, market. The
city's poliCy of attempting. to -maintaima; 50/50 ratio Clearly
does .not underinine that .conclusion, particularly when the
record reveals no shortage of civalified 'black ap'Plicants in
either Hazelwood or othersubhrban school ricts.4 Surely
not all of the 2,000 black teaChers employed by the city were
unavailable for employment in Hazelwood at the time of their
initial hire:

But even if it were proper to exclude the city of St., Louis
from the market, the .statistical evidence would still.tend to
prove discrimination. With the city excluded, 5.7% of the

.-teaChers. in -the remaining market were black.. On the basis
of.a randorn selectioh, one would therefOre expect that 5.7%
of the 405 'teachers hired by Hazelwood in the 1972L1.973 and
1973-1974 school -years to have been black. But instead of
23 black teachers, Hazelwood hired only 15, less than
two-thirds of the expected number. Without the benefit
of expert testimOny, I would hesitate to infer that-the dis-
parity betWeen 23 and 15 is great enough, in itself, to prove
discrimination!' It Is peifectly clear, however, that whatever

4 "Had there been evidence obtabiable to co»tradiet and disprove the
testimony offered by [the Goernment], it cannot, be assumed that the.
State would have refrained from introducing it." Pierre v: Louisigna, 306
U. S. 354,361-362. .

5 After I had drafted this opinion, one of my law clerks advised me that,
giver, the size of the tWo-year sample, there is only about a 5%:1ike1i7
hood that a disparity thi larget.yould be produced'by a random selection
from the labor pool. If his calculation (which Was Made using the method
described in H. Blalock, Social Statistics 151-175 (1972)). is correct., it is
easy to understand why Hazelwood, offered no expert testimony.

2 2,
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probative force this disparity has,:it tends, to prove discrirni-
nation and does absblutely nothing in the way 'of carrying
HazelwOod's burden of. overcoming the GovernMent's prima

facie ealse., .

.Absolute precision in the. analYsis of -market .data is tpo'
much to expect. We may Nrly assume that a nondiscrimina-

tory §election process would have resulted in the hiring of
somewhere between the 15% suggested by the Government
and the 5.7% suggested by petitioner, Or perhaps 30 or 4n, .
black, teachers, instead of the 15 actually. hired." On that
assurnption, the Court of Appeals' determination that. there
were.16 individual cases oldiseriminatory refusal to .hire black .

apPlicants in, the post-1972 period seems remarkably accurate.
.In.:Stim, the Government is entitled to prevail on the present

record'. .- It proved a prima, facie case, which Hazelwood 'failed

to ,rebut. Why, then, should.' we:burden, a busy federal court

with another trial? tiazelwood had an opportunity.to offer
evidence to' dispute- the 16 exaMples of racially mot:vated
refusal§ to hire.; but as the Court notes, the Court of Appeals
has already that none of the 16 priina facie cases of

individual discrimination had been rebutted by the petition-

ers. See 534 F. al; 'at 814." Ante,' at :6'n. 10. Hazelwood

also had an opportunity to otter any evidence it could muSter

to show a change in hiring. practices or 'to contradict the fair
infereuce, to be:drawn from the statistical-evidence. Instead,

it "offered virtually no additional evidence in response," ante,

at 4.
Perhaps' "a totally :different story"might be told by Other
atistical evidence that was never presentedante, at 9. No

lawsuit has ever been tried in which the losing party cOuld not
have pointed to a similar pOssibiiity.7 It is always possible to

-

6 Some of the 'other school districts in the cOtintraive a 10% ratio of
blacks on their faculties. See PI,. Ex. 54; Resp. Br., at'.29-30, n. 30.

Since Hazelwood failed to offer any "applicant-ffow data" at the,
trial., and since ,it does not now claim to have any newly :discovered evi-

2 3 1,
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imagine more evidence whisli coukl have been offered, but at
some point litigation must come to ; end.'

Rather than departing Foin well-established rules .of pro-
cedure, I would affirm the judgment of the 'Court of Appeals.'
Since that judgment reflected a correct. appraisal of the record,,

(knee, I am. puzzled by MR. JUSTICE BatNNAN's explanation of the
justification for a remand. Indeed, after the first trial.. was concluded,
Hazelwood emphasized :tlw fact that no evidence of thiS kind had been
present; it intruduced no such evidenee itself...It stated;

.

''There is absolutely mi evidence in this case that provides any basis kir
mOking .a comparison between black applicants-and white applicants and
dieir treatment by the 'Hazelwood School District relative to hiring r
not being hired for a teaching position." Defcadazitcf Brief and Memo-
randum in Support of Its Proposed Findings of Fact antKonelusion'of
Law, p. 22.

8 My aii:uysis of this case is; :omcwhat similar tO MR. T'ISTICE REHN-
.QUIST's analysis in Dotherd. v..Raadinson:

"If the dofendants in a Title VIJ suit believe there to'be any reason to
disereeic plaintiffs statistics .that does nOt aPpear .pti their face, the op-
portunity to challenge them is .available to the defendants 'just a's in any
other lows'nt. They may endeavor to inipeaeh the reliabiltiy of the

.statiztical evidence, they may offer rebutting evidence, they may dis-
parage in argon:lents or iii briefs the probative weight which the plain-
tiffs', evirl ..,ce should be accorded. Since I agree with the Court that
appellants made virtually no snCli effort, ante,. at 9, I also agree with it
that., the District Court cannot .be said to have erred as a Matter f law
in finding that a primil facie caSe had been Made out in the instant case."
Slip oP., at 2-3. U. S. , No. 76-422 .(June .1977) (concurring
opinion: .

91tsis interesting to compare the disposition in this Case with diat .11
Castaneda. v. Partida. supra. in Castaneda, as in this case, ."[Onexplica-
bly, the State introduced practically no evidence," Slip op., at 15. But
in Castaneda, unlike; the present case, the Court affirmed . the .finding of
diScrionnai ion, rather than giving 'the State a second chance at trying its
ease. it should be noted that the Castaneda. 'Court ey )ressly stated
that it was pos.:ale that the Statistical discrepancy could have been ex-
plained by the State. Id., at 16.)
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I see no reason to prolong this litigation with a remand neither .

side requested.°

.1k

-10 Hazelwood's brief asks,only for a remand "for reconsideration of .the

alleged individual eases of discrimination. . . ." Br., at 78. Hazelwood
t.hat the question raised n its petition for certiorari is . . . a

questioo of law. It is a question of What sort Of oqdentiary showing satis- .

fies Ti. je VII. . , The queetipn is whether (in the evidenee of record
.`an.unreoutted prima facie case was establishod.", RePly Br., at ":2.


