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; N " Introduction}

. L4 . ) - . [‘ . . . 3 )
This, éecgion will attempt to formulate the yeneral standards |
.'t 1" ’ . A
for”Betermlnxng tﬁe permxssxble 11m1ts of free expressxbn Because
P : - ’
these guidelines»seek toidistinguish qpeech which forfeﬁts constitu-
. . L4 Py .

< X C . . - LY . L. -
tional protectfbn, they cut across spetial cases and se€k' to define

. K

Eﬁe extent to! Whlch any dlssentlng opxnlon may be coptrolled The
' /

.

questxon[b& determxnlng the perm%ss1ble limits of fréb speech has

been the subject 'of several artlcles in recent years., including "The l
. e . b
Flghtlng Words Doctr1ne. From Chapllnsky to Brown by Franklyn‘S.

-Haimar. ( pwa- 6ourna1 of .Speech,” Fall’ 1972). "Free Speech Dec151ons

-and the‘Legal Process: The IhdxcxaloOplnxon in Context"”by.Don R.

Y

. M

LeDuc kThg,anrterly'Journal of Speech.AOctober 1976); and "The Krt

L

of Implying More Than Y®&u Say" by Sherida Bush' (Psychology Today,
May 1977). In particular, LeDuc, While'discussing.the role a scholar

should play 1T the Fdevelopment af a freedom of exprgssxon doctrlne
o R . »

1n té&’r;uggests. i . - p

- . . p /

The typlcal lawyer xs too~1mmersed in day-to-day prohlems
! to ghdn a broader vision of the path- free speech law should
. follow. Thus ‘it seems up to the scholar not simply to follow

¢
‘

..

L )

A
A
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L, s Thus, as the above guotation .suggests, there 1s ‘an 1ncreaking

- S L

1ega1 technxques or a degal approach, but to use a. synthesxs'

of legal nethodology and communication research techniques in

perceptxve fashion to develop a ph{losophgvfor the area of law -
# Of greatest concern to communxcatan sholarship/ that lay de~

finzng r1ghts in the vital process of communicatiorm.

1

/ / :
need for communication schglars to consider seriously the direction

/

L . -

N

| «or "path" that free.speech'will take/in the future. This paper will .

examine several contemporary speech/ stamdards including the Bad-Tend-
ency, Clear and Present Danger..ﬁaﬁancing, Incitement, and Absolute ’

tésts. Both their srrengths and weaknesses will be highlighted and

1

supported by Supreme Court presgﬁents ' &
Furthermore. % new theory of speech. a Ratxonalxty Standard,

will be presented Thls doctrxne suggests that all advocacy war-

rants unqualexed proteptxon uﬂless it is presented in such a con-.

texb—that the listener does not have an opportunxty to ratlonally
n

decide whether to, heed the speaker s appﬁal.

L 1

Finally, thxs paper 1n concluding'will offer alternative means

- ‘e d ..

LA

' of redress through court 11tigat1on for those c1txzens dho have '

P

grievances whxch fall unden the purview of the Rat1ona11ty Standard,

but are presently precluded by the exclusxve jurisdiction of the.

N « ..

Pederal Trade Commxsslon; speclfxcally. those grdevances,produceg

by deceptiée advertising and-s%tlimihal manipulation: the usage of

‘'subliminal perception devices ald uncorscious xndoctrxhat}on'techn1ques.
: 1 * 0 . ’
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o N ‘Bad+Tendency Test .
o . . , ' . ¢ \ s ) L e 5 .
. TTThe Supreme Court_initially formulated a First Amendment phi-

\ . ’
losophy in the context of world War I 1hd1ctments for dxsloyal and-.

',"over a centuri, were based on the \ spionage Acts of 1917-and‘1918”
These .statutes proScrlbecka vanety\ of expressmn that was deemed
. - Y \ .
o inimical to the war dffort. In thexr\flnal form, the Esplonage Acts
prohxblted (amoui othex thxngs) -f“ ' :' \; ’ .
y £ . .,
‘...false reports ‘or. false stateménts with Lntent to inter-
fere with the operatidn- or success of the military or naval
'forces’of the United States or' to promote ‘the success of its -,
'enemxes...attempts to cause lnsubordlnatlon. disloyalty,
mutxny, or nefugal of duty in the military or naval forces .
“...attempts to” obstruct the recruiting dr enlistment services-
...s8ayingor d01ng anythlng with intent to obstruct the sale
of United States hondg...utterlng scurrilous or abusive 1an-
guage, or language intended to cause contempt. scorn, con-
tumely, or dxsrepute as regards the form of government of
the United States; 'or the Constluutlon-‘or the flag; or the
uniform of the Army or Navy...words or acts supportlng or
favoring the cause of'any tountry .at war with us, or oppos—
ing the cause the United States..

" P ’
.

J Under thé umbrella legislatloﬁ, a motely collection of war pro-

3

testers and radicals were prosecuted, few Sf whom posed the .slight=*

. fdaﬂggrous advocacy. These prosecutions, the fxrst of’ mhelr klnd in.

est danger to the war effort. Some Jf the prosecutions-:rivaled the

theatre of the absurd. Mrs. Rose Pastor Stokes was indicted and..

-

convicted for declaring in” a letter that " am fbr the speop?e and

v .| e ' b

the government is for the profiteers". A farmer.was merlsoned for
. o *

! -
using Blasphemous and unpatriotic language at his,élnner table ?1;

-

. < * N9

v

0

(92
v

.
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the presende of two gue%ts. - Qthers were cohuicted for expressing Lo

R . -

. .

pacxfxst v1ews, fop questlonrng the'EonstltutLopallty of- the draft,

) for profannty uttered in theiheat of arQumentr for crltlclzing the

et

.

- = sy

.

.

" Danger Rule.4

~to évoke substantial evil, “forfeits the rlght to constLtutlonal pro- .

S N .
YMCA and the Red Cross, angd - (under state law). for dLscouragLng wom-
3 ‘ . N

. . 1

en for Knlttlng sbcks for the troops.

Efﬁorts to control the so-called Bad- Tendency speech may tend
RS s
Yo ;nhlblt freedom of expression, and furthermore requlre wasteful

and unnecessary pollcmg measures. The standard employed’ by ,the
. . /
Supreme Court for distlngulshlng const1tut10na1 utterances from
® i
those‘subject;to the Espicnage Acts was the BadeTendency Pest. Un--»

der this doctrine,” any speech which has'a tendency, however~remote,

tection., As the prev10us examples show, the test is_so broad that
A e . - - " ! >

\Zt virtualby repeals the Flrst Amendment ~ The standard was‘not re-

/
]ected 1n the qélm of normalcy, and wagaused to evaluate state laws
dgainst subvérsive expression in ‘the 1920's and 1930's. It was not

- 4

until‘{b37, with the decisidn in Herndon v. Lowry, 501 Us 242 (1937),
S
that the Bad-Tendency Test.was superseded by the Clear and Present

-
. . ”
4 . ‘

Clear and %gesent Danger Test

W The Clear/and Present Dani!r Standard was first enunciated by
Justice Oliver Wendell Holmes in,Schenk v. United States, 249 US 47

(1919), one of the World War 1 Espionage Act cases: "The question

.

in every case ‘in whether the words are used in such circumstances
. L

.

’
.

.
g » -
. .
.

-

N

>
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e and are of su¢h a nature as pt create a clear and present danger

s eha; tﬁey wifl bring about the Substantive evils that Congress has

‘by the ear],y"éﬂfm& it -had been ) acxtly abandoned in favor of the
¢ . <~,¢-;4 P )

Sy Aﬁ Hoe Balanc1ng Test.ﬁ

\Sx\\ vet the Bad Tendency Tes{ 1n that it requlres the state to Justify ;

\\the téstrxttlon of freedom of speech by establlshing a more dlrect

i,

Y 11nk between'ugterance and 111egal or dangerous conduct. Yet, it

6

>

;s hardly a pdtent instrument for safeguardlng free speech.

\ ; I
. First, it ‘fails to recognxze that expreSSLOn, even when it. poses

1

.

aﬂcleér and.preseny danger of substantlve evil, may merlt protectxpn.
‘ . % ° ,' .

‘ . , . . ot .
Free expression is bound.tg donflictgwith societal interests and

-

v should not automatically be forced into a snbofdinate position in
. view of its vital impprtance. Witness, for example, Daniel Ellsberg

. and the Pentagon PiPers, Woodward and, Bernsteir and the Watérgate
' . ! -~ ' i ' cl ' -
.- ‘affair, and finally Daniel Shdrr and the CIA.

' » - v .

Second, the test is too vague. Thé phrase clear and presekt

danger is subject to a varlety of Lnterpretatlons. and each werad
affords a w1de latitude for subjectlve judgment. 1In dxfflcult cases,

this standdrd force545ﬁdges to rely on intuition.
N AR

j ' ‘ E Third.'ko'effectively implement the test éhere must be a factual




' *» < o ' ; Ul T s T . o S s 3 ' «
3-deter@1nat;oq of sort, normally beyond the scope of judicial inquiry. -

It requires the prediction of individual and' mass behavior,
. u* . 1 ' '
.cul% and sometimes impossible task that involves the sophisticated

a diffi-

e

manﬁpulatiog of a vast quantity of unreliable data. i

.
/ . N

a Balancing Test ° s

At its fringes.'the Clear ahd Present Danger Rule touches upon

. @

" another test which explicitly rejects any attempt atan a Qr;ofi cias— ”

sification of speech. This is an Ad Hoc Balanping Test which, inm

each instance, involves a weighing of the value of self-expression

~

,the government seeks to. restrict against thé.social objective pre-
’ -

served'througﬁ such regylation. Justice Felix,Frankfurter was the

foremost advocate of the Balancing Standard, employed most frequent-

‘'

ly -in' cases in€olving the indirect infringement of free speech.
(3 ‘

The Balancing Test also%has some serious defects. First, it

\

entails even more difficult.factu%investigationﬂ thap the Clear and

-

Present Danger Test, as both sides of the® balance must be appraised.

Second, the standard may bias ‘the judicial judgment in favor of
the lgg}sigtive decision,.aé J¥stice Frankfurter's oéinionsin Flrst.
pAmend$ent caség would indicaté. fFirst‘Amendment rights are gererally

ot . 2 .
‘ﬁsserted by the poor and minorities, while control is based on the
. . .

.

® . s N .
broad interest in law and order. Yet the protection of such minori-

ties from the tyranny of the majoriéy is a major goal of theﬁtoﬁsti—

®
tution. : .

.

-
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. . ’ ! i
Third, the rule fails to specify the standards that should form

the balancing procedure. Should the scalés fip but a, feather's weight

-

. in favor of the government to justify abridgement of speech or,must

. ‘ ® ™, .
the state satisfy a more stringent requiremgnt? Fourth, the stand-
ard makes the‘protection of free speecH almost whdlly dependent upon

v

the attitudés of jud§es. i ' i - ’ -
Fifth, thé @e;t cbnfrongs‘thehjudicial system'Qith a different
dilemma. Legitimafe_balancing would have tQ'considen’the po;sibilié ' )
'ty phat the state could achiéve its'Shjectives through léss fesiric-
tivgjmeans: jét-igvis extremely hard for the courts to éiscuss‘sach

’

3 potentiai legislatioh'without encroaching upon the legislature's .

' L - L 7 ) ot - -
- prerogatives or renderfhg advisory-opinions. Sixth, the Balancing - « -~

.

1 1)
Standard cannot afford police, prosecutors, other jovernment offi-

cials. or private citizens adequate notice of.which rights must be

protected and which may .be overrﬁied. : )

. [ The Incitement Test I

-
9! - £l

o The most popular free speech stapdard today is the%Incitenent,

e 2 e . .
Test. As expressed in Brandenburg v. Ohio, 395 US 444 (1969):

"The constitutional guafantees of free speech and free press do not

o« ; " i ¢ -
permit a state to forbid or proscribe advocacy of. the use of force '

or of law violations except for where such advocacy is directed to

‘_inciEing_or producing imminent lawless action and is likely to in-

' 4 .
v v . .

. e . ’ .

& @ = g
E .
. * %
. .
.

"
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eitelbr'produce such aEtion." The Inciﬁement Standard is, in effect, >
§ e, ' . . N [
'a narrower, and. more, precise restatement of the CFear and| Presept Dan-

~ v

-

ger Rule. As sueh, 1t is probably the *best guxdellne yet employed

by the court. Brandenburg offers the most. extensxve protecslon to

.
-

date of 1nd1v16ua1 ri1ghts agaxnst state and local prosecution . None- ,
»

theless, it suffers from all the defects of the brlglnal doc&rlne,

at:least to some degree. v

i S . ’ Absolute Test
LA T i e B = ! r

An AbsolhteﬁTestﬂhés never been an aécepted standard-as pro-
mulgated by a majority of the Supreme Court. - Even for. the primary

: . -t N .
" advocates, Justice Black and Douglas, absolutist doctrine 1s still

@ . . . , . )
.injan ill-defined stdte. It is based upon‘tﬁe-premise that the

founding fathers literally meant that:the freedom of spcech,shohld

nat be ebridged at all. Thus; it seeks to distingu&sh protected

N

speech by "defining," rather than balancing.. Certain fypeé'of %x-

|

LU S AS ) . A
pression, it arjues, can be termed "speech" under the meaning of
’ LY .
the First Amendment, and cannot be,abridged. Other expression may

"be termed "action" and thereby subjected'to some type of Balancing «
c s ’ '
Test.

Thomas I. Emerson has ‘extended and refined this |formulation in’
an attempt to dévise a First.Amendment theory based'upon the dlffer-

' ence between speech and actxon, the defxnlplon of the word!'"Law and
At 1
-~




abrxdif,“ and ;he delxneatxon of "those sectors of social actlvxty

Wt
o .

whxch fall.outside the area in Mhlch, under the baslc theory), free-

.

. o . . w8 )
dom of’expressmon must be maintained.” Emerson undertakes a ;engthy
N ' ‘e ' \

and elaborate analysis of| the way in which %pplipaﬁion of these prind.

.K‘eiples would alter the practical abp}icatién of First Amendment guar-
. ) . =y Y
antees.’ o L N .

.

’ ‘ Ve .
--Admittedly, Emerson's ideas bring the,integiretation of the

First Amendment into a new context, that of class fication. Never-
N [ 3 . - : R . y
:theless, they do not guide this process adequately. WNothing in
.. . . “ .
“'this -theory prevents the samé consi tions whic¢h underlie a ba-

lanci?g approaeh f'rom determininé the d stihction{between "speech
:end,aggion;"vthe definition oé ;law and'ab;idge,“ and delineation
of the areas in which usual rights of exp:ession do not operate.
Fer example, suppression of the Communist Perhy could be justified
on the grdpnds that the organxzatlon and operatlon of a polltlcal

B
v
party constitutes action rather than speech Although Emerson's
Ll

4
-

_concretization of his ideology advances civil liberties in specific

instances, the same process, if undertakeh by a scholarwdmj>differ:
[y ' ’

ent intuitions might yield opposite results. ® . )

.

P

Rationality Standard
The following paragraphs sugéest a new theory of free speech,

one fhat is lxbertarian enough to permit a wide scogg for expressxon
. " ‘ et &Y
(7 LI : - "'. o . s : o

I ’(L"',:A " ,“lp




N / .
i : y T o ;. . . .

'+ - and yet be sufficiently demandint§ té foreclose attrition'by inter-

.pretationk The suggested doétriné is tuat‘all uﬁb0c5cy warrants - .
.. »unuualified protectiop, unless iﬁ is présented in\such.a'kbntext

= | - that the llstener does noé have an opéortun;ty to r$t1onadly decide,
T T whether or not to heed- the speaker's appeal. Although thls te;!”

adequately applles to the straxghtforward assartlon of unpopular or
¢ v
- subversive opinlons, it does not cower all types of.advocacy,.such

. ’ i ) @ | . .
as: (1), speech that is an integral part of a criminal act; (2) .

. / - * | :
speech that conflicts with other provision of the Bill.of|Rights;
- ‘A, ' & = 5 . : - : l
and (3) speech that includes a” substantial pagt.of conducF.

- .

Condition l'poses no serious problems. Crimes may ihvolve the.

- - | '
use of speech or other forms of communication: orders maygbe'giv%n,

.- 3 ’i . .

plans 1laid, gudmen hired etc. . or exprassion may be used-to bribe

or defraudror swlndle. Current’ doctrlnes recognlze;that)such com-

U

: ' 9
eiign 4 munlcatlons may be proscrlbed and few dlfflcult cases arnse o

o« |

Tondition 2 relates tO-ﬁhe interface between privacy and free . %

expression: two absu}nﬁé rights cannot simultaneouslyreXist. Yome

R
regulation of expression is necessary to maintian ,sanctity of our

personal lives. 'Tbe‘trade-;ff Petweeu privacy‘and free speech ifs g

N . - | ail

so complex that general standards can hardly be given, except that

there is now a far greater need to shield privacy from ihe'government-
' vt N

than from private individua ls‘ &

¢




‘- ot v -, . A . /
. . ‘. « TR " . Y
e ,Condl;lon 3 pertains to the indirecc‘regulatton of symbolic
.. . - *
.epeech. Cleerly. the government cannot gtve free reign to -all forms: -+

of eymbolxc speech regardless of the conduct xnvoLved ~ This issue ¢
fu vuowld need resolution by some type of.Ba;ahein? Tese. ‘ |
LI -’1 TAll thr;;veo;d;tipeelhre.simbly an'edﬁission';hat not ali ;ree

» ’~e?eech }ssuee e;n be encompdssed'ih a ;ingle'conéreheqpive standard. ;A

5y "Other special cases include freedom‘qﬁ :eligion; indirect controls

. * on speech,.and the'tegulaiion of public facilities.

Mind Control g ‘ . - \

. One example of a special case, which would be banned under the

'tatibnaiity standard, is concerned With the preetice of unconsciqus

§TORE

indoctrination. ?hie of course is a fom of eublimiﬁe} manipulation,

and in the*past this process has taken place in some mind control
.y '. \ A o - )
classes, eeseipne. and seminars. . * v . 4

An unacceptable fotm of mental- condxtxonxng was dxsplayed by '

T .

: J&!Rned employees of Mind Dypamics Corporatxon, a subsidiary of US

Universal The}purpose of the course(offered by Mxnd Dynamics was
e" . ‘ .
to train subscribers to take themselves, into their Cmental levels.”

T~

During .the training session, shbsc;iher; were put into a state of

. ] . . . .,

i relative'unconsciouenees. whiJe.in this state, subjects were con-

A ¥ . R . .
.Magic,. Inc., another subsidiary of US Universal. This company was
- | e Chanl <

: - .
. . §
g .
-,
- . . s
i .
.

ditioned, without their knowledge or consent, to igvest in Holiday -



https://displa'y.ed

- . ' f" . <
' 12 \/\ '
' -
' selling distributorships--the 'equivélqnt of franchHises-~the sqale of *
.. . . . - ' . ) . ‘ . . . L4 . » ) .
€, which, ‘for-a variety of reasons, was subsequently .banned by the
et e . ~ 10’ - '
., .. Federal Trade Commission... They were fraudulently and.deceptively
s osela. A I
“ o To be legal under the Ratxon#lxty Standard, the subJect must . R

e o

‘know the purpose of the oondxtxorfing beﬁore it takes place For "
. Y :

egtgmple..a sub)ect must first agree to rnqqnscmusness conditioning

for the p_uxp_a.aﬂﬁ_ giving up smokini if such conditioning, is to take .

;;l.ace under hypnosis. " Any process of mental corlau;iomng for a
6 v [ “ .

specific purpose must be - knowo and agréed to by the’ patxent or client '

before any auch ob]ective is pursued after the sub)ect is in a atate

(! N . 5 -
: - r *

of relative unawar&ness. * . Y e W
I i : i : . " - ¢ Py
. * Subliminal Adverioing - *rn

-

Another apecxal case, the illegalgusage of sublmmal ‘bercep-

.

tion devices. would also be bannpd mnder,the/;"katiohality Sgandard.'
. - ' p “a "y ¥ . .

\One example of this would be the.use of ‘tachistoscopes.. The tdch- .

htos?opo was initialiy used in the 1960's to flaah messajes super- o
. ” .
: inpoaed over motion pictures in thegtres or upon' film bemg trans- P

.
..

3 " -i.t.;eathrou% televisign’. The highapeed mesngea were invisible ¥
to the eonscipus'mj.nq.' but p‘lanted messajes in the viewer's subcon-

+ scious. These were degigned to ipd\ice film:viewers to buy products'_

. 1
” . - " , .

)‘ and ir‘\ some cases tty were effeqtive. Duringione six week test of

1{.
. tho tachistoscope in a u’ovio theatre, involvin 45,699 patrous. mes—

-
- . ¥ R
l i -~ L] N
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"

sages'were flast:;d on alt’grnaté days: "Hungry? Bﬂtﬁ Pbpcot;\." and

-
- .

"Thirsty? Drmk Coca-Cola “ As a result,of this test, popcorn

sales increased 57,7% and Coca-Cola sales 18.1 % durmg that six .

' . ; Py L /.
week penoql.I;l o ' . ) ‘ e e
L ‘ C ' ) . d o '.\'/ . !
Another example of the usage of subliminal perception dgvices
L . - .

o/
occurred shortly before Christmas 1n 1973, when it was callggi ta

~~
¥

L]
-~

. the attention’ of the Federal Commurucatxons Comm).ss'xon that ;ro?e
television stations- had broadcast an advertisement:A h;t”'cintamed ,
the subliminal message: "Get el ) “Commission: u}q}nry ;evealed th:t
the N{\B-TV Code Aut'li,o:-ity haé learned of g:heflus'ef:’o,f tﬁ/e 'sublj.mina'.l

‘ messages ‘ i:); léxte Ndvemﬁer and had recei'.ved a sta!':.e'n.uerrt from the ad-
vértiaing'agenc;( shat‘ it Qas dispatcﬁ‘m; telegrams to all statio\ns
to uhich‘the\a:iyertgsgments had been sent, 'info!r:ning them of the

subliminal statementg, authorizing the stations. to delete the state~

A . . X -

ments from the quts‘avnd informing the statiéns that film prints' ey
. = % ¥ : - ‘ . ‘
which did not contain the '"Get .It'." flashes would be sent to them...

‘Despite the Code Authority's action, some stations apparently con-
N t' . [l * /

tinued. to broadcast spots cbntain'mg the "Get'lt." statement, and

-

- & o
some state they have no record of having, received the telegram from
. the agency.u v ' N

'rhen too, in March, 1976, .Dr. wilson Bryan Key ip his statg\ )t

before the Congressional Subcommittee on Alcohollsm and Narcot;cs
-~ - . - . '
' o A N . " 4

-



L ded in them numerous times, (Fxgures 1 and

14 y

dia. In one case. Key poxnted out that he had éeve al  hotb3C-ph§
. /v' VR '

léb" tated that

4/ }
' arious por

'I looked at

,aublimiﬁal manipulation techniques had bee &
lxtlcai campaxgns xncludlng one in theéP i

gne Congressional qampaign in the Unit
. ‘ L] ¢ . -
ton, Virginia. Subliminals were being/used/almo t//niversally by
owever’/thhout the can-
'y . f

here in Arling-

\

the*candidageg; I think, in all fairuess

didates' awareness. It is done by the ad ertxsx agencies as a
. 1?2

13 Accordlng to Key. an example of

1 LN

standard production technxque.
this pécurred in the Rufus Philips' campaign ppsters whe:e the word
i-gex".ydsqggain sugpésedly émbedded. (Px;;;?ﬁf);’ J- |
; vl
Such practiéeé aretmanipplativeiind aﬁf-cf the citizen uncon-
sciously in such a manner that he cannot ia;:onallg make a decisfbn._
It is in é‘sense‘Q highly sgg&}sticgted fof* of brainwashing'and.

should therefore be'étrﬁsxly éoﬁi}é}led thfrotect Ehe citizen, "
t - - i
) . . ‘ . ;
It should be noted, furthémmoré, that in.its Code the Federal Com-
" - L . ("
munication Commission has expressed only an avé?sion~to. _but n9z'a !

law against. the usage of subliminal perception techniques or devices.

._"Bowever. it canneither pollce such activitieé tealistically nor ,does
4 -
it serve as an effective deterrent. Key, in his statement;ngen be-
. ) . M .

H

¢ -
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cases."

s, ¢
v ) !’ /.

clearly suggested how difficult it would be.:to ice .such activities:’
\ % J - . ¢ ' y -
I do not know a'relidble way to'detect supliminals. I
cpuqﬁed the \House of Commons lin Ottawa/that attempting to

fore the Congressionai¥ubcomm1t;eé on Alcoholi'sm ahd/Narcotics,

' pass Naws against this is almost absurd/ , There are 'ways T
knowd to circumvent any law’ that could/be written. ,They

\ would be unenfo;ceable +The National Assocxatxon of Radio
and TV Broadcasting have a proh1b1t1 on subl:lminal iy,

their- code-which of course. is not az w-whxch is unenﬁorceablb 15

Again, ygu would have to cqtch them
g . \ )

nd this is m69t d-).ffxpul

. It is .stxll more unfortunate th b h y the Pederal trade Com—

. . ( Y
niques. ~ In February 1977 the Dfirector of the FTC Bureau .o}‘Consumer

Protection was asked the foll wing: " (1) What laws or ruling have-

petceptiomaevices have been tned by the Pederal Trade Commxssxon.

. »

and what were the .refults?" These questions’ptoduced,t.he circular

..
%

; v :
response from the FYC that: “There have not been any cases because

there is no law ‘against sut_:iiminal advertising...and there is no-

_ ' law against subliminal advertising because there have not been any

‘-
.
.

s



‘ . ".A 4 ’ . 16 . * * : ’ . .
. Nevertheﬁgss,.kilson Bryan Key has  documented in 1977 that iACif

.
.

dents of sdbiiminal édvertising have not subsided. Quite certainly‘ .

bhete is a danger as Earl Kintner suggests ‘in his book A Primer on

the Law g; Decggtxve Prgct;ces* _"Productxon is no longer measufed

g i
by consumer satlsractlon. Moreover, the use of such d!ceptxye gech-
nlques is not ondommon_Ln the advertising fLeld.'16 4 )

’

While there is a significant need to curtail such forms of ad- ’
. Y . . L 3

verttsing,'ihe.ETC is reluctant to use its po&er of class reparatioﬁs.
Desp1te the fact that the FTC has the power to obtain class reparatxons,
| .
v+ it seldom does,'preferrxng in the vast ma)orxty of gages to’ opt for

injunctive relief ih order tg-spread its limited enforcement pdwers 

s .

. - =17 ‘e :
over a. larger number of cases. As a result its deterrent effect

- et ) . , v
is substantially undermined. - . g - .
¢ ¢ Vot . .

$ .. . .‘ \.— .
Administrative agencies, such as the Securities and Exchange

’ r
, Commission and the Federal TTade Com;!ashon "ds not have the{tools

I )
Qvaxlable teo remedy the many claims of persons xn)ured“‘ Thus a - '
4‘\"
gignificant tesponsxbllity forﬁhhe protéctxon of tHe consumer ts
. v 18 ’ .
. left .to the privace sector. Governmental agencies usqalf§ have :
. ’ - : .

4,21{iitéd budgets and staffgs and are thus lncapable of adﬂgpately

e e T :
« pi%tect;ng small claimants. Both the Federal Trade Commissxon and
o o . . ‘e .
oy the Security Exchange Commission have experienced these p;dblems in

19 :
the past. Tﬁe government!xarely has either the reaource& or the

¢ , .
_inclination to prqsecute m‘vf of “the actxons that could brought )

M ‘ 20 . . -‘

4 4
in the name of consumer procnc;ion, .



and precidents, and sxmple h,reaucratlc mertla, mcompetence or over-

that neither administrative. nci:: publx.c agencies can adeqq&ely grotect

S 7 Y
There are many reasons why a governmem;‘t agency may not mstltute "

a ineritonous law su).t. -These include énbtle or direct polltxcal in-"

fluence, budgetary llmxtatlons, the policies and prxontxes of a par-

ticulai'l'administration, honest but erroneous interpretations of statutes

21
ugﬁt Yet better busmess bqreaus and other 'non-governmental
. L Y
groups, although successful m resolvmg relatxvely minor complamf,s.

-

lack statutory enforcement autlronty _In oontrast,. those jovernmental

oAl
]

agencies having enforcexqent au-thority are characteristical&r a—Hocated—-v,«m

% Pl

‘22
limited funds and staff.

. ‘e

Cdnsequently. there is respected opmxon '
v, X l" -

”

v . * 3 g
pr by their own enfétcement po»«'ersx“.’2 & i B

"It has been implied that. the US ‘Supreme Court has not adopted’
¥ i . $ - —

the ¢

tionality Standard for the First Amendment, While such a standard.

might permit a common law remedy against the uoe of subliminal adver-
. ¢ L
tising, without such a standard,. any law abridgxng the right to employ

subliminal advertuing might very well be found to violate the First -

.

Amendment. In other words, the Canadian“law which bara the use .of '.
aubl‘uni.nel advertising “('the full. text of which i.\'s given in Sectxon‘
Two) uught be found unconstxtutxonal based ‘8pon the First Amendment

if it. or one similar to it, were paased in the US. . f
: . oy M, 4 ’,'
' P . k'1 L

. N g » ¢
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Aside from the First Amendment problems which a law agalnst

é:

the usage’of sub11m1n31 advertlsxng might pose, and a51de from the -

~ 'l

legal dilemmas whxch a Ratlonallty Standatd fqr the Flrst Améndment

.
mxght create in terms of any or all emotional speech-and communica-

tion, in theory it might be worthwhile to consider 'some way$ in which
a ban on the usage of subliminal advertising might be enforaed, short

of .the possible First Amendment limitations upon such an iméésition.

Essentxally, there are three ways in whlch a law against subli-
\

" minal adver;}51ng mxght’hg melemekted and enforced. (1) Through

.

' stgnificantly improve the quSIity of life in the US, significantly

; "
]
tegulatory agency rulxngs or cerxnal laws, to be enﬂotced byltegula-

tory agencxes_ana/or law enfoncement agencxes. (2) Through civil
)

4 . .

1aws.wh1ch mxght be employed by a sxngle plalntxff as a basxs for .
@ w
private Litigatioh' or (3) Throggh c1v11 laws whxch would lxberallze

class actx:n procedures as well as provxde relxef for each nember of

the class in private actions against the usage of sub1§m1nalladver- 5

"~tising.

~

If law éﬂforcemgnt’agencies are employed as an enforcement

mechanism, ‘a law should“be passed making the usage of subl#hinal,

.advertising.g felony crime. Such a law-enforced in this way would

reduce the promotion of unsafe products and services, significantly
) 2 ;_-' o %
v *' ” . 0 A

. " g . !' .
. o 5 ¥ . =
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féauce the chances‘tnat'US citizens ney someday be exploited thrquéh :

deceptive advertising by: a potential or actual polétical dictator,’ d
£
anq.signxfxcantly zncrease e aH‘lxty of American thLzens to m;te

ratxonal decxsxons The deterrent effect of law enforcement agencies
investigating and prosecuting-the usage of 'subliminal advertising as
a felony crime would.gnfely be 'substantial. Such a jaw would give

: , . . ’ * N
law enforcement aqsncies significantly greater freedom in the imvesti-
f . " N \."# .
" . gation and/or prosecution of felony crime for it would expand their
i \ ’ \
jurisdiction in a new area of substantigl importance to the safety
' . . . : t ’

A

. and security of US citizens. - 1 .
. L . L . “ .. .
"\ ¢ The three enforcement measures suggested above are by no medns
. " 2 ;‘ Q .
mutually exclusive. In fact %he usage of more than one would

[

B undoubtedly augment the detefre t effect.

: * .y
- Should such measures. be ruled unconstxtutxonal by virtue of

the First Amenament, the publlclty resultxng from such a test case

“pxght well create sufflcxent ‘momentum for the adoptxon of a

constitutlonal amendment xmplementxng the Rationality Standard inso-
.- - -0 .
far as. it pertains’ to the usaje of subllmlnal Advertxsxng and

. .
unconscious oJ/subconscious’mind control operations.

anélgsion
s ] . . . . i .
As noted before, the Rationality Standard is premised on: liberta-

!

rian arguments. .Society. in order to promote its long term welfare and

e - -

~ A L
provide for individual fulfillnent. should al%éz;naximumtscope for ex-

presiion.- It sinultaneously recognizes that the commqnity must protect

1tse}f from direct: encroachment on its security. -Given, th1s dxalect,
il |

the only restriction from speech that can be tolérated is. -

g Fpe . A ' . y: 21 . " .oz )
- ':ﬁ"‘ J :- ’ . . . l':‘\ ¢




that which, becaude of its content and the circumstincés J& its de--

@

lxvery. provxdes the llstener wlth no opportunity- tp rataonally 49&1-

vate the speaker s wé}ds Such expregsron may constltute a dL;ect
* . . | ¥

threat to'kaw and order, and at the saﬁe-time Se wkréd;lly of no valQe
for the devélppmént gf the inéividual, the searchffoé'truth, ;{ the
preservation of desocracy. = - f b ) . Z.‘
sl
It relatesﬂto-somé extent to the pfo;oékén 6: change, but only
insofar as it piovo;'h vxolence, and when the szces ot éhange -oper- .

atp at this level, society has +the rxght and reronsxbxhlty to pro-

»
tecb itself,' If a man advocates viplence and an individual decides

to heed such advice, the crime is clearly the ﬁesponsibiliﬁy of the

listener. Only if'the listener is unable’ to control himself, if he ‘

“is moyed to violence bylgorces beyond his contiol, such as a mob or
«’I . . ‘
riot. is the r359°“5{:]ﬂity placed upon a speaket.
, .
» The suggested rule is suffictently narrow to avoid the wide range.

of inCerpretatxons that reffect the pte)udxceﬁ of ‘judges. Under its
2
quiﬁance, the tatxonale:for 11m1txng speech 1; not an assessment of

A\

‘public danger, which leabes great room for subjective opinion, but

: | _
simbly whether or not.the nature or context ok.the speeéh preclude

«
1 - ]

taiionai consideration. i i

@ : ¥, IR
This is strictly a question of fact, valn‘ze judgments do nok&\#‘ ¢
2

* trude. Thé judgment ik requires is admitted;y dxfficult, but it

should be recalled that the only questxon is wbether the listener

. .

L
haq,a~reagonab}e amount- of time to react ratxo.a111~fnot whether in
L T .


https://relates'.to

_be,unreasonable‘to expect a rational responée from listenérs. A-

“tive subllmlnal advertmslng. individuals would be free tQ express*

B

cy' of nevolpﬁio% but woz}ﬂ/dréw-ghe line at the actual inciting of

2 4 \ Also auBJect o repeal would be the McCarren Act, the act pro- .

cuflently emplbyed. It would mandate the repeal of virtually ald

. = < ! . . x
- tion of any government in the United States by force or violence;

‘opeél- Brdadly conceived, the doctrine would™o no moresthan 'prohi-’

statutes that punish for expression. These 1nc1ude the recently

‘repealed gmitﬁ Act, which makes-it illegal for any person to (1)

»

fact Me did ;éact'rqtlonally. Moreover, thrbugh expert testimbny

-* .
: ——

and the,evolution of precedent, specific guidelinesfcould be devel—

. ) _ , g ' N
. . . ) . g™ "N P
bit.incitemept in a situwation so emotionéllylchar;ed that it would . -

’

sxde from such special cases as deceptlve advertxsxng or manlpula-

> . _

any oginlon, however noxious. Thus-—society would allgy the advoca—

violence. ~

-

The Ratio%ality g\endard is far more libertarian than those

knowing1§ or willfully advocate or teach the overthrow or destruc-
" [ o J .

(2) print, pjbllsh or disseminate written matter advocating such an
) partiqipate,}n the organization of any group dedicated

overthrow; (
'm’
to such purpoaesi and (4) acquxre and hold membershxp in.suth a group

with knowledgeqﬁf its pﬂrpose. : ' ; . L

.

~hibftlng counselingd ypung men to resist the draft, the National Anti-

S

Riot Act. aqd the n merous state statutes proscribing llegedly dan- i 4

gerous adfcac . THus the range of First /Amendment /cases tl}ft could
) .

LT R - I

-


https://States.by

-~ % - -

s
-

) ]

be brought before a jury would be substantially curtailed. Moreover, ,
if'narrowly written law should survive jud Eiél review, ‘and cases be

presented before jhries, the jury woul ave to base its verdict in g
part on whether the conduct fits the factual context of theé Ration-

'. . . - : ey
ality Test. . : . » N

These ;pggelines would also préhibiv civil disabilities based
. - - 5 » e

»

5 .
upon expression. It would réquire the repeal of loyalty oaths' and-
lo}alty investigations into First Amendment activities, as forme;lyf
" conducted under the Communist Control 'Act. '

v
Conclusion

.

The neea for such a brg;é;ned intéfpretatiqn of the First'AmenGJ'
.’. :
ment is not based solely on theoreéécal coqsidefgtioné: it derives.
as well from‘anlanalysis of our sociéé}, frém an athepﬁere of feh'
pression. ‘America's often hysteric;l.fear of rgdiéaiiupheaval and
, * &
her distrgst of strange ideas and practices has becomeiinstitution;

\
” ..

alized in a vast, impersonal bureaucracy tkat is armed with the most

-

modern, intrdsiVe'technology. Moreover, the ihtolerancé,latent ip'
thg';‘peral puﬁlic is ;onstantiy being stirred ué by politiéians qgek;
i?g a; easy way of g}ectibn; Gibep this.uncgrtain climate. the gnécru- .
pulbus. deceptive sys?em‘of legal safeguards become§ eséeciallj signfT
ficant. ~‘i

-

.

- Freedom of speech is a broad area with coﬁstaqtly éhahéing defi-

’ - . ‘
nitions arid ‘emphases. Encompassing everything from press, associae

~ L}

P )

A



tion, expréssion, privacy, defamation, obscenity, nuisance, privilege, -

i : immunity, public access tb the media, commercial spéech. warranty {im-_
. . . s . .

N . ’ 2 . ) : - . . . . - ’
. its on: speech, and adwertising, to equal protection, civil rights and *

.\. I - ' ,.
political disséné._thé issue to be determined remains the g;me. It

N | : - . ! . F
is the guestion whether .all forms of' communication shall be permis-

- - ~,

N

. ; . i, R VI
: . A . : . AT . X

. ' sible or-what forms of communication shall be deemed impermis-':
" , . . ‘e . . ’ s ¢ <v‘ .

- gible. The-answer to this dilemma is a matter of conscience, percep-
. L . . M -

' tion, philosophy and the iaw.
. Because’of the varyiﬁb interpretations of the First Amendment,
g i - e

- ranging from Bad-Tendency,  Clear and Presefit Danger, Absolute\anq
S . S .

- ’

Balancing to Incitement and the Rationality Standard, the issue of

° .,,éonstitutio?ality becomes a matter df wtll and perspective. This _

qugstidh'can be answered only by a consideration of the specific'eie-
ments of communipation éé f%ey reLate to spcietyAénd'govefndént in
light of the kind of society and gozernment-desireq.

There is enoughkbﬁerlaé\of.issues involved to make any dete;4 -

mination of one spetific example in isolation from. the others moot
. ® . g . < ®
e i
**  and potentially‘invalid. F
-1 L

r instance, the legitim;cy or acéepta- -
bility of subliminal advertising cannot be decided on the basts of .

I e Ty ' - Sy ST
its frequency or how serious a given occurrence might be. Requirﬁpggf‘lw'
4 . . “.'Li .

such crité}ﬁa only explains why it took ‘two world wars rather than

4

one to, succeéd inﬁdiiiding}Germanyéénd ending its military ajgres-

sion; wh} it ‘took publicafiqp of the.renﬁagén P;pers*tp'produce a,.. ﬁ\

’ law making the reproductioﬁ'of classified documents illegal; aqd-why

v

.25 . e




, it'took a Waterga
b E ’ . / ' )
elious warnihgs-ngl on deaf ears and insufficient

k\eztorts were mdde

Jr e 5 ":zv,-

o deter the harm before itiwas done.

/

‘%r' o f

i »

se should be the basxs ﬁor determlnatxon of 1egxt1macy ‘

when the issue lnvolves the ‘use of subilmxnal advertlslng The °

[

- " -society 1f\the Balancmng,‘Bad-?endenqy or Clear and Present Danger
) , ) ; - i SRR
.Standards sre employed, and the degtee of action iscensidered if

ofe

“the Incxtement or Absolute Tests/ﬁre applxed In none of'these,4

Lnstances Ls any clear standard involved. They are all based on

degree and amblgulty. Only in the<case of . the Rationality Standardn

L

does the evaluation of "acceptability of speech transcend any kind - .

of weighing process .or emp1r1cal con51derat10n. It is not based on

/ these crlterla because such standards are too subgectxve as was sug-
o ot . P ] i
gested-in éhe early pages of thxs chapter.

A . A far. more Valxd speech standard is one Ln whlch the commun}ca-

AN tion can bg percexved by the lxstener or viewer. If it cannot be
i$j‘ seen or‘heard;tonscxously by the lxstener or vxewer. it is uncon-- -

.

°stitutxona1,2g; se. In thxs case, ' damages need not be proven for

the Oonstitution has alreadg been violated. oA

.-

{\ { The advantage of such a free speech standardwwould not only be _’

.o

the curtailment of mxndtmanxpulatloqson the part of the senderiand .

: . . E = H r i % k R
N . T ) e : P i
L.

\\ ' ~.,‘
Sy ¥l

. iy A

; o

potenti/; for harmlng socxety is wexgheé agaxnst the beneflts td et

‘.v ‘ N F, B
to curtail the. power of-fhe presidency. In all -« _ =

v
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tnvoluntary action on the part of the recewe:, but -it would preserve

. lociety against dangets from which the other free speech standards

were i.ntended to protect society as wellr. Both government ‘and in-

-

* % dustry would be deterred from usmg ‘a number of dwices with which
ax
o to_ lubvert the people without thexr knowled3e or 7gnnst their will.

Such safeguards may not be necessary today, but surely they are de- .

‘sirable” for their employment will result in no harmful 'side effects.
. -x : . ‘ ,

.
™ .
-
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