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MEETING THE COURTS® RESEARCH NEEDS
o XY : 1

ﬂhry von Euler -

In recent years social scientists have been called upon with

.

increasing frequency to educage the courys  about the realities of .
American society. This paper will discuss some of the ways in which

social science research can be useful to infbrm the court in school

° . s,
desegregation litigation,
First, in every northern school case, the court must decide

P

whether segregation was caysed by inLentiqnaE/xfis of ‘state officials
- » 3
or by fortuitous circumstances. Second, ere plaintiffs seek a
. ! //
metropolitan areawide remedy .to déj;g?egate schools because the

A\
minority population is cgpcentgated in the ceantral city, while

suburbs. are predominantly ite, it is necessary td explain-why
, b . . ,K( = ’ ;
metropolitan areas havg’hacome’segregated. Third, .also where.a
\ ¥
metropolitan rededy is [sought, it is necessary fo determine i'f £he

. /

actions of stare officitals .and suburban school boards have increased

4

segregation in the central city. Fourth, after a school system is

y . o
under .a court order, and the school system becomes resegregated,
either among schools or within schools, it is ngecessary to determine

whether school board actions have contributed to the resegregation.
The Sup reme Court in deciding the case of Milliken v’ Bradley
(1974), stated that the remedy for intent iona{ segregation of

¢

Detroit schools could.not_involve suburban school districts that
N

-

, ) P . . {
had not caused Detroit's problem.

.

+ ™ In a separate concutring opinion, Justice Stewart/wrote that the

- case might have been decided differently had plaintiffs shown that

\
'

* A,B, Radcliffe, M.A. Columbia University, J,D, Catholic University
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mecropol;tan areas were segregated due to governmental actions. However,

; "he added that the causes ofirestdentlal segregation are '"unknown and
~ 7 o ! 5

perhaps- unknowable" (Milliken, 1974:756). Hanf soéial,scienci;ts, I
;: . suspect, would consider the causes to be complex, bﬁt still knowable.
Broadly speaking, the information is important. because if school
segregation has been caused by govefnmental Ection, it is unconstitu-
tional, aﬁd the cour@s ate‘obliged to find a remedy. If the causes

are entirely private, the9‘are aot illegal udder the Fourteenth

Amendgtqc, which ‘reads:

. ' nor shall any State...deay to any persog within its
jurisdiction the equal protectxon of - the laws [emphasxs
added]) . #

-~ '

It is not quite that simple, because judges differ. The Supreme
Court ha§ only hinted that it might order school desegregation when
segregation is arﬁributable to governmental actions by official; who
have nothing to do with the school systems -- sewer,commissighers,

zoning boards, and so forth.

.

I. WHY EVIDENCE IS NEEDED THAT OFFICIAL ACTION SEGREGATED HOUSING
In Swann v. Charlotte-Mecklenburg (1971), the{Nandmark Supreme
* " Court e that ordered cross-district busing where that was the only
effective remedy for de jure sghool segregatioﬁ, the Court paid
l | . considerable attend‘gn,to the segregated housing that had necessétated
‘ transportacion. Chief Justice Burger wrxtlng for a unanimous Court,
noted repeatedly that re31dentxal patterns‘ln the city and county
| ‘

resulted in part from Federal, State, and local government actions,

as. well as from school bo;rd-policies that probgbly'accén:uated those,

4 a

.
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'pactergs. He added that the court would save for another day the question
] ) |

, of whether school segregation is illegal whea the evidence siows ihat -

segregation is a consequence of other types of state action, without any

discrimination by school authorities (Swana, 1971:23).
. !
3 i

.
.

In a_footnote to the majority ppinion in the Detroit case (Milliken, |

1974:729, footnote 7), the $upreme Court observed that the District'<

.~

' Court had concluded (Milliken, 1971:587, 593) that housing in the

Detroit metropolitan area was segrégated partly due to government agencies, R

such as FHA and VA, that past discriminatory practices have a continuing

and present effect, and that school:authorities are obliged to |compensate

¥ : % . . ). T 4| .
for these practices and avoid thex} incorporation-into the scho?l system.

) ‘ L However, the Court of Appea1§ (Milliken, 1973:242) stated specié@cally

( :ha7 it was affirming the distrigt court's judgment, without rely{ng on
y

\ e

. : . . \ ' ‘ ]
k . testimony related to housing. /The Supreme Court, therefore, stregséd.
) . * : -
that the case no longer preSented -any question-related to housing.

Justice Stewart, in his concurring opinion, however, implied that

the Court might well comsider that the discriminatory application of
|

§ .

<. . L . -
state housing laws might justify the transfer of pupils across district
lines.s This particular case, he said, contained no record:that residential

. -

patterns were in a significant measure attributable to governmental
activity. '

It has been suggested that it -is unfair to place teo great a burden
on schools to undo u&consti:dcionalvaccioﬁs by other governmental

institutions. Such a position probably arises from a misconstruction of

N t Justice Burger's opinion in Swann. When he said, "One vehicle can carry

J
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only a limited amount of baggage" (Swann, 1971:23), he did not imply that
school.desegregation need ; cf’undc the effects of residential segregationq,
but rather thﬂ; scgde;V:::noc aldne make up for all the injustices of
1 A " human exist;nc//?Com arg Jencks, 1972:255). One can argue that the
distipction between school board-created and other-government-agency-
. fy
feated violations of children's constitutional rights is an artifical-
ks A W, '\v . :
‘legalism. Perhaps it wquld place too great a bﬁ;;;n on minority-

o . s
group children if courts-by creating an artificial distinction, were

% ot s to relegaté them to segregaged schools, denying a legal remedy for
; - .
illegal actions by the government. " ; :

.

¢ . .

Ir. OE JURE SEGRSGATION IN THE NORTH: g&LIBERATE 'ACTION BY STATES ‘QanD
3¢ SCHOOLAOFFICIALS . ' " ’ -
The second area inviting analys}s_by s:Zial scientists is that of
“actions by states and school'officials to see if they have intentionally
- . / segregafed s:hdols. The ﬁeed for thig informatioé‘arises in many kinds
of couét cases, first and foremost, to make she iniﬁﬁgl.determinat}on
of dg jure segregation. This requires diggin; out a variety of evidence
necessary to every northern school desegregation case, since it is always
necessary to prove iptentional segregation.
Frequencly‘caseg include evidence that the site and size of new schools
were deﬁermined for racially discriminatory purposes or with full knowledge
that the action would result in one-race schools (See ‘especially, Swanm, 1971;

Reves, *1970; Arthur v. Nyquist, 1976; U. S. and Buckley v. School Board, 1971;

8 Reed v. Rhodes, 1976; U. S. and Webb v. School Board, 1975); that students

6
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are shunted into segregaeed tracks within schools (Hart, l97&;.Hobson,-
1967); that mobhile classropms were used to increase racial‘isolation :
(Reyes, 1970); that entire classes of black children were bused in
tact to white schools,-and taught separately for an entire semester

orXmore, instead of integrating the minority pupils into the white

Amos v. Board of School Directors of Milwaukee, 1976; Reed v.

1976); that transportation was employed for discriminatory
purposes. (Keyes, 1970; Milliken, 1973; Evans v.'Buch§nan, 1976); that
transfer policies, optional zones and feeder patterns were manipulated
to keep the races apart (Keyes, 1970; Morgan v. Hennigan, 1974; Ev;ns
v. Buchanan, 1976; Hart, 1974; Ree& v. Rhodes, 1976: Arthur v. Nyquist,
1976; U. S. .and Buckley v. Board, 1971; Milliken v. Bradley, 1973;

U. S. and Webb, 1975).

Buffalo's school board gave a special twist Eo-discriminatory cransfer.
policies. (Arthur v. Nyquist, 1275) As the area around one high school
was in transition from a white ethnic neighborhood to a predominantly
black one, the Sch;ol board--fully aware that 1t was accelerating the
trend-—dropped Polish, Italian, Hebrew, and Russiaq from the school's
curriculum from'l960-l972, allowing students to traﬁsfer‘Ouc of the
neighborhood high school to study the languages.elseuhere. By way of
cohtras:, when language programs were requested at schools in other parts
of the city, the board was notably responsive, instituting curricular

changes that made transfers unnecessary. The Buffalo school board also
)

discriminated in admissions to vocational schools.

7
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Another crude segregative tool was used in Cleveland (Reed v.

Rhodes, 1976). Minority pupils were contained in overcrowded. schools

on double sessions in the Hough area, where schools were not only
separate but demonstrably unequal, whiie white_schoois not far away
had empty seats. ) \\

Second, as mentioned above, to decide if a metropolitan remedy is

¥ called for, it is necessary td determine if action by states or by
suburban school officials has had a segregative effect on inner city
*schools.

It'may be asked whether this king of fact collecting is really
sbcié; séience. I s;ggest that it is, if thg term 1s understood to
encompass all studies that seek td understand the causes of social
phenomena. .

Third, after a school district adopts a desegregation plan, and
a systém becomes resegregated either among séhools or aéong classes
within individual schools, it becomes necessary to unravel whether
the segregation Occurred as a ngs?lt of actions by school officials,

’ by other government agencies, or by impersonal demographic factors.

If the causes are not attributable to improper governmental acts,

there is no legal remedy.

9

’

IITI. RESEARCH NEEDS NOT EXAMINED IN THIS PAPER f! -

: z ; %,
This paper will not review all of the many uses and miséises that
courts have made of social science evidence. Two recent pubtfcations

may be Of interest to persoms wishing to explore that area: "The Courts,

Social Science, and School Desegregation," (Law and Contemporary Problems, 1975)

8
74
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and “Education, Social Scienc® and the Judicial Process" (Ansoﬁ/;;:

Rist, editorﬁ, 1976).

Nor will the paper evaluate the wealth of literature related to

whether or nof segregation is harmful to children. Proof of harm is
neither esdential nor enough to prove a violation of the Constitution. _—

- (De;\'v. Cincinnati, 1966) Harm is.not the reason segregation is of

itself a denial of equal educational oppor:uni;y. The key to Brown (1954)

is that the state requires education. What the .state requires or -
‘ »

provides, it must provide without racial discrimination or a 'stigma

of social inequality. If proof of the existence of harm were requ{red, )

| the outcome of a case might depend on how thick skinned the victim was,
] i
rather than on whether the state acted legally.

(0].1 thelother hand, proof of harm to children m;y possibly take
) ‘on ; new significance to justify certain educational remedies.2
For examplé, in the latest installment of Milliken v. Bradley (1976),
g the district court ordered the establishment of vocational centers,
the development of comprehensive reading'prograés, in-service training
'for teachers, a program to insure fair testing, a uniform code of
conduct and due process procedures, a school-community relations
program, and counseling and career guidance. The costs of the court-
ordered programs are to be shared by the city of Detroit and the state
of Michigan. The state was also ordered to pay a major portion of the
* .cost of buses. The Sup;eme Court has granted certiorari to review

whether the district court's equitable powers permit it to order a state

to pay for this array of educational programs, to undo the effects of ~—

) ' : * 9
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segregation. It may develop that the Court will insist on more evidence

than|the Sixth Circuit required that the narm caused by state action
justifies these educational programs. Most of the proof presenﬁed to
the Milliken court went to Detroit's finmancial plight and the state's
responsibility for educatien. It did not focus on the educational
necessity for the specific programs ordered by the court. However,
it is'by no ‘means unique for a court to order an errant defendant

to pay for costly programs or to require the levy of taxes to support
schools. (See for example, GriZfin, 1964.)

An interesting extra wringle for social scientists and courts to -
consider is whether we can and ouéhc to distinguish harm caused by
any or all segregation (racial isolation) and that-caused by de jure
segregation (isolation with the stigma of official sanction). The
courts would presumably onl{ f?el_oy{igéted to remedy the effect of
de jure>§egtéga:ion, P
IV. HOW TO SHOW THE CdURTS WHX‘HETROPOLITA&iAREAS ARE SEGREGATéD

Some of the most intetest{né reeeht legal developments--
mostly .discouraging at the Supreﬁg_Court'leVei, more encouraging in

a few state and lower federal courts--concern racial and economic
. e " -

’

segregation of housing in metropolitan areas. The fol%owing brief
survey of the law iq‘thia'figld‘ig intended to point to soeﬁ kinds

of segregative state action that courts have recognized. In these

cases courts have been convinced chat.racialland economic separation
is\not the result of private decisions alone. A few ;ohrtg have noted--

and held to be illegal--a Variety of tools used by suburban communities
to exclude the poor. 1. 10

|
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One reason courts are reluctant to take ghis direction is
- £ . . 14
because it runs counter to a general trend in land uge law in the

last half century. / (Some key decisions age Village of Euclid v.
Ambler, 1926, and, more recently, Vxlliii of Belle Terre v. Boraas,

1974, and-Constructton Industry v. Petaluma, - I976 ) Zoning boards
= 3

and other planning agencies have been permxtted broad leeway under

.

their "police power,"

to zone for the pubiic health, safé&y, and
general welfar%. The legal issues until very reﬁently have centered
on the community's need to plan r:Eibna§Ly, balanced against a
property owner's right to use his land as he pleases. Particularly
since the 1920s the courts )ave tended to support the collective

.

right to plan (largely because it ;as thought to enhance prperty

values) over the rights of the individual property owner. The
only major constraints uere.(l) the property owner must be left
with some use for his land; (2) he must be afforded procedural
due Process, and (3) the~planner§ must not have acted entirely
arbitrarily. )
. Agalnst thié tide, the civil rights forces have won some signifi-
cant cases--mostly in a few stafe courts--supporting the general
proposition that planning.is fine' so long as it is not used as a

subterfuge to exclude minorities and the poor. In one case the

plaintiffs gathered vast quantities of evidence to prove that zoning

" policies and sewer moratoria were at least partly motivated by racial

. considerations, and a federal cqurt agreed that this was illegal.

(Rennedy Park Homes, 1970) A few courts have ruled that it is

impermissible for a community to use zoning ordinances or enforcement

11



. .
policieg to ban multifamily dwellings entirely; thus effectively “
excluding all low income persons. (Appeal of Girsh, 1970; National®

. | ¢ Land and Investment Co. v. Egsttown, 1969. A similar argument was used .

in an effort to invalidate the exclusion of mobile homes, but it
. > ' e ] -
failed. Vickers, 1962.)
o : # . :
. Courts have usually required proof that actions were racially
motivated, a requirement necessary in any school desegregation case.
» Other courts hive merely asked whether there was a disproportionate

racial impact. The Supreme Court has recently emphasized that it
. . . 3 . v
will require strict proof of intent; discriminatory effects. alone

N . are not enocugh to demonstrate a violation of the Fourteenth Amendment : /
b - -

(Washington v. Davis, 1976). Some cases, in addition, have required
proof of the illegitimacy of nonracial reasons for a communit;'s
policy that had an exclusionary impact (Golden, i972; see Village of
Arlington Heights, 1971, footnote 21).

One line of cases has focused on the distrimjnatory p;rpose and

impact of (1) concentrating low-income federally-assisted housing in

+  black neighborhoods. within a city, especially when combined with

discrimiﬁatory’tenant-assignment p;gccicgs (H}lls‘v. Gautreaux, 1976),
.and (2) excluding low-income hdaéiég eptigely from white suﬁurban'
neighborhoods (Crow v. Brown, 1972); In a decision with important
implications for schooi desegregation, the Supreme Court has required

the Department of Housing and Urban Dgﬁglopment (HUD) to'consider an
] .

‘

entire metropolitan housing market in planning the location of new low-
income housing to remedy HUD's violation of statutory and constitutional

. rights (Hills y. Gautreaux, 1976). ) 3
< .
P ﬁ;
§
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A variety of state cases have.queséi.ned zoning exclusively for .
siagl;f?ziily homes on large lots. - (ﬁati?nal.Land and Investment Co.,
. 1969; Oakwood at Madison, 1971).. New i::;ey courts in particular '
‘{'haéc handed down far-reaching decisions concerning housing that should
be examined by anyoné inteérested in the subject of metropolitan
lﬁgrcgltioﬁ. They go beyond any other jutitq}ctiénsAih not rcquitipg
) ‘proof of d;:étiminatory intent, in support of a general principle
that a comnunxty cannot legally ignore the neeis of the poor who live
. in the cffectg‘c howsing market area.* One cale\(SOuthetn Burlington
NAAC? Ve Hounc La;§e]'~ﬁ975) ruled against the eAclusxonary zoning
prlc:lccn 8¢ one tovn.\\‘h ahother (Ugban League of Creatcr New

Brunswick v, Mayor and “uucxl, 1976) the court examined tHe exclusionary

. . TP .
. practices of a large area conbisting of many jyrisdictions, pointed

- .

to economically exclusiomary zoning that allowed practically no multi-

family dwcllingi, and required the development of a regional remedial’

. X
H -

plan.

One case just reversed by the Supreme Court (Village of Arlington
Heights, 1975, 1977); on grounds that there was no adequate showing of
- intent, inéludcd?prook that a virtually all-white suburb of Chicago 4 * 7

practiced a zoning policy of excluding fedcrally;assintcd‘pounin( that

. \ '
would have been 40 percent minority. This and similar cases iavolve

proof that minorities are ovetrcpkcacntcd on waiting lists for low—-income
-~ A .

o housing, that minorities.are concentrated in certain parts of the

- . . . . » 1 -
metropolitan ¥rea, that suburban districts refuse to rezone to permit

low~income housing, thus reenforcing the. existing housing pattern, and

13
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that the justifications provided by the suburb for its actions.are not
s'ufficient under the cirumstances. ,/Sometimes there is evidence that the
governing board succumbed ‘to community pressures, acted contrary to
-pre_vious gases or standards. Proof in these cases is difficult, aad

" not 01(1 cades are wonh by plaintiffs. (Golden, 1972; Skilken, 1975.
For furt.hu discussion.df these and other tases, i&;ueu York, Pennsyl-
vania, Michigan, and Rhodé Tsland, .see'will'iams? 1?75.7

Suburban communities have used a variety o‘g%\oys to avoid

building any low-income housing. One Line of cases that entails

difficult ptobf involves communities that have placed special legal

restrictions on building feéerllly-lssistcd housing. The restrictions
pass constitutional muster in most insnnges unless the racial motiva-
tion is clear. ‘l‘hc'Suptene Court has said that it is all right for a
community to require a special referendum before pe;mitting put;lic
housing to be built, wher.e, ds in California, referenda are cou:ho;ily

required under other circumstances. (James v, Valtierra, 1972. In .

this instance the Court also found the racial implicatiqns unclear.)

»
singled out for specjal, d'ilcz'imiua:ory treatment. On the other hand,

The Court said it\fnd not been proved that the poor or minorities:were

~

courts may look on the matter differently where referenda are required

onlj for public housing (Cornelius v. Ciiy of Pana,llwb), or \@e:.-c
.- | \ \
there is better evidence on the record of discrininniory impact (SASSO,
{ .
1970). Increasingly, the Supreme Court is requiringfstriutcv pr8of of

discriminatory intent. Spme g¢ircuit coyrts accept proof of intent by
- ¢ .

inference from proof that segregation was the natural and foreseeable

.
.

. i ot




v.- Texas, 1976).

" In néhodl desegregation cases, as well as houging cases, it is
uecesscry‘tb prove that segregation has been caused by state action.
To'analyze why mecfopo&itan areas are segregated, the pro;len must be
broken.douh into at least three co;ponents. Fi;sc, why have people
(largély white, it turns out) moved to the suburbs? Second, why are
particfilar inner ci:ie? predominantly black? Third, why are blacks
excluded from the suburbs? Research figqings in these_ areas have beéen
summarized in the Clearinghouse for Civil Rights Research (Center for
" Naitonal Policy Review, 1976). -

Some of the most useful work in this area has been done by Taeuber
(19’5)4 ;%p has served as an expert witness in school des:&algltion
litiggtion. He has pointed to the transportation, business, aesthetic,
fiscal, bolitgpal, and employment considerations‘thut have impelled people
to the nub&gbu. Federal policies have contributed to the npvemeﬁt.

FHA and VA tiﬁincing were ivailabla—-supplcncnted by tax policies that

favor home buyers over home renters——just as the suburban building was

occurring. Fedcral;highvgy and urban renewal programs helped dccimltc'
o ' '

central cigies. Federal agencies as well as private businesses moved

to the suburbs, even in defiance of federal policies that preclude moves
by federal agencies unless there is housing available fo? low and moderate

income employees.

L4
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Fortuitous demographic factors have cqntributed to the coqcentration
of minorities in central city ghettoes: the pursuit of jobs in the :ities,

ds opportunities in the trural South dedlined; high birth rates. Again,

féderal policies have accentuated the trend, as FHA financing was

- f

available only in racially homogeneous neighbérhoods, public housing
policies were discriminatory and so forth.

" The third component-—how and why blacks have been excluded from

o KTY

the’ suburbs——is the grucial area fqr further research. A number of

" social scientists (Pettigrev, 1974; Taeuber and Farley in Wayne Law

Review, 1975) have shown that blacks are not in the suburbs in the

L.
proportion one would expegt them to be, were the only basis for

exclusion economic. The government has accentuated private segregative
activity. HUD has-feebly enforced Fair ngsing laws (Civil Rights Act,

Tifle VIII, 1968) that bar racial steering and require affirmative

marketing of housing that is in anyway federally aided. HUD has also
cooperated with local agencies in the discriminatory location of public

housing that has created ghettoes (Hills v. Gautreaux, 1976).

Moreover, HUD has violated statutory requirements that community

development block grants must provide for the needs of low and.moderate

s

inco-o'petsous; A recent federal case yividly depicts HUD's behavior,

and includes a thorough analylls of thc te&ﬁxtemeuts of the Housxng
and Community Developnent Act of 19Ab 'xapaﬂﬂb's failure to fulfill
them (City of Hartford, 197§). The %ctgteqptres the dispersal of low

. L S R
and moderate fincomeé housing throughout nctrépolitan areas. U, S.

District Judgd Blumenfeld decided that HUD Had "abused its discretion

16




and illegally approved community.development block grants to seven
suburban communities around Hartford, in violation of Title I of the
Act. HUD failed to administer the program affirmatively, as clearly
required by law, to expand low and moderate income housing opportunities
in the Hartford suburbs. in appllying for funds, communiéjes are required.A
to have a Housing Ass{»:ance Plan (HAP. 42 U.S.C: §5304 (é)(&)). To
develop the HAP, commurlities must| survey their need for }ov and
moderate income housing) based in|part on an estimate of the needs of
persong "expected to reqide” within their borders (SSSdA (a)(A)(A)?L
The 9étimace shoﬁl? be bised on a éealiigic projeééion of the influ;
. of léy;incomc residents. { HUD had {lleqall} ;aivea the ;eﬁuirement for
six communities. East Ha tford supplied'A HAP, but HUD abused its
" discretion in arbitrarily lapproving the grant  without conaidering
information supplied by the city of Hartﬁord. The cppfciruied that
{it is insufficient to base | suburbﬁh community's estiqated need for

\low and moderate income houding on the waiting list “for housing in

that community alone. Moreojer, the availability of.houirig through

the East Hartford Housing Auhority, was| not publicized oc¥fide of East

Hartford itself.’

»
-

‘Along the lines of the c ses‘previéptly.disculaed,‘thete is a
need for much more research to|determine the exéen: to whitﬁ puglic'
policies have reenforced and edcouraged acts of ptiv;te’disc:iminacion.
Although restrictive covenants pere held to be unenforceable in 1948
(Shelley v} Kfaeper), thé}ﬂ effdct on re;idential patterns ‘remains.

In all of "these cases, ig"ﬂsio ry intent is the most difficult to
‘r

document . =
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Erequentl; if is difficult to show the racial intent or effect of
policies that are more patently,diaﬂkiminatory'agsins: the poer, rather
than  overtly racial, All proof yf racial motivation is diffiéQlt.

One;ptobleh is a lack of ;;curate data. This void mgy be partially
filled as a r?sult ofra suit/recently brought by a coalition of ten civic
and cxvxl rxghts gtoups aﬁalnst the Federll Reserve Board, the Federal

‘Hone ‘Loan Bank Board, the Office of the Comptroller of the Currency, and

;thc Federal Deposxg/lnaurance Corporation (Sgtlonal Urbah League, et al.,
. “‘ \ % /_/ . ' " - ) ) .
19fb). _The mqiu/purpose of the suit is to force the agenci$s to use their

/
i regulntory povers te ptevent dlscrxmxnatlon by prxvate lenders, 1nc1ud1ng
v /s ,
. the. ¥ract3y@ of rcdlln&ng (refusing to lend to pevsons in black, ractally

mlxeq ot changtng netghborhoods). A second purpose, neceslary to eni#rce-

mcnt lnd to monitoring the quality of enforcement, is to quuxre Icudevs
/
to/&eep dnta by race, ethnicity, and sex, so examxners can detect .
//di:ijminaCQ:y pntterns.' Social scientists may find the data useful,

and would do well to look into the data requirements of the lgdhciel to
, -« . /

see if they can be made more useful. , . , N

. .As indicated at the start, evidence of housing diacrimtﬁation by
. | S

government agenclea is primarily uccdcd in order Lo make a case for a

netropolxtan arcavldo rcncdy for cicy :egregatton. While it is not certain

how courts vtllitrent dxscrxnxnutxon by non-aghool offxcgal:, 1t'15‘_-
essential to dgvelop the evidence of governmental policies that le‘ led to
the systematic containnen: 6! minoriéy population in cent;il cities and a few
“isolated luburbau cqununxtle:. Thus far the,courts have been unvilling.to

justify a uctropolxtan, 1nt¢rd1s:r1cc renedy by a bare finding that, any othef

18
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remedy would be ineffective, combined with the state's legal responsibility
' ' : ”
for education and the Fourteenth Amendmewt requirement that states, in

Q;nying out their responsibilities, may not discriminate.

In Milliken v. ﬁradle} (1974) Justice Stewart seemed receptive to
houo{ﬁg evidence. Several lower federal courts have shown interest in
evidence of housing discriniﬁntion, vithouﬁ,resting the decision on i;.
'The most comprehensive exposi:ion'oflﬁ§using evidence iﬁ a school case’

is in Bart-v.’Coumunity.chool Board #21 of Brooklyn, &. Y. (1974 and
t1975). .In Indianapolis kU. S. and Buckley, 1975 in4 19765, Omaha (61 é.
and ?ebs, 1975), Buffalo (Arthur v. Nyquist, 19ii}, and bilmixécoo. '

(Evans v. Bychanan, 1976)':@.03, the district courts discuss housing
% . . ' B

disérimination. The Cleveland case (Reed v. Rhodes, 197?) provides the
: p . _ A

kind of evidence that a court -is most tﬁt to find compellihg, a showing

. -

of collaboration between school and housing auth?:i5i5: in selecting

sites for schools and Housing projects that promoted facially identifiable
» ) ) y

‘and segregated neighbgrhoods and schools. .

One recent opinion by Justice Powell, concurred in by the Chief
, P e
Justice and by Justice Rehnquist, indicates a lack of 'sympathy on the

part of certain members of the Supreme Cohtt_to the introduction of
f » » .

- housing evidence. When the court sent the Austip, Texas, case (U. S. v.
) ° o . ‘ 1

f'r;xal Education Agency, 1976) back to the Court of Appeals to\recqnsidcr its

Al

decision in light of another recent Supreme Court case (Washington v. Davis,

1976)—an occasion that usually does not call for an elaborated opinion=-
" the three justices dssigpd to-express their distaste for recent developments
\ :
iq desegregation law. Justice Powell wrote that "Economic pressures and
. N ‘ 19

. e -
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voluntary‘éteferences are the ptimary‘determinanfs dﬁ residential

pntterns."; The justices did not think it necessary to refer to any social

o' )

science evidence to justify this dictum. (Professor John E. Coons criticises
this sorc_ofiﬁudicﬁal behavior in Anﬁg;'ind Rist, 1976.) While the opinion
lacks legal fo‘cq, since ic'does noti;epredbnt ghx views of a majority of
the Court, it can add a m‘a!hre of ggnfusion to public understanding. It
can also raise false and thergfo:gidestructive hopgs in districts under
court order for intentional act of segregation, such as Milw;;kee,
 that their ob{igatioas to desegreéate will disqppear (New York Tipesn 19772.

V. HOW TO DEMONSTRATE INTERDISTRICT'éFFECTS OF OFFICIAL DISCRIMINATION
In Milliken v. Btldley; the court said éhat a mztr;politlh area
,r;ncdy vas uncalled for, absent any 1ndlcnclon of an "interdistrict r ‘
VIOIatlon." ‘The ramifications of .this term are far from clelr.-*;;::gmibly
it 1npludes an 1ntenttona1'segregac1ve act by one school district that has
a significant segrcg’tive effect in another district. It also includes
‘:hc delibcrlsg q:a'ing of a district bound;ty for purposes of racial
‘separation. Justic; Stewart's concurring opinion implies he would also
look to*the interdistrict effect of acts by non-school public offic{ala
(Hiliiken, 1974:755), suéﬁ as zoning boar;u, housing authorities, and’
sewer commissions.
Wichou: encering the Farley-Taeuber-Coleman white fli;ht debate (uec,
for cxanplc Socxal Polxcy, 1976) about whether the process of desegregation
causes vhxtc flight, it would probably be genertliy accepted that segregation

within g city does not havc a segregatxve xnCerdlstrtct e§fect. It would not

cause cxty white, fxnxlxet*to flcc to, the suburbl. Suburban segregation, on
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the g;her hand, might well increase {egregation withih a cit; by encouraging
white flight. Meanwhile, it might discourage bTacks with the gconomic
means to migratt't§ the suburbs from dging so Z?'tﬁfiv children would
once again find themselves in segregated schools. Segregation in the
suburbs nay also discour;ge innér-city gghool systems from acting to
desegregate voluntarily, out of fear that to do sé might induce white
flight. These are mere guesses. More concrete evidence is needed. .

’ . Evidence of the simpiest kind of seg?egatioa with interdistrict
effect has already found its way into a few cases. Beforebgsggg,(1956),
it was noc‘uncoémon for c{ties and suburba\in ch; Notih‘and S;uth to

~4coop¢raté’for segrégati?e purposes, sending suburban gygck children to

inner~city E}lck schools, for example. This kind of evidence vas deemed
. " ‘i .

insignifican;,in Detroit (Hilliken, 1974), since it involved only two of

the 54 suburban districts, bGt found to be more impbrtant in Wilmington
s . . € ”

and New Castle County, D¢laware (Evans v. Buchanan, 1976) and &ouisvilie

and Jefferson County, Kentuéky (Newburg Area Coyncil, 1974).
) o 4

The state of qu%vare itted a more blatant aud recent Violation
by carrying out a program to provide interdistrict transportation of

students to private and parochial schools. The racial implications of
- this law were assumed ta:hér than proved, and chg'deci-ioh rested on

* , . : -
firmer ground. ,But other states may well have”similar transportatiod

laws, and it is not far-fetched to hypothesize an’ interdistrict segregative

effect. It would be iﬁteresting to investigate the racial impact of all

.

public programs that aid private and parochial schools. For purposes of a
Fy . ) v “

- metropdlitan remedy, the evidence must poihg to the specifically inter=-

~o & N &
(. district app}icntion and effect of the aid. .

I
-
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Both Wilmington and Indianapolis cases involved state manipulation ,

»

of the boundary between School daitfic:s i ways that had segregétive
effects. In both cases the court found that the purpose of the state's

action—or at least the foreseeable consequence--was the containment of

: \
black school children in the central city. In Delaware a state law

¢ . .
temporarily authorized the comsolidation of school districts by the State

,Board of 'Education without the usually required referendum.~ The law

‘specifically excluded Wilmington, which had 44 percent of the stae's

black stu&éqts; and which was the only majority-black school system in
the state. Tﬁf law ostensibly excluded Wilmington because it wag

intended to promote the consolidation of }mall districts, but.gc effec-- .

* tively prevented the dismdntlipg of a dual school system. The court: said

. i ) . i . ] ) - .
that’ the lav was unconstitutional because it placed an impermissible

.

burden on the black children of wi}nington; since they could only. ;//Z
desegregate their schools by means of a referendum not réquired of ////

other d}stricts. . - 1 p

In the Indianapolis case, the court also saw a raciilly discrimipatory

intent and effect 6f actions establishing school district boundaries: that

vef“ their face racially neutral. In 1969 the municipal government of

"Indianapolis and the governmental units of Marion County (which includes

v .

" Indiahapolis) were consolidated.to form a countywide government, Uni-

Gov. While as a policy in Indiana, school distric;a)are coterminous with
units of general government, in this instance schools veie‘apecifically
excluded from the jurisdiction of Uni~Gov. In fact, evidence was introduced

® i
in court that the suburban districts were reluctant to consolidate without

.“'~.‘: - | 29
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assurance td&t schools were not invo}ved. Moreovyer., sixteen days before
Uni-Gov was enacted, the legislature abolished the power of the Indianapolis
school ‘system to follow municipal annexation, should Indianapolis decide

to annex neighboring communities in Marion County. The court of appeals

, noted that everyone was aware that 95 percent of the blacks ‘in Marion -
»
- County lived in'the inner hicy, and that a school case was pending in
“~ * - . g

federal court. Regardless of legislative motive, the law in fact served

« * ’

eas a substantial cause of interdistrict segregation.
-

In the Cleveland case;(Reed v. Rhodes, 1976) a'record was also made of

.

\( y segregative actions by. thé;state. The Ohxo Board (1) vaxved the ninimum .
; educational requxrenent'of a five-hour school day in the Hough area to -

. pernit double sessions frouﬁu956-l961, when empty classes abounded in white

‘schools; (2) did nothing about discriminatory teacher assignment by race

NN

and experience, although up to 1966 it had power to revoke charters to
individual schools, and after 1966, it had power to revoke charters. to
the enttre school dllttlct, it dxd aothing, although it was aware of ¢
segregation in Cleyeland, and aware of its own remedxal power as a "

' t state Bomids . ’

A Although this kind.of évidence does not prove intetdistrict effects, .

Ty it estiblxshes state responsibility for 1ntentloncﬁ :fg;fgatxon and

— b Justxfxes ordertng the s:a:e to implement a reﬂedy by deucnstrntlng that

the state has the power to redistrict. ' If the court will follow reaaonlug

"in a recent housing case,(aifls v. Gautregux, 1976) in which intentional

y ) :egregatioh by HUD justified the court's ordering HUD to design a

metropolitdn areawide housing remedy, a similar remedy that.could ignore

. - . 23 ,
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school district boundaries might bé justif;ed &n a school case.

Another case with intérdistrict implications involved St. Loﬁis
county (U. S. v. Missouri, 1975). A district was split for discriminatory
r;asons, and distric}s later refused to consolidate despite clear state
and county responsibility to desegregate, when consolidation was the only
effective remedy.

While the Indiana and Delaware laws may seem at first glaqce to be
almost unique and unlik;T§ to find counterparts elsewhere, they may not be
such rarities. The more one seatcﬁes, the more evidence emerges of

suburban ingenuity. Aparthei® attitudes manifest themselves in miny of,

“gur laws and- institutions. The diffieulty is not in the scarcity of

official acts,.but in analysis and proof. From the legal standpoint,
discriminatory official acts by.a state are especially'ptomising bases

for requiring a metropolifan remedy. They are the most obvious violatioums
of the Fourteenth Amendment, and must unavo{dably require the state cb
fonmulateran eéfective remedy, regardless of poiffitai subdivision lines
that are creatur;s of the siate.

VI. EVIDENCE OF OFFICIAL ACTS THAT CAUSE RESEGREGATION ‘

The last area to be discussed h;re concerns resegregation. It divides
into two questioms: (1) how long may a district court retain jurisdiction
over a school district to insure that it remains desegregated? and (2) what
kinds of resegregative acts are significant? -

The first igsue is ;mpottant because it may determine the ex;ent-to which
courts can remedy resegregation after a ﬁesegregafﬁon order has been fully

implemented. Part.of the problem is defini&g what constitutes full implementa-

L] 4 .
tion of an order., This depends upon whether the court requires a fully unitary

y | o !
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system (including whg;‘a unitary system is), or only the remedy of

narrowly-defined specific violations. As the law now stands, a dual

v

school system must be eliminated "root and branch" (Green, 1968). However,

Justiffe Powell would change the law so that a school system is required to l \S\

appear as it would have lookeéd, had a spec?ﬁic violation not occurred.

The extent of integration sought to be achieved by buslng

[Gis that wh;cg} would.have existed had the school authorities
fulfilled their constitutional obllgattons in the past. (U. S.
v. Texas, 1976 3413)%

Social scientists mxghc cousider how to explain to the court that this

is an impossibly'iffy requirement. The ou£COme of many casés will
B - e
depend upon whether the Court stxcks by Green.

’

.In Swann (1971:32-33), Justice Burger wrote for the Supreme Court that:

"(i]t does not follow that the communities served byesuch
[desegregated] systems will remain demographically stable,
for in a growing, mobile society, few will do so...f1]n
the absence of a showing that either the school authorities
or some other agency of the State has deliberately attémpted
to fix or alter demographic patterns to affect the racial
composition of the schools, further intervention by a district
court should not be necessary.

. This position was recquly reiterated when cée Supreme Court dealt with
resegregation in Pasadena (Spangler, 1976). Justice Rehnquist said. a district
* court is not allo?ed to require the maintenanée of a particul?r xacial‘balance
in the schools. Reassignment could 6n1y be required to remedy segregative

actions chargeable to the school board itself or to the court decree itself.
v

[(H)aving once implemented a racxally neutral attendance

pattern in order to remedy the perceived conbtitutional

violations on the part of the defendants, the District 5 = ‘
Court had fully performed its function of providing the

appropriate remedy for previoug racially discriminatory

“attendance patterns (Spangler, 1976:2707),
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Failure to readjust attendance patterns to.correct racial imbalance would

not be considéred a discriminatory act. In fact, in Pasadena the district

¢

court had not required specific rigid racial percen%hges; it had merely

required that children of minority groups should not constitute the
_ majority of any school. Nor had the district court ever enforced the
correction of discriminatory faculty assignment practices. The dissent

by Justices Marshall and Brennan quest%onsd the majority's definition of

a unitary school system. Since discrimination in faculty .assignments had

not been remedied, the séstem was not unitary, so the district court acted. . .
properly in attempting to remedy all discriminatory aspects of the school
system, according to the dissenters. ' . e O

An even more restrictive view of remedies is expressed in the minority

opinion of Justice Powell in the Austin, Texas case (U. S. v. Texas, 1976)

discussed above.
- ’Q ' £ 4 1
+ Some resegregation has also occurred in Louisville since the 1975

desegregation plan was ordered into effect. The district court (Newburg,

gy :
1976) ducked the issue of causation by determining 4s a matter of fact that =
the school district had never fully complied with the 1975 court order. - How-

ever, Professor James Coleman testified as an expert witness that resegrega-

tion among schools had occurred due to white flight, and ought not to be

remedied by the court. (It is unclear from the court's opinion whether the

white flight was alleged to have resulted from fortuitous forces or the

court order.)



https://testified.as

/

To determine whether classes uithi’ ostensibly duegugued schools

25

.

have become fescgtegated due to official acts oﬁ;g’i’\cc'inimtion, it is
necessary to examine all aspects of school progrn;; Some areas that
ha.vc been the subject of litigation are ‘uting, grouping, and tracking
.(Hobson, 1967; see also, Mills and Bryan, 1976), la.nd improper placement
in classes {or the mentally retarded (Larry-P. v. Riles, 1972)., Problems
of proof in these cases are formidable, since tuting and grouping are
legitimate educational tools, and Supreme Court insists on proof of
more than discriminatory impact. (Washington v, Davis, 1976) Discipli-~

nary policies have also been challenged when they lead to disproportion-

w3t ¢ "yuspensfons; expulaions, ‘”’.EJ”'%luntcfiwhdtop-oﬁ?vut?o of minority .

;r"onp pupi}l. (Ross v. Klotz, a pcndi;g case brought by the Children's

Defense Fund. See also, Childm‘- Defense Fund, Schooi Suspensions, * :

1973, and Children Out of School ‘in hnricn{ 1974.)
CONCLUSION

. The present Supreme Court does not see America as a land of pervasive

‘ragism. On the contrary, the Court seems to believe that legal va.lor

ments since Brown and the passage of the Civil Rights Acts of the 1960s
have eliminated most dincx:i-iution from American society., We are merely
left with some residual effects of discrimination in the dim past. The
burd.cn of proof described in this paper is ‘therefore onerous, requiring

meticulous documentation of official acts by school officials, by non-

- school officials, by state goveroments thac have caused residential and

educational segregation of metropolitan areas and that have caused

£l
resegregation once desegregation has been accomplished.

27
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. One curiosity is the apparent change im Justice Burger's view of

our society. In Svann he seemed to.recognize that the impositicp of

N

a neighborhood school policy on segregated residential patterms might
of itself be discriminatory, since the residentidl pattern was a "loaded

r ' game board." (1971:29) 1In 1976 (U. S. v. Texas) he joined Justice Powell

L in an opinion that seems to repudiate the long line of cases from Green /

(which declared that so-called freedom-of-choice plans and racially

idcntifiabh. schools violate the Fourteeath Amendment ), to Swann (1971)

and Keyes (1973). Social scientists must therefore persevere in their
i - "
efforts to educate the courts about the nature of our society and how
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and-c{gandcd 45 Us'S. L. W, 313 (Dctcnbcr 7, 1976).
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U. S. and Buckley v. Board of School Commissioners of Indianapolis,

Indianapolis I:332 F. Supp. 655 (S. D. Ind. 1971); Indianapolis
»

IV: (S. D. Ind., August I, 1975, unreported), aff'd 541 F. 2d 1211

S;; (7th Cir. 1976). ‘. '
ot ) : . N e
} © U.S. and Webb v. School Diserict of Omag: 367 F.Supp. 179 (D. Neb. y
Lo 1973) 389 F. Supp. 293 (D. Neb. 1974), reversed and remandcd uith
! | guidelines, 521 F. 24 530 (Bch Cir. 1975) cert. denied, 96 S. Ct. =
361 (1975). ¢
Vickers v, hbvnship Committee of Cloucester Township, 172 A, 2d 218
(N.). Super A.D. 1961), rqversed,181 A. 2d 129 (N.J. 1962), ccre.
° denied and appeal dismissed, 371 U.S: 233,(1963) :
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“Village of Arlxagton Hexghtc, et al. v. Metropolitan Housing. Devclopnent

Corpora:xon; et al., 373 F. Supp. 208, 517 F. 2d 409 (7th Cir.
1975), reversed and remanded, U, S. » &3 U.S.L. w 4073 (January 11,

1977).

Vilia;e oE'Bellcchrre v. Boraas, 416 U. S. 1 (1974).

.8 B
Village of Euclid v. Ambler Realty Company, 272 U. S. 365 (1926).
Washington v. Davis, 426 U. S. 229 (1976).

Wayne Law Review (1975), volume 21, number 3.
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. . NOTES

l. The views exptosl-d in this paper are Chose of the author and do not
represent the views of the National Ianstitute of Educacion.

‘2. 1 am grateful to Betsy Levin, NIE Fellow and Professor of ch, Duke
Uaniversity, for this :uzzt-cxou.
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