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This report was wmtenby George Slrﬂovuml an MA.
_ candidate at the University olemnrl School of Jour-
" malism.
Intreduction *
' Blacklists, “secret files,” falsified records and other
abridgments of individual freedom have been hot news
items the'past several years. In-the wake of recent politi-
cal disclosures, many Americans have become concerned
with more thah just “personal privacy™ they also want -to

. d .

verify the accuracy of whatever records have been accum-**

ulaled on Yhem. For instance, it was once a common. un-
hallenged practice to deny a student’ of" his’ parents the
\ight to ste the sludem s school records. Moreover, it was

- l genenl procedure for police. government agencies, pros-.

pective “employers and others to be allowed (0 leaf through
\ ahyone's school records” This, however, is now a thing of
“the past,

Sen..James Buckley, a Republican-Conservative frofn
New York, spearheaded legislation that almost completely
reversed the former policy on disclosure of school records.
The now-famous “Buckley, Amendment,” less than three
years old, has two central features: the student may in-

- spect nearly every record his school has on him, and the
school is prohibited from divulging most aspects of a stu-
sdent’s record to anyone withow acquiring permission from
the student’s parents. When lhc student turns 18, the school
must obtain his permission,

Supporters of the law claim (Milwaukee !numal 11-
19-77) it stands as a bulwark against the cncroachmcms of
a Big Brother socicty. Critics of the law, “however, while
generally conceding it§ good intentions, tite the many
legal and administrative problems the law has caused,
claiming the law has done more harm than good Persistent

'

caroe law. .

This paper will discuss the passage of the 1974 law,
the early difficulties it presented. public us¢ of the law and
the continuing debate over this important legislation.

Passage of the Buckiey Amendment

Every United Stulcs?puhlﬁ school system creates a
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file on each of its students that starts the day the child
enters kindergarten and continues until the day he leaves
school or graduates. The test scores, personality profile and
other data that are compiled when a person is six years old
can, and usually do, remain “on file” somewhere for the
rest of his life. Thus, a hastily concluded judgment by an
annoyed, impatient third-grade teacher could become a
lifelong  albatross around the necly of an innocent indi-
ithout his even knowing it.

Sen. Buckley was made aware of the scope of the
school records problem through the research of the Na-
tional Committee for Citizens in Education (NCCE). The
NCCE criticized schools for including unnecessary per-
sonal datg in ‘student files, and for preventing parents
from seeing their children's files. One NCCE report, for
instance, concluded (Des Moines Register 9-12-74) “Ele-
mentary and secondary students in the nation’s schools
are in danger of becoming locked into a records prison
that threatens to label [them] for life with personality,
intelligence, behayioral and medical assessments based
on highly questionable techniques.” .

In August, 1974, Buckley proposed legislation that he
hoped would alleviate this problem. The Family Educa-
tional Rights and Privacy Act, which soon became known
as the “Buckley Amendment,” was attached to the omni-
bus Elementary~and Secondary Act, which went into_effect
Nov. 19, 1974. ‘The bill denied federal funds to schools
that did not comply with the law. (Thus, a few private

. schools were, in a sense, exempt from the statute, since
.they didn't receivg any federal funds.) Schools were given

45 days from Nov. 19, 1974, to respond to any requests
from a student to see his file.
.Spccnﬁcally the’ Buckley Amendment, stated:

No funds shall bc made available onder an appli-
cable program to any State oy local educational
agency, any institution of higher education, any
community college, any sohool, agency offering a
preschool program, or any other educational insti-
tution which has a policy of denying, or which ef-
fectively prevents, the parents of students attend-
ing such institution of higher education, community
college, school, preschool, or other educational in-

‘. Summary:
S
LN

The author }mnw\ the passhle nf the 1974 Buckley. Améndment,
the early difficultics it, presentd d public use of the law and the con-
S Ainuing debate ovér this nnpor\tant legislation. |
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stitution, the right to inspect and review any, and
_ all-official records, files, and data directly related
4o their children, including all material that is in-
corporated into cach sludcms cumulative record
folder-..
. Parents shall have an opponunny for a hearing
to challenge the content of their child’s schogl
records, to insure that the records are not inaccu-
_rate, misleading, or otherwise in violation of the
privacy or other rights of students, and to provide®
an opportunity for the correction dr deletion of any
such inaccurate, misleading, or otherwise inappro-
priate data contained therein.
No funds shall be made availaple under any ap-
plicable program to any State or local educational
. agency, anyinstitution of higher education. any
community college, any school, agency offering a
preschool program, or any other education institu-
tion which has a policy of permitting the relcase
of personally identifiable records of files (or per-
sonal. information contained therein) of students
without the written consent of their pargnts to any
individual, agency. or organization . . . (exceptions-
include othgr school officials, officials of other
school systems in which, the student interds to en-
roll, authorized representatives of the Comptroller
General of the United States, the Secretary of
HEW, or in connection with.a student's application
for financial aid.) -

No funds shall be made araulahlc under any
applicable program to any State ‘or local education-
‘al agency. any institution of higher education, any
community college, any school. agency offering a ..*
preschodl progrant, or .any other educational insti- *
tution which has a policy or practice of furnish-

. ing, in any.form. any personally identifiable infor-
mation contained in personal school records. to any
persons . . . (exceptions are the same) unless— |
there is written consent from the student's parents
specifying records to be released, the reasons for
‘such release. and to whom, and with copy of the
records to be released to the student’s parents and
the student if desired by the-parents, or. .". . such

- information is furhished in compliance with judicial

* order, or pursuant to any lawfully issued subpoena,
upon condition that parents ind the students are
notified of all such orders or subpoenas in ad¥ance
of'the compliance thefewith by .the cduc;monal in-
stitution or agency.! |

Initial Reaction to the Law #ie

., When, ongmally proposed, the bill attracted very l-lﬂe
attention. Mt was adopted by voice vote on the Senate
floor and it,passed without hearings.,As the date of im-
plementation approached, however, school officials: .par-
ticularly those representing higher education, conceded
they had become aware of the law's implications after it
was too late to influence its content. School lobbyists ad-
mitted (New York Times, 10-13-74) they had been caught
napping by the sl(eper piece of legislation, and that
they hadn't given ‘it enough careful attention. Several
surprised school officials said they began to “view with
alarm™ the blll's consequences.

. tiated or irrelevant

- careful to sec that *

A In respons

When the Buckley Amepdment became law in Nover-

ber, 1974, school officials used their 45 day “gracde period”

*1to lobby for a revision of the bill. In addition, orders were
_given at some schools to “clean up"” the rgcords.

For instance, James P. Melton, assistant superintendent
of the Kentucky Department of Education, sent copies of
the law to the state's sthool district superintendents and
included a letter advising (Louisville Courier-Journal, 11-
5-74) them to “purge cumulative record files of unsubstan-

iscdllanea and unsubstantiated teach-
er opintons which might tend to categorize -pupils.”

Gary S. Potts, school superintendent of Fayette County,
Ky., ordered all unverified comments or opinidns to be
removedsfrom the records or obliterated if written on the'
face of a cumulative folder. Potts also instructed (Louis-
ville Courier-Journal, 11-5-74) school personnel to ‘be
‘no potentially defamatory references
‘"to parents are” inchuded in records inasmuch as, of course,

parents will now have the right to inspect such records.”

" The Problem With Recommendation Letters

School administrators were- chiefly concerned with the

traditional guarantee of privacy given to persons who*

write letters of recommendatiop for students.. The Buckley
Amendment, as originally wrilten, gave a student an un-
conditional right to inspect recommendation letters written

. for him, cven those written before/ passage of the Buckley

Amendment. This aspect of the law presented some ob-
vious difficulties, since the persghs who had written rec-

~ ommendations before the' Buckfey. bill became law had

. done so under the assumption/that the letters wouhj be
permanently confidential. /

Daniel Steiner,-a_lawyer at Harvard University, said .

. ¢Los Angeles Times, 11-21-74) that Harvard had a “moral
obligation™ to respect the confidentiality of documents
Mritten before the law went into effect. W. W. Washburn,

fregistrar fdr the Univegéity of Washington, expressed (Los .

Angeles Times, 11-21-74) much the same opinion: “We
jare concerned with providing them [persons who write
recommendation fetters] with the confidentiality that was
inferred ,at the, time they [the recommendations] were
written." ‘
to lflcsc and otheg complaints, Buckley
and Sen. Claiporne Pell, D- Rl proposed legislation on
Pec. 7. 1974 to amend the most controversial sections
of the amendment. The changes guarantced the confiden-
tiality of exigting lettors and .statements or recommenda-
tions, permitfed students to waive the right to see fulge
rcc_ommend ions written for them:; and restricted stu-
dents from ;
the Buckley/Claibarne proposal allowed colleges to send
a student’s grades to his parents, if the student was classi-
fied as a Jcpendcnt President Gerald Ford signed the
Buckley-Cljiborne amendment ‘on Dcc ‘31, ~1974, made
retroactive to Nov. 19.

The wajver provision was quickly uuhzed as a means of
protecting fhe confidentiality of future recommendatiogs.
Harvard Wniversity and several other colleges reported
that they.semt out waiver forms on a routine basis, and an
official at| the University of Texas Teacher Placement
Center estjmated that about S0 per cent of the students
registered With the center had waived theirfight of access
to recommendation letters. Robert W. Ti ice presi-
dent of Boston University, said that waiver wa8 common
among aﬂ:liunts to medical and law schools. Some school

3

eing their parents’ financial statements. Also.’,
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officials criticiz ew York Times, 2-1-76) the waiver
process, howevér] tlaiming it was-“coercive.”

Despite the réported widespread use of waivers, many

.« persons haye expressed (Wall Streat Journal, 1-14.77) the ,

belief that the Buckley Amendment has permanently;
ruined the recommendation system.- Many teachers do not
trust waivers and feel that somewhere along the line the
student will renege on- his.agreement; cite the Buckley
Amendment, and-gain. access to recommendation _letters
written about him. A few schoof systems, hoping to avoid
the issue altogether, have forbidden (Wall Street Journal,
1:14-77) teachers to write any recommendations for their
pupils, ° Joa. : -

Thus, recommendations have, in general, become less
informative, even when sfudents sign a waiver form. Sev-
eral gollege-level administrators claim the epidemic of
“useless™ references has forced them to rely more strongly

. on ‘erades. cblleee board scores ‘and other impersonad
standards in making admissions decisions.

“Directory Infermation”

Unfortunately, more difficulties arose from the resolute
wording of the bill. Many administratags faced with the
loss of federal funds for noncompliance, interpreted the
bill very broadly, often with ludicrous results. Some schoo}
aMorneys advised their clients snot to release athletes’
heights and weights for programs and to seek consent of
the cast of a school play before printing a program.

This strict interpretation of the Buckley Amendmeht

. caused problems for newspapers. Honor roll lists, team .

rosters and similar information of Jocal interest were at
one time foutinely ‘given to niwsp?pen. But the Buckley
" Amendment, unintentionally ot not, prohibited such dis-
closures without parental oy student approval. .
“We like what he [Buckley] is trying to do.” said
(Christian Science Monitor, 11-22.74) Jerold Roschwalb,
. director of government relations for the National. Associa-
tion of State University and Land Grant Colleges. “What
we don't like is what he's done. . . . The language is slop-
py. badly written.” ' ‘
After numerous protests, the U'S. Department of
Health, Education and Welfare (HEW) ruled in January,
1975, that schools could release “directory information,”
which included the follpwing: student’s name, address,
telephone number, date and place of birth, major field of
study, participation in officially recognized activities and
sports,
dates of attendance, degrees and awards received, the most
recent’ previous educational agency or institution attended
by the student; and “other similar information.”
Prior to rfleasing directory information, school offitials
 must do three things: they must give public notice to
o parents _that the information is- going to be released; they
\must ‘pfovide sufficient time for parents to object to the
release of information about their child; .and they must
withhald the information about the student if he or His

.

parents object to its release; HEW also ruled that the.»

;tlndcntbu the right to oblfn copies of anything in his
" file. “ f : 3

- Stademt Mpathy . | . » !

A New York Times suryey of the initial impact of the

law on 14 college rindicated (New York Times,

1-4-75) that only a dest number of students have

taken :d\mmq of their new rights. The T imes also con-

* {

eight and height of members of athletic tcams,

.
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", ducted interviews with"a dozen secondary school officials

from various parts of fthe country. The interviews dis-
closed a similar pattern of modest parental response.

. Three months after the act became law, Dawson Or-
man, assistant superintendent for student personnel of fthe
Lovisville Board of ' Education, reported
Courier-Journal, 2-9-75) that only about 25 requests,for
records had been received. And Thomas H. Hoover, regis-
trar at the University of Wisconsin, reported. (New York
Times, 2-1-76)" “no more than.JO inquiries” during the
whole year." Furthermore, np marked increase in recent
use of the Buckley Amehdment has beén reported.

Sen. Buckley, however, remains unpefurbed by the
lack of response. “The purpose was not to_have everyone
run in to look at their files, but to 'enable them to do so,”
said (New York Times, 1-4-75) John Kwaisis, an aide to
Buckley who was instrumental in draf{ing the amendment.
/'To the extent schools have cleaned up their files,” Kwaisis
said, “that again was onk of the purposes.”

Two-Year Study of the Buckiey Amendment

Ms! Katheriné Ludlipp prepared a study of the BucKley
Amendment two Years after it-became law. Her study
was prepared for a Right of Privacy Seminar conducted by
the Georgetown Law Center. The -study explored the
amendment's implementation and Some of its legal im-
plications.? Y

According to this study, the Buckfey Amendment has
created a national standard for treatment of student rec-
ords. The law passed, according to.the study, . . . in res-
ponse to growing national concern over abuse of student

secords.” | 5

A number of school administrators, the study admits,
have complained that the law imposes undue bureaucratic
hardships on them: According to the study, some of the
worst fears have not been realized. Ms. Ludlipp points out
that there has been “no great surge” in requests for access
to files. Yet, she says, there has been “significant interest

*shown in the implications and provisions of the Amend-
ment.” In fact, the HEW ‘effice charged with enforcing
the law relies chiefly on citizens' complaints, not on hap-
hazard investigations or checkups. .

The study suggests two beneficial effects of the Bugkley
Amendment. First, it “has caused educational institutions
to con licies and practices with respect to student
records—many, perhaps: for the first time.” Also, the ac{

- provides siaqdards at schools must meet, thus removing
much of the uncrtainty caused by “the patchwork of
State and local laws and regulations.”

Second, the Buckley Amendment provides those “with
cancrete grievances the possibility of redress.” The pres-
ence of the Buckley Amendment, according to the study,
increases the chance that a student or his parent with a
grievance is aware of his rights, since the Buckley Amend-

Louisville -

ment had been highly publicized. Aware of his rights, the *

student’ may then seek satisfagtion from the school, HEW,
or ultimately, the courts.

“Regulations for the Buckiey Amendment

Final regulations concerning thfockley Amendment
were published by HEW in the Federal Register on June
17, '1976. The new regulations were refinements of the

AN -
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regulations announced in March, 1976. There was a con-
siderable delay in publishing the regulations, partly re-
sulting from the widespread controversy causedl by the
bill. Higher education lobbyists favored (Washington Star,
2-7-76) a broad mtefptemwn. while civil rights and other_
groups wanted strict enforcement of the law.

In recognition of the wide range of educagional insti-
tutions to which the «act applied, the regulations allowed

for. flexibility. in complying with the bill's proyisions. It,

was recognized, for.instance, that a one-room schoolhouse
would necessarily respond to the requirgments of the
Buckley' Amendment in a different manner than a large,
multifaceted university.?

Under the regulauons. students may not challenge the-——

grades they receive in school, but they may request a
hearing to determine if their grades were accurately re-
corded.. Furthermore, parents may demand formal hear-
ings if they feel their chilyren’s schoot “is utilizing ir-
- formal attempts to reconcile differences- as a delaying

e tactic.”

A student or- his parénts may request schools to amend
records believed to be inaccurate, misleading or in viola-

tion of the privacy or other rights of the student. School

officials may then accept or reject these amendments, but
if the amendments are rejected, the student must be in-
formed of his right to a hearing. Also, the student or his
parents have'a right to place in the record a statement giv-
ing the reasons he disagrees with the content of his record.

+ This statement then becomes part of the student’s file and
must be disclosed whenever the rest of the record is dis-
closed.

The regulations also allow information from educa-

tional records to be disclosed without the prior consent of
a student or his-parents in emergency situations. One such
circumstance would be when information is needed to pro-
tect the health or safety of the student or other individuals.

Several of the regulations concern the vevnously de-

fined, “directory information.” Many schopl refficials com-
plained aboyt the directory information rules, arguing that
it is expensive and time-consuming to issue “public notice™
to each stydent that, say, his name will be’published on
the honor roll lisj. Under the new regulations, “public
notice” remained |undefined, but HEW said that each
school should ine the “actual means” of giving
nodu.'l'bm.not could be given to students en magse.
t was suggested that a college m:ght publish the noﬁoe
n the student néwspaper, have copies available, and 'then,
oobo&yobmﬂnlm could be published. L
The regulations clarified several other matters relating
to’ directory information. Schools were required to give
.public notice of the categories of personally identifiable
‘information which the institution has designated as direc-
tory information, and they must announce the period of
time within which the student must inform the school that
he does not wish his name included in a particular cate-
gory of directory infomnion
Pubiic Nesrings o0 ~ Buckiey Amesément
final regulations had been published on the
bill, HEW Secretary David Mathews recognized ‘that fur-

ther problems and complaints would be forthcoming. Ac-
cordingly, tanvaPmeumSmdyCommuuonoon-

ducted two hearings of all aspects of the\anﬂy Bduca-
tional Rights and Privacy Act. The first set of. hearings

* was held on Oct. 7 and 8, 1976, in Los Angeles, and a

second set of hearings was conducted on Nov. 11 and 12,

- 1976, in Washington, D.C.

" One of the greatest problems revealed by the hear-
ings—at least from the point of view of those individials

‘on whom records are kept—is that the act in many cases

is simply not being observed and that there are no really
effective penalties. for violation.* Under the Buckley
Amendment, the only sanction that can be imposed for its
violation is the cutting off of federal funds to the s¢hool.
This action, though, is an extremely harsh penaky, and
government officials are reluctant to use it (so reluctant
are they that it has ne¥er been done). .

The hearings disclosed that some Los Angeles school
administrators take it upon themselves to release informa-
tion to juvenile justice systems. In doing so, these officials
are violaling the Buckley Amendment, but they often
claim that “a greater moral or Iegal service would be per-
formed by release of the data. .

"Another alleged abuse of the Buckley Amendment in-
volves sugpected illegal aliens. It was charged by lawyers
from the El Monte Legal Aid Office who attended the
Los Angeles hemngs that school files of suspected non-
Americans are given to the U S. Immigration and Natural-

ization Service.

Opponents of the Buckley Amendment -also spoke of
noncompliance. Gerald K. Bogen, vice-president for stu-
dent affairs at the University of Qregon, said at the hear-
ings, “I have -not_talked to any, education official whois
content With the [Buckley Amendment] . . . none of the
institutions I've talked with are complying . . . [and there -
has been] . . . gross, gross noncompliance.”®

Bogen, who was representing the Natiohal Association
of State Universities and Land.Grant Colleges, also com-
plained that the “human and monetary costs -[of the
Buckley Amendment) have been immense.” He said that
the bill's wording—despite its several amendments—was
still fuzzy and unclear. “My impression is that the variety
of interpretations is nearly as numerous as the number of
higher education institutions,” he said. Bogen concluded
his testimony with a blunt appraisal of the Buckley
Amendment: “My recommendation,” he said, “is that you
mn .all over.” Bogen suggested that officials at each insti-

be given discretion to adopt their own re;uhﬂom
to i plemcnl the law.

The increase 'in.bland recommendation letters was
mentioned by several educators Who attended the hear-
ings. They blamed the Buckley Amendment for these
“useless” recommendations. Martin F. J. Griffin, dean of
undergraduate studies at ‘Yale University, said (Des
Moines Register, 11-12-76) that neither teachers nor stu-
dents are happy with the effects the Buckley Amendment
has had upon recommendation letters. Griffin said he be-
lieves students and teachers alike believe that an “open”
recommendation is of little value. “The perception exists;
it is strong; we believe it to be almost uniform through-
out the couatry,” Griffin said.

Griffin said that the prevalence of worthless recom-
mendations could eventually lead to the elevation of ob-
jecﬁvecﬁtcrhanhummmdmdepoimw«-
ages as the-only measures in evaluating students. Subjec-
tive criteria, such as-intellect, character and moumdul—
ness would be left out, according to Gnﬂn .
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" their rights of privacy, are unreservedly

Street Journal, 1-14-77) about the high cost of cd

with the Backley Amendment. Officials from Ohio S
University said that the University spent $250,000
obey ‘the law, and administrators of UCLA said the
spent $120.000 just for mailings. “We have to” provide
students with a notice of ¢heir rights, a notice that ‘direc-
tory information' can be published without tfir consent,
sa ‘notice of where their records are—even though they

could. be scattered in as many as 200 offices around cam- *

pus,” one UCLA administrator said.

A final verdict on the Buckley Amendment has not-

with protecting
thusiastic about
the law. In fact, there are very few pe , #f any, who
admit to opposing the basic intent of the Buckley Amend-
ment. But is the administratively burdensome law “like

been reached. Many citizens, 'concern

burning the barn to rodst the pig,” as was claimed by one,

~ opponent of the Buckley bill? Both sides of the issue can
be argued at length. )

A any event, the law is on ks and a number
of persons are exercising the acc t that the Bulkley

Amendment provides to them. Polenunl pitfalls, though,
await these students. First, the law hardly protects a stu-
dent from “oral records.” A vicious untruthful verbal state-

‘ ment|can be just as damaging as a written statement, and
in some cases, even more so. When asked to asgess the
impact of the Buckley ‘Amendment on records, H. Edwin
Young, chancellor of the University of Wisconaiq. said
(Christian Science Monitor, 11-22- 74) “My guess is that
people will go to the telephooe more.” In other words, the
Buckley Amendment may, in some cases, bring about a
return to the “old boy” system of references and recom-
meridations.

. Furthermore, indirect circumventions of the law are
possible. One example is the letter that'the dean of ad-
missions of the University of Virginia sends to each en-
tering student:

. .. The act's purposes are best achieved when
fewer records are kept and wused. Therefore, in

¢ keeping with both the spirit and letter of th® legis-
lation we propose to destroy promptly afl letters
of recommendation, staiements by counselors and

' but the
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school officials, teacher ratings and other confl

tial information submitted . . . In the event %
you desire to have this intormlﬁon getained and i
dudegl'in your university records, we ask that yoy
assist us . . ., by slgning and returning the waiv
statemént below g

Khus, the student is coerced into giving up his right to

inspect the material in his record. If he, refuses to sign

the waiver, the information is datr:y‘g, s
Finally, the students can feel pressures to re-

.

" linquish their rights under the Buckley Amendment. Offi-

cials of a New York university, for instance, informed
(St. Louis Post-Dispatch; 2-20-77)- a female student that
she might be better off signing a waiver form. The reason?
Files of students'who want to Jook at them are marked as
“open” in many schools, and graduate school admissions
committees and prospective employers often }ve little
weight to an open file. The reason, as mentioned prcvi-
ously, is that teachers who know that students will in-
spect the files are generally not very candid in their rec-

_ ommendation letters.

Mrs. Rosemary Bruno, assistant director of plneement

at the University of Missouri at St. Louis, said (St. Louis
Post-Dispatch, 2-20-77), “The majority of school district
persontdel ‘dirgctors would prefer that our [teaching] appli-
cants present a confidential file. We tell the students this,
on is theirs.” Many others are in agreement,
and this isssomething that students have to consider be-
fore they exercise their rights under the Buckley Amend-
Jment.
‘s, :heuwpmwdu.smdmmhmtohu
records that wouild have been unthinkable only a few
years ago. A number of persons, motivated by fear, ap-
prehension or simple curiosity, have taken advantage of
the law, and others will do so in the future.

If an educational institution refuses to allow a person
to examine or correct his record, or if the school releases
information from one’s file without permission, the ag-
grieved person should send his complaint to the Special
Assistant for the Family Education Rights and Privacy

Act, US. Dept. of HEW, 330 Independence Ave. SW, -

Washington, D.C. 20201. The agency will investigate and
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