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155 inteoduciion S I S
e National dlstaste for conduct of' the ‘government over
the last decade s fueled a movement. toward greater

openness in the public affairs of the countiy. Revelations

forei
the . federal Freedom of Informatron Act. ‘This trend
“reached (NY. Trmev 5-11-74) state’ government. too, and.

*in Néw York, aided passage of a Freedom of~ lnformatlon v

. ‘Law Tnodeled . after the federal statute. ~ - i
L .. Thus, New York has a comprehensive access-to-records
Taw for the first time. Prévious. statutes: were fraught with
amblgurty-and did not apply to records of "local govern-
mental bodies and agencies. The New 'York law .gives acs
css1 to “certain records at_both the state and local levels.

.Although criticized *as . ﬂawéd in many whys, the law
‘ represents a.'begi
- ernment.- Tt alsocontaihs.an innovative provision estebllsh-

/.. . mentatior} establlsh' procedures agd propose revisions, "

. Freedom of- mfprmat;on. in thf state has 4. background
* of "being frustrafed by erful governmental "interests.
"¢ Through the’ 1.9603 sevg:)a\z bills to open agency books
x’werc proposed and subsequ ntly killed in the legislature.

e statute -contains many ambrgumes and has no-

pr‘o ion, for ‘general’ disclosure. Instead,’it. lists records
e 'whrc ai‘e to be made available. There are pr.oposals to
: amend it to continue the trend. in: the state toward open
5 goVernment SRR :

.' Summoz of the law ..1'-,
ot The New JYork law, whrle pat-terned afte{ the federal
Free(}em ‘of Infor;natmn Act; contains a humber of novel

.

. of govemment corruptron 1IIegaI spying, and ‘unauthorized
; wars aided passage in 1974 of‘ the amendments to -

ning. for greater accouptab|I|ty in gov--

K mg a committée to- interpret the Iaw, oversee its rmple-'

rgbort was written by RO‘BERT‘J ATERNAN: an
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THIS -oocumem 4aS BEEN REPRO— t) K
* OUCEO EXACTLY AS.RECEIVEO FROM !
* THE PERSON OR GRGANIZATION ORIGIN®
ATINGT PQINTS.OF VIEW QR DPINIONS
snn-:u 00.NOT NECESSARILY REPRE- .
T OFFICIAL NAPIONAL INSTITUTE' °‘h )
%cnuon POSIYION orR POLICY? .

. ‘! i .
The- eommlttcc comprm:s seven nlemhers -three gov-
ernmcnt oﬁicers and four gubernatorial, appomtees. of
" ‘whiclf two myst be ‘members of the. media. Except for the. -
»+ chatter members who ¥erve staggered tenures, all ap-
pomtces will servd:f‘o_ur-year ferms. .
:l‘hree main congerns of the commiMee are. specified:

J advising. agencies - and municipalities."through guideliges,
opinions_ and.- regulatrons on the alt; rcommending
further hanges-in the law; and issuing ‘rules and. guide~ . .

. lines for agencies to .follow ‘in makmg information’ avail-

.~ able. In regard.to this last provision, the act lists; a num- ‘_ 5

. v beryof specific matters that the .committee must issue

- guidelirtes for. These include the times and places records

are avarl;\ble. persons 'resp(msrble for" -divulging records; 34

- fees for copymg, and - procedurcs for < requestmg docu- .

‘ments. ’The statute also- requires. the. commlttee to issue - -

"* rules for the maintenance of a list of any: records fifed, in* -,

L

-provisiops. Chref ‘among these is the”establishment of a

e, éomr;mttee on Public Access to Records. Unlike the fed-
;2 eral law and ‘other state codes. that define procedures for
P avaxlabllxty of documents the. New York Fol law gives

{ 18(10!1] for use > of records and implementation of the
statutc# o : L

. the_ committee sr,xbstantlal statutory ‘authority to issue regu- -

" mittee authorlty tq issue guidelines for

“cluding identifying mformatron, after: Sept l' 19742
While open records. laws in many.other 'states . aIso‘\

- contain .sectlons safeguardmg mdtvrdual privaey, the New

York Iaw gives the Commiltee, on Public Access the au-""

thority 'to make rules to this end. A nurber ofacrrtlcs con-.. -

tend ‘this is equivdlent to puttmg a wolf in: charge of -

- gdarding the chicken coop; since the committee is charged .

to expedite disclosure of information:. .

The *section of the law safeguardmk psivacy ", of in-
leldUulS,lS so extensive that the. statﬁ’te was descnbed "
(New York Lyw Journal, 2-18-74) by Jerome Wilson, a
“former state "sdnator and a pollﬁc reporter, as a “right - «
to know/;rght to prrvacy statute.” The law gives the com-
leletion of identi- -
fying details in the records requested for disclosure.? This .
section defines  an invasion of pn y as’ mcludmg, but
not Irmlted to: %

. a) Disclpsure of such personal matters as may have
been Jegorted in confidence o the agency or muni-
.cipality and ‘which are not. Televant ‘to the ordmary
.work of the agency or mumclpalrty.

"b) Disclosure of employment, medical or. credlt his-
tories or personal references of appllcants for' ‘employ-
ment, except when such- records may be disclosed

. ~when the applicant has prQVlded a written. release per-

" .mitting such’ drsclosure‘ .
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N(,w Yorks open records law is umque in-its Prov&lon of a Committee on
* Public Access, a group of- individuals who ° mterpret the l'1w oversee lts .
lmplementatlon establish procedures and propose revisions.’
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c) Disclosure of items involving ‘he medical or per-
sonu] records of a-client or paticnt in a hospital or
medical facility;

d) The sale or release of lists of names and addresses
. in the possession of any agency or municipality if
such’ lists .would be used for privn(e cammercial or
‘fund-raising purposes;

e) Disclosure of items of a_personal nature when dis-
.closure would result in economic or personal hartiship
to the subject party and such records are not relevant
"or essential \P lhe ordinary work of (he agency or
municipality. ¥ .

“In thé absence of any puidelines issucd by the _committee

for deletion of materials.of a private nature from records, ‘

" the agency must use its own discretion.

This section detailing privacy pro(ecnon is in addition
to a list of three other éxemptions from disclosure under
the lawAThe code says the disclosure provisions of the law. -
do not apply to mformdnon exempted from_ disclosure by
statute or material conﬁdennally disclosed to an agency
for the regulation of business, yhnch would result in an
unfair advantage for competitors. This provision does not;
apply to records required to be disclosed by other statutes.
The final exemption concerns part; of mvesuga(ory ﬁles
_compiled for law enforcement purposes.’

New York is like many other sfates with Fol laws, in' -

that instead .of granting a broad duthority for disclosure
of -records, as in the federal act, its cod¢ contains a list
to be available to the public. Included
are: final opinions, concurring and dissenting opinions in
. litigation; policy statemerits and supporting fac(ual data;
minutes ‘of meetings .and hearings; audits and supportmg
data; staff instructions and manuals; name, address, ‘title
and salary of government émployees, excepting law én-
forcemem officets; final' determinations , and- dissenting
" opinions of governing Podles, police
records apd any other documems requnred to be _open. by
law.¢

as does the fede(al law that all records be open for pas
use, with certain éxceptions, .the bill's sponsor maff
that “the list is not intended to be exhaustive, by
to indicate the nature of the documents that aly
madc available*8 | - =
"The closest (he ‘Fol* Iaw comes to enunciatingyQ
- eral policy of disclosure exists ‘i the leﬁl’auVe'
preamble This section declares the necessity bf a re%
sive government in a free society, and states- that acce
to information should not be hindered with secrecy. ThE
preamble concludes with the s Sntlment that :the public,
through the news media, should have ununpmred access
) -

Hisf ofk«ouinNawYovk ’.'.

Until passage of the Bol law, s(ate rules govemlng ,
access generally carried provisions requiring ‘that"the appli-

cant for records have status as a taxpayer or citizen'and =
* Tunne} Authority in 1960 for disclodure of agency records

show some need or purpose for examination of the records.

- In an early English case, ¢ited in a spegjal committee
memorandum on the history of information regulations,
this right to know was tempered by -a requirement of need
to know.? In King v. Justices of Staffordshire, the court.
eotabhshed the right of taxpayérs to inspect every-.}ocu-
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Allhough the law does not make a sweeping provnsn “ R
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- 1'800/s concerning
smc(mg was added,

—ed.

began to lobby for free

- of executives. The - authontys refusal w
: appeals court after a two-year -court batte.}t

elf interestéd. The state legislaturc incorprated part .
t into legislation drafted inthe late
blic access to records. An aditional
owever, sm{mg that taxpayeg could
inspect” gecords, bu( “only in connection with a \wsuit
to prevent waste by government officials:"1%
- Section 51 of the General Municipal Law was pased
in 1909, to govern access to local records; it still requir

'm;rﬁl of a public nature, provldcd.(he citizn showed

of this requnrem

‘that a laxpay&r request the records for a suit against an

official. The problem with this statute ig, that it fails to de-
fine )vha( records were to be made avmlable Sifice there
was no adequate definition of just what a “paper” was,
in (hq law’s Innguage. courts had to define it on a case by

y case basis. A revision in 1973 extended the rlght of access

to egrslered voters.11

A 'court ruled in Matter of Egafi1? “A( Common Law,
the| right of inspection was given to every. citizen and tax-
payer,|and it may be abridged only by explicit- statutory
enpctment.” This decision extended the right of access to

. reordg ‘beyond lawsuits against public officials.

Oni the state level, Section 66 of the Bubllc Officers B
Law commanded that copies of records-be made available ™
 Tequest by any- person. This law eliminated the re-
quirement of status as a taxpayer or resident qr reglstered
vater for obtammg documents.!3 The problem with this
section was its lack of definjtion concerning what records -
were to 'be made -available. This law merely provided a
tocedure for inspection of records once they were de-

términed to Contain public information.

. TheFambiguity in state laws pnor to adoption of the
I law surfaced in the continuing series ¢f confronta- '
There was no one area

F
uns over availability of record
which freedom of lnformatl‘gl
Rather, it was individual ifistances of denial to wel-
fare records, police records. of )uvemles. public «authorities

ahd agencies, court instructions to juries and other docu-

ents. Piecemeal arrangement of laws resulted, provrdmg

access (o certaln records, and continuing controversy in

other .areas.

In ‘1959, the New York Stglf Publishers Association
isclosure of records of all kinds.

d (Editor & Publisher, 9-19-59)

a law requiring county officials to

he association pro
at the legislature p.

R ", publish full lists of tax-exempt property. They also sought

anges in the criminal code to make public recordg of

‘the arrest of any person age 16 or older; an amendméen
"tq the’ Children’s Court Act to allow mformaupn about

crimes of perfons under 16 years of age to become public,
cept for the names; and revisions in welfare laws to

W allow public examination of all mumcnpal and state wel-
fare departments.

1In. 1960, Governor Nelson A., Rockefeller sngned
(Editor & Publisher, 5-7-60) a bill that clarified the right
of fiewsmen to. inspect public welfare records. The law

‘revised a 1953 statute that governed access to the records.
. -The' earlier statute had embodied (Washington Post,
’.5 '6-2:59) the concept of open records, but local officials had

‘-bcen interpreting the’law to deny access to records. .

* The New York. Post sued the Triborough Bridge and

on contracts, property purchases and ‘outside employment
upheld by an’

The newspaper argued - that although no  specific

' statute existed requiring public disclosure of the informa-

was continually thwart- -

.
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tioh by lhc‘autnority. Section 66 of the Public Officers

. -law stated. that the authority was a public office or agent

did not fit that classification, and was not subject to the
. Public ‘Officers Law.

*The degision overturned previously favorable. court
rulings that citizens had the right to inspect records and

that the right could be abridged only by law.'® This case.

made it clear that the nght of access to gtate, records was
- often ambiguous and m many mstancese) nonexistcht.
Realizing the difficulty in relying on the Public Officers
Law, Section 66, for unimpaired nght to informatidn, *
_legislation .was introduced (New York, Times, 2- 19-62)"

- into the state senate to open the records of all pubhc_

authorities, but the bill died wnhout attaining [passage in
the ‘Assembly. A similar bill was reintroduced in’ 1966 m
the Senate,!® but i never became law. -

The nekt major effort to provide a/clear legal basns for .

freedom of information for all goverfimental bodies in the

state. tame at the State’s Constitufioial Convention in’

¢+ 1967._The Convegtion voted (New ork Times, 9-21-67)
to oﬂen the s of all public |authorities to public

* scrutiny, bug left it to the legislature to determine the
specifics of the requirement. The provision was criticized
(Publishers’ Weekly, 10-9-67) because only the State
Controller's office was to have the power to examine the
records, ynd. therefore,” records would riot have been di-
rectly -available to the, public. In the end, that did rnot
matter since voters rejected (New York Q{nes, 11-8-67)
the -proposed charter by a 3-1. margin, largely becatsse of
‘controversy surrounding other sections.

Legislation introduced to open the files of all govem-.
ment agencies went down (New. York Times, 9- 21- 67) to -

defeat during the 1967 legislative session, largely because
of tremendous’ opposition. from Robert Moses, chairman

of the Triborough Bndge and Tunnel Authority. Moses

had been instrymental in killing such freedom of informa-
tion bills in past years. Smnlar Ieglslatlon was .sponsored

(Editor & Publisher, 12-9- 67) in the 1968 _session, and

again-in- 1970, but did not become law.
The Fol-law that became effective in September;, 1974,
- was the product of several years of work by the Assembly
Committee’ on Governmental Operations and the Sub-
_committee on the Right of Privacy . of the Sénate Judiciary
Comnmittee. The Assembly passed the bill first in 1973,
but it did not them pass the Senate.!?

Reintroduged in the 1974 session, the Ieglslatnon gamed '

' ('New York Times, 5-2-14) tentatlvc approval in_ the

" Senate. When the Assembly considered the Senate ver-
sion, its Assembly sponsor, Donald Taylor, opposed (New )

" York Times, 5-11-74) it in Senate form, claiming it had
too many . loopholes. The Assembly, finally approved a
slightly different. version May 9, 1974, containing’ an

amendment deleting an exemption for arrest records and’

.tightening the exemption for investigatory files.. The~ Sen-
ate gdve final approval May 10, 1974. Governor Malcolm
Wilson signed the bill into law May 29, 1974 and it be-
_came effective Sept. 1, 1974.18 -

Committee on Public Access to Records ?

Since. approval of the Fol law and its lmplementatwn,
the Committee on Publlc Access to Records has been
"'meeting on a monthly basis to carry out its responsibilities,

" In its deliberations so far, it has orgamzed its internal -

structure and issued guidelines defining fees, procedures

and responsibilities of ‘governmental agencies in comply- - .

s

v [
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of the city. The court disagreed, ruling that the authority ' °

ing ‘with the act. %khe committce also has clnrlﬁcd some
ambiguous sections of the law for agencies requesting
guidance. Recently, it proposed a series of amehdments to
the 1974 Fol law and n el\open meetings law. -

. The governor appom(éd( four members to the com-
mittee, as required by law," 16" supplement the threc mem-
bers that represent government agencies. The appointces

, are (New York Law'Journal, 2-19-75): Elie Abel, com- .

<

‘ments requested. Requests for records shall -be

mittee. chairman and dean''of the Columbia University
School of Journalism! Gilbert P. Smith, editor of .the
Utica newspapers; T. Elmer Bogardus, publisher of week-
lies in central New Yorky and Robert W. Sweet, former

deputy mayor of New York Clty Louis R, Tomson |s the .

executive director. . {

The committee held its first.meefipg August 2I 1974,
but, to the dismay of reporters, it was closed to the public.
Committee members explaiffed (N.
74) that they did not fegl it was ina

hold a closed meeting,” because  they were discussing irt-

York Times, §-23- '
roprinte for a com-
“mittee charged with fostering open ss in government to

ternal committee structure and organization. Minutes of = -

the meeting show that the committee elected Abel chair-
man, was introduced to the committee staff, headed by

Tomson, and considered some of the major problems the .-
committee faced implementing the law. These areas in- '
". cluded: definition of “‘records”;

defimition of “statément
of policy™; statutory basis for fees. standards for unwar-
ranted invasion of privacy; and the relationship of ‘the

Fol law to previous laws. These matters were to be re-

viewed at their next meeting.!®
.During its next two meetmgs, the commmee dlscussed
regulations to govern access to records ‘as directed by. the

Fol law. The committee- declared that each agency. must °

a records officer to supervise agency compllance
with the law. That person is résponsnble for maintaining
an updated master list, assisting iry identifying records,
locating the requested infornfation and deciding whether
to ‘disclose it. The regulations also demand appointment
of a person to'keep an updated payroll list for the agency
and. releasinig it as provided.by the law.20 The agency
must ‘make records available duripg all régular businéss
hours, and if there.are no established hours, to implement

a written procedure for arranging: inspection of tlje docu-
ahswered

appong:

. within five working days of their receipt. The committee

decided that there should be no fee charged for inspection
and seargh of records and that the maximum copying fee
should be 25 cents. In"addition”to thesc requirements, the
agency alsoMmust make known the location where records

may be inspected"and the personnel of the agency desng-

nated to oversee their use.?! .

““In a manner similar to the . fe#l law,22 each ﬁnal
dema‘ for tecords.can be reviewed Civil Service com:
missien for possible disciplinary action.23 In each of the

sections ‘dealing with access to records, ‘the commmee

warned that their Tegulations are not to make mformatlon -

any more difficult to obtain than’ under any previous

* agency practices. In cases where the procedures had been

less restrictive, e.g., where copying was less than 25 cents

per. page, the easier rules should be followed. “Any con-

flicts among laws governing access to irecords,” the com-

mittee ruled, *“should.be construed in favor of the widest

possible availability 'of' public records.”#4 ,
. - . L[] 5 -
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s« The cqmminc,e nzi issued two resolutions to clarify
some nmb'&guous sectiQgs of the law.. It ruled that although
the Fol law says the public, through the news media, shall
have access to information, the intent of the law "is to

_ make the information available to *“any person, without
reeard to status or interest.”2" The sccond resolution de-
clared that although material. filed before the law became

_ cffective does not have to be included -in the master list |
.of availuble documents, that information is subject.to the
disclosure provisions.*® . .

At its meéting Oct. 31, 1974, the committee hcard re-
sults of a survey conducted by the'staff on government .
compliuance: with_the law, About 40 pdr cent of the ques-
tionnaires mailed to all state and local agencies were re-

~ turned, with 80 per cent of those stating they:had changed
their procedures to comply with the law. Sixty per cent’
of Jhe respondents said they charged 25 cents or less for
cdpying. Less than 25 per cent said they charged search
fées’ RO per cery Said they made records, available durinp~ -
regular business hours.?” Amendments to the law that ~
would make it easier to obtain records were approved and

. introduced - into the- legislature.” The substance of these
revisions—and the proposed open meetings law—will- be
discussed bglow. .’ e : :

‘As is 'evidept from the above description, the Com- .
mittec -on Public Access td Records acts as a regufatory
agency commissioned by the legislature to promulgate
rulds. Since the legislative process is lengthy and. cumber-

_-some. as is court interpretation, 'thi committee coflcept:
allows refinements in the law to take 'place rather quickly.
Within thef scope of duties defined by the Fol Jaw, the °
committee -had the force of law to issue procedures.. They
have no enforcemeyt powers, however, and must rely on’
the co

. existed with the prdvious law, section 66 of, the Public .
Officers Law was its ambiguity in scope and definition.
The eftablishment of the committee allows a flexible res-

. ponse to quarrels over interpretation. “Tomson gave his
view on the role of the committee in an article in the
‘New York Law Journal, Feb. 19, 1975: '

()n ‘many ways, the new law. simply codifies

~judgemade law as to the kinds of government .
" rccords available. However, prior to the passage

of the law, there existed no body, short of the

courts, to, declare the meaniri} of ‘the access law,

or to implément its provisions: This is the role

of thesCommittee on Public Access to Records,

.

a unique creation of the law. - ,

'

One embarrassing problem of the committee .is its lack

7 of a budget. The Taw establishing the committee provided

that the appointees be reimbursed for their expenses in" .

"c\:onnet'tion ith its work, but no appropriation was made
* for the funding of a committee st ecause. of lack of
" funds, many @f the staff had been Borrowed from other

state agencies and have been recalled. Discyssions with
" Gov. Hugh Carey regarding a budget for the group are

-, taking place.28 ) ,
" Cases Under New Low * .
~There have notlyét‘:been many cases seeking.records
under the new law.  At'a committee eting two weeks
_after the Jaw went into effect; thé staff reported that thers
A Y

-

RIC

- fidential information,

in tases &f noncompliance. The problems that - ’ \ cor
', is'the torrgct forum to determine the validity of

.
.

had beén very little increase in demand for records from |
state ngcnqics.'-‘”']qromc Wilson, in the New York Law
Jom:nal. wrote (2-18-75) of “a paucity of cases inter-
preting. the state Freedom of Information Law.”

In the carliest case, Cirale’ v. 80 Pine Stregt Corp.,3°
the state Court of Appeals ruled that the Fol law would
not abolish the common law right to confidentiality when
it is in the public interest. The court’s decision, rendered
onc and, onc-half months before the statute took effect,
said that an official must prove this public interest to the
court, allowing .in camera ingpection of the records if
necessary. The court said ‘the determination of publi¢ in-

" terest was ‘not a function of anyone but the court, a

_reminder that the Committée on Public Access has limited

?ulhority. While' the influence and propriety of the rule
is questionable since the statute was not in cffect at the
time of the ‘ruling, it underscores a potential area of con-
flict in subsequent cases. *

A .more significant caseinterpreting the act, Dillon v.
Cahn, clearly established the impact of the Fol law. The
Democratic candidate for district attorney in Nassau
County requested information from his Republican op-
ponent in the race, -who was the incumbent, regarding
travel expenses for his office. The request was refused,
with the incumbent claiming. that the records were con-
ntaining the names of informants.
The court hearing the s0¢ declared that prior to adoption
of the Fol law, the districl attorney could declare the rec-
-ords confidential and end the' matter. The new statute,
according to the courty ! '

e

(E)nunciated-a far mére liberal -pto'licy and philos- ,
ophy in this state of \the people’s right to know

\

. s~ . . « Certainly it’'would frustrate. the intent 5nd poli-

cy '“of thg Freedom of Information Law to permit
‘n ‘public ‘officisl-16 determine  what is or is not
confidential./”. . The court, ol proper application,

" the classifi tion.s'f‘v".'-'

The court, in Qctoher, 1974, ordered the lo\ver courts
to review the matter congsistent with ¢his interpretation of
the law. The case was not pursued in the heat of
weeks of the campaign. . \ ' N

In the Novemher election, Dillon won -and .ih
taking office launched an investigation’of his Republi
predecessor’s administration. :? charged that Cahn ha
misused county funds by spending inordinate amounts of *
money. on travel ekpenses and paying informers.

A Freeport, N.Y., weekly newspaper brought suit
against that village' for refusing to allow copying and in-
spection of municipal payroll records. The village claimed™
that the Fol law did not provide for these payrolf records
to be copied. The village mayor further claimed it was an
unwarrented ‘invasion- of the privacy of village employees.

- In Miller v. Incorporated Village of Freeport33 the state

Supreme Court ruled that although the language of the
statute is awkward and does not explicitly state that pay-

- roll .records are subject: to inspection” and copying, the

legislative intent of the section is that the payroll lists are
open for inspection. The village has said, (Newsday,
3-11-75) it will dppeal. .

Another Long Island weekly newspaper filed suit in
the state supreme court in 1975 to prevent the city of
LongBeach from charging a fee to -inspect city docu-

jerffs. The publisher of the paper said the city began

- “charging .a fee of SO cents for. an inspection of records

5
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- and her colleagues. She told of a fellow who came into

Tosting less thap 15 minutes, and §1 for inspections
longer than 15 minutes. After the suit was filed, the city
halted (Newsday, 5-1-74) the ce requlrement and the
suit was_withdrawn.

At a law workstiop of the’. iation of Towns of
- New York, one town clerk complamed (Newsday, 2-11-
75) that the new law was causing problems for herself:

her office and requested a look at 9,000 dog license. appli-
cations. After she refused, her supervisor overruled her
and allowed the 4inspection. Soch
from people wanting to know why there- weré samp
.of dog food left on their porches. Tomson, who was ad-
dressing the workshop, told her that the law provided[a
basis for refusing to. disclose information that is to be usdd
for commercial purposes.”Most participants -at the con-
ference expresged concern about the possibility of requests
" being so voluminous as -to mterfere with their normal
duties. Tomson responded, sufiming up the public re-
action to the Fol law: “A lot of people have feared an
Jnundation of requests. but our experience shows this
just hasn’t happened ” -
- Criticlam _of the Fol law ) o
"Aside from the town clerk who relgted the dog food
incident, most criticism of the law Mis concerned its

- flaws as an effective tool for dislodging information from
“the government. This unhappiness with the law lpcludes

its unclear language, lack of “a general disclosure ‘state- %

ment instead of a list of available materials, and other
provisions.
- The most comprehensnve criticism' by an outside ob-

-_server is an article cited previously, by Jerome Wilson.

"Entitled “New York’s ‘Grade B’ Freedom of Information
Law,” it attacks, (New York Law Journal 2-18-15) the
code as not being comprehensive enough and as lacking the
safeguards of the revised federal law. Wilson argues that
. the Jaw presumes the information to be withheld unless

" it falls under-one.of the categories requiring disclosure.

This puts the burden of proof on the person seekmg the
material, rathéer than on the agency, as required in the
federal law. In addition, there are exemptions listed to the
qualified disclosure provisions. Not only is this a restricted
right of access, but it produces gray areas, he argues, in
which the records sought fall neither under the records to
be -made available, nor under the. materials -
from dlSClOSUI' Wilson also attacks the’ priva
the' bill, “claim ng that exemption (a) allo
latjtude, granting a strong, personal veto ov
* closure of information. Exemptlon (b) could zasily be
stretched to cover impropriety jn the hiring of ublic em:
ployees. The phrase attached io most of the provisions,
allowing \}vith'hol'di‘ng information ot relevant to
- the ordinary work of the agency o mumcnpanty.

allow too much roo
siring secrecy. The exemption for commerical’ information
might grow into a corporate right of Jprivacy law, Wilson
wrote, because of #s broad languagé and the variety of
mterpremfons courts could dttach’to the requirement of
nondisclosure to prevent an unfalr advantage to com-

. pefitors.”

Joo ‘much

foA companson of the New York Fol ldw with the
federgl statute highlights other potential problems. While -

foderal statute as revised provndm for payment .of fees
d expenses by the government if the equwter wins, the
¢ law bontalns no s‘mxlar provnsxon

after, she received calls -

the dis-

co:y!'
r maneuveling-by- officials de-

lso mxssmg( under'

. , R ) , N . )
'>7. \.6-} n . ,..»'-‘v.

’

tion,
. «Court ruled that eveHl if thefe were no intennonle start-

: amendmery;nstmct the éourt to issue a written report in’

' . L]
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the state law is a° clcnr reauiremrnt that judges review . \

particular documents o ascertain whet,hcr claimed exemp-
tidn: is proper: a provisipn to qive Fa] cases oo -priority
on the court dockets’. a provisioh that dlsclo;m6le material
be senarated from exempt material” if ﬁossnble The law

allows for deletion of)ldentlfymg details to insure personal .
privacy= but does not ,mention a orocedure for dealing™:

- with partially exempt documems il‘he investigatory exemp-

tion {n the law seéms so loosely $tructured that any num-:
ber ot claims for nondisclosure mjl:ht be ypheld in the
courts In a case under the old federnl Ia‘i which, was
more specifically constructed than 'this the

ing law enforcement proceedines. against persons ‘or com-
panies. the agencies. could claim eXxemption.® °

The court ruling in Cirale- ‘highlighted the-problem of
cogfidentiality not solved by the Fol law. Tomson hag
safd (New York Law Journal, 2-19-75) that “the Freedont

of Information Act does not specifically erfd or contmue'

the privilege of confidentiality.” ’ CA

Propased Revisions of Fol*Law and Om Maetings lo\v .

One of the law’s best critics is the: committee on access. *

Charged to propose amendmems to the 1974 .act!’ t]\ey'

have proposed revisions which-answer many. of the objec- -

tions to the cu rent code and make it much more similar’

to the revised | de:‘al Taw. - . ?

On Feb. 14 11975, the commmee approved the re-

vnsnons and- n was introduced into the Assembly ‘Gov-
emmental Operauons committee by Assemblymnn Joseph
F. Lisg/ a5’

The amendments almost completely overhaul the 1974
law they would eliminate the list of documents. to be made

available and substitute a provision that all agency records, \

should be made available for: inspection and~qopymg.
with nine exemptions. The exemptions include records
that are specnﬁcally exempted by state or federal law:
an invasion of privacy ‘except where ndenﬂfymg portions

can be deleted; relate solely to labor negotiations; would;

present unfair competmvg‘ advantage upon release of com- °
mercial information; are compiled for law enforcement
purposes, in ‘which'it would interfere with justice or dis-
close informants or investigative technique; endanger the
safety of any person;. are mcdmplete and wduld impair

" government functions; cout?n only  dcliberative: matenal )
or are examination qu%stlo s al;ld answers. :

Responsibilities of the agencies for
and allowing inspection of documents Wi
stantial reviston are included in the pro
is an added section specnfymg the response time for in-
formation reques additional section
that' the gourt has auth ty to review ater Is in camera
and e de novo deteNpinations on classlﬁcau of
the m nal Courts al e instructed to move ca
the tcp Of their dockets, and may fees ani nses
the government incurred by a- pet?noner for in ation.
The request for documents is su stantially upheld. The

casec where withhglding was caprncxous, and forward
to the ComfBittee pn- Public Access for an inquiry/ . The
committee can recomme that disciplinqry pr
be taken agamst the emp by his supe:h's In addjtion
to thls provnsnon the au omy of the -committee i

{ o

to

©

'l)"
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panded-to include monitoring implememntion of the act

" and preparing studies, -and acting as a clearmghouse for

tnformation on acgess to documents. A provision is made

that allows the dommittge 16 recruit Help from other state |

ngencieq to accomphsg its ‘work. The committee is in-
structed to make periodic ‘feports (0 the governor and the
state legislature on is activities.

Accordifg ‘10 a committee memorandum™®” issued
March 3, 1974, 1he revisions. would make the law much
more liberal. It would transfer the burden of proof from
the applicant to/lhe agency. Another' major provision is
transfer of authority for_promulgation of procedures from
mumcipnllues t& logal legislatures, Fhis should tesult i

adoption of; uniform procedures in the regions of th
statéxThe proposal also clarifigs the policy of disclosur
for deliberative’ materials and allows such mformutlon to
be deleted.

The commmce also helped draft and submitted to the
same Assembly

or petit juries; labor négotlations; or any other proceed-
ing closed -by-federal or state law. Executive sessions would

_be allowed ‘'by a two-thirds vote for matters that, if dis-

closed:. would endanger property or person safety; reveal

+ the identity of Jaw. enforcement agents; deprive a per-

© tory, matters concegning employment. or dismissal. The"~

son of a far trial; revedl litigation, personal forma-
tion, credit ratings, medical history or “employment his-

‘law requires minutes‘to be kept of open meetings and

notice to be| made in the media through advem;em);ms
Court action would he used to enfo rovisions of

the proposed law., The committee on A would per-

+ fgrm the same functions -it-is-charged with under the Fol

. testimony on the
controversy concermng possible mcluslon of a penalty ,

law. The agency has ‘the
in compliance with the bifl.37
A public hearing wag/held on the open meégtings blll
April 16, 1975\ by the Assembly committee. '
Comnimittee
1] was mostly favorable, with the biggest

provnslon The bill states that violations of the open meet-
ings law would restlt. in nlllification- of the actions. taken.
The court may. also assess the body damages to dover ex-

penses and fees of persons fiting suit to open a meetmg .

.. if -the ‘applicant wins.?8 -

. shoul

ommon Cause testified at the meetmg that there
a penal® provision included in the bill to make
it a misdemednor or a vnolatlon to *violate the bill.3?

- Nurick said this suggmtlon was oppbsgd by ‘sofhe govern-

_ment officials.
Testimony on the_ Fol am ndments was also heard at
‘the committee heaFing, with: the main controversy being

" the section of thg. bill giving the Committee on Public

e
’l.

* Access 'to Regords the responsnblhty to investigate wola- ,

tions of the law, Nurick said.4¢
» In a-ater interview, Nurick said that the open meetmgs
bill easily passed the Democranc-controlled.Assembl);ﬁn

committee a proposal for New York's’
first open meetines law. The bill prbvfaes that all meetings’
_be open to the public with excepuons for judicial or quasi-

- judicial proceédmgs. staff meelmgs of an agency; grand

:?Irden of provmg its actlons are

ff director Lloyd: T. Nurick said that

S
a drnsllcnlly amended form Iuly 12, 1975 in thc cloglng
hours' of the legislative session.¢!
. ‘The bill took a very simple nppronch it stnted that all..
‘mectings are open ‘unless a simple majorny of all the’
' members votes (o close the session.
.. Nurick said the Republicancontralled Senate had told'
the sponsors of the bill th they would not even considqr
the. measure. - . . ’
The #mendmenis to the Fol law. never made out
.of commiltee, because there was. not a’very high priority
placed on it by the leadeérship and the gove\‘nor. hg were
faced with a number of Tinnncnal cnses in the last weeks
of the session., . *
" Nyrick said that both b‘lb will be remtroduced lq;o
the legislature during its next ‘session.

Conclusions . P hY LIS
R °

New York has made considerable progress during the'
last two years* toward opemng its govemment to public
mspecllpn ’

After facing years of opposmon from powerful estab-
lishment. interests, a law providing access to government -
information at beth the state and -local level is on the
books. Despijte the flaws in the Fol law and its ambiguous.
language, it ‘presents a starting point for further refine-
ment of right 16 know legislation. Some sections™of the
1974 law most notably the estabhshm f the Conimit-.

. tee on Public Access, present a-fresh idea to ‘the dlﬂi-.

cultles of lnterpretu{& complex, leglslalldn N

’ In fact, research” into the freedom of information
/Gws of other states.ldads this writer to conclude that the
New York Committee on Public Access is the only one

of its, kind in the nation. The committee’s rulemaking.

{ resppnsibilities gives it the status of a regulatory agency—
chatged With overseeing other governmental' bodies. This

a horny was used as an argument against revision of the
ol law in the 1975 leglslative session, Nurick sald. Soge
opponents *$hw no n,ced for passing amendments.to the
~ law given the commmee,s statutory rulemaking powers."

The few ﬁmnm cases decided so far l*:ate that judges. .

?

afe willing make a liberal mterpreta ion of the law,
~based o legislative intent rather ghan the confusin

The judiciary has shown an lm]txon to dray

substantial body of case law developed under
eral Fol act. This approach has led to review: of.
reqliested documents  in era, though the 1974 law
failed—<o-sake @ny such vision. Reference to federal
Fol\decisions has resulted in a ‘tendéncy to.interpret, the

exemptions to the law of disclosure narrowly.
_ /"The proposed revisions to the law,‘which be re-’
ihtroduced next sesslon. would make it very simil§r to the

ederd] statute and give New York ome of the”stronger
ol Jaws in the country. But aleng with its strong points -
would come problems, too. For example, the federal.law
has Md difficulty in prowdu& a clear cut definition of *
» what is factual material and what is delibefative material.
———""With such a strong law, New York would inevitably
* have to facg a conflict between right of privacy and right
to know.>But the legislature will have until next session
to consider this clash as well as the results of the FoI
“*law'd first year of operatlon

. . ' roomcms \

4 Ibid, ::g:on 88, a(a) through (o). . K .
6: lbtd., section ”. . : 4 -
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“AN ACT tozamend the: pub‘ﬁ: oﬁicers Inw in relauon. €

to publlc access_to.records of state agd local agencies and,
‘o repeal secuon sixty-six of such law relating thereto
The people of the State of New" ork*represe.ntmg in
¢{Senate and Assembly do enact as follows: ,.‘3«
¢ Sec. 4. Section sixty-six of the publlc officers law is
hereby repealed.

.Sec. 2. Article six of the public oﬂicers Iaw here-

by renumbered to be ,article. seven and a few article six-

is*hereby added thereto *in lieu thereof to read as follows,

ARTICLE 6 - .

FREEDOM OF INFORMATION LAW
Sec. 85. Legislative mr_efxr. ‘
Sec. 86. Short title.
~Sec. 878 Definitions.
Séc. 88. Access to records.
Sec. 89. Severability.

fhat
raponswe

free society”is maintainggl when . government is
d ‘responsiblé~to-the public, and when the
public is awa¥% of government actio
gavernment is With its citizenty, thé Xgreater thg under-
*standing and pa icijpation of the pubjlc in- government.

As state and
public. problems bec more soplisticated and’ complex
and therefore harder to solve, and" with ‘the resultant in-
crease in revenues ard expendltures it is incumbent on the
state and jis localities to extend public accountablllly
wherever and whenever feasible,

The people’s right to know the process of government

"decision-making and the documents and statistics "leading

to determinatipn basic to our society. Access to such
information shomot\ be thwarted by shrouding |t with
\the cloak of secrecy or confidentiality. .
~ The legislature’ therefore declares that®government is
the public’s business and that the public, individually and:
“collectively ‘and reprmented by a free news media, should
have unimpaired ac o the records of govemment
: Sec: 86. Short tjtle
.may be cited a5~th¢ “Kreedom of Information -Law.""
. 87.- Definitions\ As used in this article:
“Agency" means any state of municipal
commission, council, department public au nty, public
ration, division, office ‘or other goverfimental en-

tity performing ‘a governmental gt:qf proprleta\ry function -

for the state of New York or on

or more mumcn%lltles
therem.\ .

.
I

. ."v %

RIC

Aruitoxt provided by Eic:

. The more opei a

1 government services increase and

THis article shall be known and -

d, bureau \

N

' v
. -
. a

. 85. Legislative intent. The Ieglslature hereby finds- .

-

.e

. ) . [ :
8' - T . (,’-o..‘ \

. “Mumcnpallly
_ cnce to”any city, counly., n. village, schoq
fire district, wateg distrioy sewdge disprict.’ Qrmnngl:
br special districk estabHs ed by ‘Inw for«any publ-
- pose, .
Sep. 88.. Access 1o records. I.
«cordance |th its pubhsﬁ’ed .{ules shal] make a |lnplc fo
public inspection and copying:.

strlc(
in
u -

a. ﬁpal Jplnlong, including com:ﬂrrlng and dissentifg
, opinions, s well.as orders, made in the adjudication of.
cases; P

b, those sta(emen(s of policy and lnlcrprc(atlons which
‘have” been" adopted by the agency and any doCurhents,-
memaranda, data, or other materials constituting statisti-
cal or factual (abulauons _which led (o‘he formtllauon
thereof;

. ¢. minutes of mcetlngs of the governing body, |f any,
of the agency and of public hearings held) by the agericy;

Each ‘agen y, m’ a-

rnunicipa‘l means or h?s refer- .

- d. internal or external audits and statistical or fact)ml ’

tabulations made byvor for the agency;

£. administrative staff manuals and insttuction to staff
that affect members of fhe public; . ary

‘T. police blotters-and booking records;~ - . .

g. an ite jzed record setting forth name, address, mle,

* and salary ’

except offictfs and emplgyees of the state law enforce-
ment “agenfies shall be compiled.by each fiscal officer

charged with the duty of preparing payrolls for such:

such records shall be made available for ins

. .* spection by the officer charged with thc duty of.certifying

'such payrolls to bdna fide members of the.news media
upon written notice. In the case of (he state police and
other law enforcement agencies, the records shall list the
officials or employees’ titles. and salary only, without

2

f every officer or emp_loyee of an agencXy

. identifying individual employees Said Written notice shall .

roIIer
t rec-

be made upon a form to be prescribed by the comp
of the state and shalt be"‘fgasénable and specify wh

" ords are to be.requested with partlcularlty The Tecords

may- be inspected .under. the s-upervnsnon of the particular

scal officers’ office and only .in the particular fiscal offi- -

ing. days or at such other place as ma convenient to
-the particular fiscal officers;

“ers’ office durlag regular w0rk{ng hou.} %regular work-

'h. final -determi atlons and dxssent:ng opinions of”

rhembers of the govemmg body, if any, of the agency; and
i. any other files, records, pa

r documer -
qunrcd by any other provision of law t6 be made. avali--

able for pUb|lC inspection and ,copymg s

- M
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NEW YORK'S ACC TO-RECORDS LAW ° allowed' by law. or rule, eﬁher make one or moré trans-

. ' - cripts fherefrom, and eeriify 1o the correciqesy therdof,
' lul:mﬁ:cxrffe:gl: hnlll:;‘mm and‘p l;b"'h rules f ntd rcguh ’(_ﬂq{the search_for such”recordy, ‘or certify that & rec-
yw 8 article, pursuani to suchs d,. of whlch lhnl ngcnc9 is legal custodlan, cannof ba

general rules as may be issucd by the committee on public
access to ‘records, pertaining to the availability, location
and nature of such records, including, but not limited to:

a. “The. times and placés such records ares available;
"b The persons from whom such records ay be ob-"

tained . ' o
b . The fees, to the cxtent authorized by thls amclc ot '
. other statute, for copies ‘of such information; and
. d. The procedures to be followed.
The' .governing: body -of a munjcipality may nake nnd
.publish uniform rules for nny group of or all ngencws in .
that municipality. '

. 3. To prevent -an A/ warranted invasion of personal
pnvacy, the committee on public access to records may
promulgate guidelines for the deletian of identifying de-
tails for specified records which are to be made available.
In the absence of such guidtlines, an agency or muni-
cipality may delefe identifying details when it makes rec- -
ords available. An unwarranted invasion of personal pri-
vacy includes, but shall not be dimited to:

-a. Disglosure of uch personal matters as’ may, | hnvc
deen reported 19 coniNlence, to an agency or mumcnpahty .
and which gre not re ‘vant or &gent
work of the agency or mu ality ;-

b. Dlsclosure of M& medical, or credlt his-
tories or personal references of npphcants for employ-
ment, except such records may be djgglosed when the ap-
"plicant has provided a written release pérrmttmg such

‘ dlsclosure. )

c. Disglosure- of items mvo]vmg the medical or per-
sonal recofds of a client or patlent in a’hospital or megdical
facnhty,

d. The sale or release of lists of names and addrésses
in the possession of gny, agency or municipality H such.
lists would be for p wnle. commerclal or fund-ralsmg
purposes;

- e. Disclosure of iteftis of a personal nature when dis-
closure would result in economic or personal hardship to
the subject party and, such records are not relevant or es-
sential to the ordmar,y work of (he agency or mumclpal
ity. .
1+ 4. Each ggency or municipality shall’ mamtam and
make available for public inspection and copying,-in con- '
formity with such, regulations as .may be issued\ by the
committee on public a to records, a current. list,

" ‘reasonably detailed, ‘by subject - matter- of any records.
which shall be produced filed, or first kept or.prohul-

|, gated after the effective date of 'this article. Such list may
: ﬁ:o pro\nde ldenhfymg information as to any records in
/the possession of the agency or mubicipality on or be—
fore the effective date ‘Af this article.
5. In addmon_to the requirements unppﬁed by sub-

- division one of thig section each agency or municipality

controlled by a bdard, commission or other group having
more than one member shall maintain and make avail-
-able for public inspection a ‘record of the final votes of -
each member in every agenw prowedmg in which he
votes. .

.. 6. Each ‘agency or mumc:pahgr on requeet for iden-

tifiable records made in wccordance with the published”

. rules, shall make the records B’l‘omptly avallable to any

»

¢

—

’

ARy

\'\

ntial to the ordmary\r/

- writing \\(tthln seven b

"7 article by means of - gundelinea,

2

N

found - .
7. Nolwilhnmﬁﬂng lhu“,provision Qf’%bd'lvlsion one
of this seouoh lhii nrticle lhnll not pply to informntlon ,’
that . ls; ) )
)y specnﬂcnlly e‘nempted by. statu ;

i conﬂdennnlly discloicd 4 an dgency nnd complled(
nnd maintained for the regyiftion of commercial enter-
pmc including trad¢” secrets, gy for ‘the _grant or reéview..

, of a license to do businbss afd if openly disclosed would
. perenit an Jnfair advantage to compeitors df the subject
cnterprlse, but this exemplion shall not,apply to records
d|§closurc ‘or pubhcnuonq of whlch is du:ected By other

¢4‘_

A

stnt
¢, if dlsplosed ‘an un‘Wnrranled' mvhslon of personal
" privacy; purs ant 1o e Slandnrda of subdwmdn three of
this seétion’
* & part of mvcs!i tor.y'ﬂles com
ment’ purposes ~
8 Any party dequ ncces; to a record qr records of -
an ?ency or municjpality mny appealssuch denial to the.
" hea Keads, or_ an authorxzed reptesentatlve..of -the
agent:y \or lelpallty If that “person further dgnies sueh
acCess, hls réasons therefore shal{,\be ‘explained fully in-
ine ys of the time of such
. appeal. S ttemahhall subject to review in the man-
ner proyided in amcle s¢ ntf-elght of thbo_ctv'il practice. )
~ law anc '
9. ommmee 'on ‘pﬁER:‘BcCess” to records ls hereby
created, to%dgmt of thé commissiqper ofthe offiee of -
general services, or his delegate whose, offigdshall act -ay
s¢cretariat for the committee, the dlreqtor o division_ -
* of the budget ion his delegate;’ the Jdmmilsioner of the
ofﬁcc for local go rmnent or his d%te and ?our other :
, persons ‘who- are- not” eldsted dr ‘appoivted officials or
employees of any other agency, dppointed;. by the gover-.
nor, at least two of whom -are or have representa-
tives of the news media. Of the fair other’ perdons first
.appointed, one shall be appomted for a term of foux years,
one for a term of three years, Q\1e for. ar term of two ,
years and one for a ferm oOf-one  year. Thereaffer their,’
respective successorssshall cakh be anpomt;d for tergps ,
of four years. The commlttee shnll meet from hme t
_tithe to:
% i ‘advise agenci€s and mumclpgbues regardﬁ'lgh thls
advisory op;gtons, regula-
tions. or other means deemed !vn,sablp. “
C i promulgate and issue rules: an;i re
formit

led for law enforce- -

—‘. :

b. The four persQris appomted by the governor shall '
e -entitled to receive) reimburseme#t for- actual expensas

curred Ih the arge of-th dutiesl- " s
.10. Nothing in this article s be constrited t6 limit -
or abridge any existing right of access at law or'in eqluty

of any party to pubhc records kept by any. agency‘ -or”
mbricipality. :

)  89. Severability. If any prov:s:on of th;s au:tlcle qr the ®
application thereof ;to any person- or circumstances ‘is "
adjudged anahd by a court of co@em ;unfrchon,
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