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. 'ﬂlls report was wrltten by Wallis McClaln an M.A cdn- ’ _ dxsconrage volous requests, especnally for large ‘

Y d:lba':e in the School of Journalism and editor of the Center " quantiti cords the production of which would

. . publications. . . uselesgfiONupy agency personnel to the detriment
S Careful dratting of leglslahon wnth precise wordmg is in. , of the pr performanceof other ggency.func- .

. : "'itself 'no guarantee that the legislation will' achievé-its in :‘l:qn:e sati gﬁnr;i)rg:. (s:;l ‘gﬁ:ﬂ"s‘ :gg:dg) legitimatee

T > ‘tended purpose. Interpretations of a law’s intent by thossl j°'

< "; responsible for its administration and by the -judiciar; :

- ‘clearly affect the law’s impact. Certainly the stated intent of
the Congress in passirfg the Freedom of Information Act in
1966 was to guarantee access to the public documents of the -
federalfgovemment without bureaucratic harassment.

Agency bureaucrats pubhcly complained about the Fol -

“t- %+ .Act. Because‘those same individuals were responsible for

carrying out the provisions of the act, it would not be illogical
.to assume that some attempt would be made to subvert the
‘ of the law or atleast'to the blow.of some of its
more unpopular sections. Development of techmquos; then,

sense, normalﬂ in " the." evolution of - lmplementatlon
préceduros e

Instrumental in% the mmal mterpretatlon &nd - T;m

> plementation of any law are its legislative history and the s -

precise wording not only of the law itself but of the various
- conference reports in which the- exact purpeses of the law

tended to dxscourage use of the Fol Act was; in a °

’Ehe wording’of thxs statement gave almost total freedom to
individual agencies to distinguish between “frivolous" and
“legitimate” requests; moreover, it sanctioned. ,by im-
plication the charging of prohibitively large fees in ‘cases in-

—

..“._ )\
o »
»

which an agency, for whatever reason desiged:to thwart a' -

, request for information. . -

. It soon, becaine apparent  thgt “there)f wer,
deficiencies'in isNaw. A 1972 report of the Hpuse Cornmittee
oon Government Operations, issued after a séries of hearings

" into the law’s shortconungs, cbnclhdes that =~ .,

are thrashed out.' The-attorney. general tajpés these factors
" into consideration as he prepare, ¢ form of a .
- memgrandum issued to all agencies afi¢ departments af-

- fected by the new legislation, a set of guldehnes to follow in
effectmg the law. Former Attorney General Ramsey Clark
- prepared such.a ‘memorandum, released in June, 1967, en- -

tltled “Attnrney Generals Mem(randum on the Pubhc o

formation Section of the trative Procediire Act.”?

C. - Initial agency interpretation of the law relies heavily on such -
o " memoranda Later, as "court ‘cases lead to . judicial
.1 refinement of the law, agencies may be forced to comply

- - I’ with somewhat gifferent standards of interpretation. In the
S e begmmng,,how r, the attorney general’s list of guidelines
T | “xs the law in the sense that it guides the gqvernment S
o pract .under the (Freedom of Information) Act, but it is

. . nsmgly, the June, 1967 memorandum on the FoI
\ = Act “reflects the point of view of the agencies, all of whom
opposed theena tment.” 4 Much of the ineffectiveness of the

- " FoI.A__ct derived/from the cfficially sanctioned tactics of. the -
. % " agencies in. distouraging requests.”Clark wrote, for exam-.
" ple that searching and cd‘pymg fees charged in flllmg in-

=

IR smce there was general opposmpn to the s
legislation throughout the "Federal bureaucrdcy,

the agencies would not be expected to-administer
the:law so that public access'to public records isa’
sinple process. *° . . e
© . And they havenot. ¢ ° = -
_Public access was being stymled by seemmg\}‘ endless
“delays in responding to-requests, unconscnonabjy large fees
. for locating documents and almost-capricious decisions by.

agency bureaucrats to exempt . certain clearly publlc
s . <

documents from dlsclosure
Nearly al agencles move so slowly and mrefully in
responding to a request for public records that the -
long delay often becomes tantamount to denial.
Dozens of agencies haye set-up’ complicated
procedures for requesting public records. ,
Many will reéspond only to repeated demands for
- information, filed formally and in writing. Others
‘require | detanled identification of the records
sought, so that only those who have. complete
.knowledge of an "agency’s ftlmg system can ldentlfy
: properly the records. ‘sought, 7

Furthermore there was little if any standardlzgtlon of

SE,I'IOUS ‘

A

- agency lmplementatlon under the ‘1966 act. Charges for

copying records ranged. from $0.05 per tgage at the Depart-
- mentof Agrtculture t0$1.00 per page at the ‘Selective Service
System Sumlarly, charges for searches of requested

formahon reguests' could

'fhe Fol Act amendments, whlch became effective in Feb-
ruary, 1975, have so far yielded mixed results. The author
proyides an account of how different, federal agencles are

n"- nnplementmg the amended statute. ! L .
.\ - ot { a ]
/ . "~
. v ' i ["\it - . - , 3 .
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-average of 69 days to respond ini

| indices by a federal court decision; Well{ord’s attempt to get
‘ : i records, hei -

"~ \was told, were still not available because they were mixed’
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materia? by clericalr personnel ranged from $3.00 an hour at
the : Veter: n hour at the

' Administration to $7.00

Renegotiauo Board. ® . -
Agencies va jed, too, in the average time tdkén to answer _
requests. The Small Business Administration averagéd the °
" shartest time by answering initial requests in eight days.
The Federal Trade Commission, on-the gther. Hand, took an

wider range of time taken to answerappeals, from 13 days at

- the Department of the Alr Farce to 127 days at the Depart-
» ment of Labor. *

P2
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y. Therexsan even - .

Numerous abuses of the 1966 FoI Act have beeri reported,

‘but ome in particular, the.case of Harrison Wellford,
. showcasesall the warst oopholesmthe law. Wellford, on the

"staff of the Center for the: Study of Rasponsxve Law,

requested information from the Department of Agriculture.

_Wellford’s initial requwt was rejected on the grounds that he
had not given precise enough descnpuon of the records he
 sought. In order to comply with the department’s demands
for gpecificity, Wellford asked, to indices of agency
docupents These were denied
teragency memaranda apd therefore
“from  disclosure. Although eventually

i

ith confidential conlpany information. Then, as if-'the,
lays\it had caused Wellford to suffer weré not enough, the .
partment informed [him that it-would cost $91, 840 to:
pare the requestedfiles for viewing. °. - |
All in all, it was clearthat agency.oppaosition to the 1966 act
d rendered it essentrally ineffectual. That they were able
to|use fees and delays to discourage use of the law by all but .
the most persxstent r&earchers seemed a clear ingdication:
that changes were needed. Loopholes had to be tightened, if
. noteliminated altogether. In short, most'qnalysts shared the
opinion of Martin Arnold who wrote (New York Times, 2-16-
75) lnt the 1966 Freedom of Inform:: tion Act “simply didn’t

,The | e&v Law and New Memoranua

Stung by the fallure of the“ 1966 Act ard spurred by the .
publlé response to the inexorable unraveling of the
Watergate affair, Coqgr&s squght q&o remedy the 'law’s
.deﬁclencles Active oppasition came (New York Times, 6-31-
74) noQonly from the President and executive -and regulatory
agencies but also from the office of the
law nonetheless passed both houses i
after President Gerald Ford had vetoed the act, Congress
reaffu'med its comrnitment to oper government by passulg

ttorney general. The -
October, 1974, Then, -

>

_thelaw, { “the objections of the Prgsndent of the Unlted States .
. to the contrary notwithstanding.”’

All in all, seventeen amendments were made to the 1966

law. Of these, the most important are:_requiring that each
agency establish a uniform schedule of fees for searching
and copylng, which fees are to be limited to the’ actual costs -
to gove ent; placing a ten-day time limit ory agencies to

. respond to initial requests, a twenty-day limit bn responses
l- delay of -

. ;- opening investigative files, -
mcept when disclosure- would interfere with ‘law en:
rcement| court action or personal ptivacy; prowdmg for

to appeals of agency denials, And a maximum
ten days in expeptional ca

judicial iew of classification of dbcuments when that
classnficauhn isinvoked by an agency as a basis for denial of
.access; making it mandatory for agencies to guarantee
access to indices of available material; removing the rigid

.- -

R

interpretations; In 1974, agencies were still opposed to IZ he

. ' ’

irements for precise definition of requested L\aterlal]l
and making it possible for the_Civil-Service Commission t¢
initjate distiplinary action against any government em-

ée who “arbitrarily or capriciously” withholds inl-
fortation from the public. . i
.But, ds in the case of the earlier law, it is essenually up to

' the agencies to determine how effective the law will be.

too, is it essential for the public to use thé law. Even in i(l)e
of agency recalcitrance, a persxstent and determined
lic can force court cases whigh result in legally binding

SW pmg reforrns of govemmental secrecy; moreover, the
Justice Department”and the attorney general had actiyely-
opposed (Washington Post, 8-14-74) several provisions of the
new law. This same ‘Justice Department which had fought -
law wouild now be charged with enforcing it. |Inde§, it
wo d be i xssumg netv guidelines for agencles to follow inh the
emen txoh of the law. i
xbe
ary guxdelmes”Then in February 1975,
_General Edward H. Levi came out with- his
all federal agencies. Levi, himself, h}ld not

Dispatch 22 5), his memarandum ‘“has pomted to fresh
loopholw " It 1salso significant to note that these Toopholes
in most cases end' up benefiting agendies at the |public ex-
pense: Ralph Nader wrote (Washington Star, 3-2-75) almost
optumstlcally\ tit would ‘‘be ‘easier, though not ea*y" to
gain access t records under the new law.

|‘l
Vol
d

lnterpretationLof the Judicial Revlew Sectiqn |;

access to records

One of the n%]or objections to the old law was pinpointed
(Congresslona Record,'5-16-74) by Sen.- Edward Kennedy
(D-Mass.), who said it gave agencies the opportunity to

withhold information solely on the basis of classifjcation. A
1973 Supreme Court case, Environmental Protection Agency
etal v. Patsy T, Mink et al (410 U. . 73) resulted in jthe ruling
that. the public had no statutory authority to %emand a
review of an agency s classification of documents, Thus, the
- cotirt held, any refusal of the government to dlsclose records

cause of their classification would be sustained, the oply

v1dence required being an affidavit from the government A

t the classification was_essential and had ‘been done °
roperly: Thelloophole in" the 1966 law, as.Justice Potter
ewart nofed-in his dissent, “provides no: means to question
executive decision to stamp a document ‘secret’, however
ymcal‘ myopxc or even corrupt that decnsnon mlght have

en ” 12

The 1974 law attempts to close the loophole Sectfon

2(a)(4)(B) guarantees the right of a citizen to seek a .
judicial review of the-.propriety of agency classification
which has been cited by. the agency as the basns for denial of

)

: In such a case the court shall determme the matter
de_novo, and may- -examine the contents .of such ~
agency records in camera to determine whether
such records or any part.theregf ‘shall be withheld
‘under any of the exemptiops sét forth in subsectian
(b) of this section, and the blirden is on'the agency - .

to_stistain its a '_On. ; L ' o
e wording of the provisign is, however, cautious andis

no way an absolute guarantee that an independent judge _
will actually examine the documents to determine whether -
they have been properly classified. The law provndes that a

, judge may order in camera review. That decision is entirely
dlscretlonary Furthermore, the cohference report on the



' Executwe‘s traditi
.o ﬂxeattornerge ral .takes note of this decision jn his

" memoarandum’®F ore, he states that the amendment. .-

" Fol amendments adds another ension to the provxsron It
" holds that “‘before the court orders in camera inspection, the

‘Government should be given the opportunity to establish by
means of testimony ordetailed affidavits that the documents
-are clearly exempt from dxsclosure '’ 13 The reason for this,
. report continues, is that F‘the Executive departments
sponslble for national defense and foreign policy matters
have unique insights into what adverse affects (sic) might
.obcur as'a result of public disclosure of a particular
classified record.” 4 -

Antther factor in any
Feb. 7, 1975, decision by the

ssment of this ;rovision is the
nited States Court of Appeals

. for the Fourth Circuit. Althoﬁgh the case was not filed under -

thé Freedam of Informatian Act and was issued before the
amendmeénts went into effect, the decision nonetheless took
the act into account in formulat,mg its opinion. 15 In the
opinion of the court, ‘which was essentially upheld by thé

" Supréme Court on May.-25, 1975, when it denied certiorari in -
‘the cade, Judge Clement F, Haynsworth Jt. said, ““There is -
.presnmptfon of regulanty in the performance by a.public

official of his public duty, . . .” The opinion continues -with

- tlve observation that the Judrcml chambers"are not an ap-

.thelawwdlbe
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cases to define the law's intent. Until then, it may perhaps
not be known just how effechve the judlcxal review sectlon of

In sectlon (b)(7), the 1974 Fol Act also exempts - *'in--

- vestigatory: records compxled for law enforcement pur-

propriate-or secure place in which to make a classxﬁcatlon' ’

decision and that = * | S N

M

L 4
natlonal interest reqmres that the govermnent

. authority even to require production of the
docurhent for his i camera mspectim he may find
the information both classified and classifiable on
‘the basxs of testrfnmy or affi davrts LA

Haynsworthsugges hat any citizen who thinksa document
is not properly classified or should be declassified take his
case to the Interagency Classification Review Committee,
established by Execuive Order 11662, which is “an available
administrative remedy which is far more effective than any
the judiciary may provide, which can function without threat
to the national ity and which cah act within the
al sphere of autghomy.’ v

does not deal with that part of the Mink decision which
-acknowledges the right of the President to protect executive

- materials. " Thus, presumably, protéction could.be afforded
certain - execuhve documents, inciuding thosg of such
‘executive agenciés .such as the CIA and the Justice'
Department. (FBI), by order of the President. All that is 7

-required under Section 552 (b)(1)(B) for a document to
achieve exempt status is that it be “properly classified

" pursuant to such Executive order.”

. Although the burden clearly remains on the agencies to
show that clasdification, has been properly done, the con-

_ ference report, the court decisionis in Mink and Knopf and
the attomey general's memorandum suggest that the

agencies may have a relatively- easy time of it. The
mernorandum makes it apparently acceptable for an agency

~ to rely upon the original classification as basis for denial,

- and. the’ other available. data seem to indicate that the -

- . classification may ,be upheld on the basis of persuasive:
testimony and affidavits. Thus, as in the case of most con-

.troversial leglslation it wrll still take time and many court

. \

“withhold or delet:j unrelated items of sensitive - '~

information ... in the absénce of compelhng-

* neceséity: It is:enough, as we have said, .that the
Jparticular item of information is classifiable and is
. shown to. have n embodied in a classified
" document. This approach is consistent with the *
Freedom of Inforfnation Act which, ds we have

" noticed, provides bhe judge only with discretionary ° - -

1

" - invasion ef privacy (

". warranted”. is perhaps murky. It shoul

o

poses” xf and only if, disclosure of tht)se records wourd

(A) mterfere with enforcement proceedmgs, (B)
deprive a-person of a right to a fair trial or im-
partml adj udication, ( C) censtitute an unwarranted
invasion of personal privacy, (D) disclose. the .
, identity,'of a confidential source and ... con-
| fidentia information. furnished only-by -a- con-~
ﬁdentld‘l source, (E) disclosé investigative-
techniques and procedur'es, of (F) endanger the life -

ar pl;ysn\cal safety of lgw enforcément per-
sonne P

\ . ".

lew;x memorandm thiroughly analym thxs settion, -

representing as it does ohe of the most objectigriable of all .
the amendments. The analysis begins with an ofﬁcral
definmon of u'\veshgata'y records, whtch_ are

those whrci-r result from mvestsgative efforts. The --
. latter may include not merely activities in'which
- - agericies take the initiative, but also the receipt of
- complaints | or other comnwnications. indicating ¥
- possible vlolahonsof the law, where such receipt is -
.part of an overall program to prevent, detect or
counteract such violations, or leads to such an
effort in tha parttcular case B . g

. \ .
Accordmg to the mema'andum there was no change in the
definition of *'law enforcement,” which urider the 1974 act as
under the 1966 actl applies “‘to the enforcement of law not
-only through eriminal prosecutiens, but also through civil

" and regulatory- proceedings, so that investigations by

agencies with no. criminal law enforcement posstbllmes

. rwere included.” 2" |
|

Section (b)(7)(C) %:xempts investigatory tiles which would
“constitute an unwarranted invasion of personal privacy.””"
-The wording of the p'ovtsmn is-almost identical to exemption
(b)(6): “personnel and- medical files. similar files the -
disclosure of which would “constitute a rly unwarranted
emphasis added).”The deletion of the
t significance to.Levi, who says it-
ent's burden somewhat lighter.” 22
n ‘‘clearly unwarranted” and “up- .
obvious,
however, that it gives agencies greater ity for
withholding. Alth)ugh the cenference reportsimply notes
the deletiop.of ‘ ‘clearly” in the phrase Levi mterprets\lt to
1ean that an agency could even withhold a person’s home
address. Moreover, he continues, private information “‘must
be deemed generally to include information about an in:
- dividual which he could reasonably assert an option to
withhold from the public at large because of its intimacy or

word *‘clearly”’ )$~of
“renders the .gover:
" The distinction betwé

- its possible adverse effects upon himself or his family.”

. N
' f '
- . PN y
' . ’ TN - 1 .
. . .
L v N
\ ,-

Protecting the identity of confidential sources or any in-
-formation supplied only by a cénfidential source is the basis
"of exemption (b)(7)(D) of the investigatory file section. The
conference report makes it ¥lear that

_.l;‘.

¥

-
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the identity of a person.other than & paid informer" -
may be protected if the person provided'in-
forma‘tion under an express assurance of con-". .-
fidentiality or in circumstances from which such an
Assurance could reasonably be. inferred.. » :

“ih most cir-

\gﬁ interprets this clause to mean thaﬁ _
- Cirnstances it would be proper to withhold the name, ad-
dress and other identifying information'regarding a citizen

. who submits a complaint or report indicating*a possiblé.

 violation:of :the law.” To the extent that the attarney
general’s wording is less exact than that of the conference
.report, it may reasonably be assumed that it gives greater
discretion to the agencies to determine when information
. may bé witheld. - : ) .. "
Perhaps one of the best examples of the attorney general’s
~ expansive - interpretation -of the law relates to seciion
- {(b)(7)(F), whichrelates to the*life or physical safefy of law
enforcemneént personnel.” His approach would apparently
give agency bureaucrats great freedom to use this sectionin -,

Act, Levi writes, “It is unclear whether the phrase ‘law

.. *- enforcement personnel’ medns that the endangered in-

dividua
although he concedes that the language of clause (F) does
*not pertain tothe safety of the family of an employee of such
.a law enforceme

¢ . vestigatory files.

.

denying access to investigatory files requested under the Fol 1 i : st wifull withholding at io
"~ find an employee guilty of such wilfull withho wou

1 must be technically ar-'employee’ of a Jaw en- -
forcement organization; arguably it does-not.” Moreover, ..

nt-organization, he indicates that clause .

Levi's ‘guidell'fiéf concerning other of the amendments
. show the same.liberal interpretation of the law. for the

_benefid of the agencies as, do his guidelines on the in-

*He Totes,  for' example, that the new

“réquirerment that a requester of infprmaﬁog need only
“reasonably describe” the requested material\gather than
provide an *‘identifiable™ description does not substantively
change the law. The amendnient “serves-basically to clarify
rather thag-to alter the law ag it has been understood by

“ several. courts “and .many . agencies.” 2 A reasonable
descriptidn, then, is? one which enables a record “to be
located in a manner which does not involve an unreasonable
amount of effort.”” ¥ For all practical purposes, agencies .
may s%lilmbe able to demand precise descviptions of much
informZ&tion in their possession.. . :

L posS )
Levi's recommendations for interpretation also tend to
limit the effectiveness of,the administrative penalties sec- -
tion of the act. That section, which would énable the Civil
- Service Commission, to take action against any employee

who “‘arbitrarily and capriciously”” withholds releasable
ategjal, had been proclaimeti’a necessary provision-of any
uly.effective information act, Levi seems to imply that to

P 3
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tantamount to the impossible task of linking that employee

to a firm and premeditated motive tosubvert the purposes of -
. the FoI'Act. "It is thus clear,” he argues, ‘‘that to justify
. corimencentent of a.Civil Service' Commission proceedings,
* muehmeore is required than a judicial determination that an

agency has erred inits interpretation of the het.” ¥

(A), which exempts the release of records which might in-- ”~  In the area of fees, Levi refers- for the most part to a
terfereé with law enforcement, might be understood'to in- " preliminary memorandum to the agencies issued onDec. 11
, +clude any record which might cause danger to any person at 1974,'by former Attorney General William B.Saxbe? There
s all. % o ST g . hz'id'beang‘uder the old Fo] Act, numerous complaints that
-/ In issuing guidelines on'the, implementation of section agencies Ytifled Fol requests by charging outrageous fees.

+1b)(7), Lgw{ again creates a new loophole. The section, as .
f-noted, prevents disclosure of investigatory files which would

% doany of the six specifit things listed in paragraph (V). Levi
'+ rejects 4ny interpretation of the word “would”” which im-
plies m4ndatory actiong’e.g., defining the-word to mean

‘.will.”” He instead adopts a more flexible'definition. Thus, he*
concludes, “The legislative history suggests that dental can -
be based upon a teasonable possibility, in view of the cir--
cumstanices, that oné of the six enumnerated consequences
would result from disclosure.” ¥ ' i
In his veto message to Cengress,
(Congressional Quarterly, 10-26-74) to.
records provision and sughested -

Y

P;'eéident Ford objected
th‘e investigatory

“

_that more flexible criteria govern the responses to
requests _for' particularly. lengthy investigatory
records to mitigate t‘t burden which -these:
amendments would otherwise impose, in order not
to dilute the primry responsibilities of these law
enforcement activities. " o

-

~

It sho\id be apparent that Levi’s memoranduni attempts to -
give tht agencies the called-for flexibility.:Certainly thereis -
no way the attorney general could or would want to en-
"‘doiirage noncémpliance with the law; he cangpt reverse the
.trend toward open government, nor can M use His in-
' terpretation of the law to authorize agencies to withhold
clearly public information. But Levi, can attempt to

“‘mitigate the burden” on the agencies. His guidelines on the - ',

investigatory files seem to do just that.
. 7 e - \

N -

=

Harrison Wellford, whose case has been referred to earlier
charged, for example, that fees ‘*have become toll gates on
public access to informatfon.” 32 In addition to the statutory
limitation on fees charged, which in no case are te exceed the.
actual costs to the agency, Saxbe suggested that each
-agency must notify and regeive authorization from each
requester in every case in which copy and search fees are
- expected to be 'substantial. He also suggested a system by
which the agency could demand a deposit or full advance |
ment in these cases.® He glso told the agencies that
“search fees are assessable even when no fe
sive to the reguest, or no records 'no§ exempt from~
disclosure, are found.” * Furthermore, the’statutory time
limits of ten days for initial requests and twenty days for
" appeals are not deemed to have started until the requester
has given his approval for the estimated charges and made
. whatever advance-payments the agerfcy might require.3
Levi responds in his memorandum to the provision to waive
- sor reduce fees in cases in which the public interest would be
substantially served by the disclosure of information. He
urges the agencies_to consider each request for. waiver of
fees on its own particular merits and takes great pains to
point out that ‘‘there is no doubt that waivér or reduction of
fees is-discretionary.” ¥

It should be noted that neither Saxbe’s preliminary
memorandum nor Levi’s later memorandum is intended to
make a shambles of the Fol Act. The agepcies‘do have,

. legitimate interests and do have enormous ﬁ?es of ‘records.
The memaranda are intended, in a way, to insure, on the
other hand, that the FoI Act does not make a shambles of the
agencies; furthermore, the Fol Act is now the law of the land

L
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“and the memoranda take every o\portumty to urge that the

agencies comply with the act t6 the fiillest extent possible.

There is nothing essentially devious abbut the guidelines

issued by the former and present attorneys general. If they

" do seem to favof the agencies, it is only because the
language of the act permits themn'to doso. However precisely

_drafted any piece of legislation, it will still be open to in-
terpretation. The attorneys general have attemptéd to do
that.in-a way that will serve the public and yet not be bur-
densome to the agencies.

lmplementatlon of t.he Amendments by the Agencies

- for example, clerical rates are $1.25 per quarter-hour w

- !
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managerial search are as much ag three times as great as
fees for clericat search. At the National Sci¥nce Foundationy,

P.5"

e
professional rates dre $3.75 per quarter-hours This cange is
extreme, however, and the professional charges at the NSF
are the highest of any agency. On the other hand, the
laware River Basin Commission has the lowest rates; at

. $1.80 per quartershour, for professional-manageripl sear-

All federal agencles, both executive and regulatory, were

. required to publish in the Federal Register before Feb. 19,
1975, at the ordér of the attorney general, a set of pubﬂc
guidelines for implementing the provisions of the new Fol
Act. Their'guidelines derive for the most part from the two

memaranda lriefly examined above. Following is a general.

survey, an overview of.the way in which agencies are im-
plementlng the 1974 law. (A portion of this report has already
' appeare;i in the Freedom of Information Digest, May—June
1975.) 3

Fee schedules: As already noted, the amendments to the Fol
Act require each federal agency or commission to establish
a uniform schedule of fees for searching and copying records
under the provisions of the act. The amendments require,
furthermore, that such fees be limited to the actpal costs to
the agency. Schedules published in the Federal Register
indicate little, if any, interagency attempt to achieve even a
- modicum of standardxzatlon Costs for copying one page of a
* “record, of a size up to 8% X 14 inches, range from $0.03 at the
Commission on Civil Rights to SO 25 at the Ameérican
Revolution Bicentennial Administration and the Federal
) e System, among others. In general, most agencies
seemto have\estabhshed charges between $0.10 and $0.20 per

page: .. .
Some agencles do not charge for copymg if costs incurred
are under a certain amount; but it seems, aggin, that there is

-

ches. It also charges —along with the National Aeronautics

and Space Administration and the National Tr ansportation
_Safety Board — the lowest rates ($4.00 per hour) for clerical
‘gearches. - These fees represent, according to Saxbe’s
-preliminary guidelines, an approximation of the average
salaries of all those)persennel who might be expected to

. perform aseatch ande) not necessarily reflect the salary of

any one grade of agency employees. 3 The Commission on
Civil Rights to have figured its average rate more

. $8.88 for proflessional-managerial: None of the agencies

precisely, ohaiiging $4.09 per hour for clerical searches and .

specifles under* what circumstances professional-manager- .
ial services would be needed to locate material. This pould
in some circumstances gesult in the higher fee being
charged\yithout the requester’s being aware of it. . , .

~ Some agencies will provide for certification of records as

. true copies for a fee, usually between $1.00 and $3.00; Most -,
“agenciesdo not state whether thisservice is available.

"The Department of Commerce and the Renegotll\oion
Board permit the requester Yo hand-copy or use agency coin-

- operated machines to copy original documents. Others do

notmention such a provision. Although it is not yet clear, itis
possible- that some agencies . will not permit inspection of
original documents and will permit a requester o examine '
only copies. In such cases, a requester may be charged for
-search and copying fees just to inspect documents. The

.'Federal Reserve System, for example, demands that “a
. person requesting access to or copies of paf'txeular records ‘

little uniformity from agency to agency. The Department of -

. Commerce waives all copying fees which amount to less
than $1.00, while the Federal Reserve System waives thdke

‘totaling less than $2.00. The Federal Trade Commission does -

not charge for fees under$10.00. Other agencies, on the other

‘hand, have minimum copying charges. At the General
_Services Administration, for example, there is a $2.00
minimum. The Department of Defense, including its vari
subagencies such-as the Departments of the Navy and{Air
Force, charges a basic fee of $2.00, to which the $0.05
page copying costs are added. The agency charge toa citize

seeking a copy of a 20-page request would there/fore be $3.00.
) A 40-page request would cost $4.00. - y
‘ "Search .fees' vary even more widely than fees—for
duplication. At least one agency; the Civil Aeronautics

Board, has no fees whatsoever in conhection with searches
for requwted documents. Some"agencies — including. the

shall pay the costs of searching and copying such records.

. ." The wording of this statement seems to indicate that
mere examination requires payment of copymg costs. Ap—}
parently some individual requesters of information have
found this to be the case. William ‘G. Florence, who

" requested public inforrhation from the Office of the Assistant

Secretary of ‘Defense for Public Affairs, was charged’
copying fees although he protested that he did not need
copies of the documents. 3¥ =

Rates for copies of microfiche, mlcrofrlm and other
speclal techniques for reproductlon/ vary widely. Some
agencies simply state that rate schedules are available upon
request, Computer costs are usually given in vague \terms

~ -and said to be available upon request. The Departmient o
_ Commerce gives the rate for retrieving information stor

-.Jlmsary reprogramming)is doge at a charge of $10.00 per

"Tennessee Valley Authority, the Occupational Safety and

Health Review Commission, the Renegotratlon Board and

the Federal Communications Commissi — charge a flat -
hourly rate for searching, whether that archm7 isdone by
clerical or by professional-managerial personmel. ‘Ihat rate.

. usually falls within the $5.00 to $10.00 range, although spme
agencies, such as TVA, which charges $4 15 per hour, have
lower rates.

Morel common however, is the practice of charglng
separate. fees for clerical and profwsxonal-managerml
searches. In some cases." the charges for professnonal-

.
¢ . ‘,.
L L.

computers as $4.50 ' per mmute (maximum). Any
hour. (The'Department of the
material stored in the computer sit canbe obtained ‘‘in
approximately . the form' desi without substantial -
reprogramming.”) With increasing use of computers for
data storage, new problems of access and fee charges could
result.

~ The Civil Service Commxssnond,t‘he Department of- Com-
merce and NASA are amghg those agencies which will
cha;ge for searching even K records are not found or are
exempt from dxsclosm"? The Import-Export Bank has ’
deciged to waive fee the records  are located but not
releasable. Fees quzﬂl be charged in those cases in which

vy will not even retrieve
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requesfed records are not located. A requester may, then, be

P
\
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liable for large fees if, within the permissible time imits of

the Fol Act, agency personnel say they cannot locate
requested materials. Search fées are charged in all cases in
which records are found and- are available, unless the
agency.- specifically waives. all fees.:
_ Most, if not all, agencies-list general terms for the
. "vof fees. In most cases, the agencies follow the att

iver
ey

“general’s recommendation and state that the final deter- -

~. mination on waiver will be madeat the discretion of\ the
-_-’c.iire.ctor‘of the agency on a case-by-case basis.

* Payment of Fees: In general, if the total feeg are less’than).

. $25 and the requester has agreed to pay that amount in his
request, agencies will make information available. At some

. agencies,'deposits are required if ‘anticipated fees are in
excess of $25. Such a deposit is-required at the Renegotiation

- Board, although the published guidelines do not specify the
. i exact amount. At the Import-Export Bank, an advance
deposit of 25 per cent of the total for charges which are an-
ticipated to be more than $25, or a‘deposit of $25, whichever

is the greater, is. required before the request will be

,,proces'sed. The Civil. Aeronautics Board requires -

.” prepayment of fees of more than $100. At the Department of
Defense, the General Services Admipistration and the
Council on Wage and Price Stability, fees must be prepaid
before the agency will release any information. At the
Department of Commerce, the requester must pay search
fees before the agency will even begin tg look for the records.
Others may simply require that the requester indicate
maximum amount that he is willing to pay, figured from
published agency fee schedules. If there is a balance due on a
previous request, payment in full is usually required
any new request will be conslidereg. : .

actual costs of copying, but most agencies-seemt¢" have
adopted the position that publication in the Federal Register
.is “‘unnecessary and impracticable.” Many; however, in-
cluding the Commission on Civil Rights, the F'TC and the

Defense Department, will, publish such @n index.” -
Form of-Requésts: In general, the forin ;)'f the request is

specified in gteat detail. Agencies
“~ precise form is followed, the request will not be considered a
_ request under the provisions of the Fol Act. It is usually

demandgd that the requester identify, both on the request ~

and on ehvelope, that the communication is .an Fol
request. The request should reasonably describe the,
materials requested. A gillingness to pay fees should be

indicated and, in necessary cases, & deposit included. * -—

_ Agencies have apparently decided that tightened, ad:
ministrative procedures and rigid formats will facilitate the
hangling of an expected increase in requests. ’
requégter follows the published guidelines precisely, his

t should not be stalled for any procedural questions.

Ageficies have warned, however, that the time limifs.- -

2 . : b : ' o a
cified in the act will not begin until,.1.) the request is--— ;.0 2] Revenue Service, ahird agency whid#m&received

gpe

properly identified;- 2.) the request reaches the proper
-agency deshsand ) all difficulties involving identification
* of documents and payment of fees are resolved.

At the er agencies and many of the large ones, the
director usually designates one person to act as the Freedom
of Information officer. At some of the larger agencies,
though, and especially at the,decentralized agencies such as

oA

. PG

bfore- .

‘.lndico\s: Quarterly indices of available,i'rifoi-mation are * which they wil
usually available uppn request and at a cost not-to exceed the .

i clear that unless

the Department of the Navy, each division and b‘rar{:“h may
be responsible for handling its own requésts. ‘The Depart-
ment of the Navy has published a list of several dozen
separate officials and subdepartments- to which requests
should be forward®d, along with a general description of the
: ypes of records for which.such subdepartments may be
responsible. . ‘.T :
A

Although agencies may no longéf demand an exact
description of records, they have worded their requiremggits
for “reasonable descriptions’* se vaguely that they may*still
be able to deny records on the basis of inadequate iden-
tification. The Federal Reserve System, for example, asks
that the requester “‘describe records in a manner reasonably
sufficient to permit their identification withoutbnndue dif- .

ficulty.” No definitiod~of ‘‘undue difficulty” is offered,
however. ’ . ‘

e . 5
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Denials and ASPM information is denied, the rqquester
isin all cases-t6 be informed of his right to an adminijtrative -
appeal and to the form the appeal should take.“Ther ueﬁer
must usually"8ppeal within a certain period of time, but that
time limit varies greatly, from 10 days at the Federg],
Reserve System to a présumabty uninited period of tim
" the casé of the Import-Export Bank. Most agencies require
that a requester appeal his denial within a 20- ty 30-day
period. . L
Appeal} format is as important.as the formay for. the
original request, and the same caveats apply to filing of
. appeals. Properly identify the communication as an Fol
. request appeal; send the appeal to the proper appeal
authority; include a copy of the denial; and state the reasons,
and\precise legal grounds for appealing the decision.

Availabjlify of Releasable Records for Use: The FCC and the *
Federal Mediation and cqciliaﬁon’Service make requested
releasable information available for séven days, after
teturned to storage. The Economic
Development Administration of the Department of Com-

. merce permits the requester only five days within which to
examine records. A requester.will incur new costs if he does
not inspect the records within the specified time limits and
still desires access. Most agencies simply require that the «
requester be inforrned when and where the records will be

available for inspection. It such cases, a requester would be
advised to ask how long e agency will make the records

-available. ;
Q § -
he FBI, CIA and IRS

“Most of the federal agencies expected (Wall Stre
Journal, 2-19-75) an increase in the number’.of requests JOr
information under the Fol Act. That increase came. At s¢ine
agencies, the number.of information requests was almost
overwhelming. The FBI, for example, reported (St. Louis
Globe-Democrat, May 24-25, 1975). that the aggncy had,
through April, 1975, received 2,494 requests for u{é ation.
Of those, 1,789 came in April alone. The Central Intejftigence
Agency had received 1,613 in the first four months f 1975.
The main reason that the FBI and the CIA, alp: ith the .

-Guidelines

a huge-tesponse to the Fol Act, have received so many
requests is that these three agencies are those with the bulk
of personal files on individuals. Because most of the requests
"have been for such files, these agencies have borne the brunt
of the barrage of Kol queries. It is, then, important to see
how these agencies have respanded to the task of putting the
law into effect.

7
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At the CIA, most of the obvlous guidelines are conslstent
with those of other agericies. Photocopies are $§0.10 per page.
Clerical searches ate done at the rate of $1.00 per quarter-
searches, at $2.00 per quarter-hour. If a ~
be used fore searching for material, the
*$55 per hour. Requests, as at the other

8, must be clearly labeled and must give sufficiently

e. detelled descriptions of requested information fo enable’
\. agency staff to locate it without undue difficulty. The CIA
has also-made it clear that it will provide only “‘reasonably”’ .
accedsible information. The most unusual of the CIA
demands IS a requirement that historical researchers whq

. use the act to obtain information must establish their right to
the materlal by proving, that *‘serious or scholarly research
project is contemplatell.” Classified. material at least ten '
‘years old may be released if he can prove such intent. The
researcher must be wﬂling to author'ize prior review of his

manuscript. Should he fail to do so, he may well be denied
acclss to information. These requlrements the agenty
suggests, are to prevent -any disruption of the national.
security. Requests should be made in writing and addressed -
" to: CIA Freedom of Information Coordinator, Central In;
_telligence Agency, Washington, D.C. 20505 Appealsymust be

. lnwrlﬁng wmxin30days tothe same address. -

Rules ‘of the IRS are edsentially the same -as those for if
- parent dgency, the Department "of Treasury. Fees at the
»Department of Treasury are about or somewhat below the
‘average for other agencies. Copying fees are $0.10, which is
what ‘many: agencies charge. Np fees fot copying will be
Qharged if the requester makes his own copies. Search fees -
ly $3.50 per hour “or fraction thereof.’” Not only is this
fee lo or any agency, but it seems to cover both clerical
s and.professional searches. The request must

describﬁhgrecér in reasonably sufficient detail
to enable the Departrent. of the Treas em-
ployees who are: familiar with the subject of 4
tolocate the records without placing an .

the reque.
le burden on the co ent-thit, While

unreason
no specif
a record can be established, the requirem&y¢ will

¢ usually be ied if the requester gives the riame,
subject matterNand; if knoym, thé daté and looahon -
of the‘requested) ecord wever it is requested

ing the requwt furnislt any
hich will more clearly
1dentify the requwted records

-,

The regulauons list the persons to whom Fol requests should
. be addressed, both at.the national and IRS district levels.
Persons requesting information from e national -office.
should make- the request "‘\{ iting te¥ Assistant to the -
Cammissioner ( Public Affairs)! Internal Revenue Service,
1111 Conftitution Avenue NW, Washingtor, D.C. 20224,
Appeals must be made in wrltmg within 35 days to: Com-
missioner of Internal Revenue, c-o Ben Franklin Station,
PO Box- 929, Washmgtm, D.C. 3 e

'I‘he FBI has su rhap
the 1974 Fol Acl/%::g;\tsf
unexpectedly large. ¢ In addition, the bureau has been faced

tfl the problem of complying with .exemption 7, the so-

call investigatary file exemption, and still maintaining the
confiden f its various informants - and confidential

1 Although the FBI has not pu separate
: in the Federal Register, it.usé€s the gefferal
es of its parent agency, the Department of Justice.

e most severe blow~from
rsonal files have .been

i

T Yuidelines- specify. that both the envelope and the'.r

formula for a reasonable descriptxon of c e

8 ‘ e oo "
: . Lo,
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(The guidelines publ. in Federal .Reglster on Jan. 1

1975 and Feb. 19, 1975 are additions\p and amendments of

Lheprevlouslypublishedguldelines of Feb. 14,1973 — Title 28

of the dee of Federal Regulations, Chapter 1, Parts 0 and
Cherges for copying?t the FBP lll remaln 80 10 per pa .

Under the new law, search fees will be geduced from S\e T

_ previous levels. of Sl 25 per quarter-hour for clerichl sear-
ches and $3.75 per quarter-hour for professional-manag@(

.16)

. searches to $1.00 and $2.00 respectively, Computer time

will be at a rate of $188 per hout. Fees for searching”
copying will be charged, even when'a requester 6nly desires -
to examine the records. When expected fees aré more than
$25 and the requester has not agreed to pay an amount thaf °
large, the bureau will writé the requester and ask for .
firmation of Willingness to pay any fees. e guideli
note that *(1)n such cases, a request will not be dee
havé been received until the requester is nofifted’of A
anticipated cost and agrees.to bear it.” The meaning of

last statement is that the ten-day time lignit for responding to ¥
the request will not begin ‘until ‘the bureau hgs the P
requedter’s aSsurance that he will pay all costs. .

* Al fequests for information are expected to conform to the
Justice Department’s -general definition of reasonably -

f- .

'tb

. described records, i.e.# those which make, it possible for
- “records requested tobe identified by any procws that is not. t/

unreasonably burdensome ‘or disruptive of Departmen
operations.”” No definition -is offered, however, of
“unreasonably burdensome” or “disruptive ” Reduests .
must be in writing and may be sent either to the Deputy
At y Generdl, Department of Justice, Washington, D.C.
20530 or to Clarence Kelley, Director, Federal Bureau of
Investigation, Washington, D.C* In either- case, the
request
ation

s

1shopld be clearly marked “Freedom of Info

: Request" or “‘Information Request.” Appeals must be made

in writing within 30-days, elther to the attomey generabor
to Du’ector Kelley. -

How the Act is Working

There have been sonfe successes under the new law. The

. /th;’hassald(WallSIr et Journal, 5-16-75) it rejects outmghtJ o

e requests it receives. Prof. Allen®
llege “has, after years of effort,

es, 8-30-75) 725 pages of matenal
from'the heretofore tightly sealed files on Julius and Ethel
Rosenberg. Alger Hiss-has been (Newsday, '5-26-75) suc-
cessfully using the Fol Act to dislodge, albeit slowly, in-
fognation and government documents relating to his per-_ :
jury trial more than 20 years ago. . '

Responding to an Fol request by the: Negecork Times the
Departments of State apd Deferise ha lassified (New

one per cent. of
Weinstein ofvSmith
recelved (New York

- . York Times, 83-75) documernts which reportedly dxs ose
" that the United States had considered during tite Korean
..overthrowmg then-President Syngman Rhee.

ar

'~ But there were successes under the old law, too‘b And, as
with the old law, there are some disappointments and some

T outright failures under the new law. What is more, whén the

CIA says that'only one per cent«f the requests to that agency

- are refected outright, it does not speak at all to the issue of

delays, deletions and large fees. And with the large number
of requests. to see personal files, a ber which is.
(Washington Post, 5-29-75) as much as 75 per cent of the total -
fumber.of requwts atthe FBI, many of thoSe defmed

1
i
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_*s alrepdy begun'to féel the impact of its requirement that
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* significant about the

= Washington correspondent.
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as successes under the Fol Act. Many of the successesin the

area of personal fjiés may not be so much attributable to the
Fol Acg, however, as to the Privacy Act of 1974. Though the
- act'does not go into effect until Sept. 27, 197§, agencies have

citizens be guarapteed access to their pérsonal files.
parent, too, that many of those personal
terial 'whlc'}:( should never hav

one case, for example, Robert M. McElyain, a

It is becomning
files conta
collectedalp

. Massachusetts. junior high school teacher, wrote ( s

City Star, 6-12-75) to the CIA to discover if the agency had a
file on him. Not expecting that there, would in agtuality be
anything, he was surprised to learn that there was, indeed, a
“flle containing only one item. A letter of reply informed
McElwain that his file was “classified and divulges in-
telligence sources and methods’’ and could ndt, therefore, be
released. McElwain sought help from his congressman, Rep.
Robert F. Drinan (D-Mass.), who finally obtained a copy of
the file. What the classified document turned out to be was a
84-word personal letter from a Russlan school teacher whom
McElwain and his wife had met on a tour of the Soviet Union
eight years ago. The case raises several provocative

questions. Had Drinan not intervened, would the CIA have

been .

«

“eventually ylelded the innocuousyletter? Was the original -

denial based on a desire to avoid arrassment? If so, how
many other denials are still being lade simply to save an
agency’s face? * : . .
tiven with some of the “successes” there
disturbing signs of nonc

are often still

and Weinstein successes, for

example, has beeri the difficulty both men had, even under

the amended law, in getting the desired information. Both:

men were forced tofilg lawSultgbefore the agencies began to
. release significant materials. Even so, Weinstein has only a
miniscule portion of the estimated 48,000 pages of govern-
ment information an the Rosenbergs. The. St. Louis Post-

- Dispatch, too, has had to sue the FE] in an attempt to obtain

agency files on Richard Dudrhan, thé paper’s chief
If requesters are to be rew , it is in many cases the
result of such suits, or the threat of suit. Persistence and
prodding seem essential elements of any successful request.
Louise Brown, of the Public Citizens Tax Reform Research
Group, tells ¢(Washington Star, 8-19-75) a familiar tale. She

_ received, after many manths of delays, 800 pages of material
the group had requested from the IRS. When she complained
that essential information was still lacking, the IRS then,
and only then, released an‘additional 2000 pages. She said,
““Ttis is just another way of keeping secrets. They give you a
partial -answer jut they’ really. keep the significant
documents.” ‘o o . '

. Nor have charges about excess fees disappeared now that
“the law prohibits any but actual costs to the government.
Janice Mendenhall, president of, Federally Empldyed
Women, asked (Washington Post,
" about sex disgriminatiobn in employment by the Civil Service
Commission. ‘She specifically uested from the com-
‘mission a list of those jobs which were exempt from non-
disériminatory employment guidelines. More than two
weeks after her request was,made, Wendell G. Mickle, the
commission’s director of recruiting and exagnining, told her
that the cost for getting the information sﬁf‘ had requested
would be $39,500 and demanded a 20 per cent déposit before
the search would continue. : EE

pliance. What is perhaps most.

g29-75) for information’

Another growing difficulty may~be in. the area of -

4
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" the publi¢. Recently, Attorney

-to the effective
-eliminate.

b ' - AR\

vestigatory fjles and privacy. The full effects of-the Privacy |

Act of 1974 have not yet been fel(, either by the agencies or
General 1.evi denied { New °
York Times, 5-13-75) the Seneral #ountlng Office access to
some of thé FBI investigative f es..-'l‘he GAO has been in-
vestigating: the way in which thé FBI conducts its in-
telligence-gathering operations. In making the denipl, Levi
said that.individuals, whose identities might be disclosed by
releasing the files, have- right to privacy. Furthermare, he

~

“argued, confidentiality is éssential to the operation of some

phases of government and'law enforcement. To that extent,
he said, privacy.and public openness ‘‘a ,b not always con- -

. sistent or mllyvcompat,lb_le."‘ i

 In addition to ofher difficulties wiih the 1w, Ori‘Kelly has
written (Washington Star, 8-19%5) that théré are differing
standards.of interpretatibn from agency to agency. Kelly
points out that the Pentagon departments age gqnerallz -
among the most efficient and reasonable in the handling of -
requests, a point with which Morton Halperin agrees (Log

. Angeles Times, 5-22-75). But Kelly alsa writes that the 'FBI,

along with:the CIA.and the ‘Internal Rgyenue _Service, is
n,dong the worst in complying with the law. ... . = '.
Moreover, at least-two separate bills have already been
{ntroduced to amend.the Fol Act agaig. One, by Sen. Edward .
Kmnedy_'(D-l)dh,ss..) would proteet (New York'Times, 6-13-
75) agency employees who incur agency wrath for releasing
information. -Although @e Fol Act cyrrently provides 'ad-
ministrative penalties €r employees who “‘arbitrarily arfd
capriciously” withhold information, it appears \inlikely. that
such action will ever be taken. On the other hand, empfoyees
can be disciplined by agencies, for-releasing information

- against the wishes of his employer. It is riis;possible threat.

se of Que Fol Act: that Kennedy hopesto

Rep. Alan St n’(»ﬁ-’[‘ex.) has also introduced.a bill,

. H.R. 8591, entitled “‘Freedopi of Information Act Amend---
‘ments of 1975,” to give Congress. the power,to decide what

categories of information iay be withheld for Security
reasons. This bill would apparently eliminate the possibilify.
that the President could, en‘thé basis of one executive order; .
give agencies discretion to withhold information in the npame: -
of national security. ° S , r}lam .
About all that one can say about the act,which has been in
effect for only seven months, is that it isa better law than the
previous- one. It does .not eliminate - bureaucratic -non-.
compliance, but it does reduge the availablé opportlinities
for agency bureaucifats to use delay and fee charges to
discourage requests. Yartin Arnold pas written (New York &
Times, 2-16-75) that .« KSR
fz C b L 7
noonereally expects the gover nt to live easily .
with the new amendments. But under the new act,
information will be miore accessible to the puplic '’
even if it takes<a year of morg of cpnstant law guits [ -
to get the bureaucracy to begin to cooperate. " , \ -

Law sujfs have been filed. In the first half,of 1975; 222 duch **

suitsWere filed (Washington Star,.8-19-75) unfler provisions. .
of th . , . ) .
~Until the law is given shape by such court decisions,
agency bureaucrats gan be expected to‘take every available
opportugity to find ways to lessen the impact of the law on
their agencies. bara Ennis, chief of the .State Depart-
ment Freedom of/ Information Office, has suggested (Los
Angeles Times, 5%22-75), for example, that-a principle of
putting as little in writing as possible might be one agency . .

_response to the law. In that way, 'many otherwise public *

1
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dommenu and: memornnda would nqt. «!v'\.*_&n_st.‘ -
Joseph Tierngyp an Bl special agen {p'the bareau’s Fol
uctfm. has ul that t reqi;,ol pegotiates a time
"~ extension ‘wi equestb . He sald #the publlc is un-
' 'dehtmdlhﬁ of problems and in approtimately
m cent-of the canel has actually acknowledged-in the
Jni requm a wﬂl’ngmu toextepd the ten-day time limit
ding. ‘‘Most people have been ‘eminently °
le,” he aald “considerahly mare reasonable from:
Anidpolritthan the people who drafted the sttute.” *
_ w«shOuld be+able to enable.the bureauchats to live ~
’wlth the right of " ublitc to fublic documents, Certainly
t} present law pllows
hafidling cases without resorting % the kinds of abuses
- which cbaractefized their implementation of the 1968 act.
’ Already. however, abuses of the 1974 Fol Act are betng

-'rh.-m\ mation’ Act + A Praliminary AnMvSls
w Revia XXV gsummer 1987), p. 761«

71 KeanetRClip Davil
« Uniyersifyot Chicogp
) Dep,

2 vk, ent ot JUsive. Attorney al's N\gmorandum on the Public
Inter ien of 1 dmlnhfnﬂw Procedura Act, by, Ramsey Clark,
(Washington, 'Gover gment PPinting Otfice, mn The memorandum

- will hereatier rgenr,nd Mn Clatk.
Davis. op. it/ fo
Ibid. P . R n

Clark, op? cll w 26 27

3.8, Cond’uu. House, Commitiee on Goverrment Operanons Ad.
mlnulrmon ‘of ha Fraedom of lnlormnlon Ad H. Rep. ulv 92d Cong., 20
sess. st rep., p. 20 ° .

Jbid. Y ‘.

. U.S., Congr das, Senate, ;ommlnww\ the 4ud|c|ary Amondno m, Fraeddm
. of Information Act, S. Rep. 854, 99d Cong,, 2d sess., 1974, Contained in U.S.,
Congr ess. Jolnt Commitiee Report, Tha Fraddom ot Ipformation Act and .
Amcndmuﬂso"lﬂf (P.L. 93.502). Joint Committee Print (V‘shlnmon D.C:
Government Printing Ottic®, 1975), p. 161 : |

* 9. H. Rep. 1419, op. ¢it., p 18 , 4

lo.ma.DT FAT - R e !

v partment o! Jushce A"ormv Genaral’s Memo m on !he lnd
Amendments nhm Freadom of Information Acy/ by Edward H. Levi, *
(Washington, . Goverrment Printing Offfce, )ms) P 2 Ths.

?-.v-.-!-\l

=

. ‘memorandum wili Nareafter be reterred to as Levi. .
'12. Environmertal Profection Agericy, of al, v. ‘Patsy T-Mi
“(1¥F3) at 4208, o O'S. I3.
13§ U.S.. Condress, Joigt Committee Repor' Fraedom of Information Act and
- Amendmentsof 1974 (P.L. 93-502), Joint Committee Print {Washington, D.C.:
: ~Governrient Printing Office, 1975), p. 114. Hereafter referred to as Joint
R Commlhn Report. *
14 ibid., 115. ¢
15, fired h. Ko pt. Inc.. et'¥hy, Wi iam Colby, et al, case ro. 74. ms and74. um

K, ot al, ll LW 4201

oprth U.8. Circuit Court !} eals. B —
16, 1bid., p. 120 T - .
v s V7. 10id., p..04, . \ [S
v Io cn)p N - ‘ - o
ud..n : . N
\ : . \
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procedura fd'r implementation Pot the amended

s FoI Act ’wergrequlred to be published .in- the Federal
Federal ,Register citahons for selected

‘ ) cie;,fonow' - ]
Féb, 19, 1975: ‘ SN

Agéqcyfquﬁlemah lD_evelopment' - . 40 FR “.7327

1 Departmentof Agriclguré .\ , - . 40'FR 7341

: Central Intelligence Agericy ', R 40 FR 7294

: ; Poard - ‘ 40 FR 7241

6epqrt ense. 40 FR 7242

ag 4 FR 7238

tlonsCommisswn 40 FR 7311

vCanmisslm 40 FR 721

ygé Commission : 4 FR 1

it of the Interior .. 40 FR (7304

' - - Departmsent of Jistice ~ e 40 FR Y261
Deparfment of Labor 40 FR

\
i . . , .

L - ' ° Co [P
. - . -

Cror uu'om NO. 343 .. pe

he agenclesa geat deal of didcretion - . *

;oomof’zs’

T A h
iid., p. 9, ° o
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pecordeld. -If the agendies do not want a law which s even

mere rigid and less discretionary, they might find it wor-

. thwhileto ponder Rulph Nader's assessment of the new law:

>
.

t

75

7.
28.
29
m/

N

It'is important to remember that the execﬁtlvc
branch' made the. bed in which it now finds itself.
Congress did not epact the 1974 amendments wijly-
nilly or In @ fit of anti-executive emotion, but (515
after the rights guaranteed under the 1966 act h _
been systematically denied for eight long years,’
and a careful, complete record of the abuses of the
1966 aot had been complled.

Joint Commitiee Repon., ¥p cu w m

. Levi, op. ¢jt., p 10
bid., p. 12. ) .

6. pbid. e ! . v

ind...p. 13 N R
ibid., p. 22. | - : . .
ma . ) o

[ PR, BU 14

s Department af Ju':hce ANMorney. Genaral's Dacember 1, 1974

“"Prdlmlnl‘v Gyid dum, by Willlam B. Saxbe, confained in

32.
L
34.
35+
34.
37.

3.

ﬁs Teﬂm‘ Freedom of Infor ion Cemer Report No. 337, May 1975, p.,
Joseph Tierney, Special Agent for® Ir,q\-“ﬂl teiephone In'ervlev\z held on July

At

JolnfCommmn Repori, op. ¢it., pp 519.4¢. Hereafter referred j0 as Saxbe.
Joint Commitee Report, op. &It p. 183, .

Saxbe. okcl!lp lO(Joln' Commmn Regort, p. 548).

toid., p. 11

Ibid., p. 10. . . »

Ibid., p. 15, )

See Apperlix A for the list of aoencv9md¢|lr\es pubtished in the Federal
Register. Facts and figures in the tollowim section refer to those published
regulations.

Saxbe, op. ¢it., p. 12.
39. Letter from William G. Florence to Elrift Nc"les March 17,1975, Foramore ~

complete discussion of Florence's prgblems, see Edward Karam,." The Fou,

29, 1975

.Ibid. Tierney sald, for example, ma? some sources have beery raluctant to '

divulge information, whether on subjects such as bank robberjes or sub-

lev activities. Informants in some high crime areas are eipeclauv fearfut

* ’ [ -

NASA . ' » 4 EFR‘7244
: 40 FR 7290
timplSecunty Agency, -. 40 FR 7303
N'gtional Security Council’ »— - , 40°FR 7303
. X 40 'FR 7316
Departmentbfsmte~ 1 ~40 FR 7266
" TVA o 40 FRA~732%
Departmmtoftfe'l‘reasury . 40 FR T337°
_Wage and Price Stability Council - 40 FR 7233

‘Feb. 21, 1975 T, )
FederalReserveSystem(part) {(*!. 40 FR 7620

Feb. 4, 975: . ‘

'Federal Reserve System . 40 - FR . 7896
General Services fidministration . 40 FR 794
90 FR 1277
IntemalRevenueSemce : 40 FR 794
NuclearRegulata'yCommission 40 _FR 7893

10 .

-

for melr!Mewandareconcernedmﬂ thelr identities might become known in
the community. Tierndy even said, ‘‘We’ re losing a bit of our own. confidence.

We're rot sure we protect: them.’* The Privacy Act 41974 will un. -
tediy have an Jmpact on the agency’s guarantees df Aonfidentlality.

Under that law, inyéstigative agencies are per mitted to horor requests by an
nfor memt th m his Idenmv and any information he wluh'eers remain

secref. . . ) . 5
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IMPL EMENTING THE AMENDED FOLACT

Oftice of Economic Op rt"un'My
11 Busineas A tration
ment of 'n'anaportldon

March 3, l’ﬂ '
Securities and. ExChangeCommLsslon '
U S, Information Agegcy

March 12, 1973:

Departmmtof Canmerce

P10 .
Veterans Administration . 40 FR O350
. March 21, 1975: .
. National Science Foundation 4 FR 12710
) Apcil 2, 1975: : :

0 FR 792 TVA (search, duplication fees) 40 FR 1474

0 FR 7898 April 18, 1975: '

40 FR 7915 (Amnllsalonon(lvlll(h;hts 40 KR 17267

o FRNI47 May I, 1975: . ‘-
L Health, EdutauonnndWeuure 4 FR 18097
A0 FR 8797 May 28, 1975: :

0 FR' 8805 Federal Trade Commisaién (revision) 40 KR 23278
oo . June 16, 1975: :
40 FR 11551° NatlonalEndowmenHortheArta 40 FR 25522
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