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This report is one of a number of studies supported under a grant

_from the John ahd Mary R. Markle Foundation to Rand's Communicatlons
'Pollcy Program., WOrk in this field has included’ economic, social, and
'1ega1 ana1yses’of such areas as the development of cable television,

'the 'uses of ‘telecommunicatiens for the de1ivery of public serVices, ﬁy

the problems ‘of+media cross ownership, " and the effect of television

i

news on local political awareness. L . ‘ _ ‘ .

N . 9 . ! ' .
The report’” treats an area of increasing concern in the federal

' regulatlon ei\tsievision and radio'broadCasting In recent yearg numer=-

ous pet1t;ons based on complaints about employment practices or program

'content have been d1rected by citizen groups toward particular broad—
‘cast stations. In many cases these complaints are handled through

mutual agreement between the broadcast station and the citizen group by

spec1fying modificatlons in pract1ces and procedures. In others, adju—

dlcatlon 1s requ1red However, th1s prOCeLs raises a dilemma. On the

one hand the Federal Cgmmunlcations Commigsion is directed to regulate

broadcast -services so ‘that the pub1ic interest, conven1ence, and -

_necess1tyV are served. In this dec1sionmaking process the public has

a right'to be heard. On' thé other hand, the potential problem arises.

of citizen groups using petitioning power in an irresponsible and

abusive'fashion..impairing fhe‘broadcaster's-ability to serve the
public interest, as best he sees‘it g
With ghis dilemma as its cqptral point of focus, this report has

several components (1) -it dgscribes some of the avenues open to cit1—

zens seeking to 1nf1uence FCC policies; (2) it describes the history

of c1t12en participation, through petition and settfement, in broad—
cast 11censing; (3) it traces the evolution of an FCC policy statement
regarding citizen agreements and analyzes it, especially in the light
of four.recent cases before the FCC; and (4) it makes recommendations‘

»

prova1 of  citizen settlements, without 1nfr1ng—

»

ing on the rights and'oingations of broadcasters.

.
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SRR e Prior to 1966 the Federal Communications Commission was able to
‘ regulate broadcast stations wIthout any significant participation by
. B local citizen groups in the CommiFsion s licensing decisions.\ Then,
3 » in 1966, the courts ordered the Commission to grant standing to
B . citizen’ groups so that they too could file petitions\to deny the
kS ’licwrses of incumbent broadcaster;s.1 The Court's action opened new
avenues foﬂ»citizen participation in the Commission s affairs, and
at the same time raised policy iSsues that have forced a rethinking
of the CommissiOn S approach ;o broadcast regulation.
.Citizen groups got off to a slow start in filing petitions to‘x
deny, and not until the early 1470s did ‘citizen petitioning begin
in earnest.. In the early years of petitioning the Commission .acted
i indecisively toward citizen petitions. It delayed action in so many \
_cases that a large,bécklbgvofvover 200 unsettled petitions was in |
'the'Commissioners“ hands as of -August 1975. The Commission‘also
actively attempted to block greater participation by citizen groups
o but was repeatedly and resoundingly rebuffed by the éburts, which
ordered the Commission -to ereate a larger role for citizen groups
ip broadcast- licensing procedures.2 < ' o ‘

While the petitioning process was developing, it became evident
that defending against a citizen petition Would be an expensive affair
Af, : ) for broadcasters. Broadcasters wou;% have to. incur legal'fees detour
v station personnel from their usual tasks, and suffer delays in license &

renewals as a- result of citizen petitions. To avoid the expense of

defending against citizen petitions, broadcasters began entering
; ST )

- 1 . 3 a .

ijice of Communzcatzon of United Church of Chrzst v._FCC
359 F 2d 994 (Db.C. Cir. 1966)

_ ‘ The’best examples of such court decisions are the three separate
L Office of Commmicatiom of Unzted Church of Christ v. FCC cases decided
o .by the Circuit Court for the Distriét of Columbia in 1966, 1969, and
1972, and reporfed,'respectively, at 359 F 2d 994; 425 E. 2d 543, and

465 F.2d 519 ' .

. C e . ” '
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i o~ »agreements with those citizen groups that had filed petitions to‘deny

« .

\

- =vi+ -

the1r licenses. In ‘these agreements the broadcaster typically under-

takes to make certain changes in his station s operations. The broad—

caster may promise to change his. employment policies, to support the
local production of broadcast programming, to refrain”from broadcasting
certa1n types of programming, to attempt to broadcast greater amounts
of other types of programming,_and occasionally to, reimifirse the
q;tizen group for ity expenses in prosecuting the petition to deny. a
In return for the broadcaster s promises, the citi;en group usually
agrees to file a motion with the Commission to. withdraw its petition
to demy and to encourage the Commission to renew the station's license.

The Commission became concerned over this process of petitioning

and settlement for a yariety of reasons. The Commission felt there

was a danger that citizen groups would usurp some of the Commission's

own regulatory functions through the device'of.citizen settlement.
jrhe possibility also‘weighed.heavily in the Commission's thinking
that citizen groups might abuse their new-found petitioning'power' .
_.some agrtements,'thrOugh the 1nflexibility of their terms, might in=

frrnge on the broadcasters ultimate responsiU11ity to serve ‘the public

lnthth Thus the Comm1ss1on recogn1zed a need to regulate the entire

dg,reemant:s process. ) \ .
The Commiss1on, however, did not find it easy “to. decide on an _

acceptable regulatory scheme. After a period of confusion and delay,

> the Commission finally issued the Proposed Policy Statement and

Jof~cc of Proposed Rulemaking in the Matter of Agreements Between

“n,adcaat chenseea and the Publzc, (hereinafter called the Pro-

posed Aqreements Rulemaking). Although the document ‘was adopted by

a unanimous vote, it was vaguely constructed and could supportlmany
confl1ct1ng interpretations. .In fact, at the time the C0mmission "
adopted the Proposed Agreements Rulemakzng, Commissioners Ben L.

Hooks and James H.- Quello each issued separate concurring opinions

, wh1ch strongly suggested' that they had fundamentally different per-

Spectlves on many issies addressed by the Proposed Agreements

Lpocket 0495, FCC 75-633 (June 10, 1975).
- . ';'.
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Rulemaking. Thus it would be diffi' 1t to p%edict Commiss on poIicy

with any precision simply from a readin'
Ru Zemak'z,ny )

4

The Commission s actions in reviewing agreements foll‘wing the

. which Commissioners Hooks and Glen:§. Robinson formed theé minority.

o Hooks'and Robinson supported a/tead ng of the Proposed Agreements ‘

Rulemakzng that would adopt a policy of less stringent review of R
‘particular agreements and lead to approval of more agrebments than’

‘ the majority was willing to accept. Among the members of the majority,

~Commissioner Quello was notable as the most vocal prop nent of a policy’ o
requiring review of all agreements and rejection of all agreementi

V that impinge on broadcasters flexibility or that contain overly
specisic cléuses. . R _
ile. the Commission was considering the Proposed AgreeMents

Rulemakzng, it also had before it the roposed Reimburgement Rules

maktng dealing specifically with the/problems raised by broadcaster- ' .
s citizen agreements that.called for p ymengutf fees' from broadcastars
to citizen groups. The potentialvf r improper and excessive payments
prom[

to citizen grodpg and the danger o ting extortionist behavior_

,;‘ : by-citizen groups appeared to be’ :major concern for the Commission

when it embarked on ‘the inquiry.
The Proposed Agreements RuZ making was concluded six months

" after it was initiated with the issuance of the Agreements Report
y and Order. The Agreements ﬁep rt and Order outlined the Commission's
seli

polieyt+——eitizen agreements could not inflexibly bind broadcasters.or

. .
- ) R .

1Notzce of Inquiry and Proposed Rulemakzng in. the Mbtter of I’

>imburgement for Legitimate and Prudent EdpenseS(of a Public Int

Group for a Comsultancy to a Broadeaster in Certain Instances,
Docket 19518, fCC 72-473 (June 7, 1972).

. ZF%naZ Report and Order in the Matter of Agreements Betwee?
- . Broadcast Licensees and the Public, Docket 20495, FCC 75- 1359
- T (December 19, 1975).

Ve g

e .
.interpretations. The Commission lit in a sédries of 5-2/ votes‘in - \\<rf
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\c. ' ) - . o,

allow for'éxcessive'delegationS°of responsibility to citizen gr0upS' | )

‘ broqdcasters must retain the right to modify‘agreemeﬁbs if- they . N

believe the modification is .in the’ public interest; and all citizen l "3

agreements incorporated into license applications will be treated

~as representatidns to the Commission and enforced- by the CommissiOn s

.

¢ 7 R !

»

promise vs« performance standgrds. <. R I

The'Pﬁaposed Retmbursement Rulemakzng was clgsed shortly “there-

Cafter with the issuance of the Rezmbursement .Report and OPder.l' The:_ .
Rezmbursement f%port and Order drew heavily/pn the.principles stated in
, the A;reements Reporf and Order and simply noted that the Commission's

policy toward- reimbursements would be a direct extensiom of its policy

. . N '

toward CLtizen agreements._ .
The Agreements Report and Order and the Retmbursement Report K

and Order outline 0nly the most basic principles that the Commission

1ntends to apply to citizen participation in the licensing process.

In d01ng so, they ovetlook a variety of. specific and concrete meas-

ures which could lead to more effective ‘citizen participation in ;”

broadcast licensing without infringing on the legitdmate interests

of licensees. For example, the Commission could have pointed out

its ab111ty to control abuses of the agreements process through thel

app11cation of Sections h03 and 5063 of the Communications Act,

wh1ch outline various investigatory powers and criminal ‘sanctions.

‘At tHe same time, the Commission would tave provided a more explic1t<

statement of an intention to treat responsible, good faith citizen

agreemehts on a par with commercial contracts signed by broadcasterS‘

. and to enforce with special care any agreement that seems to rectify sub-

stantial faults brought to light by a petition to deny. By following

N

a policy designed to deter abuse but to,also promote legitinate

v
’

1F1nal Report and Order in the Notice of Inquiry and Proposed
Rulemaking in the Matter of Reimbursement for Legitimate ayd
Prudent Expenses of.a Public Interest Group for a Consultdney to
a Broadcaster in Certain Instances, Docket 19518 FCC 76-5 (Janu-

.

. ary 9, 1976). : . : i

47 U.s.C. 403 (1970).

347 v.s.Cc. 506 '(1970). ' '



'.jcitizen participation, the Commission could do much to Create a regu- = . '

d
latoryaenvirohment based .on® a philosophy of cooperation and negotiaY

AN
tion bstween broadcasters.and their audience in place of ‘the present . :

~

environment characterized by mistrust and adversary proceedings. ) .
wt

Beyond the immediate {ssues. raised by the Agreements Report and RS
Order and the Retmbursement Repd?t and Order lie the more fundamental :‘"

s

problemé of creating and nurturing & responsible and eﬂfective citizen -®

. lohby., If thé qommission is to treat citizen .groups as an ally in "

p(omoting the public interest broadcasting——as the Cou?%\has sug- LA
-'gestedl——then the Commission must pegin consiaering vario ous’ additional
steps tg promote citizen participation. Althqugh citizen groups can

exert a: gréat deal df leverage over roadcasters, the fact- remains .

v

) that many Such groups do not have accesd te the legal talent and ’

resources necegsary for effective representatiOn before the Commis- . ’ <

sion. .The . time seems ripe for the Commission to consider a variety

. of funding or compensation schemes which would reimburse publi inter—

\venors for‘gqu/fai%h efforts in promoting and protecting~the p,blic >~ .,

\ .
interest in broadcasting. : : ‘

- Finally, large areas of relevant research yet to beﬁuddertaken ’
deserve mentiBn. Follow—up studies designed to(measure ‘the impact .
and success of citizen agreements,are necessary for a better under;
. N e . . .

~
standing of broadcaster-oitigen relations. "Data on the tost of 1iti- >

4

gationfand representatian at the Commission are sparse,,and‘research
designed to collect this information is critical gg.an)understandiﬂg

of the economic. forces leading to petitioning and settlement..2 The! '
same data, “in conjunctiop 'with a study of ‘the internal management . .

practices of the Commission, could lead Uaﬁnactical suggestions for

streamlining the Commission's opefation so that broadcasters, citizenu o

‘groups, and the Commission alike could benefit. o

~ e

1See ijice of Communzcatzan of United Church of Chrmst v. FCC _ _
425 F.2d 543, .546 (D.C. Cir. 1969) where the Court-.obgerved that®a : .
public intervenor was improperly treated as-an opponent by .the Com- '
mission, and not as an ally-in promoting the public interest.

See App. C for a discussign of the economic® motivations under- '_ -7
lying the litigation -settlement decision. —_— ’ ST

~

+
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e ‘..: I INTRODUCTION . ~ T

. -
. o
. ] . .
. i - . ) TN
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- Q. . - .

The Communications Act of 19341 directs the Féderal Communida—

tions Commission to regulate broadcast services SO thatkthe‘ 'public
interest, convenienc?‘ and necessity" 2 are served. This,reportf N
"examines the role the ‘public plays in determining ‘the dimensionl
of the public interest. : k : ., 2 o
) Few have ever been bold en0ugh to attempt a precise definﬂtion
of what Congress/meant as -the public‘iﬁterest\“' It 1s a concept , v
as vague and as hard to pin down as. the meaning of obscenity, f
which Mr. Justice Potter Stewart could only say, "I know it when I
.see it.' 35 It 1is a1so a dynamic concept, constantly:. changing over -
time,. As technology advances with the spread of_cable television
apd with the opening of UHF and additional VHF freqUencies, and“as
sociegy becomes increasingly dependent on e1ectronic media for news,
eddcation, and entertainment the definition of the public interest

in broadcasting must expand, adapt, and_ adjuSt to a new reality. ,:’
. Thus, even if 1e is possible to articulate today s public interest,
At would take extraordinary prescilenee to be able to define it for
all future circumstances. » . ,)/V/A x N

Evidently, the public interest" is a flexiblegstandard subject

to artful interpretation. Whenever.goyernment 1s guided by such a
malleable rule, two queStions are of paramount importance' (15 Who
decides7- .and (2) What oncedure will be used in arriving at a
‘decision7~ In the case of broadcasting, the courts have ruled that
the "Commission of Gourse represents and indeed is Ihe prime arbiter

of the public intere§? . But 1a arriving at its .final decision as

LY

A} - N - . . >

Pl : . ] . . 5 1 . . .,v
°147 U.S.C. 151,%et. seq. (1970) L
247" u.s. C.. 307(d) (1970). Lo St

. 3Jacobe.ZZ‘Ls v: Ohio (Stewarth J. concurring), 378 U. S. 184,
L "197 (1964) . -

Offtce of Communzcat;on"bf the Unzted'€hurch of Chrzst v._

- FCC, 359 F.2d 994, 1003 (D:C. Cir.,1966) - v

. . ‘ : » . : v )
—r . . e

™ _ 12 ' - : .
. . e o R C. . o
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\wich a,special ability to gauge and measure the dimensions of. pubLicWJ”

to what is" and is not in the public interest, the Commission s regu-
latory duties are guidedJ&f not limited by our national tradition ,
that public response “is the most reliable test of ideas and’peffor

mancé in«broadcasting as in most areas of life."1

. : /
Thus, the public is viewed as a cOmpetént and tru‘\worthy party —

interest. To%make use of the public s perspective 0n the public
interest the CommlSsion has established a wide variety of procedures
. to facilitate ‘public participation in the management and regulatlon

of broadcasting. These procedures raoge in complexity from the most
tntormal suggegtion or complaint to the, intricqte, time -consuming,
and extpbordinarily ‘expensive license challenge wherein a party seeks -
to oust a broadcaster from his cginnel and to. take his place on the
dial. - : oy ’

’ .

Chapter II describes some of the avenues open‘to‘cftiZens who .
wish to influence Commission policy and decisionmaking., .Three broad
categories of citizen participation are discussged: (l) direct contact
between broadcasteé!rand citizens, (2) citizen participation in the -
Commission's rulemaking process, and (3) citizen involvement in the
-Commisgion's broadcast licensing activities. The chapter also dis-

. cusses how a citi;en group might allocate its res0urces betwgen the
vaqﬁhus avenues of participation. .. : ‘ '

Chapter III focuses on two methoda of citizen participation‘that
have recently gained pppularity but that have ;also raised significant
and intriguing policy 1issues for the Commission: 1) petitions to
deny and (2) citizeh settlements. The petition ‘to- deny can be used
. by citizen groups to question whether a broadcaster is serving the
public interest. Ir\avpetition is successful, a broadcaster may lose
his license as a result of citizep protest before the dommission.

But rather than prosecute a petif%oﬁ‘through to 1its coqpletion broad-
casters and citizen- groups often reach understandings d%signed to
. resolve‘many of the issues raised in the petition. These understandings,

——

'1bid. .




&
roughly analogous to out-of-court settlements in eivil cases, are

embodied in citizen agreements - It is the status of these private

agreements designed to resolve issues of public concern that causes
L

many problems for the Commission "The’ relation between the petition

¢

to'deny and the citizen settlement is explored'and some of the more

' _frequently used procedures in arriving at citizen settlements are

is described “and special attention is given to problems raised
agreements, that allow for reimbursement of citizen. group expenses.

Some of the statistics generated by the petition and settlement

processes are also considered. .

The Commission took explicit notice of the unique policy Prob-
lems raised by petitions to deny and citizen settlements in June .
1975 when it {ssued the Proposed Policy Statement and Notice of Pro-
posed Rulemakihg in the Mbtter of Agreemeﬁts Between Broadcast
, Licensees and the Publzc (hereinafter called the Proposed Agree-
mautc Hulemakzng), described and analyzed in.Chap. IV. -Some Com-
mission policies are criticized, and a series of recommendations
for additional or modified Commission procedures are developed in
the chapter. - !
‘Since” release of the. Proposed Agreements Rulemaking, the Com-=
mission has had the opportunity to apply its policies‘to a variety

of'renewal controversies. In Chap. V application of the Proposqd'

“ S .
Agreements Rulemaking to four recent cases is examined and evaluated.

In some cases alternative grounds of decision are explored. The

chapter also considers a recent citizen settlement which has not yet
- reached the CommiSsion,but,which is sure to cause contraeversy when

it does.

Chapter VI describes and analyzes the Agreeménts Report and
Order,2 which contains:the final statement of Commission policy

. o i

Docket 20495, FCC 75-633 (June 10, 1975).

Zliﬁal Report and Order in- the Matter of Agreements Between
Broa@pau& Licensecs gnd the Public, Docket 20495, FCC 75-1359
(December 19 1975) .

14 T . '
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" examined. The history - of the petition to deny- -and settlement pdzcess,
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. LI
toward citizen settlemenﬁ} The Reimbursement Report and Order® is
also considered in Chap;'VI.’ Since the réport {racks the history
of these two :ulemaking pro'c_:ée'dings' from the initial set of problems
that led to the originai‘inqdlry through to the Commission's final
rulémaking proceedings, some-observatiohs on thg'sucgess oﬁ fhe.ruie— :
making approach are also offered.’ . ’ . o ) s
Chapter VII contludes the report, bflnging tOgether.major
factors ,in the deQelopmeﬁt of the gommiséibn's ;olicy.and'prqbfaing
a sét of reéOmmendations for furthéf°reseérch. ‘ . .
Appendixes A and B-repfoduce relevant portions of the Pfqposed
Agreements Rulemdking aRd of the Ag;eements Report and Order. Appen-
dix C is an economic analysis of the factors that Qetermine whether
pé;ties continue 1itigat1ng a petitibn or whethet,tﬁey reach. a 3
settlement.’ The analysi; is preseﬁtéd in a‘felatively nontechnical ’

fashion, so no prior exposure to economic tﬁeory is necessary.

lFinaZ'Report and Order in the Notice of Inquiry and Proposed
Rulemaking in the Matter of Reimbursement for Legitimate and Prudent
Expenses of a Public Interest Group foy a Consultancy to a Broad-

caster in Certain Instamces,-Docket 19518, FCC 76-5, (January 9, = .
1976) . . .
~ . . ‘ <
Iy L]
-, 1 5
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IT. MECHANISMS FOR CITIZEN INVOLVEMENT . ’

~(//j.i <y e e»l o ;'\

Wheanong:ess ‘established. the Federal Communications Commission
Ny in 1934 it provided the Commtq\ion‘with two powerfuL tools to be
l used ip regulating broadcasting in the public interest. The first’ ”\
| llS a Proad rulemakin§ power whicﬁagrants the %ommission the autbority )
to régulate and control’ the loperaatin&procecrures of all broadcast
‘ statgons within the United States.2 The second is' the Commission's ;"
'h power to grant, renew, and revoke broadcast licenses. OpErating a
broadcast station requires a license from the FCC.3 'Broadcast-..
licensees hold their license for a maximum of .three years and then
| -apply to the’ Commission fgira renewal if they wish to continueir
-operating.a Under the terms‘of the Communications Act, the COm— ’
mission cannot renew, the, license u less it first'iinds that the
renewal would seryeuthe "public inﬁerest, convenience,\and
-necessity."” . .

Not on1y does’ the public have @ right\to make its volce heard |
in rulemaking and 1icensing procedures before the Commission' the
public a1so has a right to approach broadcasters directly wi ideas,
comments, and suggestions ang7to examine documents which. bro:dEasters
must keep in a public fil-e.6 Moreover, broadcaeters have an affirma-

tive duty to seek out c9mmunity reaction and to‘tailor parts of their
programming to commutiity needs and desires. Thus, the public can
attempt.to influence broadcasting either by: ‘(i) approaching broad—

&

casters difectly; (2) becoming invol&éd»in_the:Commission's rulemaking

~ procedures; or (3) entering the Commission's license renewal pro-

ceedings. .
vlCommunications Act of 1934, 47 u.s.C. 151, et. seq. " (1970).
24,7 U.s.C. 303 (1970).
347 v.s.c. 301 (1970). )
%47 u.s.c. 307(d) (1970). ‘ - .
OTbid. - " | |
6

See 47 C.F.R. 1.526 (1974).

16 | :‘



_(,_

-

DIRECT- CONTACT BETWFEN THE PUBLIC AND BROADCASTERS

There are - three basic devices used by the Commission to ensure
that the public has at least a m1nimal opportunity to make its- opinions
. known to broadcasters:,.ascertainment announcements inviting public .
‘ . ’ w
. - . ‘ ’ \
. Ascertainment . ' : N ‘ ' .

. L}
. .
*

V/L ' '. The Federal C0mmunications Commission has s\tated that a broadcast

licensee has an Ohllg%tloﬂ to make a "diligent -positive,'and‘bontinu—~

-

- )participation in station gffairs, and the public file.
- 4 oA ) )

-~

» - ing effort...to d1scover .and fulfill the tastes, needs, arrd desires bf
. o his service area for broadcast service..; TS ensure that broadcasters
make at least a minimal effort toward ascertaining community broadcast'
“i needs, in l960 the’ Commission issued the first in what was £o become
- ~a long series of policy statements and opinions dealing with. ascertain—
1..'. - . As jirst outlined in, the 1960 Report, ascertainment did not require v
. licensees to §§$f any material describing their attempts tolgauge com~ .

munity ne ds part of the renewal process. Then in’ l965 and 1966. in

£

an attem w&b make ascertainment a,more rigorous and formalized pro—/// ~
cedu‘e, the.Commission amended portions of the commercial broad‘ast

application forms so’ as: to require renewal app.[cants to’'outline the

.
s

procedu&gs they used in contacting community leaders.?

‘There followed a five—yenr period of uncertainty as to .the p?ecise

. - nature of FCC ascertainment requirements.. During ‘this period, stretc'—
‘ ing roughly from 1966 to 1971 the, details of ascertainment requirementdﬁ
for broadcast licensees were developed on a case- by—case basis.3 How#/
- - . ever, by l97l the Commission had received so ma?y requests for '

.
.

”

Hcport and Statement oj Policy Re: Conméssion En Bane Program-
ming Inquiry, 44 F.C. C 2303, 2316 (1960). - :

2The AM-FM Folms were amended by Amendmentaof Section 1V of
Iroadeast Application Forms &01, 314, and 815, 1 F.C.C.2d 439 (1965),
and the TV forms were amended by Amendmant of Seetion TV |of Broadeast
Application. Korms 301 305, 14, 315, 5 F.C.C. 2d 175 (1966).

3Gome.of the major cases involved were Minshall -Broajleasting. Co.y ” -
J11 F.c.c.2d 796 (196,8), Sfowr ‘Empire Broadeasting Co., 16 F.C.C.2d 995
T (1969); and City -of Camden, 18 F,C.C.2d 412 (1969). "

Q I S ) : | : 1'7‘- T L ;‘v‘.'f
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clapifitation of its ascertainment rules, and the ad, hoc procedure
--had grown so cumbersome, that it issued the Przmer on Ascertainment
.of Conmunzty Proklems by Broadcast Applzcants, (hereinafter called
the 1971 Przmer), which summarized the Commission s ascertainment
policy in‘a question and answver, format _ . C =
o t - ,fThe 1971 Przmer describes a four-step process to be followed *
| by broadcast licensees. The first step is for the broadcaster to
:\,-‘ "determine the demographic and socidgleconomic composition of hiitcity
' of'license.‘ The second step in the 1971 Primer’ 8 ascertainmen-v )
process must take place within'six-months of filing a license
sxrenewal: management level employees or the principals of'the sta~
tion must’ interview community leaders representative of a, cross ?\;
»sectJon of the city of license as revealed by the, demographic —
,é,ﬂ , study.z At the same time, the, station must undertake a random
'} A . . sample survey of “the general public in"order to collect its e
;, . ' reaction. to local broadcastinﬁ The'%ourth-and'final step follOWs
o the completion of . the surveys and requires the licensee to. list
T}gf .. the problems angd needs ascertained évaluate those problems, and

T then determine the steps it wifl take to relate broadcasting a%d

station operation to conditions unc0vered in ‘the, course of ascertalnqt

Y ' - f
. .

3 , t . :
ment. : R I S

8
s

Although the l97l ?rzmer is. the most’ complete availaBle gdee
“to ascertainment requirements, the Conmission has ‘continued modify*

. ing and amending its procedutés. Perhaps the most: significant

. A 4 - SN
N . . ’ %, s .
- ha7 reciciaa 650 9. . _ Co

2The interviews may be held in person, thr0ugh "joint meetings
(see Southern California Broadcaster's Asso¢iatiom, 30 F.€.C.2d 105
*(1971)) or through telephong interviews (see Southerm . Caszbrn?a
Broadcaster's Assoczatzon, wl F.cC. C.2d 519 (1974)). ‘

P The broadcaster is not bﬂliged to broadcast programming treat—
“ ing all the problems uncovered as a result-of ascertainment. The
‘good faith judgment of the broadcaster is to determine which problems
receive coverage. Programs must be scheduled so that they are rea-.
‘ .sonably effective in reaching target audiences. If a broadcaster:’
proposes to deal with only one or two community needs “then a
P "prima- facie" question ag to the broadcaster's service of public
. interest is raised. See 27 F.C.C.2d 650, 684-685. ) '

| i o : .;< : 'ﬁ' .;].8 . | : - ; ' .
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modification oécu;red in 1973 when the Commission released its Final

Report and Order in Docket 19153, Forﬁulation of'RuZes and Policies

Relating to the Renewtil of Broadcast LiCenses.l _The Commission wanted

. : +
to change ascertainment from a six-month process culminating in the
tri-annual license renewal proceeding, to a continual, ongoing function

ggnuiring annual compilations.. Licensees must now annually cémpile a

" list of the ten most significant broblems and needs of their service
areas and present a descriptibn of actual '‘or proposed programming

"~ aimed at fulfi}ling thosé needs. The three annual lists co;respond;

ing to the license period must be submitted to the Commission as-
part of th‘renewhl application. lThe station must élso,kéep a copy
of its list on file and open for publiéiinspection.

Recently the Commission has ;utliﬁéd a further set of changes
in ascertainment procedures which ﬁay,be‘expected sometime in tpe-

future.2 . The demogréphiq_gompositioﬁél study required by the 1971

Primer may-be replaced by a more stréightfo:lard requirement for
‘readily available demographic data. Themgp

ission would then pro-
yide a "community-elément checklist" fro which the communlty leader
survey would be drawn.3 E o . / o <

: . I‘ . . ‘ | .
1,3 F.c.C.2d 1 (1973); 44 F.C.C.2d 405 (1973). This Report and

léxder deals. only with the commercial television renewal application

form. The Commission has proposed adopting the same ascertainment

Zrépprting procedures for commercial radio renewal forms in its
:'Aprgi 1, 1975, Notice of; Inquiry and Notice .of Proposed Rulemaking

in Docket No. 20419, Reyision of FCC Form 303, Application for
Renebal of Broadcast Statgon License, and Certain éz}ps Relating
Thereto, FCC 75-375+(1975). A . ‘ . '

FFUrther Notipe‘ofzinquiry and Notice of zxaﬁésed Rulemaking

_in Docket No. 19715, Ascertainment of Community Problems by Broad-

cast A plicgnta,\FCC'?S-sgo.(May‘ls, 1975).

: checklist with 19 elements has been proposed. The elements
are: griculture; business, charities, civic, neighborhood and fra-
ternal brganizations, consumer services, culture, education, environ-
ment,; government (local, county, state, and federal), labor, military,

minority and ethnic groups, .organizations of and for the elderly,

.

‘organizations of and for women, organizations of and for youth and
“{tudents, profﬁiﬁions; public safety, health and welfare, recreation,
" aRd geligion.

e checKttst*would also ask for an indication of how
maRy American Indians, Blacks, Orientals, Spanish-surnamed Americans,
\women were interviewed. ' .



£

1

\record-keeping and reporting requi

.two general forms: (1) Ascertainment requirements are not strig

1

compensating”public benefits."

 The community leader survey interviews would no longer aI

to be carried out by. principals of the station qr by managément
employees‘ a certain percentage co‘ld be conducted by nonpnincl
‘and- nonmanagement level employees.‘ And the blanket requirement
all broadcast stations adhere to all parts of the ascertainment
requirement may " be modified to eert small market& sta}/lons*rom
ments. ’

Although the goal of - ascertainment——an ongoing and meaningf
dialogue between broadcasters and the communities they serve--is

seldom criticized, the Commission has been taken to task over the

specifics of its ascertainméyt;procedures. The criticisms take

enough and should be upgraded. so as to increase broadcaster' conft

with the‘community, and (2) ascertainment requirements are not

effectiye? in the sense that .they set up a cumbersome mechanism
1s ill-suited to the task at band.- " It should be realized that -t
two criticisms are not necessarily at odds and that the Commissi

ascertainment policies can, at the ‘same time, be criticized for

inefficient in tapping community resources and insufficient in t

degree of- involvement they elicit.

have
level
pals~
that

ul

e

t

act’

'‘cost~

which

he e_
o

being
he

Similar criticisms of the Commission's ascertainment policies

have been voiced by Commissioner Glen O. Robinson 1in his Concurring

Statement to the Commission 8 décision In the Mutter of Aseertainment
‘of Community Problems by Noncommercial Educational Broadcast App

cants.2 Commissioner Robinson s concern is that the requirement

the 1971 Primer "impose burdens and costs out of proportion to a
3
"

lIt has been proposed that any station licensed to a commun
with a population of 10,000 or less and located outside an SMSA

‘according to the 1970 census be considered a small market statio

11~

8 of_

ny

1ty

n

.

o

for ascertainment purposes. See Broadoasttng 21 (December 22, 19751;//

2FCC 75-923 (July 30, 1975). That decision dealt with the
extension of ascertainment requirements to noncommercial educati

broadcasters as well as to commercial broadcasters.

31bid: (Commissioner Robinson, concurring), p. 1.

,, 20
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'members of the general public ,may call in and discuSs the. problems

-

Commissioner Robinsonznotes the lack of'evidence supporting the -
hypothesis that ascerta1nment has “had any beneficial effect on pro-
grammidg and focuses on what he; considers to ber one of the least
'%st—effective aspects of ascertainment' the public survey require
ment.' Comm1ss¥oner Robinson uggests two new opfions forlbringing

public opinion to the attennio of the broadcaster instead of, or

in conjunction with the publ survey often conducted by profession%l

market research firms for the'broadcasters (l) conducting a ga¥l-in ~

'program held at regular intes#vals: during prime time “during which

and needs of the station s community of license, nl and (2) having

the broadcaster make time available to local citizens groups for

discussion of problems in the COmmunity.2 These alternatives, T
suggests Robinson, may prove Eb be more effective sthan the present

ascertainment syst ch has prodyced dubious benefits to the

.-public while imposing significant costs on broadcasters add adding

to‘the regulatory burden and paperwork at the-Commission..3

~
4
»

Public Announcement Requirements -

Twice a month all broadcast licensees are required to air
announcements informing their audience of a broadcaster S responsi—

bility to serve the public interest and inviting public comment on

 the Station S performance.4 ‘These announcements are’ generally made

‘on the first and 'sixtieenth days of each month throughout the license

period.

". §ix months. before a- station 8 1icense comes up for renewal ~the

. station must begin substituting special license renewal announcements

[} . \ *

1Ibid.,tp. 3, T

2Ibid

»"

For examples of other studies of and views on ascertainment,
see, Joseph M. Foley, "Ascertaining Ascertainment: Impact of the FCC

Primer on TV Renewal Applications," 16 Journal of Broadcasting 387

-

--(1972), and’ Thomas F. Baldwin and Stuart H. Surlin, - <A Study of
- Broadcast Station License Application Exhibits on Ascertainment of-

Community Needs,'" 14 Journal of Broadeasting 157 (1970).
-~ %7 c,F.R. 73.1202 (1974).
. . . 21

R 2

(-



. ..

in the place of regular public participation announcetﬂehts.1 These
license renewal announcements must inform the public of the date Lt
the station's license expires and must also inform.the public of 1ts

right to inspect the broadcaster's new application in the.station's

. A
- public file. -Furthermore, the announcement must also advise the

~public of its right to approach the FCC directly with information

relevant to the broadcaster s ability to serve the public Lnterest

v

| Thése public announcements do not actively\guarantee,any contact.

‘between the broadgaster umd his’ community-—as Jdoes ascertainment.'

~ le

Rather, they passively inform the audience ‘of their right to become

ifvolved in broadtast regulation. Once the announcement is made

.the public must take the initiative to come forward with Comments,.

-»observations, dnd opinlons as to the role of broadcasting in the

community. v .
P
. g

‘The Public File Cw

Every licensee is required to keep a public file containing
documents relating to thé station's renewal application, ascertain-
ment procedures, ownership, emplpyment practices, and progtamming.2
The file must be kept at an accessible place ‘in ‘the. community of L

~)
license' and must be open for inspection during regular business

4

. hours. o ' o

"In 1971 ‘the. Commisslon observed that some broadcasters requested
members of the public to make advance appointments and tq specify the

particular documents'they wished to examine. The Commission felt that

. these broadcaster practices inhfbited "full and free access by all

individuals and organizations to the pyblic records file n3

and
ordered broadcasters to eliminate any procedures that unreasonably

hindered access to the file. '

147 c.F.r. 1.580(d) (1974).
247 C.F.R. 1.526 (1974). N |
3F.C.C. Public Notice 76880 (November 9, 1971).

22
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S To citizen groups the publﬁ: file .is an 1mportant and often

‘ irreplaceable source_of_information about local broadcast1ng. Effec—

tive participation in broadcast regulation can require a great deal

of data, and without ready access to the public %}ie,'eitizen groups
* can be confronted with‘ﬁimost 1nsurmountable problems in appearing

befo?e the Commission, Thus, eyen though the public file.is a rarely ‘ﬂ;(
‘v’_ mentidned «and llttle noticed aspect of public participation, it is ST
o hard to overstate its importance in grov1ding critical informat}on e |

-

for informed citlzen particlpation.' M‘. T o I
. ¢ ) ‘ - . - N \
o ) e : . . ' 3 a . ) " -

RO PUBLIC PARTICIPATION IN RULEMAKIRG

The FCC's’ Rules and Regulations1 are an imporealt device in ‘

- cbntrolllng broadcasters. The rules are explicit statements of _
' Commission poligy»and are sbpposed to apply uniformly to all parties
'under therCommlssion s jurisdictjon. THe Commission has,'for\'

‘ example, dissued rules designed to assure a reply tg personal- attacks,2
. regulate certain network practice.s,3 and limit the duplication of pro-
gramming on AM-FM combinations.4 T . 4 .
These rules: can ‘be changed either on the Commission' s own
inittlative or following an unsolicited suggestion from a broadcaster

;' or member of the public. If the Commission intends to change a

’ substantive rule on its own initiative, it must publish a notice of

the proposed rulemaking in the Federal Reqtster.? Following the ;

\\ 1The rules are contained in Volume 47 C.F.R. (19IZ) The major '
) broadcast rules can be found .in Subpart D of Part 1 and Parts 73 and . :
74 of 47 C.F.R. ' , R
'
247 C.F.R. 73. 123 (1974). - . .
\;‘\‘_ »- 47 C.F.R. Secs. 73 131-73.139; 73.231-73.239; 73-241; 73,658~ '
o 73.659 (1974). '
' “7 c.F.R. 73.242 (1974) . . - , 4
. 5Rulemaking procedures are, controlled by Sec. 4 of the Administra- ,y

tive Procedures Act, 5 U.S.C. 553 (1970), and 47 C.F.R. 1.411-1. 427 (l974)
Authority entitling an individual to file a petition for rulemaking can
be found in 5 U.S.C. 553(e) (1970) and 47 C.F.R. 1. 401-1.407 (1974)

6Lxcept as provided for in 47 U.S.C. 553(a) (1), (a)(2), (b)Q3)(A),
" and (b) (3)(B) (1970).

S (- o |
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‘m'notice is a comment'perlod dur1ng which memberS‘of the public can

respond’ to the proposed rule changes. A reply period follows the

comment period, and dur1ng th1s phase 1ndividuals may respond to.

. prev1ously filed comments. In some cases,_hearings and oral argu- -
. . - H . .

ments are also held.’ . ' ¥ )
-"After all public .comments have been received the Commission

cons1ders its proposed rule .change in the light of public response.

s

Thereaftgr the Comm1ssion ma decide either not to change the rule .

at all, modify the rule it in1t1ally proposedgror accept the, rule

~as’ it was initially Zé;f?sed -If the Commission still desires more ’

information, it may

:©

~notice of proposed rulemaking. _ L .

Public Petitions for Rulemaking

quest additional comments by issuing a further

When a member of the public suggests a rule change he typ1ca)ly

files a "Petition for Rulemakingf'which sets forth "the text or sub—

stance of the proposed rule. ..together with views, argument&, and ’

data“ deemed to support the agtion requested wl Public notice oﬁ

the pegition is issued, and there follows a period of public Commeng

ther receiving the comments, the Commissivn considers the proposed
rule just’ as it would a rule change initiated by the Commission.

For example, much of the Commissidn's activity in the area of

‘ch11dren s televislon can be. traced directly to citizen involvement

' in the rulemaking process. A petition for proposed rulemaking

! originally filed in February 1970 “led to a 1974 Commission policy

statement designed to "clarify' broadcastéers' responsibilities.3

Over lOO;OOO letters were received by the Commission, and much of

can be given to the’ citizen groups who brought the matter tp the

-

1

47 C.F.R. 1.401(c) (l974) -

. 2qee Petition of Action for Children's Televzszon (ACT),
Docket 19142, 28 F.C. C 2d 368 (1971).

) 3see Hroadcquﬁlng 6 (October 28, 1974) and Children's Tele- -
vigion Heport and Policy tatement, 50 F.C.C.2d 1 (1974).
’ /

- '

.thé credit for the Commission's involvement in children's television

"

~



. Commission's attention and maintained a constant, vigorous ‘wdtch ‘a’
over its progress % N o - i . '
: ‘Recently the Commissiop announced its intehtion of "insuring
that a representative cross- section of public interest groups have
the opportun1ty of ptoviding meaningfu% comments’in FCC proceedings
- Toward this end the Commission wili issue weekly summaries of majorf—_.
actions, mail these sammarfes to ap%foximately 270 public interest 2
groups, and 1nv1te thé pQrtlcipation of those groups in: the'pro— s
V-ceedings. This procedure - marks: a first for the Commiss1on——a move.
from passively accepting public involvement in the-rulemaking_pro- »
cedure to actiVely solicitring publicg participatio?.' |
v .
N /

tﬁCitizen Protest ‘and the "Raised E Eyebrow"

A highly informal but often powerful device for making yroad-
casters. responsive to citizen protest is regulation by,the raised
evebrowﬁh—a formiof fegulation\by innuendo.3 The raised eyebrow .
technique involves the cooperation of the:Commission and the‘public
in convincing broadcasters that certain steps toward self regulation

1'are inwfhe broadcaster s own interests. In a typical case of regu\a—
tion by raised eyebrow, the public may complain to/the Commission
about certain broadcaster practices. The Commission may find it
impolitic or impractical to approach the broadcaster through formal:

' rulemaking or notifi)ation channels and may instead indicabe a'
”concern"-qver the sfactices through informal means: speeches,\

staff contacts, published articl!s,,or dicta in opinions.

1Many citizen groups are, however, unhappy with the Commission 8
" decision’because it does not adopt any rules firmly regulating
childrer™s programming. They also feel the decision is based on
arbitrary distinctions ‘and is not strong enough in its stance against
some programming practices. See Broadcasting 6 (October 28, 1974).
The Commission s decision had been appealed to the courts. o
o e, Public Notice 53701 (August 7, 1975). »
3The raised" or "lifted eyebrow" is a phrase often attributed
#to Commissioner John Doerfer in his dissent in Miami B(?adcastvﬁg ..
Co. (WgAM), 14. R.R. 125, 128 (1956). . .
.

P
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CIf the'Commissionis'inFormal1¥oncern 1s voiced loudly'enoughvw ‘

" then the 'broadeasters .eventually get the message' either they clean

. . ment for their economic well-being. ' The main ‘threat

house themselves, or some governmental actiqﬂ may becdme ngcessary

_ Regulation by raised eyebrow has not passed unnoticed or. ’\\\
) uncritigized by the courts. Judge David Bazelon has pointedoto

somg of the realities pf the rela;fonship between the Federal
Communicabions Commission And radi licensees- Lo

[ ) R oo
One -first notes a pervasive regulatory scheme'in ®hich
the licensees ardrdependent on the FCC and thquovern-

is, of course, that the government can put a ‘licensee

out of business but I suppose that_the more E/rvasive
threat lies in the swb rosasbureaucratic hassling

which the Commission cdn impose on the licensee, {1.e., /-
responding to FCC inquiries, forcing expensive consulta-
tion with counsel, immense record keeping and the ,
various attendant inconveniences. Next in rank in
potential threats lies government refusal to grant
,economic and other ‘related benefits which the licensees
seek through the legislative or administrative process,
such as the recent license renewal bill and the grant

of renewal by the Commission without a hearing. For

better or worse, a licensee confronted with the choice
between an econofmic disadvantage apgd®pleasing the
government through curtailment of constitutional N
-right will generally choose curtailment. Thus, licen- .
see political or artistic expression is particularly
‘vulnerable to the "raised eyebrow" of the FCC; faced »
with the threat of economic injury, the licensee will
choose 1n many cases to avoild controversial speech in
order to forestall that injury. Examples of this proc-"

* ess are legion [Footnote omitted]

o

)

N 1Glen O. Robinson, before he' became a Commissioner, observed

that the Commission can wield a great deal of control over an indi-
vidual licensee since a "letter to the station from the=Commission
or even a telephone call to the station's Washington attorney...

" will-generally be all that is necessary to bring-the licensee

around to the Commission's way of thinking...' and that the -
"practice of informal control over or influence on individual
licensee practices 18 also followed on an industry-wide basis ’
through statements of Commission concern over particular practices
or announcements of proposed action.'. G. Robinson, "The FCC and
the First Amendment: "Observations on 40 Years of Radio and Teler

._vision Regulation, 52 Minnesota Law Review 67, 119-121 (1967}.

"

IZZLHOLS Cztzzens Committee for Broadeasting v. FCC, 515
F.2d 397, 407 (1975). For a recent discussion of broadcaster

26 S
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Bazelon s major concern over raised eyebrow regulation is that

IR it provides the Commissf.n withwa tool that is powerful and easily

abused. _ A small amount of informal pressure magnified by the raised
eyebrow‘can have a 'chilling effect" on all broadcasters and thus
allow the Commission to informally achieve an end which, if pursued
o . through usual procedures.subject to the review of the courts, could
well be found illegal.’ o o <
The Family Viewing Hour,‘recently adopted by the National
‘Associatlon of Broadcasters, is an interesting example of how the
raised eyebrow can.lead to a form of broadcaster self-regulation
© . that would be very difficult for the Commission to imp<:)se.-2 The
Commission's desire to control sex aQH violence on TV was no doubt
L » influenced by public complaints directly to the COmmission and to
- Congress. It was reported that Chairman Richard E Wiley of the .
:FCC "negotiated the first draft of the concept with television
¢ f: - ) 'network,presidents, 3 and a common view among broadcasters was that

. o the Family_Viewing Hour was purely‘the result of government pressure.

Y

self-regulation see Note, "The Limits of Broadcast Self-Regulation
Under the First Amendment,' 27 Stanford Law Review 1527 (1975). As
_other examples of regulation by raised ‘eyebrow; Bazelon pointed.to
Yale Broadeasting Co. v. FCC, 478 F.2d 594, cert. den., 414 U.S. 914
(1973), and Lee Roy McCourry, 2 R.R.2d 895 (1964).

, IZZLnozs Citizens Committee for Broadcaytzng v. FCC, 515 F 2d
423-425 (1975).

2-The Family Viewing -Hour plan commits broadcasters to vpluntarilv .
reduce sex and violence' in early prime time viewing. See Broadcast-
iRg 24 (April 14, 1975). For the Commission to impose such rules
itself, it would have to engage in a form of content regulation that
o~ might well be found unconstitutional See Robinson v. FCC, 33

F.2d 534, cert. den. 379 U.S. 843 (1964) (Wright, J. concurring in

.. the denial of rehearing en bane) and Illinois Citizens Committee fbr
Broadeasting v. FCC, 515 ¥.2d 397, 424-425 (1975) N

. o 3Broadcgstzng 24 (April 14, 1975).

4Ibid., p. 25. Reflecting this view is the suit filed by the
.. Writers Guild of America, the Directors Guild of America, the Screen
Actors Guild, and- various individual writers, producers, and directors
. alleging that the FCC encouraged the NAB to censor prime time program-
ming in a Commission effort to waive the provision of the First Amend-
" ment and Section 326 of the Communication Act which forbids FCC censorship.
The suit seeks a preliminary and permanent injunction and asks that:

Q | . . ) ' o ‘ '..2!7.
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The Commission was understandably sensitive to the issue, and

Chairman Wiley claimed the plan was not government imposed."1 -Despite

‘these protestations of innocence, there-can be little doubt that the

shadow of the Commission standing:in the wings had a~powerfnl;effect'
on the broadcasters., The raised eyeébrow seems to be a powerf‘l’Comr
mission tool--one that citizen groups may at times persuade the

Commission to use.

Complaints and Informal Objections N

There are o hard and fast FCC rules for filing comp1a1nts against
broadcasters.2 The informality.of the complaint procedure adds to its .
popnlarity;—over 60;000,complaints_concerning broadcasting were
teceived by, the Commission\during its 1973 fiscal year.3 The Comj
mission will pursue .complaints that allege "specific facts sufficient
to indicate a substantial'violation,Vé In most cases, the Commission
Iimits its investigation to correspondence with the station, but in .
some rare instances it\will initiate\a field inquiry. If as a, result
of the complaint the staff finds-a violation, it may ask the Com-
mission to impose a forfeiture or require some form of remedial

action by the station. a

.the Commission be enjoined from taking any action against stations

that do not comply with the family viewing hour'. See Broadeasting
25-26 (November 3, 1975). )
1

.

Broadcasting 26 (April 14, 1975). | -

Four types of complaints do, however, require special procedures
or information: (1) Equal Time complaints (see 47 U. S.C. 315 (1970);

.47 C.F.R, 73.120; 24 F.C.C.2d 832 (1970); 34 F.C.C.2d 510 (1972); and

"Use .of Broadcast and Cablecast Facilities by Candidates for Public
Office" (F.C.C. Publication): (2) Fairness Doctrine complaints (see
Fairness Report, 39 Fed. Reg. 26372 (1974)); Applicability of the
Fairness Doctrine in the Handling of Controversial Issues of Public
Importance, 40 F.C.C. 598 (1964), and "Everything You Always Wanted
to Know About Yairness Doctrine Comp1a1nts," 10 Access 9 ¢ )s
(3) Personal Attack complaints (see 47 C.F.R. 73.123 (1974)); and
(4) Political Editoré,ls (see 47 C.F.R. 73.123 (1974)). or a help—
ful overview of compfaintsprocedures, see "Public and Br{;fcast1ng,
rev. ed., Procedure Manual, 39 Fed. R 32288, FCC 74-942~ (Sep=-
tember 5, 1974). }Hi‘\

3"Public and Broadcasting," 39 Fed. Reg. 32288 (1974).
“1bid., p. 32289.
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formal citizen protest to those applications.3

&
y . . . |
Whereas complaints | need not be related to the licensing of a
broadcaster, informal objections myst reflect on the broadcaster's

ab111ty to serve the public interest, convenience, and necessity.1

1f the obJection doesn't raise a substantial public interest question,

it is dismissed by the staff-and the complainant is notified If a
substant1a1 pubiic interest question 1s raised, the matter is, investi-

gated, and the outcome of the investigation will reflect on the

'broad"ster s qualifitations for renewal.

CITIZEN PARTICIPATION IN LICENSING AND APPEALS TO THE COURTS

Broadcasters do not occupy their frequencies as a property right
in the same sense that railroads may own rights of way, that corpora-
tions may own-factories, or that individuals may own their homes.
Broadcasters are granted temporary 1icenses.to transmit over their
assigned frequencies. These lkicenses are assigned by the FCC, and ‘
each broadcaster must apply for a license renewal every three years.

Broadcast licenses are not renewed in a single triannual burst
of activity by the FCC. The Commlssion has staggered the renewal
process so tHat every two months a new group of licenses come up for
renewal. Licenses are grouped by state, and the Commission- considers
ail licenses 1n .a state or in a group; of states at the same time. The

Commission has specified the dates each state's licenses come up for

renewal and has set time deadlines for’filing renewal applications and -

.

1See 47 C.F.R. 1. 587 (1974) and '"Public and Broadcasting," 39 Fed.

"Reg. 32288, 32291 (September 5, 1974).

2Secg,ion 307(d) of the Communications Act states that 'No
11cense granted for the operation of a broadcasting station shall

. be for a longer term than three years.... Upon the expiration of

any license, upon application therefore, a renewal of such license
may be granted from time to time for a term not to exceed three

_years...if the Commission finds that public interest, convenience,

and - necess1ty would be served thereby.

 3See 47 C.F.R. 73.34, 73.218, 73.518, and 73.630 (1974). Licen-
sees must, however, file their renewal applications at least four
months before their license renewal date, Petitions to deny in
response to a timely filed application must be filed at least a

U
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It is at the time of renewal; when broadcasters must demonstrate
they have acted in- the public interest, that citizen groups often’
find the Commission most receptive and the broadcaster most sensitive

to their complaints.

The Petition to. Deny ' _ ' .

The petition to deny is specifically authorized by Sec. 309(d)
of the Communications Act.1 The Act provides ‘that "[Alny party in-
- interestvmay file with the Commission a petition to deny any appliQ'
cation...The petition shall contain specific_allegations of fact
sufficient to shov that the petitioner is a party in interest and
that a grant of the application~wou1d be prima.facie inconsistent
with the public interest, convenience, and necessit_y.'"2

Once a petition is filed it must be examined by the éommission,
and 1f the Commission "finds on the basis of the application the
pleadinés filed or other mattersavhich it may officially notice that
there are no substantial and material questions of fact," then the -
Commission shall grant the license, deny the petition, and "issué a
concise statement of the reasons for denying the petition."’ The'.
statement must "dispose of all substantial issues raised by the

petition."3 ’
<

month before the renewal date of' the station against ich the peti-
tion is lodged. If a station fails to meet its deadlige. for filing
an application, then petitions to deny may be accepted up to 90 days
after the Commission has ‘given public notice of its acceptance of

the late application (see 47 C.F.R. 1. 516(d)(1) (1974)). 1If a
petition is* filed past the appropriate deadline, it is treated as

a complaint.unless the Commission grants a waiver. The Commission's
policy with“regard to walvers has, however, been described by some

“ as becoming increasingly strict as the number of petitions filed
increases. See Albert H: Kramer, "An Argument for Maintaining the
Current FCC Controls," 42 George Washzngton Law- Review 93 n. 27 (1973)

47 U.S.C. 309(d) (1970).

47 U.S.C. 309(a)(1) (1970). Until 1966, the Commission refused
to recognize citizen groups as parties in interest. For a description
of the events that took place in 1966 and led to the Commission's
acceptance of citizen groups as parties in interest, see pp. 35-39
below. - -

347 U.5.C. 309(d)(2) (1970).

)
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. If, on the other hand, the Commission‘does'find‘l suBstantial '
and ‘'materidl question of fact as to ‘the ability ‘of the licensee to
' serve the public interest, then the Commission must designate the '.Y
license for a hearing.1 Thus, a petitioner does ,not automatically ‘
gain a hearing as a matter of right ‘a petitioder must first convince\

;he Commission of substantial and material doubts as' to the licensee's

" . L)

qualifications before the license can be designgted for hearing. Q "

But what does it take to ‘raise a substantial and material ques-
o : tion of fact sufficient Lo throw a' broadcaSter into a héaring?. Some
t critics of'the FCC would argue that- only ironclad evidence of the
most venal sin could force.the Commission to tnrowla petition into
,. hearing, and once the petition,is placed in hearing,.only‘the voice
ZofIGod.could‘nove the Commission 'to actually deny rémewal of a M
broadcaster's license.2 Nevertheless,'parties continue to file
petitions, and, licensees continue to take the threat of revocation
and the cost associated with hearings very seriously.
Some factors that may convince the Commission that ‘a broad—
caster deserves to be thrown into hearing are evidence of misrepre-
‘sentation to the Comxfiission,3 trafficking in broadcast licenses,A
oevidence of.a serious.offense or involvement in questionable busi-
vnessdpractices,svevidence’of excessiue cqncentration of ownership,6
: v | i . ‘
. o lwaa, T

2In the 39 years from 1934 to 1973 the. Commission has reviewed

tens of thousands of license applications and has revoked only 65.
39 FCC Annual Report 222 (1973). :

3Robinson v. FCC, 334 F.2d 534 (D.C. Circ.) cert. dem., 379
U.S. 843 (1964). :

“Richard B. Gilbert, 19 R.R. 574 (1960) .

SMansfield Journal Co. v. FCC, 180 F.2d 28 (D.C. Cir. 1950),
' and Fraudulent Billing ‘Practices, 6 R.R.2d 1540 (1965). .

6For some of the FCC' s rules as to ownership of broadcast
properties, see 47 C.F.R. 73.35(b), 73. 240(b), 73.636(b) (1974),

" and for the Commissibn rules as to- multiple ownership and cross-
ownership of newspapers and broadcast stations, .see In the Matter
of Amendment of Sections 73, 35, 73.240, and 73.636 .of the Com-
migsion's Rules Relating to Multiple Ownersth of Standard FM and _
Television Broadecast Statiens, 22 F.C.C.2d 339 (1970), and Second
Report and Order, 50 F.C.C.2d 1046 (1975).

—

i
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a violation o\ " the .Commission's edual'employment opportd%ity rules,1
or an abdication of licensee responsibility for, the material broad-
cast over his station.2 But unles$ a petitioner can come forward

with evidence of such specific violations of .established. Commission

- rules and policies, the chances of placing a licensee in'hearing

are extraordinarily slim® Dean Burch,_former cHairman of the’ FCC
“actually described the public interesf requirement in a renewal case.
-as nothing very rigorous, as just "sliding by._3

But should the petitioner succeed in reaching the hearing stage,

he would still haye to go tHrough a full-fledged Commission hearing

' before a broadcaster's license could be revoked,a and if the license

is revoked the broadcaster would be able to appeal the Commission's

. decision‘to the courts.5_'If the courts uphold‘the Commission, then

the - C0mm1ssion s action in,revoking the broadcaster s .license becomes
final, the frequenqy becomes vacant, and the Commission sets off on

a search for a new occupant for the new silent frequency.

Prosecuting a pefition to deny through its entire course can

obviously be a tedious and costly affair for all involved. To avoid
the cost and delay that is inevitable in seeing the petition ta deny
through to its completion, broadcasters and petitioners often attempt
to settle their .grievances without invoking full Commission process.
This process of pet1tion and settlement is explored in later chapters

of this report.

[N

. Lsee 47 C.F.R. 73.125(a), 73.301(a), and 73.680(a) (1974).

26'See Report and Statement of Policy Re:" En Banc Prograwﬁﬁng
Inquiry, 25 Fed. Reg. 7291, 7295 (1960) and the Cogmission's rules
as to network affiliation contracts: 47 C.F.R. 73. l3l 73.135,
73.231, 73.235, and-#3. 658 (a), (e) (1974).

3Hear1ngs on Broadeast’ chense Renewal Befbre the Subcommittee
on Commmications and Power of the House Committee on Interstate
arid Foreign Commerce, 93d Cong- lst Sess., Sec.’ 93-95, Pt.'1, 61
(1973), "Test1mony of Dean Burch.)

447 y.s.C. 309(e) (1970) ..

. 5See ppP. 24-26 belzg foria description of the appeals process.

D
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‘The strongest challenge that can be mounted against . an incumbent
broadcaster is a tually exclusive application for.- the broadcaster's
frequency ~Unlike in a petition to deny--in which the challenger asks
the Commission to revoke the broadcaster's license and search for an

apptopriate licensee—-in a competing application the challenger asks

‘the Commission to depose the incumbent and t icense directly

to the challenger The courts have ruled t 1 comparative

hearing is“required for all competing applications Thus, a party.

_who files a competing application is guaranteed a hearing as a ‘matter
' of.right, whereas a party who files a petition to deny must first

demonstrate the existence of substantial and material;questions of

_fact. ‘ ' ]

Not_only are the requirements for a hearing different in petition
to deny and competing application situations, buk the public interest
test applied.to a licensee facing a competing application is stricter

than the test applied to a licensee defending against a petition to

_ deny. Although the public interest'test in a competing application

context-is stricter, that does not mean it is any better defined than
the weaker petition to deny standard.

Prior,to,197b the standard evolved on ‘a case-by-case basis.2 A

"major question was whether an incumbent deserved special treatment

(

lpghbacker Radio Corp. v. U.S., 326 US. 327 (1945).

2See Hearst Radio, Ine. (WBAC), 15 F.C.C. 1149 (1951); Hednst
Radio Ine. v. FCC, 167 F.2d 225 (D.C. Cir. 1948); Seven.League Pro-
ductions, Ine. (WIII) 1 F.C.C.2d 1597 (1965); RKO General, Inc.
(KGJ-TV), 5 F.C.C.2d 517 (1966), and the chain of cases leading up.

_to the revocation-of WHDH's license: 'WHDH, Inc., 22 F.C.C. 767

(1957); Massachusefts Bay Telecasters,- Inc. v. FCC, 261 F.2d 55"
(D.C. Cir. 1958).; WHDH, Inc., 29 F.C.C. 204 (1960); Massachusetts
Bay TeZecasters, Ine. v. FCC, 295 F.2d 131 (D.C. Cir.), cert. den.,
366’ U.S. 918 (1961); WHDH, Inec., 33 F.C.C. 449 (1962); WHDH, Inc.,
25 R.R. 78 (1963); WHDH, Inc., 16 F.C.C.2d 1 (1969); WHDH Ine.,

17 F.c.c.2d 856 (1969); Greater Boston Television Corp. V. Fce,

444 F.2d4 841 (p.C. .Cir. 1970), cert. den., 403 U.S. 923 (1971),
WHDH, Inc., 33 F.C.C.2d 432 (1972). (The length of this list of |
citations 1s an indication of how complex a hearing process can °

* become.) ‘For a.narrative description of the WHDH case, see H.-.
-Geller, "The Comparative Renewal Process in Television' Problems
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simply because hebalready occupied thevfreguency. " The Commission
was clearly willing to use incumbency for its probative evidentiary
value, i.e., a broadcaster's past performance is a valid'indicator '
'of his ability to serve the public interest in the future, but it
was uncertain whether that would be the full extent of the Com—
mission's use of incumbency, or whether it w0uld come to have a
.positive,'substantive impact in the hearing process. T o

Then in 1970 the Commission issued a policy statement aimed
at defining the standards to be applied inuq\comparative renewal. 1
According to that policy statement, a broadcaster would be entitled
to renewal if "its program service...has been substantially attuned
to meeting the needs and interest of its area.’ n2 In order for a
challenger to be entitled to a coZparative evaluation the challenger
would have to demonstrate that athe broadcaster s past service was
not substantial. . : '

Because'the concept of "substantial service" was vague and o
111-defined, the Commission issued a Notice of Inquiry designed. to
elicit suggestions as to how to make the standard more precise.3
.But before the Commission could get its inquiry off the ground, the
Court struck down the policy statement as a violation of the chal-
lenger s right to a hearing: 4- the Court read the law as requiring

a full comparative hearing .irrespective of the prior showing.

-~

and Suggested Solutions,” 61 Virgznta T Feview 471, 478-483 (1975,
and Comment, ''The Aftermath of WHDH: Regulation by Competition or
Protection of Mediocrity7 " 118 Un;versity_of Pennsylvania Law

Revzew~§§8 (1970).
1Po ey Statement Concernzng Comparatzve Hearzngs Involvzng
Regular Renewal Applzcants, 22 F.C.C.2d 424 (1970).

222 F.C.C.2d 424, 425 (1970y. = - - ,

) 3n Re Formulatzon of Policies Re
Applzcant Stemming from the Comparatiy
Inqutry, 27 F.C.C.2d 580 (1971).

iting to. the Broadcast. Renewal
Heartng Process, Notice of

4C‘Lttzens Communzcatzons Center #. FCE€, 447 F.2d 1201 (D.C.
Cir. l97l) : . ‘

5This was'an application of ¥e Ashbacker doctrine. See p. 22
above. : . : :

34 l . . V/‘ﬂ
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Although the Court's decision has been ¢riticized as a misfeading

of the'Commissibn's policy statement,} its effect still stands, and

«a full éomharative hearing is required. Equally important} Fhe Com-
mission hés never completed its rulemaking, élthough encouraged to do
so bi,the Court. Thus. it rémains withgut a'defiﬁitive'statemén; ofv

.Qg&icy and is in the same Situationiin which it feund ftself before
1970: ‘dealing with competing applications without the guidance of
objéctiﬁe standards.’’ \ '

- «

v

- e

Appealing Commission Decisions to the Courts -

The FCC does not always have the‘final.sayi;n 11censiﬁg matters. ;
~ After the Commission has issued a final order resolving a petition to
.o deny or a competing applic&tion, either parﬁylmayJappeal the Com-
mission's decision to the U.S. Court of Appeals for the District of

Col“umbia.3

~

!‘l ) -1Sée Geller, op. cit., pp. 471, 486-487, where the Court is
' criticized for (a) misreading the Commission's definition of sub=-
stantial service, and (b) falling prey to the same definitional .
problém for which the Commission was criticized--a vague definition
of the .incumbent's required public service showing. :
. The Commission:itself claimed the Court misread its substantial
. service requirement as meaning minimal service. Formulation of
‘' Policies Relating to the Broadcast Renewal Applicant, Ségmming from
. the Comparative Hearing Process, 31 F.C.C.2d 443 (1971)g

For an analysis of two comparative renewal cases hich the
Commission decided during this period--Moline Television Corp.,
31 F.C:C.2d 263/(1971),. and RKO General, Inc. (KGJ-TV), 44 F.C.C.2d
(123 (1973)--se¢ Geller, op. cit., pp. 489-496. ¢

347 U.S.C. 402(55 (3970). Declaratory rulings and rulemaking
procedures can also be appealed to the Court. See Red Lion Broad-
casting v. FCC, 395 U.S.) 367, 372-373 n. 3 (1969). Some Commission

, ' decisions may be appea d to courts other than the Court of Appeals
for the District of Columbid. See 47 U.S.C. 402(a) (1970) and 28
U.S.C. 2343(1) (1970). -Policy statements are not_clearly "final
orders" of the Commission, and it seems they can.#e -appealed only
1f the courts find khey are "ripe for review." The ‘precise defini-

- _fion of ripeness is unclear, but one court has described it as '"'the

: . fitness of issues for judicial decision and the hardship to the

. L. parties of withholding court consideration." Abbott Laboratories

v. Gardner, 387 U.S. 136, 149 (1967).. For further consideration
: f the "ripeness' ‘issue; see (Citizens Communications Center v. FCC,
< 447 F.2d 1201, 1205 (D.C. Cir. 1971).  ~

LY
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In appealing a case from the Commission to the Court, the parties‘
can only raise issues that have already been presented to the_
Commission--the parties cannot expand the scope of the case to include

. lissues on which the Commission has not had an opportunity to pass 1_‘
- If an issue has not been considered by the Commissiony the Commission

.

. must‘be given an opportunity to consider it prior to its coming o
- B before the Coyrt. 2 St . ' -
rmp e, the scope of the Court' s review is limited even
~when -an 1issue’ has. been fully considered by the Commission The Court
~ will "defer to the experience and expertise of the Commission wﬁthin=
1ts field of specialty and [will] reverse only when the Commission s
\position is arbitrary, capricious or unreasonable n3 And'as to the :
" Commission's interpretation of* its own statutory authority, the .. - -
Supreme Court has held thalt such interpretations "should be followed
unless there are compellij; indications that it As wrong _
\\\\\ : The right of judicial review is available to-any pe*s who 1s -
“aggrieved ‘or whose interests are adversely affected" by a broadcast e
- licensing decision. 3 -Evidently this includes the parties filing a
© ., petition or a competing, application ,Ihrthermore, the Communications

Act allows for intervention by any "interested person,’ ub so a party »

who ‘has not been involved in Commission proceedings may be able to

’ . ) 4‘/

47 ‘U.S.C. 405 (1970) provides that the. "fiIing of - a.petition )
for rehearing shall not be a condition precedent to’ judicial review .
of any...decision.~ .except where the party" seeking such review,.. '
relies on questions of fact. or law upon whichithe Commission...has
" been afforded rno opportunity to pass." For ah application of th®e Fa
provision, see Office gf Communication of the United Church of s :
Christ v. FCC, 465 F.2d 519, 523-524 (D.C. Cir. l972) < , U

®For example, in Pinellas Broadcasting.Co. v. FCC, 230 F.2d .
: 204, 206-207 (D.C. Cir. 1956), cert. den. 76 S.°Ct. 650" (I956), B
" the appellant attempted to waise a new isBue, and the C0urt refused
' to consider {it. - .

SWest Michigan Telecasters, Inc. v. FCC, 396 'F.2d 688, 691
(1968), as cited in Stone v. FCC, 406 F.2d 316, (D.C. Cir. 1992).

Red Lion Broadcasting v. FCC, 395 U. S. 367, 381 (1969). o
247 U.5.C. 402(b)(6) (1970)., S

647.U.s.c.,§ggce) (1970). . A .

38 L
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enter a case after it has been+appealed to the courts. A party who

. . has not.participated in the Commission's deqisionmaking process may,

< however, have ggeat_diffiCUlty raising a Cohmission decision for

. 2 Con )
review.. e g . v,
i
.
. : ) v

-BUDGETING CITIZEN GROUP RESOURCES

'

" No individual .or group of individuals can devote limitless
resources to dttempts to influence the direétion‘of broadcasting.
>' Coﬁsequéntly,

itizen grouﬁs must apply some discretion in allocéting

- their rééources .that they'have_the maximum desired effect on the

_Commissioﬁhv. 7 Y ‘

- * ldeally, a c;tizen group will budget its :e;oﬁfcesxso that the .

N Sl ‘first .project it updgrtékeé will be the oné that is mast cost effec—
tive, ive. the one likely to yield the greatest possible return for"
the-energiés invested. “ib a citizen group the perceived cost effec-

. ~ tilveness 6% é project depends on the likely outcome of the project

.} Ahé'the cosé'of participation. The "likely du;dee" of a projectA

- ‘-is_é fuhctibn‘of the probébility-of success (in the case of a'pe;ttion

But there is no guarantee that every party to evef} Commission
v " . proceeding has a right to appeal. There may be legal limitations: on
) =" -* standipg before the.cogrts\that_db not apply before the Commission.

. See Sprunt & Son v. United States, 281 U.S. 249 (1930). Note also
i . that the Supreme Court has held,that_stéQ‘ g to appeal under the
: . Administrative Procedures Act is available where a party alleges:
" ‘that an interest "arguably within the zone of interest to be pro-

b 1

. _;¢ i tected or regulated" by, the Commission has been adyersely affected
e (Agsociation of .Data Precessing Service Orgs. v..Camp, 397 U.S. 150,
oo .&53w(l970)). For further consideration of the question:of standing,

v . see Sierra Club v. Morton, 405 U.S. 727 (1972); E. Gellhorm, "Public
Participation in Administratiye Proceedings,' 81 Yate Law.Journal”’
CeL o - 359 (1972) and pp. 35-39 below§\\;J , :
S . 247 U.S.C. 405 (1970). The party could file a petition for
rehearing and thus become eligible to raise the issue for judicial
review, but the Commission is of the opinion that in order to form.
‘adequate grounds for review, a petition for reconsideration must
state the petitioner's grievance with particularity and demonstrate’

a° good fa:zizéause for fallure to participate in earlier proceedings.

-

47 C.F.R. LX06(b) (1974). The Commission's opinion is not, however,
"binding o the courts, and the courts may well'review an action even
though the Commission claims that a valid petition for rehearing must

‘ first be filed. See Citizens Communications Center v. FCC, 447 F.2d
e . 1201 (1971). . o

z
.9 . . o~ ,
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P -for rulemaking; it would be the probability of the Commission adopt-
7 ‘ . ing the proposal rule or a similar rule) and the value. that the \
' 'citizen grOup attaches to success (in the case of a petition for
rulemaking, it would be the importance of having the Commission
.i adopt the proposed rule or a similar rule) But a project-u!fb’a’

- . very attractive likely outcome may be so expensive to undertake - '
that citizen groups may -either lack the necessary resources, or
discover that they can accomplish more bv undertaking a larger
number of less expensive projects whose overall outcome is likely
to be more cost effective than the outcome of the single expensive
project.» ’ %\ b

. - Consequently, citizen groups, canndt look to the probability

» of success alone in determining how they will ‘attempt t0»influence
broadcasting. They must al§5'look to the costs of participation

and make choices ‘that appear most'cogi‘effective.- After the most .
attractive project is selected the citizen group should then turn
to the next most cost effective project dnd proceed until its budget
is exhausted Th1s~process describes an optimal decision rule for

. *
a citizen group.

-
-

Both the cost of participation and the likelihood of success are
under the Commission's control. The cost.-of participation may be .
affected by Commission rules as to the need for filing'multiple'
copies, the high costs of transcripts,1 and the strength of the
, evidentiary showing needed to prevail at the hearing, to throw a
petition int hearing, or to convince the Commi§§ion to adopt a
nev'rule. The likelihood of‘success is.clearly a function of Com- »
- mission policy and attitudes toward the type of petitions, appli-—
;cations, complaints, and proposals for rulemaking that citizen
groups typicallykfile. fﬁb .
- Thus, if citizén budgets remain constant.and Commission policy

,‘ 4 *. and the cost of appearing before the Commissiof remain constant but

¢

- \1See Gellhorn, op. cit., pp. 359 391-393, for a discussion of
multiple copy rules, transcript costs, and various means of reducing

these costs. : . . . *

.

Lo
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_for*a single.mechanism,that becomes more expensiue, then citizen{
groups can be expected to_reallocate their resources so as to use
’ . less of the more eipensive mechanisms and more of the other, nows
less costly mechanisms. Similarly, 1f the Commission adopts .a new,
hard line toward a form of citizen participation but’ keeps ‘the
costs of participation constant, then energies will be diverted to
. - other forms ‘where the likelihood of success 1is greater. So should .
the Commission decide to make one form of citizen participation
relatively unattractive——either by increasing costs or decreasing :
the likelihood of success--then, unless citizen groups cut back |
on their budgets, the result will be to increase citizen participa--
tion through.other channels. e ) T D | -
The courts have virtually ensured the existence of at least
some nontrivial means of .citizen participation at the Commission.
- | "[T]he Congressional mandate of public participation" is not limited’
_,"to writing letters to the Commission, to inspection of records, to
the Commission s grace in considering listener claims or to mere non-
participating appearances at hearings." nl But at the sape time, the
courts have allowed the Commission wide 1atitude in shaping the form
of that participation. '"The Commission should be accorded broad -dis-
cretion in establishing and‘applying rules for such public participa—
tion."2 Furthermore, the courts have also noted that'“thelexpense .
~of participation in the administratiue-prOcess" 1s "an econdmic

‘reality which will operate to limit the number of . those who-~will.

seek‘participation,"3 thus by implicdtion recognizing the Commissi

, ability to ration access to its own processes through -the cost of
proceedings. ] .

The ability to ration between alternative means of . citiien par-

ticipation is not, owever, the same as the ability to curtail overall

- ‘ ) lofjice of Communication‘of Udgied Church i; Christ v. FCC, °
. B ‘ 359 F.2d 994, 1004 (D.C. Cir. 1966). i ' .
vV O : 2Ibid., pp. 1005-1006. ,

3Ibid., P 1006/‘ For a further discussion of legal rules. as
rationing devices, see K. Scott, "Standing in. the Supreme Court--A .
Functional Analysis,' 86 Harvard Law Review 645 (1973). :

[
~

.
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citizen participation. The Commission's ability to achleve the
.formér is much greater than its ability to achleve the latter.. Con-
,sequentﬁ? the Commission should reali"e that attempts to mdke cér—
tain forms of participation unattractive may simply result in greater
demands for participation through other forms, and may not really o
result in a significant reduction of the overall citizen involvement
in Commissioa affairs. - o R

The’ implications of this observation are rather’ straightforward
The Commission has the opportunity to make participation more or less .
expensive and more or less likely to satisfy citizen gr0uprdemands:
Should gthe Commission either ,make participation more. expensive or

less likely to lead to satisfactory results for citizen groups,

then there might be a tendency to believe that citizen participation --~

‘'will automatically diminish.. Unless there are other changes in A

citizen group budgets or priorities, the\preceding.analysis demon-
strates that such.a -conclusion would be incorreEE§‘ citizen partici-
pation might be redirected to other forms of, participation and
involvement, but {its overall intensity would not necessarily decline.
The chapters that follow consider alternative Commission policies as

. — . . '
to citizen participation in the petition.to deny and settlement

process. .,

CAPSULE SUMMARY

C1tizen groups can attempt to influence. broadcast1ng (1) by
approaching: broadcasters directly; (2) by becoming involved in the
Commission's rulemahing proceduresj or {3) by entering the»Commission's
license renewal proceedings. Direct contact betweeq’broadcasters and
_.bhe ‘public is’facifitated by the Commission s asceftainment process,
public- announcements by broadcasters that, describe thelr duties and
obligations to the community, and by. the public file which must con-
tain information describing the station s operations. Rulemaking
proceedings can e1ther be initiated by the Commission, or’ they may
result from citizen suggestions.ﬁ In either case the public has the
right to comment ‘on the proposed-rule. Citizen.groups can also par-

ticipate in’ the Commission's-licensing prccé&uféiby filing petitions

C e
»
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-
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to deny or competing applications. In many instances. a citizen
group can appeal a final Commission decision to a federal court

[¢

for judicial review.

»
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3

IIT. GROWTH OF THE CITIZEN SETTLEMENT AND
P " THE PETITION TO DENY

*

A citizen settlement is an agreemént between a broadcaster and .
a citizen group in which the broadcaster makes certain assurances
to the citizen’ group with’ regard to the operation of his station.
Iq teturn for these assurances the_citizen group agrees efther to
sithdraw a formal complaint from before the Commission or not to
file a formal complaint with the Commission. There is no . formula
or set procedure for citizen groups and broadcasters to follow in
reaching a citizen settlement. Consequently, there are practically
as many different ways of arriving at a citizen settlement as tlere
are settlements. ) | ) '

Although individual settlements may differ widely in .their
terms and in the negetiating strategies.leading up to their sign-
ing, two general patterns account for the majority of citizen
settlements The first can be described -as a "pre-filipg' settle-
vment and the second as a "post- filing settlement. -

' In negotiations leading to-a pre- filing settlement, the citizen
group and the broadcaster typically engage in a series of conversa-
tions with ‘elther the tacit or explicit understanding that should
‘the negotiations fail, the citizen group will file a formal complaint
against the broadcaster The complaintncould conceivaﬁly take‘the
form of either a petition to deny or of a competing application, but
since most citizen groups lack the financial ability and technical
expertise necessary to mount a credible competing application, by
far the most frequently used form of complaint is the *petition to-
deny. If negotiations are successful, the citizen group dees not
file a petition with.the Commission and the broadcaster formalizes
his understanding with the citizen group either through (1) an amend-
ment to a. license renewal application already filed with the Com-
"mission, (2) a change in an application yet to be filed with the
Commission, or (3) a signed understanding between the parties to

the settlement.

.

42
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In the case of'a pre-filing settlement, the Commiéeion itself .

may never be aware of the fact that a broadcaster and a citizen grbupt

have reached a settlement, The Commiséion will be totally unawarelof

.

change in renEWal applications which the Commission hasn't yet séen,\ﬂ.

~or if the agreement results in an amendment to an application

already before the Commission but the cause of the amendment is

not identified for the Conmission; or if a private understanding

. is 51gned but simply not brought to the Commission's attention

hv1dent1y the fact that an agreement may be reached but never
brought to the Commission's attention creates potentially serious

L .t .
problems for any Commission attempt to control and monitor agreements.

Post-filing settlements occur after the citizen group has filed

.a'petition to deny with the Commission. Many petitions to deny were

initially filed because early negotiations failed, 1.e., a pre-filing
settlement could not be reaghed so the citizen group filed a formal
complaint. 1In a typical situetion, negotiations continue,even though
a petition has been filed. Once an understanding 1is reached, the
broadcaster §iles the agreement with the Commission as an amendment

to its license application. The citizen group then files a motion

" for the withdrawal of its petition and urges the Commission to

expeditiously grant the broadcaster's license.

Whereas pre-filing settlements may escape notice by the Com-
mission, it 1s wirtually imposéible to. conceal eApost-filing settle-
ment. If a broadcaster facing a petition to deny amends his renewal
application and then the petitioners file a motion for withdrawal of
their petition to deny, the Commission will infer that the changes
in the application are consideration for the withdrawal of the -
petition and that a settlement has been reached.1 The only way'
to ﬂVOid-COmmiBBion>n0fice of an agreement wouid be to cast it in
terms of a private understanding between the hroadcaster and the

citizen grbup and have the citizen group withdraw its petition with

-

1The Commission has engaged in such inferences on numerous

.occasions. For a recent example, see Letter to Framk Lloyd (KTTV),

FCC 75-1028 (September 9, 1975), 3; and p. 123 below.
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no action on the broadcaster's part that could be interpreted as’
quld pro quo for the agreement. ‘ .

A further consideration.in post-filing agreements {is the fact
that the Commission's staff may decide to.pnrsue an investigation of
a broadcaster's qualifications in spite of a request by a citizen '
group to withdraw its petition to deny.l If the éommission pursues

an independent investigation, then the broadcaster may actually gain -

‘nothing from the citizen group's agreement to withdraw its petition.

Thus, it~ may occur that broadcasters really receive little effective

consideration from the withdrawal of a petition, in spite oé’having

—
-agreed to a settlement.

Figure 1 describes the- flow o negotiations and Commission

action leading to a citizen: settlgment and following Commission

»notice of that settlement. The flow begins with a citizen group
-complaint [l] that may be first taken to the broadcaster [2] or

taken directly to“ﬁ“‘Commission~L3] . If taken to the broadcaster,
a pre-filing settlement with no Commission no??oe_may result (51
and then [lO]) lAlternatively, the Commission may veegive notice
of the settlement, and then the settlement may be;revieszdtbyrthe'
Cogmission ([5] and then [7]). e

If a pre-filing settlement 1s not reached, whether or not tbe

citizen group has first .approached the broadcaster, a petition to
deny may be filed [3]. 1If the ﬁEtition is not first dismissed by

the -Commission [4], a settlement may. be reacbed [6] and the Com-

- mission either may [7] or may not [15] get notice of the settlement.

If the Commission does get notice, it may either.reject [8] or
approve [9] the settlement. If the settlement is rejected, the

[y

1 ' ¢
‘A recent case ilnvolving a settlement and Broadcast Bureau

opposition to a citizen group motion for withdrawal of a petition
and request for grant of an application without hearing involved

" WACT in Tuscaloosa, Alabama. There the Broadcast.,Bureau.ig

opposing the citizen group's request and seeks to prosecute on
its own initiative because it feels that sfipstantial issues
remain unresolved. See In Re Application pf New South Radio,
Ine., Broadcast.Bureau's Opposition to Jdint Request for -Grant
of Application without Hearing, Docket 20463 (August 15, 1975).

VI
/‘ : '-_, | . )
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Commission may decide either to continue the prosecution on its own
Anitiative [11] or it may. jUst let events between the broadcaster

and citizen grOouR run theiv course [12] And if the settlement is .
approved then the Commission still has-the option of prosecuting |

on its own initiative [13] or of 1etting events run their co“£§e

'[14] which would probably mean dismissing the petition and allowing

‘the renewal. } . .

. L Thus, there are six possible relations betwa@h the Commission
and a settlement. In two ([10] and [I5]), the Commisslon is unaware
of the settlement's existence. In the remaining four , the Commission
may eilther appreve or reject the agreement and an independent Com-

mission. investigation may or may not be initiated ([11] (123, [13],
and [14]) ‘ ’ '

A HISTORY OF SETTLEMENTS e SR
The process of citizen'settlements as,jwﬁt described is rela;v
tively young. The "birth" of settlements can be traced td March. 25,
1966, when the U.S. Court of Appeals -for the Diatrict of Columbia
Circuit handed down its decision in Office of Commumcatwn of O
_*Eiij‘Mh—_T"_Uﬂlte@féhurca of. Chr%st V. FCC (hereinafter cited as UCC I). That
' case decided the question of citizen group ‘standing in the license’
renewal process and for the first time allowed citizen groups, to

formaily\enter the 1icensing’process before the Commission. s )

,

Standing
Standing 1s a legal term that d cribes whether a party is

permitted to eqter a proceeding: a party granted standing by the
courts may enter, whereas a party without standing has no grounds
on which to enter the proceedings. In the context of a private
two-party suit, the Supreme'Court has explained that ‘the purpose
of allowing a third party to intervene is to prevent a "failure of

jUStice."Z- Although license proceedings before the FCC are to be

;o - .- | . . ) | | |
b 1359 F.24 994 (p. C. Cir. 1966). - .
2Krippendorf v. Hyde, 110 U.S. 276, 285 (1884). | -

. | . . » 4,7 - | | ‘ ' v ’. : ‘.
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guided by the public interest and are thereforevnever purely private
legal encounters, the Supreme Court s maxim that standing .is appro-
priately granted when a ""fallure of justice w0uld result 1f stand-
ing were denied is noneth less appropriate in the?context_of FCC »
_proceedings. ' ) p o ] ' ,

In UCC 1, standing as described as a 'practical and functional
concept "designed to insure that. only those with, a genuine and legit-
imate interest can participate im»a proceeding. nl Prior to UCC I, . .

" the Commission. ‘granted standing in license: renewal proceedings only
‘to parties complaining either of trapsmission interference2 or’ of
economic injury.3 Persons who were not. threatened with transmission
interference or economic harm as a result of a 1icensing décision

’ did not have a genuine and.legitimate interest in the Commission s _
eyes. Since citizen groups had no occasioﬁ to complain of inter—”{EQ*'”

_ ference or economifc injury, standing before the Commission was
effectively limited to broadcasters who could make duch claims.
Consequently, renewal battles were fought strictly between broad-
casters and otker commercial interests, with citizen~groups left on
the sidelines. o B ‘ o ,

In UCC 1 the Court expanded standing before the ‘Commission. to
include responsible’ representatives of the listening and viewing |
audience.a The Court_reali;ed_that expanding standing to include ’
citizen groupﬂ ‘'would not be viewed as an unmixed blessing although

K on one hand the Court noted the special-value of public participation
before the FCC,5 it also recognized the possible dangers of encouraging

1359 F.2d4 994, 1002. o

\. . Zsee NBC v. FCC (KOA), 132 F.2d 545 (1942), aff'd, 319 U.s. 239
(1943). '

3fcc v. Sanders Bros. Radio Statiom, 309 U.S. 470 (1940).

l'The Court left to the Commission the task of determining who
was and gho was not a responsible representative competent to repre-
sent ther?nterests of the station's audience. The Court suggested
that the Commission use 1its statutory rulemaking powers to further -
refine the definition of standing. 359 F.24 994, 1005 1006.

. 5359 F.2d 994, 1004k1005. , . ;
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T "spurious peti}ﬁons from pri;ate interests not concerned with the
quality of broadcast programming' who "may sometimes cloak them-
selves with a semblance of public interest advocates.' 1_ %n the
balance, however,’the Court.felt the benefits of pubiic participa—

"tion outweighed the dangers of abuse and that the Commission wasd
competent to control access to its own petitioning, hearing, and
. }_-.- . decisionmaking procedures so as to insure responsible representa—
tion of apdience interests.
Aside from serving a jurisprudential purpose, standing also
serves a’rationing function. As standing 1s granted to more 1iti~»
gants, the right of access’ to the courts is expanded and the volume .
of 1iti 'tion can be expected to increase. As standing is restricted,

the rights of access are narrowed and the volume of litigation-can;be

1359 F.24 1006 .

) 2The Court did, however, of fer some examples of parties the

Commission might find qualified toreﬁter licensing proceedings.
The examples cited by the Court we 'community organizations
‘(such as) civic associations, professional societies, unions,

churches, and educational institutions or dssociations...' 359 F.2d
994,. 1005. —
Although the Court allowed the Commission great discretion in
. ‘fashioning. standing requirements, the FCC has not-articulated a

coherent policy as to standing. Most refinements in standing cri-
teria have come largely through the courts as a result of appeals
from the Commission s ad hoc procedure. _
That a single individual could -have standing as "a repreéenta—
tive of the listening public" was decided in Joseph v. FCC, 404
F.2d 207, 210 (D.C. Cir. 1968). Furthermore,\in Hale v. FCCQ 425
\ oy F.2d 556 (D.C. Cir. . 1970), standing was granteg to individual resi-
dents of the licensee's service area. _Thus, sheer numbers alone
may not be dispositive of representativeness when it comes to-
determining standing.

Whefher residence in the area of service is.an imgprtant factor -
for standing purposes is as yet somewhat unclear. 1In M&rttn—Trzgona
v. FCC, 432 F.2d 682 (D.C. Cir. 1970), it was intimated that resi-

“denck may be a factor, but the result of that case can be explained
on other grounds——tZe issues raised in a licensing context were
better posed as matters for a rulemaking. In Alabama Educational i
Television Cbmmzsszon, 24 R.R.2d 248 (1972), however, the Commission
held that it was not necessary that a party be a residentjof the com-
munity sérved by the licensee. In the Alabama E‘ducatwnag case the
Commissig¢n .determined that as long as the intervenor's paxticipation
would prpmote the public interest, residence in the service area
wds not preréquisite for 's¢dnding. , .

. s
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expected to decline.1 The ability of the Commission to use stand—
ing and other procedural tools as rationing devices was implicitly
recognized by the Court.2 But rather than control access to Com=-
mission process by limiting the rights of particular individuals
to appear before the Commission, the Commission seems td\::ye )
decided-to restrict the types of . iSSues that may validly be raised -
in licensing’ procedures3 and to increase the strength of the evi--

dentiary showing a petitioner has to make in order to throw a broad—

caster into hearing. The courts~ha¥$ noted and reaffirfned the Com- -

mission's wide discretion in'setting the standards necessary for ‘a
heating as’result of a petition to deny.4 ‘And as to the subject

matter that may warrant review of a petition_through a‘hearing, the

_Commission has .repeatedly required very strong‘showings in the, areas

of concentration of.control, employment discrimination,éﬁ:d_ascer—
tainmentu5 The effective result of these-policies has been to limit
\%enewal hearings to specific instancesxof‘licensee misconduct or to
especially egreglous violations of Commission pol\\y. 7

Along with standing to appear in license renewal procedures
came what later turned out to be a more powerful-—althoughlproj

cedurally similar-—-tool: . standing tolchallenge the transfer of a -

1See K. Scott, "Stahding in the Supreme Court - A Functional
Analysis " 86 Harvard Law Revzew 645, 670-683 (1973). .
2359 F.2d 994, 1004-1006., ot

3In two cases the courts have aided the Commission by decfding

e

that certain issues are more appropriately dealt.with in rulemakings_

682 (D.C. Cir. 1970) and Hale v. FCC, 425 F{2d 556 560-566 (D.C.
Cir. 1970). In both cases- the petitioner a tempted td raise issues

related to the concentration of media control.

4The statutory basis can be found in 47 U.S. C 309(d) (1970)

than in license proceedings. See Martin- Trzgona v FCC, 432 F.2d
2

'5

and was interpreted, for example in- Stone v. FCC, 466 F. 2d 316 ©

(D.C. Cir. 1972).

5For an analysis of Commission policy {n these areas, espe-
cially in light of Stone v. FCC, 406 F.2d 316 (D.C. Cir. 1972),
see "The Federal Communications Commission: Fairness, Renewal '
"and the New Technology,” 41 George Washington* Law Revtew 683 .
691~ 697 (1973) .

) ) . 5()
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','broadcast.license.1 " Broadcasters are sensitive to citizen group

t

-~

-

L]

© - practices. See 19 F. C C. 2d 109, .112-113 (Commissioner Lee, con- N

opinions at license renewal time, but when broadcasters seek to

transfer their licenses,_citizen groups have the ability to delay

] multimillion dollar transactions for months through the filing of

petitions. Not surprisingly, broadcaster sensitivity to citizen
opinion can be magnified when a multimillion dollar transaction
hangs immediately n the balance.2 The pattern outlined for peti—'
tions to deny in- ;1g. 1l is also applicable to petitions opposing

transfers.

o, a
. .
(8 T A

The First Settlement and Its Repercussions . . \h'

JIn August 1968, KCMC Inc., the licensee of KTAL-TV in Tex- |
arkana, Texas, filed an application for renewal. of 1its license. o .
‘on January 12 1969; local citizen groups aided by the Office of s
- Communi ations of the United Church of Christ filed a petition to
deny AL s-license. The{citiznns alleged that KTAL had failed
to survey a single leader of Texarkana 8 black community as part.
of its ascertainment study, even though approximately 26 percent _ >
of Texarkana 8 communfty was black. i Fhrthermore, the citizens B C
charged that'KTAL had failed to adequately serve Texarkana——KTAL s
city.of license--because of inconvenient placement of color origina-
tion equipment and failure to respond to citizen inquiries.3 -

while the petition was still pending before the Commission KTAL

ahd the local citizen groups embarked.on a series of negotiations

. ,' . : ¢

~ .

Lﬁ7 u.s.c. 310(b) (1970) states that "No...station license...
shall - be transferred...except upon application to the Commission
and upon finding by the Commission that the public interest, con-
vendence, -and necessity will be served thereby." Just as citizen : .
groups ‘can fetition an application for renewal, they can pétition
‘an applicat on for transfer. -

2F’gr a example of citizen participatioh in a- transfer, see
the desé¢ription of citizen involvement in the- Capiggl €ities sale,
pp. 43-48 below. _ s
. 3The Commission ‘noted that none of these charges were effec- f
tively refuted (XCMC, Inec., 19 F.C.C.2d 109 (1969)): Other.charges
included. discriminaﬁory advertising, inadequate local programming, '
inadequate news coverage, and "equally discriminatory programming

curring).
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which resulted in a citizen agreement. On June 8, 1965; KTAL filed
the agreement with the Commission as an amendment to its renewal

) . . . . . . ) \
application. In the agreement the station pledged to employ at

least two full-time black reporters and to take’ other steps to

“achieve a balanced racia1 composition on its work force. The sta-

tion also 1dﬁicated it would present programming covering contro—

yeérsial topics and that there would be monthly meetings between»_
station representatives and a local citizen advisory 'rd.l. In
return for KTAL's'agreement,-the citizen groups agréed to withdraw
bheir petition and actively support KTAL's request for a renewal

On July 29, 1969 ‘ the CommiSsion, acting in re1iance on the
citizen agreement renewed KTAL's 1icense.2 In passing, the Com=,
mission said it believed it "should encourage 1icensees to meetqwith
community—oriented groups te settle. compYaints of local broadcast
service. Such cooperation at the community 1eve1 should prove to .
be more effective in improving local service than would be the

imposition of strict guidelines by the Commission." n3

-~

L4

Shortly after KTAL's license was renewed by the Commission, the
United Church of Christ notified the Commission that KTAL had agreed
to reimburse the Church for $15,l37.11 in expenses'the Church'had
incurred on behalf of the Texarkana citizen groups. The reimbursement
arrangement specifically stated that payment of’the funds wouldRhot
be conSidered a condition precedent to the remainder of the agreement.
By a vote of 4 to 3 the Commission .decided not to allow the reim—
bursement.A : ‘ ; i s

. The Commission s decision not to allow reimbursement admitted

that "the settlement of the issues between the station and the

_petitioner listener group is generally a desirable goal"5 but argued

-
v

1The text of the agreement can be found~at KCMC, Inc., 19

F. C C 2d 109, .120-122 (1969).

2xemc, In‘c., 19 F.C.C.2d 109" (1969) . :

Stbid. - : | S
Y » . .

“keme, Ine., 25 F.C.C.2d 603 (1970). :

5

25 F.C.C.2d" 603, 604. 59
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“that reimbursement was not - necessary to effectuate settlement. The
'majority pointed to two Eossible dangers arising from -reimbursement
of citizen groups: (1) the danger of promoting overpayments (e.g.,
‘inflated fees) or even opportunists motivated to file insubstantial
P titions in order to obtain substantial fees,' and (2) the danger
at "settlement of the merits of the dispute might be influenced

by lhe ability to obtain reimbursement of expenses fro dh\\licen—
see.' nl- To avoid these dangers the Commission formulated ‘a’ general
principle——it decided that "in Jno petition to deny situation, what-
-ever the nature of the petitioner, will we permit payment of expenses T

_or other financial benefit to the petitioner."2

N .
‘ ‘COmmissioners Dean Burch and Nicholas Johnson, writing in dissent,

A -argued that there was-ﬂggreason to deny .reimbursement when the public .
T

prevent th¥abus’e of reimbursement which the . {
majority feared, Burch and Johnson suggested four conditions that

interest was served.

would have to be met before aireimbursement'agreement could be

approved: v

1. That the petition to deny was filed in good faith by C e _i‘
a responsible organization; :

2. 'That the petition raised substantial “issues;
3.. That the settlement also entailed solid, substantial S
resultg; and ‘ ., :
4. Thaz/::ere was a detailed showing that the ekgenses
" claimed were légitimately and prudently made.
The Church appealed to the courts, and the Commission's decision
was overturned. The Court ruled that "the public interest standard

cannot mean .that the Commission may, totally prohibit .reimbursement

in all petition té6 deny situations."4 “In fact, the Court went even b
»
T,
° ZIbidn’ pn 605- . ‘ D SR o -
3bid., pp. 605-606. : .
4

Office of Communicgtion of United Church of hrist v. FCC
465 F.2d 519, 524 (D.C. Cir, 1972).
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further to claim that voluntary reimbur§ements ma; actually Bérve
the public interés# Because'"pﬁblic,partiéipatlpn in dec}sions that
involve the public interesf’is n;t only Qaluable but indispensable"
and such "publié participation fs*necessaf{iy furthered"! by allow-
ing responsible reimbursementsg _ _
. "The Court did not, however, specifically find that réimbursé-
‘ment was apﬁropriate in:the KTAL'aggeemgn;;' Rather, the’ Court s
remanded the question to the Commission "for a dgterﬁinétion of
;hethe; the expenses' in0urred_By the Church‘of ChriBt_ﬁere aétually
"legitimate and pfudgntqﬁz Upon remand,'the'Comﬁission'decidéd thdt
Pthevexpenses were indeedllegifimate and prudent, and the reimbursé-
ment was.alloﬁeﬁ;3 ‘ - . .
‘On-June 7, 1972, onlyﬂtﬁé*and a hﬁlf ﬁbh@hs’éfter\the Court's
decision, the’Commission issued a thice,of Ihqui;y and Proposed
" Rulemaking looking into the issues r&ised'by reimbdfsement to’
;:_bcitizen“groupé{é Aithough the inquiry was n@rpowly focused on ~
.reimbursements for future citiién group cdhsq}tant serQices~to

- . : ’ B »
o

1,65 F.2d 519, 527 (1972). A large dortion of the Court's
opinion relies &n an analogy extending 47 U.S.C. 311(c) .(1970),
which allows reimbursements when a competing applicant withdraws
_his application, to situations in which.a petitioner withdraws his
petition to deny. The Commissioh@itself haqipreviously extended
the "spirit" of 311(c) to cover situations in which 1t did not
actually apply (see National BrowdsastingCo.,' 25 R.R. 67 (1963)),
and the Court was of the opinion' that gn'éﬁ{insiqn'ofﬁ3ll(c) to ;
"cover reimbursemént in the petition-to-deny tontext would also

be in the public. interest. See 465 F.2d 519, 525-527.

2,65 F.2d 519, 528 (1972).
3keMc, Ine., 35 F.C.C.2d 240 (1972). .

. _ “Natice of .Inquiry .and Propeged Rulemaking in .the Mattex of
Reirmbursement gfor Legitimate end- Prudent Expensce of a Public
Interest GrouPfor a’ Consultancy to a Broadeaster in Certain
- Ingtances, Docket 19518, FCC 72-473 (June 7, 1972) . Two other
‘reimbursement caSes cited in the Notice are: (1) the WGKA casa
" (see In Re Applicatioh of Strauss Broadecasting Co. of Atlanta,

31 F.C.C.2d 550 (1971), Letter to -GCC Communications of Atlanta,
Ine., FCC 71-886, and Citizen Committee v. FCC', 436 F.2d 263

~ (D.C. Cir. 1970); and (2) the KBTV case (see Letter to the Viece

Pregident of CCC, 33 F.C.C.2d 625 (1972)).

kz . 51£
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broadcast stations, it raised substantially ‘the same issues that would
be encountered in a more broadly defined examination of reimbursements.'

The Commission specif‘ally requested comments, on six issues:

1. What showing should be- required to establish a,good
faith agreement? . .

2. Should there be a limitnon the dollar amount to be"
« reimbursed?

3. Should the agreement between“the broadcaster and‘the
group specify what services the group is expected to
perform? o . . -

4. Should there be a limit on the period “for such’con-
sultancy agreements?

-, N

<5. Should there be a. periodic review of the arrangement’

.o 6. What review procedures, i any, should be specified
P v by the Commission...(e.g., filing reports or detailed
; ' accounts of sums paid or work done)?l _
‘ * ‘/.'
While the KTAL case was making its way through the Commission and
,l the courts from 1969 to 1972, other petitions were being filed, other

agreements were being reached, .and policies were being set in novel

< contexts. . S

Trlnsfers and Citizen Involvement: The Capital Cities Sale

On February 26, 1971, the Federal Communications Commission
‘approved a landmark agreement which was part of an intricate $110 mil-
lion transfer of broadcast'stations from Triangle Publications, Inc.,
to Capifal Cities Broadcasting Corporation;‘and from Capital Citiges
.. ~ to various third—party publishers. The carefully negotiated contract
invoTCEd combined AM-FM-TV operations in Philadelphia,.NewvHaven, and

Lyotice of Inquiry and Proposed Rulemaking in the Matter of
Reimbursement for Legitimate and Prudent Expenses, Docket 19518,
FCC 72-473 (June 7, 1972), 2. A final decision in Docket 19518 was
finally reached in January 1976--three and a balf years after the.
inquiry was opened. The Commission's final ision 1is discussed
on pp. l48-150 below. . ,
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1
Fresno, as?vell as' TV stations in Albany, New York, and.Huntington,
West Virginia. yi

~ The transfer did not pass unopposed A Petition to Intervene .
and Deny was filed by the Citizens Communications Center (cccC) on its
own behalf and on behalf of the Law School Study Group. The petition‘
questioned the propriety‘of the package transaction with its spinoffs
to third—party buygts' and challenged the t:ansaction on the grounds
that it violated the Commission's Top-50 policy 3

Under the Top-50 policy, a transaction involving an increase in .

_ the concentration of tontrol of largecmarket television stations,

,such ‘as those in the Capital Cities 'sale, could not be approved unless

there was "cbmpelling public interest showin?" that the benefits of

the transfer would outweigh the detriments Thus, to consummate the

transaction and overc0me the required "eompelling public interest
showing,f Capital Cities would. héve to convince the C0mmission that
,the petitioners objections were groundless. and that the public’ '

interest w0uld in the balance be served by the transaction. g

The stage was then set for a series of meetings between Capital
'Cities, ccc, and minority group representatives in Philadelphia,

-
N,

N 1See In Re Appltcatzon of Trzangle Publzcatzons Inc., and .
Capital Cities Broadcasting. Corp., 28 FIC.C.2d 80 (1971)\. .The sta-
tions involved in the transaction were: WFIL (AM, FM, T ), Phila-
delphia, Pennsylvania; WNHC (AM, FM; TV) , New Haven, Connecticut
KFRE (AM, FM, TV), Fresno, California WTEN (TV), Albany, New York,,
and its satellite station WCDC in Adams, .Massachusetts; and WSAZ
(Tv), Huntington West Virginia. Also, included in the exchange was.

- Triangle's syndication operation. Capital Cities was to sell the
Huntington and Albany stations to third-party buyers. The contract
was written in such a manner that each transaction was contingent
on every other transaction, i.e., if one part of the deal fell
through, the entire deal was off.

t 2CCC charged that the transaction from Triangle to Capital

~Cities which would immediately spin—off stations to third-party
purchasers violated the Commission s policy against trafficking
in broadcast licenses.

3retevision Multiple Oumership Rules, 5 R.R.2d 1609 (1965),-
Report and Order in Docket 16068, 12 R.R.2d 1501' (1968). The Com- )
mission's Top-50 policy emerged from a concern over the trend toward

increased concentration of ownership in the 50 largest markets.

412 R.R.2d 1501, 1507. . -
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New HaQen, and Fresno. Capitavaities wanted.some arréngement that
could help it make the '"compelling public interest showing' required
to overcome CCC's Top—50 ohjections to. the transfer. CCC and the

-minority groups wanted greater responsiveness to community needs and

concerns from the new owner of the Philadelphia New Haveﬁ and

Fresno stations, ?he end‘;esuit of over a month of ronnd-the—clock

negotiations between the parties was a million dollar, three—year,b

Minority Program Project which invoIVed a commitment to develop

-programs responsive to the problems, aspirations, and cultures of

~ the black and Spanish-surnamed communities in Philadelphia New

Haven, and Fresno.l ) ' _
Capital Cities expected the project to- generate at least six’

hours of programming per year per station and that at least half

of the programs would_be broadcast in prime time. Control over

to remain in- Capital Cities' h s, but Capital Cities promised to

the expenditure of funds and p:o‘ram scheduling and prodlction was
consult extensively\zith advisory committees in each of the ‘three
cities affected by the: agreement. In the event Capital Cities
declined to.accept an advisory committeefs programming'proposal,
Capital Cities was qbliged to provide_a written statement of its

" reasons fdr‘rejecting the proposal. . -
_ Furthermore,’expenses of approximately $5,000 incurred by the

minority group,representatives with whom Capital Citles was to. con— -

fer in its'ascertainment-procedure were reimbursed by Capital Cities.

At the time'of the decision in the Capital Cities case, the original'

KCMC decision had been issued by the Commission,2 but the appeal to
the Lourt was, still pending.3 Thus, at the time, the reimbursement

. e

¢
’

1According to- the tetms of the agreement, annual payments Qf‘
$333,333 were to be deposited in accounts controlled by minority
groups. The annual payments were to be allocated in the following
manner: $135,000 for Philadelphia; .$110,000 for New Haven; and
. $88,333 for Fresno. P o

2KCMC Iné., 25 F.C.C. 2d 603 (1970)

Office of Communication of the Unzted Church of Christ v.
- Fcc, 465 F.2d 519 (1972).

LS
)

.
D



-

“Citles reimbursement p1an] comes wirgin our KCMC holding."
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question camekup for review, the Commission"s policy4with regard to'
reimbursament of petitioners’ expenses was even more inhospitable‘

than it is today.l" ) - ' . 7
4

The Commission admitted that the reimbursement "raised a Jflues-
tion' 'under its KCMC decision, nevertheless, it managed to approve

the reimbursement and at the same time avoid the issue of the pay--

" ment's va1idity under KCMC by stating that the payment in the Capital

Citles' case was "fu11y consummated"'and 'of minimal significance in
the present context. This sufficiently distinguished KCMC from the
Capital Cities transaction, in the Commission s mind, ‘o that the .
Commission ﬁ/lt it unnecessary to "decide whekher it [the Capital

2

As a result of the understandin S reached between Capital Cities

in January 197Y. The understandings between theﬁparties were pre-

;sented to the Commission as amendments to. Capital Cities applica—

tions. CCC then informed the Commission that it felt the amended

"apolications indicated that the public interest could be served by

prompt approval of the transfer.3

The Commission considered the amendments to the application

“and weighed them against the dangers of further concentration in the

Lt . . -

1See pp. 39-41" above. e
28 F.C.C. 2d 80, 82 n. 2 (1971). Whether the Commission's dis-

" tinction of the KCMC. and Capital Cities reimbursement is adequate is

not ‘as s1mp1e and straightforward as the Commission makes it sound.

The Commission.could just as easlly have found great similarities in
the two cases and decided against compensation in Capital Cities as
it did in KCMC.  The hitch in this case seems to be the Commission's

desire to see a $110 million deal go through, and not see it fail bec

of a $5,000 payment.- Thus the emphasis on the "minimal significance"
of the payments "in the present context." In a different context in
1971 the Commlssion could well have quashed ‘an identical reimburse-
ment scheme. . .

30cC noted” that it sti11 had reservations over the package form
of the transaction and over the spinoffs, but claimed that these
reservations were outweighed by the public interest benefits of “the
agreement. , _ :

i .

-
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Top-50 markets and was "persuaded that Capitai Cities has made the

‘required compelling public interest showing. *"1 ' o

. :
In a Concurring Opinionz Commissioner Nicholas.Johnson character-

ized the $1 million Minority Program Project as.aﬁeommendable'innova—

tion to be encouraged. Johnson also said that but for the agreement
< g : -

he would have opposed the transaction.3 To Johnson:l;5;

-

The Capital Cities agreement clearly amounts to an .
.important breakthrough for public par;écipation in the
‘process of administration and governane of the public .
airwaves. It may well be that FCC licensees have’ the o
responsibility under law to provide, such programming——

, and more-~already. But .the fact remains that they
don't go it, and the FCC doesn't insist upon it At
a time of mounting public outrage against the excesses
and abuses of the corporate dominance of American broad-

+ casting, it is at least heartening to see that humble
citizens can extract some public service commitment
from big broadcasters. [Footnote Omitted]4 e

Not ‘all the Commissioners were this enthusiastic over the Minor- -
ity Program Project. In a short Concurring Statement, Commissioner
Robert T. Bartley expressed some concern over broadcaster control of

,programming.5 Bartley "would have preferred to see -Capital Cities

‘remain more flexible in its. determination of community needs and

programs to meet such needs n6 But Bartley felt that Capital Cities'
represen;ation that "it will retain control over programming under

the Minority Program Project' was sufficient to overcome his doubts1

as to' the delegation of bfoadcaster responsibility.7
128 F.c.c.2d 80, 84.
»Ibid., PP. 80, 90-94. . ot
31bid., p. 90. T o :
albid.,,pp. 92-93. ;
>Ibid., pp. 80, 89-90. S R s
®1bid., pp. 89290. . l
7 .

Ibid., p. 90.

i
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Early Problems with Settlements

<~

.From 1966, when citizen groups first obtained standing before

the Commission, until 1971, the Commission had no occasion tp formally
question the subgtance of a citizen agreement. But then in December

| of 1971 the CommisSion for the first time expressed disapproval.of a
cifizen agreement.l" Stations WAVO-AM-FM in Decatur, ‘Georgla, were to
Ube transferred from Bob Jones University, Inc., to Robert W. Sudbrink,
but a pet1tlon to-deny filed by the Community Coalition of Broadcast—
ing (CCB) of Atlanta was delaying the -transfer. On November 18,
1971, WAVO filed an amendment ‘to its assignment application. The
amendment contained the terms of an agreement reached between the
", citizens. and. the station. o . o

The agreement touched on the stations' hiring practiees, bdt .
more importantly.to the Commission it also provided that the licen-
see would}"make maximum use of all available network prégramming of
-spec1al interest to the Black community," that the programming would
be aired fat-the_regularly scheduled time," and that;it_would'not be
"pre—empted;without advance consultation with representatives of the
CCB."2> Furthermore, the agreement observed that: .

[ 4 . . 71

Licensee 'understands that in deciding what constitutes
the tastes, needs, desires and interests of the various
public served, the views, opinions, and leaders which are
representative of their members, :ﬁ% the authenticity of
portrayals of minority 1ife, cultur® and values, the
ult1mate judge must be the minority‘community itself.

. The Commission refused to read-the preceding clause literally
for it would, in the Commission's eyes, abandon far too much broad-
caster responsibility. Instead, the Commission construed the )

language of the agreement to mean that:

LBob Jones Unzverszty, Ine., 32 F.C.C.2d 781 (1971)
2Ib1d. _
Mbid. SR . _ . o
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' The licensee, in determining the problems, needs and
" interests of the ‘minority groups and the authenticity
. of portrayals of minority lifel, culture and values, .
» will consult with and seek the views and opinions of

i the leaders of representative minority groups in the
, ~:community.1

.

As for thé'oroadcaster{s commitment to air‘reéularlypscneduled
network programs ofninterest to the black community,‘the Commission
sald that the language of the agreement‘"wou d appear to improperly
curtall the licensee's flexibility and discretion in the matters.of

. o _ programming and program scheduling n? But in spite of tﬁese reserva-
- tions with the. agreement, the Commission diq‘not reiect it outright

- and. proceeded to approve the transfer. !

The second instance of the Commission s questioning‘an agree-
 ment occurred in August 1973 when.the Commission reviewed an agree-
) ment;between the Boston Community Media Committee (BCMC) and WROR-AM. 3
Again, the major-ground of the Commission's objection was that the
agreement amounted to an impermissible delegation of the broadcaster's
.responsibility. A ‘second cause for concern by tne Commission focused
on WROR's promise to make various contributions to community groups.
The.agreement signed by WROR required it to pay an annual "subscrip-
tion. fee" of the greater of either (a) $1,000 or (b) 1 percent of the
station's net profits. The Commission voiced "serious concern over
this payment provision and sald that while it had 'no objection to
1icensees reimbursing anyon for services rendered ‘in assisting it

3 “in the operation of its facility," it did object to the: present apree- .
ment because "it in no way appears to relate to services rendered nor
does it bind BCMC td8 do anything. Consequently, our’ approval of ‘such
a provision would be clearly contrary to;the‘pubiic interest.”4

. -+ libid., pp. 781-782. .

ZIbid., p. 781. |

Hef%el Broadcastzng-Bostan, Ine., 42 F.C.C.2d 1076 (1973),
récon. denied as moot, 29 R.R.2d 396 (1974), rev'd BCMC Minority
Caweus v. FCC, 32 R.R. 2d 599 (D. C. Cir. 1975)

N “42 FiC.c@d 1076, 1077, S -
’: | ' . | . » bq .. |
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Theithird case of Commission disapproval'of.citizen settlement
also raised the by-now familiar theme-of broadcaster.respdnsibility
and Qelegation but ‘this time the 1ssue was framed in a-novel con-
text. Instead of the familiar complaints and. settlements focusing
on minority group hiring and programming, the Twin States Broad-
casting cases dealt with the problem of format changes.1 )

. ”\i In February 1972‘\Q3\Commission granted an application for the _
v ssignment of the 1icense of WXEZ-FM, Sylvania, Ohio, from Twin States
Broadcasting, Inc., to Midwestern Broadcasting Company, Inc. WXEZ had

been a progressive ro station under Twin States, but the new owners

intended to change its programming to a more "niddle-of- the-road":

e

format. Concerned ove of their station, rock fans in

'Sylvania formed tne Cit 1s Compittee to Keep‘Progressive Rock and

filed a petition fop-fecomsid ratipn of the grant. The Citizens

Committee claimed that the formétgchange-affected the public imterest -

and requested that the Commission hold anevidentiary hearing. The
Commission denied the request 2 and the Citizeng Committee appealed
to the courts. On May 4, 1973, the Court overruled the Commission
and remanded the case for further proceedingS.3 T
Before hearings cou1d begin, the Citizens Committee and Mid—

western negotiated a settlement under which WXEZ' agreed to conduct

a program preference surgey‘of the Toledo are;.° The survey“was to
be conducted in the event wIOT the only other source of progressive

rock in the area, ceased to provide adequate rock programming prior

to October 1976. If the survey revealed that either (1) 20 percent

R qf the population expressed an unsatisfied desire for progressive

rock or (2) ‘a progressjive rock format would be economically feasible,

" then "Midwestern shall change the format‘?& Station WXEZ-FM to'

lfwtn States Broadcastzng, Ine., 42 F, C c.2d 1076 (1973) a
45 F, C C.2d 230 (1974).

35 F.C.C.2d 969 (1972). : g

2

3C'Lttzens Committee to Keep Progresszve Rock v FCC 478 F.2d
926 (D.C."Cir. 1973). - a :

-
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~* . -
provide such a progressive rock format."! [Emphasis added by the - ';
Commission ] ' = i i
The Commission was of the opinion that the .uge of the single

word "shall" caused Midwestern to improperly relinquish its flexi-
bility to make programming decisions during the upcoming license
'_term. 2 The Commission therefore refused to approve the agreement,
Following the Commission'S”decision, a second round of negotia-

tions between WXEZ and the Citizens Committee took place. These
‘negotiations resulted in an agreement which was substantinely
‘slmilar to the one earlier rejected by the Commission, save for b
one factor-—instead of obliging the statioh to follow the results
of the survey, the station now agreed to‘examine the survey results
'_and exercise licensee discretion in determining whet@fr...changes

im its programming practices would be consistent with its obliga-

¢
- -
S

3 .
tlons as a licensee." o : ' W

The change in wording seemed to turn the trick with, the Com-

-

mission.. Under the new agreement, the Commission found that Mid—

_western had relinqu1shed none of 1ts programming responsibi11t1es ik

and the agreement was approved ,

42 F.c.c.2d 1091, 1092. ¢

“Ibid., p. 1092, o -

’Ibid., pp. 230, 231. A |
“1b1d., p. 232. S | : "y,
5

Although sthe WXEZ case was the first case of citizen jyttlement

being used to resolve a format change.controversy, 1t was ndt the

first. time the petitioning process had been used by citizen groups

.-in an attempt to prefent a station from changing formats. ‘On Sept--
ember 4, 1968, the CXgmlssion appkoved the transfer of WGKA-AM-FM

Cin Atlanta f?om Glenarken Assoclates to Strauss Broadcasting Company
WGKA had been a classical station, but Strauss planned to convert it
to a "blend of popular favorites, Broadway hits, musical standards,,
and light classics.”" “An Atlanta Citizens Committee. opposed the format
chajsggand filed a petition for reconsideration on September 25. The
Commistion allowed the transfer sand refused to blo®k the format change
on August 25, 1969. The issue was, however, remanded for hearing
"after the Citizens Committee appealed the Commission's action. See
Citizens Committee v. FCC, 4#6 F.2d 263 (1970). In Lakewood Broad-

' easting Service, . v. FCC, 478 F.2d 919 (D.C. Cir. 1973), and in

. - | ) 63
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THE CONTENT OF SETTLEMENTS . _ ' ' -

. e Although the pace of petitioning and settlement increased, the

' . Commission avoided any serious confrontation of the policy issues

. raised by citizen settlements until. June 1975 when it issued the
Proposed Polzcy Statement and Notice of Proposed Rulemaktng in the
Matter of Agreements b'et'uJeen Broadcast Licensees an?%he Publi

~opened Docket 204951 (hereinafter called Proposed Agreements Rule- )

making) .- ~In the meantime, the Commission seemed to face only the

simplest issues and to delay consideration of any complex matters.2

-
-

Categories of Ag_eements o o : .

By the time the Proposed Agreements Rulemaking was promulgated
‘the Commission had enough experience with settlements and petitions
't " - that it could see agreements beginning to fall into five major cate—
gories. (1) employment, (2) programming, (3) program- production, :
(4) community involvement in station policymaking, and (5) reim-

bursements. - o . : -
1. Employment. The most usulal complaint/with regard to employ-
. ment wa$ that minority.gronps.and Eamen-were underrepresented on the’
< station's workforce. p7é remedy this situation,'citizen gronps often
1 obtained‘a55urances fryom broadcasters that they would strive to i/fCh“

minority employment goals by a certain date.3

« (Citizens Commzttee to Save WEFM v.-FCC, 506 F.2d 246 (D Cc. Cir. 1974),
. the Court also considered the format change question and, after some -
initial confusion and inconsistency, seems to have reached the posi-
tion that a format change, when opposed by listeners, may be cause

‘,: : for an evidentiary hearing. For a more complete examination of the
: N mat change problem, see Note, "Judicial Review of FCC Program o
fs bsity Regulation,'" 75 Columbta Law Revtew 401 (1975). . .
‘ lgcc 75-633 (dune 10, 1975). | g | —

- Zgee pp. 64-68%elow for, an examination oft the resulting backlogs
‘-gﬂﬂqdelays in the petitioning process. : ‘

3See Commitment of McGraw-Hill Broadcasting Company, Ino., term
24 (1972), and references in 33 F.C.C. 2d 1099 (1972); ‘and the descrip-
tion of the KABL Agreement in Broadeasting, April‘*24, 1972, p. 32.
For a discussion of some measurement problems in determining the
" representativeness of a station s workforce, see Stone v. FCC, 466
F.2d 316 (D. C Cir. 1972)

. - :(34
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. At times, stations-may'commit themselves_to hiring minority
- group members for specific positions,; and to make special efforts
to place minority groups in higher level positions.2> Generally,
as can be seen from the Commission's comments in the’ Proposed Agrae—

ments Rulemakzng,- the more specific and precise the station %/CON‘

. mitments to hiring and the stronger the voice allowed to citizen

s\\\\ © -groups in hiring decisions the more likely dis the Commission to .
be disturbed by the nature of the agreement. ) ' -
. 2 2. Programming. The cpntent of a broadcaster's programming 1§'7

often criticizedvby citizen groups for having unﬁavorable-representa—
tions.of minority groups or excessive. violence, or for insuificient
_progrgmming aimed at the needs of the station s minority group
.\‘audiences.\ In broadcaster-citizen grOup agreements, broadcastets
'often promise to increase the number of hours of programming aimed,
vat minQrity group audiences, to improve the image and portraydls of
» minority groups on the programs they present and to be more sensitive

to the problems of sex and violence on televi . In at leasg one

agreement a station promised not to broadcast any f 42 animated tele-

vision programs ‘because they were deemed ' ‘?uitab e for younger
L iy
d

childten." The station, KTTV,'4 also promiséd t

“41ir a '‘caution to

parents" before broadcasting any program that m

’

t be harmful to

: lSpecific mention of positions such as reporter, community
affairs director, and editorial board member can be found in the KTAL
Agreement at term 1 (see KCMC, Inc., 19 F.C.C.2d 109, 121 (1969); the
WJAS Agreement between Cecil Heftel...and Create, Inc., and Pixtsburgh re
Community Coalition for Media Change, term 8 (1972); and in the)\Com-
— : mitment of McGraw-Hill Broadcasting Company, Inc., term 24 (see \Time-
o Life Broadeasting and McGraw-Hill, Ine., 33 F.C.G.2d 1099 (1972)).
(Note: Some of the documents cited in this footnote and in follow- .
ing footnotes are not readily available in any pub1ic1y distributed
v .documents. To examine these documents, anyone may ask to see the
Uappropriate station file in the public reading room of the FCC in
+» Washington, D.C.) ~ :

. -
2See Commitment -of McGraw-Hill Broadcasting Company, Inc.,

‘term 22 and 33 F.C.C.2d 1099 (1972)
. 3See Appendlx A, 715, "

7

QLos Angeles, California.




K\ . _s4e ":u- ) . J‘.

o i _ -

children. The agreement specified Ql‘programs that required such.a

warning. o . ‘

. With the rise of format change complaints, agreements as to : .
station: formats have also become more common. The agreements gener—,
'ally attempt to commit the. broadcaster to 'make a good- faith effort

to maintain the availability of a certair format in a community.

‘o Again, the greater the specificity and inflexibility of the agrﬁe—
ment,.the more likely Comm1ssion disapproval. A B
¢ : o 3. Prggram Production. Along with-complaints as to the types ’

of programs that stations broadcast, citizen groups often feel that

. e the lack of facilities and trained individuals in.lbcal communities

. limits the abillty of broadcasters to obtain programming especlally
suited to 1oca1 community needs.2 Thus, citizen gr0ups often seek’
station support for training programs and commitments for equipment
and technical agsistance so that loéal_community groups can acquire
Rhf ability to produce their own programming; Often stations agree .
to broadcast a certain percentage of the programsﬁproduced by theseA

local gr0ups.3

.

o ' 4. Commhnity Involvement ' in Statiom Policymaking> Citizens

frequently cogplain of station 1nsensitivity to the needs and problems ~r
of local communities and that ascertainment procedures are instffi-
' : . . cient guarantees of station involvement. Furthermore, citizens are ' -
aware of areas of station operation in which t ey.desire to become '
"involved but which cannot be effectively included in any~agreement.
- Therefore, citizen groups often attemptfto\gain'some voice in ‘
ongoing statidyﬁpolicymaking procedures. ' - ‘ T E
; B v : v

-

' 1Commitment of Metromedia, Inc. (KTTV), 4-10. See Letter to
Frank Lloyd, FCC 75-1028 (September 9, 1975), and pp. 120-125 befxw

‘.ZSee the KTAL Agreement, terms g, 3, and 11, 19 ¥.c.C. 2d 109,
- r121-122. 7 =
' 3In an agreement reached with wfix a community -involvement
“« program was adopted. See pp. 125-132 below; WPIX, Inc. FCC 75-929
' (August 12, 1975); .and the d1scussion of the Capital Cities Agree—_
ment, p. 45 above. . L .
’ Cas ()6 .

ey
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“'tion to conduct periodic interviews with community lea rsl to an

..Qh;. elaborate system of advisory counci1s2 to actually granti a seat
to an outsider on,the-station 8 board of directors.3

5. Reimbursements. As previously mentioned, citizen grou

at times attempt to be reimbursed by broadcasters for the expenses
‘incurred in the course of prosecutiﬁk the petitions or competing ‘
applications.é Citizen groups also attempt, to recover the costs . N B
that may. be incurredLas a result of their providing advisory serv—

ices to the broadcaster or as the result of their serving on .various:

citizen committees.. ' " e . :

Although these five areas.cover most terms that can be found‘

in_citizen settlements, broadcasters and citizen groups at times

may alsd include terms that ere'not as widely used. These miscelﬁl
laneous terms often deal With rather innocuous subjects such as L
"radio talk shows6 and truthfu17advertisigg 7 Recently, however,
a clause has been appearing in citizen agreements that.is sure to
-+ draw attention from the Commission-<an grbitration clause; Under
| the terms of an arbitretion clause, the broadcastertand.citizen»~-w~~—~~»-—¥———
groups agree to submit any grievances or disputes over the execution

. i o . . '

-

1Co itment of Metromedia (KTTV), 3. See Let&pr to Frank '
Lloyd, FAC 75-1028 (September 9, 1975), and pp. 120-125 below.

ZCo itment of McGraw-Hill Broadcasting, terms 1 -15. See
o w3 F.C.C. 1099 (1972) -

3Seé WPIX, Inc.,‘FCC 751929 (August 12, 1975), and\éo. 125-132
“below. . .

4Casesninvolving reimbursement are KCMC, Ine., 35 F.C.C. 2d 240
(1972) ; Office of Commmication of United Church of Christ'v. FCC,
465- F.2d 519 (D.C. Cir. 1972); WPIX, Ine., FCC 75-929 (August 17, . B
1975);  In Re Application of- Trzangle Publications, Inc., and Capztal .
Cities Broadcasting Corp., 28 F.C.C.2d 80 (1971); and- Heftel Broad—
casting-Boston, Inc., 42 F.C.C.2d 1076 (1973). :

5See Docket 19518 discussed on pp. 42—43 above.

[ 6See Draft Agreement between Northwestern Indiana Broadcasting
dﬁ ' Corp. (WLTH) and Gary Human Relations Commission, p. 6 (1973).

7See Agreement between SherigfﬁlBroadcasting Corp. and Create,
Inc. (WAMO), term 15 (%f72). " :

e ' K /j/" N
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'’ of an agreement ‘to an arbitrator and to abide by the ruling of that
' arbitrator.A It seems that this clause is being inserted y some
' _ citiZen'groups\in”an attempt to circumvent Commission/review. Given.
‘the Commission's sensitivity to the problem of broadcaster responsi-
bility and delegation,Ait'seeme\tgziearbitrafion clauses.that'appear ’
“to oind the broadcaster to the Ju nt;of-a third party will be'_ " _ o

“‘vIéwed'as suspicionslyfby“the Commission as are agreements that seem to

bind the broadcastér to the judgments of a citizen group.1

- . . »

Cag_gle Summary’

In 1966 citizen groups gained the right of standing in the Com—
mission's licensing Procedures as a result of the Court's decision
in UCC 1. The first citizen settlement growing out of the petition- . *

ing process involved KTAL-TV in Texarkana ahd also raised significant .
problems with regard to- reimbursement arrangements between citizen
groups and broadcasters In the early days of " ‘settlements some

»}lf sizable agreements were reached--most notably in the- ‘case of the

Capital Cities Transfer. Shortly thereafter, however, the Com- N

miqsiea~beganvto¥express concern over the possibility that citizen
‘settlements were coming to.involve excessive delegations of authority

K\\ from broadcasters to citizen groups. Coimmitments as to employment,
programming, program production, community involvement.in station
policymaking, and reimbursement began appearing regularly 1n citizen Ny
agreements.‘ The Commission did not have an explicitly stated policy
toward citizensagreements, and as a result of its prolOnged indeci-
sion, a large\backlog of‘upresolved petitions and settlements'began

to pile up at the Commission.

<

“
\

“ STATISTICS OF THE RENEWAL,,PETlTION TO DENY, AND AGREEMENT PROCESS

. .
° ; ’
\—

An Application of the Caseload Change Theory

-

Lawyers and economists have recently begun studying the. processes '

of judicial administration and the incidence of litigation with the

) 1For examples of'arbitration clauseé, see WJAS agreement, - !
term 35, and graft WLTH Agreement, p. 4. . ‘
P :

Z St o E ' - ,,.i
T &% - 68 SR




57—
. - |
'type of rigof pfeviously applied to dnalyses of more substantive
provisions.of the law. Out of the;e stndies has grown a theory of
. caseload change that had great descriptive valne for this examina-
_tion of the gfowth of tne petition to deny and settlement process..1
The volume.of litigation over any subject can be related to = .
two factors: ' the volume of the undeflying activity‘and the predicta-
bility of the associated, law. The Nolume:of the underlying actiVity
and the volume of litigation are positively correlated, whereas the
predictability of the law and the volume of assogiated litigation
are inversely correlated Thus, 1if we concentrate on litigation
associlated with automobile driving, then,as more people take to the
road the volume of auto litigation will.tncreaae; and as the law
surrounding auto driving becomes more eetablished; the volume of
auto litigation will decrease.’ ' ‘
In the case of petitioning and settlement, tne-underlying .
activity is almost any event that involves broadcasters, and for
which the Commission allowevciti?en participation. For all practi-
cal purposes this amounts to license renewals, approval'of.transfers,
and an occasional grant of a new channelz 'Since‘these activities T .
"have been increasingwover time, they can be expected to. account for

-

at least part of the growth of. the petitioning process. 3

. L}

In the discussion of the theory of caseload change, the revort fol-
lows the exposition of G. Casper and R. A. Posner, "A Study of the Supreme
Court's Caseload," 3 Journal of Legal Studies 339, 346-349 (1974).

‘ 2The increased relationship )between the certainty of the law
and the volum§ of litigation can be ascribed to two factors: (1) as
people become aware of the law, they engage in fewer "marginal"

.4 activities that -are eventually deemed illegal; and (2) as the proba-
bilities associated with winning a case become more predictable,
.5 the chances of reaching an’ out-bf-court settlemenX increase. For
an examination of the latter. point, see App. C. )

3From 1963 to.1973 the number of commercial television stationq
licensed increased from 525 to 695; the numgber of commercial AM sta-
tions increased from 3,999 to 4 367, and the number of commercial
T FM stations increased from 1,090 to 2, 412. Along with this growth
in the number of 1icensedn§fations has come an incredse in the
volume of renewal and tramsfer applications filed with the Com-
mission. See-39 FCC Annual Report (1973)

6o
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4
But_ citizens did not have the legal right to enter 1icensing

disputes*until 1966. And once,they gained that right there was
practically no precedent available to them that coyld be used as
mmgwﬁgigemgéwpgggﬁgepiyemCommission decisions. Consequently, the

b law was nol very predictable, and a certain amount of "exploratory
litigation" could be expected until a body of precedent accumulated.

Figure 2a demonstrates the general relationship between the |
volume of litigation, the volume of the underlying activity, and
the certainty of the law. . When a right is first defined, at time
zero, there is relatively great uncertainty as to the cutcome of
particular cases. Thus there is a quick initial rise in the voiuhe
of litigation--this initial rise is exploratory 1itigation—-and as
experience and precedent accumulate, uncertainﬁ? deeyines and the
level of 1itigation begins to track the undeflying activity more
closely. .

Figure 2b presents two measures of the volume of petitioning
litigation—--the number of petitions to deny actually ;}led and the
_ number of stations against which the petitions were filed--and
plots them against time. The ﬁumber of petitions to deny'seems
to have first increased and then declined, but- the total number
of stations facing petitions has risen steadily from 1969 to 1973.
‘The difference in these two trends can be explained in terms of
economies of scale in'petitioning. A single petition to deny can
. be addressed at more than one etatibn. Since petitions often
allege that a station has not responded to_the neegs and'desires
of its eemmunity of- service once a peEitioning group ‘has determined
what ft feels to be the needs and desires of the community, the
marginal cost of demonetrating that an additiphal station has ﬁet
fulfilled those needs may be relatively small. Therefore, in
terms of maximizing "returns" for petitioning eﬁe}gy (1f returns
are measured as the number of stations against which a petition
is filed), the 1deal situation would be to file a single petition

against all stations serving a given community. It seems that

1See pp. 35-39 above. \

7N
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such a strategy was applied by c1tizen groups who filed a market—-
petition agalnst 28 stations. serving Philadelphia.1 ‘

Because of the economies of scale reflected in the’ number of
stations defending against petitions, the number of petitions filed
seems a more accurate measure of -the volume of qftitioning activity.
The 1969-1973 trend shows a steady increase in petitioning activity
from only two petitions in 1969 to 68 in I9i2; fo &owed by a decline
to 50 petitiofhis in 1973. Although a decline.in Yhe number of
petitions filed in .a single year is'hardly concluSive proof that
the petitybning activity graphed in Fig. 2b actuallyvtracks the
hypothes1zed trend depicted in Fig. 2a, it is dn initial indication
that petition1ng activity may be slacking off.

There is,-however, an additional factor operating in the
petitioning procé@ss which is not explicitly accounted for in the‘
caseload change theory and which may lead to a-prolonged growth in
petitioning activity. An impiied assumption of the caseload change
theory is tnat potential parties are aware of their rights and that

changes in the underlying activity and certainty of the law alone

. affect individuals' desires to vindicate their rights. In the case

-~ of petitioning activity, many citizen groups may still be relatively

unaware of their rights to petition the Commission. The very right
to enter licensing proceedings is not yet ten yéhrs old, and the

substantive law to be applied in such cases is yet younger, or in

. some cases even nonexistent. Therefore, a .continuous process of

education and information is taking place among citizen groups.

New groups are forming, and older groups are still discovering new

rights. As new partiés discover 1ega1‘rights——even if the under-

+lying activity remains constant and even if a great deal of rele-

vant precedent is generated by a small amount of initial litigation--

the total amount of litigation may well increase with time.

-

1See Broadcasting 30 (August 7, 1972). The major complaint of
the petition related to the employment practices of Philadelphia
stations. There the citlzens group had to analyze the Philadelphia
labor market only once and then compare each station's emponment

‘practices against the Philadelphia profile.

73
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Incidenée of Petitioning and License Revocation

-To a broadcaster one of the critical questions radsed by‘the

petitioning process concerns the chances of being confronted with

a petition to deny. And once a broadcaster is confronted with a

petition, he will want to know what the chances are of actually

i

losing a license. -

The theory of caseload change, although related to these

questions, is really unable to answer them fully because it

“focuses on the trend of litigation over time and doesn't specify -

the anount of litigation that can be expected at a given point
in time. To answer these questions; data such as those contained
+ in Table 1 are required. i .

Table 1 reveals that for the 1971-1973 period the chances of
any given renewal application being subject to a petition to deny
were less than 1 in 25, the chances of being designated for hearing™
for any cause (regardless of whether a petition was filed) were
about 1 in 200, and the Thances of having a license renewal appli-
cation denied were less than 1 in 600.

According to’ Table 1, the FCC received 10,230 renewal appli-
cations and granted 9,557 of them.  Over the same three—year.period,'

156 petitions to deny were filed against 342 stations. Thus the

probability of having a petition to, deny filed against any given

renewal application was 3.34-percent,_and the probability of
actually‘having.a license renawed duringlthia'period was 93.24 per-
cent. Fifty—six_renewal applications were designated for hearing--
0.55 percent of all renewal applications'filedqhand-only 16 renewal
applications were denied--0.16 percent of all renewal applications
“filed, o . e
The chances of facing a petition to deny seem to be very small;

and the chances of being designated for hearing or of having a
renewal denied.verge on the infinitesimal. )

" Table 1 also‘generates a sdrprising estimate as to the proba-

N
bility of losing a license purely as a resultqof a petition to deny.
The Commission must first designate a petition for hearing and go

through its hearing process if it is to finally revoké a license.

~N
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Table 1

- BROADCAST LICENSE RENEWALS PETITIONS TO DENY
AND DESIGNATIONS FOR HEARING '

: _ Fiscal Year - Three
Activity Before Year
the Commission 1971 1972 1973 Totals
Renewal applications .filed ° 3,297 3,254 | 3,699 10,250
Renewals "granted 3,518 3,113 2,926 . 9,557
Petitions to deny filed 38 68 50 |t 156;’
Stations against which o
petitions were filed 84 108 150 342
Petitlons set for hearing 1| 1 0 2
" Renewals set for hearing 19 2 17 56 °
Renewals denied | 5 4 7 16

SOURCE:

Hearings before the Subcommittee on Commmnications of the

Committee on Commerce, United States Senate, 93d Cong. 2d Sess.s

Part 1, Ser. No. 93-93, p. 352,

NOTE:

is generally greater than the total fumber of petitions filed.

-t

»

"Statement of Charles M. Firestone.

_ Since a single petition to deny may be addressed at more
- thag one station, the total number of stations subject to petition.
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Table 1 allows us to.estimate the probability-of a petition being
designaagd for hearing. Since onlYy two petitions were designated,
tﬁat probabilitylis on the order of 0.02 of 1 percent. Table 1 also
allows us to ektimate_tbe probabiliky of baving'a license revoked
once it\is plaoed in hearing. If it is assumed that all licenses
tbat were revoked were first in hearing, then there are 16 chances
in 56 of losing a license once it is placed in hearing. Thus the
probability 6f losing a license, given that it is already in- hearing,
is roughly 29 percent. . ‘Now if the probability of getting into a
hearing as a result of a petition is multiplied by the probability
of having a license revoked once it is already in hearing, the
resulting estimate of the probability of a petition leading to a
revocation is 0. 0058 of 1 percent.l ' ‘
‘But basing such calculations qolely'on the data in Table may
well be'nisleading. The FCC is noted for the delay involved ii its
proceedings, and many cases thaf began during the three-4ear period
at samQhree—year period.
A petition to deny filed,in 1972 may stfill be under.consideratlon
in l975, and pany of tltg'ﬂ .

mapped in Table 1 were not resglved in

wrfed may have initially been
filed long before 197l; From 1970 tp'September l974va total of 247
petitions to deny were filed, but as of éeptember 1974, only 116 ,
(46 .96 percent) were resolved and_l3l (53;04 percent) were still
pending.2 More recent data indicate that as-of'July 1, 1975, the *

N .

) \ S r
1Applying'this method of calculation also assumes that the two
probabilitie$ are iindependent, i.e., the fact that a station's
license was designated for hearing following a petition to deny

has absolutely no influence on the chances of the hearing leading
to a revocation. Since thé Commission requires a fairly strong
showing before it will designate a petition for hearing, this
assumption is probably not satisfied: a station designated for
hearing as a result of a petition could well be more likely to

lose its license than a station designated for, hearing because of
other factors. But even if a licensee who is designated for hear-
idg as a result of a petition is twice as likely to have his

- 1license revoked, the overall probability of petitioning leading

to revocation is still only 0.0116 percent. - .

2The data were supplied by the FCC i;d were reported in L. Gross,
"Citizens Wifh Clout," TV Guide 31, 33 (March 8, 1975).

.., .78
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number of unresolved petitions to deny had grown to 158, and 248
g\\szations\-licenses were affected by these pepitions.l
EQ&dently the Commission is sittiné on a large?backlog of
peéitions to deny; and there 1s mno firm,évidence indicating exactly
how thé Commission will rule on these petitions. An,examination of
. the 116 petitions resolved between 1970 and September 1974 indicates
that 67 (52:76 percent) were unsuccéssful, 48 (41.38 percent) Qere
withdrawniJ;ndﬁonly one (0)86 percent) was able to gét'into hearihg.2
Although it is tempting to extrapolate’ from these figures and Gbn—
clude that the Commission will resolve its backlog petitions in the
same ﬁropoptiohs, such a projection would be dangerous because the
moré complex the issues raised by a petition the more tiﬁe the Com-
mission will take in resolving that petitiop. " Thus, thé 116 resolyed
petitions probably raised simpler issues on the whole than the 158
petitions presently pending at'theagommiséion. | ,

' The statistdes wi;h regard to the disp%sit&on qf the 116 peti-
tions between 1970 arid 1974 may, however, be useful in determining
the incidence of post—filing citizen settlements.3 ~-‘Since ‘a citizen
setjflement 1s generally acéompanied by a withdrawal of a:petition to
deny, but since a petition may be‘withdrawn_for a varlety of reasons
unrelated to settleﬁent, it would stand to reason that -the 48 with-
drawn petitions approximate an upper bound for the number of post-
filing'se;tlements revoked duriﬁg_that period. Thereforgzyit can
be estimated that at most 19 percent of the ﬁetitipns filed betwéen

o

> " )1970 and 1974A%2re resolved by -citizen settlements.

Delay in the Licensing Process

Delay is an unfortubete fact of life in dealing with the FCC.
. ' : . %
Broadcasters claim that the delay caused by petitions to deny is.

. extremely costly, has a demoralizing effect on station staff, and

»

Lpata supplied by FCC staff, August 1975.
%Datu*supplied by FCC as reported in Gross, op. cit, -

v 3See pp: 31-35 above for the distinction.between pre-fi#ling.
~ and post-filing settlements. ‘ . '

iE

(‘,




65— - *

is a strain on'community relations.1 From the citizens' péin&—o'
view, delay often means that they are trapped in limbo and uncertain
of the state of their petitions for long periods of time. :

~ Table .2 provides recent data describing the delay involyed in "
the renewal procéss; As of June 1975, there were 1,828 li¢ense
reneqals pending before the Commission, and 1, 187 (6r 64 93 percent)
of. 1 pending renewals were pending for more than 90 days. Since
December 1973 the percentage of applications pending 90 days or more
has ranged from a low of 51.7% percent in’ September 1974 to a-high
of 72.42 percent just three months later in December 1974. Thus the
delay for June 1975 seems fairly typical of t.ErCommission's prbceed-

.ings over the preceding year and a half. 1In Table 2 the Commission's

N~

own notes explaining-fluctuation5 are revealing. In May 1974 and June"

v \ . .
1975 the Cémmission noted the relationship between délay and the lack
of articulate, substantive principles to be applied in renewal pro-

ceedings. Both ambiguity in policies such as Equal Employment Oppor-

tunity (EEO)"and "promise vs. perfprménce" anyl intricate review

standards were cited as factors cansing additidgal delay. In June
1975 the Commission also noted that an increase im\ the numner of
petitions to deny caused additional delays in Commipsion proceedings.
| 'The. delays encountered by licensees subject 3 petitions to deny
are more severe than those usually encountered b broadcasters. As
ovaugnst 15, 1975, the Commission had readily available data éevto
-the status of outstanding petitions against 14b stations; ‘ét these
140 stations, at least 116 (ot 82.86 percent) were facing delays of _
90 days Or'mOr; in obteining theirllicenses, whereas bnly 64;93 per-
‘cent of tne total pnpulétion of licensees faced delays greater than’
90 days. Table 3 indicates that the oldest petition as yet unresolved
by the Commission tes from December 1970 and that the average de]éyf

P . . 2
for a license with a petition outstanding is at least 16 months:

1Comments of the National Association ofxBroadcasters, In the
Matter of Agreement between Broadcast Licensees and the. Public,
Docket 20495 (July 25, 1975) 3.

2For an analysis of some of the effects of indecision' and delay _
on the decision whether to continue fighting a petition ar to reach -
a settlement Bee App. C.

I | . 78 ‘ .y
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- ’ ./ ) | Table 2

THE STATUS OF AM-FM-TV RENEWALS

€

[N

_ e 1 Pending| Percent
- o o Total | 90 Days{ Pending 90
' .Item ‘Receipts Disposals | Pending | or More| Days or More
" Total for 1973 3,992 3,661 - | 1,928%| 1,2417 64.37%
pS 1974: *ﬁZﬁQQ}y .382 377 1,933 | 1,170 '60.53
S, , February 136, 156 | 1,915 | 1,171 61.15
e © " March 330 355 1,890 | 1,215 64.29
& S April 168 | 126 1,932 | 1,347 69.72
. May x| 450 335 2,047 | 1,256 61.36 -
w7 June,  {. 163 60 2,150 | 1,354 62.98
. qqézp - 555 487 | 2,218 | 1,234 | . 55.64 ‘
N -Aupdst - 424 228 | 2,414 | 1,271 52,65
", September:| . 287 455 " | 2,246 | 1,162 | 51.74
October T277. 89 | 2,384 1,481 62.12
‘November : 171@ 516 2,039 1,372 | . 59.42
December 100 2,074 | 1,502 - 72.42
Total for 1974 | 3,428 "3,282 TNA NA NA
) 1975: ‘January_ 210 - 246‘ 2,038v| 1,426 69.97
- . February 219 120 2,137 10416 66.26 .
’ - March 196 365 | 1,968 | 1,298 65.96
S April - 132 . 126 | 1,976 | 1,316 1 66.60 -
¢ May’ ” 158 418 1,716 | 1,136 |., 66.20 )
. June 259 147 1,828 | 1,187 64.93
Total for first | . ' . b? ' —/’/}
¥ half of 1975 1,174 - r,420 | NA NA . NA
e : NA = ‘Not applicable : 2
SOURCE;—Federal Communications Commiaaion, Office of the Exe utive

. Director, FCC\Management Data Notebook, Washington, D.C. (1975). p. 9.
' s of December 1973. ' '

COMMISSION NOTES In addition to main stations, applications_pend-
ing figures include auxiliary transmitters (AM-FM-TV), alternate main
' transmitters (AM-FM-~TV), and aubsidiary communications authority (FM
only). Under FCC rules, separate renewal’ applicationa are required
for each of the above transmitters.

Mhy 1974: May receipta exceed 1974 average monthly input by 150,
causing "under 90 days" category to increase ‘substantially. It is
expected that as Commission provides guidelines for policy issues
.sfth as EEO 4nd "promise vs. performance" fewer cases will be referred
to Commission, thereby expediting renewals - processing.

June I974: "Under 90 days" backlog has increased with receipt of
renewal applications from Texas stations. Texas contains 159 more
broadcast stations than states (Kansas, Nebraaka, and Oklahoma) sub-
mitting app)ications during previous xenewal period : . : ‘

l;BJ?;‘ | o //\\” - _ S o
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Measured
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Notes. to Table 2 (continued)

-

s . .

July 1974: Deadline for filing renewal applications, previously
three months before expiration of license, has been“changed to four
months before expiration. As a result of this change, applications
were received during the month for two distinct filing periods. Over- ‘
lap of filing periods has temporarily inflated backlog. o
v August 1974: "Under 90. days" portion of backlog continues to °
increase as a result of the change in'deadline for filing renewal
applications. . )

September 1974: Temporary increase of backlog due to overlap ‘
of filing periods has subsided. .

' October 1974: A task force of 6 attorneys has been assigned to
renewals processing. Once attorneys complete training, significant .
reductions in backlog are expected. %

February 1975: Work during the month was focused on applications
which had been deferred from previous months. While total backlog -
increased, the number of applications pending 90 days or more was
reduced. ‘ . . ‘ ) :

June 1975: Total of applications pending at end of June (1,828)
1s 419 short of June 75 goal. Failure to aclileve goal is attributed
to: (1) the requiremend for greater- in—depﬁh andlysis of station
emplnyment practices and affirmative action\planigrﬁhich in turn, s
require a more in-depth analysis of the demographic characteristics

of the areas in which stations are located, and (2) an 1increase in
petitions to deny and competing applicants.

. t
’
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) . » T ) Table 3 N
. AGE OF UNRESOLVED PETITIONS TO DENY .
License Period o Number of Stations Facing .
, for which Petitiqn Unresolved Petitipns, .
Was Initially Filed . as of B/15/75 g,
———— - - P
1975: August. 1 X 5.- / -
| » S, June 1 . 16
. : Y, SEE _ ' .3
: . February 1. . y 3 , o
. ' ’ ‘ ' - [y . . »
- 1974: December 1 L 31
o October 1 8
~ . s August 1« N 10
' June 1 e 2
' ; April 1 . 6
: February 1 - ’ o 7
: r
, 1973: December ‘1 3
October 1 4 .
) August '1 5 4
, ~June 1 \ 5
\ . ‘ . April 1 6
A . ! February 1 1
\ ~
’ 1972: December 1 - 0
‘ October 1 A2
/ August 1 10
) June 1 10
1970: December 1 o 2 y
. Total stations facing%)ut— I ' -1-40 . o o
* standing petitions \ . T A
. e ! A '4 < .
-~ %“SOQURCE: Federal Communifations Commissiom, Broadcast Bureay, -
“August 1975. : ' o .

b




-69-. . . R ,.v. -\\

Broadcaster Reaction to Petitioning and Settlement
—

Broadcasters are understandably concerned over the growth of |
petitioning and  settlement, and many are becoming quite vocal in »
expressing their displeasure with the entire process. Aside from [ .
rhé additional cosfand delay that a petition can force on a broad-
caster, broadcasdéf; claim there is a danger of the petition's
being used as an instrument of extortion. Before an audience of .

~ his colleagues, one broadcaster claimed that broadcasters as a

group "havé allowed the benefits of our openness, of our responsive- : y
ness; to be freqoently'twisted,by small, vocai minorities that may
) “ ) o{ may not have the,good of the entire community at heart."! Follow-
. : S,

ing the Capital Cities trensacti ¢ there oere also fears tnat a -

-pattern had beel.set, a fear that citizen group

"could foresee this

2

as a hatbinger! with other stations Being'le siege to.for a lump

" sum of money.f‘ There was also suspic as to the circumstances - -

surrounding the transaction. How much blackmail was involved can . . -
- AN o

onlzk:e guessed }t, because-"ng\one will say these things outside

of

. 2 ' e
executive lunch."™ = ’ . '

™

L e

In a filing before the FCC, the National Associatiogfof Broad%}
Al . N, .
' casters has claimed that:
\ . _ . -

- T As the Co ission 1s"fully aware, .many agreements are
not alwayg the product of good faish bargaining and o
public spirited motives. Too often a broadcaster )
moving thel filing of an application for renewal or
I transfer of license egbéunters, for the firstntime,
. individuals or grOups which claim to "represent
sizable portions' of the licensge's community of
7 .~ service. The "public interest group thereupon
makeés demands ranging from asfertainment...to the
ridiculous...[and] A[ny] reludtance on the part of ) o :
-the licensee to the above demands brings forth from Y « s 4
‘the group threats of a Petition to peny .3 ' ‘
John Schneider, President of the CBS Broadcaist Graup, Address
before the Georgila Association of BroadcasterS, -as quoted in GrOSS,.
. . - op.-cit. T,

2Ibid. N
3Comme(nts of the. National Association of Broadcasters, “In the

Matter of Agreemerits between Broadcast Licensees and the Public, ‘
~ . Docket 20495 (July 29, 1975), p/’z 3 - .

" . . . .. ’ K - . . -

1 R - 82 o
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The -Storer Broadcasting. Company has been much more specific in

. - o R ’ ‘
~its claims of abuse. Storer claims that: - . (\\‘,

v ’ ~
- €

(a) In one q}rket a publfc relatlons/ firm.offered to see that
no pet1tion to,deny would be filed if the. flrm were retained for |
$2,000 per month. - R o .. |

(p) In another-market persons purportlng to\make demands ohf

: . ' ~ behalf offh partlcular group were not in fact authorized _
\.'_’ - . to do 517,“ SR I \ | o S 4
'7, (c) Flnaiiy,létorer (as well as many others) has several’ times

R Y « . N -.'

- bee resented with u1timatums which, if acceded to, would

‘te away its: 11censee respon31bi11ty. Th1s often

d1a10gue. : Col e : [ .
. : . ' :
. ¢ B ' v
L4 N [ N

StorérFfeefs that "un&i:ciplined and irresponsible dialectics have

compined with flawed PT c&dures to create unreal tic expecta&hons

1- and ﬁ coercive bargaining situation.” ' The& sults, accordln\sto
Stoner, have been a polarizqng and, counter—productive exerc?

: directing the licensee's efforts and re30urceS¢from its primary

N

-

* public service efforts.’ 2 ' ’ ' NE
But not all broadcaster reaction has been negative. tﬂ% presi—
dent of “the broadcast div1sion of Capital C1t1es made the following

comment on. cltizen settlements and the programs that result from

I . settlements:’ - & . .
. =, ;! , {- . \ o ) L. . . N \/
"~ . -You, ‘can’ t judge these programs or_ their effectiveress: -

I by the same standards you would use‘to judge entertain- 5 , .

: ment programs. The very: fact that migorigges had the- R
: . n : b

i . ) PR . .
i ] '..., X - o .>_I . ) % L ) ' \,
\ -

o - 1Comments qf Storer, Broadcasting Company, In the Mbtter of

' ' Agreements between Broadeast Licensees aﬁa\the Publzcg ‘Diseket 20495.

. . (July 25, .1975), pp- 5-6. ' S S ea
N -2 - , ot . ‘
' s Ibld-,p 6. . '-'a83 o \ b

N

E;BJ!; ) . ?_ R S _'«J.i;’-:r f_dk' R i .}’. "i:ikV-.{Kiv. 'i:‘li.‘f
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‘ opportunity to present their message from their view-
point, that can't be judged in rating points. The
input we received, the awareness, the sensitivity
that all- of us who participated received ‘can't be
judged that way. -

We would like to think that we made a contribution
to the entire community--to the minority community,
and the area we're licensed to, t's made us better
broadcasters, and, frankly, as we've gone through
these individual experiences, hopefully it's made us
better human beings.

And NBC obse;:;§ that it has | o y '

\ entered into agreements with groups representing sub-
stantial segments and interests in the community, and
believe[s] that those agreements have served salutary
purposes. Discussions leading to those agreements

have seemed to sharpen NBC's programming and opera-
tional objectives in a manner consistent with both the
.goals and objectives of community groups and the public
interest; at the same time; they avoided unnecessary
proceedings at the Commission which would have directed -
the efforts of the parties as well as the Commission ' !
from other endeavors.? ’

. 3 N ) 2
Evidently there are two camps in the broadcasting community:

’those who fear the petitioning and settlement proce¥s and those who

view it as a potentially cohstructive opportunity for 1mprov1ng

community relations. Although sqme broadcasters are willing to

in petitioning and settlement,
the majority seem ready to condemn th procedure and would like to
see the.Comm&ssion restrict citizen par\icipation in licensing as

strictly as the:courts'yill allow.

T . . _ i
Joseph Dougherty, President of the B oadcast Division of - . | T
Capital Cities, as quoted.in Gross, op. cit ., PP. 31, 34. a

2Comments of National Broadcasting Co., Inc., In the Matter .

~of Agreements between Broadcast Liceneees and the Publzc Docket

20495 (July 25, 1975), pp. 1- 2.- | .. s

-



L
>

-72-

Capstile Summary ®

The statistics of the petitioning and settlement process indi-
cate that broadcasters as a group ‘face A low probability of belng
confronted with a petition to deny. and a practicaLly infinitesimal
probability of losing their licenses as a result of the petitioning _
process. The large backlog that has developed inhthe Commission' s

review procedures seems to. have become a more significant cost factdr

" for broadcasters than has the probability of losing a license. While

e

the.backlog.of petitions accumulated, broadcast®rs began voicing a

broad concern over the 1nroads citizen:groups.are making.in'the li—'

censing process.

’
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IV. THE 1975 PROPOSED AGREEMENTS RULEMAKING

By the time the Commission finally issued a Proposed Policy

. Statement, the problem of citizen settlements had become relatively

e g VY

severe., Broadcasters were calling for Commission action to protect .

M"‘“f" Ay

them from allegedly extortionist citizen group petitions and settle-
" ment., Citizen groups were unsure of the legal status of many hagH\
won agreements and of .the. negotiatin% strategies they shou!U'follow
with broadcasters. The’ Commission itself was staring .at a sizable
backlog of petitions that had accumulated over years of indecision ;
dnd delay. In such an environme?t it would be ‘hard for the Commission

to avoid addressing the problem raised by citizen settlements. &

Drafts of possible Policy Statements were being prepared as B
early as February 1975,1 but strong differences of opinion among
the Commission and staff put off a final decision for.four months.

At one point the Commission seemed so;divided that it was doubtful

whether any Policy Statement could be reached. The possibility ‘of ~
issuing a Nptice of Inquiry simply stating a‘Series of policy issues ‘
and requesting comments——but.offering no direction to broadcasters
o .. o 2 .
or citizen groups—-was-explored. .

Months of internal disagreement finafYy came to an end when the;,gf
Commission adopted its Proposed Statement and Notice of Proposed Rule4[~ —

;makzng in the Matter of Agreements between Broadecast Licensees and the
aPubZLc (hereinafter the Proposbd AgreeMents RuZemakzng)' The- Com-
oo mission s vote was unanimous in approving the document. But ﬁith
~such a history of divisiveness, how could the unanimous vote‘Pe\ T T e
:explained7 Had tﬁﬁ“CoﬁmIssion finally reached a strong- policy con- :
sensus as to a diificult problem or.was there some other rationale

for a. eaanimous decision in such a controversial area?

ey ) .. : B
- p ) . < . ‘ n .
1‘ : : “N o8
Broadcastzng 15 (February 10,7 1975). - g a .
2Broadca,smng 6 (February 24, 1975). \f/ ' S {

t: p\ . .
. S 3Docket 204 ,ﬁcc 75-633 Q\un}m wn. T ‘ )
L. - ) . - » ’ “ . | ‘ i
- 88 ‘

. a
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. ‘ ' The explanation for the Commission's unanimity in adopting the
Proposed‘Agreementé Rulemaking rests 1in the‘dOCument'sAambiguity. The
document is vaguely phrased.and allows forbmany potentially contra-' -
dictory read1ngs.. A strong opponent of citizen agreements who fears
the danger of citizen extortion and seeks to protect broadcasters'

N control could vote for the document almost as readily as a strong’
supporter of the. constructive benefits resulting from citizen parti-

A
c1pation in broadcasting through the petitioning and settlement

1
process.,

MAJOR %PIC} OF THE RULEMAKING

The {,ll text of the Proposed Agreements Rulemaking is set. out

in -App. A. Unfortunately, the Proposed Agreements Rulemaktng 1s a
) poorly organlze document which skips from policy issue to policy
_issue. with no dearént design._ If closely read, it seems that the °
i'rorosed Agreements- Rugemakang ,actually deals with four major topics
that troubled the Commission in dea}ing with settlements' (1) the
itandard/)for broadcaster tesponsibilfty, delegation, and accounta-
o , bility; (2) éhe procedures to be followed by the Commission in
. ’ %,i\\ enforcing citizen settlements; (3) the procedures to be used by ..
' ' the Comm1ss1on in deciding whether or not to review" agreements
along withvthe strictness oTvthe,scrutiny to be applied in the.
event of reyiew; and (4 t conditions under which reimbursement
may be allowed, and the t at of abuse of Commission process.
» . é. Under each of these}maJor topic headings the Propgsed Agreements

hule making seems to make\a\variety of points.2' S . A{

R

~ : 4
lTh1s did 4n fact happen. Commissioner ‘James H. Quello who
pposes agreements and Comm sioner Ben L. Hodks who supports
agreements both issued- Poncyrring opinions when the Proposed Agree-
_ - ments HuZemakLng was adopted. See pp. 78- 79 below for an analysis
& ~  of their-concurring opinions.

. 2T.he 7 c¢itations refqr to paragraphs in the original document -~

- ~ and as reproduced in App. A. N .
A, B - n\\\\__)_g ‘ . ..

. 1 S ) .
- . ¢ - ! . RN, .



Broadcaster Responsibility, Deiegation, and Accountabilitx '
. ) SN g g } g . n
1. The-fltzmate Responsibility for Station Operations Lies

e

with the Broadcaster » The ultiinate responsilﬁlity for

' the p1ann1ng, selectlon, and superv1sion of all matters
. : broadcast must remain w1th the licensee and his standard
of service must be the public interest. | A licensee can-
not be held accOuntable to essentially pr1vate 1nterests.
19 4, 5, 6, 9, 10, 12, 15 '
Broadcasters Have a Right to Enter into vaate Agree-
ments which Serve the Publw Interest. A broadcaster
has the discretion to s1gn private agreements.coﬁ\erning

,; "the programming and operatlon of his station in “the

| ‘public interest. 15 _
v 3. Licensees Have the Right .and Obligdtion to ﬁodif;y Agree-
ments in the Public Ihtérest. Since a licensee cannot
be inflexibly bound by an agreement, he must be able to
modify the agreement if a reasonable good faith judpment
indicates the publ;f interest would be served. ?ﬂ 12(a),
15

=

® 4. The Breadeaster Has No Duty or Ob;igation to Enter into
Agreements.- Althougﬁ local discussion and dialogue is -
&\ . to be encouraged the d1alogue need not result in formal

undertaklngs by the broadcaster. 17,

o ¢
Enforcement Of:Settlements’

5. The Commission Will Construe Agreements in a Manner

v Favorable to their IMpZeméntation. Whenever a question

| " of ambiguity or 1nterpretat10n arises in a°citlzen settle~
ment, the Gommission w111 construe the 1anguage of the -
settlement\ so that it w111 be consistent with Commission

':policies; The Commissjgg,notes; however, that sometimes

- when the terms.of an agreement clearly run counter to,
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Commission policy, it will reject the agreement.1 There -
‘are no inherent limits on the scope of permissible agree-
 ments.? 118, 12(b), 16, 17 ' a
6. To the Extent an Agreement Surrenders Licensee Dmscretzon
- . : It Has No Force or Effgect. If an agreement entails an
‘ \ : inflexible, binding obligation which runs afoul of the, .
requirement of licensee respnnsibility, the Commission
will consider the agreement as having no force or effect.
11 10, 17 | ' .
7. Agreements Included in Renewal Applications Will Be
Treated as Representations to the Cbnmzsszon The agree-
" ment embodiesiZ)representation to the Commission and not
a binding contract with ‘the citizen group. A significant
modification of the representation should be brought to
, ’ the/Commission's attention, 4nd the. Commission may inquire
ffh i - 1int .any modificatione on its own motion. 91 12(a) -
ii}*s. 8. An'Agreement Should Not Be Viewed by the*Parties as Ingula-
,; ‘ tion Ag 1nst Future Challenge Simply because a settlement .
| 5//fs/ﬂhas be signed, the citizen group should not be considered
. as having abandoned its right to petition. The- decision to .
file must remain in the‘eitizén's discretion. 1 8 n. 1,
Tl .

“
-

Procedure and Strictness of Commission Scrutiny

‘o

9. AgreementsAkust Be in Writing, and It Is‘PreferabLg that - \
They Be Included in a Station's Renewal Applicatiéﬁ.f'The‘
Commission will not honor agreements and will ordﬁnarily

ignore documents that represehtinegoéiations only leading °*

N A

> Lhe Commission cites Twin States é_roadc’astin‘g, Inc.’}géx F.C.C.2d
1091 (1973) for this proposition. '

) ' y ‘
. » » 2But Phe’ Cdmpission does note that there are activities cledrly
extraneous to its reulatory junctions and refers to the contribution

arrangement noted in Black Identity Assoczatzon, FCC 71- 378 -(1971) .

. 5
/"




uo to the filing of a renewallapplication or of an amend—
ment to an application. 9% 13, 14 l
10. The Commission Will Not Act as a Local Médzator Nor Will
. ' L It Draft an Inoluazve‘Set of Regulations Definzng Permis-
e sible Agreements. The Commission lacks the resources to ..
monitor all aspects of the settlement procedure, and it | ‘;;.*
' will dot attempt to' certify groups as bargainers on behalf * * -
r'of the public. ¥ 11 , . -
11. The Commission Does Not Empect Agreements to Be leed wi th ,
the ‘Cormission UnZess‘They Are Part of an Applzcatzon or

Accompany a Complaint. All Agreements, However, ShouZd be

o . Deposzted in a Statron s Publzc Files. 1 14 : ‘<:;—//

Reimbursement and the Possibflity of Abuse -

12; "Good Faith" on All Sides is a Key Assumption and a Claim -
of Abuse of Process Will Be Examined by the Cbnmmsszon
The Commission recognizes the danger. of groundless com—'.
= 'plaints and upon a showing of reasonable cause to believe -

;'that there has been an abuse of community dialogue the

. I -Cemmission w1ll consider appropriate action. 17, 15 \;
‘ /) ~ + A selective reading of these 12 points can either give the
. ' : : ’ L v~

impression that the Commission wants to restrict the agreement process
or that.it wants to see'the process expand. By emphasizing points 1,
'3, 4,-and 6, the Proposed Agreements'RuZemaking seems to say that a
broadcaster has an ultimate, nondelegable respons1bility which cannot

~
mited by citizep agreements, and any ‘agreement that does not

L ' ,' ‘allow for‘sufficien discretion or.unilateral modification by the
broadcaster has no orce or'effect On the'other.hand by emphasizing
points 2, 5, and 8, the Propoged Agreemerts Rulemaking seems to say

. that a broadcaster may enter into an agreement that will bg treated as
_a formal, binding Tepresentation\to~the Commission; that any ambigui-

ties will be construed in. favor of implementation of - the_agSSement Y

4 <90
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’ N . .
a‘d’:hat even after the agreement is signed the citizen group rétains-
the right to f11e further P ‘ ' . -

etitions. o - :
* ~ . . ) 3
= [ ) Lty \/ o ‘ . ’

a B P .

THE CONCURRING OPINIONS _ S .- ST

4 P [N

1 Evi\dently, when - ir‘ comes to the Proposed Agreements @mﬁ‘k{ng}‘
policy is much more in the eyes of the. ‘beholder than in th

rulemaking

! of the Commission. Witness the concurring opinions of Comm1ssioner |
v Hooks and Quello._ Their attitudes and convictions as to the merLts
and dangers of citizen agreements are so different that it is often

/ hard to believe both are concurr1ng to the_same Proposed Agreements,

Rulemaking. . A e ' ‘ R

'4/1

.. Soe 1
Commissioner Hooks downplayed the potent1al for citizen agree—
v ments'impihging on‘licensee discretion. To Hooks, citizen settlements
testrict a license "no mor e than network: or union employment contracts

or than "the FCC's' programming dictates. Hooks would like to see:'"fheé

\‘/g .
wl

. rules and _policies finally adopted glve the highest legitimafg stature N

and widest breadth permissible te»such agreements. As to some of €

"tentative restrictions on allowable items for agreements," Hooks (x

‘would "like to see those lifted [the] fi al order" because ‘they .-
appear ‘to be unduly protect1ve(f?t broadcfst 1nterests.2

. Whereas Hooks would llke to legitimatixe agreement Quello
woqég rather see the Commission fely on existing asce tainment poli-

- cies and compla1nt pqpcedures as the pr1mary mechanism for,citizen
1nvolvement Quello also suggests that there be "no, official - nowa'
edgment of p ivate agreements...except upon complaint that a licensee‘
has abrogatJZ ‘his responsibility...as a result of such agreem nts,"
and that such Commission review "should be strictly limited !g;a'

determination as to whether there has beer! an abrogation of reésponsi-
\.b/ility."3

Agnﬂnents between Broadcast Lwensees and the. Public (Com-
~missioner Hooks, concurring), FCCQZS -633, P. I (June 10, 1975)

2 ¥ N .

Ib1d., P. 2. . : R

Thus Quello urges the Commission not to, "concer® itself

_ Agreements Between' Broadcast Licenae and the PubZzQ (Com-
missioner Quello, concurring), FCC 75-633, p. 1 -(June 10, '1975).
~ - P - . S, )

Sy ) . ’
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'ruptive 1nf1uences,in

’ .posea’ Agreem‘ents Rulemakzng for suppor\

- L

the existence or non—existence of any private agreement so'Iong . A

t € licensee meets his overall public. responsibility.,}' Quello - . »

-also observes that "indfvidual grqups that demand agreements are not

acgpuntable to the public, to this Commission nor even to the licen- .

.sees with whom they, égotiated"z add are therefore potentially dis-

tHe brgadcasting anid should be given little A |
credence before the (Co ‘ ' 1

° ! ’ ' ! ‘-_ )

Thus at the outget N\t was clear that the Proposed Policy,State— .

nent was subject to gwo widely divergent interpretations. Hooks <
couId vote for the Statement. and see it leading to a 1arger role for
citizen agreementg in Commission poliey, uello could also‘vote for_x

the statement and eee it leading to a snarp limitetion of tne role .
of ‘citizen agreements; and in doing so, both could point to .the Pro- '

BROADCASTER AND CITIZEN;E%OUP RESPONSE . C e

Vo
When thé Coml@ issued its Proposed Agreements Rule%k7nq,

it also ¢a11eq ﬁh@int%rested parties to file comments with t!e Comj

mission. With just a few excebtioné, the comments filed by broad-

ca ers and~citizen~§roups followed a predictable pattérn.” . . N
o adcasters emphasized those portions of the Proposed Agrec- ;.-
menta\ Rulemaking which seemed most threatening to broadjaster free- - .=
dom. a t likely tq strengthen the handvof'citiEen groups. The -
broadcpsters consisténtly called oh the Commission to~temove any
+ , - ,
qqali ications on their. disc:retion\a"hdx alsg requested Commission
actio « tQ protect them- from yﬁe threat of ' tizen blackmail." 1In I
a- fairly typlcal filing CBS échoed Commi351oner Quello - ST g
’ [ 1 . R ‘ : ’ ‘ 3 ,' |
CBS has tertain basic reservations about the value of
private agreements ahd the Policy Statement, by insti-
i tu 1ona1121ng thekreview of such agreements, Seﬁb Ay
* _only to intensify our concerns. We believe there ¢ - .Qv\
i great q$al more td/be gained by maintaining a .
* bid¢, p 2 ° . ',’. .
Thid. R L ]
S AN
. o J ‘ RN
X s \ )
N L ) <
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. J ‘ \
) .continuiné\géalogue with .the public and ascertaining-
e community nheds and interests than can “be d@rived from ) , -
entering into.accords with fragmented ‘segments ‘of .the .
. _ community "represented" by groups which oft n appear s
- _ only at license renewal time. CBS urges thHe¢ Commission
) .. to make no official acknowledgment of agreements, first,
- : because there is no neceSsity for giving agreements such
' recognition, and second, becausé there will be sérious .
adverse repercussions. In any event, we urg the Com-

. mission to make unmistakably clear that it if noft the R
g purpose of the Policy Statement to regiment or, insti- RN
) tutionalize the relationship between licerseés and o .
i “citizen's groups" to<the detriment of more informal, .~ .
on-going, good faith relationships.1 ‘ N _*g' : .
: : #
. - : » »_,

. Citizen groups emphasized the danger that the'Pﬁbpbsed Agreéments
. Rulemak}:g Yould stifle effective public partiéipation in broadcast
n. A typical comment was that the proposed statement

Do

¢
o
*Q‘,‘ _ re&plat
A
.reflects an oversolicitous protectionism -toward licensees' and. that

‘the "esmmission should recognize citizen agreements-as a form of v
. self-regulatlon. ? There was a belief that 'the Commission has mis—
i takenly char@égé ized...citizen agreements as being potential instru— .
ments for usurping broadcaster discretioq 3 when no such threat reallye
-exists," and that broadcasters were hoping that the Commission wauld

-

1nsulate them(§rom a growini/ﬁave of "bnpadcast consumerism." .

i LEY
s v

o AN ANALYSIS OF THE PROPOSED'AGREEMENTS RULEMAKING D \

U ' "~ " . When broadcasters and citizen groups become involved in comment—

: ' ing on a prOposed rufemaking, they assume the role of advocates, ‘not
]Q 8 obJective analysts; and tailor their observations, as to best ‘servef

- their own purposes, Thus neither side has an inpentive to propose a
"balanced" solution to the problem. Each side strives to influence
| & e . |
vy ' ! omments of CBS, Inmc., Ih the _Matter of Agreementa betwe Broad-
% ca.,»t Licenseds and the Public, Docket 20495, (July 25, 1975, ‘

s y 2(;omments of the qulic Interest Research\Group et al., In t:j)a;J

Jtter of Agreements between Broadcast chensees and the Public, -
cket 20495 (July 25, 1975), p- 9 .gs : BN g

L4

: g\ Comments of National Citizens Committee "for' roadcasting, In
. , the Matter Of Agﬂeements between Broadcast Licenseps and the Publ;c, o
' Docket,29495 (July 25, 1975), R 2 ' ) : ot

A " e * 93&
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the'Com'mission to ado'pt its own recommendations, and the task of
.steer'ing a middle course ‘falls on the Commission. |
, It appears that an”optimal pélicy for the Commi.sion should
. . recognize(at least three factors: (1) the -value Pf a clear unam-
‘biguous statement of (Knnmission policy——so that valuable broadcaster
‘\\ o and citizen group resources are not consumed divining the Commission's
' ‘ true intent through _protracted litigapion in ‘the Commission and in
ﬁt’he courts; (2) the need to protect,broadcw;elrs from abuse ofj"Z
process and to prevent irrespgasible delegations of authority-—so
that broadcasters will not have to fear bad faith\de ing,-threats
! ' of extortion,l and a loss of control over their own stations; and {
(3) the value of effective citizen participation in roadcrh
licensing——so that licensees ax{d the Commission may behefit/from
"citizen groups good faith alttempts to ;.mprove the quality of
bro&dcast service. . But it is clear that there will be inev able
. ' trade-offs between the need to prot’ecﬁ broadcasters and. the freedom -
given to citizen \groups to enter into agreements. A policy too prog'—
tective of Broadcasters' interests would choke off effective citizen
‘ p]articipatioff: and a policy too lax in controlling citizen partlcipa-vk

1e to a'buse of- pié‘ocess and lead

‘Zion could leave ~broadcasters vulne<

. Th\e problem of deciding en an optim
difficult duestions of degree: | How much pro
require? How much credence. should. “be given to ‘citizen agreements
an} participation" And how should the' Commission balan%e trade-
off between legitimate broadcaster calls for protection and equally
legitimate citizen desires for effective particip_ation" These
problems arise in each of*the four maqjor top‘ic areas treated by
the Commission in V Pmposed Agreements hﬁmaka (1) broad—

1

caster respo ty, delegation and account ility, (2)- enforce-a
ment of settlements; (3) Commission procedd‘re and the strictness of
its scrutiny, and (4) reimbursement and the possibility of abusg. oo

» This chapter'of ‘the report examines Commission policy ‘in each

_ of these four areas as it is reflected in the’ Proposed Agr'eements

~\;:' o Rulemaking and other lCommissiop,ajions. Within each area the
hY
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¢ Commission s policy is described and evaluated :;/each.of-the four,
. is

,uﬂtb'. areas, suggestions are presented as toﬁhow the Co sion m hﬁ\\
| _red\ce ambiguity and inconsistekby in its own policy, increase 1its
, . protection of legis&mate broadcaster interésts without signi cantly C
restr1cting_citizen participatian—and improve citizens' 'abib ty .to ’
play an effectine role in breadcast licensing without threatening . .
. - legitimate broadcaster interests. Thus, the main—goal of ‘the analysis-
Cis to 0ut11ne procedures that stimulate responsible and effective

]

" citizen participation while protecting legitimate broadcaster -inter-
' ests.‘ - ' ) 4( D, & '

-

STANDARDS FOR BROADCASTER RESPONSIBILITY
DELEGATION, AND ACCOUNTABILITY

" No other portion of the Proposed Agreements Rulem&kzng is as ' ~
» . difficult to interpret -as those sections treating broadcaster respon—
‘51b11ity. In'd” single paragraph the Cémmission uses the terms

"responS1b11ity," "delegation," afid "accountability" to describe

substantidﬁly the same principle nsibility;" "delegation,"

and 'accountability" are, however, stinct concepts, and

- ] the Commission's overall approach in the Proposed Agreements Rule- .
makLng sufflers becdhse of failure to° adequately distinguish between

these three terms.

It is entirely possible for a broadcaster to délegate large and

significant ambunts of authority»and yet remain fully responsibie

i < »and accountable for his station's operationn. Most any broadcaster
y ‘delegates duties and responsibilities,to his employees and allows_
//i" ;‘ . them to make significant Operating deo(sions.‘ Althoq%h this unden1—

ably const1tutes delegation, it is not necessarily inflexible and *
irrespoqsible delegation nor does,it imply a lack of accounta—
bility——the broadcaster remains 1iab1é for his\emp10yees actions.
"“\\ ~" 'On the other hand, it is of coursg possible for 4/broadcaster to
’ delegate duties in an irrefponsi le fashion. But then the bro a-
caster remaiks ascoun ble to t e Coﬁnission for the responsibility : : \t

~of his delegation ‘and can be\pe al}zed for his actions.'

. .,n\_

. _ — _ \ . s L SRy R
o . " “Proposed Agrefments Rulemaking MFee App. A, 19. & :
: . - RO ° . '
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~ A more precise‘descgggtion of the_broadcaster's situafion is
that the.broadcaster .must remain accountable‘for‘the respOnsibility
/\Y4bis delegations.' To 1lUmp "delegation," "rqsponsibility, and
’ accountability together serves only to confuse matters. Delega—
.tion per se is not the issue' it is the: responsibility of the*
aelegation which'TS at the heart of the matter. ,' '- :
Consider the relationship between a network artd an affiliate‘
. When a broadcaster signs an affiliation agreement with a network
he delegates a certain amount of discretjon over the conten(\i_.
.his own programming. The Commission has noted that "in reality,
~the station licensee has little part. in thehcreation;,pfoduction, -
.selection, and coptrol of network program offering."L. Yee‘the Com-
. m1sslon states that the hroadcaster "has thes duty of determining '

J J

{  what programs shall be broadcast over his-station's facilities, and

cannot lawfully. delegate this duty. .to the network. n2 »In the con-"

text of ne ork affiliation, the ‘Co 1ssion has reconciled the °

'realities qu1r1qg delegation and- the responsibllities governing
de1egat10n by requiring the licensée not to Mawfully bind himself

to accep rograms in every case when he cannot, sustain the burden .
of pro that he has a better program. n3 The test in the Com- \
mission's eyes, 1s ‘that a broadcaster is hot operating in thgfpublic‘

-
‘1nterest if he agrees to accept programs Qn ‘any basis other than

\ ) his own reasonable decision that the programs are satisfactéry. é |
- 2 R - -’ . ) .. .» 14 .
§ . - Thus the Commission has’in the past recognized that broadcasters '

~

delegate sign1f1cant amounts of responsibility. The Commission has

Y ' not forbidd he egation;\ather it has outlined standards to be,
e . applied for testing the respons ity of the-delegations., Why not "
e apply the same standards of broadsdster responsibility in the awvea
l‘ < ' ) . : .. ' .-V N ’T,‘ ..’
' . " '01 . . e .‘.
Vol . 1960 Report and Statement of Policy Re: Commission En Bane
* > ' Programmmng Ingquiry, 20 R.R. 1901 (1960) .
ey 2Natzonal Broadcastzng Co. v. Unzted States, 319 U.S. 190 o Ve
205-206 (1943). > . v - .
- 3 . v w . ~- ,._'
Ibld . ) ) - Lo ~.P,:— .
S S , - L, N o
. RN e w . C P . _ f
{ . . ’ . v
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' ' of citizen settlements that are applied to commqrcial network gbn-w
.tracts? Is there any reasen to distinguish the test for responsible
delegation inathe business sphere from a Cest for responsible dele-

gation in dealing with citizen groups’ ’ .
e - No doubt delegations arising in c0mmercial contexts can ‘be’ .~

v

K I distinguished from delegations arising out of citizen settlements.

A delegation resulting from a commerCial contfaot 1s the 0utgrowth - .
- * of a decision based on economic considerations largely independent
' of Commission control Ardelegation resulting ﬁrom a citizen agreeJ
men!'is the outgrowth of a decision ‘based on legal and administrative
considerations almos't totally w1thin the Commission's contrpl 1 - But]
K : ~ . is this distinction a valid ground on which the Commission can build
two separate standards of broadcastér responsibility°n one standard
~~» for commercial contracts and one for citizen settlements’
It would seem not. As long as a citizen group is petitioning

in good faith and not abusing Commission‘brocess, the only pressure g .

brought to bear on a broadcaster is pressure sanctioned by the Com-

mfgsion and deemed to be’'in the public {nMerest. This pressure is
no less virtuous, legitimate,,or responsible than the pressure ofyi
legitimate'economic forces which.dictate :ommercial'decisions by
. - broadcasters, To argue otherwise would.be.to undercut the Commis-
sion's authority by arguing‘that/the will of - the broadcaster in the -
marketplace should be accorded a spec1al status which allows delega-
tions that cannot be made as a result of Commission regulations and
fﬁf %; . procedures. This is quite an untenable position. Consequently,
lqw*;' whatever standards are applied in testing the legitimacy of broad-
S ﬂ.”7caster respoﬁsibility and delegation and the adequacy of accounta-
1 bility in the commercial sphere should apply directly to citizen
agreemepits. A conscious double standard is‘indefensible. s

S

Q\« Commercial contracts often contain clauses designed to over-

come the Commission's concern over broadcaster delegation of author-

ity. The National Association of Broadcasters cites the following

\ . - * ~

oo—

1See App. C for an examination of thgTCommission—dominated
factors_that'influence'parties to settle rather than litigate.




larnguage as.a typical "savings clause' in a commgrcial, contract:

. . \ . ."‘
Anything in this agreement to the contrary notwith—‘// - :;a

"skyanding, "it is understood and agreged that the licen%= ‘

'see hetains ultfmate and complete authority with'

* respedt to all programming, employment and ‘dther
operational policies ‘and that the licensee may, ‘and
shall, change, alter, modify or delete anf\af_its - T

—_— undertakings herein when, in its judgment the

public interest requires. -
o LN . . ) . ' L A . - . . -
. . . . . “‘,

Since such a provision assuages the Commission in commercial

‘icontracts, a similar provision in citizen agreements should also . 3
x ey

overcome Commission concern over: unﬁue delegation ‘or inflexibility. T

In. cases where a citizen agreement does not already contain such.

"savings clause,'

the Commission'may follow one, of three courses of
_action: (1) it. may reject the agreement (2) it may suggest to
amend “the agreement on its own motion and request the parties to
agree to the amendment; or (3) it~ may simply infer that all agree—:
- ments have an appropriate ' sav1ngs clause. _
Rather than reject an agreement and cause concern; expense fnd )
delay for all parties- 1nvolved, or rely" on a‘tacit reinterpretation :
'of an agreementy-a reinterpretation which may. not be clearly under—" ‘
stood by the citizen groups and broadcasters—-the Commission should '_”
preferably suggest*/hat the parties agree to add a savings clause

to their agreement. If the parties agree to a sav1ngs clause .

drafted by the Commission, then there can be no cause for concern

over 1nflex1ble delégation of broadcaster respon51bility. Only if-

a titizen group refuses‘to accept a savings clause similar to the R
one signed by networks and other commercial organizations might the o

Commiss1on obJect to potentially inflexible delegations :'

e

1Comments,o'f the National Association of Broadcastens,'In the,
' Matter of Agreements between Broadcast Licensees and the Publzc '
(July 25, 1975), p. 8. L S 5 -

2As per Propooed Agreements Rulemukzng, see App. A ﬂlOJ bf-
3.As per Proposed Agreements Rulemakingy see App.aA, ﬂ8«
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'-Lg' - Administrarively, this proéedure should be easy and inexpensiJe in
ERUU Ao
MR le'_to administer. A cogy of .a.- Commission-drafted saviBFs clause iSr : R

. : ‘sent. to the: citiéen grUups withd}awing their petiti n as well aS/'*

Y / - .
SR . . to- the broadcasters gan&y to the agreement. The savings clause/' o
. o = ;
._could besworded sonas to make it clear thaf it superSedes all | S e

.other underStandings.a Once the - document is signed and returned' L

R R the Commission, it bould be appended to the agreeMent and made
/

_part_Of.chiéicensee s renewal file. “In fact,,the Commission may N S
. .

{

N

({ . ',//ﬁ " find 1t expeditious to adopt a policy of requiring aZZ parti s no""rllf-
IR .

Com- .

/';- atl citizen agreements to. sign savings clauses. That.way t

.

P mission could dhen avoid the- task of réviewing agreements t deter*-.

;/ﬁ - mine whether they raise the possibility of inflexible delegatiod% > :' }‘;
S - ) v
f' the, Commisslon does not adopt a standar savings clause but
j} ins ad approves certain types of clauses and rejects other clauses,

then broadcasters, citizen grOups, and tbeir lawyers will eventually

discover an appropriate formula for a savings clause that, will invariJ

‘Y

ably pass Commission review. The ‘end result would be substantively
«the same as a Commission drafted savings clause. Howeverr W1thout
"an 1nitial clear statement gﬂ what the Commission requires in the

~ form of a. savrngs clause resources will have to be devoted to
finding the appropriate,clause, and some agreements may” be 1nva11da6ed
in the course of searching for the appropriate clause By prOV1d1€;
alstandardized'savings clause'at thé dutset, the, Commission-could save
broadcasters and c1tizen grOups the costs of searching for the appro-

’ B priateqformula and ‘at the same wime save "itself from the .task of

«

‘ reviewing a variety of saV1ngs dlauses in searth of those that fit

: T

_ the Comm1ssion s mold P4
:;( . It should be(noted that at’ the same‘ti_‘—the Co“issioﬁ‘was_con‘——————_
. | sidering the’ Proposed Agreements Eylemakzng, it als$ had before it i ' l/
‘i: S )Dockef 19743, Inquzry into Subserzftzon Agreements between 'Radio

Broadeast Statzons and Musical Format Servzce FoMpanzes 1 That
L _ ‘ docket focuses on. music format companies which supply radio stations
‘, ’ ) N I<‘ - qa' o

- Trec #3-540 _(M‘,ay'_ﬁf LK) PR Rp—

’
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with pre-packaged ‘formats and requi(e their subscribing statlons to

sign contracts which may "hinder oé inhibit the exercise of licensee-

disqmetion and flexibility in matters of ‘the selection and presenta—

L

tion,of non-musical programs. 1( As examples of potentially restric-

\tive terms;in. such a contract the‘Commission notes the folThwing

- S e

provisions. . |

v
o

-~

L . \ M \

(6) ALl discussion, talk, spdrts or special events.
‘programs broadcast...wil be of a public affa1rs
or. relig10us nature.. A
Py , -
(7) .Stations regular news programs will originate
from non—network and non-oral sources which .
-normally. will exclude the use of "actuality"
" phone- -or, tape reports. Station plans.to devote:
five (5) percent or less of the total time sta-
" tion's on the air to news programs.' During the
hours 8:00 A.M.. to midnight, station plans to - .
‘have one newscast each hour of. two (2) minutes . .
duration or less. ‘ o : . !

P
These terms are much more specific than. mbst terms found in c1tlzen
agreements or network affiliatlon contracts.

The issues raised in Docket 19743 as to the 1egitimacy of music :
format contracts cannot be separated from the, policy the Commissiont - ‘.
‘adopts as to broadcaster delegation in citizen agreements. If the .
Commission allows such music format contracts when theffcontain‘
appropr1ate savings clauses, then it must also allow c1tlzen agree-
ments modified by similar savings clauses. If the Commisslon even-
tually decides to_deny the.validity of music format contracts in

spite“of savings clauses, then the test applied by the Commission

-scription Agreement between Broadcast Licensee and Mus1cal Format e

should be identical to the test applied to determine the accepta— .

bility oq cittizen settlements.3 “- S r
'llbid., p. 1. - _ .
2 o

Ibid., Appendix, "Example of Restrictive Provisions. in 9ub—'

Company, p. 1. . , )
3The Commission has-observed that music format contraFts ‘cen-
tain savings clausEs that allow the station to make modification

0.
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* g - COMMISSION PROCEDURES FOR ENFORCING AGREEMENTS _ : . !

N l . I
Whenever .an agreement is reviewed by t%e Commission, 1t may be

! accepted or rejected in- whole» or in part. But how will the Commis—
' sion decide which terms to enforce? How wi l the Commission enfordE‘“‘n
, acteptable terms of agreements? How~will the " Coumission tr at
< d unacceptable terms? Should the Commission penalize’ broadcasters;
/ ;. T A for entering into irresponsible agreements?\ And how will the Com-

- ‘ '.] lglmission treat .citizen group pledges not to file petition to deny?
' The Proposed Agreements Rulemakzng suggests .that - acceptable L
terms of agreements will be enforced as any promise made tolthe -7
Commission and will be judged on the Commission's promise vs. per-
formance standard ! Unacceptable agreements, which inflexi— '
- ' " bly bind the broadcaster would.be treated as having no force or
effect.2  The only criterion distinguishing acceptable from unac-
ceptable tefms as far as the Proposed Agreenents Rulemaking "is =
concerned is whether an inflexible delegation has taken place.
Is‘ this distinction bgsed solely on a test of inflexibility, suf-
fic1ent for purposes of enforcement’ ' _ .
¥ A distinction based solely on a test of inflexibility seems

‘to overlook the fact that agreements may conceivably contain terms

¢ which allow for great broadcaster flexibility but at the same éime o
: .purport to bind the broadcaster to actions over which the Commission

would not exert control on- its own initiative. Consider, for

example, an agreement that contains (1) an appropriate savings
-clause; (2) a statement .thdt the station will not broadcast vio-
* ' lent programming; and‘(}) a list of programs considered violent -

. . - ‘ : 3 ;
which the station promises not to broadcast. The agreement as

.
n . N

in programming if the publlc interest concurrence and necessity,
- - or the efficient operation of the station so require " Ibid., p. 1.

1Proposed Agreements Rulemaking; see App. A, 112a.
o - “Ibid., 110. -

o . - 3Th1s hypothetical agreement 1s $imilar to one actually signed'p
. by: a Los Angeles television station, KTTV. See pp, 120-125 below :
for a disecussiorm of that agreement.

\ﬂ v : ..‘ e o i . .1.0:1
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" pendent juriSdiction. Thug agreements relating to equal employment

c -89 . B
:a whole does not"bind the broadcaster inflexibly because it

“an appropriate savings c1ause. Thus it would seem that the

Vs. performance test should be tppliéﬁ in enforcing the agre

But this reasohing leads to a contradiction. ection 3
“the Communications Act1 specifically, and the First Amendme t2 \

more generally forbid censorship over, broadcast med The. Commis-

v

sion itself has attempted to avoid any charges that it, eguﬁaxes -

* the content of broadcast programm ng. Thus the Commission/has

stated its policy with regard to! programming in rather. general
terms and has not required specific programs to be shown,‘of for-
/idden the broadcast of other programs» Yet if this hypo#hetical .
agreement is enforced on the Commission s promise vs. pe formhnce
standard, . then the Commission will be inquiring into the decision
to broadcast a specific program. The result woulh be th t citizen
groups’ through suitably constructed.agreements, 0uld attempt to
exert control over broadcasters’ prdgramming which thé'Commission
itself Qéuld not - exertng /; ; B E

To- avoid this possibility, the Commission should distinguish
terms that fall within the Commission's. ambit from those that fall
outside the Commission’ sv7mbit. It could enfgrceAthe former by

(]

the appropriate promise

; performance st1:dardand,ignore the
\

1atter except as evidence of bad faith arises. ) .
The term within the Commission s ambit refers to-broadcaster
activity qver whith the Commission exerts some control independent

of any citizen'agreement; i.e., it 1s within the Commission's inde-
’ ' \

opportunity, or to a géneral mix of news and public affair program-
ming, fall within the Commission s ambit because the Commission will,

examine these factors regardLess of the existence of a citizen agree-

ment. In these areas citizen groups cannot maneuver_the Commission

-

,

147 v.s.c. 326 (1972).

2Amendments to the Constitution of the United States, Article I,
" December 15, 1791. ' ) .

3An almost identical concern was voiced by the Commission in its
review of the KTTV agreement. See pp. 120-125 below.

102 -
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{ .. .- °1into a positiom o enforcing a'policb-for'a third party which the -
.Commission';oul&.not enforce\for itself ‘Thus application of a

v o 'promise vs. performance standard In enforcement “is appropriate.
- - The term 0utside the Commission s ambit" refers to activities
that affect broadcaster §Erformance in ways not particularly subject
/“/ - v;. to- Commission control.. For. example, the Commission does not rggu- ’

i S » late the broadcast of specific programs nor does it fegulate the

:f.color of carpets 1in news directars' offices; any agreement con- s
v cerning the broadcast of specific programs dr<the color of news
4 - : d1rectors carpetspw0uld therefore fall outside the Commission s

[y

. * ambit. To these? ternis the Comm}ssionQVOuld not even apply its bwn

a _ ,'fpromise vé performance standard because it would then be scrutiniz—
' . _ing aspects of broadca%ter behavior that it would not examine on ,
Wilb? : 1ts own 1nitiative . If the promise vs.,performance standard was ‘
>\< B - applied the Commission w0u1d then be in a position of attempting h
Coe, o to enforce agreements over: aspects of broadcasting in which the

-

'): . : Commlssios either has no interest qr in whieh it feels that. it ".‘Z~ _____
should not become involved )
*‘; Although terms of agreements that fall ‘outside the Commission's
ambit should not be enforced: under the promise vs..petformance stand—
. ard, they should not be entirely ignored *To.the extent that a - -
' broadcaster fakls to adhere to such terms because of bad faith and ot \
. - ) failure to demonstrate conceng:ﬁor the public interest, any breach’
.. of those termb should be treated as a reflection on the broadcaster S |
chatacter and suitabildty as a licensee Thus ‘a broadcaster who
sxgns an agreement containing terms outside the Commission s ambit

w

tould not impervi6usly and willfully refuse to adhere to those terms

' s1mply to spite the citizen group——to do so’ w0uld constitute bad “
/. ' : faith and reflect poorly on his character qualifications as a f ) e
' ) +  broadcaster. . ’ ) ' » o ,
\ _ . | |
o 1The Commission could limit' it$ task in examining claims of bad
faith by requiring extrinsic evidence of bad faith or some ‘egreglous
circumstances indicating bad faith. By raising or lowering the -
. : threshold level of evidence required to raise an issue of bad faith,

the Commission could regulate the extent to which it deals with - -
— issues falling outside-the ambit of its review. - N

:
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. penaéties for irresponsible delegations resultiniiﬁrom ‘citizen agree-

. ....- \, '- . . .o _91_ . . B . l

[

Similarly, penalties for brqadcasters who engage i irrespon ibl%

delegations inwthe commercial sphere should be commisg

ments.l Unﬁortunately, the Commission's policy

h regard to P
pfomise vs. perﬁormance And penalties for irresponsible delegatign, -
are vaguely stated in all areas of policymaking——not jus as the g
apply to c1tlzen ‘agreements. Therefore, although it .can be argu d.
that cons1s;ency.should apply, a clear referrant from whicha con- Voer

v
-~

sistent policy,can be drawn is mnot available. . ’ * ¥ '
The issue of enforCement'has, to this point,.been conSiEBred !
only;as it affects'broadcasters. But ‘in a typical agreement_both
.broaacasters and citiien groups make representations/,_How will the

S

L, . . L.
Commiss€<on enforce citizen group representations made as part of

P . ]
citizen Settlements? . . ®

The‘most common promise made b;_a,citizen group is that it
" will withdraw its petition to'deny in return for the broadcaster's
-agreemept. Fhe Proposed Agreements Ru@emaking seems to imply'that K
there is some limi}-on ‘the extent to which a citizen group can be .
» held to a promise not to file a petition, but the form of the restrtc—
tion is vague. _The Proposed Agreements Rulemaking says that‘"neither
-licensees nor citlzen—negotiators ctould justifiably rely on any pro-
v1s;on of an agreement which purports to preclude the filing of a
,petition to deny." 2 ‘'The Commission notes that a broadcaster's signE{
ing an agr nt might obv1ate any desire on the part of. citizens
. to file a(;:fitlon," but that such a decision qnust be left to the
discretion of the citizens involved.3 ‘la&en at face value, the Com-

mission seems to be -implying that it would g¥ve as much consideration

Irhe Prbposed'Agreements Rulemakiny, 15, n. 5y fnotes that
. 'Min cases where_the licensee improperly has abdicated its responsi-

bility, it w1ll be our obligation to consider the licensee's con-

tinued fitness to serve as a public trustee." See App. A. ‘

\

.

2Proposed Agreements Rulemakzng, .see App. A, 115.
y Ibid ’ l ' '
\,- : 10/1 ' ' - b

.
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_to a petition filed by a citizen group the day after it reached an
agreement with a broadcaster as’ it would to a pet1tion filed against

a station ‘that had no agreement:with ‘the citizen group. If, this is

L]
>

the CommissiOn s intent, then therﬂhwould be little incentive for a

broadcaster to sigr an agreement: e receives no congideration from
. ’ .

the citizen group because a new petition may be filed the next

- -~ . . ~:
_ morning. , . . ) . ., ..

Furthegmore, once a petition fé filed. and once an issue is
brought to the Commission s attention, the Commission may decide to
: pursue’ the matter on its own motion regardless. of the participatio\\\\\\
of citizen groups. Thus even the mpst well—intentioned citizen group

may not tru1y be ab1e to guarantee ‘effective consideration in return -

for a broadcaster's participation in a citizen settlement. A1terna—

-

tively, once an agreement is signed, a tota11y independent citize T,

-

'.group may file a new petitiom: against the same broadcaster . The ne w
petition may restate many of the objections originally voiced hy the .
citizen group that settled with the broadcaster, but the new citizqn A
group may claim that it is not bound by the teérms of - the first group s'

N settlemént ' ’ ' : . .

. -
>

It is ev1dent1y very difficuit to insulate a- broadcaster from
the petitioning process without either limiting the" Commission S own
power of review or potentially imposing sevére restrictlons on sépa-
rate citizen groups' right’to file‘petitions

It seems _.the best the Commission can_ do to protect - broadcasters

\\ . from redundant petitioning is to restrict the opportunity for a
e citizen group which is party to an agreement from filing a petition
| that restates material previously contained in a petition that was
. : withdrawn as\part of a settlement; un1ess, oflcourse,lthere is some
1ndica&ion of a breach on the broadcaster s part. A1though the filing
'cannot be forb1dden, the Commission can. state that it will not treat

tthese pet1tions as seriously as: other\matters coming before it. The ’

» '
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w934 o :k°.
citizen group sh0uld be allowed to file a new petition‘based omn
original material not addressed by t agreement, just as it may
file a new petition based on-allegeép:reaches of an agreement.
But once an agreemedt 1s signedr, .the Commission c0u1d;recognize
the responsibilities-that exist'on both sides and allow broad-
casters as well as citizen® gr0ups the benefit of their bargain.

Furtﬁermore, 1if the Commisslon finds thatzafitizen agreement sub-

_stantially disposea of issues raised in a petition to deny,pthen )

the Commission may wish.tohacceptithat Agreement as dispesitive of

similar issuesvraised‘in future petitions by independenf citizen

groups. -

-

COMMISSION SCRUTINY AND REVIEW - o o

' To Ehis poinf nothing ‘has been- said about the procedures the
Commission might follow An scrutinizing agreements. - With over two

hundred petitions to deny outstanding and with each one of. those

'petitions a candidate for settlement, the task of reviewing settle-
1 .

ments term by term and dlause by clayse c0uld easily mushroom into ,

a sizable regulatory effort. Furthermore,-a policy of strict

scrutiny" opens the Commission to- the role of "a local mediator
resolving: differences and recommending agreements, A which ‘the Com—

mission wants desperately to avoid

One approach would be to accept all settlements at face value

and’ apply the policy statement .only if a party claims there has been

a breach of the agreement. Such a retrospe&tive approach w0u1d avoid

-interpreting all agreements and concentrate only on ones that cause

difficulty between the parties. o ‘ .

£
.. There. are/a variety of reasons "why this approach could lead to .

difficulties. In - the first *place, it would permit agreements in

‘ violation of Commission policy as long as no disputes. arose between

the parties. Secondly, it would. not be surprising to find that mis-
understandings as to the nature of the duties and obligations arising

from eitizen settlements would be a major cause of disputes.. Thus
v : .

1Proposed‘§greements Rulemaking; see App. A, Y11,
¥
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the prmission would’ find itself in the unfortunate position of
S mediating disputes that could havekbeen avoided had Commission . a

ml‘icies been clearly understood at the outset. . '

~
Le . .

COnsequently, some degree of Commission scrutiny or involve—

ment seems desirable. The problem is to structure the involvement‘

: . o v
> o "So that the Commission can avoid a careful exegesis of all agreements,

yet wemain reasonably certain that it ‘is not alloying Commission policy . °

4 ﬁ to*be v1olated ““\

-

N 24,- It has. alfbady been suggested that the Commission adopt a
standard faaxingsggiause" outlining the Commission s stance as to
Cep e - delegation of broadcaster responsibilities and that a copy of . the
.. savings clause be sgnt.to all parties to anragreement for confirma— : \
4tion that‘Commission-policy will supersede any contradicbory pro-
visions of the agreement.h “efficient review policy m*ght be tp RN

- & .

expand the savings clause so that.it also. contains statements‘of
] Commission policy with regard to the enforcement'of agreements >

‘.» . i through the promise vs..performance craterion. the COmmission s !

policy toward agreements outside its ambit‘ the * citizen group 's
ability to file .further pEtitions to deny against the- :i:e/b{oad— *

&
caster during the license period in question, ahd’ any er. caveats.

or qualifications he Commission feels necessary. Again this unaer— .

'standing would specifically supersede all contradictory provisions
) in the agreement. - When an,agreement is filed, a c0py of the notice ",
. - would be sent to all parties. The parfies_wo%ld.thenlspecifically\ |
- affirm that they understand Commission policies as they relate to

- L3 . L. . . \
.o their agreement. If the parties have any questions as to the appli—\\

e

. cation of Commission policies to their agreement, thegathese ques-
x;fi‘S/’ ‘tions may be raised before the Commission. Once the S‘Herstandingl ;
is signed and returned to the Commission, the Commission may discuss
thoseﬂparts of t%% petition resolved by the agreemen' . yJ' )
. By -following such a ptocedure, all parties to an agreement will .'\//’

be given effective notice as to Commission policy, and the Commission _\‘
need not review each and every term ‘of the agreement for potential >

violation of Commission policy., Only when a party raises a spec1f1c

¢
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question as to®the ihterpretation of a provision ‘of the agreement,.
or when a breach 1s claimed will the Commission s staff have t -
: engage Jn a careful review of the agreement. As to all other pQY
| tions of the agreement, the Commission’can then presume that its

polic1es are not being violated . Lo T

. _PROBLEM OF .LEVERAGE AND THE POTENTIA}‘ FOR S .
e T ABUSE 1IN PETITIONING AND SETT.LEMENT J .

Broadcasters often complain they are at the mercy of citizen

groups, beoause a/citizen group can\force a broadcaster to expend
1arge sums defending a license against a petition to denys whereas
filing a petition is relatively inexpensive to the citizen group.
" The alleged ability’of ci&?zen groups to force large broadcaster
expenditures as a result of a small citizen group expenditure gives-.
.,  the 8roups a form of financial leverage in dealing with broadcasters.
Either the broadcaster settles, or he rengns himself to ,a long,
" expensive legal battle.1 . ’ I : :

. Furthermore, a citizen group can utilize this leverage without
actually going through the process of petitioning. Broadcasters
claim that a citizen group need only" thre!ten to file a petition to
deny.in order to mount @ crédible threat and immediaiely gain a
strong bargaining positibn. The threat of a petition alorie may be
sufficient to convince the broadcaster to enter into an agreement
with the citizen group.. . . ‘

o To the extent citizén group leverage exists it springs froom
e : two sources: (1).the possibility that the petition will succeed,
| . consequently forcing the broadcastet to lose his license and (2)
—- " the’ ability to force the broadcaster into la;ge legal expenditures
' v 'plin attemptsJLsuccessful or not-=to save his 1icense. . T f_ »
N L ‘Historically the Commission has been loath.td revoke.broad- ,
“/ 4: .casters' licenses. From 1934 to 1973 the'eommissidn has r§Viewed-

tens of thousands of licenses, but ‘only sixty-fiye have_been‘

.

_ For a more complete treatment of many of the 1S§ues ralsed .
"in this section see ‘App.:rC. . 4 . . -

o 108 LT




VR, o o A o C~
" , o ' - : .2 . )
o " revoked. 1 vUnless the Commission's'behavior changes drastically,
' | the probability of licgnée revocation as a regult df petition“is- v
}' oo ' minute2 and thus is only -a, small c0mponent of the leveraggzghotﬁ, - !(A
~T . cifizen groups can,efert ovet broadcasters. . .
'_: - . Therefore, “a cicizen group 8 leverage must stem‘largely from ";_,J
- \g\its ébility to credivly threaten substantial legal feesvand costly
delays. Unfortunately, a variety of factors make it diffigult to
Y \ . obtain objectivé data regard%?g the cost of litigating before the .
R ' FCC.- There are threa possible data sources--attorneys broadcasters,
and citizen groups—-and. there are severe problems in collecting,data
from each. Attorneys have a confidential~relationship with .their
clients and are reluctant to part with billin data. Broadcasters.
. are often confused R LY uncertain as to ‘the amoaht of their legal
bills and the purposés for which they were incurred Furthermore,
broadcasters have a Strong incentive to bias their expenditure rcports
upward so as to cregte the impression that citizen groups have greater
leverage than is actually the cade. Citizen groups, on the other
5 hand have an f‘!encive to overstate their costs so that their lever-
age will seem smallgk. Also,,citizen gr0ups are often the recipients
of pro—bono legal advice and can make" use of fpundation—supported
. legal aidmfirms. Both these factors reduce the’ outvof-pocket cost
of filing a petition to deny, while leaving the real cost of filing
a petition unchanged Thus the value of free service given to a
) ..- citizen group filing a petition to deny would have to be imputed
in order to obtain the actual resource “cost and not just the out-
" of -pocket cost of filing a petition. ' L
In spite of th¢se real difficulties, - it is nevertheless possible
L - to obtain some reas¢nable estimates of the cost. of litigating before

the Commission.

Table 4 lists estimates of legal costsg that have,appeared in

‘the general and .academic press. Spme of these estimates were made

l-., . 3
139 rec Annual Report 222 (1973).

‘ 2See PP. 61464 above for more detailed estimates of the proba-
: bility of license revocations resulting from petitions to deny.

.
- -
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;o Table 4
. : ' / .
THE COST OF LITIGATING BEFORE THE FCC:
ESTIMATES APPEARING' IN THE PRESS
Source Amount B Description
 Broadeasting, .S 7150,000 Settlement between KRON-TV and
June 16, 1975, ‘ former employees tovering |
'p. 36 o expenses of petitioning from
' U ‘ _ 1968 to 1975. License was ‘
LW " % N designated for hearing in 1969,
. o " ' and in 1973 the FCC affirmed
- \ ' ;pe_Adﬁinistrative'Law‘Judge's
- decision in fawor of the
) station. ' ,
Wall Street Journal, 500,000 "A station may be forced to
January 2, 1975, spend up  to $500,000 in legal
p. 1 L _fees to defend itself before
: ) the FCC (the petitioners
usually get free legal aid
from public interest law firms)."
- . New York Times, 120,000 Estimate of cost to two peti~
" August 20, 1975 . tioners and one license chal-
- : lenger 1in opposing WNCN's .
) ‘ switch to classical music.s
Wall Street Journal, 100,000 Minimal estimate of cost to
July 11, 1975 : WNCN of defending its license
‘u@ﬂulhid.~ . 500,000 Maximal cost to WNCN 1if case
_ ' ' ‘had gone tq hearing. ‘
New York Times, 200,000 Wwilliam F. Buckley's estimate
September 8, 1975 of WNCN's actual legal costs.
p. 55 : : .
' New York Times, 1,500,000 Estimate of Leavitt J. Pope,
April 1, 1975 WPIX executive, of WPIX's"
) expenditures in defending
against a licenBe challenge.

110
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Table 4;—(continued)

Source Amount < C Déscription
e s : - : . —

Heartn;n Befbre the - $ 200,000 Cost to WMAL to prepare one set
u Cormittce on Com-" : : of license applications that was
munications of the subject to a petition to deny.
Committee on (Com= : L ' : -

meprce, 93d Cong.,
- 2d Sess., Part 1,

Cp. 324e | o 400,000 { Cost to WMAL of proceeding "full
R _ . : ~ | ‘'route through the courts.
Testlmony of Rlchard L,ﬂOO;bQO fotal cost-of license litigation

- J. Stakes,7Executive
Vice President of
Washington Star _ _
Station Group . : o o . S N

[y

to.MMAh from 1969 to 1974.- .

E. Gellhorn, "Public 100,000 Minimal costioﬁ a major licensing
Participation in -~ contest. before the FCC. Y
Administrative Pro- . . 1 . , -
ceedings,"” 81 Ydle ' : o ‘

. Journal of Law, 359 : ’ ' -
394 (1972) ‘

Comment, ''Public 350,000 - | Cost of a full-scale renewal
Participation in ~ 400,000 hearing )
Administrative

" Proceedings," 120 _
Imiversity of . ‘
Pennsylvania Law .
Reviewe 702, 771
n. 466 (1972)
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. to unsuccessful competing applicants.

. by parties to a dispute; therefore; theyhmayjbe'biased.' However, a

series of informal interviews with other parties involved'in some of
the cases'revealed;thatuthe estimates wereth andilarge accuradate ‘ »
this they were inclyded in the table. As shbown by the estimates in’
Table 4, it ‘s not difficult for a.citizen—broadcaster controVersy 4
to generate legal fees greater than $100,000. At the upper extremet;v.
an especially insricate challenge and defense may force a broadcaster

into expendltures in the area of $1.5 million. o \\\

'Other sources’ of 1nformation as to legal fees are the reim-

.

'bursement arrangements listed in Table 5. Most of the data in -

Table 4’ pertain- to the cost of defending a license——not of chal- .  °

~lenging one. By qontrast, Table 5 descr1bes costs incurred by non—-'

incumbent broadcasters. Unfortunately, only one reimbursement
request in Table 5-wasi in. the context of -a petition to deny. That
occurred in the precedent -setting KQ\; case., The rest were made N

Since petitions to deny are-

~almost certainly cheaper;to prosecute than a competing application

and since the amount of the reimbursement proposed seems closely
related to the stage.the litigation had reached .it 1s hard to draw
an§ firm generalizations as to the cost of petitioring. Perhaps all
that can be said is.that it ishpossible for 'significant sums tR\B
spent in petitioning and challenging, but the amount spent in defend—
ing a license 1is generally larger. ' N e

‘ By corbining the data in Tables 4 and 5, it is, however possible
to generatd precise. est}mates of the.leverage in the WNCN and WPIX
controversies.1 In the WNCN case the citizen groups spent roughly

$120,000, and WNCN spent about $2Q0,000. The ratio of expenditures,’

- or’ leverage, was 1.67 to 1: for every dollar spent by the citizens,

‘the incumbent\spents$l 67. According to Tables .4 and 5, in the WPIX

case the challenger' g expenditures amounted to $310,886 and broad-

caster expenditures were $l,500,000. "The ratio of expenditures, and

thus the 1evetage,‘was on the order of 5 toAl. T
. . : ®

&
.

.

lBoth these cases are discussed in.greater devail on pp.,fsy_7
137 below. : . ]
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Table 5

S THE COST OF LITIGATING BEFORE THE FCC:, -

RECENT REIMBURSEMENT.REQUESTS :

>

. BEFORE THE COMMISSION . B *
. 1 ' ' :
Source ' Amount Description
\
ij%ce of Communi- ~$.15,137.11 Cost incurred by the United
cationg of United s Church of Christ in aiding
Church of Christ Texarkana citizen groups in
v. ECC, 465 F.2d ) filing a petition to deny and
519, 521 (1972) in litigating through the Com~-
[KCMC] .mission and coUrts.'
WPIX, FCC 75- 929 310,885.81 Expenses incurred by the Fo}um
(August 12 1975) in challenging the license of
. "WPIX-TV in New York.  An initial
decision had been issued prior )
- to the settlement.
Post«Newsweek Sta-" 4 .63,500;00 Cost to challenger'of processing
tions, 26 FiC.C.2d » ) a competing appIication up to
982 (197Q) . the point of a comparative’
R { hearing.
, ] A
ireensboro Tele-~ 44,195.00 Cost of preparing a competing/// ~
weion Co. v. FCC, application for a TV license
502 F.2d 474 (D.C. - prior to the hearing stage.
cit. 1974) ' . -
Prairieland Broad- 8;400.00 Legitimate and prudent expenses
casters, FCC 75M-. " in preparing a competing TV
492 (1975) license application. ‘Applica-
. tion withdrawn prior to hearing..
Thunder Bay Broad- 6,992.82 Expenses claimed for preparation
casting Corp., " of a competing application.
“ FCC 74-782 (1974) Application withdrawn prior to
hearing.
113 ,
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 There is a-significant difference between a leverage of 1.67
to 1 and one of 5 fo 1, but-with only two obserVations it is impos-
1 sible to determfne whether the WNCN or WPIX leverage ratio is more
. typical, or- whether both are wide of the mark. Again, all that can
be ! safely sald is that ¢itizen groups can exert leverage, but its
,degree 1s uncertain. _ - -
/ Another source of data as to legal fees is a survEyucon--
ducted in 1973 by ., the National Association of Broadcasters. »fhe
; ' NAB study polled 97 licensees who were subjected to petitions!to

-deny and'22 licensees who were subject to competihg applications.

S Forty- seven of the petitioned licenséés and nine of the challenged
'licensees responded fo the questionnaire. The questionnaire; which -
is reproduced as App D, requeste five pleces of information.

(1) the number of additional hoqrs of labor spent responding to the
filing, (2) the additional out—of—pocket cost caused by the filing,

- (3) whether the challenge was. resolved or not; and for all challenges
or petitions that were not resolved as of the date of the Survey, ) ﬁ!ﬁ; )

- (3a) the additional hours of labof, and (3b) the additional out-of- __._:. A

-4
pocket expenses expected to be incurred as a result of the peti—

.

tion. . ' . ' ' | e . ﬂ&

Figure 3 depicts- the distribution of responses to questions 1, =
2, 3b, and 3c for the 47élicensees who: were subject to petitions to
! deny and who responded to the questionnaire. The respondents were
' almost equally dividéd between those who had already resolved their
. petitions (23 respondents) and those who still had unresolved
-petitions outstanding (24 respondents) On. the average, the sta-
. tions spent 443 hours of personnel time and $11 539 ia out-of—pocket
- expenses 1n either tesolving thedr petitipns or in defending as yet
'unresolved petitions. Fhe m%ximum,number of hours spent was 4, 000 and
the maximum expenditure was $50,000. Among those stations facing "
. unresolved petitions it was estﬂﬁid that an average of 618 hours
. of personnel- time and §15, 800 tn ou —of—pocket expenses were yet to '
" be inturred. At the maximum, stations expected that it would take
another.2,l60 hours and “$65,000. to resolve 0utstanding;petitions.

%
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Personnel‘hours spen?,responding to rhe pe‘t-iti‘o—nl (Q.1y \ . g
%" Less than 100 ’ ——1 v v

I3

100- 199 - - : - 3 .
. 200-499, L ' -

' . 500-999 . " o
1,000 or more '

T T T T 1 T 7 T, T~ T 717 T T 1
0 1 2 3 4 5 7 8-.9 10011-12 1314 15 16
Number of stations I
N :

. t

-

'Out-o‘f—po'cket éxp__e.'nses incurred responding to the pet.itiqn Q.2
r - l‘. . “ ) oo . ' ‘I. . LY )

Less than $1000 ' o
$1000-4999 | RN | I o
-~ * $5000-9999 » - B
* $10,000- 19,999 ’
520,‘000 or more L : .
! ; T T T T T T T T T T ) :
0 123 456 7.8 910111213

R

) ) ) o 2

Expected additional expenditure of personnel hours, if petition’is not settled (Q.3b)

l » - “ ' . . Y .
- Less than 100 : , e . - v "
100-199 ‘ ‘ , : o . |
200-499 . - T ~
500-999 T g . NOTE: See App. D for acapy
. ' ' of the questionaire. -
1,000 or more S ' : ‘ S
' 01 2 3 475 ) - "

| ‘Expected additiona}l out-of—pocket,exp‘ekm'es if petition is not ‘settled Q.3¢) - " J

" Less than $1000 —j : g |
 $1000-4999 _ -t :

$5000- 9999 .

$10,000-19,99%

52»0,000 or vmore- ‘- —

o .01 2

T T
4 5 6 7

cac
O —

. . [ ] ‘ '
B (Source: Nationad J.AsSociotiori of Broadcasters)
. : . , . ' P L
' ~ ' E :
Fig. 3—Results of the NAB survey -
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When expetted costs are added to already incurred costs for
Istations still defending against peiitions, the total expected out-
lay in terms of station personnel time 1is. 865 hours and $28, 6ﬂ6 in
vout—of—pocket expenses.' Stations that have. already completed their
"defense incurred personnel costs of 427 hours and out—of—pocket
costs .of $8,068. Thus, comparing averages, un5esolved petitions were
expected to be more expensive by 438 hours and $20,548 than those
already resolved. And for the sample as a whole, the total-cost \
of defending against a petition when expected costs are added to =
costs already inCurred, avegiieS‘to 651 hours of station labor and
$19,837. ’ - | . . ¢
- - only nide stations subject to competing applications respbnded
. to the NAB survey. Of ‘the nine respondents *five had completely -
resolved the challenges,\ and four expected to -idcur additional
expenses'in defending their licenses. The nine responding stations
had already spent an average of 3 814 hours of statieon personnel: - s
time and $445 533 in resolving-or defending against challenges, and ’ .
the four stations that expected to incur additional expenses esti- -
~mated that an average of 8,650 additional hours of personnel time and

$1.215,000 would have to be spent defending against‘the challenge. : (/>s

REIMBURSEMENT AND LEVERAGE - . R ' ﬁ

- In spite- of the’ difficulty involved in arriving at. precise cost
estimates, there is g -general consenSus among broadcasters as well
as citizen groups that citizens do have leverage over broadcasters——
an opinion supported by ‘the preceding data. The controversy 1s over
the magnitude of the leverage, and more importantly, over the respon-
sibility with which citizen groups utilize that leverage. Broad- /’
casters often clai? that leverage gives rise to improper pressure .
by citizen groups: it allows citizen groups to threaten broadcasters
‘ <f/  with large legal, fees even though the citizen groups do not have

_legitimate public interest concert{.1 Citizen groups, 6n the other

. 1See, for example, Comments of Storer Broadcasting Company,
In the Matter of Agreements Between Broadcast chensees and ‘the . .
Publie, Docket 20495 (July 25, 1975) , , v : “
. / : 7

o we .
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hand, -argde that'they use their leverage responsibly'and in the public

interest and that 12 “any case they reallv do not have very strong
.}everage over broadcasters. e ' ' )

‘The guestion of reimbursement of citizenpﬁroup legal fees ds
raised in Office of Commmication of the United Church of Christ v. FCCJ
. (uee III) arfd’ in Docket’ 19518 -and is closely related’ to the contro—
iversy surrounding leverage‘ " The effect of allowing reimburs‘yent of ¥
certain citizen gr0up expenses is to reduce the effective cost-to the
citizen group prosecuting a petition to d?ny. At the same time, reim-
bursement raises the possibility of a further increase in litigation
costs to broadcasters by the amount of legitimate and prudent expenses
'which may have to be reimbursed ‘to.citizen groups. . The Qecrease in
citizen group litigation costs and the concurrent increasé in broad-
caster litigation costs reSulting from reimbursement wiil increase
vcitizen group leverage over {ts present levels. Therefore, whatever
'comR}aints broadcasters have ovetr leverage and- the potentﬁal for‘

improper. citizen pressure can only be magnified by the possibility

of Commission—approved reimbursement. :

. Citizen _group, leverage before the FCC 1s.a fact of life, and
there is little the Commission can do to eliminate it. When a broad--

_ caster is faced with a 'challenge to his license, his livelihood is

placed at stake, and the decision to spend more, defending against a
challenge than it-costs to mount a challenge will be the result of
a rational decisionmaking process on the broadcaster 8 part.3 From
‘a purely.economic standpoint, the broadcaster will be willing to pro-
tect his investment in his'license with legal expenditures as_ large
as the value of the economic reﬂfgﬂassociated with his station opera--
ftions. In the case of major marEgt VHF operations, these rents A
easily run into the millions of dollars. - These expenditures can
be forced'by-citizen group expenditures which; though_8ubstantial
-,
’ 465 F.2d 519 (D.C. Cir. 1972)
2ﬁee pp. 42-43 above for a discussion of Docket 19518.

3See App. C for a more complete analysis of‘this process.
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expendituresf

. discretion to the Commission to control spurious petitions...no

‘f;ing to spuriOus petitions, then the leverage that seems ineVitable'in ’

- for reducing the chance of abuse of citizen groups' inherent lever-

-105- ¢
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3 .

to the citizen groups, pale in comparison:with the size of broadcasters

r3 . . °

»~

— Only by severely limiting the abildity of citizen groups to f}}@,
or by dramatically increasing the evidentiary showing needed to support
a petition can the Commission cut deeply into the citizen group's
leverage., But for a variety of reasonsf—political as,well as legal—— _

both of these aLternatives are largely unavailable to the Commission.1

The problem confronting tbe CommiSsion, then, is how to limit the -

potential for abuse of leverage. In UCC 1 the Court alfowed wide
N

~ v

.concerned with the_quality of broadcast programming n2 "If the Com-

mission could design procedures that would either effectively reduce”

the possibility of. spurious petitions~or the cost inVolved'in‘respond}_

fthe petitioning process can largeLy be 1imited ‘to meritorious claims,

Since the leverage inherent in a spurious petition would decrease,

the possibility of.using leverage® to exert improper pressure would

be sharply reduced. The following three procedures provide means

age while not unduly restricting the rights of citizen groups to
file bona fide petitions: ' .o

1. Allocation of Resources to Reduce the Backlggﬁof Petitions
: \

~
at the Commission.

o ) . ' )
With a backlog of over 1,000 renewal applications and 147 peti-
tions to deny, any party filing a petitione-almost regardless of 1its,
substance—-can be sure of causing the broadcaster a period of uncer-

tainty and protracted legal fees. If the Commission simply reduced

" the backlog and turnaround time in the renewal .and petitioning

process, then the delay that can be cauysed by a petition would be

reduced. The effect will be to.reduce- the short-term leverage of ®

1And if the Commission does cut into leverage, it may simp]y

cauge citizery groups to turn to. other forms of participation. See
pp.*@ﬁ 29* above.

. 2359 F.2d'994, 1004 (D.C. Cir. 1966). o o :

118 ..
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N all petitions. But fh the long run, it can be expected that peti-

ltions that raise insubstantial issues or that fail to make a suffi--
cient showing will be disposed of more quickly than petitions thatl
raisé novel or substantial issues which will be retained for furfher
review. Consequently, he leverage inherent in relatively trivi 5
petitions will }e reduced by H larger factor than the leverage

7 . inherent in more substantial petitions. This’ would prbtect broad-
casters from being nickel and dimed"'to death by insubstantial

_ pet1tions. - _ oy : *
o The Commission ‘is well aware ‘qf the’large_backlog it faces and °
*aﬁhas.taken ;téps to reduce-delay in its proceedings.’ Recently the
' CommiSsion introduced a monthly "Petition to Deny Day“.designed to’
expedite the ‘processing of petitions.l' Chairman Richard E. Wiley
has also attempted to speed up dispositions of petitions to deny
by the Commission s staff. In spite of these efforts, the Commission
N continues,{O'face a backlog'of cases which causes counterproductive
vt '_. delays.l | _
' ' . More drastic in-house procedures at .the FCC would help to
further reduce ‘the petition backlog. ‘Additipnal staff assigned
to help dispose of the existing backlog, and additional-Petition
to Deny days could be assigned till the backlog is brqught under
control. Once the backlog is reduced, the number of Petition to
Deny days can also be reduced, and resources'can be reallocated to

~ other functions at the tommission.

2. Adoption of New Summary Judgmgnt Proceedinggr.2

Before designating a petition for hearing, the Commission must ~

* ' find that the petition raises 'substantial and material questions of

3

. fagt.. "If a petition does not raise a Substantial and material

- For an example of the wholesale manner in which the Commission -
- ﬂ&sposes petitions during a Petition to Qeny Day, see Broadcasting
27 ‘(December 22, 1975).

E -

2Summary judgment procedures for casesﬁqlready designated for
‘hearing are described in Summary Deoision Procédures, 34 F.C.C.2d
485 (1972).
. 3 ‘

47 U.S.C. 309(d) (2) (1970).
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issue, then the Commission must“"issue a conc}se statemént of the:

_reasons for denying the petitlon which...shall d1spose of all sub—

© ..Stantial issues raised by the pet1t10n. nl All petitions that com-

pose the Commission'’ s backlog are presently being examined todgee

whether they make a “sufficient showing to . warrant designation for

hearing. Is Fhere some way of speeding up the process 8o that
1nsubstantia1\bet1tions can be disposed of quidkly and petitions
that show promdse of raising substantial issues sti11 receive full ,//

. -

and comprehensive Commisstion reyiew? ‘ ’ ' \,' T

The courts.héve allowed the Commission wide 1atitude in defin-
ing the standards necessary togplace a petition in hearing,2 anfﬂ
th1s latitude could be” put into profitable use by defining a set
of summary procedures which cou1d be applied to a11 petLtiOnsn
Th§§e summary procedures could be viewed as thneshold levels “of
evidence which a petition must meet in order to warrant further

lderation. Petitions containing unsubstantiated or weak factual .
allegations could be immediately dismissed in whole or in part. The ‘
Commission could also take some first steps toward defining the.:b re
minima necessary for a prima facie showing that granting the renewal
would not be in the. public interest. To a large extent these pro-
cedures would simply. amount to a more precise and prompt application
of the Commission's own Rule 1 580.°

" By articulately stating the minimal criteria’necessary'to raflse
substantial and material questions of fact, the Commission could not
on1§ reduce its own workload but could also provide constructive

guidance to citizen groups in the preparation of’ future petitions to denv.
3. Application of Sections 403 and- 506 of the Communications Act.

Section 5064 of the Communications Act is a criminal provision

.- o
-

‘ IIbid

2See pp. 19-21 above and 47 U.Ss.C. 309(¢) (1970) us* interpreted _
in Stone v. FCC, 466 F.2d-316 (D.C. Cir; 1972). L

3,7 c.F.R. 1.580 (1974).

447 U.s.C. 506 (1970).
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declaring it uniawful "o cause, compel or constrain a iicensee by;'j
"the use of express or implied threat of thé use of...intimidation
. ———or devices" to* (1) "employ or agree to,employ...any person Or persons
. in excess of the .number of employees needed\by such licensee to pe;—.‘
. ~ form actual services,”l or (2) "to pay‘br give&.;any money. or other
| ‘; things of value in lieu of giving s\employmentrto any person or
persons...in excess of the number of’employees needed...to perform
actual services, or CT’ "to pay or give...any money or other thing
‘of value feor serv1ces, in connection with the conduct of the broad—
y . casting business of -such licensees which are not to be performed "3"
Anyoné in- violation of these\provisions is suh}ect to {mprison-
ment for not more than ‘a year, or to a fine of not ‘more than $1,000,
both. -'-_. . .
‘Section 3506 was added to the Act in 1946. It originated as'a b111

to "Proh1b1t Interference with the Broadcast of Non—Commercial Cultural

ll

or Educational Programs, but its scope-was later expanded after

coercive practices relating to labor union behavior were uncovered in

¥

the - cog;se of tongressional hearings

It seems that.no one has ever attempted to apply Section 506\\

to the situation of a citizen group allegedly blackmailing a 1icen—'

\T‘ y

see, ‘Under this provision of the Act, the licenseg could claim that

o
.

asthreat to file a’;ioundless, unmeritorious petition to deny unless
c

the broadcaster accgfled to certain citizen group demands constitutes

ST g coercive'practice within the meaning of Section 506. If the demand‘
was that the broadcaster.hire individuals or consultants, then the -
& ' broadcaster would seem to have a stronger case under Section 506.
: | g Furthermore, a State Court has observed that Section 506 carries a
k;:>/ff ‘criminal sanctfon and does not ‘define any civil remedies.. There-t

fore, the Court argued that any coercive<behavior on the part of :

individuals against broadcasters would still be actionable under

~

v . , '
. Y47 v.s.c. 506(a) (1) (1970). o, : ’ :
247 U.5.C. 506(a) (2). | . oF
- 3 L ,
47 U.s.C.-506la)(4). | L
4'See 93 Congressional Record 2341 (19&5)
/ . . ' -
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. state 1aws, and the broachster mibhtcbe able to clakm civil damage;_l
Since Section 506 carries a criminal penalty, itsis_under;.
standable why there might be reticence to. aﬂﬁly the provision 'in
-ciéizen cases. Furthermore, the provision has never been applied
.out'side the area of labor negotiations, and it is’ not certain that
the "courts ‘'would be willing to expand the appficable context: of .
- Section 506 to citizen negotiations. A less. drastic step for the
Commission would be to initiate an 1nquiry h\to any a11eged abuses
by invoking Scctlon 403 2 The threat ‘of investigation alone, shouild
AN he Commission nake it credible, would likely deter some. questionable,
oru&mproper pressures on broadcasters. Furthermore, if the‘Commission
discovers the problem is’Ehronid'and persistent, it cou1d based on
its 1nvestigatory findings,'introduce new measures designed to 1imit
. abuse. . L ' _ L R .
‘ Each of the above suggestions wou1d reduce the 1everage inher-
*\1§ﬁ7in all petitions to deny, but the 1everage of a weak petition
to deny would be reduceqd by a greater degree than would the 1ever—
age inherent in a stronger petition. -Broadcastels would thus gain
greater protection from weak petitions . would remain accountable
to substantial citizen group petitions(Pain such an env{ronment, '
where the threat of blackmail or abuse bf Commission process is #
reduced, the argument in favor of allowing reimbursement for legit-
imate and prudent citizen group expenses becomes stronger. "
The Commission has 1ong he1d that it will allow reimbursement .
oniy for legitimate and prudent .expenses, and that parties reporting .,

3
reimbursement must document their expense for the Commission.™ The

Commission has also suggested the pbssibility-of placing a'dolfar

-

S - : . . -

1Genemb Teleradio Inc¢. v. Manuti, 133 N. Y S.2d 362, 365
(1954) The case found that picketing of a station constituted
coercive action within the meaning of the statute, and the Court
issued “an injunction ordering the picketing stopped. The Court
also ‘dppointed a referee to determine what damage had been suffered
by the broadcaster and ordered that the union pay those.damages ‘to

- the broadcaster. . #

47 Uu.S.C. 403 (1970) : .
3See Seven (7) League Productions, Inc. (WIIC) 7 F.C.C.2d

513 (1967).
122 .
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AN limit on reimbursements made in the form of consultancies.1 If a’
dollar limit is to be imposed at.gll an interesting possibility .
"the Commission seems "to have overlooked 1is that of placing a dollar -

minimum on the reimbursement arrangements the Commission would allow.

Two distinct arguments can be made in favor of placing a -

%

- l‘ i dollar minimum and not a maximum on allowable reimbursements.'

The first is an administrative rationale. By placing a dollay/
floor on permissiblebreimbursement the Commission will avoid the )
task of scrutinizing:relatively small andvunimportant reimburse-

_ me%ts.° The dollar minimum would then act as a rationing device
controlling access’ to the Commission's regulatorv resources so
that the Commission does not become iéundated with petty reimburse-

. : [

.ment requests. )
' ~ The second rationale is policy oriented If a‘citi;en group

- - knows that in order to be allowed reimbursement it will have to show’
legitimate and prudent expenses greater .than a predetermined am0unt
then the group ‘will not undertake relatively minor expenditures in
the hope of gaining reimbursement. If the cost involved in an action
is relatively minor; the group can reasonably be expected to cover
its own costs without a need for reimbursement.” The broadcaster will
at the same time be protected from penny-ante attempts at abuse of
process where a group requests a relatively small reimbursement in

: return for not filing a trivial petition. Thug ‘reimbursement could
be limited to substantial 1ssues of concern. - o ’
if“'» Furthermore, since-a citizen group may expend a great deal of.
time and money in a legit1mate effort to v1ndicate its rights, dl
since the expenditure may well be legitimate and prudent, it segms

. more difficult to find a valid rationale for setting:a celling to
’reimhursement requests than setting a floor. The effect of a celling

lecc 72-473 (June 7, 1972),

2See K. Scott, "Stand1ng in the Supreme Court - A Functional
Analysis," 86 Harvard Law Review 645 (1973) for an_ analysis of stand-
- ing as a rationing device along these lines. Note that the federal
courts place a dollar minimum of $10,000 on some cases that they will
hear. 28 U.S.C..1332 (1970).
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. will be to limit the willingness of groups to prosecute major claims---
which are often likely to be infused with signifioant‘public interest
considerations. The effect of a floor will be to exclude minor c]aimsr—-

Vel

which are less significant to the public intet;;t and which can probably
berfinanced by the citizen group itself.. Since the objective of the
:Commission should be to/promote the prosecution of valid claims fn l

the public interest and discourage the filing of nuisance claims
designed simply for the purpose of reimbursement, a minimal reim—

.bursement level seems more reasonable than.a maximal level.

SUMMARY OF RECOMMENDATIONS

The preceding analysis suggests a number of weaknesses in the
Proposed Agreements Rulemakintg. The document is vague and potentially
contradictory in its substantive provisions, and procedurally it
offers little hope of expeditiously dealing.with a large backlog 3f
petitions to deny and proposedlcitiaen agreements. ﬁurthermore; 1
-appears that many issues considered in the Proposed Agreements Ryle-
making have either already bedn considered:by the Commission in other
areas or will arise again in various policymaking, contexts. Conse--
quently, there 1s the danger of the Commission adopting inconsistent
policy positions on virtually identical issues.

To deal with these problems, the following measures seem most -
appropriate: .

o The standard for broadcaster responsibility should be
defined consistently across commercial contracts and, X
citizen settlements. Thus the savings claduses which
operate effectively in commercial contracts should be
acceptedlin.citizen agreements, and ‘the issues of broad-
caster responsibility raised in Docket 19743 sho be

. resolved with the Proposed Agreements Rulemaking in mind.

o The Commissd’h shpuld distinguish between agree ent terms
within the Commission's amb andﬁterms that fall outside
its ambit. lt'should enforce the former on a promise vs.

per formance standard and enforce-the latter insofar as

124 ~ -
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'any'breach may constitute evidence of bad faith. _ By

relying on this distindtion,‘the Commission weyld not -
have to reject agreements simpiy bécause they contain
terms outside the Commission's ambit, nor would the
Commisslon have to fear being cast in ‘the role of
censor through the enforcement of citizen agreeménts..
Citizen gr0ups who sign agreements should be dis-

couraged by the Commission from refiling petitions

" that restate the claims of previously withdrawn

petitions., Exceptions should be made in cases
where the citizen group alleges there has been a
breach of an agreement. The purpose of this policy A

js to ensure that broadcasters as well as citizen

- groups receive -the reasonable benefits of their

. bargain. : .

As a procedural device to cut down on the need for
careful review of all agreememnts and at the same

time to ensure that Commission policy is not being
violated, the Commission should dtaft a "Notice of

Understanding' which unambign0us1y outlines the Com-

_mission's policies toward the acceptability and

" enforceability of*agreementsfand also ¢ontains all’

appropriate savings ciauses.' The notice should be

drafted so that it supersedes all potentially con-

tradictory sections of an agreement. A copy of the
notice should. automatically be sent to all parties

to agreements for their signature. If the parties

-
accept the terms,Df the notice, then, unless the-

agreement.raises unique problems, there should be

no need for careful -reviewof the agreement itself.
New summary procedures are necessary for distinguish-
ing petitions that make" sufficient showings from~those

that are deficient. The Commission may begin develop-

ing thesevprocedures’by simply applying various rules’

it has already adopted. - .
. 7 . .
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Section 506,of the-bommgnicationé Aét provides for
sanctions against parties who attempt to coerce b;oad—
casters.. This provision may be appiicabie to alleged
cases of citlzen group.extprtion. The Commissiqn
might notify citizen groupé as well as broaacasters.’
of the availability\of this sanction.
Given the availabil ty offsanctiqﬁs againstfirre?
sponsible‘behaviqr, such as 1& Sections 403 and‘506;
the Commissién should adopt a more ﬁositivé attitude’
tow&rd reimbur sement in the context of.petitioﬁs_to 
" deny. When a reimbursement request is for brudént
and legitimate expeﬁses and 1s made by a bdna fide
~citizen group with the approval of'the‘broadéaster,
then- there 1s no reason to reject the reimbursement.

‘.

'If the Commission wishes to control the amount of

legitimate and prudent reimbursement that takes place, -

then it séems more. sensible to place a dollar minimum
on allowable reimbufgements than a’ dollar maximum.
F;om a procedural standpoint, this will focus the
Commission's resources on more important reimburse-
~ment issues. From a policy standpoint, it will dis-
courage minor, potentially nuis;%Ee attempts at
influencing broadcasters in the hopés of reim urse-
ment and enc0urage(mo;e~substantia1:attempts at”
influencing broadcasting:_ Furthermore, it is more
reasonable to expect citizen groups to bear small
ekpenées withduﬁ reimbursement than to bear legiti-
mate and prudeht, but nevertheless sﬁbstanpial;

expenses greater than some dollar ceiling.

I
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, V. - COMMISSION _EXPE‘RIENCE FOLLOWING THE PROPO&D
AGREEMENTS . RULEMAKING: FIVE CASE STUDIES

' . R .

When the Commission adopted the Proposed Agreements Ruiema’kin'g,
1t made.it clear that "allvcognizable agreements entered. into by
11censees and citizen groups subsequent to the iSSuance of the pro—
posal, ‘even though it is not final"1 would be subject to the .pro-
posal's terms. In the weeks following the proposal s -adoption, the
Commission had many opportunities to apply the Proposed Agreements
Eulemaking ' With each application, the Commission ‘would have to’
interpret it so as to fit an actual fact situation; thus the Com-
mission would no longer be able to hide behind broad and imprecise
principles which could easily draw a consensus. Specific agreements
ra1se ‘'well defined problems, ‘and as will be seen below, the unanimous
majority that adopted the Proposed Agreements Rulemakzng quickly fell
apart when 'it -came to applying th¢ rulemaking principles.

Following the adoption of the Proposed Agreements Rulemakzng,
the Commission had the opportunitfvto apply the Rulemaking to at least
.three agreements of the type to which the document was specifically ad-
dressed. Furthermore, two other eVents occurred which relate significantly
to the Commission's.policy as to citizen group involvement in licensing
affairs. The first was the settlement oﬁla challenge to the license.
of WPIX-TV in New York. In that case the Comnission touched on
questions dealing with reimbursement and the'public interest which,
althongh not directly covered by the Proposed Agreements Rulemaking,
are.closely related to problems encountered in the citizen settlement
area. The second eﬁent was a citizen agreement that resolved a chal-.

- lenge to the license of radio station WNCN 1% New York. The WNCN
ase has not yet been considered'by the;Commission,jbut when 1t does
come up on the .agenda it will raise some novel issues of reimburse-

‘ment, format change,.and broadcaster flexibility.

1Prop08ed'Agreements Rulemaking; see App. A, T17.
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This chapter dischsses three citiien'agreements that have-bEen

hlnterpreted under the Proposed Agreements Rulemaking,-and the Com-

. A mlssion treatment of ‘the WPIX agreement In each case the agreement
itself is outaned, some of the hlstory 1ead1ng up to the agreement
“is prov1ded, and the Commission's actlon is reported The Commis—
sion s action is then considered in light of the analysis and recom—‘
mendatlons of Chah\\dv. A desquptlon of the WNCN case and a d}s— 5,
cussion of possible Cemmissiohlrdlings éonelude:the ehapter. '

v v

FAQREEMENTS'SUBJECT‘TO THE PROPOSED AGREEMENTS RULEMAKING

1. WAUD: Auburn, Alabama

N

‘

On March 11, 1973, the Human Relations Codncil of Alabama and
two 1nd1viduals filed a petition to deny the 1icense of WAUD in
Auburn, Alabama. Following the filing of the petitlon) thelparties
negotiated a"settlement which was filed as_ah-amendment to,WAUD's.
pending renewal application om October 12, 1973, Then on October 23,
the petitioners filed a motidnrforﬁwithdrawal.ofvthe petition'to deny;

Almost two years later, the Commissioh notified‘the ﬁarties that
it could not -act upon the motion to withdraw because the motion was

" predicated on an agreemeht which "taken as a whole is inconsistent
with the letter .and spirit of the Proéosed-Policy.Statement."l' The
Commission vote was 5 to 2, with Robinson ahd Hooks dissenting and
arguing in.favor of the aéreement. Thus less than a month after the
unanimous adoption of the Proposed Agreements Rulemakzng, dissension
as to its interpretatlon and applicatien had a1ready surfaced. v

In the opinion of the majority, what made the WAUD agreement
inconsistent with the letter and spirit of the Policy Statement?

4The agreement stipulated that "at least 35 percent‘of all nonmusical

“programming will be.locally produced and have Blacks dealing with
the interest, problems, and issues that are of concern to Blacks."

In the case of news, at least two-fifths of thé total news broadcast

lLetter to Ellen S. Agress, FCC 75-781 -(July 1, 1975).
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by the licenSee will be.committed to state and local news." Further—n
more, with regard to hiring, the station agreed'that_"whenever.a_
full-time vacancy occurs, a Black person will fill that position."
‘ But none of these.specific terms seemed to: bother the Commis-
.sion as much as thé fact thaq the contract did not contain an ade-

r flexibility.

To .the" Commission "the agreement appears to bind t _1icensees of
gHAUD to fixed and unchangeable types and amounts of programming and

ta fixed nd unchangeable employment policieé and, thus, improperly

.

infringes the. licensee s responsibility in these areas. Such®

pvovisionS'c n only be regarded as a potential abdication of licen-
o nl S . T :
see responsib 1ty." : ' , ‘
An attempt\to incorporate a savings clause noting that the
‘licensee ' retains\full responsibility for. broadcast over its air-
ways and...nothing herein abrogates that responsibility" 2 did not

greatly ‘impress the

Commission. It still saw licensee respons1b11ity

nd therefore the agreement was deemed to have
3.
"~

improperly curtailed
no force or effect befyre this Commission.
Thus in the opinion of the majority, the terms of the agreement
itself were" not as bothersome as 1its allegedly binding effect.
Commissioner Quello, 1in ‘the majority, issued a separate state—-n
ment which distingulshed his ob ections to the terms, of the agree-
ment from his objection to thd b‘;ding effect of the agreement.4

One of the terms of the agreement mgst bothersome to Quello was the

employment ‘provision which he though "requires unlawful discrimina- -

> tion in hiring." As to_ the binding.effect of ‘the agreement, Quello .

‘felt it "improperly.places responsibility for*programming and/or
* hiring in the hands of a party other than the licensee." i Quello

emphasized ‘the broadcaster s duty to the entire community and

)
N

l1bid., p. L. | : \

21bid., p. 2. ) ,
3bid. | o . ‘ |
4

Letter to.Ellen S. Agress (Commissioner Quello, concurring),
FCC 75 781 (July 1, 1975) :
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e 4 argued that a binding agreement might hinder broadcasters' ability ',

. to respond t6 public needs. Broadcasters, argued Quello, are cast  \
in'a "fiduciary role" and must realize’that "In making firm commit- \.
v . ments to one party...the rights of othe;.parties within the Com— |
munity can be affected." Consequently, 'great care must be taken

‘“a -', to insure that judgments are reasonably based ypon the facts at

-handﬁrather than simply upon the pressures: which are br0ught to: ,

1

bear." . L
Commiésioner Robinson, who was joined by Commissionér Hooks
L ' in the minority, issued a dissenting opinion. Robinson was puzzled
. - by the Commission's reasoning. To Robinson the Proposed Agreements
\ / Zemakiﬁg cleariy determined that All agreements that surrendered
~ excessive broadcaster discretion WZ:id be of no force or effect. - _
¢+ It just as‘clearly determined that "the obligation for determining
and serving the bublic.interest isbnondelegable."l'_?herefore, "if
a'broadpaster believes it to be in his interest and tbe public
‘interest to sign an agreement with a citizen's group,"” Robinson
sees "no a priort reason to look over his shoulder and tell him to
 do otherwise:"2 -Any delegation running counter to the'broadcaster's
sense of the public interest would be unenforceabie!regardless‘of' .

‘ 'wbether or not the delegation resulted from a citizen agreement or -
any other contract or device. Robinson therefore resisted the motion
that the Commission sbould 'supervise cditizen's agreements either to
approve or disapprove them." 3 . " \
Robinson's reading‘of\the Proposed Agreements Rulemaking would
have the Commission get out of the business of reviewing-all agree—
ments and would rely on all parties to an agreement to understand

how their rights and duties were constrained by the Proposed Agree—

ments Rulemaking. 'The other Commissionefs either .did not have

" Robinson's faith in the ability of broagcasters and citlzen groups

Letter to Ellen S. Agress (Com issioner Robinson, ‘dissenting)
FCC 75-781 (July 1, 1975), p- 1. ;

e N ' 2Ib1d

3 . ‘ | o | e} -
Ibid. N 130 , ]
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to correctly interpret the Proposed Agreements Rulemaking and apply

- Yot consiStently to their own agreements, or they. simply wished to

;\ R keep the hammerlock of review on the entire process.
—_— . . In the case of WAUD it is likely t:at:tbd station and citizen |
' group will simply modify the agreement by adding an appropriate -
* ’ savings clause and then resubmit the agreement for Comm g% ¥on
. approvaltl The new agreement will again be examined, and if the
savings clduse. is adequate it will be approved. In such a pro-
cedure, the Commission will be implicitly suggesting agreements
‘and will thus be assuming the role of local mediator——two develop—
o ments . the Commission claims 1t wanted to avoid. At the same time
it will be addi_ggto its backlog because rejected agreements may
*h be amended and serutinized again and again until. the broadcaster

-and citizen group strike an agreement that meets with Commission

¢

approval.: . : : . T
Rather - than accept the majority position that all agreements
be carefully scrutinized or Robinson's position that no review is
- ~ necessary and that because of the Proposed Agreements Rulemaking,
| declarutory rulings as .to the validity»of agreements are superfluous,
the Commission could consider adopting an intermediate procedure
' suggested in the preceding chapter. All parties to an'agreement
would .sign a Commission—drafted memorandum of ' understanding a
outlining Commission policy . and stating that the Commission polic1es
supersede all potentially contradictory portions of the agreement.
The Commission® ohuld then largely avoid ‘a casé-by-case gcrutiny of
i original and refiled agreements, but sti11 remain confident that no
Commission pollcies are Belrg violated by the agreement. . This pro-
cedure would seem to ans er the majority s concerns over the appro-
priate wording of a saylngs clause and at the same. time dvoid the
case-by-case review that Commissioner Robinsen’feels is unnecessary.

o
.

'v// 1Th1s sequence would be similar to the Twin States cases ‘
(descr1bed on pp. 50-51 above) where a rejected agreement was modi-
fied so as to overcome the Commission's objections.

-« ' .
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2. KMJ: Fresno, California

The sdme day the Commission reviewed the WAUD agreement, the Com-
mission}also considered an‘agreement-betweenAthe'Television Advisory.
Committee of Mexican Americans (TACOMA) and KMJ- TV in Fresno, Cali- -

: _ 'fornia. But instead of rejecting the agreement as in the WAUD case,

)the Commission ‘approved. it. .
) In terms of programming, the agreement called for Ly daily pro-
gramming in English and Spanish between 6:15 and 6:30 a.m. to 1nc1ude
~a job call consumer infdrmation, and news; (2) the dedication of one
program a month to minority subjects; (3) KMJ to produce and "broad-
cast at Teast one_palf—hour speqial documentary on minority affairs
every 90 days; and (4) KMJ to air at 9(00 a.m. each Sunday morning__'
a half-hour program to be provided by TACOMA with the techn1ca1 _
assistance of KMJ. In other areas: KMJ agreed to modify its affirma—

\\\\\.'-tiye action plan, to have periodic meetings with TACOMA, and to

-

N

reexamine its ascertainment proCedures.1 y
Although the terms of the KMJ agreement appear to be at 1east Y

as specific as the terms of the WAUD agreement the” sav1ngs clause

in the KMJ agreement ‘seemed“to allow more discretion to the broad-

caster, and the .Commission therefore approved the agreement.

The savings clause in the dgreement veads as follows:

» ™

. ; - .

_ TACOMA understands .that cpmmunicatior law and thé rufes .
of the Federal Communications Commission require that " s
the final responsibility for all prograp decision must - '
remain with station management and nothing contained in N
the agreement shall be construed to be inconsistent i ’ L
with that requirement. : . L o

. B . : . 7
-
4

The Cqmmission was unanimous invdts_appreval. ;The only separate j
statement came from Quello who again voiced a fear that unrepresenta-
- tive citizen groups would abuse the agreement mechanism and thus d1s—?y
tort programming and policies. Quello was ''concerned that..a single,,

highly vocal group, with an indeterminate con%tituency, can exert a _Tf
e g L o4

lLetter to «l Rivera, Chairman, TACOMA, FCC. 75-780.-(July 1,

T 1975). ~ ' - g o

132, < -
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disproportionate influence on. programming for the entire community.'
Quello believed that the licensee must determine the bona- fides of
the group with whom he is negotiating by "determining, first the
. representative nature and legitimacy of the.group he is'dealing
with, and, second, theireasdnableness of* the demands he is being
asked to accede to." L | / g A
When the KMJ and WAUD agreements are considered in tandem,
. it seems that the Commission is more concerned over the binding
> -, . nature of agreements than their specificity. As long as agreements
-do mot t1ghtly bind broadcasters,. the specificity of the terms to
] which the broadcaster is not tightly bolnd 1s virtually irrelevant.
- However, in -taking ‘such a position the Cbmmission appears to be
. ‘reverting to an\earlier age in the law when terms of art and the
appropriate seal on a contract were more significant than the sub-
staice involved. The, nem term of art or seal in ‘the Compmission's
; ' ' _' ‘eyes is the savings clause, and it must ‘be wordéd "ju§t|so for an
' i agreement to garner Commission approval.
N 3. KTTV:. Los Angeles, California

~ s

U About two months after the Commission considered the KMJ and

- PN wAUD agreements, the Commission was called on to review an agreement
between KTTV and a coalition of citizen groups including the National
Associatlon for Better Broadcastirg. The controversy first came to

the Cqmmlssion s attention on November 15 1972, when the citizen
koups filed a petition to deny KTTV's license. KTherga.fter,‘ he
;aparties filed numerous further pleadings while negotiations con-
"-g tinued. The negotiations resulted in a citizen agreement, and on
',October 1, 1973, the citizen group filed a motion for withdrawal of
- its pet1tion to deny and indicated that the withdrawal of the petition
was cont1ngent on KTTV's adhérence. to the citizen settlement.
In this case, the terms of the agreement finally reached are
more 1nterest ng than the process leading up to the agreement.

AT The agreemprft was divided into six parts' (1) children's program-

ming, (2 ‘cartoon programming,_(3) ‘'other entertainment programming,

(4) local programming, (5) public service announcements, and (6)
i ﬁ\;/ik | 133
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v .v'
employment. The first four barts of the ag;eement are closely inter?.
related and are intriguing becahse_of\the ndvel provisions they make
as to permissible and impermissible programming

- Large parts of the agreement  stem from the citizen3 gg
over the effects of broadcast violence on younger viewers. Included
.in the agreement {'s a list of forty-two cartoons judged to.be "unsuit-
able for younger children Because of excessive and/or other possible,
harmful program content.," nl KTTV promised not to,televise or»acquire
rights to any of the cartoons appearing on the "forbiddenilist." _
Three of . the cartoons on the list--"Batman," "Superman," and "Aqua-
man"—ewere being broadcast by KTTV, and as a result of the agreement
.those programs were pulled off the air. , o)/

Along with the 1list of forty-two cartoons not to be aired, there
was a list of eighty-one progzams which "because of excessive violence
.and/or other possibly harmful conteh%i‘herein,"2 must be preceded by
a broadcast caution to parents every time they are aired. Any other
- program with content possibly harmful to children must also be pre=-
ceded with a.caution. o

KTTV also made an affirmative promise to televise a minimum of E
six spetial programs from.May 1, 1973, thraugh December 1, '1974. ‘*
These programs were to fill a '"need for encouragementjof localfper—
formers and the development of 'cultural resources.'" The agreement
listed eight projects that Qould mostiprobably be suited to the task,
including broadcasts of events such as an annuai festival emphasizing-
black art, mdéic and drama;‘Nisei Week, a celebration of Los Angeles:
oriental communities; and Tiatro.de Campesino, a presentation of the
_ Fleld Workers Theater. | ‘ L .

. - The agreement contained the follOwing.savings ciause, which can
be. seen to be different from the standardized clause noted by the
NAB_,3 and the one approved by the Commission in the KMJ agreement;

1Commitment of KTTV, October 1, 1973, p. Q;HT
’Ibid., p. 8. :
3See p- 85 above.
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(I)t is understood that nothing contained in this
.- Agreement shall be deemed to foreclose KTTV from chang-
ing its program schedule, times of broadcast or varying.  —
the format of any of its programming, subject, of
‘course, to Metromedia's compliance with its obligations
referred to the preceding paragraphs. It is further
understood EE@l Metromedia, consistent with its responsi-
bilities to the total area served by Station KTTV, con-
tifnues to remain solely responsible for determining what
is to be broalicast over its facilities, subject as afore-
sattl. [Emphasis supplied.]

When the agreement finally came up for Commission review, two '

1
provisions were fbund.troublesome. First was the by now familiar prob-

.lem_of broadcaster delegation. The Commission did not find an

acceptablehsavings clause in the agreement. -and therefore felt that

'the agreement bound ''the licensees of KITV-TV to fixed and u%phange— -

able types and amounts of prograhming,' and thus improperly infringed
on the licensee s responsibi}ity in this area.2 Again, the Commis-
sion failed ‘to interpret the provisions of the agreement "in a manner
favorable to...implementation,.3 presumably because the aéreement s
provisions "cieariy and improperly curtaileh the licensee's funda-
mental responsibility."A - 3 _ " ‘ . .
' As a subsidiary ‘point, ‘fhe Commission noted that the agreement
attempted to bind future assiggges of KTTV's license. The Commission
claimed that Metromedia and the3Eitizen groups "have no right or

authority" 5 to enter into- uch dh understanding because. the assign-

ment of licenses is contrgl d E& the Commission.6 .
The second difficulty thf gommission had with the agreement

focused on KTTV's promise "not to broadcast certain programs because

- of their allegedly harmful conten_t."7 Here the Commission feared

Letter to Frayk Lloyd, FGC 75-f028 (September 9, 1975).
2Ibid., p. 3. ' - | ' /\
3Proposed Agreements Rulemakzng, see App. A, 18.
AIbId . s
SLetter to Fra¥ Lloyd, p. 3:
6'I’he Commission cited 47 'U.S.C. 310 (1970).
"Letter to Frank Lloyd, p{AQ. ey

: IS A
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that it was being cast 'in the role of a censor: that Commission

process was being invoked to forbid the broadcastﬁéf prografms.

The Commission said it was unwilling to permit, "licensing procedures

to become d vehicle for placing_the,Commission in -the role of a cen— -

sor."1 The\Commission saw ''the inherent dangers" in permitting such
a practice to. develop 'as self-evident."
Consequently; the Commission determined that the agreement 'had

"no force or effect. The Commission noted that the citizen group's

withdrawal of its petition to deny was predioated,on acceptance of

the agreement; therefore, the Commission decided it could” not con- -

'sider the citizen gr0up's'm9tion"t&vwithdraw its petition to deny.

With the agreement rejected*and.the'petition to dény still before
the Commission, the Commission then referred the matter back to the

citizen group and requested that "further action...be communicated

St

promptly to the Commission." 'J .
Again the Commission's decision was a 5 2 split with Rob1nson -

and Hooks dissenting. Commissioner Robinson issued a separate dis-

senting statement in which he again ‘questioned -the majority s pro-
cedural approach.to the entire agreements problem.' Echoing his -
WAUD dissent:-aobinson expressed consternation at the Commission's
decision 'to read, weigh, analyze, and pass upon the validity of
each agreement entered into and submitted"amto the pommission.
Robinson felt that "it is unnecessary to disapprove individuai
agreements containing terms which apparently conf1ict"5 with the
Proposed, Agreements Rulemakmg, and' that it would be sufficient "to
declare a general policy that insofar as any cagreement purports to

bind the licensee to the d01ng of things inconsisté;t with its view

_ 1Ibid.,*pp.'3—4.,_ L "
21b1d., P, 4
3Ibid - N i .
4

Letter to Frank Lloyd (Commissioner- Robinson, dissenting),,

“FCC 75-1028 (September 9, 1975).

3 Ibid. o Lo T
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- . of the public interest, the agreement is without force and effect.“1

Rather than review each and every term of an agreement, Robinson
would only note the agreements "as no more than memoranda of under-
standings...which we neither approve nor disapprove.”

A special case for Robinson is a licensee who signs an agreement®
which so clearly ' relinquishes control over the station that questions
arise as to whether there has beeP an abdication of responsibility as
a public trustee. n3 For a licensee signing such an agreement ;- Robinson

wouydgpontemplate some-approprilate disciplinary action. nb ]

~In Robinson' s opinion it is paradoxical for the Commission to
disapprove of an agreement because of excessive abdication of respon-
sibility, but at the same time not penalize the licensee for abdicat-
.ing responsibiligy. If an agreement is disapproved because it entails‘
excessive delegatpon, then the licensee should be censured.. If it
does not &nvolve' xcessive delegation, then it should merely be noted
and neither approved or disapproved. To disapprove an agreement with-
. ~ out censure 1s a non sequitur, according to Robinson's reading of the
N Proposed Agreements Rulemaking. - .

Here again it seems that the recommendations of Chap. IV of this
report c0uld be profitably applied in a case such as KTTV's. - The
parties could be asked to sign an understanding reaffirming the
broadcaster's ultimate responsibility for programming There would
then be no problem of an inflexibly binding agreement, and the Com-
mission could avoid a case—by-case review of each clause of every

" agreement. As to the second charge of the agreement being used as
a sub rosa instrument of censorship, the Commission could simply note
e " that an'y s.pecific terms as to permissible or forbidden programming
fall outside the ambit of Commission review. According to the recom-
mendations of the preceding chapter, these terms should not be enforced

on a promise vs. performance basis but should be‘consideréd by the *

-
a4

- Lib1d. . .
Ibid., p. 2.
Ibid. .
X o “Ibid, I - -

S W N
.
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Commission only iﬁsofar as there is rea;on_td believe that Lhe broad—
o caster violated one of thesg terms 1n bad faith. With these two pro-
| cedures in hand, the Commission could then have safely approved the.
- KTTV agreement, thus maintaining brdadcaster flexibility and refusing

to allow citizen groups to use the Commission's process as a vehicle *

for censorship.

~ 4. Settlingra License Challenge: WPIX in New York City

Although competing applicationé are not directly subject_to the
Proposed Agreements Rulemaking, the settlement ;f a competing applica-
. ‘ tion can raise issues closely related to the settlement -of petitions

to- deny. Such was the case in August 1975 when the Comﬁission con-
sidered a settlemeﬁt between WPIX and Forum, Inc., a challenger for
WPIX's license. ' )
Forum leveled a series of charges against WPIX, including allega--
tions as to deceptive news programming, violations of sponsor {denti-
" fication rules, and a series of other violations of Commission rules.
Shbsequently, the mutually exclusive applications were desiénatéd for
hearing on 0ctober,28,,_1969.1 The hearings stretched on to January 11,
1973, when the record was closed. The Adm{pistratiVe Judge released
his initial decision on December 10, 19741?
- The Initial Decision was not favorablé to the challenger's case.
Aside from disposing of many Qf Forum's 911€gations against WPIX, the
Initial Decision found that Forum was finanéiaL}y unqualified to
operate the station and that Forum's ascertainment study was defiéient,
Inflation had badly upset Forum's financial structure so that its cash
» i needs for operating the station were understated by $900,000. Thé com-"
o munity leader survey and the correlation of proposed programming to
" ascertain community problems were the weak links in Forum's ascertain-
' - ment study. Thérefore, Forum was found doubly'disqualified to be a |
PR | | licensee. The Initial Decision recommended that WPIX's license be

renewed. - ' .

11y re Application of WPIX, Imc., 20 F.C.C.2d 298 (1969).
2FCC 74D-62 (December 10, 1974).

° o 138
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Six _years had passed from the date of designation to the issuance“
4of an, initial decision, and the matter was not yet resplved.” Forum

" Tand WPIX could still pursue their case to the Commission and then to

the:courts. . Thus 1f the parties intended to continue the controversy
thrbugﬁ all availéble(channels, anothet‘six/§ears could easily elapse
befofe'reaching J'final resqluticn. Instead.of continuing the legal
battle, the_ﬁart{es‘sought a truce. ' 4

-WPIXls decisiop'tq settle with the “challengers and sign the
.agteement was descrlbeq as "a straight ecqnomic‘decision."1 WPIX'S‘:
costs to the point of 'settlement were aﬁproximetely $1.5 million.
The prospect of continuing the battle and possible doubling litigaticn
costs did not appeal to WPIX. WPIX officials noted that defending.

E their license had cost them "5 t6 10 times more"2 than it cost Forum

to challenge that license. Also WPIX saw itself seriously. threatened

_and-as "'fighting for our life, while the offense has been in the

position of a gambler." .
In the meantime, Forum was also growing weary of the battle and
eager for a settlement. It had épent over..$300,000 in pursuing a

challenge that had been largely unsuccessful " For a group whose

financial capacitles were questioned by the Initial Decision,‘$300 000 .

was most’ likely not a trivial sum. The president of Forum said that
Forum '"could have pursued an appeal down the éeemingly endless path

of litigation-through the FCC and the courts. Instead [it] chose to

~ accépt a settlement that will enable WPIX to involve Forum's princi-

palslin the station's operations."3 : N
| On March 31, 1974, Forum and WPIX filed a joint request that
the Commission‘apptove an agreement that would effectively settle
their dispute. 1In the agteement Forum promised to dismiss its

’

1Le:;vitt Pope, President of-WPIX, as quoted in "WPIX Buys Out

Challenger, Will Keep Channel 11 im New York," Broadcastzng 74
(April 7, 1975).

2Leavitt Pope, as quoted in "WPIX Will Accept Outside Director,
New York Times (April 1, 1975).

3Lawrence J. Grossman, President of Forum, as quoted in Broad-
casting 74 (April 7, 1975).

£33
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- application for a construction permit. "In consideration for the with—_

~ drawal, WPIX would (1) reimburse Forum for 1egitinate expenses incurred
in prosecuting Forum's application (the reimbursement was not to exceed
$310,885.81); (2) elect Forumrsimanaging partner, who 1s alsd'Forum's
single largest stockholder, to WPIX's board of directors; and (3) start s
a $100,000 Program Development Fund to.be dedicated to the development'
of programs and projects to benefit the NewIYork areakand to allow = °
. these projects ‘to use WPIX's studio and personnel resources up tola

.A value of $50 000. 1In the agreement WEIX did not‘oblige itselﬁéto

[ : .
broadcast any program or accept any suggestion growing out of the

~

Program Development Fund > .
Both Forum and WPIX characterized the agreement as being in the
"public interest ‘because the Program Development Fund would result in
{mmediate benefits to New Yerk's viewers, and the involvement of a
Forum principal at.a high policy'and~programming level would give pre-
viously "outside" intereats an effective "inside" voice in the sta-
tion's management. Forum and WPIX also claimed that the'puinc interest
would be served by terminating a long and drawn-out procfdure in which
an igitial Decision'has already determined one Of_the applicant® to be
unqualified. Thus the licensing process would beiguickly stabilized
because WPIX would no longer have a cloud hanging over its assignment,
and this, argued the parties, was consonant with the 1970 Renewal Polzcy
Statement.l . . _
) The Commission's Broadcast Bureau didn't see eye to eye with

WPIX and Forum on many aspects of their argument. The Bur#au noted .
that the agreemernt would remove Forum from contention for WPIX's

license and would therefore deprive the Commission of a choice of
applicants. Reducing the number of applicants for a license is not-

- in the public interest, according to the Broadcast Bureau, and unless

-~

122 F.C.C.2d 424 (1970). WPIX and Forum claimed that the 1970
‘statement later formed the basis for approvaly of agreements in.
National Broadecasting Co., 24 F.C.C.2d 218 !70) and Post-Newsweek
Stations Fla., Inc., 26 F.C.C.2d 982 (1970)~And that these cases
were relevant precedent supporting the approval of their-agreement.

]

140
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-
agree%ent cannot be approved.

The Bureau rejected all of WPIX's and Forum's public interest
arguments supporting their agreement. The Bureau claimed that (1)
Forum's representative had no guarantee of a significant voice in
WPIX's opérations; (2) WPIX's veto power over proérams gave no
assurance that Forum will be allowed program input;- and (3) the
Bnneau.would file exceptions to the Initial Decision's conclusion
that WPIX is ~qualified to be a 1icensee and that Forum was therefore
a potentially qualified applicant.

It was in this curious posture that the issue finally came

_.before the Commission: On one side were the two former'antagonists,

" WPIX and Forum, now allies, who had reached a mutually acceptable

arrangeinent and who wanted to resolve their controversy promptly.

Opposing them was the Commtsqiinis Broadcast Bureau, which wanted
to see the battle continued ti{ll éither WPIX or Forum emerged

- victorious.

-

The Commission s decision was released on. August 12, 1975. 1

Again by a vote of 5-2 the settlement was rejected. The Commission
first rejectéd all of WPIX s arguments based on the 1970 Renewal
Policy Statemerit.2 The, Commission noted that the 13970 Renewal
Policy Statement was struck down by the Court.3 Following‘that
reversal the Commission claims to have returned to the policy .
enunciated in its 1963 NBC, Inc, decision.4 Under the older doc-
trine, WPIX and Forum would have to demonstrate strong public..
interest benefits resulting from the agreement and could not sig—
nificantly rely on the'contention that the settlement of a dispute,

per se, was in the public interest.5

lfn the Matter of Application of WPIX, Inc., and Forum Com—
munzcatzons, Ine.; FCC 75-929 (August 12, 1975) '

22 F.C.C.2d 424 (1970).

ijice of Communication of the United Church of Christ v.
'FCC 447 F.2d 1201 (D.C. Cir. 1971) ' .

45 R.R. 67 (1963). .

5The majority distinguished the two prior cases, where settle-
ment of competing applicationg was allowed, on the grounds that

141 '~,mfg5-
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The'Broadcast Burean's position that the agreement contains
"no assurance that additional or improved publio interest program—
ming will.resultv*was accepted, and the public interest benefits of
the proposed agreement.were charaeterized as "too vagué and indefi-
nite."1 Finally, the Commission‘rejected'the argument that settle-

ment in this case was per se.in the public interest. The Commission

.
-

"noted that the Broadcast'Bureau intended to pursue its position
against WPIX and that would prolong the hearings whethér‘or not
Forum was ‘a party to the case. Since the settlement."would not
significantly shorten the pI:oceeding,'2 the éommission concluded it -
could not "find that the WPIX-Forum dismissal agreement assures )
sufficient public interes; benefit to counterbalance the detri-
mental -loss of choice between applicants. 3 "

» Comnissioners Robinson and Hooks took quite a different view"
of the settlement. Their major differenee with.the majority was
over the application -of the puhlic interest test. Whereas the
majority would require a positive showing of definite public
'interest benefits, Robinson and Hooks would simply require a show—:
ing that a“proposed agreement does not harm the public interest.a.
Nothing in the proposed agreement would harm'the.public interest;

therefore they concluded the agreement shouid be approved.

p,

those cases involukd the formation of new corporate entities in
which the challenger would have an equity interest. There the
Commission saw a public interest benefit in gtabilizing the sta-..
tion's finances that.it failed to find in the WPIX agreement.

See Blue Island Commmnity Broadcasting Co., Inc., 1 F.C.C. 2d 629
(1965) and Seven (7) League Productwns, Inc., (WIII), 7 F.C.C.2d
513 (1967)

Lecc 75-929 (August 12, 1975), 9. 4.
2 .,
Ibid. | | '

3 ‘ / .
Jbide, 5. [ o

The_ﬂissent points to 47 U.S.C. 311(c) (1970), which requires
. the Commission to find that a dismissal agreement 18 '"consistent
with the public interest." Robinson and Hooks read "consistent
~-in a neutral sense 80 as to imply the public interest .is not harmed.
The majority evidently reads "consistent" in an affirmative sense
so a8 to require a demonstrable public:benefit. ) o

s,

e
LS
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But Robinson and Hooks took their argument'a‘step'further. They
coritended that even if the majority's. requirement of an affirmative .
- showing is accepted in the course of the argument, there 78 enough of
a public benefit in settlement per se to support approval of the WPIX.
agreement. Obviously Robinson and Hooks read thew1963 NBC, gﬁ;.
. decision quite differently’from the majority. Tojbuttress their
position that settlement is in the public interest, they point to
Office of Communication of Untted Church of Christ v. FCC, where'
settlement is encouraged especially when the.bona fides ‘of the
original objection are npt found questionable.2. Since Forum's bona—
fides were not'called'into question,"Robinson and Hooks saw:a public
" benefit. from the settlement of litigation sufficient to. meet even
| the maJority s positive benefits standard
' Furthermore, Robinson’ and Hooks argued that there is precious
little common sense dn the majority.s position that the public inter-

est could be served by maintaining a choice between WPIX and Forum

as applicants. The dissent points to the.Initial'Decision's question- -

ing of the.ﬁinancial capacities of Forum, as well as té the fact that

Forum had already'spent'$300 000. prosecuting its case and that seeing

the pioceeding through to a final decision could concelivably double

that expense."

For a party already in financial diffieulty, further
litigation costs are out of the question. Consequently, Robinson and
Hooks believed that there was "substantial reason to doubt that Forum

. . 3
was 'a viable competitor,' "

and that' the majority was being naive in
claiming that the public interest was being served ‘

Finally, the dissenters touched on a point raised by the Broad-
cast Bureau th avoided by the majority the possibility that approv-
ing the agreement creates "imprbper incentives for strike applications
or. other unmeritorious competing applications. n4 To the dissenters,
465 F.2d 519 (D.C..Cir. 1972%.
2Ibid., p. 527. '

. 3n the Matter of WPIX (Commissioner Robinson dissenting), pP. 2
’ 4 - "

Ibid.
| '14413

-

»
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this 1s a '"definite p0ssibility which qowever is "too remote and )
speculative to worry about." And in any event, they point to the Com-
mission s power"to deal with strike applications inva}ving complaints
that are not bona fide ‘as fficient insurance against a spate' of
nu1sance applications designed to extract. settlements. /
The resolution of thel WPIX case ‘raises many troublesomeiissuesw——u

The Comm1sslon S positlon that t tees of public interest

benefits were too vague is

Agreements 1?ulemak7»)¥\1

Commlssion rejected the WPIX agreement bEcause.the agreement ostensibly

ficult' to reconc .e\with the Proposed

agis on 'broadcaster - resp\ sib The

was not a strong enough guarantee. But if the agreement had been
phrased more emphatically, it could have drawn Commission disapproval
because of the potential for excessive and inflexible delegation of .
thevbroadcaster s responsibility. Thus the Commission Seems ready to :
strike down agreements because they are too weak just as it- strikes
down agreements because they are too strong without ofgering any
:articulate explanation of what constitutes an appropriate degree of
delegation ‘It 1s as though the'Commission is asking all parties
to walk a legal tightrope and then not telling anyone where the
tightrope is hidden. '

The Commission's attitude in denying the reimbursement is also -

troublesome. At no point does the Commission imply that Forum's

' ekpenses were no prudent -and legitimate or that Forum was not

actually a bona fide applicant. Although the majority never clearly
addresses the point, Robinson and Hooks imply that the fear of stimu-
lating strike applications was at least partially responsihle for the
Commission's decision to reject the agreement and deny any reimburse-
meht. .But what sense does it make to deny prudent and legitimate .
voluntary reimhursements because of a fear of stimulating speculative
extortionist demands? This 1s a logic that punishes the innocent
as,an examgle to the guilty. |

_ With thds reasoning, the Commission-would cease to approve almost.

all settlements\ If the Commission is to retain integrity in its

_ approach tor )ursement, 1f cannot let the fear of illegitimate’  , .
petitions or app}ications totallly dominate the valid public policy
. : AV . i

Rt . 7

Ed
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‘ considerations ‘supporting reimbursement cited in ijice of Communpca;
tion of UnzteJ Church of Christ V. FCC At the minimum, the ‘Com-— -
mission must stand ready to approve legitimate reimbursement arrange-
ments: If there is reason to fear abuse of the process, the preceding
chapter outlines procedures that can be applied to 1limit the potential
for illicit payments, while allowing legitimate reimbursements to

. continued The solution is not to restrict all_reimbursements but to
' A distinguish the provident from the improvident and to discourage the ,

latter while allowing the former. .‘
5. A dase Yet to. be Considered: :Format Changes and WNCN, New York City
' 0& November 7, 1974, WNCN, New York City, segued out of Mozart's

v
s

Requiem and into Chuck Berry's "Roll')Over Beethoven." The move from
Mozart to Berry signaled a shift in WNCN's programming from classical
music to rock and a change in call letters from WNCN to WQIV. This
format change was the result of a long and carefully considered process
and occurred in spite of the>attemp2s'of'many citizen groups to save ‘
" WNCN's classical programming.
. - WNCN's owner, the_Starr Broadcasting Group; decided to change to
a rock formatbbecause it saw continuing losses resulting from WNCN's
classical programming. Thevformat change was planned and carried out ="
in spite of assurances made to the FCC when Starr purchased the station
in 1972 that it would r¥ain WNCN's classical format. e
Two listener groups quickly petitioned the FCC to deny the renewal
of WQIV’s'license,2 and a separate competing application for WQIV's"
frequency was filled. _ | '. N _ , )
Further complicating matters was the chairman of Starr's own
' o tﬁBoard of Directors, william F. Buckley, Jr. Mr. Buck@ey 8. fondness
'. for classical music is somewhat stronger than his affection for rock,

E )

465 F.2d 519 (D.C. Cir. 1972). See pp. 41-42 above.

2The two petitioning listener groups were the WNCN Listeners Guild
K and Classical Radio for Comnecticut.

e
e competing application was filed by a Chicago-based organiza—
tion, (oncert Radio, Inc. Concert Radio pledged to return WNCN's for-
" mat to )classical music 1if it obtained Starr's license.

| D 145
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_would purchase the station for $2.2 million, return WQIV to its.old‘

-133-

and he began a campaign'to "Save WNCN." Buchley's plan was to gather
a half million dollars from public contributions and donate the fund
to a ‘New York area noncommercial radio station. -The noncommercial «
station would then acquire WNCN's classical record library and |
recreate WNCN's classical format while the new WQIV continued to
program Yock. ‘ B {\3

Mr. Buckley had an easier tfme raising a half million dollars
than selling hie ideafto local noncommercial stationg. The hmney was
gathered in about ten days, but as time passed and no r lacement
station was, found, support for Mr.. Buckley s plan ‘waned. lassical
musin fans then shifted their energies from Buckley's plan to the
citizen groups’ challenging Starr's license at the Commission.

The citizen groups' activltles affected Starr both,by increas—
ing its legal costs before the Commission and by placing a cloud
ovef the station's license--the two classic sources of cf:iien group
fﬁgerage.. Furthermore, the new rock format was not proving as prof-

itable as Starr had'hoped.1 Thus, Starr found itséif”in the ‘unenvi—

~.able position of having to expend relatively large sums in order to

protect ap essentially unprofitable broadcast operation. " N

The stage was then set for Starr to attempt to back out of its

1

_uncomfortable predicament. .Starr decided to solve its problem by

selling the station. In May ‘1975 Starr and the GAF Corporation’- ti...

announced -they had reached an agreement in principle whereby GAF”

classical format, and resume its-old WNCN call sign .

Starr claimed that it was selling the station’ :eluctantly

. ' because® the petitioners and the challenger "qued 80 much and

raised so many questions that it. became too time—con8uming-and too

costly for the company to pursue this [controversy] to its resolu- '

t:Lon."x2 The merits of the case were allegedly not in qdeét}on; it R

> &

lBuckleyvstated that WQIV could not make 4 success of the for-
mat." D. Vidal, "Congratulations Pour inté Station WNCN, " New York
sze& (August 27 71975) .. , -~ . .

2

-

Michdel Starr, Executive Vice President of the Starr ‘Broad-
casting Group, as quoted in M. J. Connory "Claasical Music Likely
: N - . '

, -
-
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New York Times (August 20, 1975).
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“was simply the cost of litigating the matter through to its conclusion

that prompted the sale: "We were never less than optimistic about

winning, but ve.simplg can't affordbthe time and energy any more."
GAF, on the other hand, took a philanthropic view of its

acquisition of'WNCN. It didn't expect to profit from owning the'

station and saw its acquisition of WNCN as a service to New York's

classical music audience.

" "When the terms of the transaction were finalized oﬁhkugust 19,

1975 " GAF and Starr were not- the only parties involved in .the trans-.

action——the citizen groups had written themselves into the! transaction

,:so as to help insure WNCN s classjical format. In the contracf‘GAF

agreed ‘to the formatipn of a citizen advisory committee to* include

.members of the two groups that filed petitions to deny with the sta- .
'tipn.
'“former WNCN . employees wh?n restaffing ‘the station for its classical

GAF also gave assurances that _ it would make an effort to hire

. . -

. Por tf‘." : . . .2

~ (AN - " A T

.The contract includespa relatively complex reimbursement plan .

0.4

.wherein Starr, GAF, and a neutral group known as the. WNCN Advisory c
"Committee undertake to compensate ithe two petitioning groups and the
fchallenger for at least’ 75 percent of their legitimate and prudent

expenses. The total expenses of the three citizen organizations .

have been estimated at $120 000.. 2. ,‘t= . "’1‘

_. Appended to-- the saie contract between Starr and GAF- is an option

?

~ contract between GAF and Concert Radiw, the challenger, which includes

.some provisions on which the Commission never before had a chahce to,

pass.‘ Upder the option agreement, Concert has the right to purchase
WNCN for $2 2 million plus the cost of- any capital’ improvements, 1in
the event GAF, eithér (a) decides\to cease operatfhg-Che station pri-~
marily as 4 classical music stationj or (hi‘decides to sell WNCN.

-

‘ "V' "' - Lis .
to Return to FM Station in New York Thanks .to Loyal Listeners'
Fight," Wall Street Jourhal (July 11 1975) i§~‘ _
Ubia.” . o ‘ N
-2

J. J. 0'Conner, "WNCN to Return as Classical' Music Station,"

. -~
‘
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The purpose of these clauses is to ensure the availability of clas

cal music over WNCN for the five-year life of the optien contract.

o

i

si-

" The contract is,'hovever, subject to approval by the FCC. The

Commission has never before considered a contract similar to the
Starr/GAF agreement, and it is interesting to ekamine-the poiicy
alternatives" available to the Commission.’

The‘most innovative section of the cantract is the option
clause which allows Concert to buy the station in thg/EVent of a.

format change or in the event of a sale to a third party. .The

closest the Commission has ever come to cohsidering such a question

is the Twin States controversy.l' In the Twin States cases, a broa
caster wanted to change the format of his station but encountered
citizen opposition. An agreement was finally reached whereby ‘the

broadcaster promised to conduct an audience survey to:inform him,

d-

of the‘unsatisfied demand for his old format.~”TﬁeAEroaﬂcaster was

not, however, bound by the results of the sﬁrvey.' Even'if the
survey showed a sizable unsatisfied demand forithe broadcaster's
old format, he could still exercise his judgment and decide to
retain/his new format and not return to‘the old..‘2
In the‘present case. however.-the broadcaster is bound to of £
the station for sale at a fixed price. should the format change. \I
the Conndssion applies its reasoning from the Twin States cases to
the present’ case:\tpen at first glance it %ould seem an a 'fortiori
argument that the option clause should be disapproved. When the

B L ] . .
broadcaster was bound to the results of a survey to determine the

- format of his station, the agreement was disapproved; so when the

broadcaster is botnd to retain a format, irrespective of any surve

results; or se11 his station so the format can be retained, surely

the agreement must be disapproved..

42 F.C.C.2d 1076 (1973) and 45 F.C.C. 2d 230 (1974) . See
pp. 50-51. aboye.

2The Commission initially disapproved of the agreement becaus
it seemed to bind the broadcaster to the results of the survey.
The agreement was redrafted to allow greater broadcaster flexi-
- biiit; and then resubmitted to the Commission.
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But is this extension from Twin Stateg as straightforward
as it seems? There are. 8 variety of factors that could act to set
A‘.» WNCN apart from Twin States so as to ai%ow Commission approval of
‘ the WNCN agreement. The first consideraiion is the fact that GAF

has made an explicit promise to retain CN' s-tlassical programming

and has entered the transaction fully ;Qare of the liSel ood that
- ‘ ) . a classical music WNCN may be an unprofitable venture.’ /GAﬁ\could
have decided not to promise to retain classical music, but the fact
.{~ S " that GAF did acquire WNCN of its own free will, and voluntarily

acceptedrthe option contract, acts to set the WNQN case apart. from i
Twin States. In Twin States the station was ‘not under a- firm commit-
ment td maintain a specific type of programming under any circum-
stances. The new owner acquired th station under a contingent °
arrangement which required a demonéZration that the old format :' .
. would be profitable before any format change would be made. .
GAF's position therefore seems more imbued with the conscious )mwh
and premeditated assumption of a duty to serve a specificaa dience T
than was Twin States'. Any shift from classical programming by ’

GAF would be a direct repudiation of all'promises made on'WNCﬁfs?

acquisition, and could readily be interpreted as bad faith oniGAF's :

part. In such a case the Commission‘could argue that the option to
sell the sta on to Concert is allowable in'light of GAF's Strong"
promises to(zzintain classic musicfand in light of the fact that

GAF acquired the station with full awareness of the special com- -

munity interest in classical music. The grounds for such a deci-

sion could be that GAF had .of its own volition evidenced a desire

\// Y \to maintajin classical programming in"New York and that the option

.contract 1is: merely another device for achieving GAF's prime ‘goal.

- Should GAF prove incapable or unwilling to continue providing .
classical music, GAF would allow another greup to ‘attempt to serve
that audience. The important point in such an opinion would be

R - that GAF.!s discretion is not being curtailed because it was GAF's

choice to promote classical music, and the opti;Eyclause in the

1

. . contract is simply another means-toward GAF's .gde

C .
Ly change of circumstances in,the New York radio market—-Such
. , _as the entry of a new classical music station generally accepted

(e
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The second part of the WNCN'agreement likely to cause controversy
is the reimbursement clause.,_Citizen groups have been notably unsuc-
cessful in obtaining reimbursements from'the Commission. It would be
possible for the Commission to borrow some of its reasoning from the
.WPIX decision and disallow the WNCN reimbursement out .of a fear of
. promoting strike . petitions. ‘But such a decision would " be most
unfortunate. The more reasonable approach for the Commission would
be to-examine the arrangement and decide whether - it is prudent and
1egitimate.“ If the reimbursement seems just, then the Commission
should not be paralyzed by the fear that it will be encouraging strike
petitions--it must approve the_reimbursement.. The Commission could,” |
however, easily couple its approval with warnings outli?ing.its
position toward ' any attempts to abuse the reIhbursement process.;

Finally; the entire area of format change has only recently
come under careful consideration by the courts and is one in which .

- Commission policy is still unsettled.1 Before the WNCN case is

“__decided, the courts may have further Qpportunities to review format

change controversies, and the Comfission may take some steps toward
K: more definite policy infthe,area. If so: all these developments
must be weighed by the Commission, and it must‘avoid the danger of
' deciding the WNCN case without careful'Fonsideration of its place

in a much larger policymaking framework. -

- T

CAPSULE "SUMMARY - ’ \< -

Following the adoption of the Proposed Agreements Rulemaking,

the_Commission had the opportunityvto apply the principles of the
Proposed: Agreements Rulemaking to a varietyfof concrete agreements}.’-
The KMJ and W. cases revealed that behind the unanimous vote of
the Commission there remained disagreement as to the treatment of

© citizen settlements. The WAUD and KMJ cases also demonstrated the
. ‘ . - - - N . .'
" as & close substitute for WNCNrs,programming--could, of course, )
change the nature of GAF's commitment. In such a case, it could
be argued that GAF's special commitment to classical programming
‘would no longer be critical.

1,

See p. 51, n. 5, above. . '

o 'y ' :
e i ' : ..4 . %50 . . -
. ‘

.
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Commission's concern over the @ordingﬂof savings clauses and main-
taining broadcaster control over station operations. The terms of
the KTTV agreement ra‘éd relatively novel 1ssues, %u\t\ again the

issue was resolved ldfgely in the context of maintaining broad-

" caster control. The Commission's treatment of the wPiX-Forum'

challenge reiterated the Commission' s reluctance to allow reim-

' bursemgnt of citizen group expenses and high!ighted the difficul—

ties that challengers and incumbspz broadcasters can expect in
obtaining Commission approval of settlements. fhe WNCN case intro--
duces a novel etwof considerations in broadcaster—cifizen group

relations 1 he context of format changes. The terms of the 'aj

WNCN agreement -do not seem to fall neatly into any category,yet

. treatéd‘by the‘Commission‘and may éyentuall§ force -the Commission

to expand its reasoning in new directions.

u . . . N
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: ’ \
"VI. FINAL COMMISSION DECISIONS

e

The periodkf;om October 1975 to January 1976 was'aﬂ active‘time
for the Commission in the area of broadcaster-citizen relations.. The
Final EEport and Order Ln the Matter. of Agreements Between Broadecast
Licensees and the Pubizc (hereinafter Agreements R@port and Order)
was adopted, as was the anal Report ‘and Order in the Notice of -
Inquiry and Proposed Rulemaking in the Matter of Rezmbursement for. .
Legitimate . and Prudent Expenses of a Public Interest Group for a

..

~

- - Reimbursement Report and Order) A final decision was also reached -

" in the Inquiry LntovSubsorzptzon.Agreements between Radio Broadcast

Stations and Musical Format ServiceJCOmpanies.3 Thus, three areas.

"~ of Commlssion 1nquiry with widely divergent origins but all touching

‘On common pollcy issues of signifieant importance to citizen partici—

pation were resolved within two months of each other. The controversy,

generated as a result of expanded citizen petitioning and settlement
seems most responsible for stimulating the Commission to finally
resolve inquiries as old as three -and a half years.4

N~ | | |
THE AGREEMENTS REPORT AND ORDER \\

The major topics originally dealt with in the Proposed Agreements
RuZemakzng were again addressed in the Agreements Report and Order,
but this time they were approached in light of public response to the
Proposed Agreements Rulemaking and with the experience of interim '

cases such as those discussed in*Chap. V.

[ .
FCC~1359 (December 19, 1975). Portions of the Agreements Report
and®Order are reproduced in App. B below. : )

2FCC 76-5 (January 9, 1976). See pp. 42-43 above. o

3Rep0rt and Policy Statement, FCC 75-1234 (November 7, 1975).
See pp 86-87-above.

The heimbursement Inquiry dates from June 7; 1972.

5See PP . 74-7% above.
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1. Standards for Broadcaster Responsibility, Delegation, and-
‘Accountability '

In the Agreements- Report and Order, the Commission focused on
broadcaster responsibility as the main consideration in determining
the validity of citizen agreements.' This emphasis is consistent with
the Proposed. Agreements Rulemaking and with the Commission's thinking
in reviewing agreements during the period between the issuance of
the Proposed Agreements Rulemaking and the adoption of the Agreements
Report and .Order. | . ' o ‘
,. The Commission in no‘uneertain terms, requires that "licensees
alone must assume and bear ultimate responsibility for the planning,
:execution! and supervision of programming and station operationg "l
Delegation'of this responsibility is forbidden, "and. a licensee
cannot (even unilaterally) foreclose its discretion'and continuous
duty to determine the pnblic interest 'and/t'o operate. in.lccordanc"e
with that deterr‘n_ination."2 . ( ‘ Y

Var’ious.c‘itizen_groups3 questioned the Commission's failure to
distinguisb responsibility from delegation and accountability and
-also raised the question of treating.citizen agreementslin a manner
eonsistent with commercial agreements. In many places these comments
' closely parallel the analysis of Chap. IV.a The Commispion responded
to the first point——the distinction between responsibility, delegation
and accountability--by stating it has '"long held that it is responsi-
bility, and not just accountability,{;hat isfnondelegable,-"5 Despite

t

the Commission's protestations. that

P

operates under a_longstandiné_

;Agreements Report and Order; 718. .
; : .
Ibid. | - .
3Most notable are the Comments of the National Citizens Committee
for Broadcasting, In the Matter of Agreements Betuween Broadcast Licen-
sees and the Public, Docket 20495 (July 29, 1975).

4See pp. 82-84 above, o o,

Agreements Report and Order, 119. To support its proposition,
the Commission cited United States Broadecasting Corporation, 2 F.C.C.
208, 205 (1935); and National Broadecasting Co., Inc. v. United States,
319 U.S. 190, 205-206, 218 (1943).
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poiicy, the fact'remains that delegations of responsibility in commer-
cial dealings are common in the'broadcasting business. The Agreements
Report and Order attempts to deal with this argument by treating the
case of delegations of.responsibility in the context of employer-
employee relations.1 The Commission claims that “the employer—employee
relationship contains ample opportunitybfor the direction of employees
and the supervision of their work and the employer retains flexibility
to change or end the warrant of authority to act in its behalf." 2 But
the separation of management and ownership, which is,not.uncommon in
broadcasting, and situations in which station operators are not _sta-
4.tion employees3 seriously undermine'the'argument‘that the licensee
maintains active control over his employees. In theory the doctrinew
of’active responsibility may'be appealing, but in practice many |
1icensees are 1ittle more than absentee owners having little daily v
‘ contact with their broadcast propertiess "Thus delegations of respon-
sibility in the commercial sphere will occur such that if they were
subject to Commission review by the same. standards that are applied
to citizen agreements, the Commission would have little choice but to
find them irrespons1b1e delegations of licensee authority. Conse-
quently, though the Commission claims that no double standard exists
between citizen agreements and commercial contracts,. the Very structure
‘of the broadcast industry indicates that greater delegations may g
)regu;arly occur in the commercial sphere. o

In the Agreements Report and Order the Commission reiterates its
'position that the broadcaster must retain the right to modify any .
agreement, even ‘after it is approved by the Commission,‘iffthe modi-
fication is thought to serve the public interest.4 "Again, the Com-

mission says major modifications should be accompanied by notice to

.1Agreements Report and Order, 923.
2Ibid. ' '

3The Commission itself cites two such instances: International
Good Music, F.C.C. 60-1340 (1960); and WSKP, Incorporated, 2 R.R.2d
- 1103 (1964). See Agreements Report and Order, %23.

4Agreements Report and Order, 71124, 38. See App. B for 138.

15'4 |
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the#tommission'and the Commission reserves the right to ask for

explanation of "any deviations that appear to be substantial. "}

)The question of an agreement's specificity and its relation to.

broadcaster responsibility was not treated directly in the Proposed

- Agreements Rulemaking but was(considered in the Agreements Report .

and Order. The comments of the National’ Organization of Women

(NOW)2 and cases such as KTTV3 and KMJA-seem most directly respon-

sible for this development. 1In the Agreements Réport and Order ~

the Commission decided that. "specificity p¢% se 1is not. improper
but when "detail may give rise to-empectatzons of inflexibility

.which, if imposed; would be improper"sn [emphasis in original] the

specificitye of an agreement's terms may cause- difficulty before

the Commission. ] | |
Again this principle raises the question of whether a double

standard actually exists between commercial contracts and c1tizen

agreements.‘ Surely commercial contracts often 'give rise to expec-

tations of inflexibility which, if imposed *'would be improper. ‘

But these contracts are allowed by the Commission provided they

contain the appropriate“sav1ngs clause.6 ) 4

2. Enforcement of Settlements

The Agreements Report'and Order proposes to treat '"substantive

terms ipcorporated into an agreement' as "representations to the

Commission" and to treat -them identically with all other "promises -

"of future performande."7 Thus, the Commission rejected a proposal

L

11bid.,- 138.

2Comments of the National Organization of Womefi, In the Matter

"of Agreements Between Broadeast Licensees and the Public, Docket
20495 (July 25, 1975). .

See pp. 120-125 above! -

See pp. 119-120 above .. B . ‘. . : ‘
Agreements Report and Order, 125. |
SEe'pp. 84—85.above. ' . ’ . L

~N oy W

Agreements Report wmd Order, 924. .

. .. . . ' § »
o . - - 180 ;

l‘ . ) -
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; by CBS that breaches of terms in citicen agreements be treated
differently:than.other representations made in the course bf stand-
ard licensing procedures.1 L : . . f'

Interestingly,;the concept of distinguishing‘betyeen terms -
within the Commission's ambit from terms outside the Commissidn's
ambit2 which was largely overlooked in the Proposed Agreements
Rulemaking did gain a cursory mention in the Agreements Report and

¢ v Order. In the Agreements Report and Order the Commission notes

' " that ‘ S : -

.

in areas where licensees have public interest duties.
cognizable by the Commission...[i.e., areas within .

" the Commission s ambit] a licensee is obliged to
modify any prior practice or proposal when in ‘the

. reasonable exercise of its good faith judgment it

'~ believes that the public interest so requires. The
consequence of this principle is that no proposal .
in ‘such an ‘area can, be immutable, whether presented
unilaterally in an application or undertaken pursuant
to a commercial or cit%%en agreement.3 '

. . : ‘ ¢

— It was previously‘suggested that terms within the Commission's
ambit be enforced by the Commission's promi%e vs. performance stand—
ard and that térms outside the Commission s ambit be considered only

tions to continue as a public trustee. In the Agreements Reportfand

insofar as they reflect on the licensee s ci;racter and qualifica-
Order the Commission states ‘only that broadcasters have an affirma- .
tive duty to modify-agreement terms within the Commission s ambit when
the licensee finds that a modification is in the public interest. '
- No specific mention is made of different enforcement policies for.
terms within the Commission's ambit from those outside its ambit,
but it seems reasonable to expect that'the Commission will be'more‘
vigorous-in_enforcing the<former than the latter. . o

~y ! comments of CBS, Inc., In the Matter of Agreements Between
Broadecast Licensees and the Public, Docket 20495 (July 29, 1975).

. 2See'pp. 89-90 above.

3Agréements Report anvarder, T24. .
‘ ‘ - -
156 & S :
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The Aqreements Report and Order also considers the question of penaliz—
ing licensees who enter into improper agreements which delegate exces—
sive authority."Broadcaster conagern over such penalties’ was probably

stimulated by the observations of Commissionér Robinson who argued

.that excessively inflexible delegations could be of no force or

effect and that. their only probative value related to the fact that.. -

the licensee was willing to enter into such inappropriate delega- i

ition.l In the Agreements Report and Order the Commission reassures

licensees that it will not generally penalize broadcasters for enter-

ing into inappropriate agreements ‘but that "serious 'abdications of

“licensege responsibility will raise a question about the licensee s

R4 e

S

~ -

.3, "Procedural Matters and the Strictness of Commission Scrutiny

: ’Administratively and substantively thé question of wh;p/fhe Com-

v'mission will review a proposed agreement 1is an imporgant one. A .

w1de—rang1ng review policy w0uld add to the Commission s- administra-,
t1ve.burden and_at the same time inject a large amount of government
oversight into citizen-broadcaster dialogue, whereas a narrow review
policy-leaves open the possibility that agreements counter to Com-—

m1ssion policy will come into effect. 1In the Agreements Report and

Order the Commission decided that because of itsv"determination not

. to cast the. shadow of government over the process of local discussion"

and because of '"the Commiss on s limited resources 3 the Commission .

will review agreements only 'upon complaint or request for formal

‘ruling or review.

All written agreements, whether or not Commission review 1is.

requested will become ‘part of the station 8 public files.5 The

. 1See the discussion of Robinson s opinion in the KTIV case,
pp. 123-124 above. .

Agreements Report and Order 1927, 39. See App. B for 139.

Agreements Report and Order , 129.
: 4Ibid.; see App..B, T38.

5 .

Ibidg, 9722, 41. See App B for 741. 47 C.F.R. 1.526 1s

amended t at effect by the Agreements Report and Order. L

187
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Commission feels that local filing of the agreement isrsufficient
and that ne publication of notice Commission filing is necessary.
+ In the event a broadcaster wishes to bring an agreement directly to
‘che Commission's attention, the Agreements Report and Order suggests
that the agreement be filed as an amendment to the station s most
recent broadcast application.1 '
.  Oral agreements raise special problems for the Commission.
‘Theirkexistence'and precise content would be very-difficult for the .

Commission to discuss or nforce. The Commission recognizes that

s , "oral understandings and (agreements may be' a common practice,"z‘andj
feels that "extending fildng and other reqnirements.to oral agree- o
ments...may;inhibit info e, contrary to'our'policy of
encouraging'it;"3 .Therefore, the Cémmission decided not to review
these agreements nor uu)require that station files contain informa-
Co tion about oral agreements.4 . . 3t‘ -

The suggestion that the Commission adopt a standardized savings.
clause was rejected in the Agreements Report and Order. In reject-
ing the proposal the Commission stated that it was "not willing to
specify how citizen agreements should ensure that licensee responsie
bilities are not abridged," and preferred '"to leave citizens and
licensees free to work out whatevermarﬁangements they believe appro-
priate in their circumstances." 2 At the same time the‘Commlssion also
»noted that in a case by case review of agreements it would not be
willing to "strain the -plain language of agreements to. construe away
provisions inflexibly binding licensees. .

Thus it seems that the Commission will continue the policies

set forth in the KMJ, WAUD and KTTV7 cases and leave it go the

J . .

Ibid., 722. h \

Ibid., 742. See App. B. . ,

Ibid., 130. | ' BT L
Ibid., %2. See App. B; I - .

Ibid., 126. - . : o

Ibid. .
See pp. -115-125 above.

NN U W
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parties to attempt to draft appropriate savings clauses.¥

A major concern of broadcasters was that the Commission would
outline an affirmative,duty to negotiate with citizen groups.2 One
citizen group.argued that "a hroadcaster's refusal to meet [citizen
grOups]'without?explanation...shOuld raise‘an'iSSue of an inadehuate

ascertainment, and that the faillure to engage meaningfully in dis-

cussions of station performance should be an issue cognizable by the’

Commission:" n3 The Commission' s policy in this respect is clear-cut.

The Commission requires community ascertainment but beyond ascertainf

‘ment "a licensee 1s not obliged to negotiate toward or to conclude

an agreement; “ No ‘broadcaster will be penalized for failure to
negotiate with a citizen group.

The .1ssue of whether a citizen agreement can rlerict the

’ r1ght of a citizen group to file a petition to deny was raised in -~

the Agreements Report and Order, and as outlined®in the Proposed .
Agreements Rulemaking the Commission decided that. clauses restrict-
ing the right to “to file are improper. However, "a statement tha? the

agreement satisfies objections which othepwise might have generated

'a petition to deny" would be accepted by, the Commigsion. More

specifically, the Commission notes that "complaints that a licensee's

" operating proposals are inadequate might well be mooted by agreement

undertalings, and could be resolved fore easily. n o
Thus the Commission seems to be attempting to recognize the fact
that a- c1tlzen agreement may wéll have a positive influence on a

station's behavior and effectively, resolve a variety ‘of potential

L.~grounds for the filing or continuation of a petition to deny while

L

1See p% 86 for\hn outline og'an argument supporting a standard-

dzed sav1ngs clause in the context of citizen settlements.

See the Comments of CBS, ‘Inc., Storer Broadcasting, and Orion
Broadcasting, Inc., In the Matter of Agreements Between Broadecast
chensees and . the Publie, Docket 20495 (July 25, %315)

Agreements Report and Order, 17 L‘E‘Ifing the comments of the
National Black Media Coalition, In the Matter of Agreements Between
Broadcast Licensees and tha4PubZtc, Docket 20495 (July 25, 1975).

41pid., 120: R ' S
’Ibid., 133, T | B
» : .

tmd
A
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maintaining its’ reluctance to specifically 1imit anyone s right to
file. The compromise is a delicate one and the Commission's policy
will most likely be fleshed out on a case by case basis. But under-

.. lying the Commission's attitude in this area is the Commission s
duty to "constider the allegations of petitions to deny, once fide

- even if the petitions request their withdrawal."1 Consequently,
broadcasters and citizen groups alike must remember that'once an .

' issue is formally raised in a petition before the Commission it
may be exceedingly difficult to resolve the matter through a citizen
settlement. Therefore, there may be great advantages to broadcasters
and citizen groups alike to settle their differences without filing \
a petition to deny with the Commission.2

Closely related to the’ issue of refiling is the question of -

{ " whether a c1tizen settlement must be related to the particular'
grievance of the petitloning.group in’order to be effective. Com-
missioner Quello at various points contended that nonrepresentative
groups might come to dominate the petitioning and agreements process.
Thehsame concerns were ghared by broaqiasters in their filings.. Most
notable was Metromedia for its suggestion that before approving an
agreement the Commission/fequlre a showing that the citizEn group is

~either representative of/the community or "that .the racial, sexual

or interestlgroup involved was entitled to privileged treatment. ..

o and that suchﬂspecial treatment woufd-not disadvantage the other

' ®elements of the community."4 This suggestion was rejected by the
Commission for two reasons. First, and most significant, is the
Commissionfs opinion that "even a group whose .individual membership

appears non-representative maw raise views, concerns, or problems -

- ‘ v o
libia. - . " | :
- ‘-i.£:=¥a the discussion of "preLfiLing settlements," pp. 31-35 above.

. BSee, for example, the discussion of Quello's opinion in the
WAUD case, pp. 116-117 above, and in the KMJ case, pp. 119-120.
~abovyes’ -

4Comments -of Metromedia, Inc., In the Matter of Agreements

Between Broadcast Licensees and the Public, Docket 20495 (July 25,
1975). Cited in Agreements Report and Order, %11. .

L
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that should be dealt with. It is the proposals themselves——rather
than their proponents——which the licensee ought to qonsider in rela-
tion to its public interest duties. nl Second is the Commission's
consistently expressed desire to avoid excessive regulation of the

2. - (
v. agreements procedure.

. -

’

THE REIMBURSEMENT REPORT AND ORDER

When the Commission initiated the original Notice of Inquzry~g
and Propgsed Rulemakzng dealing with the reimbursement of citigen
group expenses, it was rather expagsive and detailed in 1ts analysis

“of possible Commission regulations. The Reimbursement Report and
Order stands in sharp contrast to the original Notice: it is short
(only four paragraphs long), .adopts no specific rules regulating
reimbursements, makes no new policy:statements describing the Com—
mission’s attitude toward re1mbursements, and/resolves all the

" issues originally raised in the reimbursements_inquiry solely in
terms of the Agreements Report anderder. In the Reimbursement

. Reportsand Order, the Commission specifically states that 1t does

"not believe that reimbursement for the.fut!fe expenses of a con-
sultg%t require the adoption of separate rules. The general princi-
ples set forth in our Report and Order in Docket 20495 apply with
equal force i3 to reimbursement. R
N . But are the principles expressed in the Qgreements Report and "
Order, Docket 20495, adequate or even germane to the types of prob-
1ems likely to arise in the context of ;Zﬂabursement‘arrangements’
The Agreements Report and Order is f0un¢ d primarily on the Commis-
sion s view that there can be no excessive delegation of‘broadcaster
’_authority and that broadcasters must retain a final right to modify
‘g agreements when they feel modification is in the puolic interest.

"These principles must be stretched to great lengths when applying

"them to reimbursement agreements.

-

libid., s21.
Z1bid., 126. |
3peimbursement Report and Order, ﬂBir/;

r T ..'l161
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_Consider the hypothetical case of a relatively innocuous .reim-
bursement arrangement'that calls for a broadcaster to pay a*citizen
group $1,000 a year for consulting services and community relations
work. Suppose then the. broadcaster discovers that the citizen group
is engaging in local ac ivities of which the broadcaster disapproves.

Does the broadcaster's ight to. modify agreements in the public

interest give him the right to cut off or restrict funds flowing
- .to .the citizenfgroup because he feels that they are not being used
Y L in the public interest? If so, is there some obligation on the
_broadcaster s part to actually monitor the activities of all citizen
_ groups receiving reimbursements, so as to determine whether the funds
"are being used to serve the public interest?‘.And’if the -broadcaster .
has an active role to play in observing citizen‘group“activities.and
in continually determining whether reimbursement funds flow to the
citizen group,'hgh can a citizen group receiving reimbursements main-
ta its independence from a broadcaster who has in the past typically
been the citizén'groupls adversary? The principles of the Agreements
Report and Order .seem out of place in this context--much has to be
added to those principles before they can acquire fany operative effect
in regulating imbursements. ’ - %
A slow case-by-case cons1deration of reimb sement arrangements
'therefOre _seens inevitable-before the Commissio eventually arrives
Q‘f at an articulate palicy toward reimbursements. le rulemaking pro—
cedure that is supposed to obviate the(aeed\for a case-by-case
approach to a problem thus seems to have failed in its major purﬁbse.
.. The Commission dﬁlicy toward reimbursements is now no clearer than
it was three and a half years ago when the reimbursements docket was
- “,just opened. L _ ;&U l.
In such circumstances, it is difficult to predict Jthe evolution
of Commission policy.. The. only consistent ‘theme "in the Commission s
thinking throughout its consideration gf the reimbursement issue has

been the fear of stimulating petitions and challenges, fueled by ‘the

1
prospEct of eventual reimbursement of expenses by the ‘broadcaster*

: Th(/ history. extends from the original KCMC décision (see -
pp. 39-42 above) through to the recent WPIX decision (pp: 125-132
above)
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If this one consistent trend is extrapolated into the future, it
seems that the {Commission could have little trouble in construing
the principle of the Agreements Report and Order in such a way as
to tightly réstrict the ability of ‘citizen groups to gain reim-

bursements.

-,

THE FORMAT SERVICE STATEMENT K

»

In May 1973 theLEommission noted the existence of contracts
¢ - between broadcasters and format service companies providing broad—
casters with pre-packaged programming. 1 The Commission felt that
there was a distinct possibilit4'that these co‘tracts wére exces-
4.sively inflex1ble and might involveeimproper delegations of broad-
”-caster responsibility. jhe Commission closed its inquiry in
November 1975,2 and then it explained that the principles of
. o -broadcaster responsibility that applynto'citizenvagreements apply
. o equally to music format service7contracts. Thus the Commission
.-claimed that it wouldistand ready to crutinize music-service con
tracts when they: appeared in denewalﬁf transfer, assignment, or
‘complaint actions and that "adequate means' were available for
dealing with the problem of Jlicensees who‘violate,their|public’ ‘r’
trust an sign excessively inflexible agreements.
Alt ough on its face .the Commission seems to GE treating
Mcitizen a reements and music service contfacts on an equal footing,
a’ basic an perhaps unayoidable distinction in fact remains' when
\\ an inflexible citizen agreement comes to the Commission's attenti ,
. the entire agreement may be found of no force or effect, but when
an inflexible commercial'music format contract comes before the
Commission it may not be able unilaterally to void, the commercial

agreement simply becduse of its inflexibility.

.

' ' 1Inquiry into Subseription Agreements ‘between Radio Broadcast
b . Stations and Musical Format Service Companies, Docket 19743, FCC
. - 73-540 (May 23, 1973) See pp. 86-87 above for a more complete
discussion. '

.

November 10, 1975). N T -
| 163 . -

2 Report and Policy Statemeng FCC 75 1234 (November 7, 1975)
3Broadcastv,ng 32 {
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et ' " VII. - CONCLUSIONS

‘RECOMMENDATIONS

From the beginning, the Commission has never taken the initia-,
,;;' tive in encouraging citizen participation in broadcast licensing
;procedures. In UCC I1 the Court had"to overturn the Commission's
3 ‘ .ruling in order to grant standing to citizen groups so that they
' too could file petitions to deny In UCC 17 the Court chastised
‘: ~ the Commission far treating public interest intervenors as "inter-
lopers 2 and for exhibiting a curious neutrality-in—favor—of the~
. “ licensee. n3 The'COurt also criticized the Commission for a '"per-
vasive impatience-—if not hostility"4 toward the- public intervenors
. .. and noted that the public intervenors in the case were actually
' "Attempting to aid the, Commission in- performing its mandated duties
to serve the public interest but instead of welcoming their parti-
" . And 1in vee IIL

* the Court described a Commission policy which set an absolute bar

w Ij' cipation, "an ally was regarded as an opponent.

agailnst reimbursement in petition to deny situations as totally
' ' "inexplicable. 6 Co N :
Evidently, there was a time dn the not too distant past when
K“‘, the Commission was-less than enthusiastic over the prospect of
citizen?groups'playing an active role in broadcast licensing pro-
- cedures- Each step forward for citizen'groups was won only,after
appeal to the courts for review of Commission decisions. Follow—

ing each of these decisions, the Commission had no. choice'but to

Office of Communication Of Untted Church of Chrzst v. FCC
359 F.2d 994 (D.C. Cir. 1966).

S Office of Commmication. of United Church of‘Christ v. FCC,
. 425 F.2d 543, 546 (D.C. Cir. 1969). : - -
2Ibid., p. 547. - S
“Ibtd., p. 548. g
5

Ibid., p. 549

60ffice of Commmication of Untted Church of Christ v. FCC,
465 F.2d 519, 527 (D.C. Cir. 1972).
S 164 -
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abide by- the Court's ruling and grapt greater rights to citizen
groups. o N ‘ ' N

X Recent actions by the Commission indicate that it has prog-
ressed from its early staunch opposition to citizen participation“
and s adopted a less hostile attitude toward citizen groups.

The Agreements Report and  Order ‘and the Commission's ‘actions follow-

ing the issuance of the Proposed Agreements Rulemaking demonstrate

| cautlous willingness to at least experiment with some effective

forms of citizen participation, provided that the‘citizen groups
respect broadcasters ultimate control over their stations.
The Agreements Report and Order outlines a set of principlés
to be applied by the Commission in evaluating the validity of '
citizen agreements and in enforcing their: terms. Although ‘these
principles. provide some rough guidance. as to the Commission s
policy, they dre flexible enough to allow the Commission a great
deal of latitude in treating citizen agreements. The Commission
could either take significant steps toward greater, involvement of
citizen-groups, or freeze citizen involvement at a low level, all
‘the whfle”remalning within the bounds set by the Agreements
Keport .and OPder. Thus, a rea11stic assessment of ‘the Commission s
attitude toward citizen participation must await additional experl—
ence with the application of the Agreements Report and Order. s
Discerning the Commission's policy toward reimbursement of
citizen group expenses suffers from additional handicaps. The
Reimbursement Rpport and Order relies entirely on the pOliCiEb
ouclined in the Agreements Beport and Order and can therefore be
no more specific than the Agreements Report and 0rder.. But the
policies that’ allow great flexibility in applica&{\n when con-

sidered in the context of citizen agreements, turn?lout to be even_

' less helpful when applied to reimbursement.

. Thus the' Commission seems to have concluded. two important

'rulemaking proceedings, not by issuing a set of firm rules, but

by outlining a sét -of genexél principles which will require a
great deal of application in practice.before they can acquire real

substance. Although it can be argued ‘that 'the issues raised by °
o

)

S R U1
'-I\V”’-‘ oA
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citizen participation are intricate and not generally amenable to a
rulemaking¥approach, it must be pointed out that the Commission's
history of indecision and delay ig only.perpetuated by rule-
makings that outline geheral.prinéigleé and do not'firmly resolve
basic issue;. In these proceedings, the Commission was faced with
* a clear opportunity to bréak with 1ts history and td take the
. initiative in providing for citizen participation. But iﬁstead ‘
.of following that path, the Commission. has choéen a more conserva-
tive route which at least seems mindful of court decisions that
\%\‘were instrumental in the growth of the citizeri movement.

There 1s much that can be done by the Gommission tolﬁromote
effectivevcitizen participation while still brotecting tﬁe rightsv
of broadcasters. First, 1t must be realized thaﬁ‘although citizen
groups can exerﬁ great leverage against broadcasters, the two are
hardly evenly matched opponents in Commission proceedings. Broad-
‘casters are frequently better financed_and are more likely to be
represented by large amounts of legal talent. A reasonable appli-
cation of the Reimburgsement Report and Order so as to allow volun-
tary payment of legitimate and prudent expenseé could prove extra-
, ordinarily valuable in helping to right the balqﬁce: ‘

A more'imaginative approach for. the Commission to follow would
, be to reduest legislation eithe; allowing the Commission to award
cdsts; including attorney's fees, to citizen groups that have con-
t;ibuted.significantly to the resolution of a matter in the public
( : ~_ interest, qr‘to request that a "citizen's legal fund', be set up,
from whiéh.the Commission itself could fund citizen group efforts
designed to promote the public interest. The Commission has in the
past exhibited at least some interest in proposals to help defray the
., legal experises of parties involved in Comﬁis;iqn proceedings.1
Chaﬁges in internal Commission procedureé codid alsoAprovide
. for more effective citizen\participation. The Court has observed
that ''challenging groups have limited resources and no procedural

tools, since discovery is aliowed only when a Petition to Deny is

' 1"Closgad Circuit," Broadeasting (October 7, 1974).,
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set for hearing."1 Therefore, in many cases a petitioning citizen.group
is caught in a Catch-22: it cannot get a license designated for hearing
until it makes a sufficient evidentiary showing, butbit.cannot’make a
sufficient evidentiary showing until it gains the rights of discovery,
which come only after a license has been designated for hearing. As
the Court observed, "new approaches are clearly necessary."
The Court noted that "providing challengers with the power to

" take depositions'3 might be one means of avoiding this procedure, in
which it finds that a petition raises sufficient questions about the

/" licensee's capacity or operations so as to warrant a further investi-.
gation but not so- strong as to require a designation for hearing.
In such a case, the Commission could grant the citizen\ grou ‘various

. powers of discovery and once the discovery process is completes
‘determine whether tha license should be set for Hearing.

Lest it be thought that these measures promote irresponsible
behav1or on the part of citizen groups, it should be emphasized that.
they could all be made subject to striet Commission control. Citizen
groups that receive legal costs from the Commission or from a broad-
caster coulo be held liable for at least the amount of the award in
the event the Commission uncovers evidence of abuse. Strict rules
governing the use of information gained in the course of pre-hearing
discovery, and the possibility of imposing sanctions, could help \!
guarantee that discovery proces' s are not abuseo.: Furthermore, th
provisions of Chap. [vareviously discussed co be invoked in case .
of the suspicion of an abuse. »

- ' In all, a variety of measures are'available_to the Commission for

providing for more effective and constructive citjzen participation in *

-

Htlingual Bicultural Coalition of Mass Media, Inc. v. FCC, 492
F.2d 656, 659 (D.C. Cir. 1974). Thére the Court cited Report and
Order, 11 F.C.C.2d 185, 187 (January 11, 1968): ''These procedures
may be used for purposes of discqvery in any case of adjudication...
which has been/degignated for hearing." -The Court also cited "The
F.C.C.'s New piscovery Procedures,' XXII Federal Communication Bar
Jourmat 3 (1948).

167 L
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licensing proceédings. Adopting_these measﬁres does not necessapily
imply that the Commission will be‘éncoqraging or promoting irrespon-
sible citizen behavior. Legitimate broadcaster interests can and
should be vigorously protected by the Commission. 'éﬂ& at present,
it appears the Commission is following a cautious course, wary of
'diregtly violating the Court orders that were instrumental in gain-
iﬁé citizen groups their rights before the Commission, but not
actively seeking to help citizen groups expand or strenuously assert
those rights. This could well be a propitious time for the Commis-
_ sion to turn its back on its history of denying citizen par-
;icipation and of.acting in an indecisive and dilatory fashion and
instead to affifmatively‘p;oﬁote responsible, effective citizen par-

ticipation fully respectful of broadcasters' legitimate rights.

SUGGESTIONS FOR FURTHER RESEARCH

Many aspects of citizen group involvement before the FCC, which
have not been ‘adequately explored in this report, merit further

research.

A Follow-Up Study of Citizen Group and Broadcaster Behavior After

the Signlng of Agreements

. Throughout this report attention. has been focused on the process

leading up to the signing of agreements and the terms of agreements
that are findlly signed. Nothing has been said about the effect of
agreements: How well do agreements work out? Are citizen groups

satisfied with broadcaster behavior following the aigningiof an -

agreement? What are broadcasters' reactions and experiences follow-

ing the signing of agreements? Howlis broadcasgingvchanged by the
agreements progess?

The after-effects of citizen agreementé have not been ignored
because they'are,unimpgrtantz.'ln fact, it is impossible to fully
assess Lhe value and impact of the petitioning and settlement process
without considering the changes causcd by citizen settlements. But
dat; as'to_the effectsvof éettlement on broadcaster and citizen group

behavior are éparse‘

J " 168

and relatively unreliable. -At present it is

a

-
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therefore impossible to write ‘what would ideally be the ‘final chapter
of this report: an examination of agreements ‘that have succeeded "
agreements that ‘have "failed," and an analysis of why some agreements d
are more successful than.others. ' ST
+ To collect the required information it will Arobably be neces-
sary to sfample matched pairs of citizen groups and ‘broadcasters who
"have been involved in citizen settlements and’ to tedt their reactions
to the effects of the settlements,to which® they arxiparties. A
varlety of questions can be asked of both broaddasters.and,citizen
4 groups - in order to gauge the post-agreement experience. A sample
of* broadcasters relative}y unaffected by the petition and settle-
ment process could be used as a control.
If the agreement contains a quantitatively measurable term,
such as one concerning the hiring of minority groups, then data as
‘to minority group employﬁent at the station can’be collected and
compared with employment data at similarly situated stations to
test the hypothesis that signing a citizen settlement has a signi—
ficant impact on minority employment. Comparable tests can be
constructed to measure the effects of othexy terms of agreements on
”4programming,'community involvement,‘and station finances. |
Subjective broadcaster, general audience, aqp citizen ‘group
reactions would also be ygluable measures of an agreement's Success.

An agreement that gives rise to a stronger, mutually constructive

and mutually satisfactory dialogue between broadcasters and citizens
. will almost certainly be described differently by both citizens and
. broadcasters than an agreement that has been followed by misunder-
standings, suspicions of bad faith, and continued tensions on both
sides. Agreements that do not.give rise to claims of breach are
also'likely to be more constructive and stable arrangements than
those marked by charges that a party has reneged on his promises.
Agre%ments leading to changes in broadg¢ast operations that are
appreciated by the station's general audience are also likely to
¢+ -  be viewed as relatively beneficial and constructive. '
- h Once such data as to the success or fallure of-a citizenlsettlef;»

ment is collected, then researck. can turn to the question of why some

, . _ - 169 o
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agreements are more successful than others. Is it a function of the
te;ms of the agreement° Of the atmosphere of the negotiations leading
up to the signing of the agreement° Of citizen group characteristics?
,Of broadcaster characteristics? Of the characteristics of'the-com—
munity in which the station is located7 Or of other factors that are
not readily explainable° _ .

- If these questions are answered, then citizen groups, broad-
casters, ahd the Commission alike all stand to benefit. .Citiien
groups and“broadcasters might have a better conception of how to
draft and implement agreements which are successful in that they
cause fewer brbadcaster citizen tensions and result in more con-
structive improvements in broadcast service, and the Commission

,would at the same time hdve.a more:. accurate sense of the effects of
citizen settlements on broadcasting and be befter able to match its

policies to realities of the situation.

The Cost of Litigation

At various points inhthé-analysis it became clear that the size
of legal fees.involved in appearing before the Commission is a major
factor in giving citizen groups leverage over broadcastets and in
the ‘decision to settle a petition rather'than see it through the
Commission's process. It became equally clear that accurate data
describing the cost'offlitigation before the Commission are largely
nonexistent. | ‘ ' ‘ ' .

The lack of such data places real and limiting restrictions on
the ability to analvze the settlement process. It is impossible to
estimate citizen group leverage with any precision, and it therefore
is impossible to assess the impact of policv ‘changes on citizen group
leverage. Similarly, without data as to the cost of litigation, it
is difficult to apply any model that describes settlement behavior.1

Some of the problems involved _in collecting such data have been
described. To recap: lawyers are bound by confidentiality to their

clients and would therefore be very reluctant to part with any

=t

1Suchas the model described in App. C. -
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specific billing information; citizens and broadcasters have incen-
tives to bias their estimates of 1ega1 fees, and often may not seem
to be fully informed of the nature of the costs they have incurred
or are likely to incur '

A promis1ng solution to this problem is to construct a series~

- of hypothetical petitioning scenarios beginning with a simple .

“’petition and progressing through‘more intricate petitions and

v challenges These scenarios eould be submitted to members of

the Communications Bar- and lawyers who have experience in repre—'

, o senting citizen groups. These 1awyers could then be asked to rely
on thelr past experience in order to estimete the costs of prosecut-
ing and/or defending each'of the hypothetical cases. This procedure
will not require ‘the Qiolation‘of any confidentiélity requirements_
and has the further advantage of providing a set of estimates of the
cost of prosecuting cgr arable although admittedly hypothetical
cases. B : . )

" The datavgenerated by such a procedure wouid be of most imme-

+ dlate value to studies qf FCC operations; the methodology, however,
could conceivably be extended to studiks of other federal, state, )
and’mungcipal agencies. At each level of government the cost of
appearing before regulatory bogﬂes exerts a significant effect on
the behavior of parties with standing before the agency. By quanti-
fying the costs of appééring before agencies and systematically
relating those costs to the behavior of regulated firms and indi-

P viduals, regulatory bodies would.gain more éffective insight into

- their own ability to conErof thefindustries tney are supposed to

regulate. - . . . :

\

" Internal Management at the FCC

Delay seems inevitable in most proceedings before  the FCC.1

m/; To some'eitent this delay may.simply be the result of a large work-
load at the Commission, but it is also likely that management
./_~ ) : E . )
loee pp. 64-68 above. ' . .

P! ‘ Lo - 171 -

q,\ R “ PR T

-t




§ . -159- < - , 4

} efficiencies could make significant inroads and Help clear many of
the Commission's bottlenecks. To approach this problem coherently,
an overall analysis of the tasks confronting the Commission, the
costs of complet1ng each of those tasks, and the benefits resulting
from the completion of each of the tasks would be required. With
such data an efficient allocémion of resources at the Commission ,&” N
could be attempted ‘ ' ’ L #%ﬁ
' Doubtless the most difficult part of such a study would be
,determining the benefits resulting from each of the Commission s
activities. Among the Commissioners themselves there can be Shérpf”
differences of opinion as to, say,the vdlue of close'regulation
* of cable systems and their operators, as opposed to -increased moni—
toring in the area of telecommunications. Although 1t is unllkely
',/// that a universally acceptable set of priorities exists, it should
. nevertheless be possible to match outcomes of Commission regulation
. to their corresponding costs in an organized fasqiip that will at
.least help pinpoint areas where there seem to be overly concentrated

- allocations of resources as opposed to areas with relatively light ‘(

- . . S JI—
allocations of - resources. , , A -

‘/ By. reallocating its own resources, the Commission could change
! the costs faced by parties appearing before it. Thus,‘should theg ’
| Commission decide to focus more energy on reviewing agreements
' and to reduce the resources devoted to cable regulation, then thh-~
coj’s of appearing befo the Qommission can be expected to rise e
for cable operators aﬂdp::cline for parties to agreements. ihis
" would probabl increase the number of agreement cases coming hefore
the ComnT3sion and reduce the number of. cable television cases. ;
(‘ ‘ - . The courts have recognized the apility.of agencies'to’restrict or
expand access to their own process thgough the device of changing ,
' ost of appearing before the Comm ssion. For example, in U(C 1
//{t:.ZZBrt observed that ''the expense of participation"in the admin-
.istrative process" 1is "an economic reality which will operate to
limit the‘numhér of those who will seek participation."1 By
{ ', ' >

Office of Commmicatian of United Church of Christ v. I'C,
359 .FA2d 994, 1006 (D.C. Cir. 1966). ' '

:
) ' ' !
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undertaking a broad study of 1its own internal management procedures
c\\\ﬁd by developing an ability to reallocate resources among its vary-
“ing tasks, the Commission would be better able to us@ the "economic
P reality" ¢cited by the Court as a policy -related means of controlling.

access to the Commission's services. . .
- Pr
A}

’

Citizen Group Organization and Funding

Data describing broad?asters and broadcasting are relatively

easy to come by. fhe FCC's file cabinets are packed with form®
and applications describing most aspects of every broadcast sta-
tion's operations. Libraries are also filled with materiAls ana-
lyzing broadcasting, its economics, its effects on soclety, and
a host of other brdadcasting—related topics. But almost nothing
has been written about the phenomenon of ciéi en group involvement
befere the FCC: Who are \these groups? How arg they organized?
How large are their memberships? What are their goals and prior—
ities? How are they funded? |
Since the petitioning'process is relatively young and since
the people's growing concern dﬁer the control of broadcasting 1s )
also a relatively new development, it is likely that many cltizen |
_groups have only recently been formed and that many new groups
-will emerge in the future. At the same time, more established
groups are continually shifting their priorities,_reassessing their
_strategies, and engaging in new activities. | These groups may grow
to become a powerful force in broadcast regulation, and an under-
. 7 standing of their operation would be valuable in constructing
'appropriate policy at the Commission. R
' R The first problem that should be addressed by a study should
“p— ' be .an identification -of citizen groups and a description of their'
organizatiof, membership, priorities, and financing: a citizens
census. Once the census is completed a subsample can be studied
in greater depth. For each citizen group 1in. the mple, -t |
study can examine the group s past experiences in dealing with )
broadcasters, the Commission, and other community organizations :

and attempt to clarify them as ”failures or successes along ‘a

R
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; va:iety'of dimensions, Hopefully, by studying énough citizen
v ' gro%ps, patterns of failure or success will emerge so that éOnf

clusions can be drawn about the factors leading to effective and.

‘responsible citizen group participation in broadcast regulation.

: ¢
“eng .
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) i,/’// Co Appendix A
PROPOSED POLICY STATEMENT AND NOTICE OF PROPOSED RULEMAKING

RE: AGREEMENTS BETWEEN BROADCAST LICEN&EES
" AND THE PUBLIC -

« ' Adopted: May 29, 1975; Released: June 10, 1975

By ‘the Cdmmission' Comm1ssioners Hooks and Quello concurring and
1 in te ent.
. sSsu g,a sga men ] P
11. .Thadgommission has under consideration its policies and prac4'
tices with respect to agreements entered into by broadcast licensees

and the. public relating to the program service and operation of the

'

licensees' stationms. '% ‘
P . > 7

2. It has long been.the policy of this Commission to encourage
‘ affirmative d1alogue between broadcast licensees and members of” the
\\\_Byblic served by the: 1icensees stations. -We have advocated this posif
tion in the belief that such activity "should prove'to be more~e%fective
in improving local service than would be the imposition of strict guide- i
lines by the Commission.' KCMC, Ine. , 19'FCC 2d 109 (1969) To say g “;//}
- v that these broadcaster—citizen contacts should coﬂtinue throughout the .
1icense term--even in untroubled times--is simply to reaffirm thedinher—
" ent ‘public orientation of broadcasting, with the .ldcensee as a reSponsible :
trustee on behalf of his fellow citizens. In the event of disagreement
'.and dispute, the value of sustained communication 'to promote local Iefo-
lution of complaints as they arise" 1s all 3he more apparent. Final -

. Report and Order, Docket 19153,.38 Fed. Reg. 28762, 28764 (1973).

3. Even then,.not all compiaints concerning broadgast service
or operation lend themselves to easy or rapid sofutionr Particularly
in thewrecent past, large increases in the‘numbers of formal petitions ,
, to deny renewms of licenses have testified not only to general social :
discontents but to deep- seated differences between broadcasters and

their critics——and among various groups of citizens themselves--over :

[
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the role and the control of this coun ry's electronic media. Not
\> adjust itself to this qualitative different state of affairs. Con-
tacts are leading to informal neéitiations and, upon occasion, to
more Or less formal understandings between the broadcaster and mem—- .
¥, . bers of.the public in his community. It behooves the Commission, at,
this time, to speak to these developments, and to seek comments in
response; R ] o . o s
4. We have mentioned .the advantage that local broadcaster- ,
citizen discussions have over the }mposition, from above, of strict
- - guidelines by the F. c.C. Another salutary aspect of the discussion
. process should be its recognition of the licensee s broad discretion——
under the First Awendment, the Communications Act and the Commission's
rules--to program. and - operate his station_ accordi g to his reasonable,"
good_faith determination of the public interest.g;y'broadcaster there-.,
fore has discretion to enter into agreements with others concerning
the programming and operation of his station in the public interest.
- Certainly the Commission, constrained by the very charters which
. grant the hroadcaster’his'freedom, cannot itself mediate euery local
dispute. ' - o
15

that recentl have come to tHe Coffmission's attention lies in.theé;

" The difficulty with som;ﬁ%gpadcaster—citizen’agteements
attempt'to hol the_licensee'accountable to esseptially private
interests ug the basic scheme of the Communications Act 1s other-
wise; for. der it the licensee aldke must assume and bear ultimate
responsibility for the planning; selection and supervision of all
matter broadcast. And his standard of service’must be the public~

interest. "

v R “ 16. Agreements which spring trom any contrary premise cannot
;endure and, indeed, their fundamental unsoundness threatens the entire
-process of local broadcaster- citizen dialogue\WﬁIEh the.Commission has |

~\ _ _ sought to encourage. hccordingly, we have determined to set forth at

this. time--and to.seek commént-upon——some tentative views regarding

\ . : ) L4 : -
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‘the place. of broadcaster-citizen agreements. in improving and maintain- g

ing service to the public interest. - _ -

7. The key assumption in the discussion which'follows Lé the .
"good faith" of the parties engaging in dialogue. We reiterate our -
recognition of the danger that ”broadcasters *may fkeel compelhﬁ?
yield to organized pressure groups without regard to the merits7gf
their complaints." 38 Fed. Reg. at;%%]64. “There is no way for the

heavily involved in the .business and the freedoms of the broadcaster >
and the citizen ‘as to constitute; itself, a greater threat. However,

on a showing of” reasonable ﬁause to believethat either party has
abusedsthe process of community d1alogue we will seek to ascertain .
whether action by the Commi?sion would.be appropriate. “For the pur—

poses of this document, let it be clearly stated that_we express

neither favor nor disfavor for broadcastéer-citizen, agreements, ag

such. Certainly-no litensee need feel, as a result of this proposed : .

A
- policy statement, any greater need to conclude agreements on matters

- of citizen interest. What we have encouraged, and reaffirm here, is

-

citizens groups have arisen in d:i;?ring contexts and varying forms. .
4 .

local discussion and dialogue. Whether the process,of dialogue'
results in express undertakings by the broadcaster and cdtizen par—
ties is a matter for the parties. to decide, in light. of the additional %

discussion'herein. - ‘ .T 7} T *
r 8. Agreements-and undefstandings between broadcasters and

"

Some -have been fendered in lieu formal petitions’to deny., Others

have been filed to resolvé*matters set forth in pending protests.l°' -~

Where the agreement is the quid pro quo for the withdrawal of L
a pénding petition to deny, we have also carefully examined--and will
continue to examine--the- allegations set forth by. itioner, to
determine if any substantial-and material question of fact has been

- raised as to whether a grant of the chatlehged. application would
"serve ’ public interest, convenienge and necessity. Moreover, as

discugsed Mn Paragraph 15,_Lnfra we caution parties against viewing
an agreement as protection or insulation against future cha11enge.

P 177 e
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WHeréﬁer possible, we have- construed the provisions of these accords

An a manner favorable to their implementation. Even where under—

-~ 1

standings have been susceptible to differing interpretations, we
ganerally have declined to have the part1es redraft . their agreemedts.
, We did not wish//b§ dispelling ambiguities in language, to inhibit
- _the development of the local discussion process. In ‘several instances,
.+ however, we have been constrained to reject agreements.whose provisions
clearly and improperly curtailed the licensee's fundamental responsi-
' bility over the programming and operation of its station, See thn
States Broadcastzng, Ine., 42 FcC 2d 1091 (1973) and 45 Fce 2d 230

. ' .
) . \(1974) B (/"' ’
- ' . o . . )‘
) 19. "I'he.ltimate' responsibili-t}'f' with regp€ct to programming

al licensee. This

Y and station operation Pests upon the indivi

_ duty cannot be delegated and a -Cannot, even unilaterally,'

: foreclose its discretion and continuous responsibility to determine
( ‘the public intﬂrest and to operate 1in accordance with that deter- .

. mination. Indeed, the Communications Act of 1934, as amended holds
”“). ; licensees alone accountable for the operatiod of their<?§ations ir

N

the public interest. Accountability denotés responsibility. As
we stated 1n the lQél.Report on ChainuBroadcasting, lIater approved
in Nattonal Broadcasting Co. V. United States, 319'U.S. 190, 20;—
206 (1943): | S |

~

. The licensée has thAVduty of determining what programs
S« o shall be broadcast over his station's. facilities, and
- cannot lawfully delegate thig duty or transfer the
control of his station.diregtly to the network or’
indirectly to an advertising agency., He cannot- law-
fully bind- himself to accept programs in every cas
where he cannot, sustain the burden of proof that he ¢
, . has a better program. The licensd® is obligated \
. . reserve to. himself the final decision as to what® pro-

' "grams will best.serve the‘public interest. We con- =~ o

clude that a licensee is not fulfilling hig obliga- "

am : tions to operate ‘4n ‘the public interest, and is not
operating in accdrdance with the express r quirements
of the Commuqications Act if he agrees to accept

I 11

A
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programs on any basis other than his own reagonable <
decision'that the programs are satisfactory. _— (\\‘J

<

910. Were the Commission to permit licenses to bargain away

. Yy . o , :
-parts of their discretion for commercial reasons, in order to obtain-

the dismissal of a petition to deny or for any other reason, -this

fundamental doctrine of licensee responsibility would be emasculated

For this reason the Commission has uniformly rejected agreements which

would operate to restrict the right of a licensee ‘to make and imple-
ment dé}isions respecting station operations. For example we have
proscribed network agreements which unduly restrict the carr1age of
programs of any ‘other network (Section 73. 658(a)(b)), and trade -
agreements which impair a licensee's obligation to‘ref\\n control‘

Qver progrdﬁ_matter at.all times (Filing of Agreements, 33 FCC 2d 653"

(1972) ; WGOK, Inc., 2 FCC 2d 245 (1965); United Broadecasting Co. of
‘New York, Ine., 4 RR 2d 167 (l965)).' We have also pointed out that

“private agreements cannot be construed to limit a broadcaster's

responsibilities and obligations imposed by tne Commdnications Act ‘e
gE\"CC 2d 987 (1967). There is, ‘of course,

ntrule of law or policy which prohibits a lice‘e, in ,the exercxi\:e\

Goldén West Broadcasters,
of its digcretion, from determining not to broadcast\cerEain prog mb
of ‘to broadcast other programs which: it believes better serve the \
public 1nterest. It is the fixed determination, bind1ng and unchangeL
able, which runs afoul of the requirement of_licensee responsibdﬂﬁty.
To the ek?ent that any agreemekt surrenders this discretion'to.bthers,

it cannot be considered by this Commission as haVing any force or

"/

environment whare broadcaster-citizen agreements are becoming more
¢ ' oAV

o o : %

‘effect.3 o . B ' T

L4 : 4 .
f1ll. How the Commission implements these principles in an

2See also Report ‘and Statement of Polzcy JZ: Commzsszon En
Bane Programming Inquiry, -25 Fed. Reg. 7291, 7295 (1960), Fairness
Report in Docket No. 19260, 39 Fed Reg. 26372 26375; 48 FCC 2d 1
(1974) - | N

»

3See Letter to - Public Communications, Inc., regarding KC&T(TV),

San Diego, California, September 30, 1974. FCC_74-1041.

_.' . . | o 17 “ L ,. . : S
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'deta11ed and cumbersome as ta.distract the parties ‘from focusing their
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frequent is a matter of considerable importance. Clearly, we cannot
allow ourselves to ‘be cast in the role of a local mediator, resolving

differences and recommending agreements affecting each aspect of

.'station operation.,§¥e have neither the staff nor {he financial

Aresources to assume such a herculean task. More importantly, the

¢

Commission is neither authorized nor wi!ling to become a program

cengor, mediating a dispute as to whether a particular program or

-‘announcement should be presented at some specified time in- the

“future. The-dangessN{nherent in permitting_ourselves to be drawn
through our licensin procedures into such a role are self-evidegt.

Some have suggested we might seek to adopt specific rules governing

the local agreement process, defining the issues and matters that ;'J .

,could be discussed and the persons or groups qualified to participate

in these discussions. 'However, we question not only the practicability

of'fashioning such an inclusive'set of regulations, but also the desira-

bility of such pervasive governmental intrusion in this area. We

S

shun, for example, any suggestion that the Commission certify" indi—

"fv1dua1s or groups as bargainers on behalf of the public.a Moreover,

we dre concerned that any rules which might be devised would ‘be so

3

" efforts on resolving their legitimate differences.

_ b‘ﬂ12. Balancing ouriconcexn_fnzzshg preservatiok of . the broadcast,
licensee's non-delegable accountability to the whole public against
our determination not to cast the shadow of government over the process
of local discus51on——and in the realistic light of the Commission s
limited resou{cesLéwe pfopdse’to’takeucognizance of ag;gggents between
licensees and’ members of the public only to\the f0110wing exgent

(a) Where such agreements result in a written. amend-
ment to, or entry within, a past or current (pending)

.renewal or other broadcast license application, we will

\

l‘At the same time, we do expect the licensee to consider the _
extent to- which the demands.of a particular group reflect general .

pub1ic,(and not merely private interests. .

S

-
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. treat that amendmext or entry as we would any other
information in such an application--namély as a repre-
sentation by the licensee upon which the Commission, '
can rely. As in the case of a renewal applicant's
proposals for future levels of non-entertainment pro-
gramming, for example, we would leave the licensee -
free to modify the representations, asking only that
the Commission be informed if the modifications are
significant. Upon our own motion, we may ask for
explanation of any deviations that appear to be
substantial.

(b) Where we are asked to determine whether a
particular agreement is contrary to law, Commission
policy or our rules, we shall review it in conformity
with the principles of this proposed policy statement.

113.. It should be* noted that both® subsections of Paragraph 12'
_above refer to acco“s which have been reduced to writingt\ We: can-i
not and will not allow ourselMes teo become embroiled in disputes as .:
to the existence or the terms of oral agreements hetween licensees
and citizen groups.- Accordingly, where the parties have declined
to formalize their understandings id writing,’we propose to ‘give no
consideration whatever to those understandings. Moreover, we wish
to make it clear ‘that the writing referred to in Paragraph 12(a) is
the expression that appears in the renewal app\ication 1tse1f, as
amended  if that be the case. 0rdinari1y, therefore, we would take:
no ¢ognizance of an agreement——even if reduced to writing——that is
the basis for, or represents the nesis of, an°entry in a renewal or
other'litense application, For u:?\the best evidence of'g;y commit—
ments alleged to rest upon a broadcaster—citizen agreement will be.
the licensee's understanding of that accord as reflected in h1s

application representing it to thelgommission.,

ﬂla. Except as‘contained in such an applicatign, we would not
expect agreements between licensees and the public to be filed with
us,unlessiaccompanyingia'complaint or other request for specific and
«formal‘iction.\ We‘propose, however; that the significance and the

wide citizen 1htéré§;'1n such accords, be recognized. by requiring their

. N I
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“scrutiny ylll be careful and thorough in light-of the princ1ples

stitute an abd1cationrof licensee responsib111ty or are otheguise

"

. . : " .
. Qﬁ’ ° . N K
depos1t in the public files of broadcast stations which enter. into

“them. Accqrdingly, we. propose an appropriate amendment to Section

ol
1.526 of -our rules,,and invite suggestions as_to its content.

715. Assuming there is placed before us a writing of which 1 &

we 1ntend to take cognizance under. the terms of Paragraph 12, Sur
set out -above. We want to ensure that its provisions do not con—g‘~

incompatible with the Communications Act, the Comm1ssion s pollc1es

and regulations, and other applicable federal statutes, é 8., 18‘

‘_U.S.C. 1304, 1343, 1464, For exam le, agreements whose provisions

bind+the licensee to broadcast a fixed amount of programming
d1rected to a part1cular segment of the community or a particulan ;:
number of citizen-initiated or issue oriented messages ‘at stated
periods of;time would improperly infringe upon”the licensee s dis-
cretion in matters of programming and program scheduling and3 thus,
would.be regarded as an abdication of licensee responsibility.5
Similarlv, a requirement that the licensee hire an.individual f rom

a list of candidates supplied by alcitizen group or that the lictn-

“see's selectlon of a particular program host be subject to the

approval of a c1t12en group would constitug! a curtailment of the

licensee's ultimate responsibility over its station's' employment

!

practices. Proposals relating to a station's brogram service and
employment policies and practices, which jarg agreed‘to by licensees,
and citizen groups, must not-bind licensees’inflexibly. Licensees
must retain the right——indeed they have g e obligation——subseﬂuently
to: mod1fy these proposals when in the reasonable exercise of their v
good faith Judgments they believe the public ‘interest requires it. ' ~-.
The 11censee $ obligation, on the other hand, is to make only those

agreements which he genulnely believes to be<in the public interest.

5In cases where the licensée improperly has abdicated its

‘responsibility, it‘will be our obligation to consider the Yicensege’ s - .
continued fitness to serve as a public trustee. . . NN

t
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An agreement propgrly should be based on an honest acceptance of the

merits of a-proposa1 and not on any desire on the part of the licensee
to.further his own private interests or to avoid Commission»bcrutiny
of ‘his trusteeship. For this reasqn, neither licensees nor citizen--
- ».negotiators could justifiabl§ rely cn any provision of an agreement
wh1ch purports to preclude the flling of a petition to deny. It may
be that an agreement would obdiate any desi:%.on»xhe part- of c1tlzens

to file a petition, but a decision with regaCd to such flling must

be left to the discretion of the citizens inlolved. .
- . \
116.. Our previous comments have focused on the 11censee s’

I vy

respons1b111¢§ in matters of programming and employment, which areas

;—”gge.most frequently the subject of licensee-citizen agreements. Our
decision to proceed in this manner should not be misconstrued as a
limitation on the fScope of agreements coming under our scrutim4. .
Indeed, we have specifically declined to limit these accords by
defining the matters that'can be discussed and assented to by licen-
sees and members. of the public. However, there arejactivities which
are&ﬂfmrly extraneous to the Commission's regulat?Zy functions. See

wd Black [dentity ﬁbsociation; FCC‘71—378, 21 RR 2d 746 (197]1) .  However

laudable such activities;may be, we prefer neither to approve nor .
disapprove agreements.covering,matters of this scrt. , | - R
'ﬂl7.: It is the judgment of the Commission that the principles S;K(’
“and practices set forth in this prbposed'policy statement shoufd be .
e : . 'applied to all cognizable agreements entered intO“byfiicensees and
citizen groups sunsequent to issuance of the proposal, even though Y
it is not final. In “the same vein, pending agregments which have
_’ been submitted as the quid pro quo for the withdrawal of an unresolved
l)} petltlon to deny will also be evaluated in acdordance w1th the afore-
noted principles and practlces. Agreements, he¥etofore either im-
plicitly accepted or exp11c1tly cons1dered by the Commission in dis-
pesing of a petition to deny  or s1m11ar protest need not be revised T.
) - by the\pqrtlgs‘or,rejexamlned by the Comm1ss1on:,-}nstead, We will

. interpret these existing agreements in a manner consist?nt with our
o | : S . SR
o O . 183 - -
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'public 1nspect10n during regular business hours in t

; _1727.

ann0unced roletand with the fundamental principle “that the licensee
has a non- delegable responsibility over the programming‘and operation
of‘its station.,'Of course, provisions of existing agreements which
may operate to 1mproperly curtail this fundamentgl respnnsibility,
will have no force or effect before this Commissipn. Finally, we -
believe that our announcéd course of action can apd should be

applied to any pending complaint concerning the licensee's imple—

mentatlon of a previously filed agreement.

718, Th1s action is taken pursuant to Section 403 of the Com-

~mun1cations Act of 1934, as amended. Interested parties responding

to this Notice of Inquiry may file comments on br before July 25,
1975. Reply comments may be filed on or before August 11 $1975.

An original and eleven copies of each formal reronse‘must be Filed

.1n accordance w1th the provisions of Sections l 49 and 1, 51 of the

Commission's rules. However, in an effort to obtain the widest .
possible response 1n this proceed1ng from licensees and members of

the public, 1nformal cémments (without extra cop1es) will be accepted.

'Copies of all pleadings filed in this matter will be availabie é;f

¥ Commission s

'Public Reference Room at its headquarters in Washln ton, D.C. .

’J .
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ppendix B /

AN LXCLRPT FROM THL FINAL REPORT AND ORDER IN THE
’ ' MATTEE OF AGREEMENTS BETWEEN BROADCAST

LICENSEES AND THE PUBLIC T~

| SUMMARY - OF POLICY
, , .
4 . ' 7

: - -
34,_'Finally, the key assumption in successful dialogue and
possible. agreement is the good faith of the parties. We reiterate
our recognifpion of the dan er that "broadcasters may feel dompelled .
to'yield to'organized presii}

*

of their complaints." Final Report ‘and Order, Docket 19153, 38 Fed.

e‘groups without regard to the merits

e Reg..28762 28764 There is no way for the government.to eliminate
' such threats ent1{ely, w&thout becoming so heavily’ involved in the-

. business and the/ireedoms of broadcaster and: citlzen as to constitute,
~f:> itself, a greater threat. However, ‘on a showing that either party

~ has abugsﬁzthe procésgpg of community d1alogue, we will seek to ascer=-
. - : .
tain whéth®r Commission action would, be appropriate. 14/

i : —
.t P . s o ' o /.

35. Our consideration of the comments in this, docket, as well

_as‘examplesgbf cAtizen agreements that have come before us, has led

-

us to the followipg conclusions.xiCitizens“in a station's service
*° area can make va uable contributions to broadcasting by communicating
to the station licensee their perceptions of what the public interest
requires. Licensees, ikf)their part have an obligation to- seek out
c1tizens views, weigh them, and propose programming and operat1ng
practices to serve the public interest. The Commission's role is to -
establish pr0cedures to facilitate these processes”,and to determine

whether licensees have, in fact, re:sona/}y served the public.

36. -One recent result of the dialogue between citizens andqﬁ&

»

b oadcasters/bas been more or less formal agreements, in which licen-

. seée updertake td operate in certain ways perceived by the parties .
" : 14/ See Northwestern Indiana Braadca ting Corporation, FCC 75-1085
. ) f(l\975). - . . . 3
F Y g
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to the agreement as serving the public.interest. "While we encourage

community dialogue, a licensee is not obliged to undertake negotia—

tions or agreements. However, if a licensee does enter an agreement,

the following policies will-apply

. v

L T

37. The obligation to determine how to serve the public interest

1s personal to eech licensee and may not be delegated even 1if the N
licensee wishes to. Therefore, agreements must npt take responsibility

for making public interest decisions out of  the hands of a licensee.

Nor may they prevent it from changing the way the station serves the

public interest as the licensee s perceptions change. ke Commission,

.- however, - does not want to intrude unnecessarily into the processes of

local dialogue and the exercise of licensee discreti°n— Thereforé’ <:\;//;"
w

_considerable deference will be given a licenseé's determinations of ho

to-serve the public interest, and the Commission will not prescribe or .

_prohibit any particular agreement terms, so long as they are not unlaw-

« ful or violative of particular Commission rules.

38. To avoid unnecessary government interference, we will examine.

only written agreements, which either asp incorporated in the licensee's

renewal or other applicatiomn, or which come to us upon complaint or

request for formal ruling or review . Such agreements will -be cons1dered'\

to the follOWing extent:

(a) ' We will review them to determine whether_they impropefly

. delegate nondelegable licensee responsibilities, whether

they'improperlyﬁhind future exercise-of the licensee's
. nondelegable discretion, and whe ther they otherwise
~ _ complp gith plicable statutes, rules, and policies.
(b) Substantive agreement terms constituting proposals of
’ future per ormance will assume the Status of representa

. T tions the Commission, ifzmade in an application sub-

tt: s ﬂilmitted to us,fand will be -treated by the Commission as

S ~ dre all promises of futire performance The licensee
.._will bé free to modify the representations laterL§E§§

~ we . would ask to be informed if the changes are

A » , . ‘,{i r

-—
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—_ ' ' significant. We may ask -for explanatign of anv devia=

e tions that appear to be substantial - . o

[ .

B %9, If the Commission finds an agreement improper, it will so.
' ‘ advise ‘the parties, ‘who mggy wish to" correct the defects) Pr ions o£
any agreement that rely on invaliJ terms will have no forcé and effect
before the Commission. Sprious abdications of licensee responsibility an

will raise a duestion about.th licensee's basic fitness.

40. The success 'of the dialogue and agreement processes depends
on the good faith of citizens and licensees., The Commission will con- ':
sider appropriate action if- there is evidence any party abused the * :

processes or acted-tn—bad faith.

] -
- . . N N .
- SN . -

v 41 Because citizen agreements may be of interest to members of

4 ' the public in the station S. service area, written citizen agreemenés

.

must be placed in the ‘station’s public file, as specif1ed by the5§mend— .
ment to Section 1.526 set forth in Appendix B. .- ' C A - e

o ’ 42. The Commission recognizes that oral understandings and agred-

[

. v ments may be .a common practice. {j&er, becau of inherent problems

in establishing the existence and teéyms of suc agreement ‘the Com-

mission will not consider themV (0f course, an ‘oral agfeement is

-the bas s for a license application representation, the Commission

would treat that representation like any other, without reaching the -

t

underlying agreement.) The Commission, likewise,_will not’ requ1rej;> L
s

L it
[

NG Lt that station public files contain information about oral agreement
. . N ) o N

43. Finally, the Commission will accept a statement that angagree-
&tition”

ment satisfies objections which otherwise might have generated a
to deny, but we cannot give ‘effect to an agreement purporting to preclude,
th!\filing of a petition to deny. The parties' basis for theif agreement
should be a good faith determination that it promises to serve the pub11c
interest. M _' o .

44, Once'a petition to deny‘%s ?ﬁled thé Commission is bound to

consider its merits, even\if the’ petitioner EiqueStS its -dismissal. 'A
2N
petitioner is free to withdraw his challenge at any time, but such an

¢

action would not necessarily dispose of the, igsues raised. -

-~
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i | _’ ' (Tf} For the foregoing reasons; the policy set forth above is

. ADOPTED; and Section 1. Ség of our Rules 18 AMENDED as shown in )
Appendix B. ’[Appendix, B is not reproduced 1 Authority for these
_v.‘ oot :._ actions is found in S ctions 4(1), 303 and - 307, of the Communications
b Act of 1934 as amende s effective January 22, 1976.

AN ¢ : 46. 'IT’-IS,’ FUR R RDERED That th'e proceedings in Docket 20495 A !

. . are terminated. - . ‘

FEDERAL COMMUNICATIONS COMMISSION -~

RRERE o, L : : . Vihcent J. Mullin_S_ ' i .
s - e o o ¢ Secretary : _ - :

. T Rtta’chmer‘,rts v .. l \ . s R
- " NOTE: Rule® &hanges n will be covered.by T.S. I (74)-4. - . /
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B, ‘ L \ Appendix C / '
Ty WHY SETT NTS~OCCUR--AN ECONOMIC APPR&%CH : //i

. ) a
. ) i

. - /
a8 . ' . . ’

L ‘ Note: The basic purpose of &his appendix is to provide a
nontechnical description of some of' the economic factors ‘
operating in the petitioning and settlement procgss. The
"material is organized and Presented in a manner Yhich will o
hopefully be of use to readers with little or ng¢ prior .
exppsure to economics.’ Therefore,. at some polfits in the
sentation it {s necessaxy to gloss over fundamental but ' -
relatively technical aspects of the analysis. - Readers .
interested in a more complete and rigotous: discussion#
the economics of litigation and settlement should refe;;
to: J. G. Crass, The Economics of Bargaining, Basic: Books,‘

New York' City (1969); J. P. Gould, "The Econoﬁdcs‘of Legal , .
v Conflicy," "2 Journal of Legal Studzes 279 (1973); W. M. '
- Landes, "An Economic Analysis of the Courts," 14 Journal
of Law and Economics 61 (1971)2 R. A. Posner "The Behavior
. .of A nistrative ‘Agencies," 1 Journal of Le@al Studies 305
- [(197Z); R. A" Posner, Economic Analysis of Law, Little,.
-  Brown & Co., Waltham, Massachusetts (1973), especfally
Chapters 23 243 and™R. A. Posner, "An Eeonomic Approach
*  to Legal Pr dure and: Judicial Administration," 2 Journal
. , of Legal Studies 399 (1973). ‘ .

. Why do partie decide to settle out of’court rather than continue
' ldllgating7 Althozgh the questiox’is a. complex one, as an initial ’e
:>;‘ proposition it 1is safe to assume - that - a party will not settle if he \\\

feels he has something to gain~by litigating. More precisely, the
. o
. » . utility a- party expects tg;ﬂerive from a settlement must be greater °’

than the utility he expects to derive from litigation 1f a party.is t

to consider set/lement. And since a settlement requires an agreement
'between both parties,‘it stands to reason that both parties must" feel

that their respective q"efits from settlement would be greater tha ,

or at least equal* to,'their expected benefits from 11tigation if a

1 .
’ . fsgttfement is ever\_to occur. . . .

o ;;te requirement that both parties view a settlement as eing
more fitable7than litigation is a necessary but insufficient con-
.dition for the settlement of a.case. It is conceivable'lthat both
% parties may agreevthat.settlemeng is in their mutual begt interests
- . but canno{ ag:ee on the  -terms of the setzlement. : '

: : “1’89 ﬁd\\ . .>' ~

. /\ . ‘N&' i B

’ . L4 : . . o . 4 ¢ "'
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. Therefote,*in order to gain some insight into conditions that \\\\

. lead some cases to be settled immediately; others tq‘be settled after

part of th 1itigation process has been completed, and still others
to go’ thr&?

ugh the entire litigation procedure iéris necessary to com-
f’\\* o pare the broadcaster s expected losses from 1itigation with the peti—
) tioner's expected gains. If the broadcaster believes he stands to
) @10se more from continuing 1itigation fhan the cost of a settlement
‘ and if the citizen gyoup believes it standgffo: gain more from settle-

"ment than from continuing 1ithation,‘then the foundation for a ., ~

: settlement exists.- : ) \ ;v:> : T
' . ' ' ) - . ) . - k .
The Four Phasés of Litigation// . o - Py

For purposes of this analysis the 1itigation process volved

in prOsecuting a petition to deny Ot a éompeting applicati n~is S z
LI divided into four distinct phases« The first phase involves the ":/).
- “ in1t1a1 citizen group filing and the broadcaster s response. The '
: second phase’ enchpassgs“the Commission's internal heartng and deci*
. gionmaking process. The third phase begins when the issue is appealed
» J) from the COAr;SSIOH to .the courts. The final phase is not.a_procedurai,

ﬁuridical phase in the sense of th st three phases, but describes'

the ounpome of Jthe 1itigation proceSs. For exampIe,' f At the end of

n the first three phases the broadcaster 1s) equired to (pass his 1icense B

.fto the challenger, the fourth phase describe the,effect‘of that

.
° , K .
. . . ¢ . . . 4

T . : 1. , -
; _ tn}nsaction on the broadcaster and challenger.‘ - .(//f* .

4

The Decision to File o ' : o S

o, -

The dec1sion ‘to file, a petition to deny is Ih ‘the hands of the
citizen group, not of the broadcaster. In deciding wh@ther to file a'

. . - --petition to deny or’ whether to approach athoadcaster in sope other f_~1:“
L, ' P 2 . ey -
LS - 1Cases often skip back and: forth between phases. A case. may, U
' for example, go from the Commission _o'.the Court, be remanded ‘to the +¥e.,
s ~ Commission, and,;hen'pass to. the Court again for a final regolution, 'f?'f
{ ©* The analysis could,be expanded to accomnt for such ‘possibdlities, but
_ o the exposition would begn 'h more complex and thé underlyipg modbl o
%" o would not be aggectej erefore *a simpler four-stage model is used'.,.ﬂl
N . ., . N
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fashion, a\citizen group will estimate thé‘benefits it’ stands to gain ' -
- A ) from f111ng a pet1t10n and compare, those benef1ts against the he e?xts

that wbold result from attemﬁbing to influence braodcasting through

“alternate means. If fﬁ? formal petition to deny process seems th

most effective rpute; then the citizgen group will file the‘petitﬁon;'

A But if other procedures promise fo be ‘more R uctiVe,‘for example,

R informalpnegotiations with the broadcaster or a petitfon for rulemaking
through the Commission, then ci%izen groups can.be expected to engage
in thesefpther aotivities before embarking on the_formal petitioning
process.’ o ' ;ﬁ S :

For purposes of the model presented in th1s appendix,,it is
assumed- that a citizen group has alteady decided to file a petition
to deny.‘ Thus any agreement reached would, as described ip;Chap IT1

$ be a "post-filing" agreement The model begins with a consideration of

the alternatives facing a,broadcaster once he learns his renewal appli-

cation has been challenged by a petitfon.2 N -

An. 1ncUmbent 11censee has nothing to gain from a llcenﬁe challenge*

or’petition to’ deny.3 .He'can.only. Jose the licensé he already has;
; ;. N | }
plus thé& costs Jf attempting to end that }icenﬁe %efore%the Commis-

sion'and in the dourts: - S . S
Once .a pet1tion or challenge is f11ed theihroadcaster finds him—
i -“’?self in phase one bf the 11t1gat10n process.’ e - realistically hasvno
N .ch01ce bUt to ‘incuy some légal ﬁees in responding, and he will 1ncur'
'these costs with a probabflity of one-—the& are a certainty.

R L e L e

= Chapter 1I of this report conta1ns a more complete description
. . ", of the alternatives availafle to cittizeqp groups, as well as a dlSCUS—
: ‘ sion of the alIocation of consumer group resources.‘ *

’

o . 2The model ‘could be expanded to_ipclude the poss;bility of "pre-
, “\\ frling" settlements but _again the notgftion would be made morepcompleg
N N 4 ‘and the “substantive results ‘would he naffected ﬂ . '

3The small pPX obab111ty of the b oadcabter benefitting from a - .
valuable ‘precedent’ sffengthening*his position against future chal-'

R - lenges is &1scussed on pp 189-190 below '7:..- R R
( .',.‘ ] : N { d \t" VV " T f
’ - : . . ’ : .. [ N . .
.t sy ) T
. [ Ko ".. g4 o -
AN 8 L ¢
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Let the costs of li&‘gation in general be denoted by X and double'
; subscripted ‘to indicate: (1) the party who will” incur those costs with R
tHe ‘subscript b 1ndicating the cost will be byrne by the broadcaster, ‘
. and (2) the stage at which the costs are incurred with the subscrlpt 1 - »
. indicating the costs are associated with the first stage in tHe litiga— ’ }%

-tion process; th:‘subscript 2 indicat1ng the costs'-are associated-with A
3 ‘the sédond stage, etc.j Thus the. litigation costs expected to be incur-
ﬂ\\4ﬁu red by the broadcaster 1n replying to the citizen group in- phase one . - o
: can be written as Xbl These costs can be interpreted as. thg,sum of R
' legal fees plus management. and station’ personnel time conSumed during
. the first phase.l Xbl can‘also be interpreted as including the ‘cast of
any programming change which the broadcaster makes as a result of being
14',‘v{ placed in phase one of the litigation process.2

e matter continues to the second stage and ’ goes .to hearing, ‘«\ i

then the ekpected costs to be.incyrred by the broadcaster are xb2

But when- the citizen group files its initial documents, the brOad—

4

caster 1 certain whether the matter will ever get as far as a

hearing. The petition or cHallenge may be dismissed by the Commis-,
sion f r a var1ety of reasoﬁﬁ- It is also possible that the citizen
gr0up i1l w1thdraw from the proceeding. «But 1f the citizen group “
withdraws, the broadcaster must also consider the possib}giﬂy that
the Commission's staff will enter EEZ case 'and prosecute in place of ‘.
. the citiéen group. Let the broadcaster s estimate of the‘probability
| of the complaint ever reaching phase two, including the probability

that the Commission's staff\will enter. the case and prOSecute on its'

f»‘; own init}z{;;e?\be’ described a¢° 2:3a o ’i»; - ,
. ' . . ’ V. . te

Ss ¢ . : '
' 1For an attempt at estimating these c0sts, see PP. 93 10} above.‘d

. 2The amount the citizern, group decides to spend in prosecuting its"

1 case may well affect the’ amount the broadcaster: decides to. spend in
defending his case. ' Thus X may also include a factor sensitive‘to the
e strength of the citizen group challenge., For .a more complete treatment

;_7 ’ ' of this "interaction" effect, see pp. 191 192 below.- ’ Lo

e

3For present purposes, these probabilities are measured as of the . %

morient the citizend” group files tts first.motipn, The probabilities '

o \will change with time as the case progresses id more - 4informatioh is
gathered This complicatton is dealt with at: pp 183 184 below.*A,_

. | o
kN '.‘ 3 - . “
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: stage three are Xb3, and his estimate of the probability of the ontro- - _—

Ty N

L I

v

>

. else -he would sell the station. For a discussion of the problems

Beyond the secox d stage, ‘the hearing stage, is the possibili y of
a court appeal and urther litigation outside the Commission. ‘Th Sk

broadcaster s ‘expec ed litigation costs if the controversy ever I aches~' e

verSy ever reaching stage three are pb3 - ». _ I - ‘“ | S ﬂw
- Finally, after the controversy has passed through all three = . : \}
stages of litigation, there is the possibility that the broadcagter = \
will lose his license as a result of the petition ,or challenge. The "\ -\\
broadcaster $ perceiVed probability of this event occurring is 'ba;- ,-.: i -§
Lf the license is lost the cost to the broadcaster is the valde of °

his station 's frequency rgnts plus'whatever value the broadcaster *

places on his being. a’ broadcaster owning the license in controversy. ' -
Th1s loss is- denoted by- Xb4 1 o

' Thus, at’ the moment a citizen group\files a petition to deny,:

: a broadcaster can estimate: the cost of degending his . 1icense as

(l) the sum of the legal’ fees,‘station persbnnel time, and the’ cost

” of_programming changes to be incuvred at each stage in litigation,

mult1plied by the probability of the controversy ever reaching that .
stage -of litigation, plus (2) the probability of eventually Jlosing

' his license multiplied by the” value he place!'on the license he may

2
lose.” ‘Denoting this expected cost to the broadcaster as Cb’

5

. .
‘. - “ : . ‘e

(1) Gy =Xy ¥ Ppo¥pa *Pr3¥p3 ¥ Ppa¥ps
1Thls is. not to be confused with the market value of the sta-
‘tion. The market value can be considered as the absolute minimum
value that cap be placed on X4t The broadcaster must value his
station at a price equal to or greater ‘than its market price or

created by’ evaluating property at its market value in the legal
process, especially in eminent domain’ proceedings, see Posner,’
An Economic Analyszs of Law, op. cit., pp. gl 24. .

2Since the litigation process is spread over time, thé/broad— S _
caster will discount the actual costs he expects to’ incur to yield ' ‘ f;~»-
estimates of. b3* and . . Thus, it is implicit that the L
.broadcaster is also making an estimate of how long it"will take to - P
reach each stage’of litigation in order to arrive at .an expression '
.such as Eq. l} 2 . . . . Gl -

* -



e }Aklamount less tha or, equal to.-. Cb’ then the broadcaster will

_ested in negoti ting and not litigatingu; But for a- cltizeh rOUp.to

L : of litigation. T'erefore, lf the-perceived value to the citi en
' group. of litigat

o .,"a settlement is

- Thetdeterminant
. the determinant

°

? . . l:' - . “ . . . . 3 N
‘ of Vt S ‘:n;; e o .

“t

: The Benefits o

Wheﬁ a cifizen group in1t1ally embarks on’ a petition to deny,
1t fiust value, lthe benefits that it belieVes will result from the

NPT L cod .

petition more’than it values the associated costs. Thus, if the

L

sum of costs and benefits to/the citizen gr0up at each stage is '~

1

. denoted as X c2’ 3, aud X, (where X 4 is defined as the value‘

to “the c1tizen group of prévalling in its'petition and having the

Commission depose the’ broadcas£9r from ‘his frequency), ‘and if the

o

c1tizen group s, perceived obabilities of, reaching each stgge of -

1itigation are denoted S Pc3r Pe3o and pFZ; then,’_h‘:,,'v'~i'-v
) / R
(2 Ve =Koy F K * P-c3’;(c3'l'. Pca?‘ca P
‘the total expected value'of the petitioning process, must be greater
thangzero. ' |

LIV
/
/

!

- ¢ P o

1It is, however, possible for the net benefits at .certain .-
‘stage to be neg ive. 1In that caseé the net positive ben fits at -

" .some other stag (s) mast be large enough to of fsét those negative _
benefits. Should_ the benefits ever drop below zero, it would be -

" in the' citizen grOup 's. bes@ interest to simply abandon the'petition.

L stages, the citizen group will have to. discount expeoted ‘costs’ apd
/ n ' benefits so as to éxpress them ifh te7ms of present values. .

~

.
e . ..

Evidently, if ‘the’ citizen group ts willing to, Se ['f rrag” .

of Cb have, been described in Eq (l), but what are .
M ) ‘_ ‘.:

S
Petitioning for *the CitfZen Group-~ ~ - =~ "7

o . Again, since the’ various costs and- beénefits will Qccur«at futuref.”

§
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v et Thué the neceSSaFy condition that Ve fbe'can also be written/

-

o ;o \& as. o ' _‘\\ e e ;i..ﬁmm_,niu___l . :%f%f”(f ul:c
\ ) Xcl c2xc2 c3ﬂf3 tre xbl + szxbz + p1;3"153 + Pblxba < //'

?_ "L\ . . ! “. T .'. = \ / ‘ /
' \ S

b /

~ ggttlement at VarioLs Phalses of Litigation R Y /
Equatioh (3) deScribes

necessary condition for, a settlement as. .
the cit1— . ‘
zen ghoup s filing o( a pe. itipn or challenge. But ‘that 1s not theronly
/. . point a: which a’ settlement d

. pe ceived: by the parties ‘at the . instant immediately preceding
Na

occir. The parties may sett e'during

'

K /.)/ anx pbase or upon the completion of any phase.. In the WPIX settlement,'
//" ‘;.'for eﬁample, :::\parties reached an agreement after a hearing was com-
/ . pleted\but before a final Commission decision was entered In terms

. of the model Lh settlement took plaoe during, phase two.

’
/

Why may as ttlement occuf after the parties have embgrked on
./

.

litigation but n t'beforeZ f - _ ) . _'/

B .

)

"As .the. liti ation runs its course, each party will revalue and
g reassess the meri of its case, 1its interests in the outcome, and .
b the probability o prevailing ‘at each stage. A loss at a hearing may,.
<. for example, cause a party to decrease his estimate of a favorable out-

»

come - and may thus mahl him willing to offer more in a settlement 1f he

is a "broadcaster o accept less in a settlement if he is a citizen
group.' Thus the P rties estimates of p and X at the beginning of
litigation may be ery different from their estimates of p and X
) -‘ made on completion of the first or second stages of litigation.
Ve : “In order to indicate that' thk variables in Eq (3) describe the’
;" : ) parties estimates 1S of the mﬁmegt litigation begins, the superscript
S 1 is added to each variable. Equation (3) can. then be rewritten as
Eq. (3a).. "ﬂ ’ k }
JE |
(32) X + Pllez + Piaxi3 + 24 Xgy < Xbl + szxbz + pb3xb3 + pb4xb4
- ; i;
See pp 125—126 ab& '

R 15)5
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At the end of the first stage of 1itigation, 11‘and xbl wi11
"azgeady have been incurred “AS pf the beginning of the second- phase,
" tRese are sunk;costs and neitherlgarty can recover thém. Since the

- outcome of the first stage may have a1tered each pag&y s estimates
'.Of Pys p3, P> 2, 3, and XA when the time comes to consider a +

settlement at the end of the firbt stage of litigation, ‘the. necessary

condition changes from that described in Eq (3a) t? the' one descriBed .
Ctna. Qb e

| .
. e : b _ AR *
. . i L
i

Lo~
.

v \

: 2, 2.2 2 | 20y R LY
(3B) Koo+ Peges ¥ Pes¥ed —xb2 'h3xb3 NLYA YA

R

. . K S . L . /
. . v' Note that each variable is,superscripted with 2 to. indicate Lt
is an e t1mate made at the time of entering the second stage. of 1iti—"
-gatlon. Note a1s0fthat piz and p22 have been omitted since they now-
) equai one: . if. the part1es decide to eontinue 1itigationL then enter—

ing phase tqu&sg; certa1nty, since that is the next step in the -ak.
' ‘ litigative proce¥s. ' ' : ;\'

. Slm11ar1y, the’ qecessary condition for settlement at the beg1n—
;. v L 4 . . .

[ nlng of the third phase is'

/ | S 3 3:3 .3 3.3 .. e
. - (3c) ,¥C3.+,P Xc ' )

And  upon the close of the litigative process, if the citizen group:
has prevailed, there still remains the possibility that some side"
afrangement may be worked-out-between the parties. . The necessary c0n—.;

dition for a settlement at that iate'stage is a B

. . o ..:»'V?- . . _' i} [ ) ‘_.. K 1
THus the four—equation system of Eqs. (3a), (3b), (3c), and (3d) ' i

descr1bes some necessary conditions for, reaching a settlement at each -
‘ \
step of thé process,’and it can be seen why a settlement may be possible

at a late stage but impossible at_an early stage.

U I
) LN . /‘.'. . v‘ “‘,

A

-l
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" The Circumstances that Give Rise to: Settlements° A Simple Model

>

Up .to, this point the necessary conditions for settlement have

©eeetep e

been. described qnly in general terms.' Wheh will. the- conditions of
& Eqs (3a) (3d) be satisfied so that a settlement. actually results7
 One means of approaching this question is to examine Eqa (38)—
1 (3d) and consider what happens'as each party's est1mates of p change
1 ‘while the estimates of all other variables remain fixed.. Suppose
‘that in Eq. (3a),l . xbl,, xbz, xb3, and x xba |
e _‘¢Then at each stage each party expects his own coets of litigating
to be: equal to his opponent s’ costs of litigating. The only factor

‘: that can differ between the parties now is their!estimates of p.

s(gg/imates of P
sat each stage of the procesj then Eq. (3a) will be satisfied as an

' If each party s estimates of p equal his opponen

.identity. The parties will then be indifferent between litigating

.and settling.2
f If the citizen group is relatively pessimistic of its chances
‘ Y prevailing, then its estimates of P. will decline.% JZf the
broadcaster is relatively pessimistic as to his chances of prevail—'
° __-; _.y~1ng, then his estimates of_pb will increase. In either case, _the
- effect is to decrease the value assigned to Vc as tompared to the;';

.yalu% ass1gned to C thus.the inequality of Eq. (3a) will more %'

5
‘likely be sétisfiedt

. Consequently it ca) be seen that-when tno parties either. agree
as.to_the probability of the outcome of their suit.or.when'each party
is relatively pessimistic'as to his chances'of prevailing, if all

other factors are ‘held constant, the po#sibility of a settlement
R 5 . . e . 3 .
L : exists. ' A i s

-

e ' o . 1It is not necessary for the equality to hold at each stage.
' The assumption is made only for the sake of expositional Convenience

2Implicit in this statement is an assumption as to the risk
v aversity of .the parties.* The effect of attitudes toward risk is ..
' discussed on pp. 187-188 below. '

[

v 3This must hold for ‘estimates of Pq associated with stages’
whére the citizen group expects net positive benefitsk o

»

‘1;9j7- s
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is relatively optimistic as to his chance% of prevailing, then Eq.° (3a)
will not be satisfied. Instead V > Cb’ and the broadeas ler would not
be w1lling to offer the citizen. group as. much as the c ‘
feels it could gaﬁﬁlnrlitigating No settlement would r sult bgcause‘

.' ‘edch party feels that litigation is in its best interests

o Preci$ely ‘the same analysié can be applied Lo Eq (’b), (3c),
(3d)1 and the results would be ideptical If at -any. stage of. the .

process, the parties‘agree as\to their estimates of p, r each is -

grelatively pessimistic as to his estimate of p, then thé foundation

for a settlement exists. o , _{ /
' When can the parties estimates. of p ‘be expeéted o conform to

a pattern that would give rise to settlements? .One, wﬁy of answering
~thls\question is to’ begin by assuming that both broadcasters and .
c1tize groups initially have the. same Information available to them.»~

”Most of th1s information is in the form. of past decisions .on similar

"cases, i.e., relevant precedent. If both parties are also ‘equally

'capable in 1nterpreting relevant precedent then‘any disagreement

a‘g} E

between the parties would be attributable to vagueness in the pre- I

cedent, When precedent is an uncertain guide, there will be room

‘f{ for reasonable men to differ-as to the outcome of a case, but when

precedent 1s firm and unambiguous, reasonable men will genefally
agree on the outcome.2 Since there is no a priori teason to believe
that d1sputants will tend to have either mutpally optimistic dr
mutually pess%mistic estimates of p p, the only. possible generalization '

is that a solid—body of precedent will lead to equality in the parties'

estimates of p. Since all other things. are constant, - equality in the

" parties' estimates of will lead to settlements. Therefore, ‘it -seems
P . : X ; :

o - R ’ .

P ' .- N : . ) .‘;,
lsee Posner, "An Economic Approach to Legal Procedure and Judis " '

cial Administration," 2 Joumal of LegaZ'StudLes 399 421-627 for -

a disqess1on of a similar,topic. N - .

A firm body of precedent can be thought of as generating .a - -
distribution of p's with a low variance from which Py, and p are . '

drawn.ioA vague body of precedent can be thought of as generating
a distfibution_of_p having a large variance. . -
. . . - . N .‘ - . . >
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l.' _ that a firm, well—established.body of precedent would promote settle-
..ments, whefeas vagueness or uncertainty in‘brecedénts would ﬂromote
/litl,gation.1 ' -

- Kt U Now, instead of considerlng the effect of changes in p-as X
remains constant consider the-effect.of changes in X as p remains. .
fixed, and when all broadcaster p's are equal to all citizen p S,
. ,’:IE.xcl. xbl’ c2 = b2’x 3 ‘Xb3’ and xb& = X 4, then the equality .
" of Eq. (3a) will be fulfilled Ihus,.when citizen_groups feel they
‘e~ .  stgnd to’gain only ‘as much_as broadcasters'stand to -lose, both sides
are indifferent between'settlement and litigation. _;
B If Xb }s consfstently greatéE;than Xé, meaning that the broad;~
o caster has more to lose than the citizen group stands to gain, then

hf; ;,CV--will tend to be smaller than Cb,and the inequality of Eq. €3a)
"' ’ 1’111 be satisfied. But .Jif the‘stakes are -larger for the citizen-
group than for the broadcaster, then settlement. wilk‘be impossible
b since the broadcaster will not be willing to-makes a large en0ugh
L. . :”offer to the titizen group to conv1nce them to forego their liti-
e '

nygation. . o ’ - v

A -
.

~

ﬂhe analysis can -be repeated at each stage ‘of ‘the litigative
'process with' the identical result: If both 'sides have the ‘same . ~
ya ) ' iamount at staﬁeD the part1es will be indifferent béetween litigation
v and settlément. If the broadcaster has more at stake than the citi-
'zen group, then he will be willing to enter inte a settlement. But

if the c1t12en group has: more at stake than the broadcaster then

. ‘no settlement will be possible. . ‘ N . o .

The Effect of Att1tudes Toward Risk .

. _ . Engag1ng ih 11t1gatlon is a risky prpposition no matter how ;
: - . L -
. ) \ o - : Y *
n . ' lsee'pp 56 60 above for a discussion oiﬁsimilar points in the’
, ~context of, the caseload change theory A ' _
”1. . Again, it is not necessary to assume all p 's on one side of
— ~,  the equation ~gr_b_e_equal_‘to the corresponding p's on the other-side

. of the<equation, but'it is a useful assumption for expositional
"purposes and ‘does not change the analys1s. . _ _ .,

3Again this 1ndifference depends on attitudes towar isk. See
below. o - - - _ { *

*
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confident a party is, there is,always the possibility that the outcome
of trial will prove that all prior expectations were incorrect. Since

litigation is alwaYS a risky affair and since-the alternative-—- = .
_settlement——is a relatively riskless proposifion the parties atti—.

tudes toward risk play an important role in their decision whether

to settle or litigate. /’T: | . _

Suppose an individual has a choice between a 50 percent chance

of winning. $lO 000 and a certain payment of - $5 000. -The expectedq

value\of the 50 percent chance of winning $lO 000 is $5 000 and thus
- ds. equal to the expected value of the certain payment. But there is )
always the unattractive chance of winning nothing, and the much more
appealing chance of winning $lO 000. Whether an individual prefers
the gamble to the sure thing" depends on his attitude toward risk.

‘ If an 1ndividua1 always prefers the certain payment of the :
expected value of a gamble to the gamble itselfdrthat is, in the -
preceding example, if the certain payment of $5,000 is preferred to.r
the 50 percent chance of. winning $lO OOO then the individual is &

said o be risk averse. Risk aversity is an important factor to

Consider in analy;ing the litigation settlement choice. Since a

risk—averse party prefers a certain paymeht to a risky payment, he__
_v—waTfTh effect be willing to pay some amount in order to avoid risk.

Y .
In germs of the example, a risk averse party may prefer a certain s
\¥ayment of 84, 900 to a 50 percent chance of winning $10,000. The

$100 the party £oregoes is similar to an insurance premi\}\\nd is

related to the degree of the party s risk aversity.' In the eontext )

of litigation where there is Some risk associated with the expected

value of litigation and no pisk associated with a settlement, a

) risk-averse party may well be willﬂmg to accept a settlement smaller
_thaq\ghé,é§;§:1ea benefits of litigation, or offer. a settlement
greater .than the expected cost of litigation, simply to avoid the

risk associated with litigating. gihus, if the parties are risk

averse, there is an additional ‘stimulus to avoid litigation and set-

- ey

‘tle out of court.
~— ) : » .

1For an analysis of ‘the effects of a positive affinity for
risk-—that is, litigants who are gamblers at heart——see J. P, Gould

~
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The Precedent, gLfect and Deterrence

.; - Few lawsuits are prOSecuted in a legal vacuum.~ There ié generally
some body of lay that is, at least tangentially relevant to the case at
issue and those” precedents, through the power of stare dec%eos may '
influence the outcome of the case." '

T _ Just as parties to an active case look to._the past for relevant

s precedent they also consider the possibility that the case_ at issqj
will set some new precedent or, strengthen a weak, bld precedent and
‘thereby affect controversies yet to aris Since an, activé’case may
set a valuable precedent for use in controversles in’ which a party

. expects to be involved, a party who is considering the long run
impllcations of a lawsuit\may decide to’ see it through lit{gation,

‘even though a cheap immediate seﬁtlement may be possiblé, simply to
' . eut down his expected future outlays in litigation or settlement.

Ln effect a_party who follows this’ strategy has decided to "make

an-example of an early case in ‘the hope of deterring similar cases:
. « in the future: S . o ’ .

In the context of petitions to deny ‘and settlem!nts, broadcastprs
have‘kndicated a concern that agreement with citizen groups will lqad
to escalating numbers of threatened petitions and a continuous stream.
of settlements. Broadcasters recognize that they are setting pre- ‘
cedents by either settling or litigating. If the broadcaster feels
.. there is a real danger that a settlement in .a given case will lead
. to.an increased,number of petitions to deny, he may wish to litigate

in spite of the fact that in the case at hand it would be cheaper for
him to settle with the citizen group. ’ )

‘ Perhaps the most effective means of including this effect in the
‘model is to reduce X.D the cost.of litigation'for the broadcaster, at
each stage by the value of future litigatiom and settlement payments

’ which the broadcaster feels he has deterred by litigating up to that .
point and not settling earlier, and adjust X corre3pondingly. Thu&,.
if the broadcaster feels that immediate liuigation will have a strong
deterfent effect on future citizen challenges by'placing citizen groups

. ]

v

. "The Economics of Legal Conflicts," 2 Journal of Legal Studies 279,
291 293 (1973);,

.
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.

on notice that a settlement cannot be cheqply bought, the true cost

"_of litigating the present controversy is reduced by the: amount of/

~

future litigation and settlement costs that are deterred. Conse-

quently, Cb declines. Then if V temains fixed, the chances of. a-

’ settlement decline as the broadcaster s perceived deterrentAeffect
increases. 1 LT . : SRR ' = B
."r'» a * . ' ) ' - P - . ,'. . r'\ .4 . - 'v

Interaction_ﬁffects Between che.Cost of Litigationf(x)-and the
Probability of ﬁeaching'a Phase of Litigation'(p) -

The amount of money a,broadcaster or ctitizen gr0up ‘spends at’ _
one stage of the litigation process is not’ independent of the probar
bility of reaching the next stage in litigation or-of eventually
prevailing. For example, a citizen group that spends a,relatively
large sum in p:eparing and arguing the early phases of a petition -
to deny may have a better chance of making the substantial and

material showing of fact necessary to put a broadcaster s license

. in hearing Thus'a relatively large expenditure on X o1 will increase

fore bé computed with;effects on p in mind.

P 2 Conversely, a relatively large expénditure by a,h‘oadcaster in
defending an early phase of litigation may reduce the. chances of the
case advancing to a more advanced phase. Thus an increase in Xbl
would decrease pb2 ': o . ’

The interaction between earlier X's and later P 's for the same
party does not give ‘rise to serious analytical difficulties in the
model All that is necessary is the reasonable assumption ‘that -at *
any point in the litigative process each party will allocate his

resources so as to plaée himself in the best possible position. The

‘citizen gr0up will strive to maximize V , and the broadcaster will

attempt to m}nlmize Cb’ Each party's expenditures on X will' there-

E

[y

_ . ) / : K i
1The va1ue to a party of strong precedents.may also be related

,\to'the party's risk pref de. A risk-averse party who® 1s willing

to- pay for a reduction in uncertainty may actually ‘be willing to
undertake some very pisky and uncertain litigation 'simply - because

. the outcome of that litigation will clear some muddy 1ega1 waters -

and hopefully reduce future risks.

/

/

s

L. g



“

. - . . - ! : . . -
“ .

Interaction Effects BetWeen the Parties Legal Expeﬁses (Xb and X )

‘A party's expenditure .on' iegal services at .any stage’ of litigation

no& only influences the probability of ‘the case advancing to a later

-

‘a decision by a citizen gTO

_stage and the probability of the party eventually prevailing, “but’ may

also influence the optimal §egal expenditures of his opponent. Thus, o

p to m0unt a strong petition to deny .

’isubacked by eareful monitoring\of station programming and relatively
'flérgeqexpenditures on: legal services may call for a differ\nt strategy
_on the broadcaster s part than a decision by a citizen group bo mount

. a,more - modest monitoring and legal eff’rt suppoxting their petition to

'deny S AR ,:”, e v Y R . o

fexpenditure on litigative services. 1f we assume that both parties

.are continually adjusting_the

-

o * R

It is- therefore entirely plausible that each party s Optimal . .

expenditureaon litigative senvices 1s ‘2 function of the other-party s ¢

-fresponse to changes An their opponent s expenditures, then there,may

‘ not be a stahle eqpilibrium level of’ expenditures'on X. The values

associated with V and- Cb may be continuallyﬂfluctuating and analyti--

o cally unpredictable L v \s ‘ -lff. U a 86/////
A variety of assumption’s can be added “to the model a,’ to .

. eliminate this difficulty One' assumption is’ that one of the parties.

doés not.change his own behavior in response to - changes in his oppo-

nent's strategy A stable'level of expenditures will then résult.2

'lack the financial abilityoto make a significant res

This assumption may welI be realistic in tbe context of citizen

A

settlements. Citizen groups generally opera&e on fg[ed budgets and .

nse in-their

~ t

The problem is analogOus to the one faced y ‘a dnopolist in - .
determining his optimal production and/or marketing ‘strategy. In
the case of a duopoly,; each firm's production decision may: affect
the -optimal productiaon decision of his competitor just dss in this

" case one litigant s ®ecision to change his expenditures on legal
jtalent may affect his opponent s optimal strategy. Nash or Cournot

type bhrgaining solutions can be applied in such contexts.

2This assumption has been made in w M. Landes, "An Economic o
Anafysis of the TCourts," 14 Journal oft* Law and Economics 61 (19713,
and R. A. Posner, "The Behavior of Administrative Agencies," 1 o
Journal of Legal Studies 305 (1972) o _ .. .

, ‘ N v

ce T 2‘)23 - v .,. | .tev ) '”.l

evels of their own expenditures “tn o .
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- ownolitigatiye expenditures in response to a change in broaddasterlf:fvtﬂfﬂ?wﬂ
. expenditures. ‘Thus, citizen groups seem, strategically fixed wi{h '
With -

+

-respect’to the maximum amount»they can Spend on litigation. -
“the citizen group 's budget - largely fixed and with the broadcaster :; ' ?;'*
5afree to manipulate hds. own expenditures, an equilibrium can generally -
:4;be ‘found, and ‘the process described by the model will be stable._"
¢ - 2 - . - . T . . R i

. P . .
Ve . «

. ~Policy Impiications of the Mbdel

Much of the Commission s concerwlﬁwer citizen agreements centersb
.on broadcasters”apparent willingness to sign agreeménts that seem to~-'~:
- include 5ubstaptia1 concessions to citizen groups. The Commission ?'f R
.f°drS -these concessions impinge on broadcaster responsibility But
;why’do broadcasters agree “to. settlements that have the potential fOr ?kﬁ.*l-f
0, erod&ng the' broadcaster s firm’ control over his own station7 M “;‘3if3~
I - As outlined in theomodel _when ,the cost of each’ stage of thej
litigatlve procedure for the broadcaster weighted by the broadcaster s
A f';‘; . probability of reach ng that stage,-sums -to an amount greater than the: -
B | citizén's benefits a each stage weighted by the probability of reach- T
j * v ing that stage, -then{a necessary condition for settlement exists.' _'-w .
' o Under fhes% circumstances if the expected cos;/fg;/{he citizen group t?“f;;w

is subtracted from the expected cost for the roadcaster,'the differ— RN

R, ence, say Z, is the maximum value of . the settlement the broadcaSter ;fia'}f
‘ will ,offer® the citizen group When the Commission ijects to the j ‘.';ﬂfh"f
large- concessions being made by broadcasters, it is in effect com—, _E,f;
"plaining over the allocatian of Z between broadcasters and citizens b‘
and eompléining that the: value of Z offered to citizen groups is ‘-f
o 'actually too large . - -i . ";i AN |

. : . i A

. . Unfortunately for the . Commission, this_problem is largely of’z"

';? o g' oo its own making and is not the’ fault of broadcasters or’ citizens As- L
' 'was demonstrated. in the body of this report the “costs of 1itigation:‘
. i : ”( .
o ) for broadcasters can ‘be fairly large and are generally greater than

'gthe equivalent costs for citizen gt0ups.' In the model s termino

-: - this implies that Xs > X " and’ that, all other factors equal, a-

' essary condition for settlement exists “The amountéby which‘xb

.....

: :exceeds X partially determines the size of 2. But since the : '.-qu\f,“'
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. Commission itsélf exerts a great, deal of influence over the'magnitude
s of - XS and- X «and since the Commission is in large part responsible fof

the high cost of using its own legal processes, when the Commission

objects to the size_of a settlement it is actually criticizing ERERN

itself for aLlowing the conditions to arise: in which such settlements

are 'malle possible. o -_ : T L : ",
‘f M This paint deserves emphasis. It i¢ ot the weakness of broadF '

cagters or the gvarice of citizen gr0ups that -allow large settlements
to ‘arise, If broadcasters and citizen groups simply act as rational
optimizers, then ft is.the nature of the process in which. they are
¢ involved that generates large settlements—-not any irresponsible
4’ behaviorlon their part. It is. the Commission that is responsible
" ‘for the nature of 1ts legaI Epoqé?ses. If the Commission took steps
to reduce the cost of’ defagding‘and prosecuting petitidns'to deny,
- wthe sizq of settlements coupﬂ be expected to decrease.. .
More fundamentally, the ‘model demonstrates that for litigation
to develop there must be-a differenﬁe.pf opinion betWeen parties. -
If ‘two parties are certath oé the 0utcome of a case, then either a
settlement will be reached or the issue 'will never be raised through
' 11 éstablished, the law can .
.'H e pervasive caieﬁaking by adminis-

litigation. Thus, when precedent is

_fend for itself and doesn't

trative or judicial bodies.vl dt*when the Iaw is ague, reasonable

.

differences of-%pinionabof 4, and ‘the volume of litigation will
‘increase. I ) - | .
Thus, ‘the Cotission's owr ingbility to firmly resolve cases’
t

ulate policy statements can be seen aB\a ‘major

,;g

factor contributing to the volume of litigation and settlement.
Furthermore uncertainty in Commission behavior generates risk for
all parties involved and if broadcasters are risk averse, then they
have a further atimﬁlus to choose a settlement with a certain outcome
over litigation with an uncertain result.‘

In all, the model demonstrates that much of the perceived
aettlement behavior by broadcasters and citizen groups tan be ' *
:explained"in terms of rational optimizing behavior im a world of

‘complicated; expensive litigation with uncertain outcaomes. No

o 208
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untoward aouse of Commission process by citizen groups or irrespon;’
sible- éiving—in by broadcasters to- citizen group demands 1is necessary
in order to explain the magnitude and frequency of settlement. If
the magnitude and frequency of settlement 1s viewed as a ‘problem,
responsibility for that problem’ sh0u1d be placed on those who have
created a complex and indecisive system of litigation——not on citi-
zen groups and btoadcasters who have no choice but to operate in
that world. " If the Commission does not 1like what it sees occurring
.in Ehe:settlemeng process, it might be more profitable to turn its
energies inward and examine ‘means of reducing the cost and uncer-

ainty of its own 1itigation procedures than to criticize.parties

-

" appearing before_it. .. ' ‘
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Append1x D
THE NATIONAL ASSOCIATION OF BROADCASTERS .
LICENSE RENEWAL SURVEY . =« o

The purpose of th1s questlonnaire is to determine how much.extra
, . o
time and money stations are forced to. spend to defend themselves

) ' against challenges to their llcenses——eithgr petitions 40 deny, or
. el competlng applications._ The questions below. refer to expenditurts
Ln addztton to thosé: that were madq_as part of 9HE regu ar applica—'

Y S tion for license renewal

l. To date, approximately how much extra time have sta lbn personnel.

(attorney s fees, . trial, ‘etc. ) has your station in urred as ‘'a’
result of the challenge to your license?.

$ .
‘ : R ® . ‘
3. Has the challenge. to yopr license been resolved?

R

o

. - yes *

If not: Please estimate the total out-of-pocket
expenditures of station personnel time that will
before the challenge to your renewal is settled.

osts and
e 1Incurred

» - .
Station personnel = v ) man—hours

-‘: Out-of -pocket expenses = S

~

Thank you very much for.yowr’help. Please return this queétionnaire

”

to: . -2
. - . . Research'Depart ent '
. : , o N.A.B, - . ‘
\ ' e 1771 N Street, N.W. ~
) ; Washington, D.C. 20036 !
= 2 ' - . R : »
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