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The American School Counselor Association is pleased to have
cooperated with the ERIC Counseiing and Personnel Services Information
Center to produce a series of monographs on subjects about which school
counselors ‘are expressing concern. Through regional meetings, groups
of counselors identified topics they deemed to be of high priority, and
five were SE{EEtéd for the monograph series. The series focuses on
broadenina the knowledge and enhancing skilis of school counselors in a
very practical sense.

I hope these monographs will assist counselors and counselor
educators to meet the needs of students more effactively. After reading
the monographs, counselors may wish to encourage ASCA to develop
additional publications on other important topics.

I wish to express my thanks to the authors, Donald G. Hays, Helen
F. Kristal, A. William Larson, Robert D. Myrick, and Dariel H. Nasman
for the quality Sfrtheir manuscripts. Also, my special appreciation to
Garry R. Walz and to LibEy Benjamin for initiating and sponsoring the
project, and reviewing and editing all manuscripts.

It is my sincere hope that this series of monographs will be &
valuable contribution to the work of s;hDoT counselors, counselor

educators, and other helping professionals.

Carel Peynolds . :
Interprofessional Relations Coordinator
American School Counselor Association
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INTRODUCTION

New popuiations to serve, greater deménds to demonstrate profession-
a1Aworth, thorny legal questions to resolve, and the need to acquire new
skills are just some of the presses being experienced by members of the
helping services. The demands for broadened services of counselors and
other helping professionals have increased notabiy in recent years. The
support for thosé services, however, has remained constant or diminishad.
Therefore, counselors are seeking more impactful strategies to deal with
this paradox of more to do and less to do with.

While the heed for new approaches and skills ¢learly exists, counse-
lors are plagued by the double-headed problem of resgurce§ which are
either difficult to obtain 6r too theoretical and abstract to be of
practical utility. A high:1eve1 discussion of child abuse has little
to offer the hard-pressed counselor faced with helping a tcrmented child.

Qur goal in creating this monograph series was to assist counselors
to acquire practical and immediately adoptable techniques and procedures
for dealing with current or emerging concerns. Initial discussions with
the then ASCA president, Don Severson, and later with the ASCA Governing
Board and Carol Reynolds, Ted to our identifying and prioritizing areas
toward which we should focus our efforts. With help from ASCA, authors
were selected who were highly knowledgeable about the functions of
ceunselors in these chosen arecas. Theirs was the task of culling from
the large reservoir of accumulated knowledge and their own personal

know-how those ideas and practices which would best serve p%essed, if
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not embattled, counselors,

It is our judgment that the prczess'has been successful. Five
monographs have been developed which deal with highly prioritized
counselor needs_and provide direct assistance to counselors. Singly
or as a series, they can help counselors to heighten their awareness
and upgrade their skills.

The titles of the five monographs in this series are: Needs

Assessment. Who Needs [t?, The Role of the School in Child Abuse and

Neglect, Student Rights: Relevant Aspects for Guidance Counselors,

Consultation as a Counselor Intervention, and Legal Concerns for

Counselors. In all of the manuscripts the authors provide a brief
overview of the historical background of the subject, speak to current
:trends and developments, offer a glimpse of directions for the fﬁtureg
and, most impaétant, emphasize new roles for counselors and strategies
counselors can use tc be more effective in their work. Readers will
also find extensive-1ists of helpful resources to which they can refer
for more information. |

The rewards for us in working on this prcject have been many. The
support, interest, and cooperatior of Iion Severson, Carol Reynolds, and
Norm Creange have been all that we could have asked for. The authors,
while not always agreeing totally with our ideas, have been most re-
sponsive in incorporating our suggestions into the texts: Perhaps most
of all, we feel rewarded by that certain look of discovery and §1easure
evident in the faces of those who have reviewed “he manuécripts. Like

us, they experienced the joy of knowing that here at last was something



that could really make a difference in what they do. That pleases us
immensely! Because making a difference is, after all, what we and

ERIC/CAPS are all about.

= o
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ABOUT THIS MONOGRAPH
|-
Gone are- the days when teachers and administrators possessed i
unquestioned authority over students. Today the courts have ﬁroad?;7

defined legal rights of students by their determination that students

granted under the Constitution to all Titizens. Although the Supreme
Court has ruled on a few significant cases involving student rights,
it has remained for the-States to interpret the law individua]Iy,
with responsibility for specific regulations, in many-cases, allocated
to Tocal school boards.

Dr. Larson is eminently qualified to séeak to the issue of student
rights because of his wide ekpérienﬁe. In this monograph he prov%des
a substantive overview of the development of student rights legislation,
cites court decisions with import for counselors, discusses spécific
areas in which counselors should possess Tega1 knowledge, and Eanciude§=
Qith a plea that counselors becomégmeudspersaﬁs--aware of Fédera] and
local regulations, responsible for communicating this knowiedge to
re1eVant school personnel, and striving always to achieve justice for
all concerned. |

For counselors who want to be truly helpful to Qﬁﬁers, fémi?iarity
with the issues discussed herein is vitally importantgand, we believe,
a "must." When legal questions or doubts arise, thfs monograph can
become a significant sourcebook and an inva]uab1éeéddition to a

counselor's professional library.
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STUDENT ,RIGHTS: RELEVANT ASPECTS FOR GUIDANCE COUNSELORS

A. William Larson

"Students have all their rights, and it's about time that they
recognized their responsibilities.” So say some in education, but
the matter of student rights just won't go away:

- There's something in my records that I would like to
straighten out.

- This school discriminates against me just because I'm a female.
- I was only exercising my right to freedom of expression.

= My ch11d must be a11awed to take that course; she has the right
to fail. .

- It's not fa1r to be suspended without a chance to tell my side
of the story. \

- I don't see why I can't ‘dress the way I want to.
- It may be legal, but it's still unjust.
- If you can't hélp my son, maybe.a law suit will do some good.
" A day in *the life of a guidance counselor, laced with some of
these concerns, may very well lead to his or her spending the evening

" hours in a law course. How e1se, 1t m1ght be asked, can a counselor

built on conf1dence and trust?

It is the purpose of this papér to examine asbects of student -
rights that are relevant to the role of the gu1dance counselor in a
pub11g SEhOD] system. The law is constantly evo1v1ng 51m1]ar1y,

: P = = - 3 5 5 A .
developing expectations of teachers and adm1n15tratghs, parents and

1
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stﬁﬁeqts are affecting the respoﬁsibi1ities,of the counselor. At the
same time, however, one can identify fundamenta]’principies underlying
the rights of studénts An understand%ng'of these principles is |
essential to effect1ve coun5e11ng, no less thah to anything else

:ﬁ;'that takes place in public schools.

-

\

The Legal Framework of Student Rights

It may be said, in a sensé; that there is réa11y no such thing

. as "'student r1ghts " The term does ngt appear in the U S. Constitution,
: 1nc1ud1ng the Bill Df R1ghts ‘Neither state constitutions nor state
- education statutes conta1n prav1s1ons spelling out the r1ghts of |

'Students. State and Federal court decisions, on the other hand, do-

' afford’perspeﬂtive-1n_th1s regard. The Tanguage of T1nker‘1 is

:1nstruct1ve wherein the Supreme Court, declaring uncdnstitutigna1
: schoa1 pa11cy bann1ng the wearing of black armbands to symbo11ze
op9051t1on to the war in V1etnam, he1d ‘that:

" First Amendment rights, applied in light of the special
characteristics of the school environment, are available
to teachers and students. It can- hardly be argued that
either students or teachers shed their constitutional
rights to freedom of speech or express1an at the
schoolhouse gate

J27 . Students intschodl as we]] as out of school are "persons”
) under our‘Constitution. They are possessed of funda~
= mental rights which the State must respect, just as

they themse1ves must respect thE1r ob¥igation to the

State.
Th ere it. 15' The Framer% drafted const1tut1ona1 protect1ons that

~

app1y to students as well as to teachers and others (1nc1ud1ng

s
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guidance counselors) in the school environment--and in the community
at'1§rge. As "perscﬁs" under our Canstitution, students are as fully
entitled to constitutionally protected rights as are the rest of us.
Citizens all, we share citizens' rights.

| The basis for many substantive rights Ee1ateg to pub1icrschoo1
opérations Ties in the provisions of the First Amendment: |

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press,
‘or the right of the people peaceably to assemble, and
to petition the Government for a redress of grievances.

Constitutionally protected procedural rights are grounded in
the FourteenthAAmendment;?

A1l persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they
reside. No State shall make or enforce any law
which shall abridge the privileges or immunities
of citizens of the United States; nor shall any
State deprive any: person of life, liberty, or :

; , property, without due process of law; nor deny

i, to any person within its jurisdiction the equal
protection of the laws.

The Supreme Court, in 1975, forcefully underscored a student’'s
right to due process of law in 6035-3

Among other things, the State is constrained: to
recognize a student's legitimate entitlement to-

a public education as a property interest which

is protected by the Due Process Clause and which

may not. be taken away for misconduct without adherence.
to the minimum procedures required by that clause.

- At the very minimum, therefore, students facing .

* suspension and the consequent interference with
© a protected property interest must be given some
kind of notice and afForded some kind of hearing.




public school students, as Goss makes clear beyond any doubt,
are not participating in their educational programs as a matter of
privilege. Such students, to the contrary, are)exercising,a property
interest, i.e., they have a legal right to, an education in institﬂtiéhs
created by the states for that purpose. In the context of the pubiicn
school  system, students are covered by constitutional p;otegtiohs,
substantive and procedural, as much aé other citizens in all walks
of Tife. | | -
When one is told that studénts have all of their rights, and
ought to be impressed with their responsibiii;ieé, it is not -in-
~appropriate to recall that the Constitution's first tep'ahendments
comﬁrise thé "Bi11 of Rights"--not a Bill of Rights and Responsibiie
ities. Dées it follow, therefore,.that stﬁdents can exercise consti-
tutional }*ightsS in schoais'withéuf limitation? Not at all. As the
‘Supreme Court said in Iig£g£;="they themselves must respect their
obligation to the State." Inherent in the cnnstitutiohai_fights of
studgﬁtsxare two ]imitations that make up the “obiigatieﬁ" referred
to in Tinker: o .
A student, as in the case of any citizen, has no right

to interfere with another person's exercise of consti-
tutionally protected rights. '

- A student does not have a constitutionally protected
right to engage in conduct, as the Tinker decision
put it, that "would materially and substantially
interfere with the requirements of appropriate

" discipline in the operation of a school."

The counselor is concerned with the cognitive and affective
“development of the student-counselee as a’ human géing. For mahyA

15




| students- this concérn finds adequate expression in competent advice
regarding course se1ection and college admission. The counselor's
respan51b1]1ty to other students may involve the 1mp11cat1ons of
maladjustment to the school environment. In every 1nstance, hnwever,
sensitivity to-]égaT rights, and knowledge-based responsiveness to
perceived injustices, will make the coeunselor's work more fruitful

and fulfilling.

Historical Development of Stuégnﬁ_Rjgbgg

The number of “schbaﬁ;gases" reaching the Supreme Céuft of the
Uﬁ%ted States. has increased sharp1y:in fhe past 35 yearég Most of-
them-havé concerned church and state in-education, desegregation,

" and academic freedom In addition, it is in order to note 'adri‘guez,4
dea]1ng with school finance and equal educaticnai opmnrtunlty, as
well as severa];that bear on powers, dutles,;r1ghts and_respans1b11§
ities. The Supremé Courf, in the E@rnettgs deéision of 1943, struck
down éompu]éory flag salute by students, statin§ that:_

The Fourteenth Amendment, as now applied to the
States, protects the citizen against the State
itself, and all of its creatures--Boards of
Education not excepted. "These have, of course,
important, delicate, and highly discretionary
functions, but none that they may not perform
within the 1imits ‘of the Bill of Rights. That
they are educating the young for citizenship

is reason for scrupulous protection of Consti-
tutional freedoms of the individual, if we are .
not to strangle the free mind at its source and
teach youth to discount important pr1nc1p1es of . .
our. government as mere p]at1tudes

16



ThEPngtEF, beg1nn1ng with T1nker in 1969, the CDurt has

eFfect1ve1y broadened the scope of rec09n1zed student rights at all

" Javels of education. (At the same time judicial process has
'strengtﬁened teacher rights, occasionally as a direct result of a
~decision resolving a controversy réiated to the rights of students,
" e.g., Barnette.) The impact of decisionsQ in both Fédera? and state ;;;b

courts, has required amsndments to education'Téwé'éﬁd has'pfomptéd
educators, at thé state and district levels, to deve]up pa11cy and
procedures that reflect the emerg1ng rea]1ty Gf student r1ght5

| The counse]ar, together with others w&rkmng in public education, ;
1i§ an emp]oyee of state gavernment As such, the counse]ur is legally
ab11gateﬁ to observe thé const1tut1ana11y protngtad ?1ghts of
students . beyond tn1s, Df course, the counse1gr Shouid be fam111ar»”
w1th the requ?rements of state educaticn 1aws, statutory prnv151uns
which vary Frcm state to state, as well;as a number of statutes
enacted by the Céngress and related Federal governmEﬁt feguiatfansg
An understand1ng of some aspects of cnmmun law rounds out the
-necessary knowledge of a gu1dancé counselor regarding the re1at1on-
ship of law. to education in this Bi-Centennial Year of 1976. o <

-

The Range of Rights gndﬁRg1at§éélssues

It m}ght appear-at this point that the main thing for a counselor
to remember is not to make a move before check1ng w1th the attgrney

retained by the 5chao1 beard " Advisable on rare occasions, as a




cation. © . S ' X

regular procedure this precautioaary measure is éftén ihpfacéicé&Ie -
and quite unnecessary. It is esséhtial;zhgwever, for the counselor

to appreciate the range of student rights and-have‘detaiTQd knowledge
with resgéct to some of them.

Q State education departments have issuéd publications that are
convenient sources of Qseful information. - In New York State, for.
example, Guide}jpggﬁ EDVéré variaps'subjects,3ihc1uding’“hvaijabi1ity
of Sfudent’éecards“'and "Counse1ingg“ Both ;ré of .obvious in%erest:

to the counselor, the latter dealing With marriage, pwegnéncy and

“Vﬁparenthood; other personal prébTems; anE confidentiality of cﬂmmupi-

\

. Not every legal issue-is 1likely to CDﬁFFQnt“thé Eﬂunse1§r on the

~~ Jjob-in the normal course OfJEVEﬁtS.‘ Administrators and/or teachers

. the fo]Tawing issues related to student rights:

- épeeéhi press, assembly and petition

+ - dress and grooming
- patrigéﬁ: ceremonies
- distribution of literature -

- grades and diplomas : . N
- search and seizure : _
- speakers and programs . AR
- corporal punishment . =~ 7 e

.- curriculum L o .
- religious freedom

~ - desegregation and integration =

‘ -.adequacy of supervision e
- suspension and expulsion

U1timate‘respoﬁsib¥1ity,.at the-district level, necessarily comes

to rest in the board of education. Long accustomed to "good faith"

18



1mmun1ty, school board members carry*afnew»burdén of care, individually,

as a resu]t of the 1975 Supreme Court decision in wccd 7 The case

~involves a suit for damages aga1nst adﬂ1n1strat0r5 and board memberg
alleging a procedura1 due pro:ess violation when three 10th-grade .
girls were suspended for “sp1k1ng the punch"'at’%n extra-curricular |
schao1 funct1on By a 5*4-majarity the Court held, on the issue of
.persona1 11ab111ty, as fa]]ows |

Therefure, in Lhe 5pec1f1c context of school discipline,
~we hold that'a school board membeg is not immune from
1iability. for damages under #1983° if he knew or .
reasonably should have known that the action he took
within his sphere of official responsibility would
violate the constitutional: r1ghts of the -student
affected, or if he took tne action with the malicious
intention to cause a deprivation of: cnnst1tut1ana]
r1ghts or other 1n3ury to the student. ’ O

A compensatory award w111 be app¥apr1ate on1y if the .
school board member has acted with such an imper-
missible motivation or with such disregard of the
student's .clearly established constitutional rights

that his action cannot reasonably be :haracter1zed S
as being in gﬂod faith. _ _

What is the s1gn1f1cance of wgod regard1ng the perscna1 11ab111ty
of counselors and others emﬁioyed by baards of educat1on? A 11ab111ty ‘
/- F\ similar to that indicated for baard -members a]ready may have been in ;
o ex1stence If there is any dcubt abaut this, however, the h51d1ng
} 1n wood sets the app11gab1e standard far all who work .in pub11c '
educat1on It is adv1sab1e, therefore, to cons1der carefu11y those .

-aspects of student. r1ghts that part1cu1ar1y concern the counse1or

19




Sex Discrimination:

The mést:%a;;Féaéhingéééﬁéiééméht'with’ﬁésﬁéct'to'sex;disgrimi- S
nation in educatién results from CangréssianT enaétment of Title ix
of the Education Aﬁendments.af 1972. A mcqei of brevity, Title IX
simply providesvthat;' |
Ho person in the Uniﬁed States 553113 on‘the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under
any educat1on program or activity rece1v1ng Federal
financial assistance. 7
A1thbugﬁ TegaT control over education resides in the stétes,' pnwer‘
reserved under. the Tenth Amendnent to the U.S. Const1tut1an, the
influence of the Federai ggvernment is large and grow1ng.. The
f;A action QF the Congress 1in paésihg TitIé IX is a cése’in;baint; it
shcu1d be ‘noted, hawever that the statute 1t5e1f mérely ‘begins to
tell the stury 1nsofar as new legal requ1rements are cancerned Also —-
necessary is an understand1ng of the implementing regu1at1ans prams |
ulgated by the respgn51b1e department or agency in the exezut1ve

branch of the Federal government.

The U.S. Department of Hea]th‘\Egueétlon and we1fare 0ff1ce for

Civil R1ght5, issued the Final Regu1at18n Impiement1ng Educat1Dn

il
: N -
Amendments of 1972=—Proh1b1t1ng Sex D1scr1m1nat1nn in Educat1on, : o e

:effective the 21st of July, 1975. The act and reguldtion cover

'Eﬁp1oyment in education és wei]Iasvthe F6116wing points‘reéarding:

students: o | -
- access to all cduréeg (including physicé] education)

20




‘extra-curricular activities '

campus organizations receiving support from the institution
receiving Federal funds : ‘ : ’
access to competitive athletic programs, including special
.___efforts to include women where their activities have been
previously Timited— .- : o -

- use, comparability and ‘availability of facilities

-, benefits supplied by the organization
' services supplied ,
financial aid

counseling . .

health (may be separate but comparable)
policies toward pregnant student§.
social regulations »
fraternities and sororities

- Excluded from coverage are textbooé§‘or other curricular material,
campus clubs not receiving support in any form from the institution
~ peceiving Federal funds and financial-aid from a foreign will, trust,’
“or other legal instrgmént'under juriédictiah of a fpre%gn govérnment.s l
 Especially pertinent to counselors is the section on "Examples-
 Treatment" pulﬂ*ishéd'l:;_'y‘-is’iE,\f\]:-la
: - A recipient school district may not require boys to.
" take shop and girls to take home economics, exclude
~ girls from shop and boys from home economics, Or
~ operate separate home economics or shop classes for
boys and girls.
) ‘} B * B : . . .
- A recipient vocational or other educational insti-
tution may not state in its' catalog or elsewhere
that a course is.solely or primarily for persons
of one sex. .o e '

- Male and female students shall not be discriminated
against on the basis™of sex in counseling. Generally,
a counselor may not use different materials in testing
or guidance based on the student's sex unless this: .
is essential in eliminating bias and then, provided
the materials cover the same "occupations and interest
areas. Also, ifa school. finds that a class contains
.. a disproportionate number of students of one sex,. -
. it must be sure that this disproportion is not the
v '
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. rd
result of sex-biased counseTing or materials.

- A recipient school district may not require segregat1on
of boys into one health, physical education or other
class, and segregation of girls into another such
class.

e - - Where men are afforded opportunities for athletic
scholarships, the final regulation requires that
women also be afforded these opportunities.

- Locker rgdhs;’showéﬁsj and other facilities provided
for women must be comparable to those provided for
men. ' : ' :

- Male and female students must be e11§1b1e for benefits,
“.services -and, f1nanc1al a1d w1thout discr1m1nat1on on

: the basis of sex. T
' = An 1n§t1tut1on whiLH-haé one swimmihg pool must
~~ provide for use by members of both sexes on a
non-discriminatory basis.’ -
The rules and regu]atlons prav1de also For the dESTgnatTOn of
: "at least one emp]@yee to cDord1nate (the district's) Efforts to
ccmpiy w1th»and carry Dut:ItS resp@n51b111t1esi.i1nc1ud1ng ang,
invéstigéﬁian of any complaintv..alleging any actions‘whiéh would be
proh%bited "_ It is a]so réqu1red that a district "shall adopt and
‘ pub11sh gr1evance procedures prov1d1ng for prompt-and equitable -
Xﬁff3§@19;1on of student. ..complaints a]]eg1ng any act1gn which wauid be-  Jfg
prah%biiad " Not1f1cat1on of pq11cy, self- eva1uat1on, and adjustment o
periods are also cOVEred 1n the regu1at10n |
It 1s‘réasonab1e to presume, of course, that students who feel
>’X;d1scr1m1nated against on the basis of sex w111 Took to the “camp11ance

person” for assistance. Is there neverthe]ess a role for the

counselor in this regard? Certainly--to discuss with students the
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iﬁpiicaticns.of Title IX énd tﬁe rei%ted reéﬁ]étién, to be concerned
that the school district is.taking,t%me1y steps to comply with the:
legal requirements in all respects, %o follow up when a student feels
that a complaint of sex d1scr1m1nat1on has not been handled fa1r1y
Familiarity with the subject Df:prohjb1ted sex d1scr1m1nat1on will
-be‘particuiariy helpful in working with female coﬁnseiees. |

" HEW makes clear that the absence of regulations concerning
curriculay mater1a1s does not mean that they are unimportant fram thé
: standpaint of sextd1scr1m1nat1on. As set Forth 1n the statement EF
then Secretary Caspar W. Weinberger, "The.. Regu1at1on d1d not ccver
sex- stereotyp1ng in textbooks and curr1¢u]ar mater1a]s (because this

1 At the

is) more praper1y dealt w1th at the State and 1oca1 level."
»1oca1 1eveT, it would appear ‘that the-counselor 15 in a un1que1y
>advantageou5 pos1t1an to respond to this problem and 1n1t1ate apprg—_
priate corrective action.

E

Student-Records:

- ,Thé counselor has always had important responsibilities for some
aspects of recordkeeping with respect to students in elementary and |

secondary ‘schools. Although a state may have had regulations af--

Fécting student records, the Federal govefnmentris now, once again, .

" the dominant factor in the picture. " The Family Educat1ana1 Rights

and Pr1vacy Act of 1974, (P L. 93-380- Buck]ey Amendment), effective

'November ZD 1974, set the stage, and Imp1ement1ng Regu1at1on5 of the

.

i
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Department of HeaTth; Eduéaticn and Welfare took effect on June 17,

<.

1975 | |
Much’ has been wr1tten an the subaect of ctudent retards under the {

Buckley Amendment. EPricr to ;he regulations, it was ;1ear that school

districts~receiving Federal funds faced new requirements regarding

access to records, conF1dent1aT1ty and pro:edures for. cerrect1gn. The

interest to counse]ors

= The rights accarded to and the cansent requ1red of the
parent shall apply only to the student upon atta1nment
of age 18. (#99.4) . :

- - Each school d1str1ct shall Farmuiate and adopt-a pgl1cy
- ~of (1) informing parents and eligible students of.their
rights under the regulations, (2) permitting parents
or eligible students to inspect and review education
- records, and (3) not disclosing personally identi-
fiable information from the education records of
a student without the prior written ‘consent of the -
parent or eligible student except as otherw1se
permitted. (#99. 5) :

- Each school d1str1ct sha11 give parents and eligible
students annual notice of (1) their rights under the
Act, the regulations and the policy adopted, (2) the
right to file complaints concerning alleged failures
by the school district to comply with the requ1rement5
of the Act and the regu]at1on5- (#99.6)

- An applicant for adm1ss1on to an instituticn of
" post-secondary education may waive his or her right
.to inspect and review.confidential letters and
confidential statements of reconmendat1on
(#99.7,c)

- Each school district shall permit the parent or
~ eligible student to inspect and review the education
¥ -records of the student. The district shall comply
with a request within a reasanab1e time, but in
" no case more than 45 days after the request ‘has
been made. (#99.11,a)

24
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- The right to inspect and review education records
includes: (1) the right to a response from the
school district to reasonable requests for expla-
nations and interpretations of the records; and

(2) the right to obtain copies of the records from
the district where failure to provide the copies
would effectively prevent a parent or eligible
student from exercising the right to inspect and
review the education: records. (#99.11,b) :

. A school district may presume that either parent
of a student has authority to inspect and review
the education records unless there has been provided
‘evidence that there is a legally binding instrument,
or a state law or court order governing such matters
as divorce, separation or custody, which provides
to the contrary. (#99.11,c) o

- The parent or eligible student who believes that
information contained in the education records is
inaccurate or misleading or violates the privacy
or other rights o the student-may request that -
the school district amend them. - (#99.20,a) =~

- The school district shall decide whether”to amend
. ° the education records in accordance with thé request
St L “within a reasonable time of the receipt of the

) ‘request. (#99.20,b) z : T

‘« If the school distriét decides to Fefuse to amend,
it shall so inform the .parent or eligible student
_and advise of the right to a hearing. -(#99.20,c) -

The regulations -then set forth (#99.21 and 22) particulars about
the riéht to“a hearing and.the,aonducf ofitﬁe_hEarinQ; :Fyndéméntéi1y‘
fair pfaceedi}gs ére‘intended in kégbing with the;requifements Df due -
process of law under the Fourteenth Amenameﬁﬁ bfAthe-Uéé. Constitution.
It is important to Hbte;é point that arises if the hearing resuits in )

7-§eterminétﬁan that the challenged information is Qgghinéccurate,imise
. - leading, or otﬁérwise in vib1ati9n-of the privacy or other rights of a
student. In thfs eQe%;i the schéai district must finform the parenﬁ E

or eligible étuden; of the right to place in. the educgtféhéyeccrds of

£
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the student a statement cnmment1ng upon the 1nformat1an in the educat1an
recards and/or settﬂng forth any reasons for d1sagree1ng with the dec1s10n

of the agency or 1nst1tut1on

£

o regu]at1ons gcvern1ng d1sc105ure (#99.30-37)> As prEV1ous1y 1nd1cated R—

from the education records of a student This consent must be s1gned

and dated by the parent or a]1g1b1e student, and the consent shou1d cover

the records to be disclosed, the purpase or purpases of the d1sc1osure,

/
TeF

‘Upon d1sc1osure the schoo] d1str1ct shaTT, 1f requested prov1de a copy

of the record 1nvo]ved to the paren; or the e]1g1b1e student, .as well

.as to any gthggﬁstudent_when requested by the parents.
A |

/" Prior consent for disclosure is not required in a number of

' xéituations spec%Fied in théiregu1étions These'inc1ude school péréonne1

wl

!state 0ff1c1a1s for FederaT program purpases Dther except10ns are

school system where the student wants to. enro11, and certain Federal and

indﬁcated in the regu]at1ons, and app11cab1e cond1t1ons are also set -

" forth.

~-‘respect to “educatian rac@rds,“ counseiors among Dthers_have understandaﬁ

}»;§Ty beenfcaut%ous about writing down information for the fiiés of a -

i

‘student. Se1ffinterest deters one Frém téking:action thét’may prove to
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be personally detrimental. Carried to extreme, this posture results in
the development of on1y=innécuous data and the loss of any useful
cantinuity in terms of the education records of a student.

The implications of the Buckley Amendment, and related regulations,
remain to be determined fully from ensuing decisions of courts, state
boards of. education and chief state school officers. At this’time,
however, there is no ;;ck of specificity regarding_parent/student rights
and'e&ucation records. The task of the counselor, therefore, is to
understand the prévisions D? the statute and regulations in order to
préceed confidently in terms of what must be done, what can be done,
what cannot begéone.

To begin with, the counselor should study the requirements and
Eeep a copy of the regﬁ1ati0n5 readily available for reference during
conferences with students and/or parents. In addition, the school
district should schedule ingervice workshops to assure a commonly
shared understanding of praper'pracedures regarding education records.
This will obviate problems otherwise likely to occu¥ as a result of
differént %ntarpretations among caunseiérs and other school personnel.
At a minimum, counselors can hold their own workshops to maké certain
that uniform procedures areAf0110wed'iﬁ their department in the handling

of education records, including access, correction and confidentiality.

A citizen's right to privacy, although not spelled out in the,

i
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Con3t1tut1on, is nonetheless fir 'y grounded there. Related to the

" Fourteenth Amendment by some decisions, one's right to be let alone

has been linked on other occasions to the Ninth:
The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained
by the people.

The matter of privécy, of course, is very much involved in provi-
sions of the Buckley Amendment concerning education records. Privacy
is also at the heart of the Danforth decfsion12 handed down by the ‘
Supremé Court 6n July 1,’1976. At issue in the case was the constit-
utionality of Missouri's statutory requirements with respecf to
abortion: (1) prior written consent of the patient for abortion to be
effected after 12 weeks:from the {nzeption of pregnancy; (2) prior
written consent of therspouseg if any; and (3) prior written consent
of the parent QF a person under the age of 18. Arguments against
the statute noted that no similar requirements exist in Missouri with -
respect to médica1”aﬁd/aﬁ surgical treatment for venereal disease, drug
abuse or pregﬁancy;'nor is parental consent necessary in order for one
under 18 years.gf‘agg to be married. The State, on the other hand,
conténded‘thatﬂ%ts legitimate interests were served by the action of the

1eg1sTature in assur1ng the we1Fare of minors, not unlike restrictions

Referting to Roe v. wade,13 which turned on the v1ab111ty of the fetus,

th Court said:

28
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Constitutional rights do not mature and come into being

magically only when one attains the state defined age of

majority. Minors, as well as adults, are_protected by

the Constitution and possess constitutional rights.

Regarding the bianketirequirement of parental consent to the
abortion of a daughter under 18, the Court found no justification
.re1ated to significant State interests, whether to safeguard the
family unit and parental authority or otherwise, in conditioning
abortion on the consent of the parent with respeét to an under-18-
year-old pregnant woman, As far as the husband is concerned, the
State cannot delegate to a spouse veto power which the State itself
is absolutely and totally prohibited from exercising during the first
trimester of ﬁregnancyi There is no constitutional authority, the
Court made clear, for the State to give a third party absolute, and
possibly arbitrary, veto over the decision of physician and patient
to terminate the patient's pregnancy, regardless of the reason for
withholding consent. The abortion decision and its effectuation,
according to the opinion of the Court, must be left to the medical
judgment of the pregnant woman's attending physiciaﬁi
Lest one tend to drawvaver1y broad conclusions from this case,

the Court cautioned it was not suggesting'that every minar, regardliess
" of age or maturity, may give effective consent for the terminétign of i
pregnancy. Rather, the factual situatinn under review on this occasion
simply did not justify the statutory proviéian for special édnSent by
other thanathe'wpman's physician. |

Many high school counselors may have reason to welcome the

18
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Danfqrth12 decision for clearing the air about a vexing problem. Teenagé
pregnancy and intended abortion have long since ceased to be a rarity

on the counselor's agenda. But to what extent the air is Fu11y cleared,
politically as well as legally, still remains to be seen. Students.
understandably want to regard their communications with counselors,
particularly those involving private 1ife, as personal and confidential.

Such communications, however, do not enjoy the same protection in this

' regard that the law affords--for example, to lawyer-client, or doctor-

i
patient.

The foregoing demonstrates that the law, constantly evcﬂ;ving,14

seldom comes to grips with a problem and lays it to rest in all respects,
not even when the Supreme Court of ﬁhe United States renders a decision
on a cései lProb]ems'in public education are oFten‘comp1ex.andbmany=_
faceted, overiaying educational issues with legal and po1itica1
considzrations; and by no means do all problems lend themseiveé to

i

determination py society's agency for the resolution of controversies--

. the courts. It is the state legislature, Fespond?ng to political
E action, that could extend the protection of privileged communications

| to the counselor-counselee relationship. And it is: the local board of

education, again in the context of the political process, educationally

_oriented to be sure, that must decide upon appropriate procedures within

- the schools and between the school and parents. Beyond the scope of
3con5titution31 protections, therefore, new policy provisions affecting
1pub1ic education depend on political action.addressed tg 1egislative-'

'bodies at all levels of government: Congress, state legislatures and

SR x , '3()
i ) N i
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local school boards.
New York State's Gujgejjn§s15 cover the matter of confidentiality
in these terms:

The law has traditionally recognized that the nature of certain
relationships (e.g., physician/patient, lawyer/client) encour-
ages a person to disclose information about himself and his
affairs. He might not have revealed the information if the
relationship hzd not included the understanding that such
information could not lawfully be repeated. - These statutory

privileges are for the benefit of the patient and client,
rather than the practitioner and, consequently, may be waived.
As a general rule, information received by teachers and other
school officials .is not privileged and may be revealed by the
recipient of such knowledge whenever he feels that it is
appropriate to do so. Not all communications with persons
capable of entering into privileged relationships.(e.g.,
attorneys, doctors, dentists, licensed practical and registered
professional nurses, clergymen, certified sociai workers, and
registered psychologists) will be privileged per se; technical
rules of evidence will be used to determine when a confidential
relationship exists.

Concerning marriage, pregnancy and parenthood, the same publication

includes this adviée:

The opportunity to participate in all the activities of the
school must not be restricted or denied solely because of
marriage, pregnancy, or parenthood. °If a student so desires,

" she may return to the school she previously attended after the
birth of her child. - L '

Students should have access to counse]brs who are qualified to
provide objective information to students concerning pregnancy
and marriage, and schools should make every effort to provide
programs and services appropriate to the special needs of
pregnant women. ' : :
There héve been many decisions, in Federal and state courts, that
provide for equa1ieducationai opportunity stemming from the equal
protection clause of the Fourteenth Amendment, without 1imitatidn due

to the status of a student in regard to marriage, pregnancy and parent-
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hood. As matters related to private Tife, such conditions cannot
constituticaally form the basis of a Timitation on the student's Tegal
right to a public education as a property interest created by ac=ion of

the state.

“Placement

The te}m "placement," broadly construed, covers a host of counseling
concerns, including testing and grouping, special education, -and course
selection in general. Whatever a counselor may be doing in regard to
placement, it is quite 1ikely that the matter under ansideration will

| have coﬁs£ﬁtqtiona1 ramificatioﬁs touching on the due process and/or
equal protection clav es oF-thé'Féurteénth Amendment. CansequentIy; it
is advisable to take a close look at dgve]opménﬁs which should raise the
consciousness of the counselor about tﬁe relationship of law to education
in these areas of professional activity. 4

The mere mention of standardized testing and ability grouping may
start a.spirited debate among éducatoFS and ofhers concerned with public
education. Within the profession, the National Education Association |
and the American Federation oF;Teache?s are to be found on opposite
sides of the fence regarding the educational va?ﬁe of standardized
tests. The Tatter "has supported the continued use of standardized

* " tests, while at the same time recoénizing the need to correct their
shortcomings and e]%minate their abuse. In contrast, the ﬁEA and

- several other groups have called .for a moratorium cn a11 standardized
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tegting,"16 The AFT takes the position that aTthgugh some aspects of
education are impossible to measure, standardized tests currently offer
the only means of measuring overall performance in basic skills within
and among schools. Moreover, according to this union, an AFT survey of
elementary and secondary school teachers shows that a majofity (of the
sampling) believe these tests, when used appropriately, are a "valuable
resource in diagnosis of learning prab]emsrang i; curriculum and
instrustiOhs p]anning!h A qualification follows:

- This is not to say, however, that modifications in testing
procedures are not needed. Test publishers must take greater
responsibility for assuring the validity and ‘reliability of
their tests and in informing test users of the specific
purposes of individual tests. Educators and the public must
assume their share of the responsibility for proper utilization
and interpretation of various tests. - No less important is the .
need for the public to.be better informed on the meaning of
test results. _

¢~y of the "other groups" (apart from the NEA) speaking to this
matter_disp1ay greé£ hostility toward standardized testing and the ability
grouping that results from the testing procedures. (One of these groups |
is thellnstitute for Responsi@e Educéti@n which devoted an is;ue of its

&

publication, Citizen Action in Education, to the subject of testing.

IRE Director Davies, 5n the Jead editorial, decTareé, "It's not sur-
pri%ingfthat fhe controversy about_sfandardized testing is heating.upg
Testing is big business--schools alone spend more than $24 miTTion a
year to test children. fest fesuTts havé'a big impact on people's
1ives and Dn'pub1ic policy. They aFfectﬁzh%1dren} parenis,’teachers,
school prégraﬁs, and how children feel about themselves asvw§11 as how "
taxpayers feel about schools. They are used to label, sort, divide )

s
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reward and punish, and decide what is taught." Exhorting constructive
-action in the field, so to speak, Davies contends that:
Local groups need to become informed about testing issues and -

practices in their communities and join educators to push for
new policies, better guidelines and controls, protection

against racial and cultural bias in tests, misuse of test -
scores, better tests where tests are needed, and alternative
ways to make judgments about learning and teaching. Decisions
.on this issue are too important to be made by educators alone;
by test specialists, or by school boards and legislators Tﬁa
responding to political pressure from one group or another.

Elsewhére in the journall7b the reader learns the results of a
conference called "to explore the educational, social, and legal
implications of the widespread use of standardized achievement tests
throughout the country." The conference, sponsored by the National
Association of Elementary Principals and the North}Dakota Study Group
on Evaluation, resulted in a statement that includes nine recommendations
with respect to the content, design, and use of standardized tests.

Some have found within the context of standardized testing, and
related procedures, invidious discrimination resulting in desegregation
within the school. Hall, for one, calls attention to "the student push-
out" and sounds this alarm:

The (false) issue of busing ("It's not the buses...it's the
Niggers"), the misuse of testing, ability grouping, private
segregated academies, etc., all represent-forms of the
continuing resistance to desegregation. America is per-
sistently unwilling to afford all children an equal :
education as it persistently fails to provide equal opportunity
- to all citizens. This poses a real possibility of hollowing

out a long-fought-for victory by advocates of equality in *
education. ! . L

The 1egai aspects of testing and grouping are complex, to say the

least, as evident from the variety of scholarly opinions to be found in
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prafessionai journals as well as through a review of judicial decisions.
The issue of equal protection is certainly the nexus between education
and the law with respect to these public school practices, and ﬁggggg}g
is a precedent for the finding that a tracking system violates the
Federal Constitution because the labeling of students (in the District
of Columbia) amounted to de facto racial and economic c1qssifications:
whgnrsténdard aptitudé tests are given to low income Negro
children or disadvantaged children, however, the tests are

less precise and less a;igrate=;saimuch so that test scores
become practica11y-meaningiess. Because of the impoverished

circumstances that characterize the disadvantaged child,
it is virtually impossible to tell whether the test score
reflects lack of ability--or simply lack of opportunity.

the track system must be abolished. In practice, if not
in concept, it discriminates against the disadvantaged child,

particularly the Negro (and any),systém of ability grouping

which...fails in fact to bring the great majority. of children
into the mainstream of public education denies the children
excluded equal educational opportunity and thus encounters
the constitutional bar.

It should be quite clear, of course, that Hobson does not mean that
all tracking is bound to fall in the face of a legal challenge. But
there is a message, for cauﬁ5é1or5 and others concerned, that cannot be
ignored with iﬁpunity: ‘every aspect of school policy and procedures
related to testing and grouping should be carefully considered from the
standpoint of the Fourteenth Amendment's requirement of equal protection
of the laws. Evaluation 1is called for to determine, as objECtiVEIy as
possible, if equal educationa1_oppcrtunfty is enhanced by testing and
grouping. S 7

Some educators may.claim to have been making this kind of evaluation

at all times in the pasti»:Franc%sg writing in the NOLPE School Law
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Journal, expresses doubt that appears to be widely shared:

Most schools and 20112925 rely on standardized tests developed .
and marketed by educational testing agencies and businesses.
Rarely do these testing devices measure job performance,
practical experience, creativity, critical thinking, applied
skills, or the ability to solve problems. 'In addition, the
language abilities that traditional testing procedures measure
are largely far from neutral. Until re:ent1y most testing
devices have beeg shot thrcugh with economic, p011t1ca1 and
cultural biases. ]

As in the case of other elements of public schools operations

(e.g., funding), a gap between proﬁise and performanéé has been filled
from the judicial bench. In ggigggjz? dgcided in 1971, the“Supreme Courts,
~ as Francis notes, “took,educatiéna] research work on the discriminatory 1
~and dysfunctional effects of traditional testing and evaluation pro-
cedures serious]y:and applied it to employment practices.”" Although
Griggs involved the employment hiring and transfer criteria of the Duke
Power Company, found to be illegal, the decision is regarded by some,
including Francis, as having a potentially great impact onvpubiic
‘education at all 13ve15i As she puts it:

grlggﬂ_m1ght be a step toward freeing institutions of

Tearning from the discriminatory and dysfunctional schooling

and testing purposes and setting them on- the path to a more

truly educative mission. _

If nothing e]se, Gr1gg§ v. Duke Power Company should provoke

educators into rethinking the nature of schools and testing
procedures Educators are'1ang overdue 1n Creat1ﬂg more

1earners and 1nstructors
The business of courts is the law, not fhe educational wisdom of
ény policy or practice. Educators'différ aboutiand debate the merits
of.tésting and grouping, but the outcome of JitigationAshou]d not dépend
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on the weight of professional opinion one way Or another. Even if a
majority of educators favor the bamcgenized grouping that results from
a system of tracks, the court'sconcerns may neverthéless present a legal
roadblock.

C1assifi¢atioh has been referred to as the jugular vein Df,the
Fourteenth Amendment's equal protection clause. A]though c1assificatioh
is not per se condemnable, cohstitutianai intérpretation imposes the
requireménf of similar tfeatﬁent for 1ike objects. Since §£g§2?2>in
1954, classification on the basis of race is unconstitutional. And, as
Dimond asserts, _ |

~ Whenever éiassi?ication has the effect of systematically and
disproportionately singling out a minority group of a
particular race or national origin for exclusion, placement
in special education class or the bottom tracks, it may be
a suspect classification.23 '

By extension the:1ega1 iésues involved in testing and grouping also

require consideration with respect to any placements in programs of
special education. Legal céntro1!over public education, as previously
noted, resides in the states as a power reserved under the Tenth Amend-
ment. Most of the states mandate constitutionally that theirf1é§i513tufés
sh§11 provide for a public school system wherein all of the children of
.the state ma; be edu;ated'fthe other states assuming substantially the
same positfon legislatively). These are the circumstances giving rise
to the {ﬁdividua1‘s property:interest (i;e,,,1éga1 riéht) in an o
education in institutions provided by the state for that purpbsef'

It is significant that the constitutional and statutory provisions

set forth no exceptions in this regard; the call is clearly for the
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education of all children. The right to an education established by the

states Tays the foundation for court decisions affecting the handicapped.

In Mi11524 a District of Columbia Federal court had to deal with this

matter in the case of children who were brain damaged, hyperactive,
epileptic and mentally retarded. At issue were allegations that the
District Board of Education failed to provide the children with a
publicly supported education and the complaint that procedures employed
by the schools in excluding the children violated due pracéss requirements.
In a decition for the parents and guardians, the court held:
The deFPndants Zre required...to provide a pub11¢1y Supparted
=ducation for ihrse "except1ona1“ children. Their failure to
fulfill *H%. iear duty to include and retain these children
in thp nii.ic schoc? ~ystem, or otherwise provide them with
Ly guppur*ed education, and their failure to afford

:4e process hearings and periodical review, cannot be
sysry Ly the claim that there are insufficient funds..

i7 sufficient funds are not available to finance all of the
services and programs that are needed and desirable in the
system then the available funds must be expended equitably
in such a manner that no child is ent1reTy excluded from a
publicly~suppc-ted education con51stent with his needs and
ability to ber:fit therefrom

" This concept had been a-ticulated in the decision of a Federal court
in Eggg.zs Here the Pennsyivania Association for Retarded Children
brought suit on the ground *-at the State had failed to provide all

retarded children access to a free public educatigﬁ. The suit was
ch1]dren in prc- rams, and due’process rights were firmly established for

children who are .r are thought to be mentally retarded. The Court

l décrée,_as reqoviad by the Council for Exceptional Chi1dfen,25 provided
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that no such child can be denied admission to a public school program
or have his educational status changed without first being accorded
notice and the opportunity for a due process hearing.

Legislative reinforcement of the rights of the handicapped has
developed at the state level in some states as well as at the level of
the Federal government. Néw on the’books is the Education for All
Handicapﬁed Children Act of 1975, discussed in a report published by
the National Information Center %orvthé Handicapped.27 The purpose of
this statute is:

To assuré that all handicapped children hayé‘avéilab1e to
them...a free and appropriate education which emphasizes
special education and related services designed to meet
their unique needs. ‘ | : '

Due process of law also received attention in the Act. As a
matter of right, parents are entitled to be fu11y informed of and
participate in the planning for the child's education. This means
notice in writing before any action is taken, access to records, .
procedure for cgmp1aints,’an impartial due process hearing, and adéquate
_appeals procedures.

) Counselors should be awafe that the Act also brinés the matter of
mainstreaming into-sharp focus. Eligibility for Federal funding under
the Act %s related to state |

“ procedures to assure fhatg to the maximum extent appropriate,

handicapped children...are educated with children who are not

handicapped, and that special classes, separate schooling,
or other removal of handicapped children from the regular

. education environment occurs only when the nature or severity -

of the handicap is such that education in regular classes
with the use of supplementary aids and services cannot be
achieved satisfactorily. - ' :

)
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The question, of course, is what kind of program is most suitable to
meet the educétiona] needs of each individual child. And when mainstream-
ing is indicated, as Rauth suggests, "Counselors, psychélggj§?s, |
psychiatrists, and other auxiliary personnel must be readily avaiTabTe
to special and regular teachers if mainstreaming is to be 5ucce55Fu1 w28
| The Fu11ﬁd%mensigng of placement in public education also invite
attention to the question of bilingual education, another iﬁstance where .
~ the same legal issue comes to the fore. The U.S. Commission on Civit
Rights makes the point clear in this statement:

- A public school- syéfem discriminates against non- Eng1{§%
speaking children in violation of their right to equa?
protection of the laws under the T4th Amendment of the
U.S. Constitution when it fails to educate them in a
language they can understand. 29 »

A Fairly'steady3f1ow of decision, buttressed by state andrFedera1
legislation, underscores the;impoﬁtaﬁce:of sensitivity to the concepts
of equal protection and due process in all aspects of placement. And
it wguid appear that no one in public education has a greater need for
undéfstanding in ﬁhisiregard than thé men andjwomen who serve as

counselors to all children attending schools.

The Counselor and Ombudsmanship*

- important than services rendered d1rect]y to the student; the counselor-

¥ S ' ’ 5
* In th]S sect1on the term “ombudsman" is used throughout for ease in
writing. However, the term is construed to mean "ombudsperson" and
in no way is meant to exclude women from this funct1on
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are not synonymous, and the ech001 district Shou1d Fece up to d15t1nct
FESPDns1b111t1es with respect to each of them. Regard1ng the law, p';

'grams des1gned to further the understend1ng of. staft and students an

:deSignatede structured and funded.

1 _ccuntr1es In the Un1ted States the most notab]e deve1ccmen_:,

3

v-counse1ee re]et1onsh1p is cr1t1ca1 An appreciation of the legal rights

of students, coupled w1th so11d1y grounded know]edge perta1n1ng thereto,

is imperative in order for the counselor to be fully eFfect1ve in th1s

_ureTetionship. But the Taw, it shou1d be c]eer from the preceding dis-

i\

cuesidn, is in no sense the be-all and end- all with respect td the

)counee:or s concern Fdr etudents This concern proper1y embrecee total

deve1opmentS and it is incumbent .upon the counselor determ1ned to do a
first- rate:job that he]she recognize students' concerne er151ng from-
_perce1ved injustice when there is ndt necesear11y any v1o1et1on -of legal
righte This fact.of educational life emphaSTZee the need for established
gr1evance procedures at the district’ 1eve1

The felt: need to underteke litigation may be regerded, in a sense,

as ev1dence df 1n5t1tut1ona1 fe1]ure to prdV1de adequate1y for redress.

in the context uf Taw and 3ust1ce These terms,h"1’ w" and "justice,"

perenteeare very much in order. Str1v1ng for, 3u5t1ce on the oth

hand, m111tate5 in favcr of having an education cmbudsman prope

Drig1nat1ng in a Swed1sh conetitutioneT prov1e1on addpte, in 1809,

the concept of the- ombudsman, ver10ue1y titled, hes spreed

seen among 1net1tut10ne of h1gher education. ‘Based on the Swed1sh mdde1

the furctions of the ombudsmen were e15ewhere deecr1bed by th1s wr1ter



-To begin with, the ombudsman serves as a useful source of.
_information by referring citizens to proper parties for the
necessary attention to: particular problems. Similarly, the
" ombudsman ascertains that a complainant has exhausted
available administrative channels before he will cans1der
a complaint. .

There are oceasions when the ombudsman can tell from the
.nature .of the complaint and/or the complainant that no
affirmative action is indicated. The complaint, for.
.example, may be identical with one previously investigated.
and found to have been unjustified. In this event the
‘ombudsman is expected to provide a clear and courteous
explanation to the complainant of the reasons for reject-
1ng the ccmp]a1nt without undertaking an investigation oF

K

" With respect to all other complaints the ombudsman does make
an investigation of relevant facts. As a first step he
requests an explanation from the administrator or ad-
ministrators involved. If that is insufficient, -the
ombudsman can examine pertinent records and interview
witnesses as necessary to ascertain the facts and form

~a judgment on thEamerits of the ‘complaint.

- When' 1nvestigat19n d15c105e5 that a CDmp1a1nt is not
Justified, the ombudsman advises the comp]a1nant ac- ,
cordingly. Upon finding that a complaint is justified,
the ombudsman recommends to the agency concerned. appro- -
priate action to rectify the injustice and, if possible,
to prevent a recurrence The recommendat1on may Bange

It hardly seems necessary to note an unden1ab1e need»for procedures
be which students, and their parents when apprcpriate, can obtain |
satie%a:tory action on complaints of injustice. The education bureau-
cracy, noaiess than many othersAit;wau1d appear,‘is“iﬁherent1y bound. to .
cause some of those»ft seeks to Servé to suffer’unjust treatment.
Complaints may-include charges of rudeness,AdeTay, misinformation,

“oppression, manipulation, discrimination, inéompetence; inefFiciency,
>=funfairness, or abuse of authority in the course of bureaucratic func-

tioningiv’




The work of the ombudsman involves 1nvest1gat1on and recommendat1on

of»appropr1ate action on any comp1a1nt of 1n;u5t1ce ar1s1ng out of the

operations of the school district. No one is’ rEQU1red to ‘use, the erv1ces

LE

- of the ombudsman, but he must be acce551b1e to those who wish to ava11 ,,,,,, o

themselves of his good offices. And 1t 15 equa11y 1mportant that the :

omhudsman be perceived as 1nvu1nerab1e to 1nf1uenoe and pressure from ;

~ . those emp1oyed in the schoo] system he serves on beha1f of students and |
-parents If the ombudsman 1is appavently afraid. to bite the hand that
feeds h1m, his ored1b111ty will be shattered. L
; After an’ educat1on ombudsman has hand]ed comp]a1nts for some t1me,

o

fanother funct1on will begin to take: shape v the ombudsman w111 be ab1e 7
‘*? - to target problem areus as patterns of comp1a1nts emerge.. At th1s po1nt
the ombudsman will try to 1dent1fy the oause or causes.of related -
comp1a1nts and suggest correct1ve action to c]ear up the situation.

Suggest1on5 m1ght include closer superv151on, strengthen1ng of staff,

1mproved oommun1cat1on——or some other change 1n po]mcy, procedures or

\

personne1

~The mbudsman has no author1ty to issue an ordor for anyone to take
ény soecific remedial actiong His clout 15=der1yed ‘from the reputation
»hé brings to the job as well .as the ground rules established to provide'l
for 'his funot1on1ng “The very ex1stenoe of:an ombudsman has a sa]utary
,effect in that the system he is empowered to 1nvest1gate w111 become
more responsive to ‘its const1tuénts At the same time, the ombudsman
prov1des a buffer batween the staff and oomp1a1nants, he draws away

1From profess1ona1s and others on the Staff many comp1a1nt5 that otherwise
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.. might cause immeasurable irritation. (Past practice indieates that

.oy

most complaints are found t0 lack merit because no injustice was found

. to have occurred.)

" This brief description of the ombudsman's reTe,ﬁrovides the

background to deal with a eontemporary ree1ity,q;5ch001 boards and

administrators are ‘inclined to let sleeping dogs 1ie, and the pnevai1ing.

A

,euietude emeng school districts provides Tittle ﬁneentive to move ahead

= : . A )
with embudemanship This is unforthnete because there is an unusua1

ropportun1ty at the present time to go abeut the business of meet1ng

needs, as. heretetqre set forth with thoughtfu] de11berat1on The

. turmoil and d1eruet1en of yesteryear epewned a pre11feret1en of embudsmen,

R

but- now ‘the average student .is turned of f and tuned out. Many eeunse]orei

\

'emong~ether5; may lament the apathy and peeeiv1ty of students, but the

powere=thet=be‘ere eeﬁerentTy re1uetent to’ee%ee the day for conetructive:

5,

’ act1on and thereby head off anether per1ad of- student unrest at some

~point in: the future. (Iren1ea11y, even teaehers often share th1e

;ret1cence, although moet of them have 1ong s1nee achieved gr1evanee

procedures thr@ugh eoi?ect1ve berga1n1ng.)
Absent a designated ombudemen, what reeouree is evai13b1e to .
eounee]ors d1spoeed to favor thL concept of an advocate to deal with

the eemp1aints of students? First, oF eourse, is initiatlve intended to

. secure the estab11shment of an ombudsman's fo1ce Alternatively, the:

i =

counselor may undertake to’fi11 the void by performing functions

© that would prefereb1y be assumed by a deeignatedeombudeman. Just as

' programe covered by Fédera] end state Tegisiatibn are ndw frequently
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Fbundwto provide fér'due process hearings, ccunseTor;ycanfﬁroper1y
concern themse1ﬁes Qith fair proceedings'in regard to the ccﬁpTaints

and gr1evances that :oﬁé t6™ them from students or parents. It isn't
useful to suggest that a d15t1nct1an be drawn between,’ say, a camp]aint
of injustice or a grievance ‘alleging violation of 1ega1 rights. In g;”
ic0n5u1t1ng capacity with the student, the cancerned counse]cr will want
to oFFer a helping hand in either case. . How_shgu1d it be done?

with %ew exceptions, the schdéi district\npw_provides only a system
- of bureaucrat1c rev1ew when a. student feels offended by same;actiﬂn tD.
gwhjch the student was exsted; The ava11ab1e recgurse is the cha1n gf
ccmménd an D%ten ?rugtrating journey stepsbynstep thrnqgh_the admlnis—“
trative hierarchy to the school board. ~Depending Gn\thg issue, a;s%stance
may -be requested from the Duts1de, the Amer1can Civil Liberties Union,

for gxamplé, will nat 1nfrequent1y prDv1de the sarv1ces, w1thout cast

of a cospe}ating attprneyi (It is prerequ1s1te that a c1v11 11bert1es
issue, e.g.» freedom of expression, is invo1ved;) But many is the time
that a student and/or parent has to-go it alone in the face-of formidable
Dbsta:1esi’rea1 and_1mag1ned. Armed with meager kan1edge about 1ega1
r1ghts; the complainant feels that the appea1 is be1ng ‘considered by
_§1nd1v1dua1s W1th interests vested. in preserv1ng the status: .quo. The
reject1on of the appeal, a]thﬂugh 3ust1F1ab1e, is neverthe]ess v1ewed

with great skept1c1sm How much better the attitude.1f an ombudsman,
Xrespected for- 1mpart1a11ty, Dbae¢t1v1ty, and competence, {s the beérér

of .bad news. S0, too, can the counse1or, Dperating from a relationship~

: of conf1denae and trust, he1p tD preserve a hea1thy c11mate in SchDD1



. — . ;" o B : n ]
even when the student's complaint or grievance merits no remedial '

act10n

Ko]tve1t shares the view that the counse]or can move eonstruet1ve1y

into the area of ombudsmanship:

Ideally, each school shall have an ombudsman; but since this
is - not the case, nor is it 1ikely to be “in the near future,
counselors can perform some of the ombudsman's functions .
without doing violence to their more trad1t1en31 role. 3]

Nhat are the funct1ons counselors can enn51der undertak1ng? The
fe11ow1ng suggestions may constitute useful gu1de11nes in this respect:
1. Listen to eomp1aints~ti - A

2. ’Determ1ne on the face of a eomp1a1nt if it may have. merit —
involving either a violation of student/parent r1ghte or the .
occurrence of injustice. . o .

3. If not, provide a clear explanation to'thet-effeet;=
4. If so, offer to be of assistance byr
H~e. checking resources in the 1iterature of the counselor's

prefees1cna1 Tibrary; : )

.br 'referr1ng the complainant to the. appropriate party for
- possible resolution of the complaint through established
channels if a question of Tedal rights is- involved;

Aci 1nterven1ng on behalf of the’student when .the: eomp1e1nt
. alleges unjust t“eetment by someone in the emp10y of the
" school district:

co d. - attempting to effect a reeonc111et1on with epprepr1ate
o corrective action, when 1nvest1get1on ‘discloses that : -
injustice has oceurred . : :

m1ght be he]pfu] to the comp1a1n1ng party
It 15 folly to think thet a counse]or, or a department of them,
can set sail under the eanvas of these gu1de]1nes without pr10r ar-

rangements. But there. is noth1ng thet stands in the way of counselors

“




-

net

proposing discussions among teachers, administrators and suppart staff,‘

as we11 as studEnts and parents, that seek the deve1apment of Dmbudsman-

%sh1p 1n the building and in the d1str1ct as a whole There 15 much to
recommend that the counse1or s: funct10n5 shauld include eFforts to
) FE;DTVE complaints, and one would hope that others cancerned will reach -
this conc1u5ion On one hand students and parents ‘'will have to Fee1
a need {hat’ can be f111ed by counse]ors deal1ng with comp1a1nts on the
Jgther hand, .it is alsa essent1al that colleagues, far from feel1ng
threatened, recogn1ze the value of such an added roTe for-the zounse1ar.
There may be a 1egacy of doubt to, DVercome before “the cnunse1or
a cén enter this arena DF interna1 cawmun1cation successfully. - Marker 7
and Meh1linger3?2 put it harsh1y in these terms: |
- The typ1ca1 h1gh schoo1 employs- peopfe who listensto but do
not act upon the grievances. of students.  There is no
ombudsman to intervene oOn- behalf of the students with the
bureaucracy.,_COunse1ors are really tools for administrators,
despite the profess1ona1 ideology of counseling. Who can X
a. student cnmp1a1n to if his teacher 1is incompetent, is lazys -
is a racyst? A student must” either accommodate himself to
“the s1tu§t1an or rebe1—=s11ent1y, by. dropping out of school
or by turning in. poor work, or overtly,.by’ sett1ng fire to
trash cans or tr1gger1ng fire alarms.
Discéuhting the conclusion of Marker and Meh11nger, it 15 st111
abundant1y c1ear that counselors can reach out to s1gn1f1cant new

hor1zgns 1n their pFOfESSTOna1 careers by tak1ng act1on to provide. Fﬂr ;

umbudsmansh1p 1n the public schcols

A Look Ahead :

" Under the mantle of in Zoco parentis teachers and administrators
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traditfcna]]y enjoyed anuestioned aﬁthority ovér the 1ives-af school
civildren: So it Qas_unti? the middle QF?the-tumultuqus 1960's whéﬁ,
iﬁ the wakelof sfddent unrest on college and uﬁiveféity campusés,
tﬁrmail.and turbulence s§i11ed'ove; to sthoél d%striﬁts-thrqughout the -
) countfy, ND'iqhger weré home and church-and schooi accepted by young =
p§0p1é as sources df:u]tim§t3'authority; éverytﬁing was sﬁddeniy-oﬁened'
to challenge. ' ‘ o |
| Judicially, 1943 saw Qéhogah's witﬁe§sg§ striking a biow for sfudeﬁ;-
rights in Barnette33 After that hgwevér; accustbmed normalcy ﬁrevéiied'

unt11 1969 when bTack armbands 1nvoked the attant1on of the. Supreme

Cogr; in 11Q5g£,34 This case proved to be the open1ng chapter in a saga .
of-egpahding student rights as a result of court decisionS—» (In 1954,

of course, the Supreme Court had struck down de jure segregatian in

| Brown. )35 Almost too fast to abscrb, schools were- confronted w1th
-‘cgurtecrdered changes regard1ng student dress and grooming,. freedom of
*'expression.(speech and press) under. the F1rst-Amendment, equality of~
courseecffér%ngs to bdys aﬁdzgirTS, and other substantivévrights as weT1
as procedura1 due process in d1SCTp11nary action affect1ng students

From Tinker to Nood 36 in 1975 the flow DF dec1s1on5 was 11ke the ‘rush

of water whEn the dam has burst S

.- What now? More of the same? ér, if not; what does éppéar to 1ié
Vahead? Up to th15 pD1nt, it is fa1r to say, the cnurts have staked Qut
:the legal- pr1nc1p1es underp1nn1ng the r1ghts of students in schoGTS
putsuant_to=const1tut1ona1 pngv151on5; It is not unlikely that there
will be a marked s1ackening of jud%ci$1 déc%sioﬁs affectiﬁg étudent

=7



rights, but there are several areas_iﬁ public education where further
clarification of the law is indicated. ‘Fischer and Schimme],a? for
example, pointed in-1975 to such "Frontier Issues" as:

Testing and the Right to Privacy--Psychological tests are
‘likely to be carefully scrutinized in the years to come, and
it is probable that only those that are clear and specific
. will be allowed; even then, informed consent by parents and

students will generally be required. ST

" Grouping and Tracking=-...it is probable that the procedure
‘Will come under increasing iega1_attaéks:during the next

decade. Grouping is widespread, yet the ‘tests used to place
students. into groups are SO inadequate that they are vulnerable
to claims that they violate the due, process and equal, protection
clauses of the Fourteenth Amendment. : o

Economic Inequality--Since most state constitutions contain an
" ‘equal protection clause or provide for a Wthorough and efficient”
or "uniform" system of schooling, it is likely that legal
attacks on inequalities in school finance will rely on these ..
provisions. ‘ ' e
School Accountability--The next decade may develop alternative
‘ways of holding schools accountdble to students, parents, and .
_taxpayers, but it seems doubtful that courts will require schools

to pay damages to students who did not succeed in their programs..

~The.Right Not To Go ToQSchoo1f§A1thdhgh the;SupremefGourt Timited

its ruling in the Yoder case36 to members of pstablished
religious communities,xthiéegggision;=which allowed one
minority group to escape the“Compulsory attendance laws, can
be expected to encourage ‘others to seek similar rulings in
the coming years. : '

There ﬁs'no:feasoh to quarrel with the predictiané of Fischer and -
Schimmel, but it wgu1d’appear tﬁ%tfthe:¥acus 6f'Further deveicpmentS;
‘bearing on student rights will shift from litigation to political action.

"~ The courtsAhavg done their job, one might say, in establishing that students
are personé under the Constitution and entit]ed to .its protections to the

same extent as any other citizens. Important -to recall is the fact that
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the Bill of R1ghts and other amendments to the, U S Constitution were

;adgpted not 'for stqdents or teachers or adm1n1slraters or school bDEPde
' ar‘éareﬁts;’but for citizens i%ris for citizens, therefore, whatever
Sthg1r status may be Dtherw1se, to work for the déve1opment of p011cy,
-procedures and programs that are respans1ve to and consistent with the
1&931'princip1es articulated by the courts. AN '

Ccunse1crs have a rare opportunity ta prov1de essentia1 1eadersh1p
in mapping the route to further progress - in the years. ahead And this
'requ1res that they concern themse]ves with bath the 1§ga1 r1ghts of
studenés and the means to assure simple 3ust1ce in the operat1ons nf
pub]ig schools. \\\\ T '
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