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1957 and directed to:
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constituting a denial of equal protection of the laws under
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‘Appraise Federal laws and policies with respect to equal
protection of the laws because of race, color, religion,
sex, or national origin, or in the administration of
~justice;

Serve as a national clearinghouse for information in respect
to denials of equal protection of the laws because of race,
color, religion, sex, or national origin;

Submit reports, findings, and ;eeémmenéatians to the
- President and the Congress.
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Last Hired, First Fired: Layoffs and Civil Rights

ERRATA

Notes to Section 1 beginning on page 5. should number from
1 - 43 rather than 3 - 435. ’

citation for Franks v. Bowman in note 1, page 43, should
be 96 §. Ct. 1251 (1976) rather than 44 U.S5.L.W. 4356
(Mar. 24, 1976) :

Note 7 on page &4& should be 1d. at 1263 rather than 1d.
at 4363. )

"Employment Act of 1964" should be "Employment Act of
1946" on page 60.
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LETTER OF TRANSMITTAL

THE PRESXDENT
TEE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

S5IRS:

The U.S. Commission on Civil Pighié presents this report to
you pursuant to Public Law 85-315, as amended.

This report examines the effects of the 1974-75 economic
recession on the effort to ensure equal employment :
opportunity for the Nation's minority groups and women. The
layoff of disproportionately large numbers of minority and
female workers during the recession generally resulted from
the fact that many were only recently hired and thus had
earned little seniority. The recession, therefore,
seriously eroded affirmative action gains of recent years,
frustrating the intent of Title VII of the Civil Rights Act
of 1964, Executive Order 11246, as amended, and other
‘programs enacted to help minority and female workers narrow
the historic economic gap between them and white male
workers. -

' The likelihood of continuing high unemployment and future
economic slowdowns threatens not only vulnerable minority
and women workers with low seniority, but many white males,
particularly youths, as well. The social costs of such
unemployment, particularly that involving job losers and
discouraged workers, constitute a continuing national
tragedy.

This report reviews the legality of layoffs by seniority
when disproportionate numbers of minorities or women are
affected and explores alternatives to layoffs already widely
practiced in Western Europe and by some industries in our
own economy. We believe that the findings in this study
provide important, practical, and fair .



means for ameliorating the vexing conflict between layoffs
by seniority and vital affirmative action programs in
employment.

We urge your consideration of the facts presented and ask
for your leadership in ensuring implementation of the
recommendations made.

Respectfully,

Arthur S. Flemming, Chairman
Stephen Horn, Vice Chairman

Frankie M. Freeman )

Manuel Ruiz, Jr.

Murray Saltzman

John A. Buggs, Staff Director
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Introduction

Since ‘"3 creation %g 1957, the United States
Commission on Civil Rights has investigated and aﬁalyzéﬁ the
ﬁati@naizpréblém_cf employment discrimination as well as
other types of bias. Commission reports and investigative
hearings have documented how minorities and women have bééﬂ
systematically deprived of their fair share of economic -
benefits as a result of discrimination in employment. (1.)

Although Federal, Staté, and local statutes and
Presidential orders have dictated that discriminatory
employment practices bé eliminated, many of the Nation'‘s
women and members of minority groups continue to face
serious barriers in the job market. One of these is the
"last hired, first fired" gélicy that has disproportionately
affected mincritieé and women, particularly during the
Nation's periodic economic recessions. The long and
extensive uéé of this policy by employers is one reason why
income remains consistently lower and unemployment rates
higher for these groups than fgg the labor force as a wh@léi

Some economic gains were made by minorities and women

in the 1960s, but even before the 1974~75 recession took

hold, econcomic disparities between these groups and white



males remained serious. The recession has re ?e, ed much of
the limited progress that had been achieved by triggering
massive layoffs of new minor 1ty and women employees. 5o
severely have 1aggffs affected many of these new workers
usual éésis for such layoffs, seniority, has become

that th

r+
w

the target of lawsuits alleging it a discriminatory
employment graﬁticé. The conflict be?ween affirmative
action fesgénsibilitieé and céﬁtfaétual senjiority agreements
has been bf@ughﬁ before the United States Supreme Court
which, in & recent decision, noted the "vast! importance of
seniority in the national labor market. (2.)

As a new year beginsp the prospect for Géntinuing high
unemployment and fér future recessions apgears strong.
Disproportionately high rates of job 1@55 and discouragement
among minority and female workers therefore seem likely.
Eecau%ejgf this bleak outlook, some interest has developed
in technigues such as wa:&sharlhg, alreaay known both in
WE%#E{ agé and fhe United Statezg that may minimize ox
forestall layoffs and keep people working while allowing
=7E-rnprfl;;yers to reduce production costs. The potential virtues
of such alternatives lie not éﬁly as a means to ameliorate
théAseniarityéaffifmative‘actian'écnflict but also as a
logical way to enéeuzagé more humane and efficient use of
_all the Nation's human resources.

1i
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Furthermore, the conviction has grown among many
Americans that the time has come for the Federal Government
to guarantee a decent job opportunity to every citizen who
is willing and abls to work. Legislation creating such a
Qéliéy has been introduced in £h§ Congress.

The Commission on Civil Rights is deeply disturbed by

the tragic impact this recession has had on vital
affirmative action efforts in employment and also by the
p;qfaund inequities it has raised for millions of jobless
Americans, regardless of race, ethnicity, or sex. 1In this
brief study, the Commission addresses the issues of

fundamental

41

seniority, layoffs, and worksharing and som
civil rights aspects of national economic policy. It must
be emphasized that the discussion of seniority relates only
to its use as the basis for laying off workers and not to

its role in other personnel matters, such as promotion or

=

transfer. =
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(A

Nates tc Introduction \21
1. - See, e.g:y U.S. cgmm1551on on C1V11}R1ght39 1§E1
SgggquEi Repgrt baak 3, 'Emglﬂvment“* Jobs and Civil
T .

this repaft the term "migarlty or “mlncr;t;es" refers
generally to all blacks, persons of Spanish origin, Asian
Americans, '‘and Native Americans. The term "nonwhite" - féiers
to all such persons except persons of Spanish origin.
“"Minority" is, theréfcre, more-inclusive. It should be
noted that the lack of separate data on persons of Span;sh
origin has limited adequate documentation .of their economic
problems which, it is now clear, are :similar to those Qf

black Americans.

2. Franks v. Bcwman, 96 S. Ct. 1251, (Apr. 15, 1976). The
Court noted that "[s]eniority systems and the éntlﬁléménts
conferred by credits earned thereunder are of vast -and -
1ﬂcrea$;ng importance in the economic employment - system of
this Nation." Id. at 1265, . -

) -

;'/ . . R



I. Minorities and Women in the American Labor Market

an

SF ite their substantial numbers, minorities and women
historically have played a subservient role in the labor
market of the Nation. They have suffered higher

male workers, and when hired,

m

unemployment rates than whit
they have held jobs of lower status and earned 1&55 tﬁan
w@itegmalesi

Their position ma rginal even in the kest of tlmes,s
minorities and women regéatedly have been hard hit by
downturns of the béé;nesa gycle.' During the_ﬂegressl@n of
1921, for example,‘black unemployment rates in Detroit were
f;ve times as hlgh as those of ;atlve white workers and:
twice as hlgh as those of foreign-born whltes (3.) "C@lcreﬂ
workers are the last to be ‘hired, and first to be flreﬂ,"
the superintendent Df the Colored Branch of thé New Yezk
State Employment Bureau declared in February. 1§21.: "Always
discriminated against by some employers, the present
caﬁéifian of uﬁEmplagméht is causing great suffering améng”
the colored people." (4.)

when the Great Depression of the.1§305 subsided and war
production expanded job Qppértunitiesi the economic gap

persisted. In the early years of the Second World War:



the percentage of NEQIDE; in
manufacturing was lower than it had been ,°
30 years before.. Althgugh ‘every tenth
American is Negrp, only 1 Negro in 20

was in the aefense industry. Every-
seventh white American was a skilled
craftsman; only 1 Negro in 22 had a
skilled rating. Many trade unions had
“constitutional barriers to Negro
membership.... (5.)

As the war ended, war industries cut back production.

Blacks and women, many of whom were the most’ recent ;
_newcomers in these industries,iware the first to lose thei:!
jobs. (6.) IQVTQSQJncnwhite family income was still anlyvséé
percent that of white family income. (7.) Median female
:incéme was less thgﬁfhalf thét of m%éian male income--this
was‘true‘farrwhité females viS*a%vis white males_ana for
!nanwﬁite féﬁales vis-d-vis nonwhite males.(8.)

In 19&5 thE‘federal Government écmmitted it321f~far the
=flI§ﬁ time to gﬁl;;;es that ‘would pramate ccndltlans af full
émplayméntg ‘The. Emglayment Act of 1946 statéa, amang che:
thiﬁéé, tha£ it was1"thé_ccnt;nulng policy and
respéﬁsibility of the Federal Gsvérnment:_;ﬁé promote
maximum emplayméntf praéggtign,gan& gurchasimg power." (9.)
Implicit in the act was the vision of the Nation with jobs
and opportunity for all ﬁha are able, willing,-ana'segking'
"1 to work. = Consistent with this goal, the Federal Government
"in 1962 créated the first Cémpféhén31VE Federal manpcwer |

15
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‘training program. (10.) :in 1964 %he Civil Rights Act was
‘eriacted, Title VII of which @utlaweé employment ”
‘discrimination. {11.)

During the*deeédé of the 1960s ﬁiﬁ@rities improved
their ecancmicvsﬁatusg Tables 2 and 2A show that nonwhite
and Spanish—arigiﬁ Americans registered gains in white
-callar employment. The unemplcyment rate amﬂnq nonwhites 20
years af age and over dropped from approximately 1 pe;cent
in-1961 to less than 5 percent in 1969. (Sea table 3.)
There was also a sharP:aegliné in unemployment rates for the
Span;sh'g; ’in population between 1960 and 1969, as table BQMA

: |
© reveals. _Thé}t:aditi@nal gap in income betweeg nonwhites
" anﬂfwhites also began £Drnarf§ngas shown in table 4.
. The traditionally limited role of women in the labor
' market'has also undergone a change. ManyEQEEEn‘caﬁtinuéé to
work following their wcrk experience during the Séc@né world
Warl_'ﬁith more wcmenvattendiﬁg éallege than ever before and
wiﬁh infiati@n requiring a second wagé_eafﬁer in many |
families, women have continued to enter .the labor market.in
flarge numbers. Their rate of participaﬁign in the labor
. force i;creased from 33.9 percent in 1950 t@ 4uy,7 percent in
1973. (12.) Employmept Gf women in gavernméﬁt and |
manufacéuring has increased, and wamenfﬁave entered other

— {e
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industrial sectérs, such as figancé and tréﬂspérﬁatién;-in=
‘grawing=number5;(13_)
' Despite thése changes in economic activity, however,
the overall Emplgyment}situatign of @iﬁerities and wémén in
1974--at the outset of the recession--had changead little,
and these gr?u?s found themselves in essentially the.same
inferior position ‘they have always occupiéd in the labor -
market. As figure % shows, the nonwhite unemployment rate
? and the 2-=1 raFic of nonwhite to white unemgléyﬁgnt ﬁéfé the
~ same in 1973 és in 1954, The unémplayment rate among
persons of Spanish crlgln was 7.5 percent in 1973 lower

than. that for blacks but substantlally h;gher than that for

WhltéS;(1ﬂ ) As table 3 revea;s, wamen at all age. levels

ﬁ - 2

still had cansiderably hlgher ratea of unemplaymEﬁt than

-
males of the same race and age graup. ‘
Further, both m;norlties and women stiil lagged far |
behind white males ln the p:epart;cn hslé;ng hlqh*paylng,
high-status jobs and were @verrepresentedkin lcwer—péy;ng,
less-skilled jobs. (15.) " The Gccugaticna; dlstributicn Gf o
.Ameficané of Spanish origin reéembleé that of biaézs.(15-)”
The narrowing of the lncame gap between mlngrities and '’
women, on the one hand, andﬁwhit%:males, on the other, alsé
Halted. In 1973 black median ingg;éxstsca-at 58 perdent of
white median income, 1eavingfabagﬁ,the sa%e gap that existed

i




in 1954.(17.) Women's earnings were only 58 to Ee“gercent
of mén's earnings in 1973.(1é;j |

A pa;tlcularly serléuqbuﬁémplcyment grablem c@ntiﬂues‘
to plague black ycuth. Slnce 1971 the unemplayment rates
for black teenagers have averaged mgre than 30 percent, ‘
réughly 2 1f2 times th;»:ate for white youths. Teenage
black wonen suffer £hé:highest unemplayméntwrates of any
greup r13531f;ea by agé, race, or sex.(?s )

In addition tg the startlingly high unemplcymEnt rates
among black youth, anather dlsturblng trend that had
éevelapéd gr;@r to the recession is the Hlﬂespréad p@v&rty
amcng the growing- number Gf fémaleéheaéed hmusehalds. The
numher ?f such households has been ;ncrea51ﬁg ggn51§erablyv
‘while 1 out of 10 famlllES was headed by a women a decade’
égQ;‘thé ratio in March 1973 was' "1 out of évery 8
families. (20.) Fewer than 1 out of every 10 male-headed
familigs'ﬁagiinggmés belcw;thefpovezty thxeshclﬂ ($4;25H for
a familngf four) in 1972;—but m@ié than 5 éut of everf"i@l
female-headed families feli in that zategary-(21.) Sixty-
six pérQEnflegfamiliéS headed by Mekican American women |
lived in poverty in 1972—(;’ ) o

Flnally, a- marked 1nczéase 1n the gagp between nanhltE
.and wh;té male pa:tlc;patlaﬁ in the labkor fafce Qccurred

between 1964 and 1974, with a 7 percent decline in the’

18



'partlclpatlan rate of the fcrmer..‘(Seeétablé Sz) Amang the
reaséﬁs for nonparticipation in the labor force are poor -
health, home or iamily respan31b11;ty, and éiscguragemént
over job prasgects;(zs.) : e }- |
The Impast of the 1974-~75 Recession on Hinarlties and Women
The 1974-75 recession has sharply aggravatea the
longstanding emglayment problems of minorities and women and
directly undermined the affirmative aéticn effcrté of the
past decade. As the recession t@ék hold in late 1974 and
1975, unemplgymégt increased and labor feige Qéfticipatign'
diﬂ?péd The Dégartment gf‘Lab@r reported in épril 1975,
A

"rééently hired- warkers, including many women and m;narlty

group members, have become early casualtlés of the economic

. déWnturn-"(zu )

The unemployment rate for adult women rose 5tead;iy
fram 5.9 percent in the last quarter of 1973 to-8.5 percent
in the secgnd quarter of 1915i(25.) Jobiess rates rea:hed
14.3 percent for nonwhites, 12.4 pér;ént f@:_warkers Qf |

Spanish origin, and 8.2 percent for whites by mid-1975. (26.)
For blackkteenagers %he jéb;ésé rate climked to 39.8 percent
Ein the firs£ qﬁa:tér of 1975 compared to 18.0 for white
tegnagersr(27 .) ¥f

13"9

 In late 1974 it was repmrted that 845,000 labor force,

’n@npartlclpants wanted ijS but were not 1@@k1ng for wark S%?ga

10 . -
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}bécause they thought their search Gould be*in vaing(zai)‘ By -
the third quarter of 1975, this number had 1ncreaséa to

1;159,006i(29;) The largest group af "discouraged® warkers L;_
was women, who accounted for twgnthirds of tbe.tagalqz

discouraged in 1975.(30.) These ﬁeﬁen; together with male

teenagers and elderly men, accounted for BSipercEﬁt_QE}all' )
discouraged workers. - |
At thié E@inﬁg some perépéétive is needed on these two.
‘. large groups of the unemployed--those wh@ h@ld-jcbs ﬁﬁtl -

involuntarily lose them andidisccﬁfaéed workers. The
,current recession has, Qf caurse; iﬁcreasea the numbers in
both categories,. but the fact remains that both graups

IKEQIéEEnt pérmanent p:ablems in the Natlan 5 ecanamy that J)

Job Lasersfr
_ The Lnemglayed ;ncluée three subgrgups—*thcse who 1lose

ﬁhéir jobs, “those who leave the;r j@bs, and those who entér

* the labor market as new entrants and reent:ants. As f;gure

';2 shcwsE job .losers usually ccnstltute the largest group of
the gnemgleyea; in September 1975 they canstltuted over 58
percent of the total unemployed. (31.) Historically,
unemployment by job 1D$E!i$ the most Gyglicélly seﬁsitivé,
rising and falling in aﬁéardanég wiﬁh the ups and downs of

the business eycle.(zzg) Although the 1evel of unemployment

11
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ﬁearli a@ubled between the last quarter.cf 1973 and the.
"caﬂa quarter of 1875, unéﬁplagment ffam job 1stsnéa:ly
tripled. (33.) : - | | -
As n@ted job loss is’an integral part of the
emplayment pattern for many nanwhlte and femaie waxke:s.
regardless of the averall ccndltlgns of the economy. When
theAcurrent recession struck, it h;t these vulgerable
workers aispragartiénagely hard. Table 6 shows that job
loss unemplaymeﬁt—ilayaffsi;rase most sharply'ﬂuring the
cuzrent recession in those blue—callar Qccupat;cns where
m;ncrltles are empléyed in greatér numbers. Table 7 shéws
the DVéIIEPrEEEHtatlﬁn of black male wcrkers améng the

Iégént'jéb l@sers. In early 1975 blacks aésaunted for abaut

they werg Gﬁly 11 percent of the total lakorx fn:ee.(Bu )

For women, job 1D53 ‘has QEﬁerally been less w;despread

-

during the cu:rent r232531cn than for ﬂanhltE male wgrkers,

but total: unémplcyment amang wamen, as noted, has been hlgh_

Although'women made up néarly one-half of the unemployed (47 -
percent in 1974), thé§ géhéfaiiy account for only Gne—thifd
of the unemployed from job loss.(35.) This reflects, in '
large part, their céncéﬁfraticn in industries such as trade
and services where the cyci;cal changes in emplayment are

1&55 sharp than in the goods producing lﬁﬂustflés. The

.21
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J_iﬁpéct of recessions on women "is not reflected so much in
their uﬁemplayment rates as in the rétaﬁaaticn of their N
g;éwiﬁg-laba: partiéipati@ﬁ¢"f35g{ Ecnethéless; where wamen'
have begun tc be emplcyed in nontradi tional ijS, such ‘as on

the assembly llnes of autamablle plants or as patrol

-7

. officers on police forces, they have been heavily affected
- by ggb 1655, g | .

It is wéll to -remember that jﬂb losers aré Warkers whg;
want to wark and had ijS- They are more 11kély to have
| dependents and family réépénsibilitiésg(37i)' Mcst jeb
losers have nat w111;ngly left their joks. In addltlcn to
the material loss lnvalvedf there is ev1denge that jab loss
pmay well have a heavy physic cal and psychaleg;cal EffECt 'on
the-viétimib Studies have shcwn a ccrrelatlan between job N
1ésé aﬁa high'blaca pressure; lower ego resilience and_se;f—
esteem, increased h@spiéaiizaticn fQ£ mental illness, |
" alcoholism, child abusei'and:éveﬁ suicide.(éé-)
The D;scau:aged Worker

Anathér group ﬂf Amerlcans aﬂversely affected by the
rec2551cn ELE the "dlscau:aged warkers "(39.) While the
recession has géneratad discouragement and frustration among
people who hdve lost their ﬁcbs and have given up looking

_for a new one, discouraged workers also include those who
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may not have worked for some time even before the recession
: ! - :
began.

Disc@ﬁragément over job prcspects f@r,many.Americans ;s‘
ncﬁéa problem connected solely with economic aawnﬁurna For
mifiorities and women in particular, it is a ccnstant~pfc£1ém
that simply spreads ané intensifies auring recéséiaﬁsixuo.)

In thé main, blue—é@ila: jobs tend ta be more tenuous

_:ana unstable than white-collar jobs, évEn.in times of {l!

economic g:csgerlty. Many mlnsrlty ‘members and women work

in manufacturlhg 1naustrles which have been experiencing a

steady decline far'yaars. Because 1ﬁaﬂéguate job training -

u
@

>pp ltunitlés_éﬁﬂ the prohibitive costs Qf”ﬁighg; education

hinder retraining for other more stable jobs, many of these
workers in the-"wrong" jobs have little realistic hope of
switching to positions with a more promising future. As one

'study observed of nonwhites in this group of discouraged

They, earn 1ess than whites, are forced
to work irregularly, have trouble
finding jobs, and are more frequently
.discouraged from even. looking. Low
earnings, intermittent employment,
discouragement, unemployment, and
falling labor participation all
interact. (41 )

The recent rec3551an has further d;sﬁéuraged these

R
}Amerlcang from partlclpatlng in the labor force and added




:maﬁyvétﬁétéitézthair ranks. Discouraged woxkexrs, like job

-

lcséfsg ar2‘§i$p£gfﬁm§§cnately ncnwhitg and $¢£3i1l1l another
gfaup thét bears the brunt of eﬁancmic deprivation whether
it fésultsjfrcm structural or recession-induced
'ﬁnémglcymént.

In;additicn to increaséa jéb'lcss unemglgyment and :

discouragement among mincrities and women, the Commission

o,

finds several é%her sources of concern about the labor
market and overall economic position of these groups at‘th§ 
prégent time. The first is inflation which has beén
partiéu;arly 52v%re7in basic areas such as food éﬂd’eaézgy -
~prices. The effects are clearly;mast harmftl for low-income
fami;igs, and when low-income workers lose their jébé,.
inflation is all the more devastating.
Thé second is the particularly heavy burden receséians

Vané layoffs place on yéung workers, incluéingdﬁat only ﬂ
minorities and females but white males as ﬁ%lii Contraction
Véf the labor market denies them Gppcrtunitiés to develop -
siills and blocks career planﬁinga rIn 1975, 16~ to 19-year"
alés accounted for only one-tenth of the Nation's labor
force but for ane-f@u:th of the unemployed. (42.) While
teenage unemplagmen£ris highest in central city areas, it is
also a:prgblem in rural areas. (43.) It is ironic that a

 soc¢iety is unable to provide so maﬁy young people with




decerit job opportunities after it has committed billicns of

dollars to educate them for future partieipatién in that

_“society. The consequences of this failure, in such areas as

family s#rength{ crime, and drug abuse, seem obvious.
"Third, tbe prospects for rapid ec@namié reccﬁery and a
return to work of the jobless are questionable. The
Ccngré%éiénal Budget Office has reported, "even if
production énd gmgléjment caﬁtinue to rise after the initial

rebound, the recession has been so aéép that unemployment

will remain high for some years." (U4i.) The Chairman of the

,fééeral Reserve Board has suggested that the United States

economy may be in a new "long cycle" of sluggishness in
which recessions will be deeper than earlier in the postwar
period, unemployment greater, and recoveries will not carry

upward as high;(us.): The Chairman noted that £§e preseéent

long cycle may be the contemporary aqpivalent of ﬁhe.
depressed 19305. The spark of hope that was kindled among
minority and fémale'wcfke;g in the 1960s, a period Qf;f
ecén@mic_éxgansisn ﬁhen important efforts were madeltgl
improve equal employment opportunity, may s@@n:bé:virtuélly

extinguished.
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II. Layoffs and Seniority

Layoffs in the United States economy are generally

based eniority, or "the last hired, first fired"

¥
A
o}

n

w

[

principle. (1.) Seniority involves a set of rules which

i

gives workers with longer years of continuous service a

prior claim to a job over others with fewerxr years of

service. (2.) What is referred to here is "competitive.

i

[

]
i

-atus "seniority" as opposed to "benefit seniority.™
Competitive status senioraty aéﬁermines priorities for.
préméti@ﬁ,Ajéb security, shift préferEnce;;aﬂé other
employment advantages. By cantrasﬁ, kenefit seniority,
earned without regara to the status of athei employees,
‘determines the éligibiiity for certain types of fringe
benefits,“such as paid vacations or sick leave. (3.)

In applying competitive status seniority, companies
differ as to the unit within which seniority operates. In
s@me,.length of service may be measured by total length of
employment with empl@yer'("giaht“ or "mill" seniority). In

~others, 1ength of service in a department ("department"
seniority) or length of service in a jok ("job" seniority)

are the units used for applying seniority.(4.)

i

i




By itself a seniority system is racially and sexually
nondiscriminatory. (5.) It applies 2qually to whites and
nonwhites, men and women, aliacating joks on the length of
sarvics_iniéhe unit in whichesenigzity operates., Indeed, it
is the "facially neutral" feature that gave rise‘tﬁ’its
introduction. Unions demanded the establishment of the
seniority system to replace the foreman's camplete_authgfityv
Gvef-gf@métién and 1ayaff. Seniority is one of the union .
organizer's principal and mc§E'eff§ctivé appeals in
unionizing a plant's work force. (6.)

For union officials or nonunion emgloyers, the
-length-of-service senioritv rule is an objective internal
device for allocating jc.» or 'ortunities among members. It
| helps to immunizedtheIuniGn or the employers from the
criticisms éf disgruntled emplaﬁges denied érémgticﬂ or laid
aff.(7i5 Yet seniority systems have been significant
instruments of racial and sex discrimination, as part III of
this report will demonstrate.

A 1975 survey of major collective ba%gaigiqg agreements
_in the United States found that 90 percent ¢ontained 1éyéff

provisions

in 85 percent of these contracts, seniority was

a fa

%]

tor. (8.) More than 42 percent of the agreements

provided for layoffs based on seniority alome, (9.) and 30

'éércént provided for seniority as the "determining factox"
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in layoffs (i.e., more senior employees are retained during
a reduction in force only if they are qualified for
available jobs). Other factors are given equal
consideration with seniority iﬁ less than 1 percent of the

contracts. Seniority is the sole or determining factor in

at least two~thirds of the cgnﬁracts in all manufactating'
industries exgégt‘printing and in most nonmanufacturing

industries except maritime, serviceé, construction, and

" insurance and finaﬁée§{19.)

Most agreements also provide for eventual loss of
seniority and recall rights in a long iaycfi_' Seniority
retention periods may last from E'ﬁénths or less to 5 years;
1 year is the most common term. (11.) |

Always a vital concern, seni@ritf becomes decisive
dﬁriﬁg periogds of economic déwn;urn ;héﬁAijS are gcarcé?

In an industrial or éther émplaymént setting, a wc;kerié
place in the seniority "pecking order " can mean the
difference between having a job and keing unemployed.

The implicati@ﬂs'af the ﬂlést-ing.first out" rule for
new workers, éhéther minorities, women, or youth generally,
are obvious. The aisprcpcrtianateéy high rates of job loss
among minorities have already beenynated‘(12,)v ‘In some
‘vareas where minorities représented @nlg 10 to 12 percent of.

th - work force, they accounted for 60 to 70 percent of those
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being laid cff in 1974.(13.) Many companies which had only

recently hired significant numbers of minority and women

employees have laid off workers. A Business Week survey of
companies that have undexgone layoffs failed to find a
single employer who refrained from using the "last in, first
out" approach in crderrta retain minority or women
wgikérsa(iu_)

For example, at the Norton Company, an abrasives
manufacturer in Worcester, Mass., the percentage of minority
workers on the firm's total work force drxopped frcm-B,?
pergeﬁt in 1973 (up from 1.9 percent in 1971)!tcA2.7 percent
in 1974--"a countrywide pattern that vaziesaéhly in timing
and degrge"(isi) Elsewhere:

A Pittsbﬁrgh-bésed conglomerate that ?ecently :
followed seniority in laying off 15% of its 30,000
member work force reports that 26% of its black
employees .and an even larger percentage of its

women lost their jobs. In the auto
industry...layoffs .of 215,000 out of 750,000

production workers have removed large numbers of

minority workers from some fplants and all women
from others. (16.)

Lagéffs of employees by.Staté and local government
agencies have also been based on vlast in, first-éut;“ With,
*aisparatéxéffects on minorities and women. ‘F@r‘exampléf
layoffs in mid¥1975 of 371~femaié of ficers appointed since
Janaarg‘1§73 by the New York Citg ED;ice_Degartment ended

their brief tenure with the previéusly overwhelmingly male




police force. (17.) over half of all Hispanic city workers
in New York lost their jobs betﬁééﬁ July 1974 and November
1975. (18.) In a number of school districts in California
‘and the southwest, Mexican American teachers were
éisprgpﬁrtignately threatened by layoffs tecause of their

low séﬁiafityi(19i) some 300 Asian American employees of

the California Department of Transportation faced layoffs in
September 1975. A spékesparsan for these workers described

the problems created for this minority group:

There is an extraordinary multiplying effect when
Asians are laid off...not only does it affect
their families so much more by creating. .
unmanageable financial hardships, but you have to
consider how much harder it is for them to £ind
new jobs. Asians aren't as mobile as Caucasi@ins,
many have a language difficulty, (and) recent”
affirmative action policieg have been s0O delayed
that few have the seniority to hold on to
positions.... (20.) - . :

while seniority does generally determine which

employees are to be laid off first, it is not unifcfﬁly or,
always given exclusive weight. In 11 percent of labor
contracts, seniority is a 5ecén§ary factor to be considered
only when factors such as ability aﬁd physical fitness are
equal. (21.) Forty-six percent of the contracts allow for
exceptions Excﬁ seniority in layoffs, and union représ
sentatives are givénwguperseniarity for layoff purposes in

more than three-fourths of these provisions. (22.) About 19
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percent of layoff provisions in manufacturing contracts
afford similar protection to specially skilled emgiéyees
whom manégément desires to retain. (23.) Still other
contracts exclude older or handicapped workers from the
seniority provisions for 1éy@ff5-(zu.)

some agreements provide for payment of supplemental

unemployment benefits (SUB) to buttress unemplaymenf

compensation for job losers. Ccontracts providing such plans

éiffer_as to the amount a worker can receive and the
“aufatién of .such gaymentsg(éng

These are the mgchanics of 1ayg§£; by senicrity; The
Commission wishesita stress the fact that while seniority
usually determines who is to be laid off firét,»there are
_ variaug exceptions t@.“last»hireé,’first fired"-- applied to

groups or categories of workers.
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I1I. Layoffs by Seniority and the Law

Extensive layoffs by seniority of minorities and women
in both private and public sectors during this recession
have precipitated court action on the grounds that these

layoffs violate Title VII of the Civil Rights Act of 1964.

X
T

he legal arguments involved are extremely complex and have

o

een presented at length in numerous cases. (1.) The lower
courts have not agreed on a resalutign of the conflict,
however, and the United States Supreme Court therefore ﬁés
been called upon to settle the issue.

In its recent decision in Franks, the Supreme Court did
not directly address the question of whether seniority-based
layoffs constitute an employment practice that may be
discriminatory(2.) uﬂderﬁTitle \VARS iB_) of the civil Rights

Act of 1964. Eathérg the Court concerned itself with the

scope of relief that may be granted to iﬂentifiabié victims
of illegal hiring discrimination, and it ruledﬁthat o
retroactive or "constructive" senjority méy bé;grantea these-
workers as an important éaft of such relief.(4.) Hence, a
Federal district court may award an employee, who has
suffered uﬂempléyment or denial Qfétranéfe: because of
illegal employment practices, seﬁierityrstatus thaﬁ'the

employee would have earned but for the illegal
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aiﬁér;minaﬁién.t The seniarity expectatiéns of white workers
'ﬂo not bar the granting of this relief (5)

Although the decision did not deal aifectly with the
legality of layoffs by SEDiDIlty,(S ) 1t did strongly uphold
the power of the courts under;T;tle VII to end employment
discrimination. The Court said:’

[I]n enacting Title VII of the Civil Rights Act of
1964, Congress intended to prohibit all practices
in whatever: form which create inequdlity .in
employment opportunity due to discrimination on
the basis or race, religion, sex, or national
origin,...and ordained that .its policy of
outlawing such discrimination should have the
“highest pr;arlty_~(7 }
The Court has held that "one of the central purposes of
Title VII is 'to make persons whole for injuries suffered on
account of unlawful emgicyment*d;scriminatian.lﬁgaj) |
' For this purpose, the courts were given nwide -
‘discretion exercising their equitable powers to fashian the
most cgmplete relief pesslble,_ﬁ,"(e.) ‘The CQurt natéa that
the 1eglslative histary Df the 1972 "amendments to the c;vil
nghts Act of 1964 indicates that “rightful place" was the
intended objective of Title VII and the relief accorded
thereunder. (10.) In this regard, "rightful place seniority,
”implicating an employee's future earnings, 'job securitz£ and

advancement prcspects, is absclutely egsential to obtainlng
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~ this congressicnally mandated goal." (11.) {Emphasis’ in the
. original) ) : ' . ’
The Supreme Court also reiterated its holding that -

"employee expectations arising from a'séniarity system may

be modified by statutes furthering -a strong public policy

5

interest." (12.) /It'ébse:vedffhat the issue of seniority

‘relief "cuts to the very heart of Title VII's primary
objective of eradicating piesent and future
discrimination...."(13.) Reaffirming that the courts have 1

 wnot merely the power but the duty to render a decree which
will so far as possible eliminate the discriminatory effects
of the past as well as bar like discrimination in the

: future,“(14.) the Supreme Court stated:

A
...[D]enial of seniority relief to identifiable
victims of racial discrimination on the sole
ground that such relief diminishes the
expectations of other, arguakly innocent,
employees would if applied generally frustrate the
central "make-whole" objective of Title VII....-
"If relief under Title VII can ke denied merely
because the majority group of employees, who have
- not suffered discrimination, will be unhappy about
it, there will be little hope of correcting the
wrongs to which the Act is directed.® (15.)

- The court observed that "adequate -protection of Negro rights
under Title VII may necessitate...some adjustment of the
rights of white émgl@yees-“(1ég) The Court therefore

regarded its decision in Franks as establishing that na

sharing of the burden of past discrimination is
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ﬁresumptlvely necessary“ and "entlrelj ccnslstént with any
fair characterization of egulty jur;sdlctlan."(17 )
These significant h@ldings aside, the Supreme Court in
: ?:ggks was not presented with the questién whether
rétrcactivg seniarity is to be awarded to a persaﬁ .who was
denied a gcb on the basis of race, ‘ethnic crlg;n, religlcn.
or sex before the .enactment of Title VII or te a persan who
did not initially apply for a job because it was well known
in the ccmmunity that the employer did ﬁct.hiregminaritj or
female workers. One question that remains, theréfore, is
gwhat can and should be done to "make whole" and put in their
"rightful place" those minority az fema1e-w§:ke;s who mighf
fit into these cateécfies_: .
Both of these graups should fall w;thin the "affected
class" entitled to canstructlve sen;crity and other rellefi
To be sure, equ;table-rellef will depend up@n the particula;
facts of each case. It shauld not turn, hcwever, on when
the éisgriminétién OGGEIIE&-(1BE)} Discrimination is no 1ess
harmful because it occurred in 1963 rather than in 1965.
'Nor should ‘the courts require that discriminatees previously
attempt to obtain employment in the traaé in order to be
included witﬁ;n the affegteé class. There is little
question that éﬂ'emplayér's digériminat@ry reputatiom will

. discourage application. (19.)
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Exéluding date of ﬂiécriminati@n and whether employment
'wasbappliéd for, tﬁg fai: anﬂvfééscﬁable criteria can be
used for defining the affected class. . First, members of the
class should be limited to incumbent emgl@ygés who aré;élé!J'
enough to have been hired auring the grééiitle ?iI )

;periaa (20.) second, residence in the areas of emglaymént-

meet these two crlterla, and are, théﬁefﬂ;é, broadly
gqualified for an exlstlng employment opportunity which was
discriminatorily denied before or after 1964, should be
eligible for inclusion in the class of discfiminaﬁién
vicﬁims=wha are entitled to full relief. |

In any case, Franks has settled the question whéther
retroactive senicrity may be granted vigtimsﬁaf. |
aiscfiminatign since 1964. It has nét’yet,(héwever,'
resglved the questlan of whether seniority-based layoffs are
an empléyment practice that is dlscrlmlnatary under Tltlé
VII when minority or female workers are disproportionately
affected. Further, if it is discriminatory, what is a fair
"~ and logical remedy for this widespread employment practice?
E That the practice of layoffs b? seniority is “fac1311§
neutral," as discussed earlier .in this report, is'
irrelevant. What matters, in judging spéh practices under

Title VII, is their consequences or effects, rather than
35
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their inﬁentg(zz_) If aubﬁsiness pfactice,_such as

. employment testing,-résglts in a*disgr@pcztianately highér_:
Pegcéntége'af minérity"persggs cf women being éicludgd’frém
eﬁ%layﬁent»éégarﬁﬂnitiésg Ti?le VII is violated uﬁless.the!
practice can be juétified as éctﬁallj Jjob-related, (23.) as
requirédlby business necessity, (24.) and if no less “

discriminatory alternatives are available. This principle

=

sapglies;ta any employment practice.that continues the
effects of pagt_disérimiha£iéﬁ; |
Laycfﬁs by seniazity “l@ék.in" the effects of Past;
discr;ﬁinaticn by continuing the advantage white ma%és
;§g%iﬁed in employment by ﬁot having to éqméete with women and
minorities. Siﬁce layoffs :by seniority peréetuaEE'the'whité'
male advanﬁagé in the lébcr;ma:het;'the Eammissién_believes
that| a fair application QfﬂTit1§aVIITLEW'Wculd require samé
limitations to thét'gr;ctice.f'v | |
| Apart frcm the irrelevant ;aﬁsideratiéﬁ of intent anaA
éf maj@rity.maie,wcrkers' Sénié:ityléﬁéectatiags in
aétermining,whéthgr senicfity*bésed iay@ffs-may viélatev
Title VII, the only stumbling block to a finding that such

layoffs may be_qnlawful aﬁpears to be the legislative

history of Title VII, specifically Section 703 (h), (25.)
whiéh.§urpartedly_glacé§ seniority systems beyond the

'?u:viéw of Title VII. Some courts(26.) have relied upon
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'ce:taln partiens of the Ccngresslanal Recard(?? )
surrﬂund;ng thefadaptlcn Df Title VII in 1964 to suppart
'thls conclugion.

| The Supremé Cgurt in Franks did not airectly afflrm or
.déﬂy this interpretation, althaugh ;t did rule, as noted,
‘that néthing precludes the granting of retrcact;ve sen}cg;ty
éléng wiﬁh @ﬁher tel;éf’in éaées involving hiring |
aisériminatiéﬁ; The Ccmmlsslan, hewever, does not find
vpersuaslve the cantEntlgn that seniority systems are
exéﬁétea from Tltlé VII ccverage_ leen the clearly
discriminatory past, present, and, no d@ubt, future éffects
of the use SE senlc;;ty_fcr layoff purposes, ‘that specific
vaspec;.@f‘sgﬁiéfityxgystéms must be mcdified @r,fgplaced_in;_

some 1nstances.

The :eascns why\the leg;slatlve hist@ry dcégfnct appear’
to foﬁg a clear and fgrth:;ght exemgtlan cf seniarity
systams-fr@m'cévgragelaf_T;tle VII have been stated
caﬁvincingly and at length elsewhéreg(zs_) The cammi551gn

‘will 11m1t ltself here tc the following PﬂlDtS’

First, tlgé 703(h) cancérns only "bona f;de"_‘

seniazity.systemsi As the Federal dlEtILEt court in Quarles

ruled "Cangréss did nat 1ntend tc fréezé an entire

that existed before the actmijand ébVlGusly one
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.éhafécteristic Qf g'bcna fide'seniariﬁyksystem must be a
 _lack of aisériminati@n_"ézg_j If thére has-béen-gast
adisériﬁinatiangulagaffs based on seni@rity must perpetuate
" that aiscrimihatign by piaciﬁg women and minorities at a
alsadvantage in emglayment. Hence, sﬁch laycffs ére not
operating as part qf a bana’flde senlerlty system and are;
illegal.

Séccnd;.scme of the legislative history agpeé;s to be
m@ét—j The history to which some caurts have alluﬁed it
“shauld be nated,»was made prlar €0 ‘the 1nt:gduct1én of
SEEthn 703 (h), as it is now stated, and so shculd“have
little bearing since it pertains to éebatevcn an earlierA
version of Titléfﬁii that was rejecteé iﬁ the Congress. (30 ){
Furtherm@re, the dlspute aadressed by these materlals as to
what Effect the Civil nghts Act Gf 1964 shauld havé was
finally_:ecanclled in a substltqte b;ll-that,_ln'regafa to
thej703(h) seniarify amenaﬁentsﬁ‘“imgqséa the requireménﬁdef
‘bona fiée seﬁiarity and the prqvisc fériéiEEEfences
) resultlng from an intention to dlSEIlmlnat&:“(31 )

Thlré, in rev1EW1ng the leglslatlve hlstgrg of Title
VII, including thé-hlst@ry of the 1972 amendments to Title
VIi; one caﬁ be left with no doubt about the strang désire
of Cangress to enact brcad and pawerful publlc péllcy w;tq;

respect to ending empl@yment discrimination, lncluélng the



' type of ostensibly neutral, systeﬁié discrimination that

'Gri’7";'*
‘;egresent.(Bz ) Taken as a whale¢ Title ﬁiI “répresents; in

large part, a respanse tc angresslcnal concern over the --

N degressed economic status Qf the Negro ;n_Amer;gan

4

sééietv.“(BB.) The Senate, as the Supreme court ncted ;n

Franks "manlfested an exp11c1t concern with the fearﬂ;ngs

g

gap! presently exlst;ng between black and wh;te emplayees ;n__
Amefican Sﬁciéty-“(Bu—) Ancther analys;s suggests that
"T;tle VII was 5251gned ta be a P?yerful force in ;
allev;atlng minority unémplcyment."BE. The clear intent of _
Ccngress. therefére. was to Eﬂd thcse tradltgcna; emplggmenﬁ
practlces that unfalrly created and. Pezpetuateﬂ the eggnemlc
gap dividing m;narltles an& women frgm white Amerlcan males.
It is therefaré réasanable tc ccncluae that “Cangress
chose to leave the resolutlcn af the prbblems pésed by

-genlarlty to the courts :ather than cgﬂlfy in the Act thev

concerns éxpressed 1n the Senate debates;"(aé ) The

‘Egmm1551an agrees that-

In enactlng Title VII, Congress prav1ded thé
tools, at the Federal level, for the elimination
.of racial- discrimination in emplayment,_hut it
left to the Equal Employment Opportunity
‘Ccommission and the courts the determination of the
’ specific practices that constitute racial
discrimination. Congress made little effort to
list or otherwise predetermine the specific
"conduct that would be illegal under the Act.

. ‘ 39
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Thus, caurts must base many af their judgements on
the broad policies of the statute. Congress seems
to have contemplated the judicial development of a
"common law" of unfair employment practices. In
the absence of ‘an unequivocal expression of
_congressional ‘intention to depart from this :
policy, therefore, and particularly in the absence
of evidence that Congress itself evaluated the
dlscrlm;natgry patential of seniority systemsp the
courts should be reluctant to find that EEnlDIlty
issues have already been lettled

1egislat1vely.(37 )
In Watkins(38.) and Jersez CEntral(ég-)fFederal,
iéistrict courts considered the appgrtlanment cf layaffs .
amang whites and blacks on the bas;s of the prapert;an gf
)each gr@up to the tatal (plant) ‘'work férce. _ Watkins also
: guggestéﬂ the use of separate sen;crlty 115t5 in recall
policies. (40.) These decisions were reversed cniappeal-by »
~the fifth and third ci:cuiﬁ éaﬁrts’respéctively, an& aA
s;m;lar Plan was rejected by the secand circuit c@urt in
ghggcgw.v. ‘Board cf Examiners, (41.) a case involving 1ayaffs
of Puerto Rican and black'sch@al principals andjsupervisars
in New York City. H | ﬂ |
The Commission fully endorses the layaff approach

Jerse’ Central,

proposed by the district courts in Watkins,

éna'chanée as'a,féi: and equitable temp@ra;y remedg for the
=-élscr1m1natlﬂn ‘inherent in the defendant's last hired, first-
" fired policies. (42.) But the commission also believes that

another remedy applies, and that this remedy, discussed at A
40
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length in the next sect;an,,ls appraprlate and de51rable
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Notes to 5ecttan IIT

1. The first case challenging the validity of a seniority
system in the context of layoffs concerned the layoff of
workers at the Continental Can Company in Harvey, La. .
Watkins v. Steelworkers Local 2369, 369 F. Supp. 1221 (E.D.
La. 1974),'?&?!@;@515 F. 24 . 41 (1975) .

- Until 1965, the only blacks who had keen hired at the
company were two ‘hired during World War II. The company
hired .one black in 1966, some.in 1967 and 1968, and more

. thereafter. Begininning in 1971, however,. the company cut
back employment pursuant to a contract requiring layoffs to
 be made on the basis of total employment seniority and

w.... Tecalls accomplished in the reverse crder, i.e., Senior

employees recalled :irst. The layoffs reached back to
employees who were hired as early as 1951. As a result, all
of the blacks but the two hired during the war were laid
off, and the first 138 persons on the: recall 113t were
white. Id. at 1223-24.

The court noted that the prior excluslcn of blacks from
the work:force prevented them from acquiring sufficient -
seniority to avoid layoff. Applying the grinciple that
present neutral practices which perpetuate the effects of

- past discrimination are prohibited, the court ruled that the

use of senlarlty to allocate layaffs violated Title VII. 1d.
at 1226.

Other cases Whlﬂh allude to the Watkins rationale are._

Delay v. Carling Brew1ng Co. 10 FEP Cases 164 (N.D. Ga.
1974) appeal docketed No. 76-322%, 5th Cir., Aug. 13, 1976,
Cox v. Allied Chemical Corp., 382 F. Supp. 309 (M.D. La.
1974) ; cf. Loy v. City of Cleveland, 8 FEP Cases 617 (N.D.
Ohio 1974) ; But See Bales v. Generai Motors Corp. 9 FEP
_Cases 234 (N.D. Calif. 1974) ; Jersey Central Power and Light
Co. v. IBEW Local 327, 508 F.2d 687 (3rd cir. 1975), cezt-_§§
grant:d jdq. vacated ané remanded, sub nom EEOC v. Jersey
Central Power and Light Co., 96 S. Ct. 2196 and cert. denied
sub nom Jersey Central Power and Light Co. v. EEOC, 96 S.
Ct._2215' Acha v. Beame, 531 F. 2d 648 (2nd Cir. 197%) ;
Chance v. Board of Examlners, 534 F.2d4 993 (24 Cir. 1976),
aff'd in pt. and modified in pt. on rehearing, 534 F.2d 1007
(an Cir. 1976). See also Dawkins v. Nabisco, Inc., 7 FEP
Cases 535 (1973); Water v. Wisconsin Steel of International
Harvester Co., 502 F.2d 1309 (1974) cert. denied, 96 S. Ct. -’
2214 (May 24, 1976). - -

Cases dealing with seniority in contexts other than
- -layoffs include Quarles v. Philip Morris, Inc., 279 F. Supp.
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' 505 (E.D. Va. 1968) (promotions) ; Local 189, United
Pavpermakers and Paperworkers v. United States, 416 F. 24 980
(5th Cir. 1969), cert. denied., 397 U.S. 919 (1970)

(neasurement of seniority: "plant" v. 'jok" seniority); .
Robinson v. Lorillard Corp., U444 F. 24 791 (4th cir. 1971)
(derartmental seniority); and Franks v. Bowman, 44 U.S.L.W.
.7 {Mar. 24, 1976) (retroactive seniority). - See Bureau of
ionzl Affairs, Laying Off . ovees Pur to

iority System, Feb. 21, 1975, for-a summary of many of

se casev.w A recent law review analysis of these cases is
e to
124

=
i
¢ und in summérs and Love, Work Sharing as an Alternativ
Liyoffs by Seniority: Title VII Remedies in Recession,
F... L. Rev. B93 (1976). S B B

As the Court noted, "“"The underlying legal wrong (here)
s mat the alleged operation of a racially discriminatory
ge - iority system but of a racially discriminatory hiring
sys petitioners do not ask modification orx elimination
of ~ axisting seniority system, but only an award of the
seniox: ™y status they would have individually enjoyed under
. the prescut system but for the illegal discriminatory
refusal to hire." Franks, 96 S. Ct. at 1261.

3. Title VII states that "It shall be an unlawful
employment practice for an employer: . (1) to fail or refuse
to hire or to discharge any individual with respect to his
compensation, terms, conditions, or privileges of
employment, because of such individual's race, color,
religion, sex or national origin; or (2) to limit,
segregate, or classify his emgloyees or applidants for
employment in any way which would deprive or tend to deprive
any,individual of.employment opportunities or otherwise
adversely affect his or her status as an employee, because
of such individualt's race, color, religion, sex, Or national
origin." 42 U.S.C.§2000e-2(a) (1964) . : :

"4, Franks, 96 S.Ct. at 1263-65 1In a class action, black

_applicants who had applied for and were denied over-the-road

© (OTR) truck., driver.positions prior to January 1,71972,
sought back pay and seniority status retroactive to-the date
of individual application :for an OTR position. . The district
court refused unnamed members of the class action either
form of relief, and the court of appeals, while ordering the
award of back pay, upheld the district court's refusal to
order seniority relief. Id. at 1251-52.




5. See Elumrasen and Blumrcsen, Thé :utg to Plan fcr Fair
Em’laymént Rev131teé- Work Sharing i in Ha:d T;més, 28 )
Rutgers L. Rev. 1082 (1975), which argques that layoffs which
adversely affect recently hired minorities and women are

prohibited by Tltlé VII. Id. at 1091-1092.

6. The Court also did not address the questlcn of whether
a court could award retroactive seniority status to ;
plaintiffs who had suffered illegal employment
discrimination prior to the effective date of the 1964 c1v1l
Rights Act. 1In Franks, only "post-Act victims of racial
discrimination" were members of the class bringing suit
against Bowman Transpgrtatlgn Cgmpany- 96 s.Ct. at 1261 and
n. 10. ‘ v :

7.  Id. at 4363.

8. Id. at 1264 citing Albemarle Paper Co. v. Moody, 422
U.s. 405, 418 (1975). = .

9. Id. at’ 126&,,C1t1ng Section by Section Analy21s @f H.R.
1746, a accompanying the Equal Employment Opportunity Act of
1972, Conference Report, 118 Cong. Rec. 7166, 7168 (1972).

ITD. Id. at 264 n. 21, citing S. Rep. no. 415, 92d Cong.,
1st Sess., 6 (1971) and H.R. Rep. no. 238, 924 Cong., 1ist
‘Sess., 4 (1971. - : -

11. Id. at 1264 n._21; While pla;nt;ffs in Fr?ﬁks were .
black, Title VII clearly covers cthe: minorities and women
" as well

12. 1d4. at 1271, citing Tilton v. Missouri Pacific Railroad.
co., U.S. 169 (1964) ; Fishgold v. Sullivan Drydock and
Repair Carpi, 328 U.5. 275 (1946) . . )

13. ';g__at 1266 n. 28. (Emphasis added).
14.. Id. at 1267, guoting Albémarie, 422 U.s. at 418.
Id.

‘15. at 1269ir guoting United States v. Bethléhem Steel
Corp:, 446 F. 2d 652, 663 (2d clﬁ. 1971) . :

16. Id. at 1269 n. 35, uoting Volger v. McCarthy, Inc.,
451 F.2d 1336, 1238-1239 (5th Cir. 1971).

17. 1d. at 1270. 53
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18. See Quarles v. Philip Mazrisi Inc., 279 F. Supp. 505

(1968) , in which the court held that a raclally

"discriminatory departmental seniority system established
before the effective date of the 1964 Civil Rights Act was

not a bona fide seniority system under §703(h) ~of the act.

1d. at 517, 518. ~ . °

19. Numerous cases have recognized that the fact of .
application is irrelevant in determining the membership of
the class to be remedied. See Note, last Hired, First Fired

" Layoffs and Title VII, 88 Harv. L. Rev. 1544, 1557 (1975) ;

Bing v. Roadway Express, Inc., 485 F. 24 441, 451 (5th Cir.
1973) ; United States v. Sheet Metal Workers Local 36, 416 F. .

2d 123, 131-132, 133 (8th Cir. 1969). In Acha v. Beame, 551
F. 24 648, 656 (1976), the second circuit suggested that
plaintiffs either have applied for employment, have written
a letter complaining about the hiring policy early during

‘the" period of discrimination, oOr offered some other proof

‘that they were deterred, against their expressed desire to

-work for the employer, by the discriminatory practice

“20. See Note,. supra note 19, at 1558.

. barring females. The.Commission believes this burden of
. proof placed upon the plaintiffs violates the spirit of

Title VII and is contrary to the Supreme Court's. burden of
procf allocation orinciples enunciated in Franks, 96 S. Ct.
at 1268 and n. 32. . :

%

d

/J

2 1 - ‘;i;_jd::i

22.. Griggs v. Duke Power, 401 U.S. U424, 432 (1971). The
Supreme Court stated that "good intent or absence of .
discriminatory intent does not redeem employment .
procedures...that operate as '*built-in headwinds' for

- minority groups...." This was consistent with the lower
_court decision in Quarles which stated that "Present

discrimination may be found in contractual provisions that

* appear fair upon their face, but which operate unfairly

because of the historical discrimination that undergirds-
them." Quarles, 279 F. Supp. at 518.

23. Griggs, 4071 U.S. at 436. 1In Griggs. the Court ,
prohibited “the use of general intelligeive tests in hiring
because they were not not job related and "demonstrably a
reasonable measure. of job performance." Id. The Court
further stated that "any tests used must measure the person

.for the job and not the person in the akstract." . Id.

45
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24,  In Robinson v. Lorillard, 444 F.2d 791, 798 n. 7 (4th
Cir. 1971), the Court observed that:

The test is whether there exists an

overriding legitimate business purpose such
that the practice is necessary to the safe
efflGlEﬂt ageratlcn Df the buszness, Thus,

c@mpélllng to @verrlde any racial 1mpact the
challenged practice must -effectively carry
out the business purpose it is alleged to
Serve, and there must ke ava;lable no

. whlch waal& bétter accamgl;sh the buslness
purposes advanced, or accomplish it equally
well with a lesser differential racial
impact....- It should go without saying that
a practice is hardly necessary if an:
alternative practice Letter effectuates the
intended purpose or is equally effective, but
is less discriminatory. (Emphasis added).

25. See 42 U.S. §2000e-2(h) (1970). This provision, in
pertinent part, reads.as follows: : :

Notwithstanding any other provisions of this
subchapter, it shall not be an-unlawful
employment practice for an employer to apply
different standards of compensation, or
different terms, conditions, or privileges of
employment pursuant tc a bona fide seniority
-2 System..,provided that such differences
are not the result of an intention to

. discriminate because of race, color,
religion, sex or national origin.

26. Waters, 502 F. 24 at 1318-1319: Jersey Central, 508 F.
24 at 707*710_ ; : :

27. The Céngre551anal Rééarﬂ contains .a Justice Department
memorandum [110 cong. Rec. 7207 (1964) ] . (remarks of Senator
“Joseph Clark), a brief question and answer session between
Senators Clark ana Everett Dirksen [ 110 Cong. Rec. 7217
(1964) ], other memoranda submitted by Senator Edward Long,
[110 Cong. Rec. 6996-6999 (1964) ] and jointly by Senators
Clark and Clifford case [110 Cong. Rec. 7212 and 7215

(1964) 1, and ather comments by Senatcrs Hubert Humphrey [ 110



cong. Rec. 6549 (1964) ] and Thomas Kuchel [ 110 Cong. Rec.
6564 (1964) j, which indicated that seniority rights would
not be affected by Title VII.

28. See Cooper and Sobol at 1611-1614; EGmmént Last Hired,
First Fired Seniority, Layoffs, and Title VII: Juestions of
Liability and Remedy, 11 Colum. J. L. and Soc. Prob. 343,
369=-371 (1975); Meadows v. Ford Motor Co., 9 EPD 9907 (6th
Cir. 1975); Watkins v. Steelworkers local 2369, 369 F. Supp.:
1221, 1227-29 (E.D. La. 1974) rev'd 369 F. Supp. 1221 (E.D. .
‘La. 1974); Jersey Central Power and Light Co. v. IBEW Local’
327, 508 F. 24 687, 712 (3rd Cir. 1975) (Concurring
opinion).  See alsa Schaefer v. Tannian, 9 EPD 10,142 at

7648 (E.D. mlch. - 1975).

29. Quarles, 279 F. Supp. at 516-517. See Rowe v. General
Motors Corp., 457 F.2d 348, 358 (5th Cir. 1972). United
States v. Bethlehem Steel Corp., 446 F.2d 652, 659 (1971);
Allen v. City of Mokile, 331 F. Supp. 1134, 1148 (S.D. Ala.
"1971), aff?d per curiam, 446 F.2d 122 (5th cir. 1972); and
Local 189, 416 F.2d at 988. T

30. The above materials were introduced Apr. 8, 1964. What
is now 703(h) of the act was first introduced on May 26,
i964. It was on this basis that Judge Cassibry in Watkins
decided that the statements of Clark and the Justice
Department were not interpretations of Section 703 (h) .
Watkins, 369 F. Supp. at 1228 n. 5; Comment, supra note 28
at 359_

31. These statements had not appeareé in the Clark
statement. Comment, supra note 28, at BTD n- 133.

32. U"Employment discrimination as viewed today is
a...complex and pervasive phenomenon. Experts familiar with
the subject now generally describe the prroblem in terms of
ssystems® and 'effects' rather than simply intentional
wrongs."™ S. Report No. 415, 924 Cong., 1st Sess., 5 (1971).
See also H. R. NQ; 238, 924 Ccong., 1st Sess., 8 (1971).

33. Note, Title VII, Seniority Dlscrlmlnatlcn, and the
Incumbent Néqrc, BD Harv. L. R. 1260, 1262, (1967).

34. Franks, 96 S. Ct. at 1264 n. 21,
415, 924 Ccong., 1st Sess., 6 (1971).
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'35, See Cooper and Sobol at 1676.
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36. Note, C 9, at 1550. 1.is analysis concluded
that "[{I]n s;tuatlcns where courts have found that strict
adherence to the legislative history of Title VII would

thwart the goal of nondiscrimination, the 1églslatlve
history has been disregarded." Id. at 1551,

37. Cooper and Sobol at 1614. It is arguable that
regardless of the janguage of Title VII 6703{(h), a means to
redress the often discriminatory effects of such policies
can be found independently in $§1981 of the Civil Rights Act
of 1866, 42 U.S.C. §1981 (1974). Under this section, the
complainant need only show that discrimination is the result
of the employer's actions., Having to prove the element of
intent, as under §703(h), is unnecessary under §1981. A
thorough analysis of how §1981 may work as a remedy for
emplovment discrimination is found in Larson, The
Develé;mént of Section 1981 as a Remedy for Ra21al

i:lmlnatlan in Private Emplévmentl 7 Harv. Civ. Rights -

"Lib. L. Rev. at 90-95.

Nelicl]

38. Watkins, 369 F. Supp. at 1232-1233.

39, 8 BNA FEP Cases 959, 960-961 (D. N.J. 1974)
(Supplemental memorandum) .

+ 40, Watkins, 369 .F. Supp. at 1232.

surra, note 1.

41. Chance v. Board of Examiners,

42. The district court in Loy v. City of Cleveland, supra,
_note 1, while dismissing the action for mootness, did note
that should the city ever proceed with its proposed layoff
plan and complainants' cause of action accrue, it would
consider the Watkins approach. )
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IV. Avoiding or Minimizing Layoffs

The controversy over seniority obscures the basic fact
that employee layoffs themselves, fégaréless Dfxthé
mechanism by which they are impleméntéa; may be forestalled
or minimized by various means. some éf'theséiapércaches are
well%knawniinfwéstérn Europe, (1.) where "a range of efforts
are applied EGth iﬁ-péfiédg of severe.recessién as wéll asi
in more normal economic cirmumsﬁances to achieve low levels
of uﬁemgl@ymeﬁt!@@i"(z_i

In the Uﬁited States, some collective bargaining
agreements provide that ?Iiéf;éfféits-mﬁst be made to
preserve the employment of those who waaié otherwise be laid
off or terminated. The 1975 Bureau of National Affairé
survey of majéz collective bargaining aéreements found that
20 percent of the agreements--24 percent of manufacturing
contracts and 12 percent of nanmanufactuﬁing cantrécts-—
pr@viie fér "worksharing" (spreading the available work or
héBfS"Df work) (3.) and restrictions on wark schedules, on
subcontracting, and on new hires. Some agreements also
protected regular émplgyEES.by initially rxestricting layoffs
‘o probationary, temporary, part-time, or other sgecific

worker categories. )
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The: most common worksharing practice is reduction in
hours. {(4.) A limitation frequently exists on the duration
of this procedure, fér example, 4 weeks in any 1 year.
Gﬁhe: worksharing provisions provide for the rotation éf
short, specific gefiads éf layoffs among employees, rather
than having all emﬁléyées working reduced schedules at the

same time. Still other worksharing provisions require equal

division, not ertime, but of the availabierﬁééﬁ;{sg)i

Restrictions on overtime and subcontracting to be
applied specifically during slow or 1éycff peii@dsraré also
present in some agreements. (6.) Further, more than one-
third of the aq:gemeﬁts limit hiring of new employees in
slaék periods to workers with speéial skills. Almost one-
third of agreements also place inéirégt limits on hiring by
- requiring that employees scheduled for layoff be placed in
or considered f v any existing vacancies. It is likely that
this is the practice under many other agreements although.

- not éggﬁificélly required by the contract.(7.)

.E;GViSiGES were rare requiring labor f@iée reduct ion
through attrition, not replacing those émélgyées who resign
or retire--the normal practice in the Eeéeral Government and
common in railrcéa industry agreements; bféwEr than 1
percent of all agreements in 1971 éﬂntainea éuch

provisions. (8.)
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Eméléyersf unions, and employee g:@dgg are increasingly
considering these devices ana.cthér efforts to keep people
w@;kingiigi) Worksharing agréements implemented during the
recent recession have, in fact, helpeﬁyta re&uce layoffs in
some cases. In the private sector, é majat example éf
wéfkéharing experiments involves the Amalgamatéé Clothing
erkérs of America, where some units in the West have
divided work to avoid layoffs.(10.) Employees of the
Washington Star News and Buffalo Courier Journal accepted a
éempcrérily reduced work week in order tc‘évaia |
layoffs. (11.) A Teamsters Union local in Chicago voted to
limit its hours Df:wn:k to 50 per week. .Many members were
working 60 or more hours, but 1,000 of the 15,000 union
workers were unemployed. (12.) The New York Telephone
Company and its union ag:eed to a 4~-day week for 4 days' pay
rather than have 400 operators lose their j@b_‘s. (13.)

Other unions aﬁé émplayarsr"using or proposing"
-variéﬁiéé of layoff aitefﬂativés during the recent recession
were the Rochester, New Y@rk} Building Trades Council; the "
communications Workers; Burlington Industries; silvercup
Bakeries; the Amé:icaﬁ Eaﬁe: Institute; Hewlett-Packard; and
Pan American Airways.(14;j

New York City's human rights commission proposed layoff

guidelines for both private employers(15.) and city
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agencies{16.) to migimize layoffs of min@ritieé and women.
The commission urgeé employers to plan in advance for
reductions in labor cost by layoffs as only one possible
method of trimming. The layoff opticn would be weighed
against potential EEO liability if it resulted in adverse-
impact upon protected employeps.(T? } Shcrter work weeks

and payless holidays were among the alternatives to lay@ffs

cited by the commission.

In another example of layoff alternatives in the publlc

Séctér, a-publ;c clash between black and white pclice ’
-officers in Detroit over prépaseﬂ layoffs of 525 @fficeré,
including black and female officers hired since 1974, ended
with a'élan involving payless wérkéays; Despite an
initially négatlve :eactlcn from white afflcersg that plan
"has certainly WQIKE& Qut for us," a ;allge department
spokesman régafted,‘ana "the city is saving money." (18.)

A task force appointed by the Governor of”New York has
considered subéiiiéing»warkers who accept a 4-day week by
supplementinq their waqés*with=unem§1aymént insurance
. benefits for the fifth day. (19. )j’Eé: example, any warkei,
whether public or private, who regularly éa:ns”$1§§ia week
would get 4 ééys‘ pay of $120 under such a plan, plus an
uneﬁpl@yment insurance benefit--half his or her reqular pay

rate~--of $15.
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Since the unemployment benefit is tax=-exempt, the
worker would pay lower Federal, State, and city taxes, for a
savings of $4 or $5 per week. ééditicnal savings would
result from a reduction in work-related expenses such as
transportation and food. The Governor's task force
estimateé that the average worker's week would thus have a

value of at léast:$1ﬁ1é;and‘the worker would have an extra

T

day off.

The proposal would avert layoffs that under usual

seniority rules disproportionately affect younger persons,

regular forces instead of having to recruit new employees
when their business improved. (20.) TCuring 1974-75 the
introduction or imgr@vémeﬁt of such compensation for partial
unemployment permitted a fairly widespread resort to part-
time work in . several industrial nations as a means of -
épreading a reduced volume of employment among thé work o
force. (21.) ‘

Several recent studies have evaluated this type éf
layoff alternative in detail and found it both highly
‘desirable and féasible for use in the Uniteéxsﬁatesﬁ(zzi)
One commentator suggested that worksharing "might be just
the thing" tcrgr@viae a fair and effective solution to the

last hired, first fired problem. (23.) In addition to the
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proposed use of unemployment insurance to compensate those

who work a reduced work week, an@ther suggested ingentive

' for worksharing efforts is tax relief for employers who
maintain full beneflts for workers who work less than full
time undef a worksharing plan. (24.) It has also been
'suggested that the U.5. Departm nt of lLabor prDV1de,
worksharing infarmati@n and tachnical’se:Vigés to employers
and labor representatives in the face of impending

layoffs, (25.) -

It must be emphasizéﬂ that wcfksha:iﬁg and @ther

for the prob

=

em of layoffs. As one study cbserveé, "Where

!

business conditions require a drastic cut in work force
size," and in an industry suffering long-term and apparently
irreversible decline, the use of alternatives "will serve

only to minimize or delay the impact of layo offs."(26.).
Ne

Nanetheless, as a 1§7S conference in York revealed,
some form of warksharing is particu '1arly well-suited for

. pieceworkers, hourly workers, salaried employees, and in
‘manufactur? -7, service industries, and nonprofit settings
‘such as un¢§;rsitiesrana pﬁblie émpl@yment.(27;) Thesé
include the industries and occupations émglgyiﬁg relativaly

large numbers of minorities and women.
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-In addition to helping protect affirmative action

gains, there is some evidencé that worksharing arrangements

help to improve employee morale and productivity among the

entire work force, whit€ as well as nonwhite, male and
' fémaleg(zei) The New York conference concluded generzally
that worksharing:

.»-can diminish the number of jobholdexs whose
work-lives are disrupt.d and who become dependent
on public suppart.a.(and) decrease ant;sac;al
behavior that alwavs rises with :

rwunemplcyment...prav1d1ng continuity- of-work--
experience for thé greater number, éspeclally for
‘those who would bear the brunt of layoffs, can
more than offset any temporary hardship. )
Worksharing can heighten the attachment to.a job,
to tne union, or to an employer among those
segnents of -the labor market (including) ...the
younger workers, members of minority groups, aﬁd
women. Frequent and involuntary periods of
unemplayment coupled with the necessity for job-
changing, is damaging to career orientation and to
job satisfaction. Worksharing, if it reduces the
impact of unemployment orn these groups, could have
longer range benefits to the work ethic, .
productivity, and the competitive position of the
American economy. (29.)
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Notes to Section IV

1. See Edith F. Lynton, %Alternatives to layoffs, based cn
conferences held by the New York City Commission on Human
Rights, Apr. 3=-4, 1975,%" september 1975, pp. 2-3; National
Commission for Manpower Policy, Recent European Manpower
Policy Initiatives, November i975: and Beatrice Reubens, The
Hard to Employ: European Alternatives (N.Y.: Columbia

Univ., 1970)- for a discussion of such practices in Europe.

2. Interim report to the Congress of the National
Commission for Manpower Poljcy: Public Service Em’la’ment
aﬂa Qther Responses to Continuing Unemglcggent June 1975,
p. 18.

= 3 ‘Basic Patterns in Union Contracts, p. 60:5." F;vé'
industries---communications, Frimary metals, agparel,
machinery (except electrical), and t:ansg&rtatlgn equipment-
—--account for about half of all warksharlng clauses and
‘three-fourths of the workers covered ky them. Most large
national unions, except those in the construction industry,
have negotiated worksharing clauses. These include the
Steelworkers, Auto Workers, Ladies' Garment Workers, and
Communications Workers. (Major Collective Bargaining -

Agreements, p. 3).

"4, Winston Tillery, "Layoff and Recall Provisions in Major
Agreements," Monthly Labor Review, July 1*371E p. 44. The

usual minimum of h@urs worked on this has;s is 32.

5. Ibid. These are usually found in agreements covering
workers on piecework, particularly in- the apparel industry.’

6.  Ibid., p. 45. !

7- ibiai I 4 Pi uST-

8. Ibiaa

9. See Appendix B for a list of examples of layoff
alternatives which was presented at a worksharirng, conference
in New York City in April 1975. See also Bureau of National

Affairs, "Economic Pressures and Employee Relations
Pragrams," Bulletin to Management, Aug. 14, 1975.. .

10. Xandel, "Current Devalapments in EEO," 1 Emglagee
_‘Rela .ions gaw Jaurnai 185 (1975).
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11. Michael Stuart, Local Representative, Washington-
Baltimore Newspaper Guild, telephone interview, Sept. 16,
1975.

12. Harry Fleischman, director, Mat®l Labtor Service, Amer.
Jewish Comm., letter to George Meany, rresident, AFL-CIO,
Mar. 31, 1975. :

13. This system, according to management, has worked
“superbly" as an alternative to layoffs, and no time limit
has been placed on it. (Kenneth Brendstrup, assistant vice
president of personnel, New York Telegphone Company,
telephone interview, Oct. 2, 1975.)

i4. Eleanor H@lmeszﬁgrton, c@mmissicﬁer, New York City
Commission on Human Rights, letter to Hon. Hugh Carey,
.. Gavernor, . State of.New York,. June_-10, 1975, :

15. Eleanor Holmes Norton, commissioner, New York City
Commission on Human Rights, memorandum to all trade
associations, Dec. 16, 1974.

16. Eleanor Holmes N@rtonr commissioner, New York City
Commission on Human Rights, memorandum to agency heads and
equal employment opportunity officers, New York City, Nov.
25, 1974, and June 6, 1975. i

17. The commission stated that whenever layoffs are deemed
unavoidable, the employer should "analyze the proposed
layoffs to establish whether they will result in an adverse
impact on minorities and women, and determine whether there
are acceptable alternatives which would accomplish the
objectives as well with a lesser differential lmpact "
Ibid.

18. Martin J. Mitton, 2nd deputy chief, LCetroit Police
Department, telephone interview, Segti 16, 1975. There is
no reason, in Deputy Chief Mitton's view, why such a plan
could not work in other cities Eac;ng similar economic
problems.

19. Lillian L. Poses, Governor'!s Task Force on
Unemployment, "Work Sharing Proposal---A Summary," May 1975.
Legislation to amend the State labor law to permit such use
of unemployment insurance was introduced in the New York
State Assembly Mar. 30, 1976.
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20. One study found that as of 1972, it was 3 percent more
costly for +the auto industry to hire back an Efperlencea
worker as opposad to working an active-status worker time
and a half. S. Martin Nemirow, unofficial paper, U.S.,
Department of Labor, Notes on the General Approach of the
Poses Warkfharinq plan, Nov. 14, 1975, p. 3.

21, For many yeafs statutory unemglﬂyment insurance oY
assistance schemes in France, Germany, Great Britain, and
Sweden have conta’ned provisions covering payments for
partial unemgployment. Japan introduced such payments in
1975. U.S., Department of Labor, Bureau of Labox
Statistics, "Unemployment Compensation in Eight Industrial
Nations," Monthly Labor Rav1ew, July 1976, pp. 21-22.

22. See Lund, Bumstead, and Friedman, "Inverse Seniority:

_.Timely Answer to the Layoff dilemma?" Harvard Business
Review, September-October 1975, pp. 65-72; Lynton,
Alternatives to Layoffs; and Blumrosen, Layoff or Work
Sharing: The Civil quhts Act of 1964 in the RECESSlGﬁ of
1975 EmplDyéE “Relations Law Jgurnal, Feb. 20, 1975. See
alsc “National Commission on Manpower Policy, issue paper,
The Private Sector’s Manpower Role, March 1970, as well as
that Commission's P:cceeﬂlnfs Gf a ccnference on the Role of
the Business Sector in Manpower Pcl;cg Nﬂvember 1975,
lncludlﬂg the views on worksharing expressed therein by
William H. Kohlberg, Assistant Secretary for Employment and
Training, U.S., Department of Labor, p. 11, and Jerome
Rosow, manager, Public Affairs Planning, Exxon Corporation,
pp. 17=18.

This approach should also remove a major obstacle to
union support for worksharing, namely the loss of pay that
would be involved without this compensation. See
Internatiocnal Union of Electrical Workers, Memorandum on
opposition -to Mandatory Work Sharing," Bureau of-National
Affairs Daily, Daily Labor Reparts, Apr. 3, 1975.

23. Ppoplin, Fair Employment in a Degressed Eccnamy. The
Layoff Problem, 23 U.C.L.A. Rev. 177, 221 (1975); See also
Cooper and Sobol, supra, sec. II note 1 at 1635, colum. J.
I.. and Soc. Prob., supra, sec. III, nnte 28 at 398- =400, and
Edwards and Zaretsky, Pfeferentlal Remedies for Employment

Dlscrlmlnatlér, 74 U. Mich. L. R. 1 (1975). 77777
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24. Lynton, Alternatives to Layoffs, p- 54,

25. 1Ibid., p. 92.

26. Ibid., p. 7. For example, despite their tradition of
~worksharing, the International Ladies Garment Workers and
+he Amalgamated Clothing Workers have suffered "mass"
layoffs, primarily as a result of declining demand and
public preference for imports. A. H. Raskin, "For Organized
Labor, What Replaces More?" New vork Times, Sept. 1, 1975.

~27. Lynton, Alternatives to Layoffs, p. 18. Rosow
estimates that the 4-day week with wcrksharing could
preserve 10 percent of jobs that might otherwise be lost.
Proceedings of a Conference on the Re¢le of the Business.
Sector in Manpower Policy, P. 17.. T

5g. The Weday week in the textile and Automobile industries
has shown increases in the rate of output and decreases in
absenteeism. Lynton, Alternatives to lLayoffs, “p.-22-

also sharply increase purchasing power and spending,
particularly important to counter economic recession.
Nemirow, p. 11. P : .

29. Ibid., pp. 23-24. Nemirow noted that ﬁczksharingfwauld
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V. Coriclusion

Desg1té the Empl@ymént Act of 1964, the ClVll nghts

~ Act of 1964, and new Federal jeb training ana ‘affirmative

action pr@grams established durlng the past 15 years, équal

Nation's mlnérlty members and fcr Wémén.. one af the most
@ezlcua obstacles tc ach;ev;ng this goal is the h;gh rate of
uﬁemplaymEﬂt among minoritiés and wcmenf:,Securing a jjob 1is
just the first hﬁrdle for many of these GitiienS**théA
‘\ab;llty to-hold a jgb and aévelgp tenure ‘is equally
‘cfltlcali Even in good tlmes unemglcymemt rates in the
Qccupatlons they tend to hold. are high. Cyclical hiring and

a

1aycffs, usually based on seniority, Eerpetuaté thﬁs

l

unemgl@yment.

The recent recession has had a critical impact on
:min§£ities and women. Many had»cﬁly :Eceﬁtly ;btgineé their
first pi@mising jobs. Increasing numbers had begun to
penetrate employment areas of great‘impcrtancé in our
saéietyiAsﬁgh as State and local §§vérnméht. BecauSE they
have not had time to acquire adequate seniority, however,
minority members and women have been affected | g

disproportionately by the personnel cuttacks occasioned by
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this recession, and muéh of their'limitéé progress has
thereby been abllteratea. In light of dismal predictions of
slow economic recovery anﬂ continuing high unemployment,
this recession threatené.t@ lock these gréups,intg'plaée as
a permanent, Expéﬂdablé economic and social underclass.

such an appalling préSpect would staﬂé as a clear and
direct repudiation of efforts by all branches of government
at Federal, State, and local levels tabenéure equal |
émplayment ﬁppcrtun;ty for mlnDIltléS aﬂa women fér the
first time -in the history of this Nation. The continuing
impléméntaticﬁ of layoffs by seniority inevitably means the
gutting of affirmative action efforts in employment and the
serapping of the guafdﬂt es egglicitwin Title VII of the
C;v1l nghts Act.

Layoffs by senlsr;ty and the_ proklems they pose for
affirmative action under Title VII are therefore a critical
issue facing this society. The Commis ssion disagrees with
the rgisaniﬁg that would allow rigid adherence toithe policy
erlayaffs by seniority or to any emrloyment practice, no
matter how venerable or purportedly neutral in intent it may
be, Qhen such a policy has a disparate effect on minorities
Q:fwameﬁ and freezes past discrimination. Such a policy
.must nat-be allowed to stand in the w;y of the.entire th:ﬁst

of this Nation's efforts to imgrove equal employment
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aggé;tunity for al1 Americans, regardless of race,
ethnicity, or sex. )

The question of an equitable remeé§ in a conflict tﬁét,
as iﬁ Dét:@iti may publicly and violently pit worker égainst
worker for scarce jobs is complex and difficult. For ﬁhe
short term, at least, much wider resort to layoff
‘alte:nativés of the type discussed in this report is, in the
Commission's view, both feasible and urgent.

Some major collective bargaining agreements will expire
in 1977, and it is certainly to be hoped that both lab@: and
management will renegotiate these caﬁtra§£s to provide
alternatives to layoffs solely by seniority and the
opportunity for all am@lcyé;s to chogse their preference
among these alternatives sﬁ@ulﬂha.layéff situation
arise. (1.) To encourage modification of layoff clauses
~aleng such lines; there must be incentives. Revision of
State unemployment insuraﬁce laws to provide tax-free
,cgﬁpensatién for employees éha@sing”tg work a reduced work
#eek would provide one essential incerntive.(2.) Federal
'legislation should impose this requirement as a minimum
standard for an approved State unemployment system. (3.)

While such voluntary measures areﬁagsirable; they are
unfortunately, unlikely to suffice. Thef;énf;icting‘views

as to the importance of the stipulations of union contracts
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and the nandiscriﬁinatién leigatigns of employers may now
well have become so intense as to render this kind of local
cémpramise and negotiated warksharing imprabablé.(u_)

~The Commission ‘therefore believes that the “last hired,
flgg; flred" conflict mandates explicit Federal guld eli
by the Equal Employment QEPsrtunity Cammlss;anv;n accordance
with its authority aﬁa-respénsibility%unaér Title Vli;is.)
‘These guidélines shouvld be based on the principle, o
explicitly stated, that all seniority-kased layoff policies
should be invalid as they apply to any work force ‘that does
not mirror the relevant labor market and the composition of
whlch cann@t be ex gi, ned succe —fully bty the émplayer.
Aczgzdlngly, they should stipulate that whEﬁe an emp;cyer is
éémpé;led to reduce production costs, this must be done by |
~ means which do not adversely impact én_minarities Or women.
- reduction of. hours, early f%tireméﬂt; rataﬁian:éf 1ayéffs,
cuts ‘in costs other than wagés,.and cther techniques -
discussed earlier in this report should be dééignated as
practices which may be applied in this regard.

n employer can demonstrate that these layoff

1if
alternatéves will not adequately reduce costs for reasons
deriving from the productive process, a means to lay off
workers must be*impleménted that will not disproportionately

affect minorities and women. One such means would bei
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inversersénicrity,iéj) or permitting the most senior gérsénr
to aécépt a tem@afafy ;ayaff instead of the most junior
w@rké:_ Tﬁe Séni@ﬁ employee would receive compensation
while on layoff and wcularcléim the ;ight to return to the
§reviéus job. This system would allow rét%ﬁ£iéﬂ of more
§29§1E*in the j&niar :anks, where minorities and women are
likely to be ciﬁstereai |

fo

m
H

Separate seniority lists fcf.lay@ff purposes--on
minorities, éﬁe for women, and one for néﬁmiﬂgrity males--
sh@uld be a251gnated as another pGSSIEIE technlqué.(T ) No
employee would be placed on méze than Dﬂé list; minority |
women, for example, would be Qlaced on éither the MLntlty
or fémale list, whichever had the fewest empléyaés. Laycffs
would proceed in reverse order of seniority by the
percentages in the employer's Qark force existing at the
time layoffs begin. Under this plan, if the employer's work.
force was iQ percent women, 10 percen£ minorities, and 80
percent nonminority males, the first 10 éﬁpl@y%éé laid off .
would be ﬁhé'a n@nminérity males with the least seniority
and one each of the w@men;aﬁa minority malés with the least
seniority. (8.) |

EEOC guidelines shaulﬂlalS@ make clear the affirmative

action requirements of recall policies. As noted, factors

other than seniority are often used in layoffs although
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seni@rity-rémains the damingnﬁ method. }There is_na reason
why nanseniarity factors éaﬂn@t élsé bé used in:recalls;fncr_
is there any reascﬂ why the same basic g:iﬂClple 1nvclved in
gulael;me: on 1aycffs slould - nat gulée recall pallc;es as
well. An employer's equal emFLQyment lelgatlan does not
besamé ‘inoperative du:ing recalls, to resume only if and
- when new hiring commences. Rather,_an_emglayer's recall
gélici-must'be designea,tc restore pigg@:tianal mincrity and
female employment or. to create such representation if it did
not exist previously, unless it can be successfully
éxpiaiﬁéd whf’suéh”:epresentatian cannot ke @btéineé.
| similar layoff and recall guidelines should also be
) issuéd'immediately by the Office of Feéeral Contract.
Eémpiiaééé Ercérams (OFCCP) , éﬂﬂsistent with Executive Order
_ﬂai 11246. (9.). As we have nétea, apart frgm the unsettled
issue GDHCEInlﬂg the leglglatlve h;stﬁ:y Gf Tﬂtlg Vii, there
apéea:s to be little ﬂcubt about the w;d spread disparate
and egciﬁéiénary effects of seniarityébased layoffs cn”
minorities and women. AS that legal céntrgver5y haé no
»bearlng on the substance and thrust of Executive Dréer No.
11246, (10.) OFCCP guidelines should ke pre pared fcr release
as a matter of the highest priority.

In light éf_thé affirmative ruling of Franks concerning

constructive seniority, both EEOC and OFCCP need to provide
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directions for employers with respect to their potential
llabll;ty for class relief. Guidélinés should be issued
putt;ng emplayezs on notice that constructive Senlcrlty, as .

well as financial relief, may be owed to victims of

discrimination. These guidelines should also set forth the

age and residency requirements that form the criteria for
: T

determining who may be included in the class of workers '

eligible for that relief. (11.)

The nub of the éénfliGtIGVéf seniority, as far as
layoffs are concerned, is,:in the Commission's vieﬁ; not
determining liability or legality where Sﬁch 1éycffs clearly
pe:petuatempastiaiscr atlgﬂ, but rather the prgble éf.a
“remedy. (12.) The key tests tg be appl;ei in” determlnlng
Title VII remedies are Ef&éthablllty, feas;h;llty, and

;

flexibility. As the Sugreme Court Dbserved in Franks,'"ln .
équity, as nowhere else, courts eschew rigid absolutes and
look to the p;actical-réaiities and necessities inescapably
iné@lVéd.in reganciiing competing inte sts.“(13i) ”fn
remedying tﬁé di crlmlnatlaﬂ 1nherent in layoffs by |
seniority, tMHe C@mmissi@n bélieves-that nc. legal restraints
tie the hands of thé courts, and thaﬁ where some lower
courts have, ordered modification of the 1ayéff by seﬁia:ity

practice, they have done so consistent with the spirit and



the letter of the law, as elaborated in Title VII and

Griggs.

These recommended steps, consistent with the district

court's approach in Watkins and the Supreme Court's

decisions in Griggs and f:aqks,’wauld do much to eliminate
‘Séniarity—baseé layoff problems fé:»mingiity and female
warkers'ana thereby make meaningful the fulllthruét of Tit;e
vII. They will not, it should be clear, mean thé
destruétiaﬁ of ihe seniority syStem as’it determines~sa many
job rules other than layoff and recall. E

Another é@int is in oxder. Much of the focus on
séniority al@ne'éuting the current controversy over lay@ffé
to a very real extent be§$ é larger guéstian: That larger
- question' concerns layéffs\pgr ée—gréga:dléss of the méans‘by
whicﬁ they are imp;eméntéé; _That layoffs are so integral‘

and frequent a part of our economic life is a fact which, in

the Commission's View,'thislﬁaticn has tolerated too long.
Layoffs are not mandated by the workings of an *
inscrutable fate. Lay@ffs‘cften result from manmade
policies--official macroeconomic Government palicies
designed to force up unémgléyment rates as a traditional
means to "cool" the economy and reduce inflation. (14.)
"Because layoffs are often viewed as a regrettable but

natural and necessary response to the fluctuations of the
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business cycle, many older white male kreadwinners, as well
as minority and female workers, are relegated to. the

unemployment lines, and younger workers are denied the

opportunity to plan careers and futuresf ”Stép ~héV§ been
taken to cushion the impact of layoffs, butAlaycffs‘
nonetheless are énginééréa as a part of national fiscal and
ﬁénetary policies. | |

The Commission believes- that aélibe:até plaﬁs_that'lead
to the diSturbing spectacle of minority and female werkers
fighting white male ggrkgrS’f@r scarce joks are not tenable
in 1ightrcf ﬁhe repeated écmmitmeqts of congress and the
courts to nondiscrimination anﬂ_fuil employment. Therévis
simply no equity-at a11 for millions of Americans of all -
raéial, ethnic, and sexual groups who are laid off work when
such commitments have been made and ﬁhéﬁflayafflaltérnatiVEsﬁ
are available.

The crippling of civil iighté efforts is not the only
detrimental result of national economic policy in this
r%gardil Such a pgli@j conflicts with the broad public
interest in other ways. For egamgleg job training efforts
may be undermined by layoffs. (15.) Layoffs also méanr
increasea public costs f@? unemployment compensation systems
and increases in welfare payﬁénﬁsi(16.) éuf Séciety

discourages reliance upon the welfare "dole," although
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government 9@iicy.gften‘fg:ces éméricans to turn to it or to
- the uﬁémglcyment "dole." Layaffsythus’QEﬁerate an |
incalculablé-scéiél ccsﬁ in terms of money as well as
frﬁst:atiaﬁ and aiienati@n. }

Wworksharing agéxgther layoff alternatives;regreéént
iny=¢ne response to thégmanif@ld problems of 1ayaffs;
These pré:tices can clearly Kkeep gééglé working and thereby
help overcome the civil rights problems ccnnected with
layoffs and also reduce théthast of other fundamental and
longstanding economic and séégal proklems touched ugcn»iﬁ_

o \% : ;

"this report.

The 1974-75 recession anéupaéﬁ recessions and the

.,
.

continuing wide gaps in income and ﬁhgmgl@gment (17.) in -the
United States continue to mock the m@styweilﬁintentiéneé
"éqgal,émplcymént‘effazts; The Cammiésicﬁ, therefore, urges
enédﬁseménttby both the President and the Congress of the
goal of full employment and an intégrateé work force. The
economic experience of recent years demonstrates the need

. / _
for a new full employment policy that will achieve the goal

I

" of maximum job opportunities for all those willing and able
to work. (18.) A commitment to minimum unemployment must be

the major priority of economic policy. Far more substantial

1]

and carefully designed programs of manpower training and

ublic service employment, (19.) as well as worksharing,

"
o
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shcuid be created in support of this goal. inflatién must
be”f@ught'in other ways,thaé by delikerately éreatea Gr_r
tolerated unemployment. | |

In‘ﬁhe last éﬁalysis, what at firs£ seems to be a legal
issue involving the civil rights of min@:ityfané=famalé

workers, upon closer. reflection, turns out to be a vital
i .

matter affecting the human rights of all ®mericans. Layoffs.
/ 7 Y

are*not solely a question of economics but 6f economic
/

justice. American citizens--human being$i4have become lost

in economic abstractions and statistics. %nxaault‘s self-

image depends to a considerable extent on his or her work

activity. A person finds self-expression'in work, whereas
|
i

unemployment provokes doubt about an individual's place in
‘society. The psychélggical P:eéShré indé:ea by such a . o
feeling, even on the unemployed persaﬁ5sgchildr5ﬁ;:can be f
devastating. Just as a child may suffez{a lost of self- !
esteem from the knowledge that he or sh% is being écnéignéd /
to a segrégatéd, inferior school, so thé j@b loser may carry
an intangible stigma--in the eyes of h%&sélf af herself,
fémily, or friends--a sense of wcrthleésness and .
helplessness which no unemployment éheck één allay.

It is time to recognize the’right to a ﬁab as a moral
ciaim, as a precondition for avoiding an intolerable sagiali

degradation of millions of Americans and an outrage against
Y
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human diénity_ foicial and concrete reccgnition of this
‘right by both the President and the Congress is an essential
first step téwata shaping economic aﬁd,emglayment,P@liciés
‘that meeﬁ the requirements of law and the legitimate
interests of workers--whatever their xacé; ethnicity.‘énd
sex--as well as the broad interests of oux géciety“as a

*whole. . -

/
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-¥.  Lynton; Alternatives to Layoffs, p. 52.

U.S., Department of Labor,

Notes to Section V . .

2. Under most State laws, no unemployment benefits are
paid for any week in which a person works 3 days or more.
Comparison of State Unemplo ment,
Insurance Laws, (January 1975), pp. 3- 41. See also Wettick,
‘ying Unemployment Compensation Acts to Remove Obstacles
te Warksharln , 15. Lab. L.d. 702 (1954).

3. Summers and Love, supra, sec. III, note 3; at 9307

4, ' staty, "Title VII Seniority Remedies.in a Time Df
Economic Downturn%, 28 Vand. L,;.i517 {1975).

5,'. EEOC has, in fact, considered layoff guidelines but has
not i53ued them. 88 lLab. Rel. Rep. 313 (1975) .
/

6. Lund, Bumstead, and Friedman jHarvaré Business REVLEW;
p. 65. The concept of inverse senlarlty was raised 16 years
ago and was held likely to become an 1mg@rtant factor in
labor relat;ans in -the future. Sumner H. Slichter, James E.
Healey, and ‘E. Robert Livernach, The ‘Impact of Ecllectlvé
Bargaining on Managwmént (Washingtan, D.C.: Brookings
Institution, 1960), pp. 176-77. The United Auto Workers
proposed it in 1969. -Business Week, Mar. 29, 1969, p. 82.

7. The Washington State Human Rights Commission approved
the use of dual layoff systems in order to preserve then '
current proportions of female and black workers. 1 Wom. L.
Rep. 1.186,  Apr. 1, 1975. :

8.:  see, e.g., Loy, su ra, sec. 3, note 1. As noted, the

Commission is aware, that several courts have ruleé against

this approach. The Commission believes, héwhyer. that. those

decisions deviated from well-established Title VII
principles and did not provide justifiakle equity where a
disproportionate adverse impact on minorities or women was’
clear. While white males are entitled to protectionm, that
protection can never supersede the right of minorities and
women to their "rightful place." One commentator states .
that "[e}very circuit court which has considered the matter
gso far has endorsed the rightful place solution, without
hesitation and virtually without dissent. Poplin, Bupra,
sec. IV, note 22 at 205-206 n. 121.
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9. Exec. Order 112&5 g:ah;b;ts d;scr;m;nat;gn in
emglaymént by Federal Government contractors and
subcontractors on the basis of race, creed, colory or
national origin and requires these contractors to take
affirmative aﬁt;Dn to ensure that equal orportunity is
provided. Exec.' Order No. 11246, 3 C.F.R. 339, 340 (1964~
1965 comp.}. In 1967. sex was added as a prohibited basis
of discrimination by Exec. Order 11375. Exec. Order No.
11375, 3 C.F.R., 1966-1970 (comp.). . "

0. Cooper and Sobol,

supra, sec. II, note 1, at 1631.

11.  See the discussion Qf these factors in sec. III of this '
rep@rt .

12. "It is fair to say that the real sticking point in all
rhis controwversy has not been the vioclation but the remedy."

Poplin, suprz, Sec. IV, note 22, at 194.
13. Franks ¢ S. Ct. at 1270 n. 39.

14. See KEyserllng, Current, p. 34, and Killingsworth, -
"Unemployment in 1976 " on this pdint. .

15. The continuing 1mp1ementat1én of layaffs by se rity
inevitably forces out of work those disadvantaged egglayeas
only recently hired and trained at considerable cost to
government and private empléyées. The costs of work and
training programs sponsored by the Department of ZLabor-and
the Department of Health, Education, and Welfare amounted tg
more than $3 billion in fiscal year 1973.. Lund, Bumstead
and Friedman, Harvard Business Review, at 71. See also
Tillery, M@nthly Lah@r Rev;éw, July 1971, p. 46 on this
point. , :

16. Lund, Bumstead, and Friéaman, pp; 71-72.

17. In Dctgber 1976f amlast growing evidence of economic
stagnation, the unemployment rates among kElacks continuefl to
be twice as high as among whites. The jokless rate for
black workers was 13.5 percent, while the rate for white

" workers was 7.3 percent. U.S. Department of Labor, ‘Bureau
of Labor Statistics, "The Employment Sltuatlan- October
1E75 " Nov. 3, 1976. ’
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18. See U.S., Commissicn on Civil Rights, Civil Rights
Digest, Wlnter Spring 1976, which included four articles cn

the subject of full employment.

19. See the racommendations of the National Commission for
- Manpower Policies in that commission's regorts, Proceedings
gf a. CGﬂf rence on Publlc Sérv1ce Em'lé mEﬂt (1575), anﬂ ‘

Unemg vmen# (1975).
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TABLES 1 to 7 and

FIGURES 1 and 2




Table 1. Tota Labor Force Participation Rates, By Age, Sex and Race
July 1976

Black and B '
Age and Sex ' Other Racés White

Total, 16 years and over » 74.9 8l.4
16 and 17 years............... 574 70.7
18 and 19 years............... 65.2 . 88.8
20to 24 years. . ... ..., 84.3 92.8
25 to 34 years............ ... 91.7 96.3
35 tobdh years.... ... ... 91.5 95.9
45 to 54 years... ... 83.7 92.7
55 to 64 years......... 61.9 5.4
65 years and over............. 21.6 19.9
WOMEN
Total, 16 years and over 51.9 47.4
16 and 17 years. .............. 43.5 56.3
18 and 19 years......... e - 50.6 72.9
20to 24 years................ 63.4 68.4
25 to 34 years................ 64.9 54.4
S tobhyears................ 60.8 54.5
45 to 54 years... ... ... 57.1 53.5
55 to 64 vears................ 40.7 40.1
65 years and over.............. 5.6 7.7

Note: The labor force participation rate is the proportion of the total noninstitutional
population that is in the labor force.

Source: U.S. Department of Labor, Bureau of Labor Statistics, Employwent and Earnings,
August, 1976, Vol. 23, No. 2, pp 21-22, Table A-3. -
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Table 2

RELATIVE OCCUPATIONAL DISTRIBUTION OF WHITES AND NONWHITES
1950%, 1958, 1970, 1972, 1973
(annual averages)

Occupation and race 1850 1958 1970 1972 1973

Nonwhites
TOTAL ) 100.0 100.4 100.0 100.0 100-0

téchnical 3.
Managers, officials 2
Clerical and kindred

work 3.5
Sales 1.3
“graft workers and

blue-collar worker

supervisors -5.2 _ 5.9

Operatives . 18.6 . 20.1 2
Nonfarm laborers Co15.7 4.7 10
Private household 14.6 - 15.4
Service, exzept !
_private household 15.1 ] 6
Farmers, farm managers 9.3 3.7 1.0 0.6 0.7
Farmworkers: and farm- E

wotker Supervisors 9.7 8.8 2.9 2.4 2.1

Profassional, .

tecHnical 9,3 11.8 14.8 14.6 16.4
Managers, officials 9.7 i 1 }

_ Clerical and kindred

wWOrk 1 2 ] 18

alé% - R igé Eig E@

craft workers and

blue-collar worker

L]

supervisors 14.8 14.3 13.5 13.8 13.9
Ogperatives ‘ 20.0 17.9 17.0 16.0 16.3
Nonfarm lakborers 5.0 4.5 4.1 4.6 4.6
Private household 1.2 1.7 1.3 1.2 1.1

Service, -except
private household
Farmars, farm managers
Farmworkers farm~
wurker supe. 30rS . 3.7 3.0 1.6 1.6 1.6

WM el
»
o~

Occupations not reported in 1950 were 1.3 percent for
es and 1.5 percent for nonwhites. [Cata for 19250 include
pezrsons 14 years old and over: data beginning with 1958
refer to persons 16 years old and over. C[ata for 1950 are
based upon occupational information for 1 month of each
guarter and are not exactly comparable to data for 1958
forwari. .

gource: Computed from data in U.s., Executive Office of the
pPresidant, Office of Management and Pudget, Social
Indicators, 1973 table 4/14; U.S., pepartment of Commerce.
Bureau of the Census,.1950 Census of Population, vol. II,
part 1; U.S., Department of Labor, Manpower Report of the
president, 1973, and Manpower Report cf the President, 1974.
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TABLE 24

RELATIVE OCCUPATIONAL DISTRIBUTION EF SFANISH DHIGIN PDFULATIQN
UNITED STATES, 1960-1975"
{annual averages of thess reporting “occucation)

Saur:gs;

Represents zaro or rounds to zere

Data not avallable

For 1960 and 1570, data refer io composite of Spanish surnape iLn southwestern

States (Arizoma, California, Colorads,
ulation of Puarto Rlcan birth and parentags,

Hew Mexico, Tex;a) and the U.S, pop=
For other dates, data refer to

:n-xpcsita af persons self-identifying as of Mexican or Puerto Rican origin,

ation-=Farsons of Scanish 5

. with "other" Spaniab included, due to the predominantly Scuthwest Hispanic
and Hexiean origin of peraons selecting this alternatlvé, )
1960 U3, Cansus of thg Pa

yerto Riaans in_ the U S

THAME (Pﬂ(E)IB)
)lﬂ), 19?3 y.5, Caﬂsus af tha Pﬂp\ggtianna

t Population Reports==
1, 224, 250, 264, 280, 290,

. ) ) po Males & Females
Occupation and Sex 1960 1969 1970 1971 1972 1973 | 1974 1975
AL 1000 100,0 100.0 Juu0 100.0 120,90 [100.0 00,0
Profesaional, 39 7 79 - 60- 7.2 68 69 | 65 8.7
technical . o N o
Managers, 8.3 74 5.0 6 6,5 .+ 64 | 57 5.5
officlals
Clerical & - 5.5 6.7 7.5 6.9 6.8 6,3 | ts.7 14,7
kindred work .
Sales 3.n 3.3 L.o 2.7 1.0 1.3 3.4 u,1
Craft and blue= 15.6 18,5 19.7 18,2 19,6 - 18,4 12,1 11.8
~gllar warksr ' .
supervizsors . .
Opesatives 27,7 28,6 27,2 27.6 27,0 27,2 | 28,2 36.7
Honi rm labkorers 13.9 i1.8 11.0 12,1 11.6 11.7 7.7 8.2
Privats Househeld 9.1 -= 0.1 - - —
Service, sxcept 9.8 10,5 12.0 }13;5 129 13,9 }14.9 } 16.8
priv, housahold .
Farmers, farm 1.9 0,6 * 0,7 ° 0,3 0.4 9.3 0,2 a.1
MANRZRLS
Farmvorkers & 14, n L8 6.6 5.0 5.4 5.6 5.7 3.b
suparvisors -
Fepales
TOTAL 100,0 100,0 100,0 100,0- '100,0 100.0
Professional, 5.4 8,6 7.5 * 6.9 *
technical ) .
Managers, 2,3 1,7 2,2 * 3.3 ®
offleals : A i
Clerical & 19.8 25.6 28.3 = 26, *
kindred work )
Salas 6.2 5.0 58 = 4,7 * )
Craft & blue= ‘1.5 1,1 2.3 * 0.9 ®
gollar worker
supervisors . i 7 )
Operatives 36,7 32,8 26,7 . 27,0 *
lionfarm laborers 1.1 0.8 1.4 * 1.2 *
Privats household 8.8 6.4 k.5 * 5.7 *
Sarvice, except 14.2 17,1 18.5 * 19.8 *
priv, household ) 7
Farmera, farm 0.2 0,8 0,1 - i .
managars ' ) 7
Farmworkers & 34 = 2.k - 1.5 *
. suparvisors ’



Table 3

UNEMPLOYMENT RATES, BY:AGE, SEX, ANC RACE, 1954-1974
(annual averages)
16.to 19 years old 20 years old and over
White Nonwhite wWhite Nonwhite
Male Female Male Female Male Female Male Female

(%3]
L]

wd ot o O O ] D b

14.4 20.6
13.4 15.2
15.0 22.8
.18.4 20.2
26.8 . 28.4
25.2. 27.7
24.0 - 24.8
1961 15.7 26.8 29.2/
© 1962 13.7 22.0 30.2
1963 15.9 15.1 27.3 34.7
1964 1.7 14.9 24.3 31.6
1965 12.9 14.0 23.3 31.7
1966 © 10.5 12.1 21.3 31.3
1967 10.7 11.5 23.9  29.6
1968 = 10.1 - 12.1 22.1 28.7
1969 10.0 11.5 21.4 27.6
1970 13.7 13.4 25.0 34.4
1971 15.1 15.1 28.9 35.4
1972 4.2 4.2 29.7 - 38.4
1973  12.5 ' 13.3  28.2  34.9 2.9 4.3 ,
1974  (third quarter averages, seascnally adjuste
Nonwhite men, 20 years of age and OVer.as-...
Nonwhite women, 20 years of age and OVer.as-sa
Nonwhite men and women, 16-19 years of age...3
white-men, 20 years of age and OVeCeasssssssss
wWhite women, 20 years of age and OVE€Lecasroes
Wwhite men and women, 16-13 years of ag€.seas-l

1954 13. 4
- 1955 11.3
1956 10.5
1957 11.5
1958 - 15.7
1959 4.0
1960 14.0
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source: U.S., Department of labor, Bureau of Labor
Statistics Employment and Earnings, vol. 19, no. 8 (Oct.
1974) , table A-U43, Pp. 51, and U.S., Department of Commerce,
Bureau of the Census, The Social and Econcmic status of the,
Black Population in the United States, 1973, Current
Population Reports, series P-23, no. 48 (1974), table 30.
Also, U.5., Dépa:tméﬂt of Labor, Mangower Report of the
President, 1974, table A-17. '
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TABLE 3A

UNEMPLOYMENT RATES FOR SPANISH CRIGIN PQPUiAT¥QN;
UNITED STATES, 1960-1975%
(annual averages for ages 16 and olderx)

YEAR MALE FEMALE
1960 8.3 10.0
1969 5.1 7.5
1970 6.2 8.6
1971 ;8.6 9.2
1972 " 7.4 10.1
1973 6.7 7.7
1974 7.2 9.8
13.1 12.2

1975

n of the population is the same as in ‘Table 2A.

[e]

* Compositi

Sources: 1960 U.S. Census of the Pcpulatian=-?arsans of
Spanish Surname (PC(2)1B) and Puerto Ricans ir *“*e U.S. S.
(PC(2)1D), 1970 U.s. Census of the chulatlcni__' one of

Spanish Surname (PE(2)1D) and Puerto Ricans in thne

(PC(2) 1E) , U. S. Dept. of commerce: Bureau of the ;gigt{
Current Pégulaﬁlgn Repcf%q——ﬁapulatlan ;Qarater;; =
Series P-20, nos. 213, .21, 224, 250, 264, 280,
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Table 4
NONWHITE MEDIAN INCOME AS PERCENTAGE OF WHITE MEDIAN INCOME
‘BY FAMILY AND SEX, 1954-1974
(1972 dollars)

Year Nonwhite Family Nonwhite Male *Nonwhite Female

Percentage of White Percentage of Percentage of
Family Income White Male Inceme White Female Incor
1954 56% - : 50% : 54%
1955 55 53 52
1956 _ 53 _ 52 57
1957 : 54 , 53 ' - 58
1958 51 - 50 ’ 59
1959 54 u7 - ' 62
1960 58 53 62
1961 © 53 52 ‘ - 67
1962 . 2 53 49 67
1963 53 - 52 : 67
1964 56 . 57 70
1965 55 54 73
1966 : 60 .~ 55 76
1967 62 59 80
1968 63 61 81
1969 - 63 _ 59 85
1970 . 64 60 » 92
1971 63 61 . 90
1972 62 - 62 96
1973 , 60 .= -
1974 ’ 62 -= Co=-

% It iz important to note that white female income
traditionally has been lower than either white or nonwhite
male income, and the income of nonwhite females has been the
lowest of all. (see the discussion cf this point in U.S..
commission or Civil Rights, Twenty ¥ear$ After Brown:

Equality of Economic Opportunity, July 197;,'p. 64,)

"source: Computed from data in U.S., Department of Commerce,
Bureau of the Census, Social and Economic Status of thg

Black Population in the Unlted States, 1972, 1974 series P-
23, nos. 46 and 54, and series P-60, annual issues. . :
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-TABLE 4A

I

)ANISH ORIGIN MEDIAN INCOME AS PERCENTIAGE OF WHITE MEDIAN INCOME,
UNITED STATES, 1568-1974 :

(Current Dbollars)

YEAR FAMILY .~ MALE FEMALE

1968 65
1969 #
1970 1.4
1971 71.2
1972 70.9
1973 6
1974 71

Data not available

surce: U.S. Dept. of Commerce: Bureau of the Census U.S.
:pt. of Tcmmerce: Bureau of the Census, Current Population
sports--fopulation Characteristics, Series P-20 nos. 213,
21, 224, 250, 264, 280, 290, 292, Series P-25 no. 529, and
sries P-60 nos. 69, 75, 80, 85, 90.




Table 5. CIVILIAI! LABOR FORCE PARTICIPATION RATES, BY AGE, Srx, AMD RACE, 1964, 1970, and 1974
(Anmual averages)
_ N L o I .
i 1964 | 1970 1974
Black and Black and ' Black ang \
Age and ZSex Other Whire Other White Other Whice
Races Races Races
MEN :

Total, 16 years & over 30.0 81.1 76.5 80.0 73.3 79.4
16 and 17 vears.........\ 37.3 24,8 48.9 34.6 53.3
18 and 19 yea coe... 67.2 61.8 67.4 62.4 73.6
20 to.24 years.......... 89.4 B3.5 83.3 82,1 86.5
25 to Moyears.. ... 95.9 93.7 96.7 93.2 96.3
35 to 44 years........... 94. 4 93.2 97.3 90.9 96.7
45 to 54 ye gi.6 88.2 94.9 84.7 93.0
55 a80.6 79.2 83.3 70.2 78,1
63 3 29.6 27.4 26.7 21.7 22.5

TDLBl, l@ yvears & over 48,5 37.5 49.5 42.6 49.1 45 .-

19.5 23.5 24.3 36.6 24.2 43.3

46.5 45.6 44,7 55.0 44,6 60.4

53.6 408 57.7 57.7 58.2 63.8

52.8 33.C 57.6 43,1 60.8 51.1

58.4 4 59.9 49.9 61.5 53.7

62.3 3 60.2 53,7 56.9 54.3

484 3 47.1 426 43.5 40.4

12.7 12.2 2.5 10.0 8.0
Saurce: 5. roment of Commarce, Bureau of the Census, "he Saglil nd Economic Status of th; BllL
1974, Cuwrrent Population Repots, 56 s b- 2 Tilo. 54 (1979, “table 14

Population in Lhr Uﬁit;d

States.
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INCREASE IN THE NUMBER OF JOB LOSERS EY MAJOR OCCUPATIONAL GROUP
{not seasonally adjusted) ‘

Change from 1974

Occupational group . to 1975
and sex Thousands Percent

White-collar . 49y 88
Professional and managerial - 166 87
Sales and clerical 328 89

Blue-=collar 1,901 120
Craft and kindred workers 536 : 119
Operatives 1,055 130
Laborers 309 - 94

Services and farm 159 45

Male

98
11
53

White-collar
Blue-collar
Services and farm

Y
L
= b

[
~ N

White-collar - 252 , 80
Blue-collar 485 149
Services and farm , 70 45

i .
Source: U.S., Department of Labor, Bureau of Labor
Statistics, "Job Loss and Other Tactors Behind the Recent
Increase in Unemployment" (June:'1975).
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Table 7 Proporticns of Civilian Labor Force and Job-

ahd White Men and Women

Loss Unemployment Accounted for by Black

o - 7 1973 . | 1974 | 1978
: Color and Sex e s = ————
. 11T v 1 11 I1I W 1

Total.job lesers (1,000's)....
White male

% of labor force.........

White female
. % of job losers..........
¥z of labor force.........

Black male

88,980
1,597

50.7
54.7
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o
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=

6
5.1

[y o)
Lol 2%

=

Source: U.S., Department of Labor, Bureau of Labor Statistics, 'Job

the. Recent Increase
available. N

F

# Raman meserals refer to seasonally adjusted. quarterly é.VEfS-gES;
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Loss and Other Factors Behind:

in Unemployment,” June 1975. Data for Americans of Spanish origin are not




Figure 1

UNEMPLOYMENT RATES OF WHITES AND NONWHITES
(annual averages) ’

4.4 4.3

V/

White DNonwhité White Nonwhite

A

1954 1973

.{ : i t

i

Note: The unemployment rate is the percentage of the civilian
labor force that is unemployed.

Source: U.S., Department of Commerce, Bureau of the Census, '
Social and Economic Status of the Black Population im the
United States, Curnent Population Regaris; $e}iéS”P?23; no. 48
(1974), table 28, . " L
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Number (thousands) .
6,000 -

1967 1968 1969 1970 1971 1972 1973 1974

Nata: Gugﬂarly duta are =ﬁagém.ally adjusted.
5. Depanriment of Labor, M;anpewer Report af the Prasident,

" 87
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PENDIX B

TEMPORARY OPTIONS FOR RELUCING LABOR
COSTS OTHER THAN THROUGH LAYOFFS

Reduction of Work Hours

plant/office shutdown for specified time per month
shorter work week
shorter work day
elimination of overtime
rotation layoffs
furloughs

*

W# O W

%‘

citation of Individuals for VGTuntavv

o0li
eduction in Farce _or Hours

\m‘ m‘

unpaid leave of absence 1

short work day or work week

rescheduled vacations

early retirement with or without 1ncent1ves

# # w H

Voluntary Reduction focgmpensatign

* valuntary wage cuts - evenly agglied or graduated on
basis of salary '
% voluntary deferral af raises, cost of living increases,

‘merit increases, bonus=s, automatic increases

voluntary Reduction of Fringe Benefits

* medical dlsablllty and life insurance -~ reduced level
of benefits, increased employee contributions, increased
deductible, Ellmlnitl@n of dental, eye, DI other such
coverage, etc.

# ' vacation days reductions
# modification of profit-sharing plans
% reduced or deferred contributions to union “welfare funds

<&
-

88




— =

juction or Elimination of Miscellanecus Bencfits

e
I “m
ol

o

company subsidized cafeteria
tuition refuné programs

staff training and development
expense accounts
travel/relocation reimbursements
executive benefits and privileges

+F

"
&

L

#

O

Source: Bruno Stein, Professor, Ins

titute of Labor Relations,
New York University
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