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LETTER OF TRANSMITTAL
U.S. COMMISSION ON CIVIL RIGHTS
Washington, D.C.
February 1977

THE PRESIDENT
THE PRESIDENT OF THE SENATE )
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

Sirs:

~ The U.S. Commission on Civil Rights presents this
report to you pursuant to Public Law 85~315 as amended.

The Commissicn has obseived the development of various
remedies to school segregation over most of the last two
decades and believes that metropolitan desegregation is a
workable solution which is underutilized.

Most black children in America attend predominantly
minority schools that are intensely segregated. School
segregation is most acute on our cities where the majority
of black and Hispanic American children live and attend
racially isolated public schools. These cities include
several school districts with noticeable disparity in
enrollment of minority-majority students. School districts
often reflect segregated housing patterns. Thus, it is not
uncommon for several large cities in this country to have
inner city school districts that encompass large minority
populations, svrrounded by several districts that contain
very few minorities., It is clear that much of the racial
seqregation that exists in these cities is the result of
deliberate discrimination which violates the United States
Constitution.

This report discuss the feasibility of metropolitan
school desegregation as a solution to such problems.
Interdistrict school desegregation renedies are
administratively feasible and such remdies need not impair
local control over education; nor would such remedies
require excessive busing. This method of desegregatian
offers the prospect of stable integration and maximizes
prospects for educational gains. Further, we submit,
metropolitan school desegregation plans offer educatienal
advantages beyond those of desegregation.
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Several communities have successfully utilized
metropolitan or interdistrict remedies. This method of
providing equal educatiocnal cpportunity is appealing since
there is a trend toward consolidatiorn or reduction in the
number of existing school systems. Metropolitanizztion is
currently utilized to solve other area-wide problems in
government and in private endeavors. The Commission
believes that-voluntary metropolitan school desegregation
should be encouraged by government at all levels.

This report also includes a discusgion of the legal
. aspects of metropolitan school desegregation. While case
" law is developing in this area, existing decisions indicate
that interdistrict school desegregation is a solution which
courts may turn to in an effort to remedy .area-wide
constitutional violations.

In this and our recent reports on school desegregation,
we realize that much needs to be done in order to make equal
educational opportunity a reality. The Commission believes
that the information contained im this report will help to
clarify some of the complex issues in this area and will be
useful to those responsible .for education in this country.

We urge, your consideration of the position presented in
this report.

Respectfully,

ARTHUR 5. FLEMMING
Chairman
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, I. INTRODUCTION

More than two decades after the Supreme Court's
decision in Brown v. Board of Education,® the segregation of
minority children in the public schools of the largest
cities remains one of the most vexing problems in the
Nation. 1In the wake of two great migrations--the movement
of black people from the rural South ﬁc big cities
throughout the country and of whites from central cities to
suburbs--the racial composition of these school systems has
changed dramatically from predominantly white to
predominantly black.

The conditions that exist in most of these systems--in
Chicago, Detroit, Philadelphia, New York, Atlanta,
Cleveland, St. Louis, and elsewhere--are generally
acknowledged to be distréssing; Too many young people are
not being equipped by the public schools to become
productive and independent members of society. The public
schools are failing in the great goal set for them by Thomas
Jefferson: "to bring into action that mass of talents which
lies buried in poverty...." |

Tt also has become abundantly clear in recent years
that much of the racial segregation that exists in big
schools--in the North as well és the South=--violates the -

Constitution of the United States. Federzl courts and



investigative agencies, inciuding the United sStates
Commissicn on Civil Rights, have found that school
segregation has not come about aéciéentally or because of
segregated housing patterns but through éeliberate
discrimination by government officials.?

There is no gquestion that when such deliberate
discrimination is shown, desegregation is required, but one
question of the greatest practical importance remains
encompass areas of the suburbs as well as the city. If the
answer to this gquestion is negative, the right to a
desegregated education will become more theoretical than
real, for miﬁ@rity children in metropolitan areas will
continue to attend city schools cémpésed principally of
minority and poor children and surrounded by suburban
schools that are more affluent and overwhelmingly white.

The one major case in which the Supreme Court has

considered the issues surrounding school desegregation on

]

etropolitan basis has left the matter unresolved. 1In

3

iken v. Bradley?® a bare majority of the Court decided

B
ot
o
)

that the case had not been made for a metropolitan school
remedy in Detroit, but indicated that such a remedy would be
ordered if it were established that the violation of the

Constitution affected both city and suburban districts. In



whether the segregation of public schools and housing in
metropolitan areas is a consequence of private choice and
demographic factors, or whether it is a product of policies
isf racial containment in which government has participated.

This Commission has don e considerable research and

_investigation on the cause of racial isolation in
metropolitan areas, and in chapter II of this report we
summarize this work as it bears on the issues the Court
indicated were relevant in Mil 11keh;

In chapter III the CQmm;ss1en examines the remedial

issues connected with metr@p@l;tan éesegregat;ani Some have
assumed without careful examination that a metropolitan
remedy poses major administrative and fiscal problems, that
it breaches traditions of local céntféi; that it involves
massive busing, and that it is busing that provokes the
resistance to desegregation. Each of these objections is
analyzéa with some care along with the positive aavantagés
that may be associated with a metropolitan remedy.

Fortun ately, it is possible to discuss these guestions
in a real, not a hypothetical, context. In several places
in the Sguth, desegregat;cn has already taken place on a

métrépalltaﬁ basis since the school districts are urban

counties and no political boundary separates city from




suburbs. The experience of these districts can tell us a
great deal about whethex métf§§élitan'déseg:egatian works.
Chapter IV discusses the state of the law and the
current political context in which judicial decisionmaking

is occurring. It has become almost axiématic that the
success of desegregation depends not just upon the courts
but upon leadership that is exercised by coordinate branches
of the Federal Government and by educators and others in
positions Df:réspcnsibility at the State and local level.
The discussion indicates some of the cooperative steps that
sﬁauld be‘taken if eenstrueﬁive solutions are to be found.
The Commission is issuing this report in the hope that
iﬁ will promote rational consideration of what we regard as

one of the most important public policy issues of our times.

1



Notes to Chapter I

1. 347 U.S. 483 (1954).

2. See, e.g., U.S. Commission on Civil Rights, Racial
Isolation in the Public Schools (1967) .

3. 418 U.S. 717 (1974).
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IIi«,TEE PROBLEMS: SCHOOL SEGREGATION IN LARGE CITIES
Its Diméhsians
While substantial progress has been made in public
school desegregation over the liast deéédé, millions of

minority children remain in segregated schools. The most

Health, Education, and Welfare (HEW) for the school year
1974 show that two of every three black children in the
country attend predominantly minaritg schools and two of
every five attend schcpls that are inténself segregated (90
to 100 percent minority in their enréllmeﬁt). Hispanic

American children are in a similar situation: two of every
three are in predominantly ﬁinczity,ggh@als and three in ten
are in intensely segfégated schools. ?

To a very great extent the remaining problems of
segregation by race and national origin in public schools
%re prcblems ;hat exist in big cities. While nationally, as
noted, two of every five black children attend intensely
segreqgated schools, in the 26 largest cities of the United
States almost three of every four black pupils are assigned
éa such schools.2 1In Pennsylvania, for example, the two
largest cities--pittsburgh and Philadelphia--account for
almost all (Sa_usgercent) of the black students éha-étténd.

intensely segregated schools. Yet these cities enroll only

13



73.1 éezcent of the total number of black students in the
state. In New York State, less than one-half pf the black
" students are in intensely segregated schools, but almost
nine of every ten such children are in New York City, which..
enrolls only 73.2 percent of the total black school |
population in the State. In Ohio about half ‘of all black
public school students are assigﬁéa to intensely sag:egated'5
schools and almost three-quarters of the students so
agslgneﬂ are in the three largest cltles in the State,
althaugh these cltles accaunt fa; anly 53.5 percent ‘of the
State enrollment of black ‘children.? 7

Although the South has a far better record of school
- desegregation than the North,* a similar pattern of racial
isolation in big cities emerges. The seven largest cities
in Texas account for less than half of the State's black
student en;al;ﬁent,'but almost 80 percent of the black
studeaﬁs are assigned to intenéely segregated schools. The
three largest urban areas of Georgia contain only 22.6
percené of black public school pupils in the Staté'but
account for almost half of those enrolled in intensely
Eegfegatea éublic schools. S

In sum, while many minority students in rural
communities, towns, and smaller cities have been enrolled in -

desegregated schools during the past decade, the g:eat

- 14



majority of black and Hispanic American children who live in.
large cities remain in facially isolated public schools.

The dimensions of these remaining problems of segregation
are very large indeed, for the big cities are where most
ﬁincrity children live. ;Acccrding to 1970 census
statistics, 58.2 percent of all blacks reside in central
cities, with 36 percent living in the central cities of the
26 largest metropolitan areas (SMSAs) of the Nation.® About

50 percent of all Hispanic citizens reside in central

cities, with 27 ‘Percent living in tgg;%éﬁérél cities of the
26 largest metropolitan areas.?

The difficulty of'déaling with racial isolation in very
large cities isrccmpéunaea_by the fact that in many piacés
the problem has become héthsimply the existence of
ZEEQIEgatéa schools but of seqregated school districts. As
the black an§>Hi$panié'pQ§ulaticns of large cities have
grown, and as the cities have lost white residents to their
suburbs, the racial character of city public schools has
changed drastically. When Brown v. §Q§£§'§£'E§ucati§§ was
decided by the Supreme Court in 1954, tﬁé min@riéy
enrollments of most big city school systems wete zelativély~
small. Twentf years later most big city systems were
predominantly black and Hispanic in their enrollment. For

example, the five largest school systems in the Nation--



those of New York, Ehlcaqa, los Angeles, pPhiladelphia, and
Det:glt-iccntaln 18 percent of the blagk students and 22
percent Df the Hispanic: students Qf the Nation. In 1979 two
of these school districts (Chicago. ané Detroit) were more
than 70 percent minority enr@llmentf £two athers'(ﬂeﬁ York,
and Philadelphia) were more than 60 percent minority, and
one (Los Angeles) was more than 50 percent minority.® Other
large school systems!had a comparable or greaté: degree of
raclal ccncentratlgn.' The school systems‘cf Ccleveland and
Sﬁ, Louis were more than 60 percent black in their
enrallment* Richmond ‘and Ealtimcre were more than 70 percent
black; and Atlanta ‘and W;lm;ngtﬂn, Delaware,. were more than
80 percent Lblack in pupil enrollment.?®

Within many of these big city systems many inéividualr
schools contain disproportionately high percentages of
minority or white chlldren. In Baltimore, for Examplé, in

1972 whites cgnst;tuted only 30 percent of the system's

enrollment, but about two-thirds of these- ‘white students
were in schools that were 80 to 100 percent white. In
pallas, Texas, Anglo whites constituted only: half of the
enrollment of the system, but most of these pupils were in
schools that were 80 to 100 percent Anglo white.

But the problem of segregation that exists within big

city districts pales when compared with the problem of -



metropolitan area. Baltimore, with its 70 percent minority
enrollment, is surrounded by counties in the metrépaiitaﬁ
area that are 92 percent white in their public school
population. ' Wilmington, Deléware,'which has a public school
enrollment that is 85 percent blaék, is part of the New ‘
Castle County metropolitan area whose other a;stfictslﬁave a
school population that is 94 percent white.10

Accordingly, even if every school in the city of

district as a whole (85 percent black), these schools ﬁauiﬂ
still béjgégéraed as faciaii§ identifiable in a metrcpaiitan-
area whose public school enrollment is 79 percent white and
whose suburbs are 94 percent white.11

It is true that in many élaces segregation within big
_city systems is under attaek.-aéa in several cases Federal
courts have found that racially isolated schools are a
product of the deliberate segregative practices'af city
schacl_autharitiesgli But féw people regard desegregation
plans that affect the city alone as providing stable or
satisfactcfy solutions. In the words of Eleanor Holmes
Norton, chairman of the New York City Human Relations

Commission: 17

10

Wilmington perfectly reflected the racial composition of the



To simply éiséribﬁte a diminishing number of
.whites thinner and thinner is obviously éé get
embarked on a process that will not result in
integration. A school with 20 percent white
students and 80 percent minority students is not
integrated....That's why the metropolitan approach
has to be looked at very closely.t3
Moreover, while the aéégée of ;aciél separation between
city and suburban schools has already reached a very high
ié;éi; the evidencé iﬁéiééﬁéénthét ﬁhé Eitﬁétianﬁﬁés"nat jet
stabilized. Major cities are continuing to experience |
significant deglines in their white population. .
In Detroit, for example, from 1970 to 1975 there was a
population loss of about 200,000 people. Most of this loss
was white, and the blackbpfagarticn of the city'é population
increased from 44 percent to more than 50 percent during the
same time.14 Similarly, in m%lwaukee, there was a 10
pefcent loss in the white pcpﬁiation during the early
sévénties accompanied by'a 20 percent increase in the black
population.!s Thus, plans in big cities that grc%iée for
* intradistrict ﬂeseqfegaticn are not likely to remain stable
whatever the level of minority enrollment in the system.®
In short, we have come to a point where substantial

integration of public schools can be accomplished only if

1
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the area covered is larger than the cityﬁitself. If, on the
other hand, the responsibility to desegregate ends at tﬁé
city line, the decision in ‘Brown v. Board of Education will
provide little or nc-taﬁgihie benefit to many millions of
children who live in large citiési For these chilérég;
racially isolated education will continue to be a reality
- for the foreseeable future. .
Cagses: P

- Zn detefmining what, if any, remedial steps should be
: taken ﬁéiééél wiﬁh the éaciairisalaﬁiéhréf étudénﬁé_iﬁﬂﬁhé
public séhcals of ﬁetrap@litan'areas, an assessment of the
factors that have pr@duced'ﬁhis widespread segregaﬁian is
important. If, for example, the segregated character of

5

schools and housing in metropolitan areas can be explained

as reflecting choices freely made;' nority and white

citizens, it might be difficult to |
_ . .
for compelled attendance by students from the two groups in

r strong arguments

the same public schools.

If, on the other hand, segregation i3 the prcauét of
governmental constraints that have deprived some people of
the choice of where to live and where to send their children
to school, pélicy.as well as law may argue for inﬁérventicn
to remove these constraints and to undo the wrongs in which

government has been implicated.
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‘phis is essentially the distinction that some Justices
of the Supreme Court sought to make in the Detroit case of

Milliken V.

Bradley. There the Court considered the
guestion of whethér, and in what circumstances, a
metropolitan school desegregation remééy would be justified.
Mz, Justice Stewért;_cancurring=in a 5-4 decision denying
such relief, said that a "cross district remedy" would have
been justified if it had been shown that State cfficiélsn )
“héﬂ 1buted to the separation Df the races...by |
purposefully ra allyrdlscrlmlnatcry use of state ﬁauslngré:
zoning laws."17 Justice Stewart, hcweverf~was not persuaded
that guch discriminatory pfact ices had caused the
segregation that exists in the Detroit metrdpolitan area,
for he added- |

It is this essential fact of a predominantly Negro

school population in Detroit--caused by unknown

and perhaps unknowable faeté;s such as in=

migration, birth rates, economic changes or
cumulative acts of private racial fears--that
accounts for the "growing core of Negro schools,"
a Ycore" that has grown to include virtually the
entire city. The Constitution *imply does not
allow Federal courts to attempt to change that

situation unless and until it is shown that the

; 13
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State, or its political subdivisions have

contributed to cause the situatign to exist.?

The factors that have produced- racial separation
between cities and suburbs undoubtedly are complex. Over
the course of the past half century, black and Hispanic
American citizens in 13;9% numbers have come to major cities
like Detroit in search of economic opportunity. During the
same peﬁicd, and particularly over the past 20 years,
economic factors such as those that have prompted a shift of
riﬁéust:y from citj to subﬁ:bs, héve helpeédaréw ﬁany wﬁitesr
to suburbia. And it is undoubtedly tznebthat griﬁaﬁe racial
fears and prejudices (which Justice Stewart apparent ly
ﬂistinguishes from institutional or governmental
discrimination) have spurred tée movement of many white
families to the suburbs.

But when all the factors affecting the migration of
minorities "to central cities and the movement of whites to
the suburbs are.accounted for, an important gquestion
remains: why are black citizens not found in significant
numbers in the suburban sections of metropolitan areas? On
this critical issue, the evidence of numerous investigations
and studies is clear. The ccncéntfatién-af blacks is not to

any significant degree the result of lndi idual choice or

even income alfferenées among the races. Rather, such

14 : ‘



practices of important institutions in our society,
practices which government has tolerated, fostered, and in
some instances mandated. Desgite'éhanges in nationail
policy, many Qf these practices persist to the present day.
Racial concentration in wetropolitan areas. The racial

isolation of children in the publlc sehﬂcls of metrapolltan
areas substantially reflects patte;ns af resldent;al
segregation. Census statistics for 1370 showing b;ack 
people as a proportion of the pcpulatiénicf the largest
cities and their suburbs reveal in a striking fashion the -
racial diviﬂinéJ;ine between citg and suburbs.

_ ‘in”éhicégﬂf for example; blaéks constituted 33 percent
of the population of the central city, but only 3 percent of

the population of the suburbs. The city of Detroif was 44

percent black in 1970, while its suburbs were only 4 percent

black. Baltimore was 46 percent black in 1970, and iﬁs

suburban population was only 3 percent black.1?
In Boston, one in every six residents is a black

citizen, while in its suburbs only one person in;every 100

~is black. In Dallas, one person in four is black, and in

the suburbs one person in every 50 is black. Similar

patte:ns exlst in other metrcpcli areas.,

532
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These proportions do represent an increase in the
migration of black families from central cities to suburbs
during the 1960s, but, with some exceptions, the movement
has been slow and has not resulted in residential
integration so much as the extension of central city ghetto
areas and the establishment of a few suburban black
enclaves, ;n some placges, such as Ea;timarég Detroit,

' Dallas, anaiﬂaustgﬁ; the movement of blacks into suburbs has
been so dwaﬁfed by ﬁhe migration of whites that the
percentage of blacks in the suburbs actually declined during
the 1960s.20

Eacial segregétiﬂn is not explained by income
differences. Statistical analysis cannot demonstrate with

certainty the causes of this striking racial separation in

some of the factors that may be involved. For example, it
has been wiéely.assumeé that a basic reasan“fak raciai;j
segregated residential pattérné is that black familieswég
not earn as much as whites and thus cannot afford. housing in
generally affluent suburban neighborhoods. - Yet statistica;f
analyses of residential patte:ns suggest that economic |
differences account for only a small part of the explanation

"of racial separation.

16



Demcgrépher Reynolds Farley has calculated the
percentage of black families that might be expected to live
in the suburbs if the only factor limiting their residential

location were income and has concluded that the proportion

- of black families in suburbs would be much higher than it

‘actually is. He notes that if blacks retained their present

incomes but were represented in suburbs to the same extent
as whites at each iﬁccmeslevelr 43 percent of all black
families in the New York City E!étrﬂ,?@lital?:,,‘3;5?3,?‘?‘115 live
in suburbs instead of the 17 percent who actualiy agflive

there. For Chicago, the proportion of blacks "expected" to

reside in the suburbs on the basis of their income is U6

percent while the actual peréentage is 8. In othrr cities -
the gap is of similar proportions.z2?
Further evidence that the causes of racial segregation

are not primarily economic is found in the fact that well-

- to-do whites are more likely to have as their neighbors

lower income whites than affluent blacks. In Chicago in
1970 the segregation index for white families earning more
than $25,000 compared to white familiés‘eafning $3,000 to
$4,000 was 55. Yet the segregation index for these well-to-
do white families as compared to black families in the same

ey

income group was 94. Affluent whites were much more



seéieqated from blacks of similar income than they were from

‘amilies. 22
In sum, while many neighborhoods contain homogeneous

income groups and while large géps continue to exist between
the incomes of black and white families, these factors do
not explain why the line between city and suburbs’ has become
a barrier for so many black citizens. Demographer Karl
Taeuber has estimated that no more than 20 to 25 percent of
the racial seg:egéticﬂ that exists in metropolitan areas can
be attributed to economic factors.z3 - .

Racial segregation is not explainable as an exercise of
free gh@iee by black citizens. A further hyécthesis that
waulé expléin fesiéential segregation in noninvidious terms
is that, contrary to the "melting pot"” theéﬁy, most
_ nationality and racial groups.in the United States seek to
retain their cultural identities by iiving in ethnically
3322§£i9n. Here too, however, various kinds of social
' sgiénce-anal?sis tend éa negate "freedom of choice" as an
impértant,factc: in the segregated'character Df;metrgpaiitan
.areaégu

Demagfaphié analysis, for éxample, shows that blacks
are far more segregated than’white ethnic groups. A

segregation index calculated for Detroit in 1960 compares
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the residential distribution of people born in Poland or
having parents born in Poland to the residential
distribution of all other whites., The segregation index is
52, markedly lower than the corresponding indéx for blacks,
which is 85.24 In fact, these figures undoubtedly ; :
':understate the differences in rESLEEntlal céncentratlen “
between Poles and blacks, because the census daes nct :
identify third, fourth, and fifth generation Poles who may
ha§e left their ethnic neighborhoods and‘became,éﬁtirely”,
agsimilated. In short, while the c@ncept'af‘América as a
melting pét may be @verarawni’the notion that Americané'cf
Euré%éan Gfigin continue to mé;ntain their cultural idéntifj
by banding tagetﬁér in homogeneous ﬁeighbarhééds is ‘
unsupparteﬂ ‘By the facts. ’

Nar can it be argued persggslvely that the feascﬂ
that blacks are somehow more "clannish" than whité ethﬁic
groups. Indeed, evidence concerning the views of black
famiiiés on haﬁsingiintegratian is to the contrary.

The NAACP--the organization with the 1argegtéblack

constituency in:the Nation--has consistently espoused the

'goal of residential integration, as have other major civil
rights groups such as the National Urban League. Public

opinion surveys show that most black families continue to
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_ express a prefe:encé for racially integrated néighbéfhﬁQﬂS*i

fewer than one bla k in five states a p:eferengé tg live in

all black n21ghbc h@@d .25 "Attitudes toward integrati@n

und ubtedly are_a cgmplex of hapes and rears- few hlacks may
wanﬁ’ .0 assume the risks cf becgm;ng plﬂneers and not many
may wish to incur the féellngs of ;salatlan attenﬂant on

" being the only black family on the block. FDI mcstE it

appears that-integrated neighborhoods are perceived as an

__important part of the quest for better 1;v;ng conditions.

The role of government in racial containment. _
Dem@qraphlc and other social science evidence strongly, if-
c;zcumstantlally, suggésts that racial discrimination is atb
prime fact@:‘in the current segreggted ccnd;t;qns under
which méét?uiban blacks live.  When cthéz evidence is
examined it ﬁecames clear not only that racial
discrimination is a major céusatiﬁe factor, but that
government at all levels has played a key role in creating,
maingainian and perpetuating the ghetto.

oThe historical roots of big city ghettos. Although
there are impartaﬁt variations in the history of different
areas, some common threads run through the case studies of
_the development cflblack gheﬁé&s-in large cities. 1In most
urban areas blacks were not rigidly segregatéﬁ during the

19th Eentury. when their numbers in the cities were qu;te

27,
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small. But racial ghettos began to develop during the first
two decades of the 20th century, when black migration to
many cities increased markedly.

In some areas local authorities enacted zoning
ordinances which actually mandated the segregation of
neighborhoods along racial lines. Although these ordinances
a number of Southern cities continued to enforce them.27 1In
other. cities a ecmbinaticn of factors--including 9r;vate
prejudice and ch@icé. real estate and other business
practices, and government action--contributed to the
development of physical ghettos.2s
the words of Allen Spear, who chronicled the history of
blacks in Chicago, was that “the development of the physical
ghetto...was naﬁithe result chiefly of poverty; nor did
Negroes cluster out of choice. The ghetto was primarily the
product of white hostility...."2°9

With the legal demise of racial zoning a:ﬂinances;
private covenants in deeds raciallg restricting the transfer
of homes came into wide use. These cavenaﬁts enabled white
homeowners in an area to exclude minorities completely frcm
access to neighborhoods. The strength of these private
agreements derived in large measpreufzcm the fact that they
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were capable of enforcement iﬁ State c@ufgs and that the
Supreme Court indicated that such enforcement did not
violate the Constitution.30°

oThe role of government during the 1930s and 40s.
puring the early 193us the Federal Government emerged as an
important actor in shaping the housing patterns of the
Nation. The stance that Federal officials took toward
racial discrimination in this early critical period helped
to assure the‘racially segregated character of metropolitan
areas.

The Federal Government initially intervened during the,
depression to prevent the collapse of the housing market.
one_of the major instrumentalities chosen to accomplish this
goal--the mortgage insurance program of the Federal Housing
Administration--eventually became a key factor in fostering
the g?gwth of the suburbs. By eliminating the risks to
lenders of making mortgage loans available, the Federal
Government was able to ind ze financial institutions to
provide favorable terms, includingAlcwe: down payments and
interest rates and longer geriéﬂs of repayment, which
brought standard housing within the reach of many millions
of Americans. In doing so, however, the Federal Housing
administration felt impelled to adopt guidelines- for
financial institutions which would help to protect the
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soundness of the Federal investment. The document
containing these standards, the FHA Underwriters® Manual,
stated candidly the Federal Government®s policy toward
housing opportunities fQ; minorities and toward racial
integration. To gualify for mortgage insurance, new
subd;visicns had to protect against influences that would
adversely affect the soundness of the project and:
nImportant amoig adverse influences...are the following:
Infiltration of inharmonious racial or naticnality'
groups,*31
To guard against these influences, the manual
prescribed the "enforcement of proper zoning regulations and
appropriate deed restrictions," thus placing the Federal
stamp of approval on racially restrictive covenants.
Indeed, among the detailed concerns of the FHA about
preserving racial homogeneity one was of particular
interest. Even if the subdivision itself excluded
vinharmonious racial groups:"
.++if the children of people living in such an
area are compelled to attend school where the S
majority or a goodly number of the pupils
represent a far lower level of society or

incompatible racial element, the neighborhood
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under consideration will prc. e far less stable
than if this condition did not exist.32

The FHA-prescribed remedy for this "evil® was
interesting: assign children to schools cﬁtside of their
neighborhood inléraer to preserve racial and class
segregation.

The consequence of these policies was not only to
promote the development of new segregated neighborhoods, but
to exclude blacks and other minorities from opportunities
for homeownership. The policies declared by the manual were
continued explicity until the late 1940s. Encouragement of
the use of racially restrictive convenants was not dropped
until after the Sup:éme Court ruled such covenants
unenforceable as a violation of the 14th amendment.?3 By
that time, the practices of the housing industry and the
Federal Government were well entrenched. FHA was a dominant
factor in the mortgage market, insuring almost half of all
ioans for new housing, and from the Second World War until
1959 it~Wa§_estimateélthat only 2 percent of ihis housing
was @ceugiééxby blacks.3¢

Black families did participate in public housing for
low-income grsc;ms, +the other major government program
jnitiated during the New Deal, but on a segregated basis.

Local government authorities were given responsibility for
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administering the Federal funds provided to construct
housing for low-income people, but were required only teo
assure that blacks received a proportionate share of the
housing built. “Sééarate but equal" remained the official
policy of the Federal Gov=rnment and of many local housing
authorities in the North as well as the South until after
the Supreme Court’s decision in Brown v. Board of Education
in 1954,3% Although some public housing projects were
desegregated, the practice of segregation both in the
location of projects and in the assignment of tenants
persisted long after the policy was declared
uhccnstituticnal_ and in many cities such projects today
form the core of the black ghetto. 3¢

Other State and local agencies did their part to
sanction and codify the discriminatory practices of the
housing industry. ﬁﬁring the 1940s State agencies charged
with regulating real estate brokers, such as those in
Michigan and Delaware, included in their codes of éthics
pf@viﬁians stating that realtors should not introduce inte a
neighbecrhood "members of any race or natignalitfiigwhose
presence will clearly be detrimental to property values."37

eContinuing éiseriminatiaﬁ during the 19508 and 60s.
By the 1950s the Federal Government had committed itself,

through the urban renewal program, to efforts to revitalize
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blighted central city areas. In practice the ¥slum
clearance® prcgrém meant the destruction of a great many
homes occupied by poor klack families. By 1967 about
400,000 units of hcusiné in urban renewal areas had been
destroyed, displacing many poor black fémilies.iﬂ The
ﬂppﬁftunity to use urban renewal sites to develop racially
and economically integrated neighborhoods was rejected.
Less than 3 percent of the units destroyed wvere replaced by
new public housing and klacks and other minority families
were generally denied access to the housing built with urban
renewal and other Federal subsidies.?3®

weither did Federal or local authorities carry out
their stated leigaﬁian to assist displaced minorities in
locating decent, safe, and sanitary housing outside ghettgwx
areas. Instead, those dislocated were largely left to fend
for themselves.in the discriminatafy housing market and most
wound up in other biighte&, racially concentrat-d
neighborhoods.*?
displaced by federally-aided highway programs. These
families, too, were left to their own devices and pushed
into ghetto areas. Often those who were not aiSPLaééd found
their neighborhoods cut off from access to adjacent areas by

the construction of highways and other public works

26

33




projects. At the same time, the highﬁay program facilitated
the movement of people to the suburbs--to jobs and housing
that were often agailablé only to whites.*%1

During the 1950s and 60s, although official policies of
racial separation were dropped, segregation in public
housing continued and intensified. As low-income blacks
migrated to central cities by the thousands, the program
minorities, and the issue became not merely how tenants
would be assigned within projects but where the projects
themselves could be located.

In Chicago, for example, a Federal court could find as
late as 1959 that each city alderman had been given veto
- power over the location of public housing in the area he
represented and that the exercise of this authority had
resulted in rejection of 99-1/2 percent of the housing
proposed to be located in white areas.42 Nor have sites for
the construction of public housing been made available in
any substantial quantity in the suburbs. Since local option
-ggverns the program, many suburban jurisdictions have cﬁésen
not to estabiish local housing authorities and, of the
agencies that have been set up, many have never built any
units. Central city housing agencies often possess

extraterritorial jurisdiction, but their efforts to find

N
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sites in the suburbs have been thwarted by the refusal of
suburban governments to enter into cooperation agreements.
such refusals have sometimes been clearly based on thé fact
that the occupants of the developments would be poor black
families,*32

The race barriers that have made sites unavailable in
the suburbs and white areas of central cities, along with
cost constraints, resulted in a public housing program of
massive highrise developments occupied élmest exclusively by
racial minorities and located in black areas of the central
city. These projects--the Pruitt-Igoes of Sst. Louis and the
Robert Taylor Homes of Chicago--have become symbols of the
failures of policies of racial containment and the resulting
?aﬁhglaqy and social chaos of ghetto life.%*®

The residential patterns established and entrenched by
éavernment!s sanction of racial discrimination have not been
ugdane by the adoption of national éalicies favcring equal
housing opportunity. The Federal Government, hav;ng
abandoned explicit éncéuragément of racial discrimination
for policies of neutrality during the 1950s, moved toward
affirmative support for fair housing in the 1960s, beginning
with President Kennedy's 1962 Executive order (E.O. 11063)
prohibiting discrimination in federally-assisted housing and

ulminating in 1968 with the broaﬂ ban on discriminatory
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practices contained in Title VIII of the Civil Rights Act of
196845 and the Supreme Court's reinvigoration of the
reconstruction era statute guaranteeing blacks the same
rights accorded to whites in acquiring property.®®

several years of experience with these enactments has
shown, however, that discriminatory practices are not easily
abated. Despite the substantial ﬁumber of cases brought bfw
the Department of - Justice, evidence ébaunds of the
continuation of racially restrictive practices by key
institutions of the housing industry. White real estate
brokers continue to engage in racial "steering" (sending

black home seekers to identifiably black neighborhoods and

real estate brokers from access to listing in white areas.®7
Racial éiscrimina£ien by landlords and developers in. the
rental and sale of homes still is widespread even in
jurisdictions that have fair housing laws of their own.e®
Data compiled by the Federal agencies that regulate
financial institutions show that minority families are
denied%martgage loans to purchase homes far more frequently
than  white families even when they have the same credit
standing.*9"

The difficulty of eradicating these practices of

discrimination has meant that patterns of racial separation
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persist even in housing development directly subsidized or
assisted by government. For example, during the -1940s,
19508, and early 1960s, the Federal Government, under
various prograrms, subsidized the construction of large
multifamily projects offering rental housing to moderate-
income families. Many of these developments were located in
the suburbs and, under the policies then prevailing, were
made available only to white applicants. In the 1970s
Development revealed that, notwithstanding the enactment of
fair housing laws, a great many of these developments
c@nﬁinue to be occupied pred@minagtly or exclusively by
whites, 590 o

Moreover, even the newer programs of Federal assistance
to low- and moderate-income families enacted
separate residential patterns. For example, under Section
235 of the Housing and Urban Development Act of 1968, the
Federal Government for the first time qffézed subsidies to
enéble low-income families to become homeowners. Yet, in
large part because of the inertia of the FHA, the program
perpetuated the traditional patterns of separate and unequal
housing for white and nonwhite families, with many new 235

units in the suburbs being occupied almost exclusively by
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white and many rehabilitated units in the central city being
occupied exclusively by minorities.s?

Nor have fair housing laws had a significant impact on
the racial barriers posed by the exclusionary zoning and
1land use ordinances that many suburbans communities have
adopted. 1In some cases these laws (for fgaméle, minimum lot

size requirements) operate to raise the price of housing

beyond the reach of low- and maﬂératEfincame families and in

others (for example, geweramcrataria) thé construction of
new housing is effectively prohibited entirely. 1In a few
instances the impetus behind the enactment of these
restrictive laws has been so blatantiy racist that courts
have had little difficulty in striking them down.S$2 1In
other caSEs, a variety cf noninvidious reasons, including
environmental and esthetic concerns, are offered for
limiting SEbu:ban‘gyéwth'and explicit racial mctivétian is

either absent or difficult to establish. Even in these

. jnstances, however, the impact of restrictive zoning falls
most heavily on racial minorities. As the most recent
groups to migrate to cities in large numbers, as the groups
which have a disproportionately large share of the most
substandard housing, as the groups which have had the least

@pp@rtﬁnity to own their own homes, they are most adversely
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affected by laws which restrict the availability of new
housing opportunities.

Lastly, it should be noted that while some part of the
explanation for racial segregation in housing is economic in
character, racial discrimination in both employment and
housing is an important factor in the continuing income gap
between white and minority families.S$3 Over the past'twc
decades while black people have been coming to the cities in
large numbers, many industries have been ﬁcving their plants

' to suburbans locations. Where industry remains located in

the central city, black workers have found production jobs

in the plants to be a significant source of economic
opportunity. But relatively few minoxity workers hold
gimilar jobs in plants located in the suburbs, largely
because they are unablé t@ find housing that would jive them
access to these employment cppartunitieéésﬁ sovernmes . has
failed to act effectively against thig Jwuw of
discrimination: indeed, it has permitt.’? h;iﬁiﬁg 
discrimination to block ercicyment opportunities for

minorities at its own suburban-based installations.S$sS

Although housing legislation prohibits discrimina:ion and

calls for "decent, safe, and fair housing" for all

Americans,5é a stronger statement of national public poiircy

[
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is needed to buttress the affirmative action necessary for
integrated housing.
Summary
~°  In 1968 the National Advisory Commission on Civil
Dzsc:iEIE capsuled the history of ghetto development with
these words:
What white Americans have never fully understood--
society is deeply implicated in the ghetto. White
institutions created it, white institutions
maintain it and white society condones it.S7
Government at all levels is one of the "white
institutions" that has been deeply imglicated in the

~~greation, maintenance, and perpetuation of the ghetto. For

g

many years government served as an active partner of the
housing industry in é'éual effort to develop new héusiﬂgr
opportunities f@rtwhitegrin the subuibs while confining

blacks:ana other minorities to the inner city. In recent

yvears the Eedetal Government has withdrawn from the

H

partnership, but little progress has beeﬁ made in undoing
the patterns of racial separation established gvei many
years. This is exacerbated by the fact that State and local
éqvetnménts have»éaneklittle to chéﬁéé zoning laws, building

codes and similar enactments which frequently impede the
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development of open housing. In fact, the forces of inertia

are so strong that government continues to engage in acts of

demographic patterns of large metropolitan areas, the causes
of the concentration of black people in the inner city are
not "unknown or unknowable." They remain in récially
isolated housing and schcools because of paliciés of racial
containment, policies to which government has contributed.

greatiy.
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III. THE FEASIBILITY OF METROPOLITAN
SCHOOL DESEGREGATION

| Many Qbservers would cancede that the gepa;atlgn of the
races between city and suburbs has now reached mass;vég
proportions and that government has played a pr;me role in
the Eantalnment of minarities within the central city_ But -
they balk at a :emedyi—metrcgclitan schcal desegregation--
which appears to pose major difficulties. Among the
arguments raised against metropolitan school remedies are
that the attendant reorganization of s;hagls would create
large administrative and fiscal problems, that metrap@litan ‘
"school dlstﬂlcts would be mammath bureaucracies which wgula
be inefficient and unresponsive to parental and community
cance:ns, that massive busing would be required to
accampllsh school éesegregatlgn,

These are most certainly legitimate concerns, and if
they were well grounded metropolitan school desegregation
could not be deemed a feasible remedy. But the facts of the
matter, as explained below, show that the problems
_Vassaclated with the m&trapalltan schecl aesegfegat;an remedy
are far from insurmountable. Eﬂucat;anal structufes exist i
for coping with the fiscal and administrative 1ssugs
occasioned by school district reorganization.
Decentralization of aeeisianmaking in reorganized districts

48
2



indeed, may even furnish parents with opportunities for more
participation. Contrary to general belief, the need for
busing to aeccmpiish metropolitan desegregstion is not
extensive when compared with busing for desegregation or
other purposes within districts.

Apart from the fact that the negative preconceptions

about the metrag@liﬁan remedy are incorrect, desegregation

- on a metropolitan basis offers positive advantages. such

plans are 1ikely't§ be far more stable and eaﬁcatiénaliy
beneficial to children than ?emedies limited to central city
school districts. An& metrapclitan desegregation feméﬂiés
are consistent with, and would facilitate, other initiatives
that authorities believe éfé edueatianallyééesirableg

| -There is no other approach that will deal promptly énd
effectively with racially isolated schools in metropolitan
areas. Additional efforts to secure equal housing
6pp§:tunity are needed and mé&vultimately bear fruit, but

they provide no practical answer for millions of children

. who now face the prospect of attending schools segregated by -

government action.
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Interdistrict school desegregation remedies aré
;dministratiég;y feasible

One objection that has been raised to efforts to
achieve school aesegregatianéacréss district boundaries is
that it would pése a difficult series of administrativa‘and
fiscalépfablems_ In Milliken v.-Bradley, Mr. Justice
Burger, writing for the majority, ngteé that a consolidation
of districts within the Detrgit'metrégclitan-area for
pﬁrﬁaééa of desegregation "would give rise to an array of
problems in financing and operating this;néw school system,"
citing such QEEEEiQns as how equality in tax levieé would be
assured and whether the validity of long-term bonds would be
jeopardized.! ‘ |

In the first place, it should be noted that the
sclutian'mcst frequently advanced to achieve school
desegregation in metropolitan areas-<-the establishmentvaf a
single district incorporating both the central city and its
suburbs--is not an uncommon . administrative arrangement for T

American school systems. In many States, particularly in
" the south ana'West;“schaalwaistrictéihave long been— -

arganigéd on a county basis and such districts frequently
are urbah counties caﬁtaining both a central city'ana its
‘suburbs. Such districts can be very large in land area or

in Stuﬁent population. For example, the Clark County system
43



of Nevada, which includes the city of Las Vegas, covers &

8,000 square miles.2 The school systems of Miami-Dade County

‘and Tampa-Hillsborough County in Florida are among the

largest in the country,?® with student enrollments of
241,8094 and 106,294% respectively.

Secondly, however school districts are currently

organized, the administrative framework for implementing

metropolitan remedies is already available in almost all

States within the existing education bureaucracy. In 48

States, significant responsiblity for educational affairs

has been centralized within the State boards and departments

of education and procedures have been established for the
fécrganizatign of 1@cal\distri§ts through” consolidation,
annexation or merger.® |

Such authority aééé"nat exist simply on the statute
books; the consolidation of school éistricts to accomplish

purposes deemed to be educationally desirable has been a

:gggignalimgggmgngﬁfggksev%:alwdeéadesiT In the 40 years

between 1932 and 1972, more than 86 percent of the country's

-8chool- districts have been eliminated through

recrganizaﬁicn-sv

While consolidation activity has been greatest in the
small districts Qutside metrcpc1itanrazéas,ﬁ the number of
districts in metropolitan areas has also declined

51
4y

Fo

W3R



small districts still remain in metropolitan areas. As
recently as 1971 almost one-third Qf the districts in
metropolitan areas enrglleé fewer thaﬁ 1200 puéils,‘é size
many educators éeem to be educationally unsound, and 12

‘: percent have fewer than 300 pupils.??

Annegatian; a procedure under which land is attached to
existing school districts, is similar to consolidation
- except that it does not involve the creation of a new
district. Sometimes the "losing" district remains in
existence, albeit with reduced territory.. In ctﬁer cases,
éhe district is.ccﬁpletely absorbed by one or more
neighboring districts. Annexation, too, has been a
procedure caﬁmcnlg employed in metropolitan areas,
particularly where by law it is required that school
district boundaries be made coterminous with the'bﬁunaafies
of muncipalities.

Most important, the fact that consolidation and
annexation are standard procedures means tﬁat the
‘administrative and fiscal issues pcséd by the majority
opinion in Milliken are not problems of ifirst impression.
In the course of long experience with consolidation and
anﬁéxgtion. the States have developed statutory or common.. . -

law provisions to cope with many of the inevitable
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dislocations. Provedures have heen established for the
adjustment of tai ratus, equltable redistribution af

*

district debts, transfer of title to school gfcpertyg
rec@nstrucﬁicn of sch@@l beards.lz

Indeed, the administrative problems E@se&>by a
metrapeliéan remedy have been dealt with in the:.context of
school desegrégaticngv %hen the Louisville sch@cl district;
faced with a finding t:i=t i% had engaged in de jure
segregation, decided .y accede %o a. metfcgalitan remedy, it
simply utilizeé'State 1aw ana pzacédures to dlssglve 1tself
and become part of ¢hn reffesson County System.13 Similarly,
when aﬁth122ejuége E?;mﬁé; court decided recently that a
metropolitan school agga;zéﬁstianrplan was’éanstitutianallyA
reqﬁi:ed in Wilmington and uisw Gastlééﬂéﬁnty; De;awéré, it
was _able to rely on existing prévisiéﬁs of State law to
answer many of the questions posed by the need for
Génsaliaaticnal* ) , - 7 }

Other technlques that have been suggeated as means for

““accomplishing- metrapelltan school - aesegregatlani-the

tedraw1ng of alstrlct ‘lines or the asslgnment af chlldfen
across the bnundarles cf é§;sﬁ1ng a;str;cts—aare also well

recognized in State law.15 The latter dev;ce ‘has the

advantage of leaving district lines unaisturbea, but the
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rié;saavantage of hav1ng a 51gn1f1cant number of parents ‘who

Mﬁfééééﬁi&é}xééiébiiéﬁ tuition levels or ceilings, and

oo

-live ana pay taxes in one district whlle their chllaren

attEnd school in another district, a fact that has-led at
least one Federal court to prefer congolidation as a i
desegregation remeéy_lﬁ’thwlthstandlng th;s Qiffi ulty, the

transfer of students to dlstricts other than those af their

residence has been used for a Variety Of purposes.
In Virginia, for example, state policy for a long time
encouraged the t:ansfér of students across district lines
and even State 1iges fe;'the puip@ses of maintaining o
segregation.i7? In'Méssaéhusetts, on the other hand,
transfers acrgss district lines have been authorized aska
means of aévanclng State policy agalnst racial 1mbaiance.iﬂ
_ Apart fram the use of transfers in a raclal context,
some gtates havg provisions encouraging the use of
facilities in neighboring districts for special education'?
or vocational education20 or, more generally, to cope with

inadequate facilities in the sending district.2i In all of

-these situations, statutes commonly provide for formal

x5peclfy the means for payment of tu:i.t;cm.z2

In short, State laws provide a varlety of 1nstrumeats
for restructuring school districts to meet perce;ved

educational needs. While some of these devices may be

W7 s
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preferable to others, if schaﬂlrdesegregatiaﬂ on a
metropalitan basis isxcanstitutiénally required or deemed
eaucatisna;ly advantageous, the means are at hand to |
gccﬂmplish it.

Interdistrict desegregation remedies need not impair local
control over zaducation ; _

A further concern about desegregaﬁiam remédies that
would require the :écrganizatian of school districts in
metropolitan areas is that such action would interfere with
the exercise of "local control" over- the educational

process. The Supteme Court in the Milliken case took note
public education is more éeép;y rooted than local control
over the Qperatién of schools, local autonomy has long beeﬁ
thought essential both to the maintenance of community
concern and support for public schools énd to quality qf the
educational process.,"z3

At the core of the effort to preserve local control is

~a concern about the ability of citizens to partigi§até in

'éééisiaﬁé’affégtiﬁg thé'eaﬁgatidn éf their children. To the

extent that the desegregation remedy entails the absorption
of local districts in a larger metropolitan unit, it may be
thought to impair the ability of parents ta'participate by -

making the locus of decisionmaking more remote from them.
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But an examination of what is actually invglvéa demonstrates
clearly that there is no necessary conflict between the
metropolitan school desegregaticn remedy and the legitimate
objectivés of local control. |

It should be recognized that the quest for a
metrapﬂlltan remedy for school segregation has been pursued
in a wide variety of situations, 1nclud1ng ‘both sma aller and
larger urban areas. In Delaware a consolidat ion recently
ordered by a Federal court to desegregate schools in
Wilﬁingt@n (which is 85 pérceﬁt black in student enrollment)
and northern New Castle County (which is moxe than 90
percent white) 2+ will create a school system covering 251
square miles25 and enrolling about 80,000 students.2é The
new district will still be quite small compared to many
other school systems in the Nation.

In larger urban areas, of course, a consolidation of
districts wcuid'result in very sizeable school systems. But
even in these areas, a metropolitan plan fér‘pu:pases of
school desegregation need not threaten local decisonmaking
powers. The prime responsibility of a metropolitan
auﬁh@rity so established would be to assign students to
schools in a ncndiscrimimét@ry manner; there would be no
necessity to centralize authority over other aspec cts of the

educational process.?27

5
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Indeed, quite inﬂegendént of the issue of segregation,
very large sché@l districts in the Nation have recognized a
need for decentralized administration. 1In the New York City
system, for example, community subdistricts have been
established with locally elected boards which have broad
authority to hire faculty and administrative personnel, to
make decisions about curriculum and-thé allocation of
budget , 28 1

In Richmond, Virginia, a plan for metropolitan
desegregation prepared by the city school board and accepted
by the district judge followed this model of decentralized
administration.2? The piaﬁ‘ééula have diﬁiaed the newly
consolidated district into six subdivisions consisting of
9,000 to 20,000 students each.

In short, if States and localities wish, there is
nothing inherent in the concept of metropolitan school
desegregatiaon to prevent them from devising administrative
_structures which will maximize parental participation in
school affairs.329 Nor does a metropolitan remedy jeopardize
the prerogatives of States or local governments to |
experiment at the local level or to tailor educational
programs to local needs,31

In fact, a metropolitan remedy can actually enhance the

opportunities for locally initiated innovation.32 The only
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constraint on such efforts would be that they not undermine
desegregation.

Interdistrict desegregation remedies would not require
excessive busing

The most vocal objections to scﬁgél desegregation
plans, whether of the intra- or interdistrict variety,
uéﬁally céncérn busing. It is frequently assumed that if
deseqregation were to be undertaken on a metropolitan basis,
it would entail bv=ing requirements that would be far more
burdensome than those that exist within a district (whether
for desegregation or other purposes). " This assumption is |
incorrect.

This Commission has sought in other reports to deal
with the mythology that surrounds busing. It has been
documented that a very large proportion of public school
children in the country use buses to get to schcqlig and
only a small percentage of the busing is for purposes of
desegregation,3* that busing is the safest means for getting
children to school,35 and that the ccstg_af ’tzr:aﬂspur.;rtat:’;t:'an,F
whether for school ﬂesegregatign or for other purposes,
;anstitute a very small portion of the budgets of almost all
achool districts,36 o

Further, it has been noted that when busing is
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time for students is usually very small. In a 1972 survey

of 11 cities which desegregated their schools with the aid

of busing, the average trip increased by more than 15
minutes in only two; in six, the average travel time

remained the same.37 In many communities which prior to a

court order had used busing to maintain segregated schools,

desegregation actually decreased travel time,38

It has EEEﬁ‘cleér from the moment the Supreme Court
validated busing as an instrument for desegregation that the
Court will place prudent limitations on the use of busing in

order to protect the interests of school children. Thus, in

swann v. School Board of Charlotte-Mecklenburg, the Court

said that student transportation cannot be "so great as to
risk either the health of the children or to infringe
significantly on the educational process,"3°9

Most important in the context of this discussion, all
of the evidence available suggests that the busing required
to desegregate on a metropolitan basis would not be
excessive. An idea of hhat transportation needs are
involved in metropolitan aesegregatlgn can be gleaned ffDm
piaﬂs already in operation in places that are metropolitan
.in character but where no district lines separates city from

Subﬁrbs.
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In Charlc;teiﬂecklenﬁﬁfgzéaunty, North Carolina, a
school district of 550 square miles enrolling 84,000
students, the desegregation plan approved by the Supreme
Court involved a ﬁaximum travel time of 35 minutes. This
was an improvement over the situation that prevailed prior
to the desegregation plan, under which children were
transported an ave;ége of 15 miles one way for an average
trip of more than 1 hour.<9

‘clark County., Nevada, which in&lﬁégs thevcity of Las
Vegas, is one gf‘the larger school districts in the Nation;
its land area of 8,000 square miles m%ééé it as large as
Connecticut, Rhode Island, and Delaware combined. When the.
district desegregated pursuant to court order in 1972 busing
was required for some 6,000 additional children in a school
population of 75,000. Yet the average travel time was only
30 minutes for a ride that averaged 11 miles.*1

Similarly, metropolitan aesegregatién plans that were
prepared for Richmond, Virginia, and ﬁétrc:itE Michigan (but
which did not go into effect because appellate courts ruled
there was no legal basis for requirirg a metropolitan plan)
indicated that busing requirements would not be excessive
even in more populous districts. In Richmond the
consolidated metropolitan aistri¢t would have enrolled

104,000 children, 78,000 of whom were already being bused in

53

60



=
T e e e

the three separate systems that made up the metropolitan
area. Desegregation under tﬁe plan prepared by school
authorities, would have required the transportation of only
8,000 to 10,000 more children. The maximum busing time,
affecting only a small number of children, was to be 45
minutes to 1 hour, which conformed with State standards. 1In
fact, in some of the more rural or isolated parts of the
metropolitan area, students had been travelling more than an
hour to get to school.*2

Perhaps the greatest logistical challenge was faced in
Detroit, the fifth largest school system in the Nation in
student enrollment. Yet the plan proposed to desegregate a
significant portion of the Detroit metropolitan area would
have imposed a ceiling on bus trips of 40 minutes, with many
of the rides as short as 15 to 20 minutes,*? These travel
times may be compared with those of suburban and rural
Eichigan districts where one-way trips of one hour are
routine, one and one-half hour rides are "too common," and a
féw districts have trips in excess even of one and one-half
hours. 4% |

The reason why metropolitan school desegregation plans
gppéar to entail relatively m@éeéﬁ busing requirements is
thaﬁrcity!suburb boundary 1ines frequently separate ssh@als
that are drastically‘different;in racial character but that
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are geographically close together. In Richmond, for
egample, most central city schools located close to the
district line were predominantly black in enrollment, while
most suburban schools near the district line were virtually
all white. If assignment of children across district lines
had been mandated, desegregation would not have posed major,
logistical problems. Indeed, in some cases, the need for
busing to accomplish interdistrict desegregation may be far
less than what would ke required to desegregate within the
district.

in Hartford, Connecticut, all schools with miﬁaritg
enrollments of 90 to 100 percent are located in the northern
end of the city where no predominantly whiﬁe!schccls are
situated. The pairing of these schools with nearby white
schools in adjacent suburban communities would be
1agi$tiééi1y simpler than busing students across Hartford's
1ar§e commercial and industrial center to other city
schools.+S Additionally, since suburban jurisdictions tend
to bus more than cities, they maintain an inventory of buses
that can make interdistrict plans more economical.*®®

'Acearéingly, in some circumstances interdistrict
desegregation plans may actually involve less trgvel time
and distance and fewer transportation costs than

intradistrict plans. 69
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Interdistrict plans offer the prospect of stable integration

In fecent months, scholars have debated, often with
some heat, the question of whether the desegregation of
schools in large cities with substantial minority
populations tends to be self-defeating. Some have suggested
that school desegregation in such circumstances stimulates
the fears of white parents and accelerates the ongoing
movement of whites from cities to suburbs.e? Others have
pointed out that "white flight" to the suburbs does not
differ markéﬂiy iﬁ urban areas that have undergone school
desegregation and those éhat have not.%8

No one, however, appears to dispute the vieé that,
given a continuation of current migration trendsﬁin many
metropolitan areas, central city schools will become
increasingly black and Eispanig.in their enrollment, whether
or not they are required to be desegregated. Yet, unless
metropolitan remedies are available, many courts will ha;e
no choice but to require desegregation of central city
schools, even though they recognize that the intracity
remedy is not likely to remain stable. This is so because
in an increasing number of large cities, it has been
demonstrated that public schools have been segregated as a

result of deliberate policies of local officials.*?®



In contrast, where school desegregation remedies have
been implemented on a‘metrcpclitan basis they have grgéed to
be quite stable. Charlotte-Mecklenburg, North ti?ar«:ilinéF
Tampa-Hillsborough and other Florida cauntiesg and
Nashville-Davidson County, Tennessee, are all cases where
courts have ordered Schaci éesegr&gatién to be carried out
gn a metr@gglitaangsis. All of these districts experienced
some loss of whit§;eﬁil§:en to private schools during the
initial years of desegregation., Yet, in each situation, the
trend toward withdrawal abated, white children began to
return to the public schools, and afte:‘séveral'yeégs
desegregation was largely accepted.3? Even those who have
been critical of school desegregation as leading to white
flight have conceded that their data show thaé metropolitan
plans such as Tampa-Hillsborough have proved stable.S5:
Metropolitan déseg:égatian remedies maximize prospects for
education gains -

The apparent stability of metropolitan remedies in vart
is attributa?le to the fact that such remedies take place on
- terms thét most parents perceive as not educationally
disadvantageous.

Increasingly, the boundaries that exist between cities
and suburbs divide pééple ﬁ@t aﬁly by'race but by economic
status. Census data compiled in 1950 show that in
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metropolitan areas the proportion of households with annual
incomes of $3,000 or less is 40 percent greater for central
cities than for suburbs. In contrast, the proportions of
households earning more than $10,000 per year is 20 percent
greater in the suburbs than in the central city.32
Accordingly, central city public schools often anrsl;fvery
large §2123ﬁtages of children from low-income households.S3
ﬁhen desegregation takes place within the centra; city i
alone, it frequéntly means bringing together in thg same
income minority families.

~ In contrast, metropolitan desegregation plans tend to
result in schools that are integrated as to income and
economic status és well as race. In Charlotte=Mecklenburg,
the plan approved contemplated that each school within the
metropolitan district would rﬂughly reflect the racial make-
up of the district as a whole, wh;ch was 71 percent white
_and 29 percent black. The racial composition of the schacls
ranged from 9 percent black to 38 peéﬁent.ﬁi While
socioceconomic desegregation was ﬁat ;h explicit aim of the
plan, remedies such as that adopted in‘cha:lﬂtte-uecklenburg
inevitably mean that the great maﬁaritf\pf schools have
enrallments consisting predominantly ﬂfﬁadvantagea children.

such schools are viewed by parents in fér more positive



terms than those whose enrollments are dominated by lower-
incom. .cudents.SS |
The view of parents that schools consisting largely of
advantaged students provide the most desirable learning
environment is strongly supported by social science
evidence. The most comprehensive study of the subject ever
done, the 1966 HEW project conducted by Dr. James Céléman
and his associates, ce:xn;gjjuried thatl the socioeconomic
character of the sﬁudEﬂé body is the most important school
factor influencing educational outcomes, that children from
disadvantaged backgrounds tend to do best in schools
consisting of a majority of advantaged 'students, and that
advantaged students do nctlsuffer from the pzeéence of
lower-income chilﬁren %n the classroom.Sé These findings
hé&é been confirmed by numerous studies and reanalyses éf
the data conducted over the past decade.S7
on a metropolitan scale can be educationally advantageous
comes from the results of several voluntary programs for
enrolling inner city children in suburban schools. Such
programs have been conducted in Bcstﬂn;;several cities in
Connecticut; Rochester, New York; and Washington, D.C.
While the numbers of children involved have been relatively

small (ranging from 61638 children enrolled in the Rochester
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. program to 2,96459 in Boston's METCO project) and busing is
usually only one-way, the respits have been uniformly
pégitive. The programs haverachiéveé a high degree of
acceptance, and over the course of time, achlevement gains
for minority children have been noted in several places.&9
less measurable, but perhaps more important, gains have been
reported that are attributable to "noncognitive" factors,
e.q., stronger incentives for minority children to continue
their education when they are enr91;§§ in s&hdels in which
high edueatianai achievement is the norm. Thus, even a
strong critic of desegregation efforts has:conceded that
students who were bused in Boston's METCO project tended to
enroil in higher quality colleges and universities, noting
that there was strcngzévidence that suburban schools |

exercise a "channeling" effect because they afford black

A .

children special contacts that are not available in central '
~ci£} schools. ¢t ‘
Metropolitan desegregation plans offer educational
advantages beyond those of desegregatian

In addition to the fact that interdistrict plans are
"likely to be more stable and educationally advantageous to
all children than those limited to central cities, there are
cther edueaticnal gains that may be realized by reorganizing

- education in metropolitan areas.
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The drive for consolidation of school districts over
thé past 40 years has been actuated by a belief that
reazqan%zaticn of school districts into larger units can
p:avide more efficient and economical education, and
authorities believe that continued efforts to this direction
are needed.?®?2

In the view of some authorities, such effcrts are
specifically needed in metropolitan areas, -where éch@cl
districts often are extremely ﬁnequal.in size and overlap
the lines of political jurisdictions.&3 One effect of

consolidation for purposes of desegregation would be to

osliminate a number of fiscal inequities that exist among
_”diéﬁricts within a given metropolitan area. -As educators
have rggﬂgnigéd a need f@: more individualized treatment of
Echildren, they have sought to establish special education
ﬁééégrams to méEt the needs of the gifted and handicapped, to
provide a broader range of counseling services, and to
réspcnd to demands for increasingly sophisticated training
for careers and vocations. inéiviéual school districts,
unless they are extremézy large, lack the resources to meet
many of these needs; efficiency, economies of scale, and the
scarcity of sgecially trained personnel require that the
services be centralized and draw students from a number of

districts. sSimilarly, efficiency in training teachers,
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improving administrative services, and in usjng compu-ers
and other expensive equipment as instructional tools also
points tcsaf§ centralized or cooperative efforts.

It is possible, of course, for suburbs to meet some of
these neeas through cooperative arrangements among |
themselves without involving central cities, and New York
state has established a system of special instructional
services--called Boards of Cooperative Educational Services
(BOCES) 64--that does just that. The New York law provides
financial incentives to suburbs to participate in BOCES nut
excludes the five largest cities in the State--New York
city, Buffalo, Rochester, Syracuse, and Yonkers. In the
judgment of the Fleischmann Commission, the program has
proved a success but might provide even greater economies of
.scale if central citieslwere allowed to participate.®S

Whether or not suéh programs can work well for suburban
students without the involvement of central cities,
efforts to meet other educational needs on a metropolitan
basis. And, as the Fleishmann Commission noted, "one of the
greatest benefits of adding the large cities to the BOCES
system would be thé*mitiéaticn of social class and racial
Eegaratign that has arisen through the development of

suburbs and inner city housing patterns.%es
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Equal hcus;ng cppartunity is not an immediate feasible
alternative to MEtIDpﬂlltan school remedies '

Even if interdistrict school desegregation remedies are
logistically and administratively feasible, do not interfere
with 1égitihate goals or local control and paréntal
participation, promise effective desegregation, and offer
other educational advantages, some wéula urge'that they not
be‘ﬁnéertaken if other feasible alternatives are available

' to deal with racial separation. The principal alternative

that has been offered is the desegregation of -housing.

After all, it has been asked, if government participation in

discriminatory housing pélicies has been the major éausé of
ccntinuea'faéiai containment, should not the remedy lie in
corrective hﬁusing measures? Such measures, it may be
supposed, would bring about integréteﬁ;éublic schools
without the need for extensive busing.

The difficulty with any suggestion that sole reliance
be placed on fair housing policies as a cure for school

segreqatiﬂn is that at best the. remeay would come far too

\ late to benéfit Children who w111 be attending schﬁﬂl during

the 20th century. ) L e

Eight years of experience with Title VIII of the Civil
Rights Act of 1968 and other fair housing measures has
demonstrated the persistence of discriminatgry practices in
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the'hcusinq industry;aﬁ% how slow progress has been in
eliminating them. Indeed, in metrépalitan!areas where white
migration from central Eitiés to sgburbs has continued to be
at a high level, heusing.segregatian in metropolitan areas
has actually grown worse in. recent years.

Even if q@vernﬁent efforts at fair housing enforcement
were stepped up, most experts believa that it would be
Eeveral generations before racially desegregateé :es;dental
pagterns could become the rule rather than the exceptlan.ﬁ?
Unlike public schools which are wholly governmental
=;nstituti§ns; in hcusing government shares decisionmaking
with a highly fragmented housing industry, including lending
institutions, real estate brokers, and many thousands affi ’
small aevelapérs; Even during the period froi 1968 to 19?2
when government took a stronger hand by providing
significant incentives to the construction of housing for
low- and moderate-income families, the gains in eradicating
racial éegreqatian were small. Should such a program be
reigstituted, new barrie:sgwauld be faced, including the
skyrocketing costs whichvréiséé the median price of new |

 ~hau$1nq tc su1 000 1n 1974 and placed such homes beyond the
reach. .of two of every three ﬁmerlcan famllles.
:Effarts to break up tﬁe pa:te:;é of ‘residential

containment that have confined m;nc:;t;es to central city

6u
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. ghettos may well be an important adjunét to more direct
methods for dealing with racial segregation in the public
§ch@cl§ of ﬁetrgg@litan areas. But standing alone, hDuéing
- measures cannot gré&iﬁé a :emédy‘fa: the rights of children
to be free from governmentally imposed discrimination in
their public educatién, rights which the courts have held to
be "persgnalaand presentiﬂéé

 ff e
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IV. LEGAL PRINCIPLES GOVERNING INTERDISTRICT REMEDY

The issues surrounding. the racial segregation of public
séhaalé in metropolitan areas may be viewed as the last
majDI legal frontier to be crossed in, the long 3ualcial
effort to make equal educational appa:tunity unﬂe; the 14th
zmeﬁament a 11v1ng reality. u

Many of.. the legal prlnc;plés established in Brown V.

Board af Eﬂucatlan and 1ts prcgenyiithat it is the

tate to prev;de Equal éducatlcnal

respcnslblllty of the

ngcrtunlty tc all 1t5 citizensg, that the Constitution
prah;blts not merely segregation laws ;nithe South, but
seqregatlve policies wherever they Qccur. that thé test of a
desegregation remedy is whether it is effective--point
toward the recggnlt;an of metrgpalltan .desegregation as a

legally mandated remeay to cure State-imposed segregatlan in

cities and suburbs. Yet in Milliken v. Bradley, its first
opinion on the issue, a closely divided Sﬁpremé Court
rejected a ? metrapalltan remedy for segregation in the city
af Detroit, hélﬂlﬁg that the existence of a violation of the

ccnstitﬁtian was an lnsufflclent basis for met:apalltan

) reéress unless it cauld ba‘establlshed thet the v;glatian

nificant impact beyond the district in which it

'i: e
took place.
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Cases ﬂe:xdeé since Milliken have been uniformly
favorable to métrgpﬂlltan s:hacl deseg;egatlan remedies,
indicating that the stringent test for such a remedy 1i imposed

Milliken can be met. But most of these decisions rest on

\H

factual situations specific to the communities in which the
cases were brought and the decisions, even if sustained by
the Supreme Court, would not lead immediately to widespread

desegregation, Indeed, the most serious barrier to a

sglutlgn to school ”g’egaticn ip metr@galitan areas may be

the vperceived publlc mood, " which one Supreme cgurt Justice
belleved was the stumbling block in Milliken.

These kinds ﬂf barriers prevented school desegregation
in the rural South from beccming:afreality until Congress
and the executive branch gé#e éuppart to the Federal courts.
similarly, school éésegfégatiun in metropolitan areas may
degéna as much on the initiatives of Congress, the
President, and State educational and péliticél autha:itieé

.. upon the Federal courts.
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.Leqal Background

Abandoning the "separate but equal®t doctrine as it had
been applied to public schools, thé Supreme Court in Brown
v. Board of Educationz ruled tha£ State and local laws

cémpellinq or authorizing black students to be educated

separately from white students were unconstitutional. The
Ccourt found that such laws caused a denial of the "equal

protectior: of the laws" demanded by the 14th amendment.

Until the recent-decisions in Keyes v. School District No.

i pasadena v. SpanglerS all

Supreme Court decisions after Brown had involved schools
once segregated by'exglicit State laws. 1In those earlier
. Southern cases, the major concern of the Qaurt'was the

formidable task of compelling schaal.éfficialg to dismantle - -

their "dual"--or segregated--school systems. ' The critical

legal issue was what actions by school authorities amounted
‘to compliance with Brown's decree outlawing de jure school
- seqregation.

With time, the constitutional obligations of school

officials to eliminate school segregation have become clear:
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School boards...operating State-compelled dual

2]

systems [are] charged with the affirmative duty to
take whatever steps might be necessary to convert
to g.unitary Eysteﬁ in which :a:ial discrimination
[is ] eliminated root and branch.
.+sThe burden on-a school béaié-taaay is to come
forward with a [ desegregation] plan that promises
realistieaily to work and promises realistically
to work now.®
School aistrigts, therefore, muét do more than
disc@ﬁtinue using discriminatory stqdéﬁt.ani faculty
assignment practices. They must act affirmatvely to
eliminate the present effects of past discriminatory
actions--to eﬁé what the Court has termed the "vestiges" of
~dual school systems—--and seek to establish a "unitary"
school system in which there are not white schools or black
schools, "but just sch@cis."? A desegzegaticn;plan passes
constitutional muster only if it is "effective" and makes
Jneve;yzeffc:t to achieve the greatest possible degree of
._actﬁal desegregation, taking int§ account the practicalities
of the situation."® Such plans must "work" not only. to
eradicate separate schools but to guard agéinsﬁ

=

resegregation.?
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Because these principles were developed in caées where
Stéte law had explicity required a segregated school system,
the constitutional violation--the operation of ‘a dual school
system mandated by State law--was always a given element.
The issue before the Court in these cases was not whether
the Constitution had beeﬁ'%iclated, but what the
responsibilities of the offending school arthorities were to
remedy the violation.

outside this classic Southern context of segregation

éxglicitly imé@sea by law, constitutional obligations were
not as clearly defined. Although some Northern and Western
States had once had statutes or cénstitutiﬂnal Qrﬂvisiéhs
‘requiring school segregaticn‘(the Brown éecisiﬁn itself
concerned Kansas' segregated school n~stem), they had 1long
ago removed saéh 1aw§ from their books; their schools,
however, fréqaéﬁtly were just as segregated as Southern

tsghéals_ Not until its 1973 decision in Keyes v. School

District No. 1,10 did the Court focus on this major issue of

" nonstatutory State iﬁé;lvemeﬁt in the creation or
maintenance of school segregation.?it
In Keyes the Court ruled that Denver school officials
'violated the 14th amendment when they deliberately
segregated students by race and national Qrigiﬁ, even though
no statute required segregated schgals. -The Court déciéred
_79.
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that, wheﬁ such "intentional segregation" occurs in a
"meaﬁingful“ or "substantial" part of any school district,
school authorities have the burden of proving that any other
disparities in racial composition in schools in the district

are not similarly the result of intentional administrative

m

acts and that the district as a whole is not a de j_r:
seqregated system,1Z The Caurt therehy ended efforts to
explicitly requlred by State lawi'

The "differ entia ng factor" between de -jure and de

facto school SEQIEqatlcn. the Court stressed, is "purpose or

intent to segregate."13 Lower courts working with this
distinction do not define intent in the narrow sense in
which the term is used in criminal law, but rather seek to

ascertain intent by gauging the results of school officials®

actions. School aﬂthéfitié$§;thféﬂgh.th eir pervasive and

‘continuing responsibilities in such areas as student and

faculty assignment and the construction, location, and size
of school buildings, make innumerable decisions which can

foster .or retard segregation.t* Rather than engaging in a
search'fa: the mctives of tbése‘afficials; thé courts
examine the impact of their dEr1s;Gns on the raclal
composition of an igéiviéual school's stu&ent,bcdy. faculty,

anévstaff_ The 'standard which has evolved is that when a
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pattern of school segregation exists, ‘hool officials’
actions aﬁd inactions which have the reasonably foreseeable
effect of maintaining or increasing school segregation, and
which actually do cause such seqregati@ﬁ, create an
inference of an intent to -segregate. This inference of de
jg;g seqregation may be rebutted only by a convincing
showing that legitimate policy reasons compelled the
challenged decisions.1S

In recent decisions involving employment and housing,
the Supreme Court has stressed that proof of racial purpose
rather tban>effeét is required to establish a claim of
"denial of equal pragecticn of the laws under the 14th
amendment. In Washington v. Davist!é the Court réjecied %he
claim that a qualification test in employment violated the

14th amendment because of its disgz@PQrtianate effect on

‘minorities. In Village of Arlington Heights v.

Housing Development Corporation,?? the Court also rejected

i

the claim that local zoning laws that excluded low-income

housing violated the 14th amendment.

In a recent school decision, Austin Independent school

Q;strictvv_ United States,:® the Supreme Court reversed and

remanded for further consideration, in light of Washington

v. Davis, a decision that apparently was predicated on a

finding of segregative effect rather than purpose. Even
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more recently, on January 25, 1977, the Supreme Court
remanded another school desegregation case (this one
requiriﬁﬁ*a métrépalitan-:emédy in the city of
Indianapolisl?) to the court of appeals for xécnngideratiqn

in light of Washington v. Davis and Village of Arlington

Heights v. Metropolitan Housing Development

while these decisions have stirred concern, it seems clear
that they do not make any basic change in the law of school

ton and Arlington Heights

desegregation. Both Washing
:explicitli approved the constitutional standard enumerated
- in the Keyes case.

Judicial authority to order desegregation only comes
into existence when school officials have violated the
constitution by operating or failing to dismantle A
deliberately segregated school systems. State énd local
officials are free to decide for educational reasons to |
rémedy segregation that is de facto or fortuitous--for
‘example, by prescribing for certain schools a ratio of
minority to white student reflééting the racial composition
in a particniar area.29 The Supreme Court has held, hcowever,
£hat the Eedéfal courts lack authority té order such efforts
as "racial balance" unless there iéka shcwing that
segregatéa facilities werelbféught about by the
discriminatory actions of State officials.?!
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If school officials are found to have segregated their
school svsteﬁ intentionally and they fail to éischaige their
affirmative abllqaﬁléns to disestablish such segregation, a
Federal district court may issue orders accomplishing what
school authorities have not--actual desegregatién; When

school authorities do not propose or implement plans

.effectively eliminating school desegregation, the courts

acquire authority to impose those remedies which in their
judgment promise to éfévide the ﬁést effective relief.22 The
Supreme Court has approved a wide variety of desegregation
techniques, and, while disavow .ng racial balance as a g~ :1,

has accepted the use of mathematical ratios of blacks to

whites in a school system as a "starting point" for shaping

‘Judicial desegregation orders which will correct past

ccnstltutlanai violations.23.Among the methods endorsed by

the Court for uchieving desegregation are h restructuring
of attendance zones, the restructuring of grades through
f"pairing" or ﬁclustering“ of schools, and the transportation
cf;stuaentsié*

The Court has not set out rigid guidelines thch

district courts must follow whe:: fashioning aggr@@riate

. desegregation remedies; it has required only that judicial

remedial decrees must be ‘"reasonable, feasible and

workable."25 The courts, congeguantly, possess broad an
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flekible powers to do what is necessary to bring school
districts into compliance with the Constitution.

The remedy...may be administratively awkward,
. inconvenient and even Eigarre in some situations
and may impose burdens on some; but all awkward- -

ness and inconvenience cannot be avoided in the

interim period when remedial adjustments are being

made to eliminate the dual school system,26

In sum, the case law prior to Milliken v.
that the courts would not let anything but the most critical

State and personal interests--such as the health and safety

of students--stand in the way of the constitutional require-

ment of eliminating deliberate school segregation and its
vestiges. ‘
Milliken v. Bradley

By the time Milliken came before the Supreme Court in
1974, the obligations of school authorities (and in the
event of their default, the courts) to take affirmative
actions to eliminate all vestiges of state-compelled school
segregation had been made clear. Equa ,lly.;pgarEnt to the
members of the Supreme Court in M;i;;ke v. Bradley was that
state and local officials had operated Detroit's schools in

iolation of the Constitution.27? The issue before the Court

‘q‘

@

was how the principles developed in e Court's long line of
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cases dealing with school desegregation remedies would be
applied in the context of deliberate school segregation
within a predominantly klack central city surrounded by a
| ring of white surburban school districts.z8

Detroit's schools over the years had become
increasingly black while its surburban schools remained
overwhelmingly white.. By 1973 Detroit's school population
was almost 70 peréeﬁt black and only 30 percent white. The

racial composition of the metropolitan student population

was more than reversed--81 Percent wh; e and 19 pe Cént

black.29 In such a factual setting, the,l@wer courts
concluded that aesegregatlan efforts limited tg Detroit
could not deseqregaté many of Detrg;t's schools. Numercus
schcals would remain nearly all black. Furthermore, in the

with intradistrict éesegg?gaticﬁ, the TD'pexcent black
Detroit school system would remain as a whole racially

identifiable. Because Supreme Court cases had mandated the

disestablishment of the racial identity of all formerly

' segregated scbgél systems, it appe ;i ed to th’ 1awer courts

that a Detroit-only desegregatign plan wauld fall to meet

R
W

Supreme Court segregation standards.- Concluding that a

single district plan would not meet the constitutional

i

requirement of sbtaining "the greatest possible degree of
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actual desegrégation," the lower courts agreed that a
metropolitan reﬁeay was needed.

With evidence that a Det:éit4én1y desegregation plém
would not "work" and that an interdistrict remedy would, the
issue was whether Federal courts had the remedial power to
order the implementation of a desegregation plan involving
the subu:baﬁ schéél éistﬁicts. The legal argument for that
‘prﬂpcsitisn was neither novel nor complex.

part of the basis for the findings of constitutional
violations in Detroit was that Michigan officials, not just
Detroit school authqrities; had by their actioné and
inactions contributed to the segregation of public schools
in ﬁétréit_3éfin the opinion of ﬁﬁg iawez E@qrﬁs, it -
followed that the State gf Michigax{ had responsibility for
remedying its violations.’ The Supfemg court on several
occasions and iﬁ various contexts had ruléa,thét the
coristitutional command of equal protection cannot be avoided
by the manner in which a state chooses to dividé its
governmental responsibilities.31 Although the-extent to
which States have delegated their responsibility to local
school districts varies widely fzamtstéte to State (andr
- Michigan had retained control 6ver most of its educational
. ﬁatﬁers),ai the cangtituti@n burdens_the State, not

localities, with ultimate responsibility for securing equal.
93 |
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prot ction of the laws.33 As the Court had said in Brown,
once the State has undertaken the obligation to provide
public education, it must hé,availablé to all on equal
terms. 3%

"instrumentalities of the State"3S created for

administrative cc.venience. They cannot, while district
boundaries established by the State are not to be treatéa o
cavalierly, take precedence over constitutional rights. |
Consequently, the lower courts rulea that the»State of
gg;higaniceuld not set up its school districts as barriers
té femeaiés essential to vinﬂicaﬁe 14th amendment rights.
inasmuch as the State possessed full power to cansaliéaté
school districts or to effect measures éréssing school
district lines, b@éh the district court and the'ceuft of
appeals in Milliken ruled that‘théyvretainedmautharitg to
order the State, which was at least ‘in part the cause af'ﬁhe
de jure segregation inuDet:Git, to implement iﬁterdist:ict
measures aesegregating Detroit's schools.

A maj@riﬁy of the Supreme Court éisagreéﬂ with:this
approach. In an opinion written by Chief Justice Burger,
thelCéurt held that, on the basis of the evidence before it,
because the cgnstitutigﬂaiwyialatiéns were apparently

confined to the Detroit school distriﬁtE there was no basis

=
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for remedial action crossing the Detroit school district's
boundary lines. The governing principle in the view of the
ﬁajc:itgdwasbthat vthe scope of the remedy is determined by
thé'natu:e and the extent of the vi@laticn.“3§ In Justice
Burger's wards, because the:

{ ”[511$Paraté treatmént of white and Negro .students
cccu::ea within the Detroit school system, and not
elsewhere...the —emedy must ke limited to that
system.37 V |

The majority's views of the legal limitations on courts

in exercising remedial authority were reinforced by its

concerns abaat""iéfgérabléms that would arise if:a
_me;ragélitan remedy were ordered. Such a remedy would
conflict with the "deeply rooted" traditién of local control
and would raise a host .of - fiscal -and Qperatigﬁal pr@blgms;iﬂ

Having eStablishea;a‘ne? and more rigorous definition
of the type of violation that'wasxneeded to provide a basis
for interdistrict relief, the majority could finesse the
question of whether tﬁé:rémeﬂial standards of
neffectiveness" and “p;acticélity“ required a met?ag@litan
rewiedy and instead treat?the lower court éecisiéns as a
misbegotten atteﬁpt to aeﬁiéve a "racial baianceiﬁag

Further, the majority 1n§i¢é+ed that dlscrimlnatianf
pragt:cea by State officials would not autamatlcally be |

-
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deemed to be an finterdistrict violation® unlesggiié State
action had an impact on more than one éistrieEfV’Thuéi the
State law that had precipitated the Hi;;ikén suit, a law
rescinding Detroit's vgluntarf aésegregatiaﬁﬁpléngﬁﬂ was
dise@ﬁﬁt&ﬂ in that the recision may have caused éégregatién
in Detroit, but not between Detroit and its surrounding
subuﬁbs.*l

Pursuing the questicn of causation further, the

majority also made it clear that, if an interdistrict

violation were to give rise tc-ﬁeéiégélitan relief, it would
have to meet a tégfch significance. The court acknowledged
the existence of aiblétént example of éisériminata:y action
with interdistrict efféétSi—the busing of black children
from a black enclave in a suburb which had no high school
past a nearly white high school in Detroit to a
predominantly black high school in Detroit. But this
situation was treated by the majority as an wisoiated *.
instance affgcting two of the imaﬁyj*sghécl disﬁricts" in
the metropolitan area which did not meet the test of
"sigﬂifiéant segregative” effect.*?
| 'Fu:thér. the majerity cléériy indicated that the
-assuTgEi@ns about the effects of segregative actiaﬁ thét it
 had éaia it would make in a case involving a single school
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district would not be made where the issue was metropolitan
remedy.4? In Keyes, the Court had bSéxvéﬂ that:
{ clommon sense dictates the conclusion that
racially inspired school board actions have an
impact beyond the particular schools that are the
subjects of those actions.®*

In such circumstances, it became the purden of the
school board to demonstrate that its segregative acts did
not have!a wide impact. "“Common sense" may also dictate
that déliberate aéts of segregation Ly Detroit school
authorities have an impact beyond its hardeﬁs@ However, the
majority simply asserted without explanation that in the
context of Detroit this wés "a very different matter."

Thé majority cpinian;evakéd vigorous dissents by
Justices Dcuglas, White, and Marshall.?®5 The di sentars
bellévea the pr1nc1ple that remedy must be cé; onanht. with
the scope of the violation was being m;sappl;eé. By
emphasizing Ehe importance of local control over the
operations of schools, the majority, argued the dissenters,-
allowed the State to insulate itself from thé‘respansibilify
for undoing the violation which the maj@:iti aékﬁgwledges

the State had at least in part caused:
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“...there is no acceptable reason f@r permitting
the party responsible for the constitutional
"violation [ the State] to contain the remedial
powers of the Federal court within administrative
boundaries over which the transgressor has plenary
control. 46
With respect to the feasibility of metrépclitan school
desegregation, Justice Marshall strongly disagreed witﬁ the
majority's sgecuiati@p that a Detroit metropolitan school
desegregation plan would cause numerous practical problems.
He observed that Michigan possessed the power and legal
mechanisms necessary to consolidate school districts and
that there were "long éstablishéa Michigan preceauresﬁ'far
interdistrict cooperation.*? Addressing the "basic emotional
and legal" issue of student transportation,+?® Jusﬁice w
Marshall found that busing in a Detroit metropolitan plan
would be *"fully consistent" with Supfeme Court guidelines
and woulﬂ-ccst considerably less than a single districtv§lan
due to the use of suburban school district buses aifeaay on
—handi*@ Justice White noted that, whatever problems a
metropolitan Qlag would cause, the majority must have
thought them surmountable “for the Court itself concedes
that had there been sufficient evidence of an interéistriet



violation, the distriét court could have fasbioned" an
interdistrict remedy.5¢

Despite the largely negative tone of the majority
;epiniang the prevailing Justices did not clcsge the door on
efforts tc achieve metropolitan school desegregation. In
Mr. Justice Burger®s opinion and in a somewhat more
expansive separate concurring opinion written by Justice:
Stéwaft, they went to some lengths %o suggesﬁ that
metropolitan relief might be justified if an appropriate
-reéard were presented. The Justices appeared to agree that
if the constitutional violation was based on the action of a
single entity, the act must be a purposeful act of
discrimination that is shown to have had a significant
impact on the racial composition of public schools of the
districts sought to be included in the metropolitan decree.
In the view of the majority, an interdistrict remedy may be
justified if:

e “ft]her

i)

has been a constitutional violation
within one district that pz@éueeé a significant
segregative effect in another district®;st or |

° ndistrict lines have been deliberately drawn
on the basis of race%;sS2 or State officials
ncontributed to the separation of the races by

drawing or redrawing school district lines";53 or
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e State officials "had contributed to the

separation of the races...by purposeful racially
discriminatory use of state housing or zoning
laws,"s4
In short, under the Milliken decision, for relief to be
metropolitan in scope, a showing is required that the
vialatiﬂn\thatﬂgéve rise to the lawsuit has infected in a
significant way all of the school districts sought to be
included in the metropolitan decree. | “

——— e e

Metropolitan School Desegregation After Milliken

in Milliken as prg?iding a basis for metropolitan relief
remains open to speculation, almost all of the judicial
developments since Milliken have been favorable to those
seeking'sﬁch a remedy. In three important cases, lower

Federal courts have determined that there were interdistrict

violations that would justify a metropolitan remedygv‘Each

)

of these cases, however, appears to rest on factual
circumstances somewhat special to the districts involved.
Accoxdingly, final decisions requiring metropolitan school

plans;in these cases will not necessarily mean that such

relief will be broadly available in other cases.

In Evans v. Buchanan%$ a three-judge Federal court
considered a claim for metropolitan school desegregation
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involving Wilmington, Delaware, and surrounding suburbs in
Mew Castle County. Delaware had mandated ségregatian in
:public schools by law until 1954 and tﬁefg-aas evidence that
the vestiges of this dual system had never been eliminated
in Wilmington. The focus of the case, however, Was on a
1968 Delaware law authorizing the State board of education
to accomplish a general reorganization of school districts
but explicitly preventing Wilmington from being included in
any reorganization. Noting that the Wilmington district was
more than 80 percent black in pupil enrollment and contained
more than 40 percent of the’blaek-childrEﬁ in the sState, the
court found that Delaware had not justified the differential
treatment of Wilmington. While +he court did not hold that
the statute was racially‘mativated, it did rule that a law
whieﬁ’in gffect-tréats racial problems differently from
other related governmental interests constitutes a suspect
racial classification which cannot stand absent strong

. justification.%6 Accordingly, the court concluded that the
Delaware statute was an "interdistrict violation" in that it
waé a type of boundary manipulation that "played a
Xsignificant part in maintaining the racial identifiability
of Wilmington and the suburban New Castle County school

district.%s?
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quéppealg the Supreme Court affirmed (without an
opinion) the decision that theﬁe was én interdistrict
violation, Qith Justices Rehnquist, Burxger, and Powell
dissenting.5? The case then was returned to the three-judge
court which, after several méﬁths of consideration, ordered
that desegregation be accomplished through consolidation of
several districts in the metropolitan area--a decision which
also is being appealed.s?

In somewhat similar circumstances, a Federal court of
appeals decided that an Indiéna State law, in mainﬁaining
existing school bauﬁdazies in the Indianapolis metrcpolitan
area while establishing a form of metropolitan governance to
carry out most other functions, amounts to an intériistrict
violationé9 Initially, a Federal district c@u:trhéé found
extensive acts of deliberate segregation by Indianapolis
school auth@rities-ané raised the issue of whether
metropolitan relief would be appropriate.é! After the
Milliken decision it was determined that such "a remedy could
not be applied to the whole metropolitan area; but might be
appropriate for the portion within the boundaries of Uni-
Gov, the metrcgc;itanrg@vernance arrangement. The district
court found that)the elimination of school districts from
the Uni-Gov system had a racially segregative impact because

95 percent of the black citizens of Marion County lived in
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Indianapolis and approved a plaﬁrcalling for the transfer of
several thousand Indianapolis students to suburban schools.
This decision was sustained by the court of appeals as
consistent with Milliken and the Wilmington case. The
Suprémé Court, however, has reéentlg vacated the court of
appealts decision and sent it back for reconsideration in

light of the decisions in Washington v. Davis and Arlin

Heights. The remand apparently means that an intérdisﬁrict
plan may be sustained only if the 1cwer courts find an
element of récial purpose in the decision to retain present
school boundaries when Indianapﬁlis went to a form of
metr@pélitan government.

In a third case, Newburg Area Council v. Board of

_ Education of Jefferson County¢2 another Federal court of
appeals had approved d metropclitan desegregation plan for
Lounisville and Jefferson County, Kentucky, prior to the
Milliken decision. The Supreme Court sent the case back for
reconsideration in the light of Milliken. But the court of
appeals reaffirmed its decision on several grounds, most
relating to the iméact that segregative acts by school

| officials in both Louisville and Jefferson County had on the
composition of schools outside the district.¢3 After thié
decision, the Louisville School Board, knowing that it was

faced with a school desegregation order in any event,
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decided to dissolve itself and merge with Jefferson County,
a prerogative it had under State law. The Supreme Court
refused to review the desegregation order and a metropolitan
plan went into effect in September 1975.6%
limited principle that does not pose an insuperable barrier
to metropolitan relief came in Hills v. Gautreaux.¢5 In that
case a unanimous Supreme Court sustained a lower court
decision requiring the Department of Housing and Urbag
Development along with the ChicangHéusing Authority to
develop a comprehensive metropolitan plan as a remedy for
unconstitutionally segregated public housing within the City
of Chicéga_ The court pointed out that the wrongdoer was a
Federal agency {(HUD) that operated throughout-the Chicago
metropolitan area, that no issue of an interdistrict
violation existed with respect to HUD, and that the :gmedy
would not necessarily requirxe restructuring the operations
of suburban governmental entities that "were not implicated
in any constitutional violation."&é N

In making these observations, the court helped clarify
the basis of its ruling in Milliken. Iﬁ Gautreaux, the
wfoﬁqaaer was HUD, which had joined with the Chicago Housing
Authority to locate low-income housing for black families
almost exclusively in black neighborhoods. This was not a
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localized violation; indeed, HUD itseif‘treateﬂ the
metropolitan area as the relevant héusing mafkét for its
operations. Accordingly, an order to HUD to develop a plan
- to provide héusing throughout thé metropolitan area did not
extend remedy beyond the scope of the violation.

This was the key difference in:the court?s view, not,
as the court of appeals believed, that traditions of "local
Ecantral" vere less strong in housing than in schools or that
housing desegregation was simpléf than school aesegreggticn

because it does not invclverbuéingﬁgi other logistical

problems. “Nothing in theiﬁiilikéé decision," the .court
deélared, "suggests a per se rule that feaeraileaurﬁsiiack
authority to ordes parties found to have violated the
Constitution to undertake remedial efforts beyond the
municipal boundaries of the city where the violation
occurred."6?

In short, tﬁe key to metropolitan remedy is the finding
of a vialatianbthat is metropolitan in scope or at least not
limited by city boundaries. Wwhile some have suggested that

Gautreaux indicates that the Supreme Court looks with more

favor on metropolitan housing than on metropolitan school
remedies, the decision itself does not support this view.
The relief made available was of a limited character;

insofar as the violator--HUD--could make hcusiﬁg available
98
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by dealing directly with builders or developers it was
ordered to do so. But suburban housing and zoning
authorities were not subject to the order because they had
not been found to have violated the law. ‘Since the
production of housing in any substantial volume ordinarily
Edepenas upon the caaperatien of such local authorities, the
Gautreaux decision in its current state is not expected to
result in major new @pgarﬁunities for minorities to obtain
housing in the subﬁrbsjﬁﬂ

The héugiffg; relief made available in Gautreaux, then,
may be regarded as a useful adjunct to a méttapﬂlitan school
desegregation remedy. But it is nct a Substituéeéé

In sum, the cases decided by the Federal courts after
Milliken have confirmed the view that, while Milliken
renders the quest for metropolitan school desegregation more
difficult,7¢ it does not make it impossible.- Pursuit of
these cases to a successful conclusion, however, wi;i not
unlock the door to a metropolitan school remedy th%ough@ut
the cgu;try since:ali involve circumstances, such as the
manigglaticn of political boundaries, that are somewhat
éﬁecial_\ A ruling of wider applicability would occur only
if the Supreme Court follows Justice Stewart’s view that
school relief may be predicated upon the racially

segregative actions of government housing officials and,
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faced with a record of the kind outlined in chapter II,'
agrees that the segregation 2f public schools and housing
major cities isvthe product of government’s participation in
policies of racial containment.
The Need for Executive and Legislative Action

The decision in Milliken v. Bradley did not, of ccﬁrseg

occur in a political vacuum. Neither will future decisions
on the nature and scope of school desegregation relief in
large cities.

.. Justice Marshall, dissenting in Milllkgg,,made mention
E‘E - 7 =
pon judicial

Qfxﬁﬂé impact: that external factors can have u
decisionmaking:
Today's holding, I fear, is more a reflection of a
péréeivea public mood that weéhave gone far eﬁaugh
in enforcing the Constitution's gﬁégéntee of equal
justice than it is the product of neutral
principles of law.71 i
Whether or not the "perceived public mood" was a
controlling factor in Milliken, it is clear that the case
was decided in a political atmosphere higﬁly adverse to the

extension of school desegregation requirements. Since 1969

two Presidents have been strongly critical of. court

decisions requiring schcool desegregaticn. Administrative
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a halt except Qheré private citizens have obtained court
orders requiring HEW to perform its statutory éutieé;?g and
numerous efforts have been made in the Congress--some at
least partially successful--to restrict the remedies
available to cure violations of the Constitution.73

This drumbeat of criticism from political leaders has

helped intensify public sentiment and has subjected caurts,'

;éivil rights groups, and education leaders seeking to find
constructive solutions to problems of discrimination to
increasing gpressures.?4 In the pz@cessf voices in Congress
and elsewheré seeklng a more affirmative approach haﬁe been
- submeraged. |

In December 1972 the Senate Select Committee on Equal

Educational Opportunity which had conducted thg most
extensive study of schocl desegregéticn ever iiplemented'in
- the Congress, recommended Federal financial suppért for
cooperative efforts to achieve integration on a
multidistrict basis.?5 The Committee noted with approval the
recent adoption of a provision of the Emergency School Aid
Act--a law providing finaﬂcial aid to meet needs incident'to
cauftﬁsrdereé or voluntary desegregation--reserving 5
percent of the funds for voluntary metropolitan approaches.

In addition, the Cammlttee urged consideration of speclal

.incentives and priority in the allocation of Federal
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education aid to reward districts in metropolitan areas that
achieved broad-based, voluntary school integration plans7eé
But the high hopes exrressed by the Cammittee for
cooperative metropolitan efforts with ESAA assistance have
not been fulfilled. Faced with anti-integration stéteménts
emanating from the White House and congressional resﬁraints
on the use of ESAA funds for pupil transportation, HEW has
taken little positive action to promote use of the
met:ggalitan provision. Most grants have gone not to new
programs but to éustain and céntinue efforts, such as those
in the Boston and Rochester suburbsrand caﬁﬁecticut, that
were begun before passage of EsAA. Lacking an affirmative
HEW initiative that might stimulate new applications,
congress decided in 1974 to eliminate the special
reservation of funds for metropolitan area projects.??
While HEW appears undisturbed by the lack of activity
under ESAA,7® the need for legislative and executive support
for metropolitan school desegregation eff@rts is greater
than ever. As indicated in chagtér III, metropolitan
remedies are consistent with cﬁhér initiatives that school
aﬁthcrities believe will improve the educational éffe:iﬁg
for all children. Such efforts require encouragement and
financial assistance. Moreover, the declining school

enrollments faced by many school districts can provide some
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' -of the flexibility needed to make voluntary metropolitan

projects feasible. Many suburban and central city districts

have schools that are half-filled and are facéd-yith?'
prospects of discharging teachers. Thu$¢ intégéistrict
.cooperation méy be possible ﬁiﬁhaut'éither»avercrcﬁéing or
new construction and-mag. in fact, helgvts preserve
facilities that would othervise be closed and to gréﬁi&é an
~fa§partunity to utilize resources more efficiently.‘

~ In short, new leadership from the executive and
legislative branches is ufgeﬁ£l§ ﬁéé§éé;” éuéh»iégéégéﬁiém
could reéive the potential that Congress saw in'passing the
Emergency School Aid Act and pfé#iae needed support for the
courts in assuring that metropolitan school desegregation

plans are part of a total effort to improve the educational

In this regard, the Commission recently noted its
exceptions to former President Ford's proposed School
Desegregation Standards and Assistance Act of 1976 (s. 3618)

which sought .in Title I to narrow the definition of il;egal

]

’éegregat;gp and to restrict the scope of remedies available .
to the Court.7?? #t'the same time the CammiSéicn'painted out
thét, with some modifications, Title II of the proposed act,
which called for creation of a nonpartisan national

committee of citizens to provide assistance in
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déseqreqaticﬂ, could significantly contribute to the
EEGGESSful:QESEqrégatiﬂn of the Nation's schools.

The Commission suggested that Ecngfess7daubie the
funding recommended by the administration for such a
committee and for grants so that more funds -could be
availablé tQ”faci1itate.ﬂesegregatiéng This funding could
complement Title IV of the Civil Rights BAct of iQSQ which

was designed to provide desegregating school districts with

_ technical assistance and expertise not available in the. . =

'gcmmunity_ If such a committee is established or if
increased fundsgbecﬁﬁe avéila&le for téchﬁical assistance in
desegregation, Congress and the Presiéent should assure that
‘thé.métrapalitanapproach’be‘cﬂnside;ed as a viable remedy

for segregation.

104




Notes to cgapter Iv
1. See Plessy v. Ferguson, 163 U.S. 537 (1895).
2. 347 U.S. 483 (1954). |
3. 413 U.S. 189 (1973).
4. 418 U.S. 717 (1g?u);

5. 96 S. Ct. 2697 (1976). This excludes the Austin and ™.
Indianapolis decisions very recently decided and discussed
infra. '

6. Green v. County School Bd., 391 U.S. U430, 437-439

- (1968) . :

7. Id. at 442. Neither school officials’ good faith nor
the existence of a nondiscriminatory purpose behind a :
deseqregation plan is considered relevant. Wright v.
council of the city of Emporia, 407 U.S. 451, 462 (1972).

8. Davis v. Board of School comm'rs, 402 U.S. 33, 37
(1971) . : : ' S .

9. Monroe v. Board of Comm'rs of the city of Jacksaﬁ. 391
U.S. U450, 459 (1968).

10. 413 U.sS. 189 (1973). ” ‘ s

‘11. Before Keyes, the Court had repeatedly refugsed to
review lower court opinions requiring desegregation in the
North. See, e.g., Davis v. School District [Pontiac,

" Michigan], 309 F. Supp. 734 (E.D. Mich. 1970), aff*'d, 443
F.2d -573 (6th Cir. 1971), cert denied, 404 U.S. 913 (1971);

“*  United States v. School District 151 [Cook County,

T1linois], 286 F. Supp. 786 (E.D. Ill. 1968) , aff'd, 404
F.2d 1125 (7th cir. 1968), cert. denied, 402 U.S. 943
(1971); Taylor v. Bd. of Educ. [ New Rochelle, New York], 191
F. Supp. 181 (S.D.N.Y.), aff‘'d, 294 F.2d 36 (2nd cir. 1961),
cert. denied, 368 U.S. 940 (1961). Similarly the Court
refused to review cases denying relief: Deal v. Cincinnati
Bd. of Educ., 369 F.2d 55 (6th cir. 1966), cert. denied, 389
U.S. 847 (1967); Bell v. City of Gary, 324 F.2d 209 (7th

112

105




12. Supra note 3 at 213.

13. Id. at 208.

14, One commentator has compiled the following composite of
segregative policies and practices of school officials which
the:courts have found unconstitutional: f"revision of
attendance zone boundaries as population shifts with racial
.implications occurred; failure to revise boundaries to
alleviate overcrowding of schools with .student bodies of
predominantly one race and to prevent underusage of schagls
with student bodies of predominantly the other race:
location of new school buildings and use of portable
classrooms in-a manner resulting in the minimization of
integration of student kodies; fixing the size of new
buildings so that they had the capacity to serve only the
uniracial residential area surraunalng them; assignment of
_teachers and administrators in a .way which indicated that
certain schools were intended primarily for white students A
and certain other schools were intended primarily for black
students* establishing bus transportation routes which
tended to take black students to predominantly black schools
rather than to predominantly white schools nearer to th21r
homes; allowance of voluntary student transfers in '
situations which enabled white students to avoid attendlng
predominantly black schools; use of optional attendance’
zones for racially changing residental areas, thus allowing
students to choose not to attend a school in which they
-would be in a racial mlncrlty, failure to adopt recommended
school reorganization plans which wauld have resulted in .
greater desegregation of student bodies; and allocation of
school operating and maintenance funds in a way which
perpetuated the inferior quality of pred@mlnantly black -
schools and thereby discouraged white students from
attending them." Smedley, Developments in the Law of School .

Desegregation, 26 Vand. L. Rev. 405, 424-25 (1973.

15. See, Bradley v. Milliken, 484 F.2d 215 (6th Cir. 1973),
rev'd on other grounds, 418 U.S. 717 (1974): Oliver v.
Mléhlqan State Bd. of Ed4. and Kaiamazaa Bd. of Ed., 508 F.24
178 (D. Mich, 1974), cert. denied 95 S. Ct. 1950 (1975);
U.S. v. Bd. of Sch. Comm'rs of Ind;anapcl;s, IndlanaE 474
F.24 81 (1973), cert. den;éd, 413 u.s. 920 (1973),

16. 426 U.S. 229 (1976) .

17. No. 75-616, U.S. S.Ct. (Jan. 11, 1977).

106

¥

113



18. No. 76-200, U.S. S.Ct. (Dec. 6, 1975)..

19. Bowen v. United States (No. 76- 515) and campanlgn
cases; judgment below vacated and remanded to the court of
apgeals.,order of the U.S. Supreme Court, Jan. 25, 1977.

20. Swann v. Bd. of Ed., 402.U.8. 1, 16 (1971); see, 8chool
Comm. . of Boston v. Board of Education,. 352 Mass. " 693, 227
N.E. 24 729 (1967) (upholding Massachusetts' Racial
Imbalance Law).

ta
%,
a3,

21. Swann v. Bd. of Ed., 402 U.s. 1, 16-18, 24 (1971);
22. Brown v. Bd. of E4.., 349 U.S. 294 (1955) Brown II):
23. Supra note 21 at 25. '

24, See Foster, Deseqreq an -
Technigues, Harv.:-Educ..Rev. 5 (1973).

25. Supra note 21 at 31.
26. Id. at 28.

27. Justice Burge¥, writing for the majﬂrlty, found that

- the ‘lower courts! findings of de--jure school segregation in
Detroit were in conformity ‘with the Supreme Court's decision
in Keyes v. School District No. 1, 413 U.S. 189 (1973); 418
U.S. at 738 n. 18 (1974). :

28. See note’'4, supra, for the céurt‘s decision by an
equally ‘divided vote which in effect denied a metropolitan
school desegregation remedy for the Richmond, Va.’
metropolitan area.

29, 'Milliken v. Bradley, 418 U.S. at 765, n. 1 (1974)
- (White, J. dissggting)i - ]

30. see Milliken v. Bradley, 418 U.S. at 734, n. 16 _(1974),
for a summary of the State's violations which are also
discussed at 484 F.2d, 215, 236~ 239 (1973) .

310 In United States v. Scotland Neck City Bd. of Ed., 407
U.S. 484 (1972), and Wright v. Council of-the City of
Emporia, 407 U.S. 451 (1972), the Court held that a State

législature may not divide a school district which is in the.
process of disestablishing its dual school system where the

107

114

ating Urban Schools: A Review of -



- effect of the division would be to create a "substantial"
disparity in the racial composition of the schools in the
two districts. The principle that a State may not avoid its
constitutional respgﬁsibil;t;és by dividing governance among
its subdivisions is not limited to school desegregation
cases. See Waller v. Florida, 397 U.S. 387 (1970) (double
jeopardy) ; Gomillion v. Lightfoot, 364 U.5. 339 (1960)
(suffrage). N e

32, Milliken v. Bradley, 418 U.S. at 794-95 (1974)
(Marshall, J. dissenting). .,
33." Hall v. St. Helena Parish School, 197 F. Supp. 649, 658
(E.D. La. 1961) (three-judge court), aff'd per curiam, -368 -
U.S. 515 (1962) ("The Equal Protection Clause speaks to the
State. The United States Constitution recognizes no '
governing unit except the Federal government and the

- State").;-accord,-Cooper-v.-Aaron,—358-U.S, 1 {1958} ;- Haney*“5:¥54w

v. County Bd. of Educ., 410 F.2d4 1920 (Sth Cir. 1969).
34, 347 U.S. 483, 493 (1954).
35. Reynolds v. Sims, 377 U.S. 533, 575 (1964).
36. 418 U.S. at Tu44. Interestiiigly, this proposition had
been. articulated in Swann as support for a broad assertion
of equitable ggwers.' 402 U.s. 1, 16.
37. 418 U.S. at T46 (1974).
3s. ;Q; at 741.
39. Id. at 741-42,
40. Mich. Pub. Act No. 48.J 12 (1970).
41, 418 U.s. at 729-30.
—42. Id. at 749-50;{
43. Id. at T41-42.
bg., 413 U;S, 189, 203 f1973)_

45. 418 U.s at 757, 762, and 781, respectlvely. Justice
Brennan joined the dlssents of wWhite and Marshall.

108

x . ) !? ']
115




46, -

b=t
N
]

2

at 772 (White, J. dissenting).

=4
L
"

47. at 811 (Marshall, J. dissenting).

at 812.. | : -

-
Eﬂu

48,

:

- 813-14.

=
fu
L]

o
rt

49.

50-

-
jo T
.

at 769 (White, J. dissenting).

|

51. at 7i45.

52. I

[h
L]

-
o™

53.

. at 755 (Stewart, J. concurring).

54, Id. (emphasis added). This basis for metropolitan

- relief was stated only,.in Justice Stewart's opinion-.and
states his_view on the important question reserved in the
swann case of whether the discriminatory acts of government
housing officials could-serve as a basis for school
desegregation orders. - Other members of the majority did not
express an opinion on this question because they decideqd,
for technical reasons, that the housing issue was not before
. them. 1Id. at 728 n.7. Justice Stewart, however, apparently
. did review-the housing-evidence and found it insufficient to .
.meet his annoinced standard. 1d. at 756 n. 2.

55, 393 F. Supp. 428 (D. Del. 1975).

56. This principle was first enunciated by the Supreme
Ccourt in Hunter v. Erickson, 393 U.S. 385 (1969).

57. 393 F. Supp. at 445.
58, 423 U,s. 963 (1975).

59, 393 F. Supp. 428 (D. Del. 1975).
60. United states v. Bd. of School Commissioners of
Indianapolis, 541 F.2d 211 (7th Cir. 1976), vacated and
remanded for reconsideration in light of Washington v. Davis
and Village of Arlington Heights v. Metro ‘Housing Dev.
corp., supra.notes 16 and 17. :

61. 332 F. Supp. 655 (S.D. Ind. 1971).

109 -

116



62. 510 F.2d 1358 (6th cir. 1974) cert denied 95 S. Ct.
1658 (1975). |

63. 503 F.2d 68, 86 (7th Cir. 1974).

64. Newburg Area Council Inc. v. Board of Education of
Jefferson County, 489 F.2d 925 (6th Cir. 1973); vacated and
remanded, 418 U.S. 918; reaff'd per curiam, Dec. 11, 1974,
cert. denied, 43 U.S.L.W. 3571 . .(1975). In a fourth post-
Milliken decision, the full bench of the U.S. Court of
Appeals for . the Eighth Circuit unanimously held that the
continuation of a segregated black school district outside
St. Louis over a period of time when other districts were
being reorganized through annexation gave rise to a duty to
merge for purposes of integration. United States v. State

of Missouri, 515 F.2d 365 (8th Ccir. 1975)

- 65, 96 S.-Ct.—-1538-(1976). - - -  ww5 T ——
66. Id. at 1545,
67. Id. at 1546,

68. Since the issue was not before it, the Supreme Court
did not - discuss under what circumstances the refusal of '
suburban authorities to modify zoning ordinances or
otherwise facilitate the construction of low=-income housing
might be deemed a separate violation by these officials.

69. See, discussion supra, ch. III on the difficulties of
making a housing remedy available on a short-term basis.

70. 1In fact, the predictability of the Supreme Court's
decisions in metropolitan school desegregation cases is less
certain after the Court's specifying various standards of
review in -different kinds of civil rights actions in the
recent case of Washington v. Davis, 96 S. Ct. 2040 (1976).

71. 418 U.s. at 814.

72. See Adams v. Mathews, 351 F. Supp. 636 (DC. D.C. 1972),
356 F. Supp. 92 (DC D.C. 1973); aff'd, 480 F.24 1159 (DC
Cir., 1973); Brown v. Mathéws, C.h., No. 750-1068, (DC. D.C.,
July 20, 1976 ) - '

73. See the Equal Educational Opportunity Act, 20 U.S.C. §
1714 (1974) [ the Esch amendment].

110

117



74. This period is comparable in some respects to the
period after Brown, which was marked not so much by active
c¢riticism as by a failure of the executive and legislative
branches to support the decision against massive resistance
fram Sﬂuthern'states.l Eurinq that pe:iaé; the Supremé'céurt

several yeazs. leaV1ng lcwer caurts to wark Qut the aetails
of 1mplementat1an.

75. U.S. ‘Senate, "Toward Equal Educational: Opportunity",
oort of the Select Committee on Equal Educational

opE ortunity, 92nd Congress, ' 2d Session , (Dec. 31. 1972) p.
272..

76. 1Id. at 254,
_17. Pub, L. 93-380. R R
78. See, U.S. Department of Health, Education, and Welfare,..
"Federal Assistance to Desegregating School Distr;cts.
(1976) p. 42. T
79. Letter from Chairman Arthur S. Flemming to Senator

Edward M. Kennedy, Aug. 24, 1976, and cgmmissicﬁ staff
analysis of S.3618, Aug. 11, 1976.

118

111



V. CONCLUSION

The focus of this report has been on the situatienbcfr

minority children in the public schools of the ;argest
cities of thls nation. While elsewhere much_pregréss has
been made in desegregating public schools, it is these

children of the cities more than any others who have yet to

reap any benefit from thé promise in the Constitution and in

'WB:cHn v.iBaard af Education that they waulé be accar&ed the
ﬁequal p:ctectlan of the laws.

The m;grat;cn of blacks and other minorities Eé theA
cities in search of opportunities and the suburbanization of
whites has léftvthe Nation with é_newrg;ab;embqf racial =
séparatiQQSénét merely segregated schools, but segregated
school systems coexisting within the same metr@politan area.
The p:ébiem is growing worse, not better. Despite inc:eased.
mobility for some middle-class miﬁarity families, the
continued and xaﬁid migration of whites from cities to
Asubu:bs has resulted in heightened rééial ahﬂ'ecan§mic
separation. Increasingly, the boundaries between eitiés and
suburbs have become not mefely political dividing lines but
‘bafriers that separate people by race and economic class. -

Accordingly, the future of school desegregation in these
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“large urban areas hinges upon whethérrthE'abiigatian to

provide a remedy ends at the city line.

n its'firét'apinian on this issue, the Supréme'caurt

H

“poégg a c%iiiéal!questi@n: Whéthér the segregation that

exists between cities and suburbs is the product princigally;

of private residential choice or Qf'pcligies_af ' |
discrimination in which government has played an important

role, or whether indeed the causes of such Segrégatién are

‘known at all. The Comnission believes that the evidence on
this question points to clear conclusions. The

canceqtratian of blacks and other mingrities in the inner —_
city is not in-any significant measure the result Qf.
‘-races- Eaghér.aggvernment at all levels has played a major
role in creating racial ghettos and in:excluéing'mingrifies
from access to the suburban housing apgartﬂéities that |
government aid madevgaésiblé; ~Although national policy has
“hiow changed to favor egual housing app&rtﬁnitg. government
has yet té undo the damage that its pglicies'have inflicted
igencies continue to be partners to racially ﬂiéc:iminatazy
activity. In short, children in metropolitan areas remain

in racially isolated schools and housing because of policies
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~of racial :entalnment. pcllc:es to which gavernmént has
cﬂntributed greatly. )

If we are correct in these conclusions, a metropolitan
schaal desegregatlen remedy is regulred under the
Canst;tutlan and ‘applicakle Supreme Court decisions. " We
~ have also become convinced that such a remedy is feasible“f'
and makes good educational sense. The ijéetians that. have o
~ been voiced about ﬁetrcpglitan desggrégatian, wﬁile stemmigg'
_ from genuine concerns, are not valid. Adequate educational _
-structures exist for coping with the fiscal and
administrative problems occasioned by school district
;ecrganizatian_ Methods also are available to decentralize
decisionmaking in reorganized districts so that local
control and the influence of parents on the “ducatiénal
process are prese;ved and even enhanceﬁ- Andr contrary to
general belief, the amount of busing required to accomplish

ﬁétrcpolitan desegregation is not extensive when compared

ﬂ;strletsg

Not only are the objections to metropolitan remedy
unfounded, but desegregation on a métrgpalitah basis offers
pgsitivé advantagesi Education leaders long. have éalled for
cooperative endeavors in metrqpal;tan areas to SpEELal

edueaticnal needs on a more efficiént basis. Metrgpalitan
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-deségregétign isﬁ;ansistent with and would facilitéte these

‘other éesired educatienal_géals; In aédi%i@n. the
experiences of urban counties such as Charlotte-Mecklenburg
and Tampa-Hillsborough show that metrcpcliﬁan’glaﬁ§ can
provide stability and eéucaticnai advantages to all

those which place the entire burden of chaﬁge on black and
white working-class families in the inner city.

- Metropolitan school desegregation has:been;triea,éna,it,ﬁi
:wcrks; !

‘It is trgef_cf course, thaﬁ no single approach will
suffice to remedy long-entrenched practices of
discrimination. Dnée the dual housing market is eliminated
‘and obstacles to economic aavan:ement are removed, minority
'citizéﬁé will have easié: acceés to desegregéged cﬂmmunitiég
and schools throughout metrepclitan areas. - But housing and
empiayﬁent initiatives will come too late to be of benefit
x, to today's scheoi_chilﬁ:en-new attending racially and “
economically isolated schcalséisghacls that are operated in
violation of the cgnétiﬁutiﬂni Housing and employment
remedies are a valuablé adjunct to metropolitan school
aésegreqatian, but the&iare nat‘a substitute.

One of the principal obstacles tgra sensible ané"

effective remedy for public school segregation .is the
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:negat;ve cllmate that has been fostered by the statements

and actions cf some of our political 1ea§ers. A few years
ago congress tack,the first step toward fastering
cooperative efforts to desggregatewpublicwschaclsmin

3

metropolitan areas, Unfcrtunately, this fine beg;nn;ng has

been lelterated by the wave of negativism. af re;ent years. f.

The CQmmlss;Dn belleves that it 13 time now for: the

President and cangress to prcv;de a censtructive role by

ﬁprcvidlng the_ ass;stance needed to. assure that caurt-graered ;

metrapolltan désagregatlcn prov;des the maximum educat;cnal

benefits for all children and by énccuraging_valun;ary,

S

efforts to the same end. We have recommended in recent

‘reports dealing with edqual ééueaticnal eppaféunity,! the .

following actions that could accelerate and lntenSLEy the
Fedeéél Eaﬁernmeﬁt's prégzam 1n thls area: » -

1. That leaders at the nat;anal{ State;.ané local
levels must accept the fact that desegregation of the
Nation's séh@als is a constitutional imperative. |

2. That the'Féaeral Gévérnment mﬁst strengthen and
expand programs designed to facilitate the school '
deseg;egatian Qrécéss_ Congress should make new funés
available for voluntary efforts to achieve metropolitan

schaalidésegregationi HEW should engage in a vigorous
1223 - B :  .
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effort to obtain participation of school districts in such a
program.

3. That ﬁhére must be vigorous enforcement of laws
which contribute to the development of desegregated
communities.=?

4. That a major investment of time and :escﬁrces must
be made in order to deal with misconceptions relative to
ﬂesegreqatiﬁn_

5. That under the direction of an appropriate Federal
official to be designated by the President, all of the
resources and authorities of the executive branch be pooled
in the interest of bringing about a vigorous and effective
enforcement of the ccnstitutiénal_manaate to desegregate
elementary and secondary schools.

6. That the Department of Health, Education and
Welfare develop comprehensive guidelines on major
educational issﬁes such as metropolitan desegregation and
pupil transportation. Thesé guidelines should clearly
identify the civil rights and equal educational opportunity
responsibilities of public*sshé@ls under the Constitution
and under Federal 1aw_’ fﬁésé"égideiines should cover the
extent to which HEW will consider the role which

governmental bodies other than school districts, such as
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housing authorities, play in the creation of segregated
school systems,

7. HEW should more vigorously enforce the law
requiring equal educational opportunity. It should include
in all compliance reviews an assessment of the degree to
which racially-ethnically segregated échc@ls exist and
require districts to desegregate such schools by whatever
lawful measures are required. -Where in a metrqgéiitan area
HEW finds great concentration of minority pupils within
_inner cities and few in suburban schéé;s; it should
investigate the possibility that this racial—ethnic
isolation was caused by aﬁ ihterdistrict violation of lav.

While many of us, including both white and minority

citizens whose children's futures aré at stake, have been
éisceurageé by the slow and tortuous pace in implementing
the C§ngtitﬁtigng we now have a solid base of experience to
demonstrate that desegregation can be made to work. We have
come too far toward vindicating at last the promise of equal

justice under law to turn back now.
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- Notes to Chapter V

8 ols and Thé Eederal Clv11 nghts
Enfa;cemént Effcrtﬂi1§74 Vcl, IXI, To Ensure Equal
Opportunity, 1975.

2. At p. 157 of Fulfilling the Letter and Spirit of the
Law, the Commission stated:

The President and the Congress should make a
concerted effort to provide the auvthority and
resources necessary for facilitating metrcpalltan
residential desegregation and thereby maximize
school desegregation. Each State receiving
Federal housing and community development grants
should be required to establish a metropolitan
agency with authority to plan and implement a
program for metrngclitan housing development,
including provision of adequate, moderate- and
low-income housing thraughaut the metropolitan
area and various services to0 assist minority
families to secure housing outside central cities,
A special tax incentive should be granted to
families who select housing in areas Where
residents are predominantly of another race or
ethnic group. The Congress should strengthen the
enforcement of Title VIII of the Civil Rights Act
of 1968 by authorizing the Department of Housing
and Urban Development to issue cease-and desist
orders to end discriminatory housing practices.
In addition, the Department of Housing and Urban
Development should assign the highest priority to
enforcement of fair housing laws, including an
expanded Title VIII compliance review program.
Such a program would require development of
affirmative housing opportunities plans, providing
for review and revision of local zoning.
ordinances, building codes, land use pallcles,
real estate practices, and rental policies that
prohibit or discourage haus;ng cpportunities for
minorities.

119

1 2 6 ® U, 5. GOVERNMENT PRINTING OFFICE : 1077 723-674/174



