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CHAPTER I

INTRODUCTION

o ‘The Problem and Its‘Significance :

Colleges‘vouldido well, before the next ‘cycle of vio-
lence, to enunciate through committees or task forces

the principles that should govern student . . . activi- d:-'

- ‘ties and to hypothesize the conditions to which the
principles might apply . . . .
| « . . If a university or college cannot act as a
““parent or constitute a political and social enclave, and
if civil forces are to be denied authority on campus,
the resultant confusion still must be treated-~by some-

one.
Thus did two professors of education at Western~washington
‘State College sum up.the state of things as they saw‘them-
in thevfali,of 1969 when disorder sti11 plagued‘the campuses
ofvthe country. The situation is somewhat different in the
fall ofi1975. Things have quieted down on the campuses and
everyone, teachers, students, and administrators, are back
to‘education.’ The problem,'however, remains the same, that
is; how to define the relationship hetneen studentband uni-

versity today. This dissertation will deal with a theory

1, Thompson and S. Kelly,i"In Loco Parentis and the
Academic Enclave," 50 Educational Review 450 (1969).
N . . B 1 | . . M .
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.that has been the'one‘most'freqﬁentlyfemployéd'histbrically
in anéwériﬁg that question, and that is, the doctrine of

in loco parentis.

The” Problem

The question, fherefore, that will serve as the
guiding light through the dissertation ahd‘w1l1 untima;ély

be-answered is as follows: Is the dpbtrine‘of ih‘loéO‘paren-

tis a viable legal theory today for‘deséribiﬁg the relation-
ship between the university and the student in”the°Un1ted

States of America?

The history of the problem

In loco pérentis»is a legal_doctr;ne with a rich and
varied history. It has been traced back by one author as
far as Roman Law?® and by another to the ancient law df Ham-

murabi.> its application, However, to the_unive:sit&Lf

2R, Shaw, "In Loco Parentis,' 74 School Executive,
56 (1955). .

3K.rMoran, "An Historical Development of the Doctrine
of in Loco Parentis with Court Interpretations in the United
States' (unpublished doctoral dissertation at the University
of Kansas at Lawrence, 1967) [hereinafter cited as Moran] .

1’1



| studentirelationShip in‘the.Uhited States-is much more recent;
Henry Steele Commager in a letter to William Van Alstyne.-v
sets forth succinctly its application to institutions of .
higher learning in the United States ‘when he states that

- in loco parentis-

. . . was transferred from Cambridge to America and
caught on here even more strongly for very elemental
reasons: College students were, for the most part, very
. young. A great many boys went to college in ‘the colo-.
. nial era at the ages of 13, 14, and 15. They were, forr,
. the most practical purposes, what our high school o
youngsters are now. They did need taking care of, and
the tutors were in loco parentis.
E. G. Williamson goes even further,than the consideration"
of age and proposes three further‘reasons. First the col-
lege, feeling an obligation to raiso moral well-mannered
‘gentlemen, played the role of‘the parent in insulating their
charges from the lawleSsness of the'new frontier, Secondly,
‘because religion was 8o vital to education at that time, the '
'colleges saw themselves as: parental guides to Spiritual v

rgrowth also. Finally, and most importantly, the college

assumed the role of disciplinarian which_they saw invested.

: ’ 4W Van ‘Alstyne, "Procedural Due Process and State
University Students," 10 U.C.L.A. Law Review 368 (1963)




in them by the parents of their‘c‘:harges.5 Mbreovér, the
earliest court cases recognizéd the parental authority of

_the college.

The turmoil of the 1960s

‘Wé havé come a long way from college life in colo-
nial times to campus life in‘the sixties and seventies.
The university which was once a place of quiet,_scholarly‘
activity became, with thé declaiation of righés by’the stu-
dents of Port Hdron, Michigan,lthe center of a seething,
swirling cycle of events which wouid soon ecrupt into violent
demonstrations of all kirnds on campuses everywhere, in éhe
face of the turmoil which raged from San Francisco State Col-
lege to Columbia Uhiversity and eveﬁtually came to a‘ climax
‘at Kent State.Uhiversisy, authorities stfuggléd ts maintain
order through the gnforcement of local asademisvregulations;
In a few instances, unfortunately, Sécause of the sérious-
ness of the upheaval, civilsauthorities had to intervene to

reestablish order on campus.

' SE, Williamson, "Do Studerits Have Academic Freedom?"
in The American Student and His College 311-13 (ed. E. Lloyd-
_Jones and H. Estrin 1967).

43



Vo e

’f"rhe current debate

The dissent forced both the universities and the if
“courts to reconsider the basic legal nature of the university-

"student relationship. This issue has been bitterly debated

b‘in both legal Journals and popular educational magazines for -

K the past ten years. Alexander and Solomon have summarized
~ the basic theories that have served as the fuel for these de-

‘bates regarding the definition of the university-student

‘relationship. Those theories are in locoAparentis privi-
lege, contract, trust,‘fiduciary, and'constitutional.6; The

oldest and most widely known of these is the doctrine of in

loco parentis; it has been the most widely‘contested of the"
six during the last decade. | |

Black's Law Dictionary defines in loco parentis as

"in the place of a parent."7 The doctrine of in loco paren-

 tis, therefore, rests upon the rights, duties, and ‘responsi-
bilities of parents. As mentioned earlier, during the

Colonial Period when students were very young, colleges

relied extensively upon in locogparentis and were granted

. 6K Alexander and E. Solomon College and University
Law 411-14 (1972).

7Black's Law Dictionary 896 (4th ed 1968)
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almost omnipptent authority by the ¢ourts. Recgntly; how-
ever, criﬁics.of the doctrine ha§e argued‘that theiétudent-
university relationship ha;'changed :édically froﬁ that" 
which existed dufiﬁg the Colonial Peribd, p:lncipaliy
because of the more mature age of students today;‘ ”

Other arguments édVanéed by legal authorities

v.against further reliance on the doctrine are: (1) that ail

the recent court cases (though few in number) Have rru'le,d

- agalnst the use of in loco_parentis to determine the

uniVerslty—étudent relafionship; (2) thgt some of the hajor
upiversities (Cornell and Berkeley) have rétreated fiom
fu;ﬁher‘use of surrogate parenthood; and (3) tﬂat mahy‘
people in the field of law, practicing‘attofnéys and legal
writers (notably Williém‘Van Alstyne), héve‘éoicéa their
Opposition to its continued use.B . B
Yet, there are many who ardently defehd'the‘preéent
- perhaps, 1is Clarence Bakken, Assistant tp"the‘Deah of Stu-
dents, California Staté College gt Long Beach‘and a mehber

of the Minnesota Bar. He proposes three areas in which its

: 8. Brittain, "Colleges and Universities: The Demise
. of in Loco Parentis,'" 6 Land and Water L. Rev. 727-30 (1971)
 [hereinafter cited as Brittain] .

15




sbplicarion is most widely used: university housing, student
activities, and discipline. Even the'argunent attesting‘the
more mature age of students today does not seem to dissuade
him. He writes that it is not possible to exclude children
from the college's parenral authority slmply‘because.they
are over the majority age "because the rules under which
the colleges regulate and control their students have devel-‘
oped overvthe years until they‘have been.acceptediby‘the
courts as correct and proper.“9 Thompson and Kelly plead
emotionally. .- |
If institutions are not to assume parental authority
and monitor certain student behavior, and if civil
authorities apparently are to be banned from the aca-

demic enclave in all but major upheavals, who is in
charge?10

Significance of the Study

There is still, then, considerable coritroversy
about the exact nature of the student-university relation-

ship. Inherent to the problem are the questions about the

precise nature of in loco parentis. Does in loco perentis

mean that a university has not only the duty to discipline

9c. Bakken, "Legal Aspects of in Loco Parentis," 8
Journal of College Student Personnel 234 (1967).

10g, Thompson and S. Kelly, supra note 1, at 449;ﬁ
16




Jbut also the reSponsibility to serve as advocate ang pro-
| tector? If so, what precisely are those rights and
| responsibilities? At any rate the increased debate and the‘ '
”?possible threat of further controversy indicate a need for
an analysis and a clarification of the current legal status
of in loco parentis on the college campus.p As‘Thompson and
Kelly warn: . p | |
Colleges would do well, before the next cycle of
violence, to enunciate . . . the principles that |
should govern student . . . activities . . . . S
If a university or college cannot act as a parent or
constitute a political and social enclave . . . the re--
sultant confusion sti11 must be treated--by someone.
In order to analyze more carefully the present
status of the doctrine, four questions are presented below

‘which, when answered, should provide the college adminis-

trator with a picture of the current status of the develop-

fing law regarding in loco parentis and the college campus.

1. Has statutory law modified or abridged the doctrine

of in locq_parentis as applied to the university-?’
student relationship? | | |
2. Have court decisions, especiallv.those'in the last

decade, either abrogated or modified the doctrine of

1114, at 450.

17



'is\lggg,ﬂésﬁasig a8 aPDliedvtothe.uﬁiyersity-
“st“dent relatyonship? BT |
3, Has the recent TwentY-sixch Amendment to the CQnsti-
| t“tion of the Uniced Stateslz IOWering the majority
age gor the righ; to. Vbte,abrogated the doctrine
of 4. \SLEBEQ-EESEEEig as applied to the university-
Stugent relatyonship? | | .

4. I8 the doctrine of in loco parentis a viable legal

theery ;oday for describing the relationship between

the uniVerSity and the Student in the United States

°f America?

Scope gnd Limitqesons
scope

The type of Tegearch antjcjpated in this study will
involve 8Malygyg and jneerpretation of court decisidhs con=~ -
cerned WIth ¢y, 1egal pejationshy, of the university as sur-

rogate pa¥eny jnd the student as its chaxrge, Cases dealing
12U |
.s conSt- amend XXVI sec. 1. That section

reads as,fo W ovs

The ryght of ¢pe citiZens of the United States, who

are eighte n Years ,¢ ageé or gjider, to vote shall not be
denied op abtidged by the Unjted States or by any State



75n10-5

. with the other theories to define this relationshipvwill be

included only if they might have‘some‘perSuasive effect on

later development of the law of in locoﬁparentis. Discus-
~ sion of legislative enactments will be limited to those

that have direct relevance to the problem of in loco paren-

tis in higher education. Administrative rules and regula-
v‘tions will not be treated exhaustively; selectedluniversity
policy statements will be‘included in‘the‘discussion inas;
mush as they are immediately relevant to.Specificlcourt i
decisions. It,is notvanticipated that-reporting‘of legisla-~
tive or judicial action outside of the body‘oflschool lau
will be necessary. R | |
B Some conclusions and implications may be drawn from

the results of this legal research that may help guide col-
leges and universities in the process of developing and
implementing school policy regarding the rights and reSpon-
gibilities of university professors and\administrators

toward students on their campuses.
Limitations

This investigation wili be limited almost exclusive-
ly‘to the‘realm of legal research. Research techniques will

- be those customarily used by a lawyer in the development of

19
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~ a case or by a court in deliberation prior to:the pro- |
nouncement of a decision. | | o
This study will treat the developing law on in loco
Aparentis during the last decade since the completion of
.: Donald Moran' s dissertation in 1965.13 There will be no ef-

‘,‘_fort to replicate work already done by him. Moreover,“the |

primary focus of the study will be,restricted to in loco
‘parentis at the college or university level, statutes and
cases dealing with secondary or elementary education will
be considered only if they are immedidtely applicable to
higher education. ‘Nor will there be any attempt to explore

- the status of in loco parentis outside the United States.

" The pros and cons of the propriety of using the doc-

trine of in loco parentis as a matter'of opinion will‘not'

be considered in this research except as the courts have

‘ruled or as the statutes have been construed.

Methodology

The modus operandi to be pursued in‘this.investi-

gation of the legal status of in loco parentis on‘the'cam-

puses of institutions of higher learning in the United

13Moran, supra note 3.
20
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"States of America today will be to locate, scrutinize,
‘analyze, report, and interpret‘the law, whether consti;ugxﬁw
tional, statutory, or case, as it is related to the 1ssue
delimited above. Sources of both primary and secondary
authority, therefore, will be utilized as weli as those
great Eooks of index which, tﬁough not usually cited as.
persuasive authority, sefve és valuable aids in helpiﬁg to

find the "all-fours" case.
Sources of the Law

Constitutional law

Although in loco parentis is derived primarily from

common law and not constitutional law; it‘ishnonetheless
directly related to cbﬁstitutional law. The search, there-
fofe, will begin with the Conétitution-of the United States
and with court decisions construing>applicab1e prﬁvisions.

The United States Codefand the Uhited'States Code Service

will be the major sources’fdr the studyvof related federal.

statutory law.

Statutory law

 Since the rules of law are not universally accepted

.and the laws applied in one jurisdiction are not.hecessagily

21



'}happlicable in another, it will be necessary to Search the belil‘

'individual state statutes and the court decisions, inter-'
preting them in a systematic fashion to discover pertinent

points of law.

| Acts of Congress

- Acts of Congress, along with rules and regulations .

adOpted by agencies commissioned to implement those acts,

will be analyzed also. The Federal Register, the Congrea- ;vv,‘l

d_sional Record, and The Code of Federal Regulations will

serve as sources of information at the federal level
Rules and regulations on the local level of government wi11
be investigated only as they may apply to a specific case

of consequence.

Case law

Case law related to the application‘of in”loco paren-

tis at the college level will be a most significant factor

 in this study. ‘Sources for pertinent cases will be the

~volumes of the National Reporter System and the latest ad-
vance sheets that yleld the most recent court holdings.

_Relevant points of law will be investigated through the out-

. standing Key Number System deve10ped by the West Publishing

22



| Company. Finally, significant cases. as well as statutes
lldwill be Shepardized through the proper volume of Shepard 8
:Citations down to the latest supplement to find the most
| recent cases and developments. l | |
Secondary authorities such as legal encyclopedias,
; legal dictionaries, textbooks and legal periodicials will be
consulted for commentaries and interpretations of the‘law.

Books of index such as Words and Phrases and‘Key'Number Di-

‘gests will be used to find the appropriate primary authori-

tieso

Search Method Utilized

e

The basic search‘methods used‘by a lawyer in prepar-
ing a case for court will be utilized here also. Those
‘l_methods include: (1) the‘analytical or laﬁ chart'approach;
(2) thevdescriptive‘nord index‘approach‘ (3) the table of
cases approach and (4) the words and phrases approach./ De-
uscriptions, illustrations, and explanations of all the legal
methods of research and sources of law discussed in the pre-

‘ceding paragraphs can be found in most basic law textbooks

23



| Fectlittes Nesded ec_,_vsam‘,;srv:z"cy‘}e'wa,rk, e

‘ Library facilities are the only requirement of the R
“prOposed research for this dissertation.' The Kent State,ﬁ'“‘
}University Library, while providing some of the essential “‘}

' ‘legal materials, 1s inadequate for the specialized nature -
of this extensive legal research The great law 1ibraries

h:of Cleveland State University and Case Western Reserve Uni-'i'v

lversity will doubtless be more than adequate for this |

\research.f
Definition of Terms

The terminology used throughout this research will
~ conform generally to standard usage in educational and legal
: writings. The following term is listed for the purpose of

clarification

 Im Loco Parentis: "In the place'of’a parent' in-

. lstead of a parent; charged factitiously, with a parent'

rights, duties, and responsibilities."l‘*

14Black's Law Dictionary, supra note‘7;jat 896;
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Related‘Dissertationsy

‘that the question proposed is sufficiently original to
serve as a fit tOpic for a dissertation. To date there have
been only two dissertations which have touched on the topic

of in loco parentis on the college level Both treatments

were historical in nature aimed primarily at the doctrine
as it applied to secondary schools. Both were written before
the change in the majority age, the recent controversies
over student housing, and the major college disturbances of .
 the early 19708. | One of the studies concluded that, | |
because the courts have not taken a definite stand and be-
cause family authority itself (from‘whence the‘doctrine"‘
derives its chief strength) is waning, the doctrine of in

. loco parentis 1s dead on. the university 1eve1 15- Mbre will‘

be said about Moran 8 dissertation in Chapter III. Harms,
in a 1ater study, discussed as did Moran, the historical
fdevelopment of the doctrine on both the secondary and uni-:

‘versity 1eve1 treating chiefly the former but including

15Moran, Sugra note 3, at 97°
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some of the more important cases on the ¢oilege 1evei.16 It
- was of some use to this writer in‘treating‘o£ the historical

develbpment of in loco parentis in higher educatioﬁ‘iﬁ the

United States. Two other diséertations‘treat the‘ddctrine‘

of in loco Darentis‘as‘applied to éééondafy-séhools; ‘4"‘
. Hirschberger's study:is,primarily‘historical‘in néﬁure wi:h

an emphasis on an application of the déctrine}to éorpdral“

punishment, teacher supervision, and locker'ééarches;17;

Hamilton dealt strictly with the public schoo1-téacher andl )

in loco parentis.18

Several dissertations were primarily surveys. A

study by Johnson examined the rélationship between the in

loco parentis attitudes and politiéal attitudes of éight .

16y, Harms, "A History of the Concept of in Loco Pa-

. rentis in American Education" (unpublished doctoral dissert-
tion at the University of Florida, 1970) [hereinafter cited

as Harms] . : .

17M. Hirschberger, "A Study of the Development of -
the in loco Parentis Doctrine, Its Application and Emerging
Trends'" (unpublished doctoral dissertation at the University
of Pittsburgh, 1971). L c

‘ .18M.‘Hamilton, "The Current Legal Status of the
Teacher Standing in Loco Parentis" (unpublished doctoral
dissertation at the University of Denver, 1973).
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puﬁlics of the University of O:egen.l9 Serra surveyeazthe

attitudes of the parents of undergreduates’at Indiana Uni-

) versity in relation to their concept of in loco parentis.zo

' While not a legal study the research did point out, 1nter-‘
estingly enough an attitudinal trend on the part of mOSt
parents supportive of a parental‘role for educational 1nst1.
. tutions. In another sqrvey}Whitsett studied the aéfltnees
of college deans to determine whethet'o: not they operatede;

under the principle of‘in loco*parentis.21 Finelly, Wagoney

examined the attitudes of fout‘Nineteenth Centuf§‘untversity
presidents (Daniel Gilman of John Hopkins, Andrey p. White

of Cornell;'CherleS'W. Eliot of Harvard, and Jamés B.‘Angell

19, Johnson, "In loco parentis and Political Atti.
tudes: Their Relationship as Viewed by Eight University of
Oregon Publics" {unpublished doctoral dissertation at the
University of Oregon, 1971). .

‘ - 205, Serra, "In Loco Parentis: a Survey of the Atti.
-tudes of Paren:ts of Undergraduate Students" (unpublished
~doctoral dissertation at Indiana University, 1968).

-213. Whitsett, "The Concept of In Loco Parentis in
Higher Education in America" (unpublished doctora]l disser-
‘tation at East Texas State University, 1969). :
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T:ffof Michigan) as they related to the doctrine of in loco Eg
f”;rentis.zzpe | o e o [“"
0 of those disoertations done to date on the topic of

heTfin loco garentia, therefore, two have touched on the topic

' #hof higher education and those were primarily historical in

nature. This research on the other hand is primarily

' legal in nature; though there will be some attenpt, for pur-

"poaes of clarifying the climete in which the cases dealing
‘ vith in loco parentis were heard to sketch the beginning,

and eventual evolution of that ancient legal doctrine from
‘the time of Hamurabi to the 1970s..

- The following chapters, therefore, will present a
legal picture of the present development of that age-old doc-
trine. Chapter II will outline the controverey surrounding
the vvitality of the doctrine of in 1&5 pa‘rentisea reflected
in recent legal literature, while in Chapter II1 the evolu-
tion of that doctrine will be traced.

The heart of the research will be reported in Chapters

- IV and V wherein the statutes of the several states will be -

22J Wagoner, Jr.; "“From in Loco Parentis toward
Lernfreiheit: an Examination of the Attitudes of Four Early
University Presidents Regarding Student Freedom and Charac-
ter Development' (unpublished doctoral dissertation at the
Ohio State University, 1968)
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'reviewed and che cases dealing with 1n loco garentis 1n higher}
;education will be reported Finally the results of the re-
search will be summarized and analyzed in Chapter VI in
r‘order to answer the four questions of law poaed at the

beginning of this research.
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~ CHAPTER II

_ REVIEW OF LITERATURE

The current controversy over whether or not the doc* L

trine of in loco parentis is relevant on today s college

campus is but another facet in. the stormy and colorful ‘
history of that doctrine whose origins have been traced as
far back as the Code of Hammurabi.23 The purpose of this
Chapter is to trace the debates through current legal liter-
ature and to present in some logical fashion the major -
arguments advanced by each side. To complete that task it
seemed‘necessary to review some of the contemporary alterna-
tive solutions to the doctrine that.have'been suggested
either in the law journals or by the courts themselves.
Hence the first part of the Chapter deals with'that discus-
sion. In Chapter III I shall attempt to paint in broad
strokes the colorful history of the doctrine as it re1ates

to the American college campus. At the beginning of that

23Moran, supra note 3, at 1.
21
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| Chapter there will be a brief summafy of the work done by
K. Donald Mbrén whose -dissertation (though dealing only
sketchily with higher education) traced the origins of the
doctrine from the Code of Hammurabi to 1965--hence, the
reason for the phrase, "1965 to the”p:esentf'in the title
of this dissertation, there 5eing ﬁo reason.to duplicate
the work already done by him, |

With that briéf}foreword we may begin with a look

_ first at the alternatives to that doctrine and then at the

debate which began in éhe early gixties and has.continued

through the present.

A Variety of Views

There have been, historically, a number of different
attempts to define that ever-so-nebulgus,and elusive rela-
tionship thaf the university enjoys ﬁith its students.

Those attempts‘can be‘classified roughly into threé catego-

ries: constitutional, etatutory, and non-constitutional.
. . Constitutional Approach

The constitutional approach, the latest to steal the

scene in school law today, has as its chief advocate,

William Van Alstynz. This approach emphasizes principally
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v',;the student s rights under the constitution as-a citizen.24_

e The courts seem to have made it clear especially since -

l'-‘Dixon V. Alabama State Board of Education, that students do

not shed their constitutional rights simply because they

tenter an educational institution.zsdi; .

‘Statutory‘Approach :

| The statutes of some of the states also define the
rights and responsibilities of universities toward their _
students. Those statutes generally grant, expressly or by
implication, rather broad discretionary powers to the uni-
versity to lkeep order on campus, An Ohio statute, for
example, provides that: ~

The board of trustees of any college or university,
‘'which receives any state funds in support thereof,

24K'.'Brittain, supra note 8, at 716.

: 25For the constitutional consideration of procedural
due process see the landmark case of Dixon v. Alabama State
Bd. of Educ., 294 F. 2d 150 (5th Cir. 1961), cert. denied,
368 U.S. 930 and Due v. Florida A..& M. Univ., 233 F, Supp.
(N.D. Fla. 1963). For those who might have thought that this
was always the case, consider the words of the Court in North
v. Bd. of Trustees: "By voluntarily entering the university,
or being placed there by those who have the right to control
him, he necessarily surrenders many of his individual rights."
137 I11. 296, 306, 27 N.E. 54, 56 (1891).
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_shall have full power and- authority on all matters rela-
tive to the administration of such college or univer-
sity 26 : .

Non-Constitutional

The third method non-constitutional and non-

' tatutorz in nature, is a kind of loose association of
‘ various and sundry legal stances, one a long standing 1ega1
doctrine and the others of rather recent origin., One of
the approaches loosely grouped under this heading is the

contractual theory, so named because it is based on the con-

| ~ cept that the relationship between the college and student |
s contractual in nature:27 “The courts have interpreted the
‘approach to mean that the college student agrees contrac-‘
tually to obey the rules and regulations of his college."28
The provisions of the contract &re supposedly,to ‘be found in

such documents as in the student's registration form, in

260hic Rev. Code Ann. sec. 3345 021 (Page 1972).

27g, Michael, "Student-School Legal Relationship.
toward a Unitary Theory," 5 Suffolk U.L. Rev. 468, 481 (1971).
The classic case applying the notion of contract to the '
university-student relationship was Anthony v. Syracuse
Univ., 224 App. Div, 487 231 N.Y.S. 435 (App.DiN; 1928).

28y, Brit: ain, supra note 8, at 718.
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i"his application for admissions, thefeataiogue;-and the‘

e student handbook.29 | | | C

_y Another non-constitutional approach,the §t§tg§:;'
':theory, is based on the concept thatltheirights andduties
r of college studentsand‘university-are,derivedifromthe ,
- status of the parties as it has eVoived;through custom‘ouer
~ the years.30 | |

Two other non-constitutional aubroaches are of‘
'rather‘recent origin and have been, therefore, 1argely‘uni
tested in the courts. The trust theory contends that the
‘relationship between students and university is one of
trust rather than of contract or status. ‘The school is con-
sidered as a kind of trustee, empowered to administer some
educational trust for the student who is, in turn, the
beneficiary.31 Anotheerer§ recent approach is based on the
theory that there 1is a fiduciarz relationship between the

student and the college; it is really a variant of the sta-

tus theory. This approach differs from the trust theory in

29R Ratliff, Consitutional Rights of College Stu-
dents 38 (1972).

3014, at 47-55.

31lplexander and Solomon, supra note 6, at 413,
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that the fiduciary re1ationship rests upon the concept of a
"confidence" existing between two parties rather than a -
"erust" granted the university to administer for the stu-’,
dent. The‘concept suggests that‘the‘uniVerSity'acts‘as a
fiduciary to the student; that is, it acts as one who, in
carrying out a duty, attempts in all circumstances alwaysn
and everywhere to act in behalf of the other. in connection
with the undertaking.32 The fiduciary theory has this in
c¢ommon with the constitutional approach that is, they both |

| share the quest for greater procedural rights for students.

o It is, however, a re1ative1y weak approach since neither it

‘nor the trust theory have been given any more than passing '

attention by the courts, | | B
The final non-constitutional approach and the one

which 1s the subject of this paper, is the ancient English

doctrine of in loco oarentis. of a11 the approaches to ex-

plain the re1ationship between student and university, none -

'is better known or more debated than this one.’

32K Brittain, supra note 8, at 718 Only one case
mentions the fudiciary approach and then only in passing:
-Soglin v. Kauffman, 295 F. Supp. 978, n. 6 at 986 (W.D. Wis.
- 1968).




The Early English Approach

In Loco Parentis

A decision by an English court almost two centuries

:»:ﬁ agh defined in loco parentis as one who assumes the charac-‘

ter and duties of a parent.33 Blackstone applied this {ﬂ:;:pfxf
doctrine to the schools when he wrote*i,x"i " . |

- he legal power of a father over a child ceases when the-"*
latter teaches twenty-one years- of age, for the child has .
arrived at the age of discretion, ‘and. is then enfranchised.-

- Up to that age, the father may- appoint a testamentary L
‘guardian over him, or may delegite™ part’ of the parental
“authority to a Zutor or schoolmaster, who is then in

iloco_parentis.

Sometimes the authority to act as surrogatelparent
.is enacted formally into law. "However, where there is no
- statute, the common law will prevail #35 This point will be‘
developed in greater detail in Chapters IV and VI,

There are a variety of contexts, moreover,‘in which

‘the school might<aSSumevquasi-Parental'bowers,ffEarI}‘in‘

33Weatherby v. Dixon, 34 Eng. Rep. 631 (Ch. 1815),‘
Howard v. United States, 2 F. 2d 170, 174 (E.D. Ky. '1924);
See Black's Law Dictionary, supra note 7.

34Blackstone 's Commentaries on the Law 196 (1892)

- 35See K. Brittain, supra note 8, at 721. . See also
E Reutter, Schools and the Law 64 (1970)
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of'student life; passing regulations‘governing everytningc
~ from academics to moral conduct off campus. Generally; the
”schools felt empowered to pass rules regarding boarding, :
health care, religious activities, discipline, recreational
activities, and moral behavior--all matters falling under the
- scope of parental duties and responsibilities.

The parental authority of the schools has been modi-
fied by the courts in recent years, however, delineating
more- clearly the areas of control to{which the doctrine
might be applied. 1In the public schools the most widely
accepted application of the school authorities standing in

loco parentis is in the area of corporal punishment.36 On

the college level the application has generally been re-
stricted to the areas'of student activities,‘housing, and_
discipline.37 'There has been considerable debate; however,
in the last decade as to whether it belcngs there at all.
The remainder of this Chspter.will attempt'tp;summarize

briefly that debate.

36Restatement (Second) of Torts sec. 52 (1965) .

37¢. Bakken, The Legal Basis for-College‘Student
Personnel Work 56 (Student Personnel Service, No. 2, 2d ed.
1968).
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A Storm of Controversy,f

The Student Insurrection §

The controuersy extending over the oast dozen years ,
has come largely in the wake of. student rebellion in the
aixties and Beventies. Authority was being challenged in all
corners and the parental authority of the school was- as objec- |

g tionable as that of the political establishment, parents,_or )

- traditional churches. In loco,parentis, then was as suspect

as anyone over thirty. It was apparently galling for rebel-‘
,lious students, seeking new rights (and responsibilities?)

to find themselves Still under a kind of parental yoke.»‘
Such a condition did not sit well with the declaration of:
student rights made at Port Huron, Michigan.f_The peaceful‘
academic setting, then, came alive Withdemonstrationsdof
all kinds, and the leaders of student rebellion leaped to
litigation.

Some faculty members and a few administrators,
startled by the new unrest, rushed to the side of the stu-
dents, anxious to settle the matter. A number of legal .
authorities also took their side calling for an end to pa-

. .ternalism on campus and for the beginning‘of resPonsible

ystudent self-government. And so the controversy grew
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between those who agreed that in loco parentis was an out-

| moded vehicle of the Middle Ages, when students were young
with morals to be cautiously minded, and those who felt that
this doctrine was the only 1egitimate legal definition of the
university-student relationshiptrecognized by'coumon‘law and

the courts and, in the end, the one most beneficial to the

students.

The Controversy

The attack on the doctrine

One of the most vigorous attacks on the doctrine 1is
| led by William Van Alstyne, a noted legal writer and an ar-l
dent defender of student rights..

- Van Alstyne observes that universitieS'have been
treated by courts in decades past as surrogate parents en-

dowed with general functions beyond that of providing educa-

tional Opportunities, functions "which combined the. reSponsi-
bilities of the church the civi1 and criminal law, and the

. home in the rearing of the young."38

38y, van Alstyne, "Student Academic Freedom and the
Role-Making Powers of Public- Universities: Some Constitu-
tional Considerations,'" 2 Law in Transition Q. 3 (1965).
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He. outlines what are: perhaps the major arguments that;ff

’~ﬁflhave been summoned over the past two decades to attest to thefft

‘;Q‘_demise of the age-old doctrine. Firstly, he argues that tbe ;;f

1*3;fmean age of college students is now over the age of twenty-E-”Hﬂ

i ‘one.y,"Even in Blackstone s time, the doctrine did not apply.;;f

Tdto persons over twenty-one "39 Secondly, he observes that

"

P 1 is "unrealistic to assume that.relatively impersonal and

‘large-scale institutions can act in each case with the same
ldegree of solicitous concern as a parent reflects in the intio~i
' macy of his own home. "40 It is not possible he feels for i
g the institution to achieve the same kind of emotional iden-{ife
'tification with those in attendance as a parent with his l R
‘children. Thirdly, an institution necessarily has divided |
interests, having a need to be concerned with the administra-.;“
itive job of keeping the school afloat ‘and yet maintaining
‘a personal concern for her children <"It simply blinks at -
reality to treat the mother and the college as one and the

same in drawing legal analogies ‘no matter how frequently

one refers to his alma mater for other purposes."41

39W. Van Alstyne, "The Student as University Resi-'
dent " 45 Denv. L.J. 591 (1968) ,

401bid.
blibia, |
| 40
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Moreover, a collegé may not arrogate to herse1f the
power to expel a childﬂinfthe néme ofbsgrrogate parenthood
~ when even a parent maf not do so in his owm home .42 Elfth~-

ly, he argues that in loco parentis'grants‘the university

plenary powers to dismiss a student sdmmarily without the
right 6f due process. This p¥act1ce, he feels, is no lon-

| ger tenable since the landmark decision in 2152593 wherein
the court outlined Ehe elements of due process which é‘uni-
vérsiti mus; exténd to a studept.44 Finally, Vgn Alstyne
contends that the historical basis for the doctriﬁe no lon~
‘ger applies to the twentieth centufy university, In support
of this contention he cites an excerpt from é lefter that
Henry Steelquommager wrote to him on May 5, 1962 on the sub.

_ Ject of in loco parentis. Professor Commager observes::

'CIn loco parentis] was transferred from Cambridge to
America, and caught on here even more strongly for very
elementary reasons: College students were, for the most
part, very young. A great many boys went up to college
in.the colonial era at the age of 13, 14, 15, They
were, for ‘the most practical purposes, what our high
school youngsters are now. They did need taking care
of, and the tutors were in loco parentis. This habit

421p44,
43pixon v. Alabama St;'Bd. of Educ., Supra note 25,

45y, Van Alstyme, "Proceddral‘Due Process gnd State
University Student," 10 U.C.L.A.L. Rev. 378 (1962-1963).
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4‘?was reaenforced with the coming of education for girls

- and of co-education [sicj. Ours was not a class society. i

There was no common body of tradition and habit, cone
‘nected with membership in an aristocracy or an upper
~ class [SiCJ, which would" provide some assurance of con-
“,ducto
All of this now is changed. Students are 18 when
they come  up, and we have a long tradition with co-
‘education from high school on. Students- marry at 18
-and 19 now and have families. Furthermore, we have.
adjusted to the classless society and know ourway about.
‘Therefore the old tradition of in loco pgrenhis is ‘
largely irrelevant. 45 v .

Van Alstyne, however, does recognize a certain value,

a kind of "benevolent edge," to in loco parentis and ad-

duces what could‘be perhaps‘the most cogent argumentlin
1behalf of the doctrine when he indicates thatfthecollege'
may, in fact, act as a shield for theﬁstudent‘where college
rules and civil laws overlap. "EA] number of colleges have
established working relations with the downtown ‘police so
that the alleged offender is released to the college and
favored in this regard over nonstudents arrested under‘iden-
tical circumstances.“4§ Van Alstyne feels, however, that
the practice has only dubious merit either legally (since
civil authorities are really favoring unequally those who

happen to be students) or educationally (since the "favored"

[

451d at 377-78.

46w, van Alstyne, sugra note 39, at 602.
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‘sfudent might get an "elitist' notion about his status as
a uﬁiversity stqéent);47 |

One of the most aggressive attacks on the doctrine
recently was directed by Brittain who repeats many of ﬁhe :
ﬁoiﬁtéfhhde‘so masterfully by Van Alétyne whilevsummoning up
a few of his own. He observes that the earliest colleges
were for the most part private institutions, whereas fdday '
most institutions of higher learning are public., This dis-
tinction, he feels, is important:"[Alstate supported
institution can use 1egislative‘éna¢tﬁents as justification

for disciplinary action; but a private college must fre-

quently employ common law principles, such és 1h loco_paren-

Eig,‘fof Justifications of authority."48 Since the earliesf

and most commonly citgd cgses‘dealing with in loco parentis

concecned private collegea,Brittain‘surmises that perhaps 
the decisioné of the court in these cases upholding‘fhe usé
of surrogate parenthood may merely indicate judicial relﬁc-
tance to inte*fere with the governance of privaﬁé célleges.
If so, he concludes that those decisions hardly justify

meaningfui use cof the doctrine by state universities.49

471bid.
48grittain, supra note 8, at 733-34.

491d. at 734,
| 43



Brittain further points out that the limits of the

‘in loco parentis doctrine are not clearly spelled out.; Atv?

lthe secondary school level the one clear place where the
‘v‘doctrine can be utilized is in. the administration of cor-“>
‘poral punishment. Since this really has no place in college
| Yall that remains of quasi-parental limitations are vague‘i-
requirements of reasonableness of the rules and that they be
connected to the performance of some. educational fl.mct:ion."'-'so
A final crucial point that he makes is that in loco
parentis is a two-edged sword. The very same doctrine which"
permi*s the university to discipline a student requires that ?
the university assume the responsibilities of protecting him
as would a parent. Very few colleges, he feels, would be
willing to expose themselves to the back edge of this
blade.”l -
Schwartz observes that the college student in early
America did not choose_to go to college.‘ He was sent. He
goes on to say: |
The classical American college was a place of serene
social relationships and scholarly detachment. The stu-

deats of this classical college had their place in a
well-ordered hierarchy. In the bucolic setting of their

014, at 736.

5114, at 737.
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‘splendid isolation, they induloed in the: costly 1uxury
‘and privilege of the liberal arts and the administrathv :
taught what he believed the students needed to learn

In a study edited by Caffrey the protests against

the further use of in_ loco parentis are seemingly endless.

Almost to a man the authors cited reject the doctrine in
favor of a new form of control and a more responsible kind

of self-regulation.53 In general they dismiss as outmoded

the concept of in loco p;rentis, "that umbrella under which
both parents and personnel deans 'sheltered' students for

so many generations."?4 In two other articles the authors

"~ report that in loco:parentisvhas"been rejected both‘at "‘
Brown University55 and at Cornell, as involving the "uniyer-
sity in almost limitless obligations of dubious connection
with its central purpose, and it demeans students as members

of the educational community n56

52y, Schwartz, "The Students, the University, and the
First Amendment," 31 0 S.L.J. 638 39 (1970) :

333, Caffrey, "The Future ‘Academic Community’" in
The Future Academic Community: Continuity and Change 11
(ed. J. Caffrey 1969).

54L Elliott, 'Changing Internal Structure the |
Relevance of Democracy," id. at 50.

35¢, MaGrath, "Student Particioa*ion What Happens
When We Try It?" id. at 103.

564, Sindler, "A Case Study in Student-University
Relations," id. at 123, ‘
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Callis rejects :he doctrine on the grounds that it
"is not necessary to the college to fulfill its mission.,a,
""'"The mission that ‘the college is authorized to perform is p"ﬁ

feducation, and therefore, the relationship between a col-~

~ lege and its student is an educational one.',',57 Dublikar

'hitakes the tack that students today are too old to be "paren?

ted" and that the "college had the authority of parents but“- X

' not the responsibility."s8 Clowes contends that 1n effect
the courts have rejected the doctrine as applicable to the
‘ student-college relationsh:lps today.s_9 . -

| In a conference on student rights reported by the

Denver Law Journal in 1968 several of the writers refer to

- the Sindler ‘report and the rejection of in‘loco parentis.--

: Both reject the use of surrogate parenthood 8s a justifiable

basis for disciplining students.60 Another comments. about |

| 57R. Callis, "Educational Aspects of in Loco Paren-
tis," 8 J. of College Student Personnel 232 (1967).

58g, Dublikar, "Recent Cases," 42 U. Cin., L. Rev.
- n. 33 at 381 (1973). : |

. 59, Clowes, "The Student-Institution Relationship
~in Public Higher Education," 2 J. Law and Ed, 129- 30 (1973).

60R. MCKay, "The Student as Private Citizen," 45
Denver L.J. 560 (Special 1968); N. Stamp, "Comments," id.
at 666.
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" the "unlamented passing" of that ancient doctrine.61, Ein314
~ 1y, omne wricex,while'praising_what he considers the‘paqsing
- of the doctfihe from the educational scene, considérs, some~
what fearfully, the alte:nativé, a danger envisioned byithe
pfesident of Cornell University, James A. Perkins, when he
declared in a widely read speech:

- We do view with some alarm the spector that seems to be
rising out of its [in loco parentis] ashes and taking
the form of a rash of court cases challenging decisions
in areas that were once considered the educational

- world's pecuiiar province. The filing of these cases

seems to suggest that judicial processes can be sub-
stituted for academic processes. 02

‘Building‘a case for the doctrine

A recent defender of the continued applicability of

in loco parentis to the college campus in recent years has

been Clarence J. Bakken,63 a member of the Minnesota Bér,}

and huthor of a monograph used as aklegal guide for

6lE, clifford, "Comment," id. at 677.

627, Perkins, ""The University and Due Process," at
1, Dec. 8, 1967 (Report of address by American Council on
Education, Vashington, D.C.), cited by R. Powell, Jr.,
"Comment," id. at 671. R '

63¢c, Bakken, supra note 9. See also, C. Bakken,
The Legal Basis for College Student Persommel Work (1968).
(Clarence Bakken died in 1967 shortly before the editing of
this monograph was completed. This was a revised edition of
his original work published in 1961.) '
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personnel workers in higher educationlsimilar to,thatledited‘
by Martha Ware for the public schccls.64
He outlines three basic areas of college life where '

| in loco parentis is most applicable student activities,

housing, and student discipline. . |
Bakken feels that the parietal rule used in housing

1s only one aspect of the more basic rule that'governs the

entirety of college life; thet is, in*loco pgrentis. He
feels, however, that this rule, intended prinarily to allow
a university to require that unmarried”ﬁinors live'"ﬂn‘
college-approved housing under‘rules'and regulations‘estab-
lished for their physical moral, and mental protection 165
should be carefully reevaluated before being applied to

adults,

He applies the doctrine to student'activities as well,

"Rules and regulations covering student activities are gener-~
ally aimed at fulfilling a college responsibility to take
reasonable steps to protect and assure the well-being, morals;

health, safety, and convenience of its students, with unmar-

6413w of Guidance and Counseling (M. Were ed. 1964).

65¢c, Bakken, supra note 9, at 235.
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‘:ied minor students its principal concern."66 Once again
'vhe urges caution in‘applying rules to everyone that wefe
‘originally applicable to minors only._

It is in the area of student discipline ‘that Bakken

makes his major pitch:

The college through its disciplinary machinery has used
every method used by parents including deprivation of .
privileges, counseling and guidance, social and insti-
tutional pressure, and other devices available within
the college to keep the student within the regulations
and on the straight and narrow path. 4

He goes on to contend that both the community and the courts

have recognized‘and supported the parental role;o% the uni-

~ versity. He observes that frequently law enforcement offi-

cials turn over students who violate community regulations

to the custody of the college.' Moreover, he quotes a para-
graph from a ssatemens by the American Aesociation‘of Univer-
sity Professors (AAUP) on academic‘freedom (Committee S,
1965) which declares that colleges should protect‘their stu-
~ dents from the community when they violate its laws,6&

Regarding the Question of age, and whether or not the

legal doctrine of in _loco parentis applies to other than

661b1d.
67 1p14.

6§£ﬂ. at 236.
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minor‘students, Bakken insists; deSpito oagtiono mentioned
before, that}it is not possible towg;clude Studeots over the
_age of eighteen or twenty-one. from the disoussioo,"oéoause
V‘Uthe rules under which the collegés régulate.énd‘ooﬁtrol'
their students have developed over the years until ‘they |
have been accepted by the courts as correct and proper n69

Moreover, Bakken rejects the notion that in loco pa-

rentis is outmoded on the premiso that the college student
today is different from the stodent'oﬁforty years ago. He
‘contendo that the paternalistic approaoh used by'the‘collegé
‘over the years 1is expected "and has become.through usage the
common law of‘collége student personnel adminiétration. The
courts will not in the foreseeablo future overrule this‘ous-
tom."70

Finally, Bakken takes issue with Van Alstyne and Cal- ,

1lis who would reject the use of in loco parentis on the

grounds that it is violative generally of due process. He

 observes that the doctrine of in loco parentiS'is an analogy

among other competing analogies. School authority, he main-

tains, is derived from the following sources:

6914, at 234,
7014, at 236.
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[E] xpress, delcgafion of the authofiﬁy'of'the parentél

status; delegation of the parental status implied from

similar roles; functional needs of schools; customary.

process of schools, legislation or charter' implied

contract between student and school.71 .
These analogies, he feels, can be reduced to the "In Loco
Parentis Rule, the Contractual Rule, Educational Purpose
Rule, and Custom or Legislation Rule."72 At any rate "the |
needs and capacities of school, student, and court must play
the primary role in deciding the legal_relationships to ex-
ist among them,"73

Though Callis crgues that there is no need for the

" use of analogies at all, Bakken contends that one cannot
deny that they have been used continuélly in thc past by the
courts to justify in holding for thc‘college in its attempts
to discipline ctudents. He sees the analogy'as an "instruc-

tive but incidental mode of weaving results into the fabric

of law."74

- 7lg, Bakken, The Legal Basis for College Student Per-
- sonnel Work, supra note 63 at 40.

721p44,
731bi4d.
741b14.
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In conclusion and after a'lenéthyhdiscussion cfilegel,« L

~.processes for protecting the Fourteenth Amendmentirightsfof
‘students, Bakken states:

' A college or university acts in locg_parentis to its stu-
dents. It can do anything that the parent can do as long
as it is done without malice and for what is:thought to
be fogsthe best interest of the student and the institu-
vtion. , _

Williamson76‘and-Le‘onard77 trace the development of

the doctrine of in loco_perentis in college personnel ser-

vices in the United States. The legal nature of the =
relationship, Williamson contends, in no way interferes with
nor weyr¥ina the parental nature of the relationship between
perscnnel worker and student. He observes that "while expe-~
rience over the centuries clearly indicates that this pater-
nalism frequently has rigidified into Orwellian 'Big Broth-
erism,' the record is by no means a dismal chronicle‘of

parental oppression,"78

751d4. at 56,

76E, Williamson, Student Personnel Services in Col-
leges and Universities 380 (1961)., ‘

77E Leonard, Origins of Personnel qervices in Amer-
ican Education (1956) '

78, Williamson, supra note 76, at 380,
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The legal counsel to the National League of Cities

;fand U.S. Conference of Mayors, in a 1974 article dealing withf, ;f-7""

;Lthe vulnerability of students to double prosecution, that is,;.“
| by the courts as well as by the schools, discusses two policy."

ipositions that underlie the university s claim to authority :"

to discipline 1.) the "service facility" position which -
states that a "university is properly concerned only with the_‘
academic training of its students, not. with student conduct |
in non-academic matters" and 2. ) the "in loco parentis"‘posi-‘ ‘

tions in which the university concerns itself with the total

development and welfare of each student.?9 Although he indi- o

'cates that universities have been inclined to move away from

| using "'in loco parentis" and that they attempt generally to ‘y
vjustify disciplinary action in terms of serving the‘needs of
the academic community, he states that practically Speaking

, Eﬂhedistinction between "academic interest" and "in loco

>parentis may be hard to discern. .The Sindier Report, -

- for example, (which rejected in loco parentis) decided
‘that the university had an interest in'the generation and
maintenance of an intellectual and education’ atmosphere'
throughout the university community," and that such an
atmosphere could only be harmed by marijuana smoking

79T Kelly, "Double Prosecution of Students," 1J.
of College and U. Law 270 (1974) FR

Boxbid.
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r;*;They premised their action on a primary concern for the totalggf5hff

\Wffemotional and PhYSical welfare of their students, hardly a 3?,f o

ffi, pure" "service facility" position.-f{lfiif_

Kelly notes further that the General Order and Mem- ff"“"*";

“vorandum on Judicial Standards of Procedure and Substance in

hTax SupPorted Institutions of Higher Education81 is forced fff‘"iliﬁ

'into a kind of in loco parentis position when it attempts to f]3;:‘v

distinguish the lesser disciplinary sanction that a univer-' N

-~ sity might have to invoke from those invoked against criminalf ’]ﬁfg

“,acts.‘ He feels that the General Order and Memorandum is

forced to a rationalc close to the "in loco parentis" one | "'
when, in characterizing those 1esser disciplinary sanctions;
it specifies that the lawful aim of those actions may indeed
be simply to teach proper behavior 82 "‘ | }‘ o
Three authors comment about the fact that though it

is not clear'Just how s1gn1ficant the doctrine‘is today, it,o‘
1is clear that schools haVevpowerover their‘students.,‘Onefofl‘_
those writers, however, comments that "thevview‘that the |

school has plenary power over pupils in school is an over{

8145 F.R.D. 133 (W.D. Mo, 1968).

82r, Kelly, §gpra note 79, at 271.
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simplification and distortion of the‘in~loc0'parentis doc-

trine. "33 Beaney questions the present potency of the doc-
rvtrine even more than Goldstein. However, while he describes

‘the doctrine as a "legal relic of an earlier and simpler

era." he observes that the courts have'generally played
"hands off" in reference to institutions of higher learning,
h-both public and private.84 Monypenny makes the same obser-
| vation about the "hands off" policy of the courts and adds
that "except in a few deviant cases, the courts have chosen
‘not to review in detail the university or‘colleéels usedof;
discretionary'authority in relation to students "85’ Both‘
Beaney and Monypenny indicate that the college ﬁay in effect
describe its relationship to‘a student in‘any way‘it wants

~ (including in loco,parentia) as long as there 1is no "depar-

ture from a reasonable use of discretion."86
Several other writers cast a kind of negative vote

of confidence in the doctrine.‘ One author, while observing

R e

838 Goldstein, "The Scope and Sources of School Board
Authority to Regulate Student Conduct and Status: a Non- o
Constitutional Analysis " Univ, of Pa. Law Rev. 117 (January
1969): 373-430. v

‘ 84w Beaney, "Students, Higher Education, and the
," 45 Denver L.J. 515 (Special 1968).

85?.:Monypenny, "The Student as a1Student," id. at
653. |

861bid.
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that the doctrine condones excessive regulation when em-

ployed as a standard of‘review, feels that it may‘have some

| value in elucidating the role of the school in the education

. of the chi11d.87 another writer, while recognizing the pre--

sent vitality of the doctrine, makes the following predic-

tion: "In loco parentis will be much less important than “;_i:'

responsibility for self-regulation as a basid forfcodestof_‘

non-academic student_affairs}ahd conduct ,"88 |
Finalij, two professors of education at Western

Washington State Coliege, at Bellingham, angry in the wake

‘of the violence that shook the campuses in the late 1960s

protest the attempts of facwlty and students “to abolish

some aspects of the institutional in locé parentis role"
while attempting to retain those that‘would*"sefeguArd stu-
dents from civil authority through declaring the campus an
enclave."89 | |

A'question they direct to the educational community

and to civil authorities is, if schools are not permitted to

87”Developments in the Law, Academic Freedom," 81
Harv. L. Rev. 1145 (1967-68),

885, Caffrey, '"Predictions for Higher Education in
the 1970s,'" supra note 53, at 265.

89g. Thompson and S. Kelly, supra note 10, at 449.
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assume parental control and regulate certain kinds of stu-
dent behavior and if civil authorities are not permitted on
campus in times of crisis, '"Who is in charr’e’"90 They sum
un the whole situation as they see it regarding a college s
authorlty with the f0110w1ng commentary |
Colleges would do well before the next cycle of vio-
lence, to enunciate through committees or task forces
the principles that should govern student and . faculty
activities and to hypothesize the conditions to which
the pr1nc1p1es might apply.91
At any rate they have thrown the issue to the wind and it

has been tossed about violently for the last decade.

Conclusion

And so the exchange continues. With the major argu-
ments pro and con thus.outlined and providing a backdrbp fer
consideration of what is the status of the'legal doctrine of

in loco parentis in higher education there remains yet an-

other facet of the doctrine that needs to be studied before
“turning to the lawvmakers and to theveourtsz namely, the evo-
iution of that doctrine down through the ages--how it grew,

how it developed, and how it came inevitably to be applied

901hid.

9119. at 450,
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to the relationship between student ana"uhiﬁereity'on the
hcollege>campuses in.the United States of Ametica. Allow1ng
the dust of the present debate to settle a blt therefore,‘
we’ shall turn to the past and" look at what was, to better

see,.perhaps, what might still be.
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CHAPTER III

THE DEVELOPMENT OF THE Doc'r'ams
OF m LOCO PAREN"‘IS IN a:cmm

EDUCATION IN THE
© UNITED STATES

The story: of”thefevolution of the legal doctrine'of‘

in loco garentis 18 as rich and varied as the current debate
bout its continued relevance is heated Aa~it !ae~the pur-
| pose of the previous chapter to round up. the najor figures
and issues of the debate, so it will be the point of this‘
chapter to trace briefly its evolution.~
| The first part: vill deal uith the general notiou
"comnon law and then with a study by x. onald Hbran which
outlined in proper detail the history of the conon lav doc-
trine of in loco garentis from the time of Hhmnurabi to ‘the

_ present. The remainder of the chapter will be devoted to

‘the evolution of the doctrine as it relates to its appli-

fcation\to higher education in the United. States.

59
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What_is Common Laﬁ?"
. "The school systems at ali levels are administered
by both statutorj and common law."ng:Statutory‘iaw gnd 1ta
1impact on common law will be discussed in Chaptér V. We
' are concerned here withvcpmmon laﬁ.‘ ' |
. Common Iaw, evqlvi.tig gradually from ¢enturies_ ovf.t:z"adi.-‘ :
tibn, ffomVCusqdms dating_back‘aé far‘éé?Babylbh,_impihgéd
ultimately upon the shofes of England whose people became”"
heirs to that ancient legal code devéleped'by theilegehdary“
Hammurabi and the lawmakers of Rome., In Englahd it was ap-
plied by itinerant Jjudges "who visited the‘%arious‘éectibﬁs
of the country and in their duties began to make a hational,
common law for the =zntire country which in effect was a Hving
law, rooted in the customs and traditisns of the land,"93
Black defines cummon law as: |
[T] hat body of law and jbristic theory which‘ﬁas‘origia
nated, developed, and formulated and is administered in
England, and hss obtained among most of the states and
peoples of Anglo-Saxon stock. o -
~ As distingulshed from law created by the enactment of
legislatures, the common law comprises the body of those
principles and rules of action, relating to the govern-

ment and security of persons and property, which derive
their authority solely from urages and customs of im-

92Harms,,sugra not» 16, at 61,
231bid.
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memorial antiquity, or ftom the judgments and decrees of
- the courts recognizing, affirming, and- enforcing such
usages and customs; and, in this sense, particularly the
ancient unwritten law of Ecgland, 9
. In teference to its force ‘and autue*ity in the Vnited
States of America, Black states that the phrase "deaignatee |
that portion of the common law of England o o .‘which had
| been adopted and was in force here at the time of the Revo--}
lution."95 He goes on to. say- "Thie, so far as it has not
since been expressly abrogated Eby statutel, 1is recognized
as an organic part of the jurieprudence of most of the
United States." 96 ‘_ ' |
| With that definition fn mind we can turn mox to one

of the more distinguished doctrines of that body of common

law, the doctrine of in loco parentis.

From Hammurabi to Egglish ngnon‘ng

-

Moran traces the doctrine of in locogparentie back

to the Code of Hamnnrabi.g' This ancient law, whose eodifi-

*Black's Law Dictionary 345-46 {4th Rev. ‘Ed, 1968).
qSId at 346.

%1b1d.

97Horan supra note 3, at 79. See R. Harper, The Code
of Hammurabi, King of Bahylon,about 2250 B.C., at 2 (1904).
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'cation;iseaacribed to the King of Babflon;himpelf, was‘one of o
the,first attempts to legalize what'had been preoioualy part
“of the nataral law of man;‘that‘is; the father’had supreme
- control over'his children, they vere at bis complete mercy.
Ruman Law later modified the power granted the parent
by the Lawmaker of Babylon. It too, however, granted abso- i?
1utc power at first: "In accordance with ancient Hebrev
usages, the death penalty might be given by parents to a
child who became incorrigible n 98 'Emperor Hadrian, however,
tempered the harsh character of parental authority uhen he
declared ‘that parental power (patria gotestas) should be
characterized by devotion not barbarism.99 Mbreover, this
doctrine expressly stated that parentaz}authority‘extended
to legitimate offspring only. |

From the doctrine nf p_tria_potestaa grew the concept

of tutor (tute 1la) frowm which évreqed eventually the doctrine

of in loco parentis. The notion of "tutor was an outgrowth

of a father's authority to manage the lives of his children
end tutela tutela vas a ype of guardianship vhich the father eould

‘provide for Lis children in the¢ event of his death ”100

98Moran, supra note 2 at 13-14.'
991d. at 14,

", 10014, at 80.
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The concept of tutor gave rise to the doctrine of

patroni loco which established the legal right of the tutor

to act in place of the parent in matters concerning the ward
or the child. At first this notion did not include the
right to discipline but later developments of the principle

allowed chastisement of the ward,

There were, then, three principles that evolved from
Roman Law which had direct bearing on the doctrine of in

loco parenﬁis:

1) parents have a duty to educate their children;AZ) pa-
rents have the right to delegate their authority to
another person as tutor or guardian and, 3) parents,
when delegating their authority to a second person,
delegated the right to chastise their children.l10l
Later, through the military campaigns of Caesar and
the writings of Augustine, Roman Laﬁ was 1ntroau¢ed to Eng-
land. Though early English Law reflected Roman Law in many
respects it wasn't until the Norman Conquest (1066) that the
‘guardianship laws of Roman times vere uritten dowh, The
notion of guardianship grew and so did the salient ﬁ&rt of
in loco parentis: the right of the parent to de;egate”gu:hor;‘
ity to the guardian. _Bywthé Sixteenth Century, thdugh the

phrase in loco parentis was not used as such, the master

10114, at 81.
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Tfﬁclearly stood in the place of the parent.f'"The concept of

45ll1oco parentis vas firmly established in English life'"loz

| The Develogment of the Doc rinef:m: ,[f

~in Colleges and Universities

in the United States frf .

"»of America

The Medieval‘Model“i o

| Although the first settlers in America were busy with
~ the struggle against nature and starvation and creating a new

"cduntry with new rules, there remained embedded in their

memories as they struggled in the fields the recollections

| of a life left behind--not the least of which were those of

an educational system now_far away. And so, because they

were‘for the mostvpart‘well-educateddthemselves, they

| dreamed of an educational‘system in their onn‘land bxford

and Cambridge would serve ‘as the models for the first colo-

- nial colleges.lq3, Those universities, in turn, were the

‘product of the Middle Ages.

'lozld at 82. Pufendorf (1673), Mbran observes was
one of the 1 irst writers to use the expression in loco garentis.

1033, prubacher and W. Rudy, Higher Education in Tran- l_

sition, an_American History 1636- 1956 at 3 (1958) lherein-
after cited as Brubacher!. A ;
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The medieval univeraities'ue:é, as the very naﬁe‘uni? Y
‘vetsity implies, "an association of masters And.scholarS'i
»leqding,the commonlife of learning."loa; They were places of
residence for both studentq and-faéultj whetg SEric;:emph§i 
biq was placed on training,in_mprals, re11g£oh8‘BehQVLOr,‘.
and learning. Rules of discipline, therefore, werezpléntio“
ful. Sqme'of the regulations common to all colleges dealt
wich such things as: | o .

Carrying arms, 1mphnctuality, talking during the reading
in Hall or disturbing the Chapel services, bringing
strangers into College, sleeping out of College, absence
without leave, negligence and idleness, scurrilous. or
offensive language, spilling water in upper rooms to. the .
detriment of the inhgbitants of the lower rooms and fail-
ure to attend the regular "scrutinies" or the stated .
general meetings fur college business. :

Piscipline was meted_out fbr each offense not‘slwhys in strict

proportion to the sericusness of the act. The,statuces‘at,umg o

Christ College alloﬁed}for fiogging fbr "ﬁnpdnétnallty, for
negligence and idleness, for playing, iaughing, tﬁiking,

‘ .1°4C.‘Haskins, The‘Rise of Universities 24 (1929). A
distinction must be made between the terms "college" and "uni-
versity."” Wwhile both terms mean literally a community or

- association, the distinction really occurs in respect to the -

subjects taught there. In the university not only the seven
liberal arts were taught but also one or more of the higher
studies of theology, law, or medicine (called the studium
enerale). The college was devoted to more particular

stqdies (garticularia studia).

. 105R. Rait, Life in the Medieval University 6 (1931).
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making noise or speaking English in a lecture room, for insul-
ting fellow students, or for disobedience to his pastors and
masters."106 "Making cdious comparisons" was forbidden to
the nndergraduates of that College, By avelding "compari-
sons" the statute meant not indulging in guch things as
: remarks about the country, the family, the manners, the
studies, and the ability, or the person, of & fellow student
... m07 Punishment for infractions was the birch

The growing practice of discipline at the college
level led graduaily to the adoption of disciplinary‘tradi-
tions at thke university level. At Fifteenth Century Oxford,
students who were not members of a college lived in unendowed
halls (such halls were becoming typical of the growing uni-
versities). Students who resided in those halls were gove
erned by statutes as severe as those in any school anywhere
in history. There were rules for table manners, moral behav-
lor, conversation, churoh-attendance, singing in oublic,
going to town, sleeping with another student and again the
making of fodious comparisons." Most of these offenses were

- punishable with a monetary fine of one penﬁ§§198 There were

10614, at €7.
1071b14.

10819, at 99,
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even dress codee outlining ir thes most descriptivé,detgili\
the outfits that were acceptable for'wearron‘campua.-kThus‘we»
see the first housing regulations and student disecipline ébdés
chaf would serve as a model for ngvard; William and Msary,
and other American colleges centuries later. ' |
Violence was not absent from the campus either.
"Town-Gown' differences led to some of the:mnat‘violént cam-
pus disruptions in,history. One such 1n¢£deht was the battle .
of St. Scholastica's Day at’Oxford (IO‘beruary 1354)‘1nA-‘
which both studehts and townsmen werevslaih ové:-é period of
several bloody daysﬁ | | o
One daﬁ eighty‘arméd townsmen attacked certain scho1ars,'
walking after dinner in Beaumont, killed oneof them, and
wounded others., A second battle followed in which the
citizens, aided by some countrymen, defeated the schol-

- ars, and ravaged their halls, slaying and wounding. =
Night interrupted their operations, but onm the following
day, with hideous noises and clamouxs they came and in-
vaded the scholars®' houses . . . and those that resisted
them and stood upon their defense (particularly some
chaplains) they killed or else in a grievous sort wounded
« « « o The crowns of some chaplains, that is, all the
skin so far as the tonsure went, these diabolical imps
flayed off in scorn of their clergy.l09 ‘ S

As a result of the heinous crimes of the commmity,
‘the King granted the University complete jd#iadictiqanvér'

the town and the market. The school apparently not only had
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5&g‘the power (in loco parentis) to control the behavio of

‘ff:their students but also the obligation to orotect them. }fﬂfiiid};
‘The'Colonial Collegeﬁin America

. Thus we see the backdrop for that common law doctrine .
0 g

. by which the colonial colleges supervised students

a venerable old system of governance inherited from medieval

- Oxford and Cambridge that stressed the housin“f_

”“f students in;?i?;

closely supervised dormitories compulsory attendance at reli-}fff

"goua exercises, and "the enf orcement of discipline in loco pa-fi{ff

“rencis-"lll this vas the "collegiate way of 14ving n112 j~*

110The statement of that comuon law doctrine can be -
found in The Laws of England- _ i

"The authority of a schoolmaster is while it exists, thet,kil

same as that of a parent. A parent, when he leaves his .
.. child with a schoolmaster, delegates to him'all his own
‘”authority, so far as 1s necessary for the welfare of the

child, and so far as is necessary to maintain diecipline ffd5ff
.~ with regard to the child committed to the teacher's" care.'*f*‘

'The delegation is revocable, and in case of conflict the
| authority of the parent must prevail and he may have a

habeas ‘corpus if the master detains the child against hisMJyJ]
- wish, The parent undertakes that the master shall be at o
: liberty to enforce with regard ‘to the child the rules. of“a L

the school, or at all events such rules as are known to
him and to which he has expressly or impliedly agreed

The master is bound to take such care of his pupils as a f.lf
careful father would take of his children" (Position of. .-

- Schoolmasters, Eliz. 2, c. 4, sec. 1242 [1955]).‘f“f‘“"
lllBrubacher, supra note 103 at 119. ‘ o

1121bid
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 ﬁoﬁsing
From the very beginning the English concept.of how
‘ étudents:should be suitably housed was sown across the new
frontier along with the first‘fields of corn and wheat. This
concept could be summed up most succinctly in the phrase:
“the collegiate way of life.” ‘Oxford and Cambridge,‘unlike
“the Europeanfgniversities whére there was little concern £9r
the sthdent 6utside the lectdfe hali, stressed the residen?
tigl college. But these colieges we're mﬁch more thaﬁ dormi-
tbry houses; they were *"homes" where faculty‘and student
lived together in an atmOSphere bbth intellectual and
moral.113

The early colleges in America tried tb copy their
big‘brothers across the dcean; but they were forced to di-
ve:gé from their pattern in time. The frontier did‘nOtklend“
- itself to the building‘off}arge‘clusters‘6f‘colieges around
. a university center. Furthermore: | |
The poverty of American resources prevented the construc-
tion of elaborate quadrangular structures; the sparseness
- of the resultant barrackslike dormitories was not designed

to foster the characteristic_close and well-knit social
life of the English college,l14 |

113519 at 4l.
1141444,
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o . The English system, therefore, was not transferred

i ;in toto to America. By the Nineteenth Century, Oxford and
_;gCambridge had become mainly educational institutions whereas
‘h‘the American colleges were places for students to "sleep,
‘eat, and study nll5 | | |

| | Moreover, approaches to discipline differed radical-
1y, At the English colleges discipline vas handled by the
“deans, proctors and beadles, in America it fell to the 1ot

of the. faculty which led later to problems of healthy student-
.faculty relationships.116 | |

The remainder of this chapter will detail the evolu-‘i

‘tion of discipline in American colleges, emphasizing the -
early history of Harvard, which served in effect as the proto-'

type for educational institutions in the United States.

Discipline in the colonial college

We have had already a quick glimpse of the paternal-
istic regime under which the students of Oxford and Cambridge
struggled. Students in the Cotim? -es were expected in 1like

_ manner to’observe a long list of rules and regulations. The

11514. at 42,
1167p14.
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ea:ly,Ametican colleges, following ﬁhe lead of”Oxford‘and Cam-
bridge, bore the burder of ensuring the devélopment of thé:~
student's movai and 1n\e11ectual life. Even religious routine
was outlimned zvr taose narly colonial studencs. Part of
their daily routine was mandatory gctendance at chapel, some-
thing wot uncommon even eoday-in some parfs ofﬁhecountty.117
.-Even th: ,overnment itself was empowered to act in

loco pareviic. - in that office enacted educatidnal legis~

lation stressirg morality and godd manners.118 A law in the
- New Plymouth Coicny provided that children who would‘plhy7
cards or throw dice mi;:at be correctéd‘at the,discrétian of
the natural parent or thuR ﬁasters. Tpor the aacana offehse
chey:would be whipped {n public.ll9

Jesuit schools established in che colonies passed
strict rules governing every phase of student l*fb. They
were patterned after the Fashion of a familv with the stu-
dents under the aizect supervision ot uh3 taculcy both
during the academic year as well as on vacation. Sin:e the

faculty was empowered to control every aspecc of & student's

1178arms, supra note 16, at 63-64.
118y, at 6.

11‘7‘::.". Leonard, Origins of Personrel Services in Amer-
ican Education 11-13 (1956)
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"~ 1ife, ther were considered to be acting in every sense 1o

loco parentis 3.120

The presidents of the earlyéoileges gene:aliy stood
.in loco parentis to their students not‘bnly‘in the exercise
of discipl ne but also in the supervision of student housxng,
good manners, morals, religious training, and recreational
activities.12l Nathareal Eaton, the firsc president of Haz-
vard, exemplified thz extremes to which such discipline and

- supervisisnwere carried by some c£ the early president:s.‘
Samuel Eliot Morison recounts an episode in which Eaton was
brought into court on the charge of striking a man in anger

[}

"for taking the name of God in vain."”122 Another of the

120&' at 17 .

121Harms, supra note 16, at 67-70. See also S. Mori-
son, Three Centuries of Haxrvard 16, 25, 40, 44, passim (1936)
wherein Mozrison reviews the terms in office of all the great
presidents of that college end recounts in instance after in-
stance their emphasis on religious development, morality and
the goneral control of the ctudents' entire life. He reviews
the presidential terms of the tyrannical Nathaneal Eaton, the
first Presiden. of Harvard, through James Bryant Conant under
vhose nolid irection and scholarly hand Harvard progressed
with remarkable swiftuess and whose liberal policiles stood
in sharp contrast to the paternalism of the presidents who
oreceded him,

1225, iforisen, id. at 372.
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grievances brought against him was that he exercised "{ll
‘usage tovard his scholars . . . 123 | | o i‘ |
The early colonisl colleges, then, were simply ref-
leetive of the times in which they vere born. :Discipline
- was liberslly administered in all walks of life;‘its]purnose
was to encourage the hsrd wotﬁ that typiffﬂd the Puritan way
| of life. It was a Puritan society much influenced by Satan
" and governed by Mr. Msther in which the rod was used by both
parent and schoolmaster to "beat the devil" out of the child

(for the more intractable student a stick made of wulnut was

usually‘used);124 At any rate in loco_parentis did mot need

a definition or a defense to be used in school, for 1if tne
schoolnsster administered a whipping,‘the child could be
sure of another upon his arrival at home, 125

| The colleges also possessed a disciplinary authority
delegated by the parents. " Their pover was slmost without
limitation, extending from the supervision of morals to the

care of the student 8 heslth and safety.126

123Ibid.

: 1243, Winthrop, The History of New England from 1630-
1649 307, 314, passim (1853 ed.).
125Hsrms,‘sugrs note 16, at 70.

- 126pp14, | 73
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" Harvard College

If one were to know upon'uhat-model hhe Early Ameri-

‘can College was patterned he need look o ferther than #are

. wvard University. Ard the founders of Harvard in torn,

- seeking to formulate the goals and purposea of their own
college looked across the ocean to that great institution
that mest of them attended, the Untvetoity of Cgmbridge.

The average age at Cambridge in 1576 was over seven-
teen. Twentf;fourlstudents wero seventeen but twboty-ftve,
including John Ha:varohimself, wete over eightoen. Despite
the relatively advanced age of some of the students at Cam-
bridge, the tutor 'had almost absolute control over his
pupils with whoo his relation was more thao paternal.'127

And sc 1t wao at Harvard in its early years uoder
the despotic oirection of Nathaneal Eaton, himself a grad-
uate of Cambridge. Those years were extremely difficult
onas, copplete with riots, poor food, and oevere disci-

pline.128 The students, &ccording to the Nevangland Fathers

127g, Morison, The Founding of Harvard College 62

(1925). |
1284 pevis, Diets and Riots 87-88 (1936).
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and cotton Mather were to be brought up in "the colleglate

‘way of living "129

The laws of the college just as the laws of MassachuQ |
aetts’Bay Colon» were derived from the laws of England Gov-
ernor Winthrop, is= s history of New England recounts
soziching of the way in which early law developed in Colonial ‘
America. The passage is included below, though 1t is some-~
| what lengthy, because 1t both 1nd1cates the apirit‘of the
times 1n which Harvard grew and gives posittve proof of the
mind of the Colonists toward the common law of England

The people had long desired a body of laws, and thought
their condition was unsafe, while so much power rested
in the discretion of the maglstrates. Divers attempts
had been wmade at former courts, and the matter referred
to some of the magistrates and some of the elders; but
still it came to no effect; for being comnitted to the
‘care of many whatsoever was done by some, was still dis-
liked or neglected by others. At last it was referred
- to Mr. Cotton and Mr. Nathaniel Warde, etc. and each

of them framed a model, which were prescated to this
general court, and by them committad o the governour
and deputy and some others to consider of; and so prepare
it for the court in the 3d month n2xf. Two great reasons

these were, which caused most of the magistrates and some |

of the elders not to be very foreward in thi: matter.

One was, want of sufficient experience of the nature and
disposition of the people, considered with the condition
of the country and other circumstances, which made them
concelve, that such laws would be fittest for use, which
should arise pro re nata upon occasions, etc., and so

the laws of England and other states grew, and therefore

1295, Morisom, supra note 127, at 252.
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~the fundamental laws of England are call customs,
consuetudines. . 2. For that it would professedly trans-
gress the limits of our charter, which prowvide, we shall
made no laws repugnant to the laws of England, and that
practice and custom had been no transgression; as in our
church discipline and in matters of marriage, to make a
law, that marriages should not be solemnized by minis-
ters, is repugnant to the laws of England; but to bring

it to a custom by practice for the magistrates to per-

form it, is no law made repugnant, etc.130 o
Thomas Hutchinson confirms the determination of the
‘Colonists regarding their English legal‘heritage:
Let us not [here in New England] despise che:rulés of
the learned in the lawes of England, who have both
great help and long experience. :
He observes for the edification of the Governors of
the Colonies:
By this it may appeare that our politie and fundamentals
are framed according to the lawes of England, and accor-
ding to the charter.132 ‘
In accord with the practice of the Massachusetts Bay
Colony Government; then, Harvard drafted its first laws (in
1642).after the fashion of the statutes of Cambridge an<? Ox-

ford. Those laws regulated every aspect of student life,

1305, Winthrop, supra note 124, at 388-89,

131, Hutchinson, Collection of Ori inai Papers Rela-
tive to the History of the Colony of Massachusetts Bay 296
(1789).

13219, at 208,
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| treating in detail such things as attendance at chapel, the
o reading of scriptures, swearing, reépect for parents and
elders, lying, obscene geatures,Aintrusion'on the affairs

of others and so on ad infinitum:

2. Let every Student be plainly instructed, and )
ear stly pressed to consider well, the maine end of
his tife and studies is, to know God and Jesus Christ
which is eternall life, Joh. 17.3. and therefore to lay
Christ in the bottome, as the only foundation of all
found knowledge Learning. - ' ' :
And seeing the Lord culy giveth wisedome, Let every
one seriously set himselfe by prayer in secret to seeke
it of him Prov 2,3. ' ‘ o | :
3. Every one shall to exercise himselfe in reading
the Scriptures twice a day, that he shall be ready to
give such an account of his proficiency therein, both in
Theoretticall observations of the Language, and Logick,
and in Practicall and spirituall truths, as his Tutor
shall require, according to his ability; seeing the en-
trance of the word giveth light, it giveth understanding
to the Simple, Psalm. 1190 1300 ) ‘ L '
4. That they eschewing all profanation of Gods
Name, Attributes, Word, Ordinances, and times of Worship,
doe studie with good conscience, carefully to retaine God,
and the love of his truth in their mindes, else let them
. know, that (notwithstanding their Learning) God may give
them up to strong delusions, and in the end to & repro-
bate minde, 2 Thes. 2, 11, 12. Rom. I. 28. ‘

- 5. That they studiously redeeme the " =2¢ observe
the generall hou:s appointed for all ti. .:ud-nts, and
the speciall houres for their owne Class:.s: and then
diligently attend the Lectures, without 4ny disturbance
by word or gesture. And if in any thing they doubt:, they
shall enquire, as of their fellowes, so, (in case of Non
satisfaction) modestly of their Tutors. , o

6. None shall under any pretence whatsoaver, fre-
quent the company and society of such men as lead an
unfit, and dissolute life. ' :

Nor shall any without his Tutors leave, or (in his
absence) the call of Parents of Guardians, goe abroad
to other Toumes.
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7. Every Schollar shall be present 1n hts Tutors |
chamber at the 7th. houre in the morning, immediately . '
after the sound of the Bell at his opening the Scripture'
-and prayer, 80 also at the 5th. houre at night, and then

B give account of his owne private reading, as aforesaid -

in Particular: the third, and constantly attend Lectures

" in the Hall at the houres ‘appointed? “But if any- Cwithoutej'ifﬁj
' .necessary 1mpediment) shall absent himmelf from prayeror. .
Lectures, he shall bee lyable to Admonition, 4if he offend»g;;,uh;

1above once 8 weeke. .

' 8. -1f any Schollar‘shall be found to tranagreaaenanyfwfﬁﬁbi
of the Lawes of. God, or the Schoole, after twice Admoni- o
tion, he shall be 1yab1e, 1f not adultus, to. correction,.7~’ o

1f adultus, his name shall be given up to: the Overseers.
of the Colledge, that he may ‘bee admonished at the pub-
lick monethly Act. 133 | . . I

And so these laws formulated 1n 1642 tor the gover-

nance: of Harvard set the tenor for the control of American

colleges.‘ Subsequently

every possible aspect of student behavior was regulated--
promptness, attendance at classes and prayers, dressing,
1dling, fishing, gunning, dancifg, drinking, gamb1£n§
fighting, gaming, swearing, and so on ad 1nftn1tum. &

The college, moreover, in a11 its pursuits enjoyed

A

the full support of the Commissioners of the United States.

In a 1etter replying to Governor Winslow ;n‘which they

133New England's First Fruits 14-15 (1643), found in

" S. Morison, supra note 127, at 434-35 (Appendix D)

134prubacher, supra note 103, at 50,
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ackﬂowledged the need for enlarging ''the college af Caﬁ-
bridge,"135 they.expressed the hopé fhat "thé-kiﬁgdom qf our
Lord Jesus, the generally professed énd of all interested in

| the worke, may be advancedithereby;"136 |

| According to present Guy standards the breadth‘of the
‘"parental concern" that the colonial colleges exhibited toward
_their students would seem harsh indeed. But this was a time

: considerAbly'différent than ours. The Puritans in their ce .
for passing on religiods doctrine utilized the schools to bring
their goals to fruition. They' were zealous in their dem‘ands“ for

strict attention to the teachings of the schoolmaster and re-
quired absolute obedience to religious doctrine. Both : "thé gov-

‘ernment as well as the school officials stood in loco‘p'arént.:is

and in this position could pour into the chi'ldre‘n -as much edu-

cation as possible under whatever situation existed,"137

From the Revolution to the Civil War .

As the'Revolution.marks the close of one grand era in
American history and signals the beginning of énother, so it

also marks an historic period in the history of the doctrine

1357, Hutchinson, supra note 131, at 231.
'136Ib1d.

1374arms, supra note 16, at 71.

...........
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E of in loco parentis. Black, in fact,‘defines commonlan in
reference to its‘force‘and authority In thesunited States off |
America in terms of that great struggle between the Colonies j
and.England.‘It is, he says, "[h]hat portion of the common
| lawlof'England « « o which had been adopted and was‘infforce\
at the time of the Revolution."138 Hence, the doctrine of in

loco parentis as we have seen it brought from the shores of

England and employed in the colleges of Early Colonial Amerié
ca remains in force today unless expressly ‘abrogated. |
In the previous sections we have‘seen_that law as'itu
emerged from the shadows of ancient Babylon, was‘adopted.and
modificd by the Roman lawmakers, came to.floner«in the
Medieval Colleges, and ‘was ultimately brought to the- shores
of America by the early settlers. There now remains but to
watch _how it developed from the time of the Revolution, was
: imodified and even ultimately challenged during the college
crises in the 1960s and 19708. |

Housing

Though the doctrine of in loco parentiS‘underwent

some small changes in the wake of the Revolution, the major

1383lack’s Law Dictionary, supra note 7, at 346.
1 " . o
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vemphasis still was on student behavior and'housing. During

post-~ Revolutionary times in loco parentis became even more .

important than ever before,139 for during this period col-
| leges began * . hpand their facilities to accommodate the
larger numbe: £ students anxious to engage in the pursuit
'of advanced learning. The control previously exercised by
college overseers and governnental bodies gradually passed
~ to the president and the faculty. They were charged gener-
'.a11y with the responsibility of guarding the manners of the
students and by precept and example,”"to recommend to them
 a virtuous and blameless life, and a diligent attention to |
the public and private duties of religion."140

o With students . arriving on campus in greater numbers,“‘”j
more emphasis was placed on student activities° recreation,
student government and school organizations of all kinds.
" Thus did student personnel services begin to take shape with
a gradual change in emphasis from the enforcement of disci-
pline to the job of aiding the smooth transition from the de-

' pendence of home life to the indepandence of college life.141

139%arms, supra note 16, at 74.

140Leonard, supra note 119, at 47.

141Harms, supra note 16, at 75. For language striking-
ly reminiscent of this phraseology see Schick v. Kent State
- Univ., Civil Action File No. C 74-646 (N.D. Ohio Jan. 19,
- 1975).
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”fﬂof in loco parentis in the American schools..

With greater numbers also came a greater hetero

?}fgeneity in the makeup of the student body. Lessened somewhatT

'nifin the wake of the changing face of the collegehindhost

fi‘Revolutionary times, then, was the emphasis on the moral and

“1‘re1igious training of the students.’f{’2 With diversity7arose

V]idisputes about the application of in loco garentis;_
administrators. Those disputes were frequently settled;in:
“‘court and resulted in further modification and’interpretation

‘While‘“the

7_earliest of these cases dealt with issues involving secondar"
schools,'official judicial intervention occurred at the col- Q;Nhf‘A
"lege level eventually. That, however, did not occur until

after the Civil-War.143 :

The reform in colleges"

Following the war of Independence another reform.move- fi
ment. vwas going on that challenged the paternalistic spirit of ,f,,[l
the early Colonial colleges. During this period the first

State universities began to aPPear. It was at the most famousi“:'f'

~ of those early state universities of higher learning, the Uni-f

l42Harms, Supra note 16,‘at 75.

143§gg.Chapter‘V.

82



74

' versity of Virginia, that the reform ﬁovément began, and the
reformer none other ﬁhan Themas'iéfferson. It was his comvic-
‘tion that iearning ahouldbg’basedvon presuppositionsof com-
‘plete academic freedom for béch étudent and teacher,l44

Reforms wore taking shape on other campuses at about
the same time, At Harvard, a'young upstart professor of
Fzench and Spanish by the name of George Ticknor was the
instigator. Ticknor had gone'to Europé to study at thé Uni-
versity of Gottingen where he was overwheimea by thé "breadth
of courses offered, the depth of scholarship of the professars
and their devotion to teaching, the fﬁeedam of the students
in the election of what lectures they wished to atté;d‘aﬁd
the methods of teaching,"145

When he received a professorship at Harva:d, Ticknor
attempted to introduce some of the new ideas he had learned
everseas to the language department into which he was hired.
In 1823, in the wake of a wild student riot, Ticknor formally
made his'propoéition fbr reform to the faculty. In 1825 his

reforms were finally adopted by the University. -Amohg his

li4g, Potter, The Stream of American Education 178-79

(1967).
14514, at 181.
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recommendations were the elimination of wintef vacation, &n
Tﬁﬁincrease in the nuﬁber of subjects offered, an opportﬁnity
for students to elect some subject, and changes in teaching
methods to aliow students to progress at their own rate,146
The emphasis generally was on greater ztudent freeddm and
less faculty supervision of séudent behavior. Ticknor's
reforms were not popular with the faculty. though, énd\he
resigned teﬁ years later.
Reactions to the teforms of Jefferson and Ticknor

-were nationwide and generally negative. 1In 1828 the faculty |
at Yals University issued a statexent demeaning the refo;ms
and.- defending the status quo. The report asserted that "the
role of the collage ﬁhsttiil, as it had always bee:, 'to

lay the foundations of a superior education' at a period of

the student's life when @ substitute must be provided for pa-

rental superincendence."147 (Italics mine.)

Centrary to the spirit of the reformers, the Yale
faculty dismissed the notion that young men should direct
themselves. In paternalistic tones, the report stated that

in the students® daily activities, faculty memﬁers ought

1461p14,
14714, at 182,
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*

always to be "present with then, not&nly at theif‘meals,
and during thé business of the day; but in'the”houts_él-

" lotted to rest.“} Furtherﬁore, the‘Scudept rooms should be
"near the chamber of one of the officers.'"148 The popularity
of this report was a clear reflection of the conservatieﬁ,

. of the period.

From the 1860s to the 1970s

Rise of personnel services

. "Thile the:nation was embroiled once again in war,
higher education in this country wss involved in yet

another reform. Colonial American teachers were saddled
with the burden of discipline and‘in that role acted :in loco
parentis.l49 This Jisciplinary responsibility made it
neatly impossible for there to be a hesithy relationship be-
tween teacher and student. Around the middle of the Nine-
teenth Century, that relationship began to change and college

. presidents began employing deans and persomnel workers to

s ¢

14814, at 182-83.

149, williamson, supra note 5, at 312.
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handle disciplinem§;d~1eav1ng the teachers simpiy with
écademic funétions.lso '
After the Civii War the changing relationship be-
tween student and teachez becaue more apparent:
- The benign relationship ‘and model of the fawmily became
the prevailing mode as to -relationships. . And instead
of the harsh regimentation, a benign relationship, the
lovin; caring relationship of the family became domi-
nant. This caring relationship modeled after the
family today, is being extended to bring studencs iato
institutional decision-making. »
During this same time a contrary force‘was developing
in the Midwest given impetus chiefly by Tappan of Michigan.
Influenced by his personal experiences with the freedom of
the German Universicles, Tappan " urned the dormitory into
classrooms and disclaimed institutional responsibility for
all but instructional relationships with students."152
In many of the midwestern universities personnel
work was deemphasized if not eliminated, the thinking being
‘that students would mature faster through handling their owm
affairs, a kind of “sink or swim” philosophy. This relation- .

ghip pervaded many institutions for decades until the over-

—

150314,
1513644,

152y, Williamson, Student Peréonnel Services in Col-
leges and Universities 7 (1961). .
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| wﬁelming influx of .student problems fovced them to comsider
"a host of new problems, esgecially those concerned with
1den£ifying and predicting scholastic aptitude in order to
reduce the alarming rate of e~holastic f#iluréé."153‘
Personnel work, howevér, was here to stay despite
currents to the contrary. In.1870 Harvard employed a dean to
.serve both as teacher and personnel worker in éhafge of dis-
cipline and enrollment. In 1889 Johns Hopkins appointéd a
" 1ef of the fﬁculty advisors for stﬁdents. Oberlin ap-
rv .ated special mat=ons to supervise its coeds when it first
opered irg doors in 1837. The position of Dean of Students
was created at the University of Chicago 1in 1930.154
Harms editorializes about the development of peraap-
nel services in the United States: | M
Oftem the ‘student was living away from home and needed

asgistance to wmake the transition t¢ school and provide
a substitute fr+« That parental direction which was for-
merly available "1 ¢the farily. The dean of students
aiocd in-loco parent’s and mzde the transition more
’;zas* 1y attainabli¢. It was not their position to place
~the student in 8 deperdent attitude so much as it was

P

153_;51_ . at 8.

}ISAT. Blackwell, College and Uhivéréiéz,Administracion |
56-57 (1966;. o
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‘their duty 5. earental‘status'to aid the students in

moving inl edr rightful place in society as full
participa ,455 ) ‘ | .

Personnel services were gradually expanded during
the nostwar period to include such things as health education,
‘intcrcollegiate and intramural athletics, student loans,?
scholarships ‘and occupational counseling., Deans of students

were here to stay and in them in loco parentis had found its

“strongest ally'156

The courts intervene

While ir loco patentis was being modified‘within.the
college'walls, greater forces were confronting the ddctrineﬂ
from without, Students and members of the community, no
lenger content to allow the university to act unchallenged
fook their disputes before the bench for acJudication. By so
intervening the courts further established, defined, and

modified the ancient doctrine of in loco parentis as it ap-

plies to the student-unive rsity relatibnship in American
colleges, ‘The first of those cases was heard in 1866 and the

last in the late 1960s. But that is the story of another

155Harms, sugra.note 16, at 83,
156§gg C. Bakken, supra note 37,
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"chaptar. There remains now the task of tracing the legal
‘history of that doctrine as it-is rrrlected in the statutes
and court cases in the United States to determine ultimately
.whether the doctiine as it existed at the time of the Revo-
lution 1s still legally alive on the college campuses of
America. We turn now to the enactments of the legislatures
of the several states to .see what modificatione,‘if any,

have been made in that common law by statute. ' &

fi‘a

..'.
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CEAPTER IV

STATUTOxY LAW AND IN LOCO PARENTIS

Praliminary Discussion

Though this chupter muiy be the shortest one of the
dissert.tion, it is b& no means the least importunt, if.for

no other reason than that it represents 783 hours of re-

|

search in the law library. Its purpose is to report the

he statutes of

it

rasults of investization into the several

Vs

ststes and into the opinions of the Attorneys General as

they related to tha issue of the college and in loco paren-

tis. In szarcuics the lezislative enactments of fifty

2 Vi-in Islandz, aud the District of Columbia,

o2

cates, t

[A]

only those ctatutes were considered that used language ex-
pressly stuting or analogously reflecting the doctrine or

in_loce parcntis.,  One shouls not conclude, however, simply

t

wacause the #tatuiss of the majority of the fifty states
$id not employ linguuige supportive of the doctrine of in

:
\]

icco parentis thuat they repudiated it by their silence, i

90
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is interesting to not2, as a matter of fact, that no statute
N ’ , ’

clzarly repudizted the doctrine.
Common Law

The real force of this Chipter lies not so much in
whuat the stututes state but rather in what they do not state.
For common lar, s Black defines it, stands uﬁtil cspressly
abrog1ted.157‘ The followiug citation From Corpus Juris
Secﬁndum summarizes tha Tiw on tha repeal and revival of

common 1.t

Ordinarily, o ceastituticnsl or statutory enactment
is the only mrans by which the common law may be al-
tered, repealed or abrogated. As a general proposition,
and under some authoritiss, the courts may not change or
repeal the common law by judicial decision, especially
where the common lav is clear and free from doubt. How-
ever, under other authorities the common law may be '
changad or repcal~d by the courts as well as by the
legislature, and the courts.finy apply or effectuste com-

wont L.av principles dn the light of alterad or new
condiitions or make rsuch modifications us the situation
requires ., . . 158

Common luaw, moreowvar, noeds no other law to support

for it giready hss the full¥force of law per se.. Tt is the

i - AR A toadss g

ieiny Lo, outisessad br centuries of tridition and custom.

1
Liohis soo b gbority that "[hen o statuse abrogsting a

157.[") ]a.l"]‘ -"::A!r'.:.'_l "!Of:Q 7 .

1582, 0, E " ‘ . . b
TUTANA CL2 .. Common Loww: apeel ind fevival sec. 12.

71

i
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rule or principle of the common law iLs repealed, the common

‘law principle or rule is ipso facto revived . . . ,"139

The major point of this Chapi:er, therefore, is not to find

statutes to supnort in loco parentis (for it really needs
no support), but to search the enactments of the several
states to see 1if that'cammon'léw doctrine has been abrogated.

within theif particular jurisdictions.

In Loco Paren;is Language

One further point needs to be rade before proceeding
with the search of the statutes of the fifty states, and

that is the matter of in loco parentis language. None of

the statutes reported hereinafter use the expression in

loco parentis as such., They do, however, use language com=-

monly considered to be in loco parentis by exteﬁsion.

The word ''guardianship,' used in several statutes,
hes a tradicién aé old as the guardianship laws Sf ancient
Rome, That‘notion developed and ultimately became a princi-

. A
pal part of in loco parentis in English 1w of the Sixteenth

Century.160 The supervision of religious and moral behavior

15%1hid.

160g0e Chapter III at 5.
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falls also within the concept of suﬁrogate\parenthood. Evi-
dence for such an interpretation can be found throughout the
early history of American Colleges.161 There is also judi-
cial support for such an 4n,erpretation. The Court in

‘V- Louisiana Polytechnic Institute ackndwledged the

stlon of moral behavior as parental with the following

obiter dictum:

We tend to agree with the line of rhinking which states
that the modern college or univers.ty, which has in
attendance thousands of students, even if it should, is
ill-equipped to regulate off-cam us social and moral
lives of its students, thus making futile, and gerhaps
improper, any attempt to act "in loco parentis,"
(Italics mine.)

‘Moreover, the Court in Goldberg v. Regents of University of

California cited four cases using the kind of language de-

‘scribed above (rather than the exnress phrase in loco paren-

‘Eig) as "following the doctrine.' 93

Sfatutory Law

In tackling the legislative enactments of the several

states, the published codes of each staiz were gearched;'in-'

161§gg Chaptax III, passim.,
162316 7, Supp. 872, 877 n.2 (W.D. La. 1970),

163548 cat. App. 2d 867, 57 Cal. Rptr. 463, 470 n.1l
(CI—. Arp. 1967)

93



- 85

'cIUding‘:he supplegents to those cbdeg, as‘well’as‘the

most recent aannce sﬁéets,'for the latest,legislative

acfioﬁ and qpinions‘6% Aff6fneys.GeQera1 :eggiding 1ﬁ'ioéo :

: Eérentis qﬁ the college caﬁpué. The follcwing pages :eﬁbrt

the resdlts of that research. . ‘ |
“The seﬁen states where pe&éinént statﬁteé‘were

found are reported alphabgtically; theré was,hoﬁeve;, no

attempt to comment (in this Chéétér) oh‘the‘légalimﬁlica- A

tions of the doctrine of in loco parentis for college

- ~eachers and administrators; analysis and final summation

will be done in Chapter VI.
Coiorado

Only a half-dbzen states were found with statutes
that employed language smécking’of surrogate parenfhood.
Colorado was one of ther . 3ertion 23-31-114 of»thé‘ColoradO

Revised Statutes Annotated, dealing with the rights 6f the

faculty of Colorado State University to make rules for the
governance. of that Urniversity, reads:

- The faculty shall pass all needful rules and regulations
necessary to the government and discipline of the uni-
versity, regulate the routine of labor, study, meals,
and the dutiec and exercises, and all such rules and

904
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;egulations as are necessary to the preservation of all
morals, decorum, and health. 164  (1talics mine.)

Though not using the actual words ''parent" or “guard- |
ianship" the legislature employed language suspiciously sup-
portive'of the parental role of the schools with the phrase
"preservation of all uworals, decorum and health." One is
reminded by Suchilanguage of the charge given to the early
colleges of frontier America wherein the president and
faculty were entrusted with the physical, intellectual, moral,

and spiritual care of their students.

Delaware

In Delaware the mind of the legislature regarding
the parental nature of the school-pupil relationship in the
elementary and secondary schools is cleér:

Every teacher and administrator in the public schools
of this state shall have the right to exercise the same
authority as to control, behavior and discipline over
any pupil during any school activity, as the parents

or guardians may exercise over such people. 165 (Ital-
ics mine.) |

This particular statute, though applicable only to
the public schools of the state of Delaware, was included

here inasmuch as it might shed some light on the statute

1845010, Rev. Stat. Ann. sec. 23-31-114 (1974).

165pel. Code Ann. tit. 14, sec. 701 (1975)
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relevant to higher education, Thera the intent of the law-

. makers 1s not nearly so obviouz:

- The faculty of the college, composed pf the‘teachers
whome the trustees shall employ, one of whom shall be
President of the College and, ex officio, a member of
~the Board of Trustees, shall have the care, government
and instruction of the students, subject, however, to
the bylaws. They shall have authority, with the sipro-
bation of the Board, to c-nfer degrees and grant o
diplpmas.166b~(1talics mine,) . - | |

‘YWhile'the word "care" is far less s¥siizit than the
parental terminology of Section 701 relating %o the public
school, it still rings with the tone of zuerdiznship or

parental concern.

Georgia

A Georgia Statute, while not dealing with in 10co
parentis per se, does touch, perhaps, on a vital point,that
frequently arises during the-discussion, that is, the im-

pact that the new age of majority has had.-on the preSent

legal status of that doctrine:

Nothing in this law Acts 1972, p. 197 changing the age
of majority shall be constiued to limit the power of.
the Board of Regents of the University System of _
Georgia to adopt and enforce rules and rcrulations  for
the government, control and management of the University
System; nor shall this law be construed so as to limit
the authority of any institution in the University

186pe1, code Ann. tit. 14, sec. 6506 (1975).
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System of Georgia to adopt and enforce rules or regu-

" lations governing housing, conduct, ‘discipline and-

other related. activities of the student body.167 : .
This was the only statute found to touch on the legal impli-‘
cations of the new majority age law as it bears upon the

student~university relationship. The implications of this

statute for in loco parentis will be discussed in Chapter

VI.

Idaho

in S

The only legislative body to drop in‘loco parentis

language from the wording of the law was that of the State
of Idaho. Regarding the supervision of students at the
'Lewis-Clark Normal School the old statute read°"‘

The Board of Trustees, in their regulations, and the ~
president and assistants in their supervision and
govermment of said school, shall exercise a watchful

uardianship over the morals of the students at all
times during their attendance upon the same, but no
religious or sectarian tests shall be applied in the
selection of teachers, and none shsll be adopted in
said school.l68 (Italics mine.)

- The new statute reads simply:

167Ga, Code Amn. sec. 32-170 (Supp. 1974).

 1681daho Code sec. 33-3113 (1963), as amended
- Idaho Code sec. 33-3113 (Supp. 1974).

97 .
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- No religious or sectarian test shall be applied in the
admission of students, nor in the selection of instruc-
tors or other personnel of the college. _

Clearly the legislature had second thoughts about
the parental tone of the old language. Ve might conjecture

that the phrase '"watchful guardianship over the morals of

the students" was. the portion of the statute most distasteful

to the lawmakers and that its strikingly parental tone led

them to delete the entire first portion of the law.

Michigan

”A*Miéhigan statute, regarding the formulation of
rules and regulations at Michigah State University, is |
strikingly similar to the statute passed by the Colorado
leg:lslat:ure.”0 It reads-

The faculty shall pass all rules and regulations neces-
sary to the government and discipline of the college

and for the preservation of morals, decorum and
health.171 (Italics mine. )

Again the parental phraseology, "preservatlon of morals,
decorum and health," is identical with that of the Colorado

statute.

1691daho Code sec. 33-3113 (Supp. 1974), as amendlng
Idanc Code sec. 33-3113 (1963).

170colo. Rev. 5tat. Amn. sec. 23-31-114 (1974).
171yich. Comp. Laws Ann. sec. 390.114 (1967).
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| In 1963 the constitutionality of this statute was
challenged Interestingly enough, however, the issue wus

not the use of parenta111anguage but rather the “invasion E

by legislature of exclusive authority of the state“board of“_gl$g

| agriculture over the agricultural college" by granting the '

rule-passing authority to the faculty of that college.172

Nebraska

The strongest languagevsupportlve‘of the ahcient

»_doctrine ofvin‘loco parentis and never stricken. in lster

‘revisions of the code was found in the Nebraska statutes.

The lawmakers, in addressing themselves to’the rule;ﬁaklng

powers of the board and faculty of the state collegesrih

Nebraska, determined’ that' | | ‘ |
The board in its regulations, and the preaident in his‘
supervision and government of the state colleges, shall
exercise a watchful guardianship over the morals of the
pupils, but no religious or sectarian test shall be
applied in the selection of teachers, and none shall be
adopted in the state colleges,l7 (Italics mine )

The phrase, ‘a watchful guardianship over the morals of the-

pupils,” as strong as any language encountered in any of the

17214, st 578 n.1.
173Neb. Rev. Stat. sec. 85-3!” (1971).
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statutes, is reminiscent indeed of the language rescinded

by the legislators in Idaho.l74

North Dakota

The only other state_that'wéévfound in the search
through the laws of fiféy states, the Virgin Islands,
and the District of Columbia that used in its statutes lan-
‘guage anzlogously supportive of surrogate parenthood was
Noxth Dakota., Employing phraseology strikingly Similar to
that used in other states, the lawmakers of North Daketa, in
zddressing themselves to the fule-making poﬁers_of the fac-
ulty at the State University of Agricultire and Applied
Scienée, decreed that: |
The'faculty shall consist of the president, teachers,
and instructors. It shall adopt all necessary rules
and regulations for the government and discipline of
the college, for the regulation of the routine labor,
study, meals, duties, and exercises, and for the-

preservation of morsls, decorum, and health.l75
(Italics mine.)

Opinions of the Attorneyé General

While a half-dozen statutes dealt in some sense with

surrogate parenthood, no opinions of the states' Attorneys

174171 Idaho Code sec, 33-3113 (1963).
1758.0. Cent. Code sec. 15-12-04 (1971).
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“issue of in loco parentiS-in-higherneducation.

General could be found construing the statutes of the several"
states, replying to official government inquiries, inter-.

preting case law, or giving legal counsel relevant to,the-

PO

‘Brief Afterword -

The review_of statutory law has provided us with'a
partialvpicture of”howflegislative action has modified (or

reinforced) the traditional doctrine of in loco parentis.

An analysis of “the impact of those statutes on thar doctrine

will be made in Chapter VI. But there remains to be studied

i
o

;znother greatnarea of the law in order,to completeatherpic-

ture of the legal status of in loco parentis'today.- That

area is comprised of the vast body of case law'handed down

by the courts which, together with the regislation, consti-

tutes the primary source of law and which, through the

doctrine of stare decisis, becomes binding, just as legis-

lation is btinding, upon all in whose Jurisdiction the case

is ec1ded Thus, the remainder of the legal research done

in this paper will be spent in isolating thosn significant

court cases which have dealt with the issue of in loco pa-

rentis as it affeccts the university-student relationship in

cOlleges'and universities of the United States?of America.
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In Chapter VI,I“intend to draw together, f@r p&rQw“
poées of final discussion and legal analysis, thé légiglar
" tion and case law whichwwas repértedandbriefed eérliér'to
determine the legal implications'bf‘thé doctrine of surrogaté
parenthood for administrators in institutions of higﬁéf»edu;i

. cation in America today.
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CHAPTER V

CASE LAW AND IN LOCO PARENTIS

‘,‘ON TﬁErCOLLﬁétebAM?ﬁShf”'“"““"*“ L

iIntroductory Renarksr

The heart‘of'thisﬁresearch‘rests with the court'cases‘
decided within the eleven decades past that dealt with in

loco parentis -and the college student. Some of those cases .

were heard at a time in our nation s history that was -as: dif—
ferent from the present as the Oakies of Stelnbeck's The

Grapes of Wrath were from the cattle raising ranchers of Fer-

ber's Giant. They are, however, c1assxc cases that clearly
delimit the mind of the courts in reference to that age-old
doctrine and -for that reason must be inoluded here. The
early cases, dating back as far as the Civil War, generally
reinforced theﬂdoctrine; the more recent cases (those decided
- after 1965) are more divided on the issue, |

Many courts have ruled on the rights of oolleges and
universities to make rules and regulations for the oontrol‘of

student activities, discipline and university housing, but

103
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only seventeen significant cases have expressly or analo-

'ugously based that right on the doctrine of in loco parentis.

The point of this research is not to assume that certain_"

cases (those that deal with student housing, for example)

ishould be construed as in loco parentis cases, for that

,surely seems to be begging the question. There are other
lprinciples that have been used to govern student-university

~ relationships already mentioned in Chapter 1. Therefore,, e
l only those cases that use language clearly supportive of the
doctrine either expressly or analogouslv will be reported |

hereinafter. -

The sane rule‘applies here,moreover that applied

* in Chapter 1V, that is, that common law stands unless express-v‘yj

1Ymabr°83t8d by laW.;76p This chapter is important therefore,‘f"

not only for the cxpressed -Statements about the doctrine by

‘fhe courts reported herein, but also for the silence of other

courts. For in locogparentis as the living law of the 1and

stands on’ its owm merits, requiring no support from either _h

176“‘hnre iz some discussion, however, as. to whether
 the courts can override common law. There is considerable

" authority cited to indicate that they cannot. See 15A C.J.S..
sec, 12, supra note 158, ‘ | | '
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‘ﬂlfstatute or the courts, awaiting only to be interpreted modi-'~'~

fied, or abrogated 177

Seventeen significant cases have been found that dealt

'*] with in loco parentis as. applied to higher education. Those:iﬁf?

cases will be treated in chronological order, from the oldest????:
.vpdecision to ‘the most recent, Moreover, each case will be |

legally briefed in preparation for final summatlon and analy- _

sis in Chapter VI, With that we may begin the,investigation

of those seventeen cases of sionificance*that haveydeait with

- the doctrine of in locoAparentis on the campuses of institu--“vﬂv~

‘tions of higher learning in tne United States of America.

Cases of Significance .

While the court had recoonized the ability'offthe

schoel to stand in loco.parentis as early as 1833 178 the

first judicial recognltion that it applied to higher educa-v

tion 4id not occur until 1866 in People ex rel Pratt v.
179

Wheaton Colioge. B, Harley Pratt, a2 student in Wheaton

College, viclated college rules by joining a secret society

17 71b4a.

‘ - Y7 &ommonwsaith v. Tovnsend Fell, 11 Haz.. Pa. Reg.
179 (1833).

17940 111, 186 (1866).
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known as the Good Templars; whereupon thé faculty suspeﬁded
him until he should reform his‘purpose.and conform to the.
:‘rﬁies. His faiher, Leonard Pratt, having been refused manda-
mus compellinglthe college to‘reinstafe his son as a sﬁudeﬁt
at the college, appealed to the State Supreme Court for -

. judgment.

In tﬁe process of reaching his decision, Judge Wilsbn
pointed'out that Wheaton College was a brivate institution
receiving no aid from the state or from taxation. He stated
further that the trustees of the college had power from the
charter of the college "to adopt and enfofcé such :ules as
may be deemed expedient for the government of the instiéu?'ﬂ

tion,"180 MoreoVer, the Court gave judicial sanction to Whét

was common law doctrine when it said,

A discretionary power has been given them to regulate the
‘discipline of their college in such a manner as they deem
proper, and so long as their rules violate néither divine
nor human law, we have no more authority to interfere
than we have to control the domestic discipline of a

father in his family 181

Twpﬁ*v-one vears later a county court in Cumberland

Penmsyivania reexamined the doctrine without really afflrming

- fohs

or rejecting it; the case in point was Commonwealth ex rel,

18014

Id. at i&7.

38Lrys4,
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nuhHill V. M’cCauley.182 On September 26 1885 John M. Hill

"ian adult citizen of tho Commonwealth of Pennsylvania was ad-,‘fﬂf

mitted as a student to Dickinson College.f He made such
'excellent progress there that one year later on September 22

1886 he madaapplication for and was admitted to the last or R

I senior year of ‘the Latin course. Then, on November 16 1886

‘the faculty gathered 1n a meet1n° to discuss a disturbance
that had taken place on campus the week previous._ The Presi-
dent of the College Dr McCauley, had learned from a janitor,. ,
vRobert Young (who enjoyed no good reputation around the col-v
dlege), that "Mr. ‘Hill was there at the disturbance in great‘w;_
excitement brandishing his arms, making a noise, and running
up into the college and out."183 Dr. Rittenhouse,‘a faculty
member, told his associates that he had been told by a stu~
dent whose name was never divulged and who was .never summoned '
at any timc, that "he had observed Hill at the disturbance,
and that he, the student was surprised and disgusted "184

| Hill was then summoned before the faculty and ques-
" tioned about his coudg_cc. Hili, "pos_ing' a ,queétion“ himself, =~

- inquired as to what was meant by riotous conduct and was told

182pa, County Ct. 77 (1887).

Bhpn, -
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fhat "it‘was singing, rioting, andfth:owing‘ stones."lss .He
deniod'throwing stones and insisted that pfior to the‘distur~ -
- bance he‘ was studying., The disturbance, és ‘descril.:ed‘ by Pte'si-

| dent McCauley, consisted of "hooting, singing, making noises,
'throwing small stones against the front window, and a large
one thrown through the baok window with great force which
passsd through both rooms, and in close orokimity to some of

~ the faculty, and out the front one,"186 After“Hill's depar=
ture the faculty discussed the matter and determined that he
should he dismissed within twenty-four hou:s; -

| "The question before che‘Cour; Was whether the relator,
“"John Hill, was dismissed for Justifiable cause and if‘his dis-
" missal was in accord with lawful prooédure. There ne#er was
‘any,doubt'in the Court's mind thatvthewfaculsy“had the power
to enforce rules and regulations adopted by the trustees of
the college by reprimanding, consuring, or dismissing stu-
dents; the only issue was the procedure used to carry out the
investigation‘of guilt. In reviewing the process of investi-i N
gation used by the College the Court obsoiVed: ‘

" The tribunals of educational institutions should not,
Jn cases as the one before us, be less regardful of

1831hia,
B61bid,
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these fundamental rules, which lie at the very foundation
of the administration of justice, than the courts of com-
mon law., If it appears to a court of justice, upon the
proper application of one aggrieved by the action of those -
who control a college,  founded as Dickinson College is,
that he has been seriously aggrieved and injured upon a
trial by the faculty, not so conducted, it is obligatory
upon it to interfere and cimgel a recognition of the
rights of the complainant. ' :

The Court, noting a grbss lack of‘legal évidence_to
support the charges (witnesses were not even questioned) and
a presumption of guilt in the minds of the.faculty even pribr

to the questioning of student Hill, held

When guilt may not only be inferred but deemed estab-
lished on such grounds by a member nf a college faculty
it can hardly be deemed of doubtful propriety for a court
to hold that the form of procedure should at least be
regular and the cause of dismissal reasonable., We are
well satisfied that the relator had not such a trial as
he was entitled to under the laws of this state, and that
his dismissal from Dickinson College was therefore in-
valid, and you will render a verdict in his favor,188

In so holding, the Court made note of the plea by

‘respondents that

[t]he relation between student and professor is similar
to that existing between parent and child, and that there
would be as much justification for inuerference by the
courts with the discipline of the one as of the other,
and, further, that 1f they should assume to declare the
action.of a faculty invalid in a case like the present,
that there would be an end of all discipline in educa-
tional institutions and their efficiency would be greatly

187’d at 84,

18%4, at 83,
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impaired; if not utterly destroyed, while the courts
would be gsowded with a new and innumerable class of
s‘uit:ors.1 ‘ :

In response to this argument the Judge reminded res-
pondents that

There need be no apprehension of such direful results
from the declaration of the doctrine that the dismissal
of students from colleges should be in accordance with
those principles of justice which existed even in Pagan
times, before the dawn of Christianity, and which are
recognized as controlling in the determination of the
rights of men in every civilized nation on the‘globe;lgﬁ

The Judge went on to observe that there might be some
discussion as to what is meant by parental discipline when
applied to a man such as Hill who had already attained his

majority. R
And, even in the case of a minor son, the circumstances
would be rare, which could demand an expulsion from the
parental roof “and the hospitalities and associations of

~home. Not even if such circumstances existed, would any
prudent parent impose so serious a penalty, without first
consulting the primary sources of his information, and
freely communicating them to his accused son, and accord-
ing to him_the amplest time and opportunity to exculpate
himself,19] | - .

The Couré, therefore, in holding for plaintiff, fejected the

\ ,
unlicensed use of in loce parentis to justify any action,

18914, at 87.

190744,

13114, ae a7-gs.
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t hoﬁever arbitrary, by‘thé college. While‘hardly‘rejetting :
the use 6f the doctrine per sé the Court insisted that‘eQen
parents are oblloed to follow those basic principles of jus-
tice whlchkgerve as the hallmark of civilization and that,
‘therefore, those who attempt to act in the stead of a parent‘
. are at least as obliged |

192
North v. Board of Trusteeg of University of Illinois,19

though not as explicit in its support of in locogparentis

as Pratt v. Wheaton, is included here because it has been

cited by a later court as supportive of that doctrine;?"g3

It is interesting also bécause it ‘gives us some indicétion of
the kind of language courts generally interpret as in loco
parentis. |

The instant case involved the e#pulsibn of Foster
North, a student at the University of Illinois, for réfusing‘
to attend chapel exercises mandated by the rules of that insti-
tution. Plaintiff North petitioned for a peremptorz writ. .

of mandamus against the University to compel the Board to

reinstate him 25 a student.

137 I1l. 296, 27 N.E. 54 (1891) supra note 25.

1935400 Goldbexrg, supra note 161.
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The Court held that the faculty of the University
has the right to pass reasonable rules for the gdvernmeptfof
its students. The only questicn was whether the rules man-

dating chapel exercises were unreasonable; The‘Couft.héld

that they were not:

There 1s certainly nothing in this section of our consti-
tution of prohibiting this and like institutions of
learning from adopting reasonable rules requiring their
students to attend chapel exercises of a religious nature,

and to use all at least moral suasion and all arsumenta-
tive influences to induce obedience thereto,194& (Italics
mine, ) | S

And in languagé that almost takes us back to the Medi-
eval colleges, where religion and morals were part of‘thé_
daily routine of students and faculty, the Court.observed:

It may be said with greater reason that there is nothing
in that instrument so far discountenancing religious wor-
ship that colleges and other public institutions of ‘
learning may not lawfully adopt all reasonable regula-
tions for the inculcation of moral and religious princi-
ples in those attending them.+”?> (Italics mine.)

‘Zw‘those.days the colleges often assumed thevparental
rele of spirituval and moral indoctrination;lge‘ They had

- breoad discretionary powers and generally took full advantage

.1.9[*21. at 56.
' . o =
Lgsimlm.

P

1e e
*Jéﬁn Yiiliamson, supr: ncte 5, at 312.
’ I+ b ]
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" of the almost omnipoteﬁt pover vested in them by the doctrine

and the Courts.197 Besides, the Court continued in fatherly

tones, '"Many esteem it a privilege to be allowed to attend

shch exerci‘ses."198

One of the most frequently cited cases used to sub-

. stantiate in loco parentis was one heard by the Kentucky

Court of Appeals on December 11,_1913 in which J. S. Gott
brought action against Berea College, a private'institqtion
in Berea, Kentucky.199 In this case the Court stated une-
quivocally that the authority that the school has is directly

~derived from the doctrine of in loco parentis. Moreovér,_in

the instant case the principle was dispositive, though the

conflict was not between university and student.

| 197Brittain, supra note 8, at 725. See also North v.
Bd. of Trustees wherein the Court states:

"By voluntarily entering the university, or being
placed there by those who have the right to control him,
he necessarily surrenders many of his individual rights.
How his time shall be occupied; what his habits shall be;
his general deportment; that he shall not visit certain

- .places; his hours of study and recreation--in all these
matters, and in many others, he must vicld obedience to
those who, for the time being, are his masters." (Supra
note 25, at 55.} | '

198:+,

ic

et

19%ate v. Foveu Collage, 156 Ky. 376, 161 S.W. 204
(1213).
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| J. §. Gott conducted a restaurant in the small town
"of Berea, Kentucky that he had purchased on September l
1911 It was located directly across the street from the
Ipremises of Berea College and depended mainly on the profits
‘that arose from its student patronage. For many years it had»'
- been the practice of the college to publish in its "Student s
Manual" along with rules and reaulations governing student |
conduct a section headed "Forbidden Places.f During the 1911'
summer recess the college faculty, revis1n°‘the rules,}added-
- a clause,modifying.the section on forbidden places,and;this |
uas read to the students on‘September ll‘attthe first?chapel'
 exercise of the year. The rule read:
Eating houses and places of'amusement‘in Berea;‘not'con-‘
trolled by the college, must not be entered by students:
on pain of immediate dismission. The institution pro-
- vides for the recreation of its students, and. ample -

- accommodation for meals and refreshmant, and cannot per-:
mit outside parties to solicit student patronage for

‘ vain. 200

Uuriny the sevoral days following the publication of

the rulos, two ox three students were expelled from the col-
“lege for its v1olation. lhe mak ng of thaz s ule seriously
. damaged'the ap pell nt s bus1ness, therefore, since students

‘ were afraid nF pdtroniz:'.no it.

2007a, at 205.
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On Septcmber 20 Gott instituted action against the

College seeking temporary injunction against the enforcement
“‘of the rule and praying for damage of $2000, charging that

slanderous" remarks were spoken‘at ‘chapel against him to the

effect that he was a bootlegger and sold liquor illegally.

The Colleee argued that it was a private institution |
supported wholly by donations, that every student agreed.upon
admission to conform to the rules and regulations of the Col-
lege, and that, since practically all students were mountain
boys and Oirls and of very limited means. and cxperience. the
faculty had been compelled from time to time to pass rules to
prevent them from wasting their time or money and to keep
their attention on their studies.

The question, as the Court saw it, was whether or not
the College authorities were guilty of a breach of some legal
duty which they owed to Gott. In finding against appellant
the Court held:

College authoritics stand in loco parentis concerning
the physical and moral welfare and mental training of
- the pupils, and we are unable to se~ vhy, to that end,

’ 'thev may not make any rule or regulation for the governf
ment or betterment of their oupils that a parent could
for the same purpese. Whether the rules or regulations
Are wise or thoir aims worthy is a matter left solely to

the discretion of the autnorities or parents, as the case
may be, and, in the exercise of that discrerion, the
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courts are not disposed to- interfere,lunless the rules'
and aims are unlawful or against public policy 201

| The Court did not in fact find anything unlawful or
: unreasonable about the rule published by the College since
the right to enact the regulation fell well‘within the pro-_‘-
vision of its charter, Nor uas there‘any contract“or other‘”
relation with appellant to indicate that the’College'haddany}

_s‘pecial duty to him,

&

q‘" —

Finally, the Court observed that, even should the

rule be judged unreasonable Gott still had no reason to com-:

- plain, He was not a student nox did he have children nnrolled '

at the college

' For the purposes of this case the school in its officers

~ and students, are a legal entity, as much as any family,
and, like a father may direct his children, those in

| charge of boarding schools are well within:their rights
and powers when they direct their students. what to eat

~and where they may get it, where thny may go and what
forms of amusement are forbidden ‘ .

The Court‘completed its analysisvof the case with a

‘lengthy quote from People v. Wheaton College which included

- ¢the parental language used in that case. Thus we have here

the first of the cases in which the language in- loco_parentis

20114, ar 206,

20235, at 207,
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is used expressly and which serves as the point of law on

'which the case turned.

The next court case takes us further south yet to thej‘

state of Florida where. the supreme court of that state in

John B. Stetson University v. Hunt203 ruled in much the same“

pfway as did the court in Gott. "The two cases are similar in Mi .
kf that they are both dismissal cases and both involve action |
against private institutions. They differvin that the'doc-
trine, though recognized by the Court, was not dispositive

in Stetson v. Hunt ‘as it was in Gott.

On April 6, 1907 Helen‘Hunt, a student at‘John'B
Stetson University was expelled from that institution by the
President, Dr. Lincoln Hulley. The cvidence adduced indi-
cated that Miss Hunt was involved in disorders bordering on
rebellion for some time before the expulsion. Much of the
disruption, occurring in the“girls‘ dormitory, consisted of

hazing the normals, rinalng cow bells and parading in the

halls of the dormitory at forbidden hours, -and cutting the

.||2C4

20388 ¥1a, 510, 102 So. 637 (1924).

20h14, o+ 639,
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The Trial Court found in favor of the plaintiff

‘.Helen Hunt and granted her a $25 000 settlement. The_"

. Appeals Court reversed the dec1sion of the lower Court on

the grounds that the college trustees did not exceed the

bounds of their jurisdiction, the issue being that a- private

‘colleoe or university has the power to "prescrrbe require-"
nts for admission and rules for the cBnduct of its students,

and all who enter such institutions‘as students‘impliedly

agrez to conform to the rules of gouernment;"205 |

Moreover, the Court reinforcéd the holding of‘Gott:
regarding the role of surrogate parenthood played by the Uni- I

versity when it said:

As to mental training, moral ‘and physical discipline,
and welfare of the pupils, college authorities stand in
loco parent:is and in their discretion may make any resu-
lation for their goverument which a parent could make
for the same purpose, and so long as such regulations do
not violate divine or human law, courts have no more
authority to intexfere than thczrhave to control the.
domestic discipline of a father in his family,4Y 206
(Italics mzn_.) ' ‘ p

‘Interestingly enough the Court used a"case involvinO'

secondary schoois, Vermillion v, tate ey *el an]ehardt to

sunporf the notion that the Prcszdent in acting 1n his

| 705Id at G40,

2069434,
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hcapacitv of disciplinarian, is feally a'sobstitute pafent'

He stands for the time. being in loco parentis to his
pupils, and because of that relation he must necessarily
. exXercise authority over them in many things concerning ‘

- which the board may have remained silent. In the
schools, as in the family, there exists. on the part of
‘the pupils the obligations of obedience to lawful -com-
mands, subordination, civil deportment, respect for the
rights of other pupils, and fzdellty to duty.207 S

The Court then made reference to the common law ori-
gins of the doctrlne when it stated "These obligations are
'inherent in any proper school system and constitute, so to‘

- speak, the common law of the school."zos_v' | |

' _ Ane ) . -
Anthonv v, oyraCUseégg was mentioned by one Court as

"[tlhe classic case appiying‘the in locohparentis aobrosch."21o
This case like the five preceding ones involves the oismissal
of a student and is similar to g;l; and North in that the
action involved a stateisupported institution.

Beatrice Anthony brought.action against Syracuse Uni-
versity on the grounds that she was dismissed from‘that

 institution in ‘an arbitrary and unjust manner. She had

20772 Neb. 107, 110 N.W. 736, as aquoted by Stetson v.
‘Hunt, supra note 201, at 640, : '

, 4087'11(1

i isc, 249 (Sup. Ct. 19?7), rev'd 2A4 App. Div,
AB? 231 W,Y.5. 435 {1928), supra note 27.

Goldbexg, supra note 163,




entered that university in September, 1923 at the age of
‘.vseventeen. On or about the sixth of October, 1926,,she was:
;»notified by the Univers1ty that she was 1mmediate1y dismissed
}from the institution. No statement of reasons was afforded at
thatvtime nor any‘ogportunity to answer charges of misconduct
“or‘delinquency offered,' Thevshock of the dismissal to plainf
i‘tiff was so severe‘that it resulted in a weekk;confinement‘
in the school's infirmary.: Action‘was then brought against
‘the University to have her reinstated as .a- student in such a
way that would have the effect that she was never dismissed
Judge Smith in handing down the decision in the |
trial Court, ordered her immediate reinstatement on the’
grounds that the University exceeded its powers when 1t o
‘refused to give reason,for,its}actions. ‘He noted that the
relationship between student‘and univers1ty is,a'contractual
one and for that reasons is subject to the laws of JUStlcem.
’which :ule against arbitrary dismissal.‘ In the process of
reaehing’his dismissal he mentionedthe doctrine of:in loco
- pazen ntis |

‘So far as infants are concernad, university and college
authorities "stand in lcco parentis ccncerning the phys-
ical and moral w=elfare and mental training of the pupils,
and to that end they may make any rule or regulation for
the government oxr betterment of their pupils that a parent

- could for the same purpose. UVhether the rules or regula-
tions are wise ox their aims worthy is a matter left
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solely to the discretion of the authorities, and in’ the s ;;]

~exercise of that discretion the courts are mot: diSposed
- to interfere unless the rules and aims are. unlawful or .
‘against public policy."210 (Citation om1tted ) oo

‘The Appe11ate Court reversed the decision of the
‘loWer Court. In finding for the University, however the :
- _Court held that the: institution must indeed have reasons for

' dismissal stating two grounds upon which dismissal may be

" based : The second of those reasons reinforced the standing offifif.

.‘the school in loco parentis"

The Uniwersity may dismiss a qtudent for rcasonsfalling\
- within two classes, one in connection with safegvarding
- the University s ideals of scholarship, and the other

in connection with safeguarding the UanPrSltX,S moral

atmosphere.211 (Italics mine ) , -

Moreover, the Court stated that it would not disturb
‘Lsaéh aCtions\without good'reason since "the University author-
" ities have wide discretion in determining what situation does
. and what does not Fa11 with in the classes mentioned and the
courts would be slow indeed in disturbing any decision of

the Uni'versii;y'authorities‘inthis.respect.'.'21l

T Anthony v. Syracuse, 130 Misc. 249, 256 (Sup. Ct.
S 1927), B R
3 "2?31 N.V.S. 435, 440 (App. Div. 1928), supra note'27a o

2331144,
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Another case c1ted in Goldberg as following the doc-
trine214 was heard in Butler County by the Ohio Court . of
Appeals in 1931,215 Plaintiff, Jean West, dismissed from
Miami University's Normal School because of grades; sued |
. for a permanent injunction against the dismissal The Court -
of Common Pleas granted the inJunction but the Appeals Court
reversed that dGCision. | |

The Court, in finding for defendant,~quotedlfrom‘the
statutes enacted for the creation of that UniverSLty. The‘
statute, among other things, stated that the UniverSLty was
instituted "for the promotion of good education, Virtue,'

religion and morality ¢ o "216 The Court, not que.tioning
the paternalistic role of the University;noted that as long
as‘rulesvmrerun:enforced unreasonably‘and arbitrarily it‘
would not interfere. Even plaintiff recognizedlthehrule~
making‘power of the schools. She COntended3that§ |

| ITlhe university and school . . . are open to all citi-

~zens, who have the rights to continue as' students there
in. as: lon, as their conduct shall not offend against

?1480e GOLdbﬂrg, supra note 163

‘ 215jest v, Bd. of Trustees of Miszmi Univ., 41 Ohio
App. 367, 181 N.E. 144 (1931). . ,

20618, ot 147

/e
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o reasonable rules, requiring order, decencx and decorum.217
(Italics mine ) R ‘ , SR ,

A Soore,of‘Years'Later |
It was not until twenty years after West that the

""next in - loco parentis case appeared - The most significant

| {fthing about Pyeatte V.. Board of Regents of OkLahomaZIB is :

‘”i-that it has served as a landmark case- for dormitory suits
that have arisen in the late- s1xties~and early seventies o
since it dealt with the r1ght>of the Uhiversrty~to mandatet
dormitory 11v1ng for certain students whiie oxemptlng others
and to pass regulations for their supervision. ‘What is‘
significant in the instant case is that some of tne language
the Court used was parental in_tone; anddwhile not dispositive,
certainly indicated the mind of the Court regarding the nature
’of the university-student relationship°

‘Plaintiff, Mary Pyeatte, owned a private home near

‘the University of Oklahoma mhichvshe used as a kind of.
boarding house fer students attending the University. On
September 10, 194? the Board of Regents of the ﬁniversity of

0Oklahoma adOpted a resolution requiring that undergraduate

217_1_(_1_. at 148, |
218102 7, Supp. 407 (¥.D. 2kla. 1951).
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'i*married and unmarried students be requiredvto live~inUni-
lversity’approved dormitories or'familvdwellings, 'and;-j .
ufdspecifying the housing units by name. There werecertain
exceptions listed. 4s a result plaintiff hadvgreat'diffi-
"culty f11ling her rooms since;univerSity housing was generally
, ‘adequate enough to accommodate most students.
| The gravamen was not that the University of Oklahoma_
~Jillicitly passed rules governing the. admission of students
but rather that '"the effect of the rules is to prevent her o
from contracting With the students for room and board and
itnat such prevention is a Violation of her liberty to con-
tract. n219 Plaintiff argued further that the university by
“such rules ‘and regulations was discriminating against her in
that it allowed students to reside in some homes while not in
others. The-Court reJected‘both arguments holding that
plaintiff’s riOh“ to contract was not unlimited. and further
that the University had good reason for its rules and had
not capriciousiy and arbitrarily passed them to deny Pyeatte
her equalvprotection rights; At this juncture the Court

used language parental in tone:

0 . -
21’1’:]. an 414,
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This court cannot, in light of the evidence and in con=-
travention of the good judgment of the Board of Regents
of the University of Oklahoma, say that the action taken
was unreasonable or arbitrary. The state has a decided

interest in the education, well being, morals health,
safety and convenience of its youth.Eﬁo »(Ipalics‘mine.)”

The Court went on to state in terms morevcleérly parental:

It cannot be questioned that proper housing for students
is an integral part of the responsibility placed upon -
the authorities of the University of Oklahoma. ' The great
majority of the students must have a home awvay from home
while attending school at -the University, and it- is incum-
bent upon school authorities to see that all precautions
are taken to insure that not onlz adequate but also
suitable housing is available.22 (Italics mine.)

A 1959 case cited hy the Goldbaerg case as one of
"recent cases" that have "followed the doctrine"zzz.andnwhich
used such language to describe the university mandate as the

"teaching of good manners and good morals" is Steier v. New

York Stéte Education Commission.223 Plaintiff, Arthur Steier,

arguing pro se, contended that he was dismissed from Brooklyn
College, a2 public institution of higher education in the city
of New York, without being afforded due process. He had as-

sumed, allegedly, the role of a reformer of the College and

22014, at 415.
22ira. ar 413,
2228"‘ r; b . -

2e (oldbeilg, supra note 163,

223271 P.24 13 (24 cir. 1959).
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sent several letters to the President containing bitter and
‘1ntemperate langusge. In the wake of those letters plaintiff
was suspended on two different occasions and ultimately dis-
missed. |
| The District Court dismissed plaintiff's complaint
_‘that'thevCollege's action deprived him of his constitutional
rights, particularly those guaranteed by the Fourteenth
Amendment. It held that the College had not acted arbitrar-
ily and unreasonably But rather that plaintiff had violated
thé use of the Bylaws of the Coliege requiring that students
""shall conform‘to the requirements of good masners and good
morals."z_z,4 Plaintiff Steier then took the case to the Fed-
eral Circuit Court. The Appellate Cosrt, however, affirmed
the ruling of the lower Court and once again dismissed the
complaint. In reaching its decision the Appeals Court
reinforced in a sense the parental role of the College by

the followiag obiter dicta:

One of the primary functions of a liberal education to
prepare the student to enter a socisty based upon prin-
ciples of law and order may well be the teaching of
"good manners and good morals.'225 :

724161 F. Supp. 549, 551 (E.D. N.Y. 1958).

223273 F.24 13, 20 (2d Cir. 1959) . .
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Finally, plaintiff never cuestioned (nor did the
Court) the right of the College to pass rules governing moral
behavior.' For plaintiff
[A]lrgues that he was unaware of the nature of his mis-
conduct despite the fact that he was specifically told
. wherein his acts departed from. good manners and good

morals in the academic community.

Carr v. St. John s University227 is another case not

~using the express language of the doctrine yet listed as |

" also "following the doctrine” by Goldberg.zzs Carr is simi-
lar to Gott in that they both involvaiprivate institutionsA ,“}
and vet dissimilar in that this case involved the diSmissal;f
of students, |

In the instant case Howard Glenn Carr, a student at

St. John' s Univer81ty, a Catholic College in New York was’
married in a c1vi1 ceremony to Greta Schmidt. Such a mar-
riage is forbidden by the Canon Law of the Roman Catﬁelic
Church.‘ For their action plaintiff Carr, his wife, and the

two witnesses were dismissed from the University.

ZZETden

- 227531 N.1.5. 2d 403 (sup. ce. 1962), rev'd, 231 N.Y.S.
2d 410 (App. Ddwv. 19€2),

MM?ZSGoldbérg, supra note 163,
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- On July 2, 1962 the Supreme Court of’ Kings County

"’ overturned the action by the University on the grounds that

the regulation pursuant to which the petitioners.were dis-
missediwaS'unreasonable in that it was overly hroad and vague.
" The regulation in question read as follows: |
In conformity with the ideals of Christian education and
conduct, the University reserves the right to Jismiss a
student at any time on whatever grounds the University
judges advisable.229
The Appellate Court, however,}in‘reversing theilower
court decision, noted that petitioners understood that Chris-
‘tian‘conduct meant Catholic conduct and were‘therefore fully
aware'of the implications of‘their actions. Infindingﬂfor
the defendant University,’however; thehCourt}rejectedlthe
notion that dismissal could bevarbitrary or‘unreasonable,
thus calling into question_the last part of,the regulation,

"on whatever grounds the University judges advisable."

Six Cases Against the Doctrine

All

e

“he cases reported heretofore have been suppor-

tive of the doctrimne of in loco parentis. It was not until

February 28, 1967 that the first case of record appeared‘

- 22%arr, supra note 227, at 409-10,
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:reJecting the doctrine as applicable in higher education._,-dﬁfff

?Thereafter, five other courts in fairly rapid succession,;m ‘

“'.ftfour in 1968 and one in 1970 followed the 1ead of the 1967

ﬁ%ﬁhcase and indicated that they felt the doctrine no longer had

“’g;gany place in institutions of hiOher learning-‘ It Sh°“1d be

‘f”fnoted however, that in 1one of those cases was theﬁdoctrine rjiF

\fff*of in 1oco;parentis the issue._ Comments about the doctrine

‘..were made generally as obiter dicta. C%Tij?v B

The first of those cases reJecting the doctrine was

- heard in Callfo nla bv the Court of Appeals First District

in 1967.230 It involved the dismissal of students from the
_University of California on the grounds that they partici-
pated in campus rallies.~ The trial Court held in favor of -

I

the Univer31ty, later that. ruling was upheld in the Court of

Appeals.

Plaintiffs, among. whom was Arthur Goldberg, a former

fistudent of the University of Calirornia, participdted in .

© - one portion of which is reported below~

rallies on the na'npus to protest the March 3 1965 arrest of
| John Thomsow a nev student who had calried a sign readino

"Fuck Verb "1 The Court described the 1nc1dent in some detail,

~
e

230goidberg, supra note 163.
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Goldberg was charged with: having organized and parti- .

" cipated in the March 4 rally held on the steps of Sproul
Hall to protest the arrest of Thomson, acting as modex-

- ator for the rally and in the course thereof addresSLng
‘the persons assembled by repeatedly using the word "fuck"
in its various declensions; on Friday, March 5, with
moderating and speaking at another rally conductcd from
the steps of the Student Union Building utili21n§ the -
terms "fuck, bastard asshole, and pissed off "2

o The other plaintiffs were charged with similar behavior-
’Klein with using the word "fuck" in the course of his state-_

: ment and later on in Room 2 of Sproul Hall w1th quoting

1

several passages from Lady Chatterly s Lover wherein‘the‘
work "fuck" appeared several times; Bills”with‘manning a‘_'
table on March 4 to raise money for the defense of Thomson
on which stood a container called "Fuck Fund;" Zvegintzov |
- with 1eading a cheer in the March 4 rally that consisted of
first spelling and then shouting the word "fuck "232 | |
In the wake of their dismissal plaintiffs contended
that their First Amendment rights of free speech were B
- v101ated by the UniverSLty action, that the regulations of the
UniversitJ r-\n;.ormad against them were aO broad and S0 vague
as to further a““iage those rights, and tnat finally they

were denied due process in the manner in which:the,dismissal

231

Id. at 4706,

23274, at 467,
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%wg;was conducted that 1s that the Committee did not follow the,fﬁ%f

fﬂfprules of evidence generally aPPIicable in judicial Pro-ﬁf:1b3f5ff

?lviceedings. - _ S A
The Court reJected all three complaints holding thatfi
°Constitutiona1 rights are not absolute, that they indeed are
ﬁ‘subJect to reasonable restriction, and that plaintiffs were
not denied due process by the University (noting that crimi-
nal proceedings are different from those conducted on a-
‘univers1ty campus), and finally that "the UniverSLty s dis-h .
~c1plinary action was a prooer exercise of its inherent generalfd
powers to maintaln'order on the campus and to exclude there-
mwfrom those who are detrimental to. 1ts well being "233 B
B However, in a kind of trend settlng fashion the Court,
for the first time 1n-the~1ong history of the doctrine,castv
a judicial glance of disfavor]toward it Whenkit noted‘as"

" pbiter dicta'

For constitutional purposes, the better approach as
indicated in Dixon, recognizes that state universities
should no longer stand in loco parentis in relation to -
their students. : :

in- 1963 £four cases were heardidealing with in loco

parentis each in gurn, rejecting, as did Goldberg, its

23314, at 473.

23419, at 470,
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"”furtherjuse in}controlling‘students on the collegefcamousq
today. | | | | B {
| The first of those cases was heard in February of.
‘that year involv1ng David Buttny, a student of the Univer-
| sity of California, along with other students of that }
University and Joseph Smiley, President of the University 235 ;'
| Plaintiffs, Dav1d Buttny et al.,‘admitted to taking partineapro-
test in which they physically blocked the entranceways to
the Placement Service offices. of the University where an
officer of thc Central Intelligence Agency of the United T
States was wa1t1n° to interview students. For their action"
nine plaintiffs were suspended with the right to. reapply |
for admission after the 1968 spring semester, nine were sus-
pended and immediately readmitted, and four others were put j"h
undei probation, . o
| - Plaintiffs argued that the rules on which defendants“
 based Jurisdictlon did not exist, that they were at best
vague and’ ovcrbroad and that their constltutional rights of
‘»equal protectlon under the law were v101dted
| mhe Court held against plaintiffs and summarily dis-

missed the action. As part of its 1r'*ument the Court noted

235Buttny v. Smiley, 281 F. Supp. 280 (D.C. Colo. 1968).
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Mf*#The right of the University """ administration~to invoke itSj
S fgdisciplinary powers in this instance need not, be. entirely
.../ bottomed ‘on any. published rule or regulation. As Pre=..
" violsly noted, it is an inherent power’that the’ school
“lﬂﬁgadministration authorities have to maintain order cn’ its
.. ‘campus, and to afford:students, ‘school: officials, ‘em=- -
. ployees and invited- ‘guests “freedom of movement on-the "‘
... campus 'and-the ‘right of ingress and egress to th“ e
-:ischool's physical facilities.236 R

However, the Court stopped and observed in'language

clearly obiter dicta (taking for the time the side of the

‘ _students)

,‘gWe agree with the students that the doctrine of In Loco e e
Parentis 1is no longer tenable in a university community,¢'~]ﬁ;;
"and we believe that there is a trend to reject the - .
_ authority of university officials to regulate "off-i;- e
.campus" activity of students. ‘However, that is not. to "i‘ o

say that conduct disruptive of good order on the: campus
should not properly lead to disciplinary action

The second of that 1968 foursome involved action by‘
;‘expelled Louisiana college students against the College for
'inJunctive relief to redress an alleged violation of‘consti-
‘tutional rights involving both the First and Fourteenth |

Amendments.238,

Plaintiffs, twenty-six students, were dismissed from

Grambling College, a black college in Louisiana, for,illcgal

2361a. at 288,
2371bid.

R _ 238'andels v. Louisiana State Bd of Educ., 281 F
;_Supp,‘747 (Ww.D. La. 1968)
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:Lb;activities that”resulted in the complete paralysis of that

‘d7sinstitution. The oemonstrations began on October 25 1967
uiunder the leadership of a student group known as. the "in- )
"‘formers. They took the form of marches punctuated with .

. ‘yelling and clapping,'"sit-downs " and giant meetings in thev.l

'}z:auditorium. The student activxty culminated on Thursday, :

| dOctober 26, in a demonstration which resulted in the

*physical seizure of the college administration building.‘

Oftices and classrooms in that bullding were made completelyif“"

inoperative.; on Saturday the National Guard was called in
"to restore order.' On Monday, October 30 the Interdepart-f

.: mental Council announced that twenty-nine students among o
.;whom were the twenty-six plaintiffs named in the instant |
:‘case, were expelled. | | ER

| Since due process had not been observed in the‘ori-nb

- giﬁal expuISLon, the Council on order from the Court held '

. v : C
'.another hearlng in whlch the orlginal expulsxon was upheld. '

»j,Counsel for the stuaents then requested a hearing before the _ﬂf,f

fpState Board OL Education. This-was granted and a hearlng
r:de novo was conducted At the conclus10n of that hearing the
'ihoriginal action o/ thne College was once’ again upheld where-
m'upon‘plalntlffs requested a Temporary Restraining.Order and
:; injunctive relief on the grounds that_their'constitutional
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ll}rights of- free speech were: violated that due process was

‘thsdenied and that the Judges were discriminatory in their hj-’
f"action. | | | f | ' .
- . The Court wh11e agreeing w1th plaintiffSthat due
';process was denied in the. original expulsion, refused to .

’i‘allow that 1t ‘was not present in the lengthy hearing de novo

d‘bY the State Board of Education.‘ Furthermore, Judge Dawkins B

'could see no legal cause of action justifying the physical
fseizure and retention of property.. A11 causes of action by
plaintif s were dismissed | |

In wr:.tina the case Judge Dawkins 1nc1uded the‘”
history of the relationship between the university and stu=--
dent. He discussed two theories that have been traditionally
used to characterize this-relationshipg_that"is,'contractsi"

and in loco parentis;239 " He had this to‘say abouththe coumonl

iaw doctrine of in 1oco parent1s°

« « « a parent could delegate a part of his parental
authority during his life to the tutor or schoolmaster,
who was then “in loco parentls " with such -allocable
~portion of the parent's power as was' necessary to

answer the purpose for which he was pﬂwloyed - The’ doc-
trine primarily has been used as a dzfense in suits .

- involving potential tort liability of*school:teachers

'~ when administering some type of corporal punishment to
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. preceding, a search and seizure case.243 :

zﬁifsrudents of tender Years. Viewed in this llght thelltfl
. doctrine is of little use in dealing w1th our. modernj‘r;
o "student rights" problems . RIS S

After discussing both theories the Lourt stated'ﬁfhk”iw°l

Regardless of which theory may be applied it now is;v[ﬁf
generally conceded: that: colleges and- universities have L
~ the inherent power to ‘promulgate- reasonable rules. and
-regulations for government of the university com-“'
munity.241 (Italics mine ) c .

| it appears that the Court was hesitant to dismissl;"'.‘
4the legal use of the doctrine by a College and was more con-clylz
o cerned with the fact that an institution of higher learningkrf'fl
had rule-making powers within the 1imits of due process as ]ff]f’
fspecified by Dixon.zéz, | - ‘ -

Moore V. Student Affairs Committee of Troy;State

K Universzty, heard in May of that year, was, unlike the two 'r”

On February 28, 1968 the dormitory room of Gregory

fl woore, ‘a student at Troy State was searched by the Dean of

Men and two agents of the State of Alabama Health Departmentii;;ff

| din tne presence of plaintiff but WlthOUL his permLSSLOn. _

242p3%0n v, Alabama State Bd. of bduc., supra note 25.- ;

N

43284 7. supp. 725 (D. C.‘Jla.‘l968)
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'They found in their search a matchbox containing a vegetable
‘matter ‘later identified as marijuana. Plaintiff charged_.
violation of Fourth Amendment rights and dﬁe process, The
Court foupd that due process had indéed been accorded plaino
tiff and that reascnable search waé not forbidden‘ﬁy the
; Fourth Amendment . -

Judge Johnson, hbwever, made the following obiter

dictum about in loco parentis:
The college does not stand, strictly speaking, in loco
parentis to its students, nor is their relationship
purzly contractual in the traditional sense. The rela-
tlonship grows ont of the peculiar and sometimes the
seeg&zgly competing interests of college and student . .
It was the Court's view that the regulations and
their enforcement should be judged in accordance with their
necessity in maintaining discipline and the "educational

. atmosphere," rather than in terms of such "legal" entities

as in Joco parentis or contract.245

The last of the 1968 cases was heard in the United

States District Court in Wisconsin by James Doyle with

28415, at 793.

2855h 14,
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' one of the attorneys for plaintff none other than William IR

'Kunstlcr.zl_*6 .
Paul Soglin dnd a few other students at the Universi-
ty of Wisconsin, alleoed to be mcmbers of the Students for a
Democratic SOCthy (Madison Cnapter), were charged withluuﬂng
taken p&rt in a demonstration on October 18, 1967 that re-
sulted in the disruption of activities on that campus._ They
were notified on October 19, 1967 by defendant Dean Kauffman
that they were in violation of Chaptcr 11.02 of the Laws and
Regulations of the University and that they were suspondnd
from the University pending hearino bofore the Committee on
Student Conduct and Appeal. The specifications of the
charoes were that the students, among othcr things ‘kad:
I. Intentionally, denied to others theii right to: inter-
view for jobs with the Dow Chemical Corporation and to
carry out that purpose did:
a. Intentionally, rhysically obstruct and block the
hall and doorways of" the f1rst floor of the Commerce
Building:
b. Intentionally deny to persons who desired to
interview with DO£ ghomical Corcnration their right

to do so; . . , .24

The foregoing charﬁestalonn with others listed in

the transcript of the trial were all alleged by plaintiffs
246305113 V. Kauffman, su Fra note 32,
28733 ¢ un;
- e
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to constitute "1. Misconduct, as well as 2. A violation of

‘tChapter 11.02 and 11. 15 of the University Pollcies on Use of

Facillties and Outside Speakers n248

Judge James Doyle held that the standafd of "mis-

conduct" alone "may net serve as the sole foundation'for the
imposition of the sanction of‘exéuision, or the Sahetion oft
suspension for eny significant time,‘throughout the entire
range of student life in the univefsityt"zag He held further

that Chapter 11.02 of the Laws and Regulations of the Un&-

versity of Wisconsin was "uncontitutlonally vague,"

Assuming, again with difficulty as was true with
"misconduct' as a standard, that the term "lawful means
which do not disrupt the operations of the university"
is sufficiently definite to avoid the vice of vagueness,
I conclude that it is overly broad. As explained above
(at page 985), vhen the end can be more narrowly achieved,
it 1s not permissable to sweep within the scope of a
prohibition activities that are: constltutlondlly pro-
tected free speech and assembly.

In the course of coming to his decision the Judge
discussed briefly the various models used to describe the

university-student relationship: "parent-child (in loco pa-
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vreggig); owner-tenant; parties to a contract;"251 He com-
mented on the changing relationship between the courts and
the schools, tracing it to the radical changes that have
occurred in the nature of the educational institutions
chemselves and in the radically altered'relationship between
; youhger.and older people in present day American Society.
"These changes‘seldom have been articulated icrjudicial
‘decisions," he observed, '"but they are increasingly ree‘
flected there."252 | |
The Courc then made clear its position on the doc-

trine of surrogate parenthood with the follcwing dicta:

The facts of 1life have long since undermined the con-

cepts, such as in loco parentis, which have been invoked

historically for conferring upon university authorities
virtually limitless discipllnary dlscretlon.

Judge Doyle further observea that "for some years the mean
age of American college and university students hasebeen\
- mere than 21 years, and that among them are more over 30

- years ithan under 18_n254

25334, ar 986.
25214, at 955-86.
25314. at $36.

2541bid,
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Almost as if he were viewing the funeral rites of
that ancient doctrine the Judge, sounding a bit like Words- ‘ i' ;Q
f wortn, added rhetorically |

The world is much with the: modern state university. Some
find this regrettable, mourning the passing of what*1s
said to have been the old order. I do not share this
view., But whether the developments are pleasing is. .
" irrelevant to the present issue. What 1s relevant: is
~that the University of Wisconsin at Madison- may continue
to encompass functions and situations such as those which L
characterized a small liberal arts college of the early L
20th century . . . , but that it encompasses many more . R
functions and situations which bear little or no resem-
blance to the ''models' which zppear to have underlain,
and continue in some cases to underlie, Judicial res-
ponse to cases involving college or university disci-
pline.2

And then, with a bit of sarcasm, perhaps, Judge Doyie, re-

calling earlier in lcco parentis cases and the relatively

minor issues involved there and all too aware of the vio-
lence that struck universitv campuses during ‘the middle
and late sixties, added:

What is relevant is that in today's world university dis-
ciplinary proceedings are likely to involve many forms

of misconduct other than fraternity hazing or plagiarism,
and that the sanctions imposed may involve consequences
for a particuiar student more grave than those involved
in some2 crimingl court proceedings. 6

2557h14

2551p1d.
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On July 10 1970 in the. State of Loui51ana, a three-

,h‘Judge court heard the case of Pratz V. ,ouisiana Polytechnic

= Institute.257 It was a class action suit for declaratory
- judgment brought against a mandatory housing po’icy that re-‘-‘
quired students to live and eat their meals iu colleae
g‘facilities. The section of the housing policy under attack
read in part as follows. | | o :V ‘.
'fIt is the policy and philosophy of higher education in ,
 the State of Louisiana as interpreted by this Board . . .
that all unmarried full-time undergraduate. students,;,.‘
‘regardless of age or whether or not emancipated are
‘required .to live in on-campus rpqidence halls as long ‘
as space 1s available. ' S
Defense based its argument principally on the
: ‘grounds that the parental rules embodied in their policy -
' manual are based on the soundest of educational principles. =
;Defendant Univer31ty argued that educators the country over ,
' e5pousea the value of thev"11v1ng and learnino concept" (a |
: tnoory frequenelv utilized in dormitory SUitu) and that the o
“regulations enforcing that_concept had the "highest educa-
- tional value and should_be‘enforcedvas being in the best‘"

~interest of all niudents, present and future.'239

257376 7. Supp. 872 (¥.D. La. 1$70), supra note 162,

25814, at 875, )

-~/

ﬁQ —
‘S’Ld. at §77.
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The Three-Judge Court, using Pzeatte as precedent

. found nothing discriminatory in the parietal regulations of . -ufffz?

fgffthe college wherein certain students were exempted from B

{“?fliving in university housing where others were not, nor any-:f:f,ff

' thing unconstitutionally violative of a student 8 right Lo
‘t“.priVacy or freedom of movement. - ‘ |
In a footnote, however, the’ Court paused to define‘

the word parietal and to distinguish it from in loco parentis. 5

" In the same note ti.e Court made c1ear its attitude toward

that doctrine :

‘In one of their main thrusts, plaintiffs assert the doc-
trine of "in loco parentis" is dead . . . . Defendants
point out the Louisiana educational institutions have
‘never attempted to operate under a theory of "in loco
parentis" because of the tort 1liability which may have
attached as a result of such assumption.

We tend to agree with that line of thinking which

- states that the modern college or university, which has
in attendance thousands of students, even if it should, 1is

~ 1ll-equipped to regulate the off-campus social and moral |
lives of its students, thus making futile, and perhaps
improper, any attempt to act 'in loco parentis,'260

Thus Gid Pratz bring to an end the string of cases

beginning in 1967 that looked with disfavor at the utiliza-

- tion of the ancient doctrine of in loco parentis to modern

campus problems.

26034, at 276-77 a.2.
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One Case ﬁore

‘The last of the cases on in loco parentis is signi-

~ ficant not only because it is last but because it challen,_.,es
in its summation the statements of a previous case. That case

~1s Evans v. State Board of Agriculture.261 It was heerd by

the United States District Court in Coloradowon.May 4, 1971
and involved action by Studentsfof Colorado State University
agiinst the President of the University. The gravamen'of.
the complaiint was that 4 policy statement adopted by the Uni-
versity and ordexred by the tdte Roard of Agriculture, theA
governing board,'was violative of plaintiffs First Amandment
rights. The poliicy statement under attack forbdde the use. of
the university dellltleS for any purpose other than that for
which the facility was intended; demonstrations were,the
primary target of the policy and more specificélly a demon-n
stration such as the one that had occurred only hours‘before.

During the intermission of a basketball game between

Brighan Young University and Colorado State, pom-pom girls

‘

om Brigha Toung were perrormln on the floor‘when suddenly

a group of peoplo swarmed onto the gym floor carrying signs

In protest of alloged discriminatory practices on the part of

2

6lassg 7, Supp. 1353 (D.C. Celo, 1971).
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Brigh1m Young UniverSLty. A fight erupted and campus police
as well as those from the City of Fort Collins were called
in. During the melee which ensued a- "flaming missile" was
‘hurled onto the floor and a large angle iron was thrown
" striking a press photographer on the head almost killing
him. In general the rage of the,crowd;rose to such a danger-
ous pitch that only the most_tactful and thoroughlyprofes-'
sional behavior of.the policemen‘kept the‘situationfromv
developing into‘a full scale and bloody riot. |
Judge Winner, obyiously moved by the actions of the
police and by the serioosness of the occasion and mindful of
another tragedy which had occurred in the small town of Kent,
Ohio, only the year before (on the'anniversary of this very
trial), commented: |
It WOnld be‘unfair to fail to”comment,upon the remark-
able tact, restraint and professicnal skill exhibited
by the pOllCC in their handling of an explosive situation
which was pregnant with possibility of develojment
into a Kent State tragedy. The police handled a group

of hooligans without injuring anz oF them and without
serious injury to anyone else,20 ” T '

e o it 0

The next day, in the tense atmosphere of all that had
just occurred, the University authorities vrote the policy

that was later to come under fire from plaintiff Evans and the

T A ade TOET
Ta. at 1355,
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others. ‘The Court held that although the policy was written:7jrhﬁj

"ihastily and without much specificity, it was nevertheless
:“"drawn with adequate certainty" ‘and was "reasonable "263
The Court went on to state, almost passionately.;fuf_l?{
The record shows the exercise of great patience on the C
part:- of the University officials, and it is: only because
of thelr tolerance and patience that there has been -
more or_ less "peace in our time" on the school' TcF"“
campus. ~ I | - »
Judge Winner, in‘reViewino the films of the'events“‘
‘of February 5, 1970 in- Moby Gymnasium, commented that they
left little doubt "as to whether the students' conduct of
‘1;that‘night . .. should be characterized as Juvenile or in-‘ii.
‘fantile e o o o &n infant would not have had the strenoth to -
throw the'steel‘missile which could so easily have caused
death."265 L | I
In reaching his conclusion, namely that plaintiffs
had =0 grounds for action, Judge Uinner cited EEEEEZ wherein

Judge Arraj bbdted that students, upon enrollment in a col-,"

'-1eoe, do not ikts facto have a right to absolute immunity or -

to any sPecial cons1derations, anc certainly'not the right to

26374, ap 1361,
264 1bia,
28374, at 1360,
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. 5violate the constltutional rlghts of" others.?66 IntereStln8'7~

*ly enou"h the Judge in Evans c1ted that. very.passaoe in

Buttny which rmJCCted the f"‘rther use of in 1000 parentis..__“".i‘

“Judoe Winner, however, took eXCeption with uttnx on this

;f-point and argued that perhaps 1n loco parentis was’ still a

~viable legal doctrine-- o
Students rtghtfully seekinO enforcement of thelr :
constitutional rights must accept the duties of respon-‘t
- sible citizens, They must not confuse their constitu-
tionally protected right of free speech with an illusxve
and nonexistent right to violently disrupt. They ‘cannot
be adults when they choose to be and" Juveniles when: that
course of conduct appeals to them more. Buttnz,uays,v
"We agree with the students that the doctrine of "In
Loco Parent1s' is no longer tenable in a un1ver51ty com-
munity,’ but conduct such as that with which we are here
faced gives cause for pause to wonder if the law may not
be forced to retreat to the earlier In Loco Parentls‘
doctrine.%%/ (Italics mine.) ‘

To reinforce its incllnatlon the Court went on to

The comments of Justice Blackman in Esteban bear repeating
(415 7.2d 1073, 1089): "These plaintiffs are no longer
children. While they may have been minors, they were:
beyond =k~ age of 18. Their days of accomplishing ends
and stai us by force are at an end. It was time they as-
sumed at least the outward appearance of adulthood and

of uanhoon. The mass denial of rights o7 others is
dresponsihiz and childish. 3o is tne defiance of proper
college administrative authority."268 .

[AY

.

2607, at 135

267314, at 1360,

[Cad

2585014, 1w



Thus, one year after the Kent State University

L ;tragedy, on the very anniversary of the shootingS““Judge Win-‘;w;iﬁ

- ner handed down one of the strongest vindications in recent
| times of the right of the univerS1ty to pass regulations and ;*ﬁlzv
"to enforce them against students openly rebellious.“ And :

fin loco parentis, a doctrine eyed su3piciously through the"

.riots of the late sixties was once again summoned to the bar.kg‘.-

With the discuss10n of Evans ends the presentation T

L g seventeen significant cases dealing w1th the doctrine

of in loco parentis as it applies to the student-university

“relationship in the United tates of America. -tome recent

__dormitory cases have, however raised the issue about the

- v1tality of the doctrine of in loco parentis as much as the

h»campus d1sorders and for that reason will be included here.

In tne past three ycars complaints have been brought to the :
ch by udents seeking relief from univeroity mandatory

ihousing 1ules In each 1nstanc= the courrs ruled in favor of

the univerSLtv.M“lnough none of them are what would be conSL- )

dered significant in loco parentis casesWs:nce‘the.courts '

never dddres s2d themse 3ves elther in ratio dec1dendi or in

‘ dicta to the issue of in loco parentis,vthey are-mentioned
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ffjjhere because in two cases the in loco=parentis lang age Was:ff

‘“*'employed bY the defendent universities and because asﬁone

;‘Lary Sug°95tlon from the Courts, that colleges 4nd7*;”'

rties may, or should return to the days of 1n looo parentls,ﬁ,

. . or some reasonable modlfication thereof "269 ”V

- In the first of those cases, Postrollo v. Univers1ty

'Of South Dakota,?70 two Student argued that univers1ty reou-‘affu”:

'lations requ1r1n° all s1n°1e freshmen and sophomores to live
in res1dence hulls were unconstltutlondl on. the grounds that
v'tneyfconstltuted Han arbLLrery and unreasonable classif1catlon
Whlch had no rational relatronshlp to th1s purpose ;f,fi
- The Federal Dlstrlct Court Judoe he1d 3n’ favor of the studentsws'

‘on the grounds thzt the regulatlons constltuted arbitrary o |
"}classiflcatlon and were therefore unconst1tutiona1 1 Defendant '
. appealed;‘ Judge Loy;ln reversn.no the dec1slon of thc lower
Court, polnted;out thst,the.Distrlct Court;Judge.lhad;"erred"

iri deciding “the reasonableness of the classification on the:

>

L 4 .

2623, followay and R. Tharp, ' neron“‘Developments in
student ALLllfa," 2 J. of Col. U.L. 122) [herelnafter c1ted
aa mol;nwzﬂ ‘ o

270300 1.
Cixr.

upp. 778 (’ D. S.D. 1074)” rev'd, 507 F.
24 775 (Sth 574)

» cert. deniad, 95 S, Ct 1687 (1975)

‘2/¥5g, az 777,

~.n2717f~"“'



basis of a single primary purnose'ih'the face of'euideneegh‘
’lrevealing‘multiple purpose.”272 | | :
Of significance here is the list‘off"purposes adducedV
by the school authorities which the Judge seemed to permit,

one of which certainly rings of in loco parentis. Those;T.

reasons briefly-were- (1) that the regulationswould ensure
‘repayment of the bonds for dormitory construction and (2)

that the dormitory would provide the younger students’%ihome -
away from home" to help them adJust to self discipline and ,d
hcommunity living which is palt or.college»lile.273 :

In the second dormitory case, Schick v. Kent State -

‘ UniversiAz,.Lawrence Schick and others broughthaction“against,

~ the Kent. State Un1vers1ty housing policy seeking a declaratory
 judgment that that policy was unconstitutlonal and a perma-"
‘nent injunction-against its enforcement. Though the issue
was ulti atcly resolved on constitutional grounds, part of
defcndant's argument was that: | v
Specia- attention must be afforded the vast number of

students commuting from the residence of their family
~ospec1a1:v during their first two years of enrollment

272 -
7274, at 779,

kS

27374, at 777-78.
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: in order to assist in the more complicated process of
© . transition  from- dependence to . 1ndependence el
‘w(Italics min )~ : B T A SR

Both Courts 1n reachino their decisions cite Pozgter

v, Drevdahl as support for their holdings.g?s In that case a
federal dlStrlCt judge held that a requirement that a11 i
:u"sin01e undercraduates under twenty-three must live in a k
d 'dormitory was not arbitrary and dld not constitute classi~
.'fication. The Judoe further ruled that economic reasons
per se formed a rational basis for the reaulations. e

The foregoing cases, all dhczded in -avor of the Uni-@l
.vor51ty, have 1nduced several -recent authors,,both Counsels

to universities to offer the following advice to university

officiaIS'

In conclusion, we believe that the present state of ‘the
law raises an interesting question, Are .we witnessing
a quiet evolutionary suggestion from the courts, that
college and university authorities may, or should, return
to the days of in loco parentis, or some reasonable modi-
fication thereof? Speaking for myself, I don't think the
couxts ever intended Dixon v. Alabami to signal an end to
institational concern for the non-acdidemic welfare and .
weli-broing of its students. What is needed now, in my
Onlnion are collene and university administrators who

Z7a?chick, supra note 141 at 5.

, 273%0n povnter v. Drevdahl, 359 F. Supp. 1137 (W.D.
ﬁ_ch 1972y, T ,, R
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| _are willing to accept and discharge these responsibilities
withln the parameters now'establlshed by the Courts

With Evans, then, and the recent dormitory cases,‘

the discu551on of the courts and in loco,parentis comes to

an end. There remains only the summary and analysis of

those cases (as well as of the statutes reported earlier) and
h an applicatlon of that‘research~for administrators who find
‘-themselves tested daily on campuses across the Natlon.v‘Before'
‘;we turn to the final chapter, however, there remains one last ,

point of discussion relatlng to the application of in loco 4

parencls to touay’= college stndﬁ g that needs to be treatea,

thatris, the’possible impact that the mew‘laws‘regarding'the

majority age might haveson the doctrine.
Age and In Loco Paventis

Several cases have touched on the issue of age and

in. loco pa entls. In one case,the‘Court determinedwthat ~in

the absence of any prohibitlon of law, 1n 1oco parentis

should be applied without age conS1deratlons.277 Plaintiff
- Christine Meisner, contended that Robert Parks, a deceased

snldier who had lefi her a $10,000 insurance policy, was

.27()}10]10:\7,-13;, supra ncte 260

e

"'WOLsner v, nited States, 295 F. 866 (D C. Mo. 1924).
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indeed her brother‘and that'her parents'sfbod.in locprgéren-
tis to him. Parks, according to plaintiff, had no home and_
no relatives when he wandefed bnto the farm ownéd by1héf'>
‘parenté.' She cbﬁteﬁdedxfurther that they had.caféd'fof him'
asa‘parent would from age twgnﬁy-four until he gnteféd‘the
armed seyxvices at age twentyrsevgp.‘ x

| The Court observed that the word children

« « . [WJhen used irrespective of parentage, may denote
that class of persons under the age of 21 years of age
as distinguished from adults; but its ordinary meaning,
with r@spect to parentage, is sons and daughters of what-'
ever age, It is frequently so used with reference to
those who stand in the'glaCe of parents and have assumed
the parental relation,2/8

The Court went on to say in reference to whether or

not the sister (if she be sister) could recover the insurance

money left by the deceased:

Congress evidently had this relationship in mind when it
provided that the provisions of subdivisions 4a and 5a
of the [War Risk Insurance Act] should apply to persons
"who have stood in loco parentis to a member of the mili-
tary or naval forces at any time prior to his enlistment
or induction for a period cf not less than one year,"279

s "

-t

The Court held that:

The provision contains no limitation as to age. It was
operi to any =momber of the millitary or naval forces. If

R e R g W,
2787a, ar uis.

2791h1d.
153
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~an adult is a legal subject of adopting which formally
established the relationship of parent and child, and if
one, who assumes the obligation incident to the parental
relation and takes the place of a parent without going
through the formalities necessary to a legal adoption,
stands in loco parentis to another, why should age condi-
tion the nature of the relationship? No sound reason
appears why a person may not assume a parental relation
toward an adult as well as toward a minor. The responsi-
bilities and _obligation may be fewer, but substantial

' ones ‘remain. ‘

- The Court ruled for plaintiff.

In Niewiadomski v. United States,281 another case in-

| volving an insurance recovery suit, the insured was also an
adult. The Court, however, refusing to make a ruling on the

issue as to whether the relationship of in loco parentis can

exist even when the insured is not a minor decided tdigoncern
itself only with the issue of whether or not appellant
Rebecca Niewiadomski really stood in the relationship of in

loco parentis "irrespective of the fact that he was an

adult."82 The Court held that she did not. Once again,

however, we find a Court allowing.an'in'loco;parentié relation-

ship in the case where the 'child" is an adult..

28014, at 868-69.

2]
Vm

51150 7,28 683 (6th Cir. 1947), cert. denied, 331

U.5. 850,

n
282~ Lo

LT, an sEs,

—
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Appellant in Niewiadomski relied chiefly in the

: development of their case on’ another insurance case Zazove Co

V. United States.283 In that case the Court held that the

'fact thdt che insured was an adult did not prevent him from

| being in an in loco parentis relationship to the beneficiary

s

- of the policy. In that case the Court largely concerned

‘itself with ruling that an in loco parentis relationship was '
indeed possible even with an adult.» a H
~ "The term, 'in loco‘parentiSJeneuér“hed‘éni”generelly’
~accepted common-law meaning."284' éenerally, howeVer, in loco
parentis in common law refers to someone who hasiput‘himself
~in the place of a parent by taking on those obligatlons indi-
genous to the parental role W1thout golng through the legal
formalities of adoption,285. Moreover, "[t]here is no rule
that in all events a person may not enter into a‘loco;parentis
r.:lationship with an adult and financial support iseonlyvone

objective manifestation of the existence of the'relation-

.y

N

83156 F.2d 24 (7th Cir. 1945).

vy
o me e

L ~ So . -.."‘L .
“*3% Modern Federal Practice Digc L, Parent and
k.

™)
‘)

Child, sec. 15 [hereinafter cited as M.F.F.2.] (citations
omitted),
28575*' o4 Richards v. United States, 93 F. Supp.

oo
205 (N.D. W.Va, 195 50}.
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shj_p.u286 Another Acourt,‘ holding that fin_ancié.l responsi-_-’;,
‘bility was essential to demonstrate, stated further that -

continuance ‘of support was not necessary to the continuance

_of the relationship after the child becomes an adult.287

According to the common law doctrine "the. lack of intentions

by one who is allegedly in loco parentis Eo‘an adq1£; to be

~ responsible for the support of the adult, does not neces=~

sarily negate the existence of the parental relationship."zs8
It is evident, therefore, that_someone’may,standmig

loco parentis even t¢ an .adult. Further conclusions about -

the implication of the new majority zge luw for the common

law doctrine of in loco parentis will be drawn in the final

chapter.

286M F.P.D., sugra note 2445 see Banks v. United
States, 267 F.2d 535 (2d Cir. 1959)

: ?87Strauss v. United Stutes, 160 F.2d 101”‘(2nd C;r.
1947), cext, denied, 331 U.S. 850 0947) N

?SRM F.P.D., sug;a note 284, see utrdUuS v. United
 States, gupra note 287,

H
\
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CHAPTER VI

SUMMARY, LEGAL ANALYSIS,
AND FINAL SUMMATION

'Foreword

The unrest on the nation's campdseS'of‘the last de- .
cade or so has caused some concern abbut‘the role that the
uﬁivérsitj éhould play'in rel&tidnship to its students. One
need hardly Bé“feminded of the démbnstratibhs that:8prang ﬁﬁ;
on the grounds of San Eﬁﬁngiséo_Stafezwgplumbia, Wiscohsin,
Berkeley, Jackson State, and Kent Stats td be made eware of
the complexity of running a college or university to&gf. Ad-
ministrators have frequently founc themseivés‘caught up‘in
legal activity that félloWed action taken in theuline of
duty and undér fire. Ihere 1s probably no time better than
the present, therefore, for clarifying the nature of the re-
lztlonship between the university and student. This has
nevef beeﬁ done adequatelf by the courts, the étatutes, or
legal authorities. The purpose of this paper is to bring
more clearly into focus the present status and‘vifality of

157
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| one of the most frequently used of the legsl theories for |

describing that relationship, and 80 to put to rest finally
at lesst one issue in the question of the university 8 re-
lationship to its students, and that is, "Is in loco garentis

dead on the college campus?"

In order to answer that question as clearly as pos-

| sible, we will pose once again those four questions that

were presented at the beginning of this research consider

them each individually, and, after anslysis, answer each one

carefully and succinctly.- Those questions are:

1. Has statutory law modified or abridged the doctrine

of in loco:parentis?

2. Have court decisions, especiall;lthose~in thejlast'
decade, either abrogated or modified the doctrine of .
in locs parent:is as spplied to the university- |
student relationship? o '1‘

3. Has the recent Twenty-Sizth Amendment to the Consti-‘
tuticn of the United Qtwres lowerzng the majority Y
age for the right to vote abrogated the doctrine of |

in loco Jarentig a8 & plied to the university-

student Eelationship?

4., It the doctrine of in loco parentis a viable legal

 theory today for describing the relationship between
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ag_fwhich "designates that portion of theﬁcommo law £ ngland¥
RO which had been adopted andiwas;infforce e he

*time of the Revolution oo e ..This‘ao_far as it

- an organic part. of the jurisprudence of moat'of he

the university and the student in the Unite Stateshﬁ
of America. S Lo
Statutogz Law and In Loco Parentis

Black in defining comon law statea that t1 chatl;

since been egpresslz abrogatea bz statute, ia

| ‘Statea."289 (Italics mine ) It WBS the Purposeqof Chapteri-”fw'
‘IV therefore, to determine if recent statutory law has 1n.a 5
hdeed abrogated that common law doctrine of in- loco gggentis. L

289Black's Law Dictionary, supra note 7 at 345-46 lSA B

jc.J S. Coumon Law: Repeal and Revival sec. 12, supra: note 158.
For further discussion of this.point see Brittain whO'makes::

specific. application to the State of Wyoming SER
~ "Whether in loco parentis applies to. the various .
levels of schools in Wyoming hLas never been: determined S
by an appellate court. Furthermore, the state has never;-
enacted a statute that apecifically deals with student -
conduct and discipline as an extension of parental au-‘.

~ thority.  However, it was pointed out earlier that =

- assuming parental power 18 a common. law concept:, and ab-

" 8ent statute, the common law will prevail,. - Should the. :
need arise, therefore, Wyoming wouid probably accept the
comnon 1law use of in loco parentis." “(supra note 8, at
739.) {(Italics mine.) See also E. Reutter who states
that the common ilaw prevaiIs even when the statutes are

'vague (aupra note 35, at 63).
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In only one instance among the statutes of the sev-

w'v‘cral states was there . a hint of repudiation of the doctrine.

That occurred in the revision of a statute in the State of
Idaho relative to the supervision of studentsatthe'Lewis:
Clark‘Normal School. The phrase, “shail exercise a watchfhl
guardianship over the morals of the studenta at all times "
was dropped from;the wording of the law.zgo Other than the
Idaho statute there was no statute discovered by the writer
that expressly or impliedly abrogated the doctrine of,ig

loco parentis.

Six other statutes supported the doctrine more or
less expressly, though none used the words "in loco paren-
tis." They did, however, use words and expressions that
have been construed as implying the in loco parentis doc-
trine: those words are "guardianship“ and the "preservation

of morals,."291 | .

The answer, therefore; to the question, "Has statu-

tory law modified or abridged the doctrine of in loco pa-

rentis’“ is "Vo." The only statute wher: there is some

question is that of the State of Idaho where in lococparentis

2901daho Code sec. 33- 3113 (Supp. 1974)
290010, Rev. Stat. Ann. sec. 23-31-114 (1974), Mich.

Comp, Laws Ann. sec, 390.1i14 (1957); Neb. Rev. Stat. sec.
85-312 {1971): M.D. Cent. Code sec.,ls 12-04 (1971).

lfSO |



;iphterminology ‘was dropped from the language of the laW-?zg,w;Ei;lﬁT

JIV;should be noted however, that "common law is not to be con-""l“°

:iJ?sidered altered changed or repealed by statute unless the
v'",legislative intent to do so is plainly or clearly menifested
‘»fand any such alteration or repeal will not be considered
| effected to a greater extent than the unmistakable import of

’the language used "293, (Citations omitted )

The Courts and In'toco Parentisf

Seventeen significant cases were uncovered that
~dealt either expressly or analogously with the doctrine of

in loco parentis and the college student. Four cases in-

volved action against private institutions, twelve against ’

“public institutions, ‘and one against a "quasi-public" insti-

- tution. The distinction between the two is significant since

‘some authors have argued that the recent emphasis on consti-
- tutional rﬁghts has operated against the doctrine of in loco

Berentis. If it has, it has done so only_in public institu-3

tions; Twelve cases involved thte disai.sal of students, one

fnvolved a suspension, two the mandatory housing.regulations

29214aho Code sec. 33- 3113 (Supp. 1974)

293
: 154 C.3.8. Common Law- Repeal and Revival sec. 12,
f“supra note 158. N
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gof a university, and one the search of a student dornitory

h“ifand the seizure of illegal materiels. The action :‘ei58t1?>‘1

B ;constitutional issues but rather the principle of in loco gaef.ﬁﬂ

- drentis was frequently called Upon to bolster the court"

“the private colleges all involved dismissals.u All of the o
i’rearly cases tried between 1866 and 1950 were heard before o
,‘,.county or state courts.i The remainder of the cases were

. ‘tried before the federal oourts with the exception of Carr‘

-v. St. John's Universirx‘which was heard before the New"York’ﬂfl}

"tState APpellate Gourt.zg4 The earlier cases did not turn on:f‘w'

:vholding ths the collegc has the inherent power to pass rulesjﬁgsf
fb'for its own governance. After 1950 and beginning with |
"gzeatte,zgs the cases turned on constitutionsl issues (with

‘ ':the exception of Carr which involved a private Uniwersity)

Wf;with in loco parentis 1angusge °°“3t1t“ting merely'part Of

. :rhe dicta of thq court.

| The‘Early Caseg;qfirn"tbéa ?arentis

?erhaps the best way to look &t tho present status off?’*e

r ithe doctrine of surrogate parenthood iz to review the cases.

294231 N.¥.S. 2d 410 (Sup. cc., App.vDiv., 2d Dept. -

“V1962), supra note 227.

295pyeatse v, Bd. of Regents of Okla., 102 F. Supp.

',l407 (w D Okla., L°51}, sugra note 218,
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fff;There were ‘seven cases in all that were heard betwee

1866

:§ﬁ°and 1931 that we describe herei“va Hear

“ficases.~

They a11 have several things ingcommor

> holding the Court emphasized the fhct that Wheaton 6011ege di;i;::;

] ?i Féarentis |

was a grivate institution and for that reason the Court

would not interfere unlesa the rules violated divine

or human

law. Although the principle was not dispositive in this

‘Jparticular case and was referred to by way of analogy only,

it, nevertheless, constituted part of the ratio decidendi

of the Court~

A discretionary power has been given then to regulate |

the discipline of their -college in such a manner

as they

deem proper, and so long as_their rules: violate neither

divine nor human law, we have no more authorit

7.8 disci ]

‘i fere than we have to con:rol (he domest?
a fatEer in his familv. 58~ (Italics mine )

line of

2%p,, ¢ Jounty Ct. 77 (1887), sugra note 182.\

29740 111, 186 (1866), Supra note 179.

'7981d. at 187. TR

to’ inter- “



‘ The first due process case was heard in a county

court in Pennsylvania in 1886 Commonwealth ex rel Hill v,

‘McCaulez-zgg Plaintiff Hill vas. dismiSSed from Dickinson Col- ;:"

lege, a public institution, for unseemly behavior.' The

Court in finding for Hill slapped the wrists of the College

officials for relying on the principle of in loco parentis

to the detriment of Hill and the abridgement of his right to

due process. The Court, while not rejecting in loco parentis,
clearly established for the first time in higher education

the limits to the powers of the college that derive from its,wwwwm

application-

When guilt may not only be inferred but- deemed estab~ |
‘lished on such grounds by a member of a college" faculty

it can hardly be deemed of doubtful propriety for a -
court to hold that the form of ‘procedure should . .at least

- be regular and the cause of dismissal reasonable,500
(Italics mine.) ~ ‘ TR S &

Frve years after Hill another case was heard in 1111-'/ -
nois in which plaintiff North sought . reinstatement as a stu- 5
,“dent at the University of Illinois after being dismissed for |

refusing to attend chapel exercises.301 Though today such

"mandatory attendance at religious exercises would hardly be

2993 Pa County Ct. 77 (1887), supra note 5,
BOold at 89

. 30Lyoreh v. Bd. of Trustnes of Univ. of I11., 137 111,
©-296, 2.7 H.E. 54 (1891), supra note 15. Lo ‘
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;ncipal eoncern of the Court ‘was whethor or no: the rulea of the‘”V'

\’University were reasonable. In those days the universities

',had broad discretionary powers over those in their charge
and in that capacity often assumed the parental role of
%spiritual and moral indoctrination. Such a broad assumption R
 of parental duties is limited today by rccent court cases
‘»regarding the separation of Church and State.;uwih;iwﬁ infq
In 1913 the case most frequently cited as supportive
" of in loco garentis was heard* it was Gott V. Berea Col-
‘-‘tggg 302 5, S. Gott brought action against Berea‘College
for a temporary injunction against the enforcement of a rule
which had resulted in the expulsion of several students and.
-,the loss of business to plaintiff, In finding for defendant
University the Court held that the College stands‘"inoloco

jparentis»concerning thegpbvsical and moral welfare and'nen-‘

tal training of the pupils."3°3 (Italics mine.) The Court

went on ro say that the College was the sole Judge of whether

~ or not its regulationS‘were reasonable and that, in fact, it

-

302156 Ry. 276, 161 S.W. ?04 nals), sugra note 22,
303

I1d. at 206.
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(the Court) did not find its regulations unreasonable. This
was the first case in which the principle of in loco paren-
tis was dispositive. One distinguishing feature about this
nease, however, is that the College in question was a private
one whereas in most of the later cases the institutions in-
ved with the exception of two, were public. The Court,
moreover, went on to hold that even should the regulations
have been unreasonable, Gott had nothing to complain about
nsince the College owed no legal duty to him'whatsoever. -

' Stetson v. Hunt, 304 heard cleven years after Gott,

was similar to that case in that it too involved a private
institution. Helen Hunt brought action agal nst Stetson Uni-
| ‘versity on the grounds that she was maliciously dismissed

jfrom that institution.- The Court held that thefrelaticn

_,ibetween a student and a private college is purely contractual '.‘

in nature and that the student in seeking admission to such
a college impliedly agrees to adhere to the rules: and regu-
-~ lations of that institution. It noted further that if the
institution were ﬂublicly suynarted the regulation would
“have heen viewed more criticaily and wcuidG have been subject

to "legislative regulation,"305

30488 Fla. 510, 102 So. 6.37.(1924), ‘supra note 23.
3°51d ~t 640,
166



} Although‘che1princip1e of‘inllbco_parentis was not‘

" dispositive in the instan”hcase, tha Court, citiﬁg‘cbtf;»

recognized it. 1n its :catio decidendi 48 the basis upon which
eol; tegea m::’ univorsit:ies make rules and regulacions for |

their students 2

48 to > ‘tal traisieg, moral and nggical discigline, and
welfarys £ the pupils, college authorities stand in loco .
O —— e Sy, A
| p_aremf“" smd in Chely discretion may make any regulation
£or  i:¢ gevernment which a ‘parent could make for the
spme yurpose, and so long as such regulations do not vio-
~ .late divine or human law, courts have no more. “authority .
. to .\r}_i;\e:fere than they have to control the domestic dis-

eiplins of 2 fat:her in his fami:l.y.SUE (Ital:l.cs miueJ

Once agagicy tnerefore, the Court indicat:ed its hes’l.tation to

interfere in schoc 1 mat:ters uniesa tho ru]es violat:ed divine ‘

or human law.
———————————

The Court in Authony v. Syracuse30? held for ‘t::'he defen-

dant University a'oainsi: Beatrice 4uthony who claimed that: she
was un;ustly dismiss 1 from Syracuse University without just

cause. The Cdurt based its deci‘xSion on the concept of contract

as well as in loco parentis., Judge Smith in the trial Court
held that the relationship between studuni and u_hivé:s!.ty' is
basically Contractusl. But he also mentionad the doctrine

of in_loco parentis, stating that "|Slo far as infants

v

3061p14,
307130 Misc. 249 (Sup. Ct. 1927), supra mote 33.
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- infants are concerned, university and college auchornitice

‘stand in loco parentis.concerning the physical and zoral wel-
' 308
"°w

fare and mental training of the pupfls . . . . The Ap
pellagg Court, upholding the dec1sion ofvthg téial Coqrt;
liate§ tw0 reasons'for vhich a university might dismiss,
the second of‘which reinforced the scandiné of the school

in loco parentls, Those reasons were: to safegubrd;l.) the

University’s 1deals of scholarship, 2.) and the-uhiversity's

moral atmosphere.309 L
In West v. H%o0ard of Trustees df‘Miami Universiﬁyalo

the Court once agaiii fadicate? its unwillingness to inter-

fere in disciplinary matters (in this case a dismissal)

unless the fustitution enforced rules in an unreasonable and
arbitrary manner. The Court held that the University has
the power to make rules governing such matters. as good edu-

cation, wvirtue, relizion, and morality.311

30b£i« at 256.
39994 Apvp. Div. 435, 440 (1928), supra note 27.

#1041 ohio App. 367, 181 N.E. 144 (1931), supra
note 215,

3314, at 147-48.
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The Later Casesr-constitutionai Enphasis71~,~

~~~~~~~

Beginning with gzeatte,312 s case heard 1n 1951 deal-fdf*"

‘fing with mandatory housing regulations, there was a change ini»iiif

| the standard of review employed by the courts being consi- :

dered here in dealing with student discipline.,,While earlierfif'f

ki»cases, heard before state courts, weru concerned mainly with»?f,-“

iethe inherent power of the university to pass rules and u&th
the. reasonableness of such rules, . 1ater cases, beginning with ‘
gxeatte and heard with one exception,vbefore the federal
_courts, emphasized the constitutional rights of students at- .
tempting to balance those rights with the universitxﬂs_power
to pass and enforce regulations for its owngnvernance.‘

gxeatte is the first of those cases to be considered

here, It involved action by Mary Pyeatte against the Uniwor-
sity of Oklghoma for aninjunction against their mandatory

 housing regulations. While the Court considered the argu-
ments of-piaintiffs'which rested mainly upon the complaint
that Fourteenth Amendment Rights were violated 1t held for
the defendant University on the grounds that plaintiffs were

not discriminated against by the housing policy, and that,

312102 F. Supp. 407 (W.D. Okla. 1951), supra note
218, ===
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furthermore, constitut*onsl rights are not: unlimited"that

the University has the power to “pass ali rules and regula-‘

tions which the Board of Regents considszed to be for the

benefit of the health, welf‘areI moralsa and education of the

students, 8o long as such rulcs ere not expressly or implied’ -

ly prohibited "313 Interestingly enough the Court also
placed responsibilities upon the University, responsibilities “

vwhich seem to derive from an in loco parentis role._ One of

‘those responsibilities is to provide the students "a home

away from home while attending schocl at the University, and

it is incumbent upon school authorities e e to insure that

not only adequate but suitable housing 1 available." 314

(Italics mine.) | H
Steler v. New York State Education Commision315 was

a civil rights case. Steier argued that he was dismissed
from Brooklyn College without being afforded due process.
The Courts, in finding for the College, held that due process

was granted rciniorcing the parental duty of the College:

Cae of the pricery functions of a ~.iberal education -
to prepare the student to enter g society based upon

31314, at 413,
3i41h14d,
>13271 7. 24 13 (24 cir. 1959), supra note 223.

170



162

’“principies of law and order may well be the teaching of

good manners and good morals.316 (Italics nine.)

Carr v, St. John's University317 differs fromhthen’

other cases under thio section in thatrit involied e,private
: irStitution andmwas‘heard before a state court;j‘Carrvbrought’
action against St. John's after being dismissed from that |
i‘University on the grounds that he did not adhere to the
1deals‘of Christian conduct. The Appellate Court refusing
to consider constitutional issues regarding religion on the
:grounds that St. John's wasaprivate institution, held for

the University s right to pass regulations governing;conduct.

OThe Court further noted, however, that such regulations

could not be unreasonably,or arbitrarily enforced,318

Six cases against the doctrine

The cases that follow are siginificant here for two
reasons: 1.) thsy all occurred after 1905 and 2.) they were
‘all generally negative toward the application of the doctrine
in higher education. 1In all instances, howaver, the’rejec-

tions were made in dicta of the court and, interestingly

31614, at 20.
317231 N.v.S. 2d 410 (App. Div. 1962), supra note 227.

3181d. At 414.
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: enough the court found in favor of the college in every in-

stance but one. Anocher signlficanc factor in each case 18

the emphasis on the conscicucional righcs of scudents and the -

accempt by the courcs to balance chem with the righcs of the
1nsticution to pass rules and regulacions for its governance.

The first of those cases, Goldberg v. Regents of Uni-

versity of Celifornia,319 involved the dismiosal‘omecudencs

for pafcicipacing in demonstrationél- Plaintiffs argued that
,chelr rights to free soeeeh were abridged by chekunlversity |
acelon, tnac the Univeisity regulacionvenforced‘againeckchen
was so broad and vague,as to further abridge those rights,
and finally that they had been denied due procese.~ Jodge
Taylor dismissed all three complaints, holding that the Uni-
versity's action dld not 1nfr1ngevopon ﬁhe constitutional
. rights of plainciffs.d
The following passage, however, is found in {te dic-

ta of the Court: - |

‘ For constitucionel purposes, the beccef apnroach, as

indicated in Dixon, recognizes that state universities

should no longer stand in loco parein.tis in relation to
their students.320 (Italics mine. )

31957 cai. Rptr. 462 (1lst D. 1967), supra note 163.
32014, at 470,
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Then in a footnote1 Judge Taylor, in language clear-
17 295225_91222. discussed the classic cases following the e

doctrine of in loco garentis and remarked that itvseemed more; ffh

applicable in earlier decades when students were genetally

"und ' eighteen than today when they are often much older.s?l |

In Buttnz V. Smilez 322 another case similar to Gold- ’f

berg in that students were dismissed for creating disorder
on campus, Judge Arraj held for the University, stating that
~ college officials have the power to take action to maintain
‘order on campus. The Judge held that the rules and regula-
| tions cf the Uhiversity were not unconstitutionally vague,"
- that the‘equal-protection clause_of the.Fourteenth'Amendment
was not violated, and that plaintiffs were afforded-due:p:o-

cess by University authorities.

Then,hin language clearly obiter dicta, the Court

noted:

Wa agree wian‘the gtudents that the : c:trie of 'In'Loco
Parentis’ is no longer tenable in & milversity communit
and we believe that there is a trend to reject the -

authority of university officials to regulate “"off-
campus' activity of students.323 (italics mine.)

32114, at 470 n.11.
322581 F. Supp. 280 (D.C. Colo., 1968), supra note 235.
323374, at 286.
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"‘ﬁThe Judge went on to state, however, that he was not saying
~ that students could not be disciplined for actions disrup-=ﬂ '
5:3tive of good rules on campus. o L Lo

In another 1968 case, Zanders v. Louisiana State

Board of Education,324 Judge Ben Dawkins refused to grant
"‘injunctive redress to students expelled from Grambling Col-
lege. They had alleged violation of First and Fourtoenth '
Amendment Rights. | o : . L

In writing his twenty-six page decision Judge Dawkins
paused to trace historically the relationship between univer-f
| sity and student. He noted that there have been two theories

traditionally used to characterize that relationship:,”in loco*‘

| ‘garentis" and ”contract." In language clearly obiter dicta
he observed that | A

This doctrine primarily has been used as a. defense in

- suits involving potential tort liability of school \

_ teachers when administering some type of. corporal punishu
ment to students of tender years. Viewed in this light, ;
the doctrine is of little. use in dealing with our modern
‘"student rights" problems. . (Italics mine,) fg*-‘_

However, after discussing the ccn ract theory in

some detail the Judge, almost disregarding his previous com- |

" ments about the doctrine, stated°

| 324281 F. Supp. 747 {W. D. La. 1968), sugra note 238,

: 3251d at 756 |
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| r;gegardless of which theory may be s"lied, it now is

" genexrally conceded that colleges and" universities hsve
. the inherent power to promulgate reasonable rules” and

= . regulations for government of the university comu- T
""w.nity. (Italics mine ) e e e R

:The Court, obviously hesitant to dismiss the doctrine entire--”.:_ &
v""ly, was apparently more concerned with the college s inherentff :_\,f;»".,j:.‘_
.7 1 powcr to pass rules and regulations thsn with in 1 m;entis

- Moore v. Student Affairs Committee of Troz St M_ap_:l._-

_V_e_tgﬁ:z327 involved action by plaintiff Moore for reinstste-*fl

"tment as a student in good standing at the University after ERStCH

school officials had searched his room and seized msrijuana “ ,‘ S

they found there. The Court found in favor of the University,- |

rholding that the student '8 constitutional rights were not
- _violated by the actions of the lhiversity, that the search was not ‘
‘unressonable, and that plaintiff had been afforded due process.

Of interest here 1s that the COurt noted in lsnguage

ﬂhiter dicta that "[t] he college does not stand strictly

V‘speaking, 1n loco parentis ‘to its students, nor is their

relationsha.p purely contractual in the trsditiOnal sense "328

- Rather, the Court stated that the relationship grows out. of |
the ."peculiar and. sometimes the seeming] 7 competing interests

32614, at 757, -
327284 F. Supp. 725 (D.C. Ala. 1968), supra note 243.
32814, at 729, | |
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- of college and student "329 and with that went on to discuss

the constitutional considerations of Fourth Amendment rights. laf]

SOEIin V. Kauffman33° is the only case besides

. Hill331 in which the Court found in favor of the students.‘g‘
it involved action by the students of the University of‘Wis-‘

consin for 1njunctive relief against University regulations | o

and disciplinary measures taken against them for alleged
"misconduct." The COurt held that the regulations of the -

University regarding student freedom were unconstitutional

~ fox vagueness and that the stanaard of "misconduct" uas an

’:““acceptable basis for suspension or expulsion. S

In writing his decision Judge James - Doyle discussed

several models used historically to describe the relation--

'ship between student and: university., One of those was the

.doctrine of in loco parentis. In describing the changing

“Wnature of American colleges and universities, he made clear |

his feeling about" the present applicability of the doctrine

~ with the fbllowing dictum° . “_,i‘

- The iacts of life have long since undermined the concepts,
such as in loco garentis which havs been invoked histori-- :

1820

3291bid |
339295 F. Supp. 978 (W.D. Wis. 1968), supra note 32.
~ 3comronweaith ex rel. Hill v. McCauley, supra note
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cally for conferring upon - university authorities virtu-
‘ally limitless discipl.inary discretion.332

| He did however, recognize that there is consider-
able ¢evooe a8 to what the precise relationship betueen

‘studens Lad university is. Furthermore, he stated that the
precise issue with which he was concerned vas not that rela- :
ti ship nor the powe'n ehat the university has to discipline

but rather "the manner in which this power to govern and to

discipline is exercised "333 (Italics mine )

Pratz A2 Louisiana Polzgechnic Institute334 was the

last of the cases to reject the doctrine, It wasra class

action suit for declaratory judgment ageinst the parietai .
regulations of Louisiana Polytechnic Institute. The Court
held for Louisiana Tech on the grounds that the regulations
were educationally sound and that they did not deprive stu-
~ dents of their constitutional rights. o '

| In a footnote, and in language clearly obiter'dicta,
the Court, pauSing to‘clarifa*the meaning of the phrase "pa-l
rietal rules.“ made the following comment: about the doctrine

of in 1oco‘pa“entis-

33250g1in v. Kauffman,‘sugra note 32,
33314, at 989,
334316 F. Supp. 872 (W.D. la. 1970), supra note 162.
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‘We tend to agree with that line of thinking which
states that the modern college or university, which hae
in attendance thousands of students, even if it ahould
48 1ill-equipped to regulate the off-campus social and
~moral lives of its students, thus making futile, and PIETE
perhaps improper, any attempt to act. "in loco parentis "3.3.5. R
(Italics mine ) ‘ o S : IS S

The Judge, as, well as the defendants, therefore, limited thefc:‘
word "parietal" to those "regulations affecting the educa-:ffffﬂf~f@
tional, particularly the living portion, sphere of a univer;p7"Tﬁ,q

sity's function."336 There is hardly here a clear rejection‘,

of the doctrine of in loco parentis, but simply a cautiouslykd',fwfi

f worded opinion in language obiter dicta.

One'final'positivejcase" |

 The final case of significance is interesting for two }‘vg.,
l:rea°°“9- 1.) it goes asainst the trend of the six cases Te-
‘, ported heretofore and 2 ) it was heard ironically, on the
) anniversary day of the Kent State tragedy. The case was'EvanB _'Ew‘

¥. State Board of égriculture.337 It involved action by stu-ﬁl

dents at Colorado State University against the officiale of

‘the Univexrsity. The gravamen was that regulation,,adoptedn

33514, at 876-77 n.2.
33@*& at 877 n.2.

33/325 F. unp. 1353 (p.C. Colo. 1971), supra note

261
o ]f78




170

by :he'University in the wake of a violent diotorbance pro-
hibiting demonstrations at certain times and piaces, consti-
.tutcd an abridgemenz oftﬁeFirst)Amendment rights of the
students. ‘Judge Winner held that not only had the conocitu;“
- tional rights of the stodenta not beén:abfidgédkbut‘clso-that :
 the University had acted in thc only way it possibly cou1d;
In his concluding atatements the Judge, concurring
with. gggggz that studente seesﬁng enforcement of constitu-
tional rights must also accept resPonsibilities, took‘excepu
tion"to that Court's rejection}of the doct?inc of in loco

parentis and observed that "conduct such as that with which

we are here fhced gives cause for gause to wonder 1f the law

may not be forced to retreat to the earlier In Loco Parentis

Doctrine."338 (Italics mine.)

Thus Baﬁe the cases come full sWing fcom the first
application of the doctrine to higher education in 1866,
through an era of gnneral reliance on the doctrine, to a brief

| period of reJection from 1967-1970 a time of general campus
disruption matched only by the violenc. cverseas, to a final
antative apprcval by Judge Winner‘in Evans who observed in

longuage, perhaps obiter dicta, that' the rejection, obiter

dicta, in Buttny was hasty.

33814, at 1360.
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Recent dormitogz cases

In recent dormitory cases the Courts have been favor-
able in their holdings ¢o the untversities' parietal rules-
........ Intcerestingly enough mandatory hoosing 1s permitted evem :

the only purpose is the economics of retiring bonded 1ndebt-

edness.33? 1In two cases 1n ioco¥pa“ea?as language was em-

ployed by the defendant institutions, i Postrollo v. Uhi-

versity of South'Dakota340 the‘Federai Circuit Court Judgé,

while deciding the case on constitutional-grounds;'pointed
out that a university might have multiple reasons for man=-
dating housing. Interesting 1y enough one of the reasons ad-

duced by the University'authorities used language analogous

to in loco perentis and that is that the dormitorias provide

"a_home away from home" in aiding younger students to learn

self-discipline and the habits of community living.341
{Italice mine.) " |
~ In Jarvary, 1975, in a case involving Kent State Uni-

versity.and some students there, Judge Thomas 'likewise held

33%0ynter v. Drevdahl, sugro ncte 275,
340507 ¥, 2d 775 (8th Cir. 1974).
34114, at 777-78.

180




172

in favor of defendant'Unive:sity and on constitttional
grounda.342 The University, in defense of its mandatory
~ housing rules, used language similar to that used in |

Postrbllo:

Special attention must ke afforded the vast number of
students commuting from the residence of their family
especially during their first two years of enrollment in
order to assist ini the more complicated grocess‘of trans-
ition from dependence to independence,34 o '

What is noteworthy is that in both cases the Courts

paid attention only to the constitutional issues involved

and never questioned the in loco pareﬁtis stand of the uni-

versities. Such fhvnrable decisions caused the legal counsels
to the University of Colorzdo and to DePauw University to won-
der 1f indeed what we are witnessing in the Courts is not a

"return to the days of in loco parentis or some reasonable

modification. thereof?"344 What i zvident, at any rate, is

that the recent courts have not disturbed university housing

regulations nor interfered with the in loco parentis stance
of the universities as long as constitutional rights are not

. abridged and "that the rule is reasonabie and nuot arbitrary

342¢1v11 Action File No. C (&i.D. uhio,lJan. 8, 1975).
343;.9_'0 at s.

3&4Holloway, supxa nofe 269, at 122,
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and that it bec:s a rational relationship to a permissible

state objeccive,"345

Conclusions Regarding the Courts

and In Loco Parentis

Prive ‘e v. public institutions

One distinctiqn made by the courts ﬁhat comes through
most clearly is tha: pfiVate institutions require a different
standard of review than puﬁlic‘ores. Constitutional consi;
derations do not have the force on the campuses. of St. Johnis
Uni#ersity or Berea College a: they would at the Untversity

of Alabama or the University of Southern California. One of

the Courts which rejected in loco parintis did so only for
public institutions.346 Iﬁ all of the cases that iejected
its use the issues were resolved by constitutional consider-
ations. Such a-standard of review would generally ﬁbt be

spplied in a pfivate college. The argument, therefore, that

© 345pgstrollo v. Univ. of Souti Dakcta, supra note
at 782, ~

34“”oxdberg, supra note 163, at QIO Dixon also dis-
tinguishes sharply between public and pr:wvate institutions
(supra-note 25, at i58). See alsc Caxr v. St. John's Univ.,
sugra note 226, at 413; accord, Pratt v. Wheaton College,
supra not:» 178,at 187.
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the conatitutional approach‘18 the better one,'would not
work against the use of in leoo parentis on the campuses of

private 1nstitutions.

\~

Constitutional considéxations

| The.émphasis on tné-constitutional tighté of students fw
is especially evident in the last seven significant cases re-
ported herein. That emphasis received its 1mpetus chiefly |
from the landmark case of Dixon v. Alabama,347 a case whtch
marked the Curi.ing point toward closer attention to the con-
sti*utiona ights of accused studenta to "procndnral due

rivocess in college disciplinary cases."348

In that case stndents, summarily dismissed from Ala- e

bame State cnlleg: at.hdntgomery for participating‘"in sit-
ins," appealed to vhv Fedzral Circuit Court after‘tne Dig~
trict Court had ﬁﬁh&15~tﬁe University action. }Tne University
feit that 1t could diemiss without any reason other than for
the general benefit of the institution. The Court, distin-
guishing gharply between private and,pnblic institutions,

beld that public institutions are obiiged to fuliaw at least

34729A F. 2d 150 (Sth. Cir. 1%61), supra note 25.

348y, M, Chambers, The Zolleges and the Coures: _the
Developing isw of the Student and the College 216 (1972)
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‘the funda:ren: ' laws of fairmess by giving students a notice
. of chargsc .de and a chance to defend againqtthem. Ever
gince that case, aéﬁinistrators have beén“constancly strqu
gling to strike the delicate balance beﬁween‘the rights of
__students and the needs and we}fare of the institution.

Dixon, however, was not the first case to grant due
process to students under threat of dismissal. In Hill v.
MbCaolez349 the Court‘struck down aé;iﬁh”by the Unt§ersity
to dismiss plaintiff Hill on the grounds that proper pro-
cedure was no% followed by the dismissing faculty committees
in grantine "iill a hearing. Thus, though dué process was
already before the bench in 1886 it was not uhﬁil'giggg in

1961 that the student's right to due proceesvwﬁs bncewégatn ‘
affirmed, Since then, as never before, the Codrts nave been
“"&w&fe of the é&nstitutional rights of étudénts. Th%y;have
generallf recognized, however, that those rights are not un-
limited, Freedom of speech does not give the right to inter-
fexre wifh the rights and safbtonf others. 390 in all cases

ghere i’ the need for proper Balancing ¢f First Amendment

3493111 v. McCauley, supra note 1i57.

w35°Evans, supra note 251.
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-‘5‘ Rights and the welfare of the school system.351 Though the

courts have been moxe aware of constitutioual issuee todey,
they st11l recognize the inherent power of the schools "o

. promulgate reasonable rules for the government of the uni-
versity community.”352 It is in this grey area Where the |
student’'s constitutional rights cease and the rights‘and
obligations of the University begin that the doctrine of in

loco parentis 0perates.‘

In contrast with the standard of review utilized byi |
the courts a hﬂn?led years ago, today they look not only at
the university 8 oownx to pass rules e“d regulations but glso
at the rights thut ewery student enioys under the‘consrituo
tion as a cit’zes of e United States. Mhndel argues that

%% s this general ,hange Min the judicial review in eivil

$LnlE, 3 1ther than any change in the Judicial attitude

:gﬁyaré public schools inAparticular or towsrd the concept

of - 'in loco parentis,' which is the legal foundation for

modern view of the limitations on the authority of school

offici ls over student conduct."333 (italics mine,)

351goldberg, supra note 163, az 471.
352Zanders, supra note 238, at 757.

353g, Mandel, "Student Rights, Legal Principles, and
EducatiOnal Policy" 103 Intellect 238 (1975)
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‘Me\of\t rejections

The 8ix cases heard from 1964 to 1970 that were

BeBAYE touary phe doctrine would seem, at firet glance, to

pose the mogy formidable threat to the doctrine. In one of

those Cases »354 however, the Court, while stating that the
doctrine 1s of 1ittle use coday, seemed ready in 1ts later
reasoning ¢, allow that in loco garenti ‘might indeed be ‘
used, h°lding that the principle point is chat the untversi-:
ties have the inherent power to promulggce rules, "regardless
~of ““1°h theory may be applied #3355 Anothor rejecticn, cccur-

~ Ting in g fOOtnote empleyed the weak language "we cend to

. agree that gy doctrine is out of fashion."356 Finally, the

rejecti°h in Bug lz357 by the District Court in Colorado was

offset By eh. o of Judge Winners. in Evans»ssa‘a caae

heard by the Federal District Court in Celorado.

,_____5.\w,\~_______ o | ;‘ .

35
ﬁpratz v. La, Pooytech Ivst,$ sugra note 162
35
7Ruttny v, Smiley, suprg note 235.

358,

SSLVEns V. State Bd. of Agric., sugra note 261.
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Dicta v. stare decisis

Beyond -the relatively weak "rejections" ofvthe‘éix
cases reported, the critical poirt iS'that‘thef vwere éli con;
tsined in language of Ehe Court that is clearly dicta. Five
or six cases (depending on how negative one would consider

| Zanders) v ierein the issue of in loco parentis was’hot‘ais:
positive can hardly stand up against the weight of eleﬁen
cases in which.the principle was upheld. Furthermore, the

common law doctrine of in l. ., parentis, made applicable

through the principle of stare decisis, can hardiy bé de«
stroyed by dicta of the cbu;t which lacks the force of adju-
dication,359 and to which stare decisis does ﬁot attgéh.36°
Dicta may be cited by counsel if nothing else in point can
be found;361 it . is not, howéver, binding as prgcedenc;362
Four thousand years of developing doctrine, thefefdre, can-

not be swept away by four.thousand days of obiter dicta.

35981ack's Law Dictionary, supra note 7, at 541,
360ga1ientine's Law Dictienary'ihﬁ {3rd ed. 1969).
3611hia, |

362J. Jacobstein and R. Mersky, Legal Research Illus-
trated: Abridgment of Pollack's Fundamentals of Legal Research
xix (4th ed, 19732,
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We can now restate the question posed at the onset

- of this research regarding the 1mpact of case‘law;oo the‘

doctrine: Have court decisions, especia112>those in the '

last decade, either abrogated or modified the doctrine of

in loco parentis as applied to the universigy-student rela-

- tion shig?

The answer to the first part,~"Have they abrogated
. . . the doctrine?” is "NO." The answer to the second part,
"Have they modified-the oocttine?" is a qualified "YES."t

Ever since the holding of Judge Rivers'inHézgggAin
1961, the courts have been conscious of the constitutional'
rights of students and of the protection of those rights
through due process.‘ The courts have, therefore,mindiceted
that they w111 1nterveoe vhere those conetitutional tights_
are jeopardized. Thevstandard of revieﬁ whieh_conrts hgve
employad has_been.modifiedjsinee the‘earliest in loeogaren-
tis cases to the extent that not only will they'sctutinize“
the reasonsbleness of rules and the ‘nherent power of col-
leges to prescribe regulations for ther governance‘but also,
in cases that involve public institutions, balaoce those

powers against the constitutional rights whick studznts en-

~ joy as citizens of the United States.
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“In private colleges the courts are alow to disturb
decisions of the. university as long as the rules are reason-‘
able and the actions of the university have uot been arbi-

trary ex malicious. In public 1nst£tutions the courts have
\icated that they will intervene only if rules and regula- :
t1ons are unreasonable and jeopardize the constitutional ‘
righcs of the students- those rights most commonly brought

before the courts in recent years are those guaranteed;gzl

the First, Fourth, end~Fourteenth‘Amendments.
Age and In Loco Parentis

Several cases have touched on the issue of age and

in loco parentis. Meisner v. United States363 was an inéur-
ance recovery case involving Christine‘Meiener‘and Robert

Psrks, a deceased soldier who she contended was her brother .

on the grounds that her parents stood in 1oco‘parentis to

him, The Court held that "no sound reason agpeggg why a_per-

-50n_may not assume a parental relation toward an adult as

well as toward a mincr. The respons:ibilizies and obligations

may be fewex, but substantial ones remain."364 (Italics mine.)

363205 F. 866 (W.D. Mo. 1924).
36434, at 563-69.
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- In uigg;gdomski v. United States,365 another 1nsur-

';-iance recovery case, the Court held that appellant,xebecca
Niewiadomski,stood in the relatxunship of in loco Earentis,
despite the fact that the insured was an adult, In: another
o‘case, Zazove Ve United States,366 the Court, 1n concerning
i*self largely with the 1ssue of whether or not the In loco loco
‘garentia relationship was possible with an adult, held that
the fact that the 1naured was an adult did not prevent him
‘from being in an in_loco garentis relationship to the policy%
“beneficiary. There 18 no rule, generally then, that a per-

_son may not enter into an in loco parentis relationshtp with |
367

- an adult.

' The answer to the question, then, "Has the recent

Twenty-sixth Amendment to the Constitution of the United

- States loWEWing the majority age for the right to vote abro-

-gated the doetrtne g gnrloco parentis as it applies to

institutions of higher education in the United States?" is

"’NO. 1"

365159 F. 2d 683 (6th Cir. 1947).
366156 F. 2d 24 (7th Cir. 1946),

‘ 367? nks v, United States, sUprs note 286 at 535.



Final sm;mon |

It is apparent, then, that the phrase in’ loco ga- :

rentis, as.a technical term in law, constitutes "worda of

| art" and as such can be properly explained by an expert wit- R

“ness. In its long and tortuouo history the meaning of that

jphrase has gradually developed been modified and ahaped

by customs, by traditions, and by the courta, Its biography B

is as colorful as the story ‘of those itinerant judges who h-,*’
‘traveled the countryside in England and under whose gavels.
‘the common law of that nation was forged. ‘

The prirccipal concern of this dissertation is what is
,the present statu; of that legal doctrine, ‘the history of
-which has been traced from Hammurabi through Roman Law and
_ English Common Law, through the early days of frontier Amerie
ca and the development of Harvard College, through early
court cases that applied and interpreted the doctrine, and
‘finally to *he American college campuscﬂ of the 19608 and
12708 vhere violent disturbances tried “oth the doctrine as '
srall as.the very structureoof the higher educational ajstem‘ X
iteelf, -

The ultimate question then to_be anawered‘in this

[research is as foliows: Is the doctrine'of'in‘loco parentis.
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?fl 9 viable legal definitien of he nature of the relationshig
‘ﬂﬁlbetween the university andé the student in the Uhited States f

” eof America todaz?

The answer is "YES " In grivate eolleges and untver-

_sities the courts have generallz not 1nterfered f~ instetu-

tional matters unless the rules and regu@atioms of the

school are unreasonable and offend agsi

lew, or. the actions.of the college auth: g@ies are Judged

malicious'or’capricious.

In public colleges‘and univeriities the courts

: have shown an inclination not to iﬁttrvene in university

matters as long as -the rules and regulations of the school

are reasonable and understandable and do not abridge the

constitutional freedoms of students, and as long as the

elements of due_process as: outlined by the courts in Hill Ve

'HcCauley368 and more recently in the dicta of Dixon369 ‘are:

extended.

In lbco‘parentis then,‘a leael theory'whiéh developed

slowly through Lortv centuries (3 tradztion, which became a

| part of the common law of England during the last thousand

368p,, County ct. 77 (1887), sugradnote 182.
369294 7. 24 150 (5th Cir. 1961), supra note 25.
192
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years of that development, which was brought to America in
the last five hundred years, and which has been legally in
force there_for the two hundred years since the Revolution,
is still part of the common law of the land today. It has
been abrogated neither by statute nor by court. vcommon lawv
‘iasetaside by statute only when thevwordingnof thevlaw‘

clearly and expressly rescinds‘it. That has never been the

‘casewwith the doctrine of in loco parentis. As regards the

courts and -in loco parentis, one viewpoint holds that they

may not abrogate common law, another, though Derhaps a mninor-
ity view, maintains that they may. At any rate those six
cases that did treat it negatively did so in language clearly

obiter dicta. Four thousand days of dicta, however, do not

.abrogate four thousand. years of developing doctrine.‘ It is
there, then, waiting for university administrators to use as

they find the need. Alive and well;Aanoient, honorable--on

call in the wings.
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