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I. STATEMENT OF ﬁ'URPDSE

The basic purpose of this document is to provide guidance to postsecondary
institutions for implementation of and compliance with the Family Educational
Rights and Privacy Act of 1974 as amended. It is intended to serve all institutional
components which possess and maintain education records about students.

The purpose of the Act is to require educational institutions and agencies to
conform to fair information practices: that is, persons who are subjects of data
systems must be informed of the existence of such systems, be able to learn what
dete ebeut themselves are on reeerd be eeeured that data are ueed eﬁly fer
theee reepensuble for dete eyeteme teke reeeeneble preeeutleﬁe to prevent mis-
use of the data. Information aboutindividuals should be retained onlyso long as it
is valid and useful, and those responsible for data systems have an obligation to
destroy information when conditions under which it was collected no longer
prevail.

Many institutions will have to make only minor adjustments to their existing
policies, nrocedures, and practices to conform with the requirements of the Act.
The basic concept of the Act is that an individual's personal privacy is directly
affected by the kinds of disclosures and the uses of personally identifiable infor-
mation contained in a record. ~

These guidelines are intended to serve multiple users including officials who are
charged with the responsibility for writing the institutional policy required by the
Act. The latter will want to focus their attention first on Written Institutional Policy
under REQUIREMENTS FOR COMPLIANCE. The remaining subsections under
Requirements for Compliance, Notice to Students of Their Privacy Rights
and Students’ Access to Their Education Records, as well as the entire section,

Proceduras and Strategies for Compliance, define specific policies and proce-
dures to be summarized in the institutional policy.
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ll. INTRODUCTION

A. Historical Background

The Department of Health, Education, and Welfare issued, in the June 17, 1976
Federal Register, the final regulations for implementing the Family Educational
Rights and Privacy Act of 1974 (P.L. 93-380, §513), as amended (P.L. 93-568, §2).
The effective date of the Act was November 19, 1974. The amendment is pcpularly
known as the "Buckley Amendment.” The June 17, 1976 final regulations contain
all regulatory provisions pertaining to the Family Educational Rights and Privacy
Act aﬂd suparsede the earher pubhcancns r:sf regulatlons. provudmg the publn:

inan appendlx ta this Gunde fcrthosewhc wnsh ta refer_tatha source dgcuments

An additianal dccument of referem;e far thDSE ex'plaring 'the full complexity of
tucm Records’’ whlchéépeared inthe Federal Heglster Thursdayiqune 17,1976,
Vol. 40, No. 118.

The American Association of Collegiate Reglstrars and Admissions Officers
was assisted by representatives of the following Associations in developing a
comprehensive but concise set of recommended institutional guidelines and
procedures for postsecondary institutions to implement the Family Educational
Rights and Privacy Act of 1974 as amended: American Councll on Education,
National Association of Student Financial Aid Administrators, National Associ-
ation of College and University Attorneys, College Entrance Examination
Eﬂard ancj the Educatiﬁnal‘i‘esting Service Rapreseﬂtstives ndentifled by these

appmpnate in the prdUEtlDﬁ of the final gunde

B. Essence of the Act

* Students upon reaching age 18 or attendmg postgecondary mstttutnjns must
be permitted to inspect and review their own education records, to the
exclusion of their parents. There are no rights guaranteed under the Act for
parents of students attending a postsecondary institution.

« Institutions may not disclose information about students nor permit inspec-
tion of their records without their pEI’ITIISSIGﬁ unless suchactionis ccvered
by certain exceptions as stipulated in the Act.

e Students or parents are unlikely to be successful if bringing suit to enforce
pravusnans of the Act. The only enforcement prcced ure provided by the Act
is through complaint to an office in the Department of Health, Education,
and Welfare, and the only penalty is withdrawal of Office of Education
funds from the institution.

+ |nstitutions receiving no funds administered by the Office of Education have
no obligation for compliance with tt,2 Act; therefore, there is no panalty for
noncompliance under the Act.

* |nstitutions may grant a student more rights than those guaranteed by the Act.

C. To Which Institutions Does the Act Apply?
The Act applies to all educational institutions which either receive funds directly

6
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from the Office of Education or which have students in attendance who receive
funds through programs administered by the Office of Education. Funds will be
considered to have been made available to the institution, and hence the re-
quirements will apply, when funds: (1) are provided by (sub)grant or (sub)con-
tract; or (2) are provided to students attending the institution and all orpart of the
funds are paid to the institution by those students for educational purposes such
as under the Basic Educational Opportunity Grants Program and the Guaranteed

Student Loan Program. ..

D.. To Whose Records Does the Act Apply?

These guidalines apply to the education records of persons who are or have been
in attendance at postsecondary institutions, including students in co-operative
and carrespondence study programs. They do not apply to records of applicants
for admission. Neither do these guidelines apply to records of students who are

they are currently attending or have attended.

E. To What Records Does the Act Apply?

These guidelinas apply to all education records, essentially any records with the
students’ name on them; files, documents, and materials in whatever medium,
which contain information directly related to the student and from which the
student can be individually identified. (For exclusions see "Education Records”
in DEFINITION OF TERMS, Section [Il, Page 8.}

F. Enforcement

.— Responsibility for the enforcement of the Act has been assigned to an office
within the Department of Health, Education, and Welfare, which will accept and
investigate complaints and attempt to bring about compliance through voluntary
means. Failure to achieve compliance will result in a hearing before a Health,
Education, and Welfare Review Board which will recommend to the Secretary
whether or not a penalty will be imposed upon the institution. The penalty for
noncompliance with the Federal regulations is withdrawal of Office of Education
funds from the institution.

It should be noted that the Act is more permissive than the privacy laws of some
states. If a conflict exists between the Family Educational Rights and Privacy Act
of 1974 and State or local law, and if an institution determines that it cannot
comply with the requirements of the Act, it shall so advise The Family Educational
Rights and Privacy Act Office’ (FERPA) Department of Health, Education, and
Welfare, 330 Independence Ave., 5.W., Washirngton, D.C. 20201, within 45 days of
that determination giving the text and legal citation of the confiicting law. These
guidelines, therefore, should not be interpretad to reduce the stringency of such
State laws. They counsel common sense, good judgment, perspective, and integ-
rity for compliance by postsecondary institutions in the implementation of the
Act.

The remainder of this document sets forth recommendations and procedures to
help institutions to comply with the Act. The Act and the final regulations are
printed in the appendix of this document for ready reference.

The reader should note that guidelines by definition are interpretive and, there-
tore, are not to be taken as the law. These guidelines are to be used along with the
Act and the final regulations. ’
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Ili. DEFINITION OF TERMS

Understanding key lerms is essential to the interpretation of the Act and the final
regulations for its implementation. Some definitions which carry substantive
meaning for understanding the Act, are listed here for the convenience of the
reader. The reguiations, as contained in the Appendix to this Guide, provide all
definitions.

Act: means the General Education Provisions Act, Title IV of Public Law
90-247, as amended.

Directory Information: may include the following student information: -
student’'s name, address, telephone number, date and place of birth, major
fields of study, participation in officially recognized activities and sports,
weight and height of athletic team members, dates of attendance, degrees
and awards received, most recent educational institution attended, and
other similar information as defined by the institution.

identifiable information contained therein, orally, in writing, by electronic
means, or by any other means to any party.

which receives funds from any Federal program under the administrative
responsibility of the U.S. Commissioner of Education. The term refers to
the institution as a whole, including all of its components (e.g., schools or
departments in a university).

Education Records: meansthose recordswhichare (1) directly related toa
student, and (2) maintained by the institution or by a party acting for the

“‘* a. records of instructional, supervisory, administrative, and certain
educational personnel which are in the sole possession of the maker
thereof, and are not accessible or revealed to any other individual
except, a substitute, who perferms on a temporary basis, (as de-

_fined in the institutional personnel policy) the duties of the individual
who made the record.

b. records of a law enforcement unit of the institution which are
maintained apart from other institutional records, maintained solely
for law enforcement purposes, and not disclosed to individuals
other than law enforcement officers of the same jurisdiction so long
as education records maintained by the institution are not disclosed
to the personnel of the law enforcement unit.

¢. records relating to individuals, who are employed by the institu-
tion, which are made and maintained in the rnormal course of busi-
ness, relate exclusively to individuals in their capacity asemployees,
and are not available for use for any other purpose. (Records of

= 8

20



O

ERIC

Aruitoxt provided by Eic:

individuals in attendance at an institution who are employed as a
result of their status as students are education records—e.q.,
work-study.) :

d. records relating to a student (See page 10 for definition of "stu-
dent”) which are: created or maintained by a physician, psychiatrist,
to be used solely in eonnection with the provision of treatment tothe
student; and not disclosed to anyone other than individuals provid-
ing such treatment, so long as the records can be personally re-
viewed by a physician or other appropriate professional of the stu-
dent’s choice. (Appropriateness may be determined by the institu-
tion.} "Treatment" in this context does not include remedial educa-
lional activities or activities which are part of the program of instruc-
tion at the institution,

e. records of an institution which contain only information relating
to a person after that person is no longer a student at the institution,
(e.g., information gathered on the accomplishments of alumni).

f. records which contain information on the spiritual and psycho-
logical development cf candidates for the priesthood, or rabbinite,
or religious order that may be maintained, in addition to basic
academic records, by seminaries, schools, or departments of divin-
ity or theology which are part of colleges or universities. Access to
such non-academic records, which may involve complex constitu-
tional questions, was not treated in the final regulations and must be
considered on a case-by-case basis.

Eligible Student: refers to a student whi has reached the age of 18 or is
attending an institution of postsecondary education. Since these
guidelines are specifically for postsecondary institutions, “student” as
used in this document is presumed always to refer to an eligible student, In
non-postsecondary institutions parents of students have additional rights
not covered in this Guide. In postsecondary institutions the rights ac-
corded to and the consent required of the parents shall only be accorded
to and required of the eligible student,

Financial Aid: means a payment of funds to an individual (or a payment in
kind of tangible or intangible property to the individual) which is con-
ditioned on the individual's attendance at an educational agency or institu-
tion.

vides education to students beyond the secondary school level; ''secon-
dary school leve!l” means the educational level (not bayond grade 12) at
which secondary education is provided.

Legitimate Educational Interest: means the demeanstrated need to know
by those officials of an institution who act in the student’s educational in-
employees, and other persong-who manage student record information.
(Although the Act does not define "legitimate educational interest," it
states that institutions must specify the criteria for determining it. Thisis a
recommended definition.) )

9
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Panel: means the institutional body which will adjudicate cases of the
records that are challenged.

Parent: includes a parent, a guardian, or an individual acting as a student’s
parent in the absence of a parent or a guardian.

Party: means an individual, agency, institution, or organization.

Personally Identifiable: means data or information which includes (1) the
name of the student, the student’s parent, or otner family members; (2) the
student’s address; (3) a personal identifier (such as a social security
number or student number); or (4) a list of personal characteristics, or
other information which would make the student'’s identity easily trace-
able.

Record: means any information or data recorded in any medium, (e.g.,
hand writing, print, tapes, film, microfilm, microfiche).

Schoo! Officials: are those members of an institution who act in the stu-
dent's educational interest within the limitations of their need to know,
which may include faculty administration, clerical, and professional
employees and other persons who manage student recerd information.
(Although the Act does not define “school officials”, it states that institu-
tions must specify the criteria for determining them. This is a recom-
mended definition.)

Student: includes any individual with respect to whom an educational
institution' maintains education records. The term does not inciude an
individual who has not been in attendance at the institution. An individual
who is or has been enrolled in one compeonent unit of an institution, who
applies for admission to a second unit, has no right to inspect the records
accumulated by the second unit until enrolled therein.

12
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. REQUIHEMENTS FOR COMPLIANCE

Tn'c:omply with the Act, aach educational mstltutlcﬁ must take three basic steps
as detailed in this section under Written Institutional Pollcy, Notice to Students

:;af Their Privacy nghts, and Students' Access to Their Education Records.

.and procedures and establishing in:

A Wriﬂen Institutignal Policy

Each institution must establish a written policy and statement of adopted proce-

res covering privacy rights of students, which must be available to students
and other interested parties upon request, which describes institutional policies
and procedures in areas of access, release, and challenge of education records,
and which merms students where records are kept. This. requiremént wisely
provides a great measure of institutional autonomy in establishing local policy
itutional control of its responsibilities under
“the Act. As aconsequence, this pollcy=makmg requirement should be taken most~
-seriously.:

Thls policy document must specify’ |nst|tut|onal intent to:

t

1. Inform annually studgnts of their rights. (See: Notice to Students of
: Thelr Privacy Rights, IV, B-1, Page 12.) ,

2 Pgrmlt students to inspect and review their education records (See:

- .. Students’ Access to Their Education Records, IV, C, Page 14

a. Provide a statement of procedure for the mspectmn and review or
“education records and for obtaining copies thereof. -

b. Provide a description of circumstances that may Estabhsh Iegmi
mate cause for the denial of a request for a-copy of an education
record. (For example, a copy of the academic record for which Eel
financial “hold” exists, or a transcript of an cmglnal or scun:e
dcu:umgnt which exists elsewhere.)

. . Provide a schedule of fees for copies of education records.

‘3 Provide an all-inclusive list of types and location of education Fét‘:ﬁl‘ds
with the titles and addresses of the officials responsible for those records.

4. Inform students that no personally identifiable information from educa-

tion records will be disclosed without their prior written consent except
* when prior written consent is not required by the Act. (See: Disclosure of
__Education Record Information, Section V, A-2, 3, 4, Pages 16, 17))

a. Provide a statement which specifies what information will-be
disclosed to which school officials within the institution without
obtaining prior written consent from the student, and the criteriafor
determining who will be considered "school officials" and what
“legitimate educational interests’ will entitle school officials to have
access to education records. (See: DEFINITION OF TERMS, Section

I, Page 8.)

N.B. ifinstitutions wish to disclosa information about students
to their parents by any established procedure, (See: Disclosure
of Educailon Racord Information, Sectien V, A, Page 16.), such
procadure should be explh:ltly gtated in the Wrm'an Institutional
paolicy. : )
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b. Specify which items of information will be designated by the
institution as public or Directory Information.

5. Maintain records of requests for disclosure of personally identifiable
information and permit students to review those records. (See: Records of

. BEguests and Disclosures, Section V, C, Page 19.)

6. Provide students with an opportunity to seek amendment or correction
of education records. (See: Challenge of the Contents of Education He-
cords, Section V, B, Page 18.)

a. Accept arequest to correct or amend education records contain-
ing inaccurate, misléading, or incomplete information.

‘b. Advise students of their rights to a hearing on the issue, if educa-
tion records are not corrected or amended.

c. Permit students, dissatisfied with the results of a hearing, to place
a statement in the education record in question commenting upon
the information therein, and/or setting forth any reason for disag-
reement with the institutional decision not to correct or amend the
record. Such a statement shall become a part of the information
contained in the education record and will be disclosed with it.

B. Notice to Students of Their Privacy Rights

The i.nstit.ﬂ.t‘izjn must inform students of their rights under the Act. Two types of
notification are required.

1. Institutions must annually notify students of their rights under the Act.
(Farmer students need not be notified.) The method of annual notification
is left to the discretion of the institution, so long as the means employed are
reasonably effective to communicate those rights. For example, it may be
met by individual student notification of publication in college catalogs,
schedules, or student newspapers. (See: Example in Appendix. Sample
Form No. 1, Page 24.) The annual notice must specily student rights
covered by the Act as follows:

a. the right to inspect and review information contained in educa-
tion records. (See: Students’ Access to Their Education Records,
v, C, Page 14.)

b. the right to challenge the contents of their education records.

(See: Challenge of the Content of Education Records, Section V,
B-1, 2, Page 18.}

G. the nght tD a hearmg ifthe autccme Df the challenge is unsatls—

Sectmn v, E-S—?a Pages 18, 19)

d. the right to submit an explanatory statement for inclusion in the -
education record if the outcome of the hearing is unsatisfactory.
(See: Challenge of the Contents of Education Records, Section V,

B-7b, Page 19.) ‘ 1 4 _



& .
e. the right to prevent disclosure, with certain exceptions, of per-
sonally identifiable information. (See: Disclosure of Education
Record Information, Section V, A, Page 16.) :

.1. the right to secure a copy of the institutional policy, Whi(;hrivﬂ-
cludes the location of all education records. (See: Written Institu-
tional Policy, IV, A, 3, Page 11.) : o

g. the right to file complaints with the Department of Health, Educa-
tion and Welfare, concerning alleged failures by institutionsto com- -
ply with the Act. Written complaints should be directed to The Family
Educational Rights and Privacy Act Office (FERPA), Department of
Health, Education, and Welfare, 330 Independence Avenue, 5w,
Washington, D.C. 20201, )

2. Institutions mustgive public notice of the categories of personally
identifiable information which the institution has designated as public or
-Directory Information. o :

’ a. Typesofinformation which may be designated as public or Direc-
. tory Information are listed in DEFINITION OF TERMS, (Section Ili,
Page 8) of these guidelines. ' -

b. Items of Directory Information may be “grouped” into categories
for release to the public for specific purposes. (See: Appendix,
Sample Form No.2, Page 25.) In such cases, institutions may restrict
the dissemination of an entire category if the student requests

" ‘exclusion of any items of Directory Information. o

c. Categories of information designated as public or Directory In-
formation may.be included in the annual notice. The Act provides no
additional direction regarding how often, or by what means. public
notice must be given; however, it seems prudent to assums that
public notice should be given annually. :

d. Specific procedures must be outlined to inform students how to
withhold categories of public or Directory Information. Students
must be given a specific period of time within which they must
inform institutions, in writing, that such categories of information
are to be withheld. (See: Disclosure of Education Record Informa-
tion, Section V, A-4, Page 17.) Students should be alerted to the
possible undesirable consequences of withhelding Directory Infor-
mation. Institutions should take steps to avoid the tactical error of
developing procedures which make it all-too-easy for students {o
make a casual decision to exclude all or most of the categories from
Directory Information. Institutions are advised to formulate proce-
dures which elicit the considered judgment by the students when
they exercise their right to exclude Directory Information.

e. To insure that the rights of students concerning release of infor-
mation are upheld and to ease the burden of institutional record
keeping, it is recommended that students be required to file re-
quests for nan-disclosure on an annual basisif withholding of Direc-
tory Information is desired; therefore, such requests need only be
honored for one academic year or a shorter period of time if it suits
their purpose. .

PP - 15
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C. Students’ Access to Thelr Education Records

The following requirements on students’ rights of access, including limitations
. on those rights and conditions and procedures under which students may waive
those rights, must be brought to the attention of those responsible for education

2. . ...records within the institution. : S -

1. Students and former students have rights to inspect and review their
education records. The institution may require that a staff member be
presentdurmgmspectlon and review. (See: Appendix, Sample Form, No.4
Page 27.)

2. Procedures must be developed to pél’l‘ﬂlt students to inspect and review
education . records (except as limited in paragraph 3¢ below) within a
maximum of 45 days after they request to do so. Inspection and review
include:

a. an explanation and interpretation of the record.

b. the right to a copy of the education record. A copy may be
refused, but only if in doing'so, the institution does not limit the -
student’s right to inspect and review that record. For axample a
copy of the academic record could be refused if a "hold” for non-

- payment of financial obligation exists, but the student maintains the
right to inspect and review the record.

3. Limitations exist on students’ rights to inspect and review their educa-’
tion records. The institution is not required to permit students to inspect
and raview the following:

a. financial information submitted by parents.

b. confidential letters and recommendations placed in their files
priorto January 1, 1975, provided these letters were collected under
established policies of confidentiality and were used only for the
purposes for which collected.

_ ¢. confidential letters and recommendations associated with ad-
missions, employment or job placement, or honors to which stu-
dents have waived rights of inspection and review. (See paragraph 4
below.)

d. education records containing information about more than one
student; however, in such cases the institution must permit access
to that part of the record which pertains only to the inquiring stu-
dent.

4. Students may waive any or all of their rights under the Act. The right of
waiver is subject to the following conditions: _ .
a. that institutions do not require waivers..
b. that no institutional service be denied students who fail to supply
waivers, (although institutions are free to request waivers).

14
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¢. that the documents to which students have waived the right of
access are used only for the purposes for which collected. If used for
other purposes, the waivers are void and the documents may be
inspected by students. Institutions would be well advised to as-
sure all parties concerned that the instruments used for soliciting
recommendations and evaluations contain the specific purposes for

which they will be used and the time frame in which such forms will .

be destroyed.

d. that the waivers are in writing and signed by the students. Stu-
dents may walve their rights to inspect and review either individual
documents or classes of documents, (e.g., partor all of an admission
or job placement file). They may revoke the waiver in writing, but by
revoking it, they do not have the right to inspect and review docu-
ments collected while the waiver was in force.

N.B. Although they are not considered students under the Act,
“applicants” for admission to an institution have a right to
waive inspection and review of confidential latters and state-
ments of recommendations which are a part of thair admission
file. If “applicants” walve their rights to access of documents,
‘then th ust upon request be given the names of all individu- - -
als providing letters and statements of recommendations.

5. The regulations contain only one restriction péﬁaining to the destruc-
tion of records, which is that once students have requested access to their
education records, such students’ records cannot be destroyed until in-.

spection and review have been provided. These guidelines call your atten- ..

tion to two additional items that an institution must not destroy unless the
records to which they pertain are destroyed: (a.) “explanations™ placed in
the records by students and (b.) records of disclosures and requests for
disclosures. However, it is incumbent upon those responsible for records

‘systems to destroy information contained in student records and files

when it is no longer valid and/or useful. (The intent of the Act would
probably be well served if files were regularly purged.of such items as
letters of recommendations once they have been used for their original
purpose.) '

15




V. PROCEDURES AND STRATEGIES FOR COMPLIANCE

- To fulfill the basic requirements for compliance with the Act, each educational
institution should safeguard disclosure of personally identifiable information
about students, provide opportunity for challenge of the contents of education
records, and maintain adequate records Df requests and disclosures as detaﬂed
in' this section. ' '

A. Disclosure of Education Record Information
1. Institutions shall obtain written consent from students before disclos-
ing any personally identifiable information from their education records
(with the exceptions as noted in Sections 2, 3, ard 4 below). Such written
consent must:
a. specily the records to be released.

b. state the purpose of the disclosure.

¢. identify the par‘ty or class of parties to whom dlsslcsure may be
made.

d. be signed and dated by the student.

2. Institutions must disclose education records or components thereaf
without written consent of students to the following:

a. students who request information fr;m their own records. (tn-
stitutions may require written requests for student access.)

b. authorized representatives of the following for audit and evslua-
tion of Federal and State supported programs:

(1) Comptroller Eénar,m of the United States.

(2) The Secretary of the United States Départment of Health,
Education, and Welfare.

(3) The United States Commissioner of Education, Director
of National Institute of Education, or Assistant Secretary of
Education.
(4) State educational authorities.

¢. State and local officials to whom disclosure is required by State

Statute adopted prior to November 19, 1974,

+ 3. Institutions may disclose education records or components thereof
without written consent of students to the following:

a. personnel within the institution determined by the institution to
have legmmaté educatmnal interest.

b. afhcuals cf other institutions in which the student seeks to enroll,
on condition that the issuing institution makes a reasonable attempt

16
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c. perscﬁsgrmrganizatiénspravidingt@thestudentfinanéialaid,cr
determining financial aid decisions concerning eligibility, amount,
condition, and enforecement of terms of said aid. ’

d. organizations conducting studies to develop, validate, and ad-
minister predictive tests, to administer student aid programs, or to
improve instruction. Those organizations may not disclose personal
identification of students, and information secured must be de-
stroyed when no longer needed for their projects. Institutions.are
advised to abtain such assurance in writing.

e. accrediting organizations carrying out their accrediting func-
tionss

f. parents of a student who have established thai student’s statusas

a dependent according to Internal Revenue Code of 1954, Section
"152. (See: Disclosure of Education Record Infarmatlﬂn, vV, A- 7 o
Page 18.) .

g. persons in compliance with ajudicial order or a lawfully issued.
subpeona, provided that the institution first make a reasanable at-
tempt to natlfy the student, :

h. persons inan emergency, if the knowledge of information, in fact, -
is necessary to protect the health or safety of the student or other
_persons. e
4. Institutions may release without written consent those records iden- -
tified as public or Directory Information for students who are currently

enrolled, provided the foilowing conditions are met prior to disclosure!:

a. that the institution inform the students of categarles designated
as Directory Information.

b. that students be given opportunity to refuse disclosure of any or
all categories.

c. that the students be given a reasonable period of time in which to
state such refusals in writing.

5. Institutions may release without written consent those items identified
as public or Directory Information on any student not currently enrolled.

6. Institutions are responsibie for informing parties to whom personally
identifiable information is released that recipients are not permitted to
disclose the information to others without written consent of the students.
For example:

“The attached information has been forwarded to you at the
request of the student with the understanding that it will not be
released to other parties. The Family Educational Rights and
Privar:y Ar:i af 79?§ prc:hlblrs release afih ,nfarmatian withaut )

yau are unable to Eamply wn‘h th:s condition of release.”

17
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7. Institutions may disclose information about students to their parents by
either of two procedures:

a. by obtaining the students’ written consent.

by havmg the psrems éstabhsh the students dependancy as
pendlx Internal Revenue Code of 1954 Ssctlcm 152, F‘age 48,) An
explicit institutional policy, cuvermg "dapandency determlnatmn
should be available if release is to be made to parents under this
provision. That policy for example might include:

(1) stating an intent to consider all students as “dependent”
unless they speclflcally mform the mstltutlcn within a reason-

mdependent '—or—

(2) requiring a certified copy of the parents most recent Fed-
eral Income Tax Form.

B. Challenge of the Contents of Education Records

The Act does not provide details about required grievance and hearing mech-
anisms to be empluyed but institutions should have clear channels of appeal

whn:h (a) are stated in the written institutional pDIu:yi (b) involve dlsmterested

mtD account

1 Iﬁstitutians mus. prcwide students with an Qppaf‘tunlty to challénéé thé .

|naggurate mlslearjmg, or utherwuse in vmlatlcm of tha;r pnvacy or ot,her

rights.

2. Officials who receive challenge requests must decide within a reason-
able period of time whether or not corrective action consistent with the
students’ requests will be taken. Students must be natified of the deci-
sions. If the decisicms are in agreement with the students’ requests, the

3. Students who are not provided full relief sought by the challenge must
be informed by the appropriate official of their rights to a formal hearing on
the matter.

dlx, Sam ple Form No 6 Page 29, ) Withina reasanable penad Df tu’ne after
receiving the request, the appropriate official must inform students of the
date, place, and time of the hearing.”

5. Students must be afforded a full and fair opportunity to present evi-
dence relevant to the issue raised. Students may be assisted orrepresented -
at the hearing by one or more persons of their choice, mv:ludmg an attor-
ney, at such students’ expense. 2 O
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6. Hearings may be conducted by any party, including an official of the’
institution, provided such person does'not have a dlrect interest in the
outcome of the hearing. .

7. Decisions of the hearing panel will be final, will be based solely on the
evidence presented at the hearing, and will consist of a written statement
summarizing the evidence and stating the reasons for the decisions which
will be delivered to all parties concerned.

a. Institutions will correct or amend any education record in
accordance with the decision of the hearing panel if the decision is
in favor of the student. i

b. Should the decision be unsatisfactory to the student, the appro-
priate official must inform the student that:

(1) the student has the opportunity to place with the educa-
tion record a statement commenting on the information inthe
record, or a statement setting forth any reason fgrd |sagreemg o
with the decision of the hearing panel.

(2) the statement placed in the education record by the stu- - .
dent will be maintained as part ofthe record for so long asthe
record is held by the institution. :

(3) this record when disclosed to an authorized party;must
include the statement filed by the studem

8. Rights of the challenge cannot be used to question substantive educa= '
tional judgments which are correctly recorded. These rights of challenge
are not intended to allow students to contest, for example, a grade in a
course because |t |s felt a higher grade should have been assigned, -

C. Records of Requests and Disclosures
All institutions subject to the provisions of the Act are required to maintain
records of requests and disclosures of personally identifiable information. The
records of requests, whether granted or not, shall include the names and ad-
dresses of the person(s) who requested ‘the information and their legitimate
interests in the information. Records of requests and disclosures need not be
maintained for the following:

a. those requests made by students for their own use.

b. those disclosures méde in rasponse to written requests from students.

e . c. those rnadé by school officials.

The records of disclosures and requests for disclosures are considered a part of
the students’ education record; therefore, they must be retained as long as the
education records to which they refer are retained by the institution.

19
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The records of requests and disclosures must be maintained in a form which
permits students, responsible institutional officials, and Federal auditors to in-
spect them.

Reference is made throughout these guidelines to various documents in addition
to the written institutional policy statement. Among them are forms documenting
waiver of rights and consent for disclosure, subpoenas, requests for and notices
of hearings, and summary proceedings of the hearings. Neither the Act nor the
regulations for its implementation stipulate procedures for retention of such
written documents. Most questions about the accuracy of education records

have, and will continue to be settled informally. Nevertheless, it is clear in both the” "~
- Act and the regulations that if a complaint regarding violations of the Act should
be filed against an institution that the institution's defense will depend largely

upon documentation of its procedures and practices in any individual case.

Therefore, these guidelines advise institutions to take necessary precautions to
retain all documentation pertaining to compliance with the Act. The way in which
these records are kept is at the discretion of the institution.

The reader of these guidelines should also note that in several places. it is implied
that institutions may choose to inform students about certain aspects of the Act
either orally or in writing. The foregoing paragraph should be kept in mind when
exercising this discretion. : Trrmmme o e

Finally, the reader’s attention is directed specifically to the definition of “Educa-
tion Records' in Section lll, Page 8 and 9, of these guidelines where the records
which are not subject to the provision of the Act are specified. It is apparent that _
there will be instances where institutional files will contain recoerds which are
covered by the Act as well as those which would not be if they were separate. For
example, afile for a graduate student, who as a teaching assistant is an employee
of the institution, may contain an employee record evaluation which is not cov-
ered by the Act, and a copy of the academic record which is covered by the Act. In
such cases, to maintain compliance with the Act, the institution shouid establish

‘separate educational and employment files, thereby avoiding the potential pro-

cedural conflict, which might result upon request for access by the student
employea. . ‘

It is the hope of the Task Force that this document will provide sound and
practical assistance to those who seek guidance for compliance with the Act.
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A. Sample Forms

The authors of these guidelines offer the following sample documents to assist

members of individual institutions with the development of their own forms:
1. Annual Notice to Students.

— 2. Request to Prevent Disclosure of Directory Information.

3. Public Notice Designating Directory Information.

4]

4. Student Request to Inspect and Review Education Record
5. Request to Review Education Records.
6, Student Requesis for Formal Hearing.

7. Sample of a Written Institutional Policy.

O
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(SAMPLE FORM NO. 1)

ANNUAL NOTICE TO STUDENTS

Annuaiiy, (Namé of lnstifgliaﬂ) inforrns studénts of the Farniiy Educationa]

comply fully, was dasugnated to protect the prwacy nf education recc:rds to es-
tablish the right of students to inspect and review their education records, and to
provide guidelines for the correction of inaccurate or m:sleading data through
informal and formal hearings. Students also have the right to file cﬂmﬁlamts with
The Family Educational Rights and Privacy Act Office (FERPA) concerning al-
leged failures by the institution to comply with the Act.

campllaﬁ;e with the pmwsmﬁs  of the Act Goples of the pnllcy can be found in
the following offices: .

The policy is also printed in the _ I
The offices mentioned also maintain a Direcinry Df Hecnrds whlch Ilsts all
education records maintained on students by this institution.

Questions concerning the Family Education Rights and Privacy Act may be

referred to the (campus) office,

Date of publication

)
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- (SAMPLE FORM NO. 2)
REQUEST TO PREVENT DISCLOSURE OF DIRECTORY INFORMATION

To: All Students Term/Semester/Year ____

The items listed below are designated as “Directory Information’ and may be '

released for any purpose at the discretion of our institution.

Under the provisions of the Family Educational Rights and Privacy Act of 1974,
you have the right to withhold the disclosure of any or all of the categories of
“Directory Information"” listed below.

Please consider very carefully the consequences of any decigion by
you to withhold any category of “Directory Information.” Should
you decide to inform the institution not to release any or all of this
“Directory Information,” any future requests for such information
from nan-ms!‘itutmnal persons or organizations will be refused.

The institution will honor your request to withhold any of the cate-
garias listed belaw bui canﬁat assume responsibility fo t:cmiact yau
upcm j'i:iiu the institutlan assumes no lisbihty for hanﬁvﬂng yaur
instructions that such information be withheld.

. . :

_ Fiease mark the apprapriate buxes and affix ‘your signa’turé belaw ta indi::atg_m

Infgrmahan

Disclose
Information

Category | Name, address, telephone number, dates of attend-
ance, class,

(] z

Category Il Previous institution(s) attended, major field of study,
awards, honors (includes Dean’s list), degree(s) con-
ferred (including dates).

]

Category Il Pastand present participation in officially recognized
sports and activities, physical factors (height, weight
of athletes), date and place of birth.

D

Date e Student Signature

Ifthis form isnot receivedin  (campus) office priorto  (date) . it will

be assumed that the above information may be disclosed for the remainder of the

current acadamic year. A new form for non-disclosure must be completed each

26
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(SAMPLE FORM NO. 3)
PUBLIC NOTICE DESIGNATING DIRECTORY INFORMATION

Date of Publication __

(Name of institution) hereby designates the following categories of .
student information as public or "Directory Information.” Such information may
be disclosed by the institution for any purpose, at its discretion.

Category | Name, address, telephone number, dates of attendance,
class.

Category Il Previous institution(s) attended, major field of study,
awards, honors (includes Dean's list), degree(s) conferred
(including dates).

Category lll Past and present participation in officially recognized
sports and activities, physical factors (height, weight of
athletes), date and place of birth.

Currently enrolled students may withhold disclosure of any category of informa-

tion under the Family Educational Rights and Privacy Act of 1974. To withhold

disclosure, written notification must be received in the Officeof . (campus)

priorto  (date) at (name of institution) (address) Forms

requesting the withholding of "Directory Information™ are available in the
(campus) office.

(Name of institution) assumes that failure on the part of any student to
specifically request the withholding of categories of "Directory Information”

indicates individual approval for disclosure. :

28
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(SAMPLE FORM NO. 4)
STUDENT REQUEST TO INSPECT AND REVIEW EDUCATION RECORDS

Date submitted: _____ R

To: Record Custodian

| wish to inspect my education record maintained in the following office(s):

Print Name (Student) .
Address ____ I _ . -
Student'sSignature . TelephoneNo. _____

To: Student

Your request for inspection of your record was received on (date)
The requested record will be available for review on (date)

Date __._.._______ School Official's Signature _____ I

To: Custodian

| have inspected and/or have been informed of the contents of the requested edu-
cation record identified above and am satisfied with its accuracy and com-
pleteness. _

Date: ... Student’s Signature N N —

To: Record Custodian

| have inspected and/or have becn informed of the contents of the requested
education record identified above and am not satisfied with its accuracy and
completeness for the following reason(s):

Date . Students Signature
Observations of the record custodian of disposition of the request:

Custodian's Signature - .




(SAMPLE FORM NO. 5)
REQUEST TO REVIEW EDUCATION RECORDS

Date: ___ N

NAME OF STUDENT: _____ e BLE
STUDENT NUMBER: S S
PURPOSE OF REVIEW: - I

ITEM(S) OF INFORMATION REQUESTED: B

NAME OF REQUESTOR: ____ —_— —
REQUESTOR'S AFFILIATION: ______ S

OFFICE TO WHICH REQUEST WAS MADE: ______ S

I hereby agree to keep the information disclosed to me confidential according to
applicable legislation and regulations.

(Signature) ' " (date)

DIPOSITION OF REQUEST:[] APPROVED
] DISAPPROVED

SPECIFY MATERIALS REVIEWED  (RECORDS, TYPES OF INFORMATION):

(Signature of Official Approving Request) (date)

7:7(7Namé and Title of Official Supervising ﬁev?éw;) ' (date)

29
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(SAMPLE FORM NO., 6)
STUDENT REQUEST FOR FORMAL HEARING

To: Chairperson, Hearing Panel Date:

From: (Student's name)
Subject: Request for Hearing Concerning Student Education Records

I request a formal hearing concerning correction of what | believe to be inaccu-
rate or misleading information, described below, contained in my education

records. o

Contested Information Education Record Contested

Please notify me of the date, time, and place of the hearing. My address and teje-
phone number follow:

" (Address) o o

' :(T'Stude,ﬁfs Eig’nsrfyre) (Telephone 1\7"-”) 7
15T ENDORSEMENT

From: (Chairperson, Hearing Panel) Date: —

To: (Student’'s Name)

The decision of the Hearing Panel is as follows:

L2
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(SAMPLE OF A WRITTEN INSTITUTIONAL POLICY)

The Family Educational Rights and Privacy Act of 1974 is a Federal law
which states (a) that a written institutional policy must be established and
(b) that a statement of adopted procedures covering the privacy rights of
students be made available. The law provides that the institution will
maintain the confidentiality of student education records.

(Name of Institution) accords all the rights under the law to students who
are declared independent. No one outside the institution shall have
access to nor will the institution disclose any information from students’
education records without the written consent of students except to
personnel within the institution, to officials of other institutions in which
students seek to enroll, to persons or organizations providing students
financial aid, to accrediting agencies carrying out their accreditation
function, to persons in compliance with a judicial order, and to persons in
an emergency in order to protect the health or safety of students or other
persons. All these exceptions are permitted under the Act.

Within the (Name of Institution) community, only those members, indi-
vidually or collectively, acting in the students’ educational interest are
allowed access to student education records. These members include
personnel in the (as defined by the institution, e.g., Offices of the Regis-
trar, Comptroller, and Financial Aid, the Office of Admissions), and
academic personnel within the limitations of their need to know.

At its discretion the institution may provide Directory Information in
accordance with the provisions of the Act to include: student name,
address, telephone number, date and place of birth, major field of study,
dates of attendance, degrees and awards received, the most recent pre-
vious educational agency or institution attended by the student, partici-
pation in officially recognized activities and sports, and weight and
height of members of athletic teams. Students may withhold Directory
Information by notifying the (Campus Official designated, e.g., Registrar)
in writing within (the time frame established by the institution, i.e., two
weeks after the first day of class for the fall term).

Request for non-disclosure will be honored by the institution for only one
‘academic year; therefore, authorization to withhold Directory Informa-
tion must be filed annually in the (Campus Office designated, e.g., Office
of the Registrar). %0 -

31 . -



The law provides students with the right to inspect and review informa-
tion contained in their education records, to challenge the contents of
their education records, to have ahearingif the outcome of the challenge
is unsatisfactory, and to submit explanatory statements for inclusion in
their files if they feel the decisions of the hearing panels to be unaccept-
able. The (Campus Official designated, e.g., Registrar) at (Nsme of In-
stitution) has been designated by the institution to coordinate the inspec-
tion and review procedures for student education records, which include
admissions, personal, academic, and financial files, and academig,
cooperative education, and placement records. Students wishing to re-
view their education records must make written requests to the (Campus
. Official designated, e.g., Registrar) listing the item or items of interest.
Only records covered by the Act will be made available within forty-five
days of the request. Students may have copies made of their records with
certain exceptions, (e.g., a copy of the academic record for which a
’finansiai “hold" exists ora transcript of an original or source document

expense at prevalllng rates whichare Ilsted inthe current catalog Educas
tloﬁ records do not lnclude records of mstructlonal adrﬁmlstratlve and
are not accessmle or revealed to any mdmdual except a te'nporary
substitute, records of the law enforcement unit, student health records,
employment records or alumni records. Health records, howaver, may be
reviewed by physicians of the students’ choosing. :

Students may not inspect and review the following as outlined by the Act:
financial information submitted by their parents; confidential letters and
recommendations associated with admissions, employment or job
placement, or honors to which they have waived the'ir rights of inspection
and re\new or éducatian records contammg mformatlon abcut mare
that part of the réccrd whlch pertams to the lﬁqumng student ‘The
institution is not required to permit students to inspect and review confi-
dential letters and recommendations placed in their files prior to January
"~ 1, 1975, provided those letters were collected under established policies ™~ "~

of confidentiality and were used only for the purposes for which they
were collected.

Students who believe that their education records contain information
that is inaccurate or misleading, or is otherwise in violation of their
privacy or other rights may discuss their problems informally with the
(Campus Office designated, e.g., Office of the Registrar). If the decisions
are in agreement with the students’ requests, the appropriate records will
be amended. If not, the students will be notified within a reasonable
period of time that the records will not be amended; and they will be
informed by the (Campus Office designated, e.q., Office of the Registrar),
of their right to a formal hearing. Student requests for a formal hearing
must be made in writing to the (Individual designated, e.g., Vice President
for Academu; Affalrs) who WIthln a reasanable perlod oftlme after recew=

S the hearlng Students may present evidence relevant to the issues raised
31 ‘

139




and may be assisted or represented at the hearings by one or more
persons of their choice, including attorneys, at the students’ expense.
The hearing panels which will adjudicate such challenges will be the
(Individuals designated, e.g., Vice President for Academic Affairs, rep-
resentatives of the Vice President for Student Affairs, the Graduate Dean,
and the Academic Dean of the student’s college).

Decisions of the hearing panels will be final, will be based solely on the
evidence presented at the hearing, and will consist of written statements
summarizing the evidence and stating the reasons for the decisions, and
will be delivered to all parties concerned. The education records will be
corrected or amended in accordance with the decisions of the hearing
panels, if the decisions are in favor of the students. If the decisions are
unsatisfactory to the students, the students may place with the education
records statements commenting on the information in the records, or
statements setting forth any reasons for disagreeing with the decisions of
the hearing panels. The statements will be placed in the education
reccrds malntamed as part c»f tha students records, and releassd

wrltlng, assistance from the Preadent of the InStltutlBﬁ Further stu—
dents who believe that their rights have been abridged, may file com-
plaints with The Family Educational Rights and Privacy Act Office
(FERPA), Department of Health, Education, and Welfare, Washington,

D.C. 20201, concerning the alleged failures of (Name of Inst:tutlan) to
comply with the Act.

Revisions and clarifications will be published as experience with the law
and institution’s policy warrants.

33
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B. “The Act”

THE FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT
OF 1974 AS AMENDED

(Popuiarly known as the *Buckley Amendment"’)

Bec. 438, (a) (1) (A) No funds shall be made
avallable under any applicable program to
any educational agency or Institution which
has n poliey of denylng, or which effectively
prevents, the parents of students who or
have been in attendance at & achool of such
agency -or at such insHtu =
may be, the right to Inspect and review ‘the
sducation records of their childrsn. If any
material or document in the education rec-
ord of a atudent inciudes inf on
mors than one student, the parents of one of
such ts shall have the right to napﬁa;

i

guhsectlon in accordance with subparagraph
{C). confidential recommendations—

(I) respecting admission to any educa-
tional agency or instltution,

{II) respecting an application for :mpmy-
ment, and

{ILI)} reapecting the receipt of an hﬂﬁDZ‘
or honorary recognition.

(E) A Et.udr:nt OF a person applylng for

(uu of aubpsrngmph {B), except tfmc su,h
walver shnll 3 ; FECO A 3

"to such atudent or to - Of

pecific tnformation con-

reasonabie period of tlm, hut ln m: EBH-E
more than forty-five days after the request
has been made.

(B} The AOrst szentence of subparagraph
(A) shall not operate to make availablie to
students in Inst tlong of postsecondary ed-
ueation the following materials:

{1) Anancial records of the parents of the
student or any information contained
theeein;

{ii} confidential lelters and satatements
ﬂf mrummendstlnn which were plnced in

1975 it sueh leﬂera or statem ﬂtﬂ.ﬁ-ﬂ; m;ir.
used for-piurposes other than thase for which
they were Iy intended;

{iii) if the student has slgned a walver
of the, student’s right of access under this

tended. Such vmlvmfs may nut be

|sic] as & condition for admisslon t t
of financlal ald from, or recelpt of any other
services or benefitz from such nggm:y or
Inzstitution.

(2) Mo funds shall be made avallable un-
der any applieable program to any educa-
tional agency or institution unless the par=
ents of students who are or have been In
att.endnnte at a school af such agency or at

for & henring bg such agzncy or lngtltutlnn,
In acecordance with regulations of the Secre-

tary, challenge content of such stu-
dent's edueation records, in ordeér to Insurs
that the records are not inaccurate, mislead-
ing. or otherwliss In violation of the privacy
or other rights of students, and to provide
an opportunity for the correction or deletion
of any such Inaccurate, mislending, or other-
wiss inappropriate data contained therein
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and to Insert Into such records a written ex-
pianation of the parents respecting the con-
tenl of such records,

(3) For the purposes aof this section the
term “educatlonal apency or Inatitutlen”™
means any publie or private agency or Insati-
tution which 1s the reciplent of funds under
any applicable progra

(4) (A) For the purpnses of thid sectlon, the
term “education records” means, exéept as
may be provided otherwlas in subparagraph
(B). those records, files, documents, and other
materials which—

(1) contain informatlon directly related to

a student: and

(11) are maintained by an educational
agency or Institutlon, or by a person acting
for such agency or inatitution,

(B) Tha term “education recorda™ dosa
not include—

(l) reourds of institutional, supervisory.
ve personnel and educa-
tional personnel anclllary thereto which are
in the sole poasessjop of the maker thersof
and which are not accesalbls or re

(i .lt the Do
unit do not have saceas to bducntlun racnrda
under subsection (b) (1), the records and
documents of such law enforcoment unlt
which (I) are kept apart from records de-
scribed in subparagraph (A), (II) are main-
tained aolely for law enforcement purposes,
and (I1I) are not made avallable to personz
other thau law enforcement offizials of the
aurne Jurisdietior
11} in the case of persons who are em-
ployed by an edugntlonal ageney or institu.
tion but who are not in attendance nt auch
ngency or institution, records made anc
maintalned in normal course of isiness
which rg:!nh: excl -l ely to such person ib
t.hsu. pr;:r: € y ag an emplnyee and

ol age uF nlder Cll’ 15 nLlcndmg all Iuautu
tion of postsecondary educntion, which are
crented or mabitained b
chlatrist, psychologi
professional or pa -prm‘e..mmml Mtlng in
hls professional or para-professional cit=
pacity, or a ng In that eapacity,
which are . maintalned, or used cmly
in conn 1 the provislon of treat-
ment to the student, and are not available
t.o mxym’u’: m‘.hf;f thnu pi-r';ons providing such

glnﬁ r other ﬁpprnprmle pruresslnnm of the
student’s cholee.

(&) (A) Por Lthe purposes of this section the
term “directory informatlon”™ relaling to a
student ineludes the following: the student’
name, address listing, date and
plnce of birth y. partieipn
tion in officially recognised actl %
gports, welght and helght of members o1
athletic teams, dates of attendance, de-
greea and awards received, and the most
recent previous eduecational agency or In
stitution attended by the student.

{B} Any educatlonal agency or institutls
making publle directory information sha

give publle nollees of the categories of in:
formation which 1t has designated ns sue
information with respect to each student at-
tending the Institution or agency and shall
allow a reasonable period of time after such
notice has been given for & parent to Inform
the Institution or ngeney that any or al]l of
the Information designated should not be
relensed without the pareni’s prior consent.
(68) Por the purposes of this section, the
term “student” includes any person with re=
spect to whom an edueational agency or in-
stitution malntains edueation recordz or
personally identifinble inforination, but does
not inelude a person who has not b in
attendanece at such agency or institution,
{b) {1y Mo funda shall be made avallabie
under any applicable program o any edu-
1 stitution whi:h haz o
polley or practice of permitiing the release
of education records (or personally identlfi-
abla lm‘(xrmn,uun cantnlneﬂ Lhereln gther

Pﬁfﬁgr,&ph (5) of subsection (g)) of att
without the writtén consent of thelr par-
ents to any individual, agency, of organiza-
Hon, other than to the following—

(A) other school officlals, including teach-
ara within the edueational loatitution or lo-
cal educational agency who have been de-
termined by such agency or Institution to
have legitimate edueational interests; -

(B) officials of other schools or achool
systerna in which the student seeks or, in-
tenda to enroll, upon condition that the stu-
dent's parents be notd of the tranafer.
recelve & copy of the 1 if deslred, and
hnve nn oppurtunity for a hearing to chal-
wnge the vontent of the record;

{C) nuthorized repressntatives of (1) the
Comptroller General of the Unitsd Btates,
(1) the Bsorstary, (i11) an adminiatrative
hond of an asdudation agenoy (as defined In
Acalinii 408(¢) of this Act), or (lv) Hiata
advostional  authoritles, under the condi-
Lions set forth 1n paragraph (3) of thia sub=
rectlon; and

(D) In eonnection with a student's appli-
catinne for, or recelpt of, financial ald;

(E) State and local officlals or authoritl
to which such Information 15 speclfically
required to be reported or disclosed pursuant
to State statute adopted prior to November
19, 1974;

(F) organizations conducting studles for,
or on behalf of, educational sgencles or in=
stitutions for the purpose of developing,
validating, or administering predictive tests,
administering student ald progr g, and im-
proviny instructlon, if such studles are con=
ducted in such & manner as will not permit
the personal identlfication of students and
itheir parents by persons other than repre
sentatives of: such organizations and such
information will be destroyed when no
longer needed for (he purpose for which 1t 1s
conduected; -

(G) accrediting organlzations in order to
cnrry cut Lhelr accrediting functlons;

(H) parents of a dependent student of
auch parenis, as defined in section 152 of the
Internal Revenué Code of 1954: and

(I) subject to regulations of the Becretary
in connection with an emergency, appropri-
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ate persons If the knowledge of such infor-
mation is necexsary to protect the health or
safety of the student or other persons,

(2) Mo fuunds shall be made avallable un-
der any applicable program to any education
Agency or mgtltutlml whlch hE-E a pnllcy or

u) of this subsection unless—

(A) there Iz written consent from the
student’s parents gpeclfylng records to be
releazed, the F reles
to whom, and with & :ﬁpy of the records to
be released to the student's parents and the
student If desired by the parents, or

(B) such Information is furnizhed In com=
pliance with judicial order, or pursuant to
any lawlully lasueid subpoéna, upon condis
tioix Lhat parents nm:l the Etudents B.!‘E nioti=

[E 3] Nathlng :ﬂntﬁlned in tms gection
shall preclude authorlzed representatives of
(A) the Comptroller General of the Unilted
Btatas, (B) the Secretary, (C) an administra-
tive head of an eductlon agency or (D) EBlats
sducational suthorities from having access to

student or other records which may be neces-
sary In connection with the audit and
evpluation of Pederally supported education
programs, or in connection with the enforce-
ment of the Federal legal requiréements which
relate to much programs: Provided, That
except when col personally lden-=
tifiable information 18 apecifically authorized
by Federal law, any daia collected by such
officialz shall be protected in a manner which
will not permit the personal identification
of students and thelr parents by other than
thoss officlals, and Such persohally idens=
tifiable data sball be destroyed when no
longer needed for such awdit, evaluation, and
snforcement of Federal lejal requirements.

(4) (A) Each educational agency or inati-
tutlon shall intain & record, kept with
i orda of each student, which
&1l Individuals (other than

ncles, or organizations which
d or obtalned aocems to a Btu-
records maintained by such
5 1 y or inatitutlon, and whioh
will indicate specifically the Jegitimate Inter-
eat that each sUch perann, Agenoy, oF Ofgk-
nisntlon haa tn abtatinbisg this iformation,
Hurh reoord of accesa ahinll be avaliabls only
to parents, to the achool official and hia
aspiatants who are rezponalble for the custody
of auch records. and to persons or organlza-
tions authorized in, and under the conditionsa
nt‘ clauses (A) and’ (C) of paragraph (1) as
of auditing the operation of the

(B) With respect to this subsection, per-
sonal Information shall only be transferred
io a third party an the condition that such
party will not permit any other party to
have access to such information without the
written consent of the parents of the student,
SECTE shall adopt appropriate
regulations to protect the rights of privacy

ed" In" paragraph (1) (A) of ‘this~

of students and their familles in connection
with any surveys or data-gathering activi-
ties conducted, asslsted, or authorized by the
Becretary or an administrative head of an
i tlon agency. Regulations established
under this subsection shall include pro-
vislons controlling the use, dlssemination,
and protection of such data. No survey of
data-gathering activitles shall be conducted
by the Eecretary, or an administrative head
of an educatlon agency under an ppplicable
program, unless such activities are author-
ized by law.

{d) For the purposes of this sectlon, when-
ever & stixlent has attained elghteen years of
ending an Institution of post-
- atlon the permisaion oF con-
sent required of and the rights accorded to
the parents of the student shall thereafter
only be required of and accorded to the
student.

(¢} ¥o Tunds shall ba made” avallable
under any applicable program to any educa-
tioral agency or Institutlon unless such
ageney or institution informs the parents
of students, or the students, If they are
elghteen years of age or older, or are attend-
Ing an institution of postsecondary educa-
tion, of the rights accorded them by this
pection.

(f) The Ssecretary, or an adminlstrative
head of an education agency, shall take ap-
propriate actlons to enforce
seation nﬁd to l wlth vh:

Ar:l; €3 épt that action to te 3
anece may be taken only If the E-gcretary finds
there has been o fallure to comply with the
provisions of this section, and he hoa deter-
mined that ecompliance cannot be secured by
voluntary means.

(g) The Becretary shall establish or deslg=

g sn office and review board within the

Deps.ﬂmg of Health, Education, and Wel=
fare for the purpose of investigating, proceas-
ing, reviewing. and adjudicating vmlntlau
of the provisions of this sectlon and com-~
plaints which may be filed goncerning alleged
violatlons of this section. Except for the
conduct of hearings, none of the functions
of the Becretary undse this section. shall ba
out in any of the regional offices of
such Department.
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C. “Final Regulations”

FINAL RULE ON EDUCATION RECORDS
PRIVACY RIGHTS OF PARENTS AND STUDENTS

(Published in Part Il of the Federal Register, Thursday, June 17, 1976, Vol. 41, No. 118.)

Title 45—Public Welfare
SUBTITLE A—DEPARTMENT OF HEALTH,
EDUCATION; AND WELFARE, GENERAL
ADMINISTRATION
PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS

Final Rule on Education Records
Notice of proposed rulemaking was
published in the FpERAL REGISTER On
January 6, 1975 at 40 FR 1208 setting
forth the requirements to be met by an
educational agency or institution to pro=

. tect the privacy of parents and students

under section 438 of the General Educa=
tion Provisions Act, as amended (added
by section 513 of Pub. L. 93-380 and
amended by section 2 of Pub. L. 93-568),

Three hundred and twenty-one letters
of comment were received during the 60~
day public comment period which closed
on March 7, 13975, All comments were
given consideration during the revision
of the regulations, the first segment of
which was published in final form on
March 2, 1976 at 41 FR 9026, This docu=
ment supersedes the previously published
final regulation. The revoked regulation
has been Incorporated for republication
at subparts A (Sections 99.2 and .3), C
(Sectlons 98.21-23), and D (Sections
$9.31 and .36) of this document, in order
to provide the publie with a single docu-
ment containing all latory provi-
sions pertalning fo the Family Educa-

tional Rights and Privacy Act.

‘While the Department unquestionably
supports the purpose of the lJaw—to pro-
vide greater privacy safeguards to
parents and students through the appli-
cation of fair information practice—
during the course of developing this final
regulation it became evident that trans-
Iating this intent into practice might
create a number of problems. For our
part, there was a consclous effort to
mitigate any disclocating .effects which
the regulation might have and, at the
game time, remain consistent with the
gtatute. ) : o

‘We belléve that some working experi-
ence with this regulation will be help-
ful to the Department in determining
whether there 1s a need to mod: 7 this
regulation or whether a recommenda-
tion for legislative change may be either
necessary or appropriate. .

As s result, the regulation is belng s~
sued in final form, effeciive upon pub-
Hleation, with the commlitment that com=-
ments on the regulation and its opera-
tion, including its effect on the day-
day activities of educational agen

institutions during the 1976-77. school
year, will' be formally invited for a
ninety-day perlod commencing July 1,
1977. These comments will be used in
evaluating this regulation and will be
shared with the Congress, as may be
necessary, In order to improve the effects

and effectiveness of the regulation and

36
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the statute upon which it is based.
In addition to welcoming comments on

- the substance of these regulations, the

Department will alse solicit public com-
ment regarding the most appropriate
means of enforcing the provisions of the
Act. Regarding the means of enforcement
avallable to the Department, while edu=
cational agencles and institutions are ac-
countable for Federal funds they receive
and must act in conformity with Federal
law, the practice of using the expenditure
of Federal funds as leverage may not be

the most effective way to accomplish the

objectives of this statute. We would be
Interested in your views as te whether
other more appropriate means of en-
forcement than Institutional funds cutoff
are or should be avallable,

* &k % % %

Effective date. These regulations shall
be effective on June 17, 1978.

Dated; June 8, 1976.
Davio MATHEWS,

Secretary of Health,
Education, and Welfare.
Subpart A—Ganers:
08,1 Appleabllity of part.
99.2 I

§9.3 Definltions,
§9.4 Student righta.
99.5 Formulation of institutional polley
and procedurea.
95.8 Annusl notification of righta.
89.7 Limltation on walvera
99.B Fees
Subpart EE—:!nspe;ii%n ai:dd Review of Educatien

88.11 . Right to inspect and review cducation
recorda,
99.12 Limltations on 1 ig

ary
90,13 Limitatlon on ﬂeatmt:t!nn of educa-
tlon records,

Subpart C~——Amendment of Education Records
89.20 Request to amend education recorda,

. 9921 Right to s hearing.

90.22 Conduct of the hearing.
Subpart D—Dizclosure of Parsonally Identifisbls
Infermation From Education Records

09.30 FPrlor consent for disclosure requirdd,

$9.31 Prior consent for disclosure nok ro=
quired.

99.33 Record of disclosures required to be
maintained,

98.33 Limitations on redisclosurs.

90.834 Conditions for diasclosure to officiuls
of other schools or achool syatams.

08.35 Discl ‘s to certaln Federal and

’ State offielals,

37

20.36 Conditions for disclosurs In health or
eafety emergenclea.
99.37 Conditions for discloaure of directory
information.
c. Subpart E—Enforcement
$3.60 Office and review board,
§9.61 Conflict with Btats or local law.
A3 Reports and records,
Complaint procedure.
Termination of funding.
§0.86 Hearlng procedurea,
90.66 Hearlng befors Pansl or a Hearlng
Offlcer,
£0.67 Initial declsion; final decislon.
AUTHGRITY: Ses. 438, Pub, L. 90-247, Titls
IV, as amended, 88 Htat. 671-574 {20 U.a.C.
1332g) unless otherwlse noted.

Sgbpaﬁt A—Genersl
§99.1 Applicability of part.
(a) This part applies to all educational
agencies or Institutions to which funds

. are made available under any Federal

[progr r wi ‘the U.5. Commis~
sloner of Education as administrative
responsibility, as specified by law or by
delegation of aut.harit.y pursuant to law.]

(20 U.8.C, 1230, 1232g)

(b) This part does not apply to an
edilcational agency or institution solely
because students attending that non-
monetary agency or institution recelve
benefits under one or more of the Fed-
eral progr: referenced in paragraph
(a) of thiz section, if no funds under
those programs are made available to the
agency or institution itself.

(c) For the purposes of this part, funds
will be considered to have been made
available to an agency or instifution
when funds under one or more of the
programs referenced in paragraph (a)
of thiz s (1) Are provided to the
agency or instltution by grant, contract,
subgrant, or subcontract, or (2) are pro-
vided to studenis attending the agency
or institution and the funds may be pald
to the agency or Institution by those
students for educational purposes, such
as under the Basic Educational Oppor-
tunity Grants Program and the Guar-
anteed Student Loan Program (Titles
IV-A-1 and IV-B, respectively, of the
Higher Education Act of 1965, as
ainended).

(20 U.5.C. 1232

(d) Except as otherwise spel:iﬁca.l,ly
provided, this part applies to education
records of students who are osr have been
in attendance at the educational agency
or institution which maintains the rec-
ords.

(20 USC. 12328)
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§99.2 Porpose.

The purpose of this part is to set forth
requirements governing the protection of
privacy of parents and studenis under
sectlon 438 of the General Education
Provisions Act, as amended.

(20 U.8.0. 1233g)
§99.3 Definitions.

As used in this Part:

“Act” means the General Education
Provisions Act, Title IV of Pub. L. 90—347
as amended.

~“Aftendance” at an agency or institu-
1on includes, but 1z not it (
attendance in perzon and by cmrmnd—
ence, and (b) the perled during which
& person 1s working under a wnr -study
program.

“Commizsioner” means the U.38. Com-
missioner of Edugation.

{20 UB.C. 1212g)

“Directory Information” includes the
following Information relating to s stu-
dent: the student’s name, address, tel-
ephone number, date and place of birth,
major fleld of study, participation in of=
ficlally recognized activities and sports,
welght and helght of members of athletie
teams, dates of attendance, degrees and
awards received, the P‘mst recent previous
educational ageney” or institution at-
tended by the student, and other similar
information.

(20 U.S.C. 12228(a) (5 (A))

“Disclosure” means permitting access
or the release, transfer, or other com-
munication of education records of the

student or the personally identifiable in- .

formation contained therein, orally or In
writing, or by electronic means, or by
any other means to any party.
{20 U.8.C. 1232g(b) (1) ]

“Educational instltut.ion' or “educa-

public or private B.gency or msfdtutmn
which 1= the recipient of funds under
any Federal program referenced In
§ 99.1{a) . The term refers to the agency
or Institution reciplent as a whols, In-
cluding all of its eomponents (such as
schools or departments in a university)
and shall not be read to refer to one or
more of ﬂ‘lﬁe gnmponent.s geparate from

(20 ﬁ!E.E; 12325(5) (3))

“Education records” (a) means those
records which: (1) Are directly related
to & student, snd (2) are maintained by
an educational agency or institution or

-by a party acting for the agency or in-

stitution.

() The term does not lm:lude

(1) Records of Iinstructional, super-
visory, and administrative personnel and
educational personnel ancillary theretﬂ
which:

(1) Are in the sole possession of tng
maker thereof, and

(i) Are not accessible or revealed to
any other individual except a substl-
tute. For the purpose of this definition,
8 “substitute” means an individual who
performs on a temporary basis the duties
of the individual who made the record,
and does not refer to an Individual who
permanently succeeds the maker of the
record in his or her position.

(2) Records of a law enforcement unit
of an educational agency or institution
which are:

(1) Maintalned apart from the records
described in paragraph (a) of this defini-
tion;

(11} Maintained zolely for law enforce=
ment purposes, and )

(1) Not disclosed to indlividuals other
than law enforcement officidls of the
same jurisdiction; Provided, That educa-
tion records maintained by the educa-
tlonal agency or institution are not dis-
closed to the personnel of the law en-
forcement unit.

(3) () Records relating to an indlvid-
ual who iz employed by an educational
agency or institution which:

(A) Are made and maintained in the
normsl course of buslness;

(B) Relate exclusively to the individ-
ual in that individual's capacity as an
employee, and

(C) Are not available for use for any
other purpose.

iy Tl paragraph does not apply
to records relating to an individual in
attendance at the agenecy or institution
who is employed as a result of his or her
status as a student.

(4) Records relating to an eligible
student which are:

(1) Created or maintained by a physi-
cian, .psychiatrist, psychologist, or other
recognized professional or paraprofes-
sional acting in his or her professional or
paraprofessional capacity, or assisting in
that capacity;

(i) Created, maintalned, or used only
in connection with the provision of treat-
ment to the student, and

{lil) Not disclosed to anyone other’
than individuals providing the treat-
ment; Provided, That the records can be
personally reviewed by o physician or
other appropriate professional of the
student's choice, For the purpose of this
definition, “treatment” does not include -

as
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remedinl educational activities or aetivi-
ties which are part of the program of
instruction at the educational agency or
institution. _

(5) Records of an educational agency
or institution which contain only infor-
mation relating to a person after that
person wis no longer & student at the
educational agency or Institution. An
example would be information collected
by an educational agenney or institution
pertaining to the sczumplishment& of its
alumni.

(20 UB.C. 1232g(a) (4))

“Elgible student” means a student
who has attained eighteen years of ege,
or Iz attending an institution of posi-
secondary education.

{20 U.8.C. 1232g(d) )

“Financial Aid", as used in % 99.31(a)
(4), means a payment of funds provided
to an individual (or a payment in kind
of tangible or intangible property to the
individual) which iz conditioned on the
individual's attendance at an educational
agency or institution.

{20 U.5.C. 1232g(b) (1) (D))

“Institution of postsecondary educa-
tion” means an institution which pro-
vides education to students beyond the
secondary school level: ‘“secondary
school level’” means the educational level

_ (not beyond grade 12) at which second-

ary education iIs provided, ans deter-
mined under State law.
(20 U.8.0. 1232g(d))
“Panel” means the bhody which will
adjudicate cases under procedures set
i & 5

“Parent” Includes a parent, a guardian,
or an individual acting as a parentof &
student in the absence of a parent or
guardian. An educational agency or in-
stitution may presume the parent has
the authority to exercize the rights in-
herent in the Act unless the agency or
institution has been provided with evi-
dence that there is o State law or court
order governing such matters as divorce,
separation or custody, or a legally
binding instrument which provides to
the contrary,

“Party” means an individual, ageney,
institution or organization.

(20 U.5.C. 12322 (h) (4) (A))

“Personally identifiable” means that
the data or information includes (a) the
name of a student, the student's parent,
or other family member, (b) the address
of the student, (¢) a personal identifier,
such as the student’s socinl security

number or student number, (d) an list
of personal characteristics which would
make the student's identity easily trace-
able, or (&) other information which
weould make the student’s identity easily
traceable,

(20 U.8.C. 1232g)

“Record"” means any information or
data recorded in any medium, including, -
but not limited to: haﬂdwritlng‘; print,
tapes, ﬂlm miefoﬂimi and microfiche,

"Secretary” means the Secretary of
the U8, Dﬁnartment of Health, Educa-~

(go u:s.a 12335)

“&tudent” (a) includes any individual
with respect to whom an educational
agency or institution mdintains educa-
tion records.

(b) The term does not include an in-
dividual who has not been in attendance
at an educational agency or institution.
A person whn h&s Epplied for Mcm

a cpmpcm&nt unit of an institution of
postsecondary education (such ag the
various colleges or schools which com-
prise a university), even H that Indi-
vidual is or has been in attendance &t
another component unit of that institu-
tion of postsecondnry education, is not
considered to be & student with rrﬁpect
to the component to which an applica-
tion for admisslon nas been made,

(20 U.5.C. 1232g(a) (5) )

§99.4 Student rights.

(a) For. the purposes of this part,
whenever a student has attained elght-
een years of age, or is attending an in-
stitution of postsecondary edueation, the
rights accorded to and the consent re-
quired of the parent of the student shall
thereafter only-be.accorded to and re-
quired of the eligible student.

(b) The status of an eligible student as
a dependent of his or her parents for the
purposes of § 99.31(a) (8) does not other-
wise aiffect the rights accorded to and
the consent required of the eligible stu-
dent by paragraph (a) of this section.
(20 U.8.C. 1232g(d))

{c) Bection 438 of the Act and the
regulations in this part shall not be eon-
strued to preclude educational agencies
or Institutions from according to stu-
dents rights In addition to those ae-
corded to parents of students.

39

40



Q

ERIC

Aruitoxt provided by Eic:

) §'99!5‘ Formulation of institutional pel-

icy and procedures.

fa) Each educational agency or insti-
tution shall, consistent with the mini-
murm requirements of section 438 of the

Act and this part. ‘formulate and adopt -

a policy of-
1z parents of students or
ts of their rights under

§99,6; .
{2) Pﬂrmltting parents of students or

: ehglble students to inspect and review the

of the student in ac-

_cor gﬁcéiwrithrg 99.11, including at least:

(). A statement of the procedure to be
followed by a parent or an eligible stu-
ent who requests to inspect and levmw
the education records of the student;
(1) with an understanding that it may
not deny access to an education record, a

description of the circumstances in
~which the ageney or institution feels it

has a legitimate cause to_deny a ‘request
for a copy of such records: .-
(ill) A schedule of fees for copies, and
(iv) A \sting of the types and loca-

" tions of education records maintained by’

the educational agency or institution
and the titles and addresses of the offi-
cials responsible for those records;

.- (3) Not disclosing personsally identifi-
able informatlon from the education rec-

‘ords of a student without the prior writ-

ten consent of the parent of the student

.or the elig‘lble student, except as other-

pnllr;y shall include, at lea_st [§)) A state=
ment of whether the educational agency

_or Institution will disclose personally

idenﬂﬂab]e miurmgtlun :l‘rom t.he educa-
@) (1), B.nd if sr}. & speciﬂcstlnn of the
criterin. for determining which parties
are “school officials” and what the edu-
cational agency or Institution considers
to be a “legitimate educational interest”,
and (i) a specification of the personally
identiflable information to be designated

s directory information under § 99.37;

. (4) Maintaining the record of disclo-
sur& a: persﬂﬁa].ly iﬂet:\t.iﬂgble lnfnrma-

ugﬂt. requimd ta be mamtainzd by § 99.33,

and permitting a parent or an ellgible-

student to inspect that record;

{5) Providing a parent of the student
or an eligible student with an opportu-
nity to seek the correction of education
records of the student through a request
to0 amend the recorda or a hearing under
Bubpart €, and permitting the parent
of a student or an eliglble atudent to
place a statement in the education ree-
ords of the student as provided iIn
§99.21(c) ;

(b) The policy required to be adopted ..
by paragraph (a) of this gectlon shall
be in' writing and coples shall be made -
available upon request to parents of stu-
dents and to ellgible students.” :
[20 U.8.C. 1232g (e) and (f)] )
§99.6 _ Annual notification of rights. -

(a) Each zducational agenecy or In- '
stitution shall glve parents of students
in attendance or eligible students In at-
tendance at ﬂie agency or m titutiﬂﬂ

sonably lil-tely t-g infnrm them Df the
following:

(1) Their rights unﬂer sect&tm 435 of
the Act, the regulations in this part, and
the policy adopted under § 99.5; the no- ..
tice shall also inform parents of studezits
or ‘eligible students “of the locations -
where copies of the policy rﬂs:.sr be ob-
tained: and .

{(2) The right to file \:Dmplalnts unde:
£ 99.63 concerning alleged failures by
the educational agency or Institution to
comply with the requirements of sect.lcm
438 of the Act and this part..

(b) Agencies and i:lstltuﬂans of ele-
mentary and secondary education shall
provide for the need to effectively notify

: p&rent.s of students identified az having
a primary or home language nther thsn
English. oo P

[20 U.5.0. 1233g(e) )
£99,7 Limitations on waivers. k

(a) Subject to the-limitations in t.hjs
section and § 98.12, a parent of a student . .
or 8 student may. walve any of his or her’ s
rights under section 438 of the Act or @ =
this part. A waiver shall not be valld
unless in writing and signed by the par- .
ent or student, as appropriate. ‘

(b) An educational agency or inst.itus
tlon may not require that a parentof 8 - "
student or student waive his or her rights —~ .
under sectlon 438 of the Act or this part. =
This paragraph does not preclude an -
educational agency or institution from -
requesting such a waiver.

{¢) An individual who is an a.pplicant
for admizsion to an institution of post-
gecondary education or Is a student In
attendance at an Institution of postsec- ...
ondary education may walve his or her
right to Inspect and review confidential
letters and confidential statemients of
recommendation deseribed In § 99.12(a)

(3) except that the walver may apply to
confidential letters and statementa only .
if: (1) The applicant or student 1s, upon. -
request, notified of the names of all In~-
dividuals providing the letters or state-
ments; (2) the letters or statements are

463
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_'var 13 not: required

dlvidua.l regardless of age, rather tha
rent of the Individual,

rds. g.nd (E) per- -

may be ia 'akadiﬁlfh [
“tons’ accum a!t-er t.he revacaﬂnn
2

‘nmy be: revnked hy “the md@t at any
e Mter he or she becﬁmea an eligible

_[Qﬂ E’.EC' 12325(!)(1) (B) and (G)]
§99.8; Fees.:

(a) An eﬂucational agency or institu-
B tinn may charge a fee for copies of educa-
‘tion records which are made for the par-
-ents. of students, students, and eligible
:students under section 438 of the Act
and this part; Provided, That the fee
., 'does not effectively prevent the parents -

-and students from exercising their right
_to inspect and review those records, '
~ % (by: An educational agency or institu-

~."tion may not charge a fee to search for or
o . to retrieve the’ educnt‘.icun records of a
- student. - . )

120 U.8.C. 12328 (a) (1) |
Subpart B-—Inspection and Review ﬁf :
. Education Records

599,11 Right t
: eation records.

nspect and review edu-

. ‘() Each educational agency or in-
" stitution, except as may be provided by
§ 99.12, shall permit the parent.of a stu-
dent or an eligible siudent who 1s or has
.been in attendance at the ageney or in-
++ . gtitution, to Inspect and review the edu-
.. oatlbn records of the atudent. The agency
_-or ingtitution shall comply with & request
_within a reasonable period of time, but in
no case more than 45 days after the re-

quest has been made.
. (b} The right to Inspect nnd review

. educalion records under parsgraph (a)
. ~of this section Includes: .

* (1).The right to a respnnsé from the

B may
made with :esx:ect- to specified classes O

'13 a8 legally hlndlng instrument ors Etate
. -law. or court order governing such msa
. ters 28" dlvarce, semrs.ﬂun o custod

“talned therein;’

,candiﬁloﬂafaimjssmnt&-:' inatituti, :

() Gnnﬂdenﬂa:l lette' ] an nfiden-
tial ~ statements - of © recommendation
which were.placed in 'the education
records of a student prier 1o January'l,
1875; Provided, That: : :
© (1) The letters and st.atements wera

‘solicited with a written assurance of con="
fidentiality, or sent and retained with a.. .

documented underatandlng of conﬁde
tiality,and
* ¢il)  The letters and statements are’’
used only for the purposes for whlch they -
were specifically intended: - o
(3) Confidential letters uf recnmmena :
dation and confidential statements of
recommendation which were placed in
the education records of the studant
after January 1, 1975: :
- (1) Respecting ndmnsslnn to an Edueae
tional institution; .
(i} Respecting Em application Im Em—

. ployment,or -

(iil) Respecting the recelpt of an hnm:z" :

or honorary recognition: Provided, That =
the student has waived his or her right -
to inspect and review those letters and ' -

statements of 1ecammendatlun under
£ 99.7(c). ’
(2002C. 12323(_&) (1) (B))

(b) If the educatlon records of a stu-
dent contain information on more than .
one student, the parent of the student or .
the eligible student may inspect and re-’

. educatienal ageney or institution to rea-  view or be Informed of only the specific

sonable requests for explanations and
interpretations of the records: and

. (30 L.B.C. 1232g(n) (1) (A))

M

U3

- fL2

information which pertains to that
student.
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. §99.13 Limitation on destruciion nf.

education reeurda.

is not precluded b:y section’ 438 of the Act
or this part from destroying education
records, subject to the following excep-
tions: -

(a) The agency or institution may not
destroy any education records if there is
an outstanding. request to inspect and
review thent under § 99.11;

{b) Explanations placed in the educa-
tlon record under § 99.21 ghall be main-
tained as provided »il‘l §£989.21(d), and

(¢) The record of access required under
§ 99.32 shall be maintained for as long
as the education record to which it per-
tains is maintained.

(20 U.8.C, 1282w (1))

Subpart C—Amendment nf Education
Records

* § 99,20 l}:quf:sl to amend education

FECOras

- (a) The parent of a student or an eligi-
ble student who believes that information
contained in the education records of the
student is Inaccurate or misleading or
violates the privacy or other rights of the
student may request that the educational
agency or institution which maintains
the records amend them.

(b) The educational agency or Insti-
tution shall decide whether to amend the
education records of the student in ac-
cordance with the request within a rea-
sonable period of time of receipt of the
request.

(e If the educﬂticmal agency or insti-

educgtinn recnrds af the student in ac-
cordance with the request it shall so In-
form the parent of the student or the
eligible student of the refusal, and advise
the parent or the ellgible student of the
right to a hearing under.§ 99.21.

" [20 U.8.0. 1332g(a) (2) ]

§ 99.21 Right to a hearing.

{(a) An educational agency or institu-
tion shall, on request, provide an oppor-
tunity for a hearing in order to challenga
the content of a student’s education rec-
ords to Insure that Information in the ed~
ucation records of the student is not In-
accurate, mislending or otherwise in vio-
iation of the privacy or other rights of
students. The hearing shall be conducted
in nccordance with § 99,22,

{b) If; as a result of the hearing, the
eduentmnnl agency or lnstitutinn decides

leading or otherwise lr;_ violation Df the

privacy or other rights of smdents it

shall amend the education records of the

student accordingly and so inform the
parent of the student or the el:g‘ible stu-
dent in writing.

(c) If, ns a result of -the hearing, the
educational agency or institution decides
that the information is not inaccurate,
misleading or otherwise in viclation of
the privacy or other rights of students,
it shall inform the parent or'eligible stu-.
dent of the right to place in the educa-
tion records of the student a statement
commenting upon the information in the
education records and/or setting forth
any reasons for disagreeing with the de-_
cision of the agency or institution.

{d) Any explanation placed In the ed-

ucation records of the student under par= -+

agraph (¢) of this section shall:
(1) Be maintained by the educational
agency or institution as part of the edu- -.

catlon records of the student as long as -
the record or contested portion thereof iz - .
maintained by the agency or institution, . -

and
(2) If the education recards of the stu-

- dent or the contested purtlon thereof Is .

shall also be dlsciased o that pgrty‘ .

[20 U.B.C. 12395(3) {(2)1
g ‘J‘) 22 Cnﬁdu:l of the hearing.

The hearing required to be held by
§99.21(a) shall be conducted according
to procedures which shall include at least
the following elements:

(a) The hearing shall be held within &
reasonable period of time after the eau-
catlcmnl agency or institution has re- .
e requ ind the parent of the
student or the ble student shall be
glven notice of the date, place and time
reasonably In advance of the hearing:

(b) The hearing may be conducted by
any party, including an official of the
educational agency or Institution, who -
does not have a direct Interest in the out-
come of the hearing;

(e} The parent of the student or the
eligible student shall be afforded a full
and fair opportunity to present evidence
relevant to the issues raised under § 99.-
21, and may be assisted or represented by
lndlvldunls of his or her choice at his or
her own expense, including an attorney;

(d) The educational agency or institu-
tion shall make Its decision In writing
within & reasonable period of time after
the conclusion of the hearing; and

(&) The decislon of the agency or Inati-
tution shall be based solely upon the
evidence presented at the hearing and

A3
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and the reasons for the decislon,
[20 U.B.C. 1232z(n) (2) ]

Subpart D—Disclosure of Personally Iden-
tifiable Information From Edueation
Re:ards

§ 9930 Prior consent for d:sc]nt.un: re-
qmrcd

(a) (1) An educational agency or insti-

tution shall obtain the written consent of of

the parent of a student or the eligible
student before disclosing personally
identifiable information from the educa-
tion records of a student, other than di-
rectory inforination, except as provided
in §99.31. -

(2) Consent is not required under this
section where the disclosure Is to (12
the parent of a student who 1s not an
eligible student, or (i) the student him-

. self or herself.

(b) Whenever written consent i5 re-
quired, an educational agency or institu-
tion may presume that the parent of the
student ar thg eliglbie student glv’ing

the ngenrsy or institution has been prﬂ=
vided with evidence that there is a le-
gally binding instrument, or a State law
or court order governing such matters as
divoree, separation or L‘ustﬂdy, which
provides to the contrary.

(¢) The written consent recluired by
paragraph (a) of th
signed and dated by he' xparent of the
student or the eligible student giving the
consent and shall include: ) )

(1) A specification of the records to be
disclosed, B

(2) The purpose or purposes of the
disclosure, and

(3) The party or class of parties to
wham the disclosure may be made.

(d) When a disclosure i3 made pur-
suant to paragraph (a) of this section,
the educational agency or institution
shall, upon request, provide a copy of
the record which Is disclosed to the par-
ent of the student or the eligible student,
and to the student who is not an eligible
student if so requested by the student's
parents.

[20 U.8.€. 1232g(b) (1) and (b) (2) (A)]

§99.31 Prior consent for disclosure not
required.

1a) An educational agency or institu-
tlon may disclose personally identifiable
information from the education records
of a student without the written consent
of the parent of the student or the eligl-
ble student if the disclosure 1s—

43
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(1) To other school officials, includ- -

ing teachers, within the educational in-
stitution or local educational agency
who have been determined by the agency

or institution to have legitimate educa-

tional interests;
- (2) To o
achool System in which the student secks
or Intends to enroll, subject to the re-
quirements szet forth in § 99.34; .
{3) Bubject to the conditions set forth
in §99.35, to authorized representatives

United States,

{ii) The Secretary,

(iii) The Commissioner, the Director
of the National Institute of Education,

or the Assistant Secretary for Education, .

or

(iv) State educational a.ut.hcbrit,les, -

{4) In connection with financial ald
for which a student has applied or which
a student has received; Provided, That
personally identifiable information from
the education records of the student may
be disclosed only as may be necessary
for such purposes as:

(1) To determine the ellglbihty of the
student for Ainancial aid,

(i) To determine t.he a.maunt of the
financlal aid,

_ {Jil) To determine the mniiitiorﬁ
which will be Imposed regardmg the ﬂ-
naneial aid, or

‘iv) To enforce the terms or candl-
tions of the financial aid;

{5) To State and local Dﬁcials or au-
thorities to whom Informatlon is specifi-
cally required o be reported or disclosed
pursuant to State statute adopted prior
to November 19, 1974. Thiz subpara-
graph applies only to statutes which re-
quire that specific Information be dis-
closed to State or local officlals and does
not -apply to statutes which permit but
do not require disclosure. Nothing. in
this paragrapn shall prevent a State
from further limiting the number or type
of State or local officials to whom dis-
closures are made under this subpara-
gmph

(6) To . organizations conducting

studies Iur. or on behalf of, educational
ngencles or institutions for the purpose
of developing, validating, or adminis-
tering predictive tests, administering
student aid programs, and improving
instruction; Provided, That the studies
are conducted in a manner which will
niot permit the personal identification of
students and their x:s.renta by Individuals
other than representatives of the orga-
nization and the information will be de-
stroyed when no longer needed for the

ials of another school or ©

) The Comptroller General of t]:ie:
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3 B_.nlzatlaﬂs" in=-

“eludes, but-1s-not -limited to,  Federal,

yrganizations;

8y

: léﬁfully issuedsubpaena; Pmmdedi-Th
the educatinnal agencxy

.+ ditlons set forth in § 99.3

*:-'t& require or:preclude disclosure’

. the education records of & student by an
! reduentional fgency. or institution to the

S (zu Usc 12325(};) (1)1

- tlonal agericy or institution by the parties-

Stat.e and local agencles, and mdepend-}
& 'set inrth Lu § 99 31(5) (1) and (&3]

Ta Mgraiiting orgamgatinns ‘Ln..

parems oI a de’ ﬂdent stu- .
“dent, as deﬁnecl ln secticm _153 nl the"'

or. lnstitm:lnﬁ‘
: t

or @Iety emergeﬁcy subject. tuit.he con-
(b)Y This section shall not be cznns!;rueﬂ .

: of any
' personally {dentifiable’ infermation im'f

e parties set Iart.h in pammph (=) gf this -

: @ F\:»r t.he purpase ucl' nuditmg the"
recordkeeping. procedures of the educa-

authorized-in, and under the' mndltlam

§99. 32: Record of du:!nanrz; I'Equlﬁ!dl‘ ng req

to be maintained.

tkm shall for each request for and each

_ - diselosure’ of personally. identifisble ‘In- Q
.. formation from the education records of ' ~M -
S . & student,”maintain a record kept with- ==t

-* the - education- 're(:ords of thg shzdant
- which indicates: :
L (1) . The p rties. wha tmve reguzst.ed

ar obtained personally identifiable infor-

mation from the education femrds of ﬂze .

. student, and

-(2) The legitimate mtergfs thesé par-

ties had in requesting af Dbtnhmlg the

information.

not apply to.disclosures to.a parent of'a
student or an eligible student, disclosures
: pursua.nt. to the written t;i:mst of a
parent of a student or an eligllle student
“when the consent.is specific with respect
" to the party or parties to whom the dis-
closure 1s to be made, disclosures to
school officials under § £9.31(a) (1), or to

" . disclosures of directory information or

wmder § 99.37.
() The record of dlsclgsurea may be
inspected;.
. (1) By the parent of the student or the
“eligible student,
(2) By the school gmcml and his or her
assistants who are responsible for the
custody of the records, and

- (a) An educational agm:y or Lnstitu—y ,

) (20 U.s.c. 1@2g(b) (4) (B)l

“{b) Paragraph (a) gf t.his section daeu ‘ghall:

- cedures formulated under §99.5 that it

h:.i An edur;gtionai agengy ‘or ‘institu-=>
‘the: disclosure ‘of

g 99.34 l:mulmona for dmﬂmure to o
ficials of “other’ si:htmls nm;l !c‘m@l
', Bystems. L

tion tfarisferrmg the edugaﬂén records
of a student pursuant tc: 599 Sl(a) @

(1 Mnk:e B r&gnablg atbem]:-t tl;l no-’
tify .the parent of the student orihe
eligible student of the: transfer ‘of the
records at the Jast known address of the.
parent or eligible student, except:’

(1) When _the transfer of the. records.
1a initiated by the parent or eligible stu-
dent at the send!ng agency or mstitution. o
(i) When the ngency or inst.ltutlon C
Includes a notice in itz polieles and pro~ -

forwards ‘educatlon records on ‘request -
to a school In which' a student seeks or
intends to enroll: the agency or institu- -
tion does not have:to provide a.ny Iur-A

ther notice of the tmmfer. : .
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R than one school; or recelves services from .

" or; the. eliglb
- with an opportunity for a heaﬂng under
; Subps,ﬁ C of this part.

“(2) - Provide the parent of. the student

"or the eligible student, upon request, with
- & copy of the educat.!an records which
-have been transferred; and

¢3): Provide the parent of the student
student, 'upon - request,

(b) If a student is enrolled in mere

more than one school, the schools may

- disclose information from the education

. -records’ of the student to each other
.}, witheut ebtalning the written consent of
" the parent of the student or the eligihle
Provided, That the . disclosure

student;

meets the requirements of mragraph (a.) .

. of this gection. ~ . R

¥

[20 U.8.C. 1232¢(b) (1) (B)]

599.35 Disclosure 1o ccrtain Federal
. and Siate nﬂ‘imah_l fn: chrrnl ‘pro=

gram purposes.

(n). Nothing in section 438 of the Act
or this part shall preclude authorized
representatives of officials listed in
£9931(a){(3) from having access to
student and other records which may be
necessary in connection with the audit
and evaluation of Federally suppﬁrmd
education programs, or In conne
with the enforcement of or cnmpllance
with the Federal legal requirements
which relate to these programs.

(1) Except when the consent of the
parent of a student or an eligible student
has been obtained under 59930, or
when the collection of personally iden-
tifiable information 1s specifically au-
thorized by Federal law, any data col-
Iecied by nfﬁcinis iisted i::l § 99 31(3) IS)

wiu rmt. permit the personal ideﬂtiﬂ@&—
tion of students and their parents by
other than those officials, and personally
identifiable data shall be destroyed when

_no longer needed for such audit, evalua-
" tion, or enforcement of or compliance

with Federal legal requirements.
{30 U.8.C. 1232g(b) (3) ]
§99.36 Conditiona for disclosure in
" health and snl‘clf emergencies,
(a) An .educational agency or institu-
tion may disclose personally identifiable

information from the education records
nf ar student tcs apprnprlgte pnrties in

Ecige of the lnfnrmgl:ian 15 necessary to
protect the health or safety DI the

" gtudent or other individuals.-

- (b) The factors to be taken into ac-
count in determining whether personally
{dentifiable information from the educa-
tion records of a student may be dis-

closed under t.h,Lg sec.t.iﬂn shall melude thg -
following:

(1) The seriousness of the mt to
the h&lﬂl or safety of the student or
‘other individuals: :
.(2)..The need for t.he infnrmgtlon to T
meet the emergency:; -
~ (3) Whether the partles ta whom the
informaiion s disclosed arein a pasiﬂan
to deal with the emergency; and =~ -

(4) The extent to which time is of t.he
essence in dealing with the emergency.

(c) Paragraph (a) of thissection shall
be strictly construed.

. [20T0B8.C. 12323(5) (63} (I)]

§ 99.37 Conditions for Ell.ac]ﬂ!ur: of di-
' rectory information.

(a) An educational agency or Lnst‘.!ﬁl- :

tinn may discloze personally identifiable

Informsation from the education records

.of a student who Is In attendance at the

institution or agency if that information
has been designated as directory. in-
formation (as defined In § 99.3) under
paragraph (¢) of this section. -
(b) An educational agency or institu-
tlr.m msy disclnsg dire:tm? infnﬁnat.!an-

viduai whc,\ E no langer in attendance at
the agency or institution without follow-"
ing the procedures under paragraph (c)
of this section.

(c) An educational agency.or instltu-
tlcm which wishes to deslgnate dirvectory

rmation shall give public notice afr

the following:

(1) The categories of per@nall,y idgntb
ﬂable anrmatmn whlt:h t.he institut.

(2) The right of t.he parent of the )
student or the eligible student to refuse
to permit the designation of any or all
of the categories of personally identifi-

_able lnfarmatmn wlth resne.c:t to that
rmation .

student must inform the agency or instl-

tution in writing that such personally
identifiable information is not to be de-
signated as directory infarmn.tlun wlﬂ;
respect to that student. )

[20 U.8.C. 1232g(a) (5) (A) and (B) ]

Subpart E—Enfarcement
§ 99.60 Office and review bonrd.

(a) The Secretary Is required to estab-
1ish or designate an office and a review
hoard under section 438(g) of the Act. .
The office will investigate, process, and
review violations, and complaints which
may be filed concerning alleged viola-
tions of the provisions of section 438 of
the Act and the regulations in this part.

45
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mcedura set Ig:rt.h !n!- g .99.65-99.67

es!gtmted under § 99.60(b) -

: .ﬂce tl;le Review. Board may require to -

o ‘their functions under this part,: =
“and:(b) keep' the records and afford ac=

.- cess thereto as the Office or the Rfev:lew‘ :

Board: may find necessary to assure the

* eprrectness of those reports and compli- "

. ance with the provisions of sec.tions 433
DIﬂleAetandﬂﬂsparL T

b UE 3535(1') and (g)) .

5 9‘).63 Cnmplninl prﬁmdm‘m

- {a) Eﬂmmgiﬂts regarding violations ot
r]_ghtg accorded parents and ellgible stu-

. dents’ by’ sectlon 438 of the Act or the
-regulations in this part’ ghall bg submlt— ‘
“ ted to the Offiée in writing. -

(b) (1) The Office will notify Ea.ch com-
plainant and the educational agency or
. Institution against which the violation
--has been alleged, ‘in . writing, tlmt the
- complaint hias been recelved.” -

(2) The notification to the agency of
" Institution under paragraph (b) (1) of
this' section shall include the substance

of the alleged violatlon and the agency

or Institution shall be glven an oppor-
tunity to submit a written response,

{¢) (1) ' The- Office will Investigate all
timely compialnts recelved to determine
" whether there has been a failure to com-

. ply. with the provisions of section 438 of

the Act or the regulations In this part,
‘and may permit further written or oral
submiaslons by bat.h partles.

.‘The rev fwt bﬂani wﬂl ijudicat.e cases .
:xeferred 1o .1t by the office under. t.he_

Eﬁ&]ﬂl Educsﬂnn, md We]:m 330 in— 2y
dependem:g Ave, SW Washlngtan DC_', ',L';'f"f

. E ch’ educntdcmal agem:y or iﬂsﬂtutinn vion
EE shall @) aubmlt. repurt.s in the form and- 43

-¢lass of hearings. The Chairman of .the:

Panel ghall take apprapriate steps to ¢

(3) Fﬂl]nwing ita imres gation the Of
ﬂce will provide’ wﬂt.teﬁ nntlﬂcatinn of lts"

ys of.any such’ detgrmluaﬁon,\giving : * C.1

(EB . 5 G lgﬂgg(f))
§ 99&5 Henrmg pm'_ednrés

of not less ﬁhﬁn three'fme béts of the
Review Board. The Review -Board m
at its discretion, sit:for any.hearing. or -

Review Board shall deslgnate himseli’ or
any other memher of a Panel to serve Bs_’,‘
Chairman. .

() Procedural rules. (1) Wlt.h rﬁpﬁct:
to hearings Involving, in the opinion of
the Panel, no dispute as to a msteflal,
fact the. mﬁoluunn of which would b
materially assisted by oral testimony

ford to. each party to the proceeding an’
opporfunity for presenting his case at
the npt.ian of the Panel (1)’ Lu Whﬂll: or !Il b
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afford each paﬁ.y (A) Sumclenb notice
of the issues to be: considered . (where
such natlr:e ha;; nut. previnusly begn 5f=

".(2) With respect to earings invnlving

~lution ' of which would be materially’
assisted by oral testimony, the Panel shall

~afford each party an opportunity, which-

7 ghall’ ineclude, in addition to provisions

-~ ‘required by s aragraph (1) (D of this"
paragraph, provisions designed to E&sure

- to each party the following:

(). An ot pﬂrtumty fora recnrd Df th&

- proceedings; -~

.oUD An appgrtun!t.y to present wit-

Z nesses on the ps." v’ 5 beha.lf a.nd ‘

.other witnesses. either. arally or thmugh'

"’written !nteti‘ag‘ataories

A hearlng pursufmt to EQQ Eﬁtb) 2)
shall be conducted, as determined by the
. Panel Chairman, either before the Panel
or a hearing officer. The hearing officer
may be (a) one of the members of the
Panel or (b) a nonmember who 15 ap=

pointed as a hearing examim;r under 5

- U.8.C, 3105.
(20 ﬂ'# 0. l"agg(g) y
'§ 99,67 - Initial decision; ﬁnnl dﬂ;mmn.

-(a) The Panel shall prepare an initial-

on, - which shall include

" -written- decls
findings of fact and conclusions based
thereon.  When a hearing Is conducted
before & hearing officer -alone, the hear-

_Ing officer shall separately find and state

. the facts and conclusions which shall be
27 inecorporated in the’ lnitml decis!un pre=
.. . pared by.the Panel. kS
.~ (b) Caoples of the initial declgitm shall
" be mailed promptly by the Panel to each

. -the Secretary with a notlece affording
‘ the ‘party -an opportunity - to submit
written comments thereon to the Sec-
.yetary  within a  specified reasonable
time. -
(e) The Initial decision of ‘the Panel
‘transmitted to the Becretary shall ba-
-gome the final decision of the Becretary,
unless, within 25 days after the expira-
tion of the time for recelpt of written

comments, the Becretary gdvises the:

Review Board In writing of his deter-
mination to review the declsion.
- {d) In any case in which the Secre-

R party (or to the party’s counszel), and to .

47

that action with & “written ‘statement of
the grounds for’ ‘the modificition or re-
versal, which shall pmmpﬂy be filed with -
the Review Board. I ‘. .

(é). Revlew of any ilnitial decislon by -
the Secretary shall be. based upon the .-
‘declslon, the written record, if any, of =
the ‘Panel's “proceedings, B e
comments or oral Brsﬂg:lenta by. the par=_.. -
ties, or. by thelr cnuns-el tau tne proceed-
lngs,.‘ e
() No declslnn unde J L
shall become. final until 1t is served tipont o
- the educational agency or msﬂtuﬂan in-
‘volved or its attomey S
(20 U8.0. 12328 (g) )

[FR Doc.70-17309 Filed 6-16-76; 8 45 m]
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‘Because both the “Final Regulations™ and “The Act” make references to the Internal -
Revenue Code of 1954, Section 152, itis reproduced here in itsentirety fromthe 1 976 aditio
of the Internal Revenue Code of 1954, with pEﬂTMSSan from Prenm::g Hall A

Clitfs, N.dJ.

(B) General Daﬂm‘lﬂm—?ﬂr purpoges of this subﬂt}e, the term "de-'

* D. Internal Revenue Code of 1954, Section 152

INTEﬁNAL REVENUE CODE OF 1954, SECTIDH 152

(Im‘:luding amendments and applicable sections of :
. the Tax Hefgrm Act of 1976) ' S T

07632.

pendent” means any of thé following' individuals over half of whose support,

for the calendar year in which the taxable year of the taxpayer ‘begins,
was recelved from the taxpayer (or 15 treateﬂ under EIIESEEEDII (e.) .or (e)
as received from the tm:pa.yer) - -

)
2)
3)
4)
(5)
.(8)

%4)

(8)

brother-in-law, or sister-in-law of the taxpayer,

9

_A Bon or dgughter of the ts;:pa,yar, or a deseend&nt uf elthar, o :

A stepson or stepdaughter of the taxpayer, ST Ay
- A brother, sister, stepbruther or stepsister of the taxpayer,

The father or mother of the taxpayer, or an ancestor of either,' '

A atggiather or stepmother of the taxpayer, " ‘

A son or daughter of a brother or sister.of the ta.xpayet, L2

A brother or sister of the father or mother of the taxpayer,

A son-in-law, daughter-in-law, father-In-law, mgther—malaw,‘

"An Individual (other than an individual who Et aﬂy time duﬂng

the taxable year was the spouse, determined without regard to section
158, of the taxpayer) who, for the taxable year of the taxpayer, has as
his principal place of abode the home of the taxpayer and is & member
of the taxpayer's household, or

(10) An individual who—

(A) Isa dégcendant of a brother or sister-of the father or mother

of the taxpayer,

(B) for the taxable year of the taxpayer recelves Ingtitutional

cara required by reason of a physical or mental disability, and

(C) before receiving such- institutional care, was a member of the

same household as the taxpayer.

O
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1531)

.*11955.

“,:,;hg.l; blood,

'+ respect to such mdividual), shall bhe
o -hy blood .

o~

T, X !'

l[ﬂ(b) n! hllu © vioua
1987, effective.’ (Eac. 2° Lav

" 5078, Aug. 31, 1967) with. -
to ta:r.a.hla ygm beglm;!ng a.!ter:.v BEB

(h) Rules Relating to (}Eﬁeml Deﬂnjtlﬂm—Fnr purposes of thig section— - " -
(1) ° The temﬁ “brother’; and ”slster" include a brﬁther or sist.er by thE o

:;‘,agency fm- legal adﬂptxun by 5uch individué.'l), or'a fnster chilﬂ ;Jf an iﬂs_
dividual (if such child satisfies the requu‘ements of subsectjnn {a) (9) ‘with-

BEE. Sep‘h B:(q

le in Bec. 1(3)(1) cf Publie Law. 85-
: -2,.-1958), 8ec.' 152(n) . ns: so
.»nmgnaed ia: in P—H Gumuinﬂva Ehangaa.

t:aa.ted as-a’ child ﬂf such individual'

Loat . amendment.—See, 152'@)(3) L.ap- ... Prio

- .‘peara above as amended by Sec. 912(a) of
.. Public Law 91-172, Dec. 30, 1969, effective.
. /(See. 912(b) of Public’ Law 91-172, Dec, 30,
- 1969) with respect to taxable years begin-
ning after Dec, 31 1569 s

(8) 'The term. "depenﬂent" does m:t mclude any individual Whu is

not a citizen or national of the United States unless such individual is a-

* resident of the United States, of a country contiguous to the United’ States,
of the Canal Zone, or of the Republic of Panama. The préceding seritence

shall not exclude from the ﬂeﬂmtian Elf "depenﬂent“ any chﬂd nf the i

tEJEpEyEFE :

1 ed !
Law  86-3786, Sept 23, 1959.’ :
[1]1(b) of Public Law 86376, Sept. 23, 1950

. for taxable years. beginﬂing after Des. 31,
- 1958, Bec. 152(b)(2) az =0 amenﬂed is i
P-H Cumulgt_lve Eh&nges

-

(A) born to him or legﬂly aﬂupted ‘by him ‘I’ tne Ph!lipp!ne_;_~'

Islands before January 1, 1956, if the child Is a :esident of the Re-.
publh: of the Philippines, and if.the ta,xpayer was a-member of ‘the =
"Armed Forces of the United States E.t the time the child was harn ta

him or legally adopted b}r him, or . )

(B) legally aﬁﬂpteﬂ by him,

.. payer, ‘the child has as his prinmp&l place of abode the thE of the
'taxpﬂyer and i3 a member of the taxpayer’s huusehgld, E.nd if the- - -
t&:;payer is a citizen or national of the United States. te

Lnst amendment.—Sec. 152(b) () a.ps,
. sears above aa amended by Bec. [1]1(a) of.
"_-Publ!e. Law 92-580, Oct. 27, 1972, effective
-(Bee, [1](c) of Fublic Law 92-580, Qct. 27,

-1972) with respeet to taxable years hegln-
J:nlng after Dec a1, 1871,

iendments.—3ec, 152(11') (8) was

(4 A payment. to'a wife which is includible in the gmss income of
"the wife under section 71 or 682 shall not be treated as a ps.ymant by
- her husband for the support of any dependent

¥
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k _(qugliﬂed effective date rule in See. 3(b)
of Public Law 333, Aug. 9, 1955).% .

152(b)(3) as so amended s In P-H Qumulntive Changea,

if, for the taxable .year: ‘of- the tax-

previnusly amended by the fﬂllnwing e o
Heec. 4(b) of Public. Law 85-866, Bept, !, ’
1358, effective (Sec. 4(d) of Public Law 85
866, Sept. 2, 1958) for tnxuble. years begin-
ing after Bac 21, 1957.* - :
See, 2 of Public Law 333, Aug 9 1058 .




(5) An individual is not a member of the ts:{payer‘s household if . ‘

at any time during the taxable year of the taxpayer the relationship |

between such individual and the taxpayer is in violation of local law.

Aﬂdltmm—&eé. i62(b)(B) was added by 1(e)(1) of FPublle Law B85-866, Sept.

Bsc. 4(c) of Public Law B85-868, Sept. 2, 1858).
1858 (qualified effective date rule in Sec.

(c) Multiple Support Agreements~—For purposes of subsection (a);
over half of the support of an individual for a calendar year shall ba treated
as received from the taxpayer if— ' )

(1) no one person contributed over half of such support;

(2) over half of such support was received from 'perscms each of
whom, but for the fact that he did not contribute over half of such
support, would have been entitled- to claim such individual as a de-
pendent for a taxable year beginning in such calendar year;

(3) the taxpayer contributed over 10 percent of such support; and

(4) each person described in paragraph (2) (other than the tax-

declaration (in such manner and form as the Secretary or his delegate

may by regulations prescribe) that he will not claim such individual as
a dependent for any taxable year beginning in such calendar year,

(d) Special Support Test in Case of Students.—For purposes of subsec- -

tion (a), in the case of any individual who is—

(1) a son, stepson, daughter, or stepdaughter of the taxpayer {within

the meaning of this section), and

(2) a student (within the meaning of section 151(e)(4) ),
amounts recelved as scholarships for study at-an educational -institution
(as defined in section 151(e) (4)) shall not be taken into account in determin-
ing whether such individual received more than half of his support from
the taxpayer. ; .

L

(e) Bupport Test in Onse of Uld of Divoroced Parents, ete—
(1) General rule—If—

(A) au child (as defined in section 151(e)(3)) recelves over half
of hiz support during the calendar year from hiz parents who are
divorced or legally separated under a decree of divorce or geparate
maintenance, or who are separated under a written separation agree-
‘ment, and

(B) such child is in the custody of one or both of his parents for
more than one-half of the calendar year,

such’ child shall be treated, for purposes of subgection {(a), as recelving

over half of his support during the calendar year from the parent having-----

custody for a greater portion of the calendar year unless he 1s treated,
under the provisions of paragraph (2), as having yecelved over half of

O
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- Iﬂs support fur a'uch yeaz :Emm the uther parent (referred tn in thja mb— :

(g) ‘Spea[al rule—The child of parents described In parag:aph (1)
“ghall be treated as having recelved over half of his support durlng the

_ calendar year from the parent not having custody #— .

(A)(1) the decree of dlvorece or of separate maintegaﬂce. or a vﬁ:it—
ten ggTeement between the parents applicable to the taxable year be=
ginning in such calendar year, provides that the parent not having
custody shall ba entitled to any deduction allowable under sectlon 151

~"for-such- child;-and ===

(1) such parent not having custndy provides at Teast $600 for the
support of such child durlng the calendar year, of :

(BE) (1) = the parent not having custody provides $1,200 or :ngre for
the support of such child (or if there is more than one such child,
$1,200 or more for all of such children) for the calendar year, and

. () the parent having custody of such child does not clearly
establish that he provided more for the support of such chud du:ing
the calendar year than the parent not having custedy. .-

For the purposes of thiz paragraph, amounts expended for thg suppgrt
uf a chﬂd or chﬂdre.n shall be tfes.ted as received from tha p&rﬁnt nat

S‘IPPﬂﬂ-

©(8) Itemlzed atntemant required.—If a t&fpgye: claims that pa.rar
graph (2)(B) applies with respect to a child for & calendar year and the
other parent claims that paragraph (2)(E)(1) is not gatisfied or claims
to have provided more for the support of such ¢hild during such calendar
year than the tmq:ayer, each parent shall be entitled to recelve, under-
regulations to he prescribed by the Secretary or hia delegate, an {temized
statement of the expenditures upon which the other parent‘s clalm uf
support 13 based.

(4) Exceptlon for mniﬁp!&-suppa:t ngreemente-'ﬁze vaislanj u!
this subsection shall not apply In any case where over half of the support
‘of the child is treated as having been recelved from a taxpayer under
the provisions of subsection (e).

(B) Regulations.—The Secretary or his delegate shall prescribe sueh“‘

regulations as may be necessary to carry out the purposes of this suba
section,

Aﬂﬂ.ﬁlnn.ﬂSEE 152{e) wae ndded by S8ee, 31, 1967) with- reapect to taxable yeara
[1](&) of Public Law 90-78, Aup. 81, 195‘!’, beglnnlag aﬁgr Dec. 31, 1968,
- sffactive (Heec. 2 of Public Law 90-78, Aug. -

TAX REFORM ACT OF 1976

[ﬂ 48&] CODE BEO, 152, DEPENDENT DEFINED.

*® L * * * ® L] * * *

(e) Support Test In Onse of Child of Divorced Parents, cte.—

|

(2)

*® - * *® E ] L ¥ L * ]
Special rule—The child of parents described in paragraph (1) shall

be treated as having received over half of his support during the calendar year

(4]

1
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from the parent not having custody if—

(A) (i) the decreec of divorce or of separate maintenance, or a written
agreement between the parents applicable to the taxable y beginning in such
calendar year, provides that the parent not having custody shall be entitled to
any deduction allowable under section 151 for such child, and

(ii) auﬂi parent imt ha.ving custﬁdy pmvicies at least’ $600 for the
raler

fnrl sm:h af auch childrgﬂ) for the calendar year ami
(i1} the parent having custody of such child does not cleaﬂy establish
that he provided more for the support of such child during the calendar
year than the parent not having custody.
For the purposes of this paragraph, amounts expended for the support of a
¢hild or t}hildren 51:1511 I:\E trea.ted as recewed fmm the imrent not ha.ving custody

I[Footnote T 484] Matter in italicz in See. 152(e)(2)(B) (1) added by section 2139(9.),
76 Tax Elalgnrm Act, which atruck out:

(1) *"all”

Effective date (Sec. 2139(b), '76 Tax Reform Act). =Applies to taxable vears beginning
after the date of enactment of this Aect.
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