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ABSTRACT

Regulations 1mplement1ng Title IX of the Education
Amenaménts of 1972 were published in 1975 amid considerable
speculation over their impact on college student affairs. More than
one year later, there does not appear to be substantial understanding
in the higher education community of vwhat Title IX has meant for
students and for administrators. Title IX regulations may already
have had some impact on the treatment of women college students. At a

it has compelled college officials to take a close and

critical look at the effect of their policies and practices on
students' college careers and on their postgraduate plans. At the .
same time, there may be other aspects of campus life where disparate
treatment of men and women students continues to occur. One major
issue remains unexamined: the policies and procedures the Office of
Civil Rights will use to monitor and enforce Title IX. Until ‘an
implementation plan is made known, compliance will depend on the good

faith actions of college

and university administrators; consequently,

the full impact of Title IX cannot be known. (Author/MSE)

Da;uments acgu;zaﬂ by EEIC lnclude;many ;nfe;mgl ugguhllshed
matérials not ‘available from other sources. ERIC nakes. every effort
to obtain the best copy available. Nevertheless, items of marginal
rep:aducibility are often encountered and this affects the quality
of the microfiche and hardcopy reprcductions ERIC makes available
via the ERIC Document Reproduction fService (EDRS). EDRS is not

respans;bl& for the quality of the original docunent.
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In July 1975, regulations implementing Title X of the Education

Carol Hgﬁ'—nstadt Shulman

\J Amendments of 1972, as amended, were published amid consider-
[\ able public speculation over their impact on college student affairs.

—i

As is generally known, Title IX prohibits discrimination on the basis
ol sex in any educational program or activity receiving federal

" financial assistance. With some exceptions, virtually all higher edu-
-~ cation institutions are affected.” Title IX and its regulations stirred

w 246y

controversy because they presented colleges and universities with

new challenges. First, Title [X is the only federal opportunity law

that applies specifically to students and therefore involves aver-
sight of student-institutional relationships. Second, the regulations
place the initial burden-of monitoring compliance on the institution
rather than on the government.

Now, more than one year later, the public debate over Title [X
has subsided This deia*eased attenticﬁ rnay have resultéd fmrn the
rnuc:h a prlvate, mdmdual campus t:cncern, , and Wthh have ngt
appeared to encourage collegés and universities to exchange in-
formation on their compliance -activities. Further, the paucity of
infcrrnahcm available on camp;&s responses rnay aisr;: have' resulted

the Office fDI’ Ciml nghts. In the past mterchanges between g‘:w
emment officials and institutions over implementing regulations
have frequently fostered public discussions. Under Title IX, such
exchanges of information need not occur until after September 30,
1976, when institutions had to officially declare to the C)ffxce for
Civil Rights the status of their compliance efforts.

This essay will examine developing federal relations with colleges
under the Title [X regulations; it also will lt:u:k at some mstltutlanal
efforts to achieve compliance.

*The regulations, of course, also apply to elementary and secondary
‘education. .
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Title IX Regqulations
Early on, the T‘itle l}( YEQU]EﬁDT’lS (“N@ndismﬁminatian on the

institutions the mmal rgspc:nszbzhty for dgte,rmmmg their camphan‘:e
status and for initiating remedial and affirmative action to achieve
compliance, Federal oversight and intervention is the final step in
the monitoring process, following institutional action. The purpose
of this approach appears to be to keep fédér'al i'nuc’:lvemént in T‘iﬂe
IX procedures to a minimum. In his testi
Subcommittee on Postsecondary Education's hearings on Tiﬂa Di.
Caspar Weinberger, then Secretary of Health, Education and Wel-
fare, explained that the regulations were wiitten to provide for
institutional action

.because we believe voluntary enforcement and provisions
that focus on voluntan enforcement and more or less direct
the colleges to get enforcement of this kind of their own are

preferable to setting up a large Government police force to go
in and gather its own data and its own rather rigid enforcement
(Weinberger 1975, p. 465).

Accordingly, the regulahcms require institutions to follow several
steps designed to achieve voluntary compliance. First, they call
upon the institutions to conduet a self-evaluation *...in terms of
the requirements of [these regulations), its current pGllciEE and prac-
tices and the effects thereof concerning admission of students, treat-
ment of studenis ...” (§86.3 (c)).

This self-evaluation is not merely a descriptive document but an
instrument for reform. Based on the self-evaluation, the institution
is required to develop plans for modifications and remedial actions
to eliminate current discriminatory policies and. practices and to
overcome the effects of past discriminatory actions. It should also
be noted that these self-enforcement requirements do not call for
but do permit institutions to take affirmative action “to overcome

- the effects - of -conditions-which resulted-in-limited participation . i~~~

by persons of a particular sex” (§86.3 (b)).

The regulations appear to require that modifications and re-
medial actions must be taken by dJuly 21, 1976 (§86.3 (k) (i-iii) ),
but it is apparent that institutions may need more than one year to
complete their remedial actions. The most common interpretation
of this requirement is that to be in compliance, an institution must
complete plans for remedial action, including timetables, by July 21,
1976 (McCune and Matthews 1976). The modifications and re-
medial action plans must be on file at the institution and available
upon request to the Office for Civil Rights (§86.3 (d)). From the
regulations it is unclear whether the self-evaluation must also be
on file and available for inspection; but again, most interpretations

- of the regulations presume that-the institution would keep its self-

evaluation on file (Taylor and Shavlik 1976).

Second, in keeping with its self-enforcement approach, the regu-
lations require the institution to assign to at least one employee -
the responsibility for coordinating the institution’s Title [X compli-
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ance efforts and for investigating any complaints of noncompliance
or violation of the Title IX regulations, Also, the institution must
notify employees and students of this person’s appointment (§86.8
(a))

instxtu;mns to dEVEle and ar:!cpt gnévance pmcedures for students
and employees to deal with complaints of Title IX violations (§86.8
{b)). Complainants, however, do not have to follow these proce-
dures befv:re ﬁhng a charge with the Office for Civil Rights (Mt:(:une
Thgg mstntutlcnal self-monitoring actions are the foundation of
the government’s Title [X compliance efforts. The government's
initial formal contact with institutions occurs alter the institutions
complete and return to the Office for Civil Rights “assurance”
forms, which were due by September 30, 1976 (§86.4). In effect,
the government’s involvement with Title IX enforcement does not
begin until after these assurance forms are received and reviewed.
The assurance form is a checklist that requires institutions to report
on thelr progress in the areas discussed above: grievance proce:
dures; Title IX coordinator designated; status of the self-evaluation,
modifications, and remedial action requirements (Gerry 1976).
These self-monitoring regulations precede the sections that de-
scribe prohibited discriminatory procedures and situations in educa-
tion programs and activities {§86.24-86,30), Here, the regulations
deal in areas of student-institutional relationships that have not pre-
viously been subject to federal rulemaking, for example, recruitment
and admissions, counseling, financial aid, curficular requirements,
and athletics, In contrast to the self-monitoring regulations, these
are very detailed and, on the surface, may be considered intrusive.
But there has been so little public discussion of the regulations that
it is difficult to know how to weigh their effect. Institutions may also

_vary in their findings of what regulations are troublesome, depend-
“ing upoen already existing policies and procedures. A sampling of

the requirements in some areas may suggest some difficulties ore-
sented by the federal invalugmént

tu:ms are prhlbltEd frcm fc::llau.nng any prar:tu:as that have chs-
criminatory impact on either sex. Thus, institutions may not Establsh
numerical or percentage quotas for either sex in determining who
may be admitted (§86.21 (b) (i)), nor may they allow familial,

" “parental, or marital status to affect an admissions decision (§86.21

(e} (1}).

Federal involvement with how institutions allocate their funds
may be an issue for college administrators under the regulation on
financial aid, which requires that “students [be] selected for award
of financial assistance on the basis of non-discriminatory criteria
and not on the basis of availability of funds restricted to members
of a particular sex” (§86.37 (b) (2) (i) ).

In the analysis preceding the regulations, the government ex-
plains that under this requirement institutions rrust rank their
students for assistance according to nondiscriminatory criteria, such
as academic merit or financial need, and must award funds based
on this ranking. If in the process of allocating funds the institution
finds itself left with only sex-restrictive funds to award, while there
still remain members of the opposite sex who are due to receive

_assistance, the institution must then “locate additional funding for

' 'V'the [ﬂppcsnte sex] or cease to give awards at that point” (“Non-

The regulatnans on athletics (§8641) have amused substantial

" debate about the extent of their effect on colleges and universities,
»ThE athlencs promsmns ‘do not require equal expenditures for
'mens and warnen 's spoﬁs as evidence of nandls:nrnmah@n but

they do call for equal athletic opPortunity, which may be assessed
by @ Number of factors, including:

(i)  Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of members
of both sexes:

(i) The Z'D\"chm of equipMent and supplies;

(iii) SChedU ing the ames al‘ld practice time;

liv) Travel 3"5 diem allowance:

{v) @ppcrﬁumty tc’: receive Caaching and academic tutoring;
(vi) Assignment and compensation of coaches and tutors;
(vii) Provision of locker rooms, practice and compaetitive
facilities;

(viti) Provision of medica] and graining facilities and services;
(ix) Provision of housing and dining facilities and services;

(x) Publicity “Nondiscrimination on Basis of Sex.” (§86.4 (c) ).

Althoygh some Of these criterid may be relatively casy to meet,
the Controversy over Title IX's iMpact on intercollegiate athletics
has Not subsided. Furthermore, institutions are discovering that
diffe =nees in educatiopal phnlggﬂphy between men’s and women's
athlehe programs may compiicate the task of dEtEﬁ‘nlmﬂg what con-
stitutes equal athleti¢ opportunity.

Title IX Guides

The Title IX regulations are Marked by an absence of specific
instructions for procedures colledes and universities should follow
to achieve compliznee with the Self-monitoring pr@gﬂsians, To fill
this Gap, severa| s0Urces have developed “how-to” guides for edu--
cationa] administrators, A brief description of these guides may be
useful to administrators concerned with leaming how Title IX re-
quirements could be implemented at their institutions:

® McCune and Matthews (1976). This manual is addressed to
educational adminiStrators at all levels, It discusses five basic gen-
eral requirements that had to b2 implemented by July 21, 1976:
notification of pghcy, designation of responsible gmplnyeei griev-
anc® procedures; Institutional self-evaluation; and assurance of
compliance. It also Offers checklists of actions that should be taken
and Samplg fC\rms for mgtlfutlgngl Use,

® Taylor and Shavlik (1976a and b). This guide was developed
specifically for college administfators and provides step-by-step
descriptions of actions administrators should take to meet the self-
evaluation requirement, It alsp includes an analysis of the factors
that shoyld be evaltated in the individual areas subject to Title [X
coverage, e4. admisSians, and eduCation programs and activities.

© Bygenhagen, Caliendo, Jr. and Curtice (1976). This self-
assesSment guide 8 desjgned to help financial aid offices review
their Policies, procedures, dnid prattices to determine if they are in
comPliance with Title [¥ regulations, The questionnaire addresses
itsell to both the proportions of 2id received by men and women, -
as well a5 the instifution's prevailing policies that determine these
proPOortions. -

¢ Caliendo, Jr. (1‘375) This Self-assessment guide for inter-
collegiate athletics IS similar in puPose and format to the financial
guide above. .

® Dypkle (1976)- In reSPGnSé to the EDTﬂplEﬂtlE‘s of the athletics
issues, this guide offers a detajled’ explanation of what the regula-
tions tequire and focuges on how to achieve equal athletic oppor-
tuﬂlt}z’

ResPonses to Title Ix R
Despite Title [X's Implementation more than one year ago, there
dpes ﬂat appéar 1o bg a Substaﬂhal understanding in the highet: ‘

Q
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education community of what Title IX has meant for students and
for administrators, Information about self-evaluation plans, includ-
ing recommendations for moditications and remedial actions, has
not been widely circulated. Furthermore, communications.on Title
IX between colleges and universities with their national organiza-
tions, which are frequently a source of information, have been
uncommon. However, selected aspects of self-evaluation reports
and information on implementation procedures have become avail-
able, This section wili discuss two areas about which information has
bean obtained: athletics and student grievance procedures,

Athletics

Two issues dominate the discussion on Title IX and athletics: the
philosophles of men's and women’s athletics and financial support
for the programs. On the issue of philosophy, it is widely recognized
that men’s and women's programs frequently have had different
origins and therefore differ in their goals and structure. Many men's
intercollegiate athletic programs developed separately from their

- physical education programs and have concentrated on national
ér‘ﬂ‘egic:nal comipetitions and spectator sports. In contrast, women'’s
athletic programs are generally more closely linked to the physical
education program and they emphasize “instruction, student par:
ticipation and lifetime sports” (Dunkle 1976, p. 136). In establishing
equity for separate programs or in merging these two programs,
there is some concem among administrators that the philosophy
of one program, generally the women’s program, will be lost.

Two institutions have taken different approaches to resolving this
problern. At Washington State University, the Ad Hoe Title IX Self-
Evaluation Committee recommended that athletics be placed in ar
“educational context” (Washington State University 1976, p. VI-3).
To this end, its recommendations:

presume competitive athletics to be an integral part of the
educational process. .. [they further supp@s’;frthat coaching
is & form of teaching, and that athleties is of benefit to-those
who participate, Such a pasition does not destroy the goal of
winning, but attempts to put wirining and losing within the edu-
cational perspective (p. VI-3).

The University of Minnesota also recognizes that its men’s and
women's programs have developed differently and finds that there
is merit in having a “‘separate and different but equal " pelicy for
its men's and women's athletics programs (University of Minnesota

1976, p. 6). Minnesota’s Title [X self-evaluation of athletics also

frankly links together the financing of athletics and educational
philosophy in its discussion of men’s revenue-producing, “big-time,”
spectator sports. it states that it will not include the expenses of
running these programs in several of its comparisons between
men’s and women's programs because they are of a “different order
of magnitude” from the other men’s and women's sports (p. 6). Fur-
ther, the report justifies this separation by pointing out that the
“big-time” sports programs provide the financing for the other
men’s programs and that their competitive status allows the men's
intercollegiate athletic director to raise private money for athiletics
and for the institution. It argues that without these teams and their
income, it would be impossible to support the other men's teams
- and that women'’s teams would be similarly affected. Given these
_considerations, they propose a plan that “attempts to reconcile the

- conflicting-fiscal and ethical demands.of equal opportunity” (Uni-

' versity of Minnesota, 1976, p. 7). However, the university does not
anticipate that it will achieve “financial compliance” (p. 1) with

. Title IX by July 1978, Instead, it offers a plan of phased increases _
 that will lead to full compliance by the 1984.1985 dcademic year.

Grievance Procedures

The reguiation (§86.8 (b)), which requires institutions to adopt
grievance procedures: for resolving studerts’ Title IX complaints,
tution's diseretion. Consequently, colleges may develop a wide
variety of pracedures. However, certain elerments are common to
most grievance processes: impartiality, full disclosure of information
between the charging and defending parties, assistance of advisers
for both parties, and a step-by-step formal process of hearings and
appeals. The Title IX regulation also requires prompt resolution of
grievances. :

The University of California's instructions to its campus officers
on the development of a student grievance procedure appears to
incorporate all these elements in its plan. It requires, at a minimum,
that campus plans include:

(a) investigation of the complaint by the designated Title IX

Compliarice Officer;
{b) review by an impartial hearing entity;
(¢) an opportunity to present evidence both documentary and
testimonial and to confront evidence presented to the con-
trary; ) - o ,

- (d) the right of the student to be represented at the student’s
own expense; B , ,
(e) & summary record sl the hearing, to be kept by the Univer-
sity for a pericd of three vears subject to provision of existing
privacy and disclosure laws; and :
?f) a wriiten recommendation by the heaﬁn%‘lénﬁty upon con:-
clusion of the hearing ("Supplemental Memorandum...”

1976, Attachment A).

The central university office also suggests that findings be based
on a “preponderance of the evidence” ie. “such evidence as,
when weighed with that opposed to it, has more convincing force
and the greater probability of truth” {(“Supplemental Memorandum
... 1976, p. 2). » _

Similarly, Ball State University’s grievance procedure for students
calls for a verdict based on a preponderance of the evidence. lts
plan is also noteworthy for the great attention it gives to the selec-
tion of the hearing boards. A separate hearing board—composed
of university and student representatives—is named for each com-
plaint. The charging and defending parties will have the oppor-
tunity to select their board members. ) A

Both the University of California and- Ball State's plans were
developed by central offices. In- contrast, the University of Dela-
ware delegated the responsibility for writing grievance procedures to
four major divisions: academic affairs; student affairs and adminis-
tration; development; and university treasurer. For example, the
grievance procedure for academic affairs was developed by the
faculty senate committee on faculty welfare-and privileges and ths

graduate studies committee, lts grievance procedure routes com-

plaints first through a departmental comimittee, which may or may
not include students, with appeals going to the faculty welfare and
committee would include two of its reqular members and two stu-
dents appointed each year. Unlike California and Ball Siate, Dela-
ware’s plan does not deseribe the conduct of the hearings or sug-
gest what the criteria will be for making recommendations.

Conclusion -

Title IX regulations may already have had some impact on the
treatment of women college students. At a minimum, it has com-
pelled college officials to take a close and citical look at the effect
of their policies and practices on students’ college careers and on

Aruitoxt provided by Eic:




ERI

their postgraduation plans. This activity may create a climate of
awareness on campus that in itself can be beneficial to all students.
Moreover, it may bring to light an intentional but diseriminatory
treatment of men and women students in such areas as housing,
financial assistance, and curricular requirements that may be readily
resolved by modifications in policies and procedures.

At the same time, there may be other aspects of campus life
where disparate treatment of men and women students continues

"to occur. Athletics is an obvious example of an area in which prob-

lerns may be difficult to remedy. Also, Title IX cannot k2 a guaran-
tee against inequities in the relations between individual adminis-
trators or faculty and students.

In addition to these unresolved questions, there is a major issue
that has remained unexamined: what are the policies and proce-
dures the Office for Civil Rights (OCR) will use to monitor and en-
force Title IX. Currently, OCR is planning to conduct a computer
review of the assurance forms it has received from the institutions.
It is likely that determinations about a schedule for overseeing
institutional actions will be based on the information yielded by this
review. Beyond this, there have been rio indications from OCR
about how institutional reviews will proceed. Until a plan of action
is announced, those who loeok to Title IX for relief will have to rely
largely on the good faith actions of college and university adminis-
trators. Until such a plan is implemented, the full-impact of Title IX
cannot be known.
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