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I. TINTRODUCTION

The Commission om Legal and Civil Rights of the Developmentally Disabled was
created by Executive Order No. 112, Rights of the Disabled, promulgated by Governor
Francis W. Sargent and funded over a one year period partially from state funds
and partially by a grant from the Massachusetts Developmental Disabilities Council
under the provision of the Developmental Disabilities Services and Construction
Act of 1970 (P.L. 91-~517). The Commission was formed to investigate the civil
rights problems of developmentally disabled citizens and to recommend and take
action to correct those problems.

These civil rights problem areas, as listed in the Executive Order, were:
ducation, training, treatment, care and housing;

b. self-determination, privacy, dignity and self-fulfillment;

¢. a humane and accessible physical, social and psychological environment;

d. work, just compensatioun, and égsﬂéﬁ;c security;

e. voting and receiving due process in the criminal justice system with respect
to arrest, legal representation, interrogation, pre-~trial diversion, Eria;;
criminal respangibility, competency to stand trial, Ehe right against self-
incrimination, disposition and past-adjudicatary remedies.

The Commission was created during a critical peried in the story of the emergence
of recognition for the rights of the developmentally disabled. Three major forces
have collided over these issues: filrst, the emerging force of judicial, social and
political recognition of these rights; second, the momentum of current inadequate
gsystems and institutions; and third, the economic crunch of inflation and recession
threatening to reduce present rights and services.

This Commisgion has provided a voice for the first force pushing the second force

to accept :hanging standards and to limit the damaging influence of the third force.
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Almost from its inception, the Commission underwent changes in its staffing,
financing and organization which seriously interferred with the continmuity of its
work. The Commonwealth withdrew all financial support in the 1976 budget and
several CETA slots were withdrawn, resulting in a staff reduction from eight peo-
ple to two. 1In a June 1975 reorganization by the new administration, the Commis-
sion was moved from the Governor's office to the Attorney General's office for the
balance of its term.

These adjustments serlously interferred with the staff's capability to accom-
plish the stated goals of the Commission. The civil rights of retarded people are
grossly abused in many different ways, and we could not begin to investigate all
of them. Nevertheless, we did succeed in making a number of concrete findings and

taking various actions based on those findings.

W

This report is divided into sections dealing with the separate issues we in-
vestigated. We selectively focused on a few areas where we felt out efforts would
be most effectcive,

The areas dealt with in this report are (1) self-determination and financial
security, specifically the representative payee system of the Social Security Admin-
istracion, (2) treatment, care, and environment of institutionalized persons, speci-
fically medical consent and conditions in state schools for the retarded, (3) housing
and a humane accessible environment, specifically the zoning and financing problems
that have hindered the establishment of community residences, (4) due process within
the criminal justice system for mentally retarded offenders, and (5) the need for a
permanent advocate to continue and expand the éffo%ts of this Commission.

Each of :he sections of this report is divided into three subsections:

A. Findings, B. Actions, and C. Recommendations.




II. REPRESENTATIVE PAYEES

A.

1. Background. The key to the realization of many of the civil rights
of the developmentally disabled is the possession and control of financial
resources. Certainly economic security, self-determination, and dignity are
directly related to a person's control of adequate finamcial resources. Also,
the availabiliry of education, training, treatment, care, heusing, privacy,
p%opér environment, and due process of law often depends on an individual's
financial resources.

For many developmentally disabled persons the only source of income
is Social Security (SS) or Supplemental Security Income (SSI) benefits.

The Social Security Administration (SSA) is responsible for properly awarding

and paying benefits. When SSA decides that a beneficiary cannot manage his funds,
a representative pavee will be appointed to manage the funds in the best interest
of the bemeficiary. Investigations by the Commission have uncovered widespread
abuse of SS and SSI benefits by representative payees.

These investigations have been in progress since July, 1975, and infor-
mation for them has been collected from a variety of sources, including social
workers, administrators and treasurers at state institutions, legal advocates,
citizens groups, beneficiaries, and the SSA itself. The purpose of the investi-
gations has been to ascertain various patterns of abuses, to resolve individual
cagses, and formulate overall soluticns.

2. Appointment of Repfeéentative Payees. A representative payee 1is a
person or organization selected by the local district office of the SSA to
receive and manage SS or SSI benefits for an eligible beneficiary who the district
office determines is unéblé to do so himself.

Under current regulations (20 C.F.R. 404.1601 and 416.601), the SSA

O has very broad diseratianaty power to appoint a payee if 1: finds 5uch action
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to be "in the best interests" of the eligible beneficiary. The regulations

do not define "best interests' nor do they offer any guidelines as to how, when,
or why an eligible beneficiary should be deemed incompetent to manage his own
funds. 1In fact, certification of payment to a representative payee may be made by
SSA ''regardless of the legal competency or incompetency of the recipient

eligible (for benefits)" (20 C.F.R. 416. 601(a)(l) ). 1In practice, the SSA
requires only an application form from the person who seeks to be appointed
representative payee and a form signed by a licensed physician which merely
alleges that the recipient is incapable of handling his own benefits. If these
documents are properly filed with the SSA, a representative payee is appointed.

The regulations for appointment do not provide any right to a hearing
prior to appointment. Although they do require notice, it 1is our finding
that in many cases the beneficiary never receives such notice before his check is
sent to someone else. The result is that in some cases persons who are fully
fisecally competent are being deprived of the right to control and manage their
own funds without a fair determination that they are unable to do so. This
outcome is a serious violation of the bemeficiary's right to due process and a
damaging blow to a person's need for dignity and self-determination.

3. Supervision of Representative Payees, After the SSA has appointed
and has begun sending benefit checks to a representative pavee, he must submit
a periodic accounting "at such times as the (SSA) may require" explaining how
these funds have been used (20 C.F.R. 404.1609 and 416.690).

In practice, our investigation has found that the supervision of repre=
sentative payees is almost non-existant. The accounting forms themselves do not
require detailed descriptions or receipts of purchases: only general descriptions
of how the money was spent., One field representative at a SSA district office
has stated that most accountings were stopped in March, 1969, when it was decided

by the SSA that few problems existed with regard to representative payees.

[KC T
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Therefore, such accountings were considered to be a waste of time and money.

The regional office of SSA has conceded that accountings were discontinued in

1974 due to the increased work burden imposed by the new 5SI program. A system

of selective accountings is supposed to have begun again. However, despite
repeated requests to be shown a routine accounting received by SSA, this Commission
has never been shown a single ome. It appears that $SA will normally ask for an
accounting only when a third party lodges a vigorous complaint.

SSA policy officially favors appointment of payees outside of an
institution on the theory that such an appointment would increase an institution-
alized beneficiary's contact with the outside world and therefore would be
therapeutic. We have found this to be a fallacious presumption in many cases.
Often just the opposite occurs: The outside payee will not visit the beneficiary.
In some cases, the payee wishes the beneficiary to remain in the institution so
that the payee can retain control over and, in the worst cases, make personal
use of the beneficiary's money.

A further problem is caused by SSA's interpretation of the 1974 Privacy
Act to prohibit its local offices from revealing any information from a beneficiay's
file to the staff at the custodial institution. Institutions wishing to request
increased fiscal or material support from a representative payee are prevented
from discovering who the representative payee i1s under this interpretation. 1In
some cases, the staff of institutions were even unaware that a resident was
receiving benefits through a representative payee. Surely it was not the intent
Privacy Act but that has been the unfortunate result.

4. Security Posting by Representative Payees. The current SSA regula-
tions regarding payee accountability do not require any form of security for or
bonding of payments to representative payees. A possible consequence of such

ineffective accountability provisions is a total loss of funds paid out on
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behalf of 2 heneficiary 1if the representative r:yee disappears, goes bankrupt, or
dies impecunjous. It should be noted that the Veterans Administration as well
as guardianship and conservatorship statutes in every state provide for the
requirement of legal security. The SSA is unique in that it dees not.

5. 1Investigation of Abuse. The Commission developed its data om
the misuse of funds by reprasaﬁtativé payees through inquires made at five
state schoolg -~ Belchertown, Dever, Fernald, Monson, and Wrentham - as well as

through less formal contacts with state hospitals and community residences.

representative payees from social workers and administrators at these schools

and institutions, The decision was made to concentrate our survey on the five

state schoolg, Relying upon the information supplied by these schools, the

Commission then secured permission for access to the individual schoeol's records
from the Department of Mental Health (DMH). Investigations at the schools were

then conducted.

Using a questionnaire developed by the Commission (Appendix A), staff
members visSited the schools, reviewed patient files in the treasurer's offices
éﬁatﬁédical records offices, and interviewed administraters, social workers,
special service assistants and some residents with representative payees,

The cases we reviewed included beneficiaries who were competent to
handle their own benefits as well as those who were clearly not competent to
handle thelr own benefits.

The results of the investigation are startling. In the course of
reviewing over 100 cases, we developed evidence of over fifty cases of apparent
abuse or misyge of funds (Appendix B). We found that some schools are doing
more than others to Temedy tf. problem with payees. At ledst one school has
little awareness that the problem does in fact exist. Some schools, while

aware of the problem, have little idea of what they can do to resolve it,

11
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or are hindered by SSA regulations and procedures from doing anything at all.

Overall, there is no effective S5A or Commonwealth policy for discovering,
combating, resolving, and guarding against misuse of SSI or SS benefits by
representative pavees,.

Of special note is the Fernald State School, where a full-time staff
member has been assigned to deal with the SSA. She has discovered - often by
circuitous routes - at least 50 cases of misuse of funds by representative payses
in the past year. Most of these she has resolved by requesting that the SEA change
the payee to the superintendent of the institution, Since these cases had been
resolved before our investigation, they are not included in the cited figures.

In all schools, the Commission found a large ''grey area" where funds
were not provided to the beneficiary by a representative payee, but it was
not clear who was at fault. In some instances, social workers had never requested
money or clothing from the representative payee. It is possible that many of the
cages could have been resolved'by more aggressive actions on the part of the
staff of the institutionms.

QOf course, the practice by SSA of not informing an institution of the
identity or existence of a payee has made it very difficult for either the institu-
tion or this Commission to document hne full extent of the abuses.,

Of the abuses uncovered, four major patterns have emerged:

a. where representative payees have been found to be using the money
for themselves; 7

b. where representative payees refuse to send zh; institution =  momney
at all for the use of the beneficiary;

c. where the representative payee refuses to send enough money to fulfill

i
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by the institution; and
d. where there is a tctal 1lack of contact between the beneficiary or the

institution and the representative payee.
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Finally, the Commission discovered that the existence of this problem
was not widely recognized, except by isolated organizations and individuals, on

both -he state and national levels.

1. petitioning the Department of Health, Education, and Welfare (HEW)
to change its method of appointing and supervising representative payees;
proposed changes;

3. conferring with the United States General Accounting Office (GAO) to
encouraga them to investigate the representative payee system;

4. f%ling state legislation to help identify representative payees of
institutionalized persons;

5. advocating refinements on patients' funds regulations to provide
greater protection for SSA funds received by state institutions;

6. developing a summary of information on SSA benefits to be used by
the staff of institutions;

7. contacting other organizations to develop a broader basis of concern
for these problems; and

8. resolving individual problems and complaints involving representative
payees in whatever method appropriate.

1. Petition. On March 15, 1976, this Commission péﬁizioned the Secre-
tary of HEW to adopt new fégulatians for the appointment and supervision of represen-
tative payees (Appendix C).. The petition.was cowsigned by Fha Attorneys General of
Massachusetts and Connecticut. The proposed regulations require a specific
finding of fiscal incompetence on the part of the beneficiary before the appoint-

O

IfRJ!:‘menE of a representative payee. They also provide for prior notice and an oppor- .
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tunity to be heard before an appointment 1s made. Further, they would mandate an
annual accounting to be filed with SSA. Finally, they would demand that a surety
bond be posted by the representative payee. -

2. Congressional Pressure. The Commission has been in contact with
Representative Bingham of New York, who has been concerned with the represen-
tative payee problem. Omn April 13, 1976, Hrg;Bingham introduced a bill, H. R.
13195, to amend the SS and SSI Acts to provide a statutory basis for the proposed
HEW regulations (Appendix D). The office of Senator Kennedy of Massaehusezés has
also been contacted and similar legislation will probably also be filed in the
Senate.

3. GAO Investigation. A meeting was held on April 12, 1976, between
members of the Attorney General's office, Ehe GAO, and the . Commission concerning
the representative payee problem. Since E§3 GAO is an agency of Congress charged
with overseeing how federal funds are spent, its staff was interested in the
igssue of misappropriation of SS and SSI monies. The GAO has initiated a survey
of the representative payee system that will consist of a close examination of a
randomly selected set of cases to discover how widespread the abuses are. The
expected result of this investigation will be a report to Congress which the
Commission feels will bolster the filed legislation.

4. State Legislation. To remedy the problem of accountability of
representative payees, the Commission has worked with State Senator Chester
Aékins on two bills - S. 478 and S. 480 (Appendix E) - which would require
stricter accountability praéedufés'far Massachusetts representative payees
when the beneficiary has been institutionalized. They include a requirement
that all representative payees of SS and SSI benefits register with the state
Department of Public Welfare or the DMH for persons residing in nursing homes

or state institutions, respectively. The bills have been broadened to place

Q . o ] . ) ) ) ) )
[ERJ!:‘:hese requirements on all persons with fiduciary felsﬁiggships‘E§7izst;tutianalfmr
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ized recipients of SS and SSI benefits. They have received favorable reports
from the Human Services Committee and have a good chance nf being enacted this
year.

5. Patients' Funds Regulations. DMH has been in the process of
revising its regulations regarding the handling of patients' funds for several
years. The Commission has been providing input to these regulations from the
perspective of safeguarding the patients' right to control their ﬂwﬁ funds
when they are capable of managing them. DMH has responded favorably to our

suggestions and the new Section 14 of DMH regulations provide excellent safe-

6. SSA Manual. The Commission has developed a manual which is a
practical summary of our experience and research into the representative payee
situation. (Appendix F). This manual is designed to provide practical advice
for the institutional staff in the handling of SS and SSI funds. The Commission
felt that the manual is needed because of our finding that many staff members
are not "experts" in dealing with the SSA and could use a summary of their optionms
in this area. The manual was developed and distributed through the cooperation
of DMH.

7. Organizing Efforts. The Commission has attempted to organize a
national lobbying effort to support our legislative and administrative proposals.
Many cases have been filed in federal court in recent %EEIS challenging the
constitutionality of the representative payee procedures. The Commission has
contacted the initiators of these suits in California, Mississippi, Illinois,

Missouri, Maryland, Ohio, and Washington, D. C. and has asked for their support

Fy

of our proposed changes.
8. Individual Cases. At one time, the Commission considered bringing

legal action against HEW to force a change inm regulations. This plan of action

) : i . . i - .
l{l(jﬁas discarded because of our lack of resources and the current state of adminis-
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trative law which made a sucessful law suit problematical. To prepare for the
possible law suit, to educate the institutional staff as to possible administra-

tive remedies, and to help resolve some of the cases we uncovered, the Commission
became a party to administrative changes and appeals for over thirty individuals.

that either the beneficiary or the superintendent of the custodial institution

-apply to receive the benefits. The Commission assisted, the applicants in filling

out the proper forms (SSA # 11, 780, 780A and 787, see Appendix F)iagd sent

along a demand letter, requesting a change in payee and an accounting of funds.
OQur own efforts in thisg area héve been hampered by the SSA's interpre-

tation of the Privacy Act, the slow response from SSA district offices - partially

caused by a requirement of contacting the "program center” in New York, and

sometimes by slow responses from institutional scocial workers. Several cases

have been resolved in the favor of the beneficiaries, but the bulk of them were

still pending as the term of this Commission expilred. It is this sort of legal

discontinuity that makes the establishment of a permanent advocate for the rights

§f éhg developmentally disabled so important. (See pagei27i)

C. Recommendations

Much remains to be done before the problem of representative payee misuse
of SS and SSI funds isrsalved-

The inquiry the Commission has begun at the state schools should be ex-
panded to involve state hospitals and other institutions - be they publie or pgi;
vate - where eligible Eenefiziariés who receive their benefits through representa-
tive payees might reside.

There is also the whole area of representative payee misuse of funds of
non-institutionalized beneficiaries. We have researched this area only slightly,

but the potential for abuse exists inm this area as well.

€




We recommend that all cases of apparent abuse of Social Security funds
which we have already investigated be follcwed up and that legal action be in- i
stigated if it be deemed necessary.

The petition for the adoption of the proposed rule changes and the fed-
eral legislation should be followed up in whatever way appropriate,

The GAO should be kept informed of any new information available on
representative payees and be strongly encouraged to continue their probe into
the matter.

The legislation filed by Senator Atkins concerning registration and ac~
countability of representative payees must be supported in whatever way appro-
priate.

The most important steps to take now are to increase the awareness in the
Commonwealth. To this end, the pamphlet developed by the Commission summarizing
our experience in this area (Appendix Ej should be distributed widely throughout
the Commonwealth. Also, the idea of convening a state-wide conference of all those
who are concerned with the question of how to expose and resolve the problem of
vmisuse of Social Security funds by representative payees should be investigated
with the hope that the end result would be the development of a co-ordinated,

statewide action program to deal with the problem.

17




III. INSTITUTIONALIZED CITIZENS

Over six thousand citizens are presently living in the five large state
schools. In addition, many persons with developmental disabilities are living in
the state hospitals. Thus, the treatment and environment provided by the state
for these peréan; has been a2 concern of this Commission.

MEDICAL CONSENT

A!
We first became interested in these issues after r<7iewing the pleadings
in Rogers v. Macht (the '"Boston State' case), in which the plaintiffs, represented

by Boston Legal Assistance, alleged that they had been subjected to seclusion and

vfgrged medication while they were patients at various DMH facilities. We then be-
gan an investigation into the legal-medical problems of institutionalized retarded
people. We conducted this investigation by reviewipng litigation in the Commonwealth
and in other states, reviewing the common law background of medical consent, and by
interviewing doctors, institution persoumnel, and lawyers who have represented the
rgtardéd on questions of medical consent.

We found that there is generally a great deal of confusion among medical and
legal professionals about how and when medical consent should be obtained from men-
tally retarded individuals, and who should properly give consent. This confusion
has been documented in prior research done for the Bureau of Developmental Disabil-
ities.l There is no clear definition of what level of comprehension is needed for
a person to refuse or comsent to treatmeant on his own behalf, and no cl§af or accepted
procedure for obtaining substituted consent when the patient is inaemPEEgn; to make
his own treatment decisions. In the imstitutional secting, this confusion is exa-

cerbated by the Massachusetts case of Belger v. Arnot, 344 Mass. 678, 183 N.E. 24

1. See "The Mentally Retarded Adult in the Community: Some Critical Legal and

Social Issues" by Christina Bloom and Ruth Walsh, August '74.
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866 (1962), and by certain DMH regulations (generally, S. 220) which suggest that
no consent is needed for medical treatment of a person institutionalized in a DMH

facility. This confusion has generated two specific problems, both of which are

First, institutionalized people are subjected to "intrusive' medical treat-

ments without their consent. '"Intrusive treatments” include electroshock therapy,
psychotropic drug therapy, aversive therapy, sterilization, and psychosurgery.
Patients and residents dre sometimes subjected to these treatments without their
consent ever being solicited, or with the consent of a third person, such as a
brother or sister, being substituted for the patient's own comsent. Of these forms
of treatment, psychotropic drug use is the most prominent source of problems. Ex-
cessive drug use has become a standard allegation in the "right to treatment' law-
suits in the Commonwealth. Consent is almost:never‘abtainéd for this kind of
medical treatment.

Second, essential medical treatment is sometimes delayed or omitted altogether
because confusion surrounding the type of consent which is needed and the proper
manner of getting it. This problem occurs when the patient or resident is incom-
petent but has no guardian or interested next of kin. Lawyers who encounter this
situation frequently have invented differeﬂ; procedures for dealing with it. In
one case, a lawyer who worked for the Shriver Center found it necessary to bring
a petition before the Supreme Judicial Court each time a medical operation was pro-
posed for an incompetent. The Mental Health Legal Advisors Committee handled one
case in which a cancer patient who was a resident of a state hospital received no
treatment at all for more than a year before legal questions of consent were figaily
resolved, during which time the patient was frequently in pain.

B. Action

Senator Atkins (Senate Bill 423. See Appendix G.) This bill would eliminatre the
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above problems by establishing definitions and procedures to be followed in ob=-
taining medical consent for residents of state institutions. The bill establishes

hree categoriesof treatment. The first category, including psychosurgery

[ad

and sterilization, can be administered only with the patient's own valid
consent. The second category includes electroshock and psychotropic drug therapf.
This type of treatment can be administered only with the person's own consent or
with the consent of a legally appointed guardian or parent of a minor who has ob-
tained the permission af a probate court to consent. The third category is emer-
gency treatment, and this may be administered with the consent of a next of kin or
the chief medical officer of the institution. The bill does not pugport to deal
with other medical treatments not specifically named.
C. Recommendations

Passage of Senate 423.

PERSONNEL AND PHYSICAL PLANT

A. Findings

|

During the Commission's tenure, several law suits were instituted by cit-
izens' groups against the Commonwealth because of its alleged violations of the
civil rights of residents of state schools for retarded citizens. The cases were

Gauthier v. Benson, McEvoy v. Goldmark, Ricei v. Greenblatt, and Massachusetts

Association for Retarded Citizens (MARC) v. Dukakis. The three main complaints

levels, was not expending authorized funds for capital expenditures on the physical
plant of the schools, and was not providing the statutorily mandated educational
programs for residents. This Commission has reviewed these cases and feels some of
the findings are so important that they should be noted in this report.

The Gauthier v. Benson case was brought by the parents of several resi-

the issues involved.

(a1

dents of Monson State Hospital:it can serve as an example o




They alleged that, among other thimgs, the Commonwealth acted illegally by im-
pounding capital improvement funds, and imposing a personnel freeze. As a result
of these activities, the living conditions at Monson were alleged to be deplor-
able, Among the horrors at Monson are primitive toilet facilities, a heating
system that results in extreme temperature differentials from 90 to 50 degrees

between buildings, inadequate staffing resulting in some residents living in their

own bodies' waste, and, generally, a sad tale of neglect, filth, degradation and
hopeleasness.

The Commonwealth's response was to investigate these allegations. Find=-
ing that the allegations were mostly correct, the Commonwealth did not contest the
suit. Instead, negotiations were started on consent decrees. The most interesting
aspect of the consent decrees was that the Commonwealth agreed to do things that
were already authorized by the legislature. For instance, it agreed to end a
hiring freeze and reduce the vacancy rate for alloted personnel positions to five
per cent or less. Further, it agreed to spend monies already allocated for capi-
tal expenditures which had been impounded. Thus, the outcome of the suit did not
require the Commonwealth to make any new commitments for more expenditures (al-
though it pledged to make its best efforts to have its appropriations increased).

Another law suit, MARC v. Dukakis, dealt with the issue of how well the

Commonwealth was fulfilling the requirements of Chap. 766 to provide training for
children with special needs. The @émmnnwealﬁh has the responsibility to provide
this special needs training for the 2600 school age children living in its insti-
tutions. The suit alleged that the fiscal year 1976 allocation of 7.2 million
dollars to this program is grossly inadequate and barely sufficient for salaries

to current staff and for carrying out ca%e evaluations of the residents. To pro-
vide a program miniﬁallf adequate to meet Chap. 766 standards would cost $7,184
per pupil. For fiscal year 1976 only $1,977 per pupil was allocated by the legis-

lature.
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This suit is a long way from a final outcome. The possibility of a
consent decree is doubtful. A study is in progress to determine precisely how
the current appropriation is being used and what additional steps should be taken.
These law suits were the result of inappropriate and shortsighted fiscal
decisions made by the Commonwealth. Apparently, the economic problems of the Com-~

monwealth caused a "short-circuit" of the orderly deinstitutionalization policy

of DMH. Chronic understaffing in the institutions became worse. Capital expen-

in resident population. At the same time, community residential facilities were
not being developed to supplant the inszigutiaﬂsiz As discussed in the section on
Community Residences, not all of this delay can be attributed to DMH directly.

B. Actions

Research and investigation described above.

C. Recommendations

The procedure of caring for developmentally disabled persons in large
state institutions is inappropriate for most of these persons. While the worst
conditions in the institutions must be eliminated, this Commission 1is committed to
deinstitutionalization. It i1s essential for legal and humanitarian reasons to
develop community residences and other resideﬁtial alternatives throughout the
state. Specific recommendations to speed this process are included in the next
section. The emphasis of present capital outlay ;n state institutions should be
on improvements that will benefit the eventually reduced population. It would be
a tragic step backward if these suits by parents resulted in increased appropria-

tions for the outmoded state institutions at the expense of community alternmatives.

2. Commissioner Okin of the DMH admitted to the Senate Human Services Committee

on March 23, 1976, that none of the 106 planned new community residences for
fiscal 1976 had been started.
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IV. COMMUNITY RESIDENCES

While the need for community residences 1s great, the current supply is
limited. The speed of development of more community residences will be deter-
mined by legislative funding, administrative efficiency, community attitudes,
and financial fésauf;es. The Commission investigated two of these areas: com-
munity attitudes as expressed in zoning laws and financial resources available
from public housing agencies.

ZONING

Sponsors of community residence facilities for mentally retarded adults
and children have experienced serious problems with local zoning regulations. A
study done by Glen Johmson of the Harvard School of Education showed that in "72
and '73,. respectively, 43% and 36X of all pfgje;;s to start community residences for
retarded persons failed completely because of zoning problams. Zoning for com—
munity residences has been a persistent source of litigation and there are at the

present time two major lawsuits pending, one in the S5JC, involving community resi-
dence zoning.

Most cities and towns do not have any zoning policy for community resi-
dences, but simply fit them into some other existing category suéh as "boarding
house." Sponsors are thus greatly restricted in their efforts to find suitable
residential locations for community residences since single and Qultiifami;y zones

are closed to community residences unless the sponsor is able to obtain a variance.

The process of obtaining a variance is expensive, time consuming and risky, and

.

sometimes the process itself acts to generate opposition where normally there

would be nome. In many cases the delay involved is, in itself, enough to kill a
project, since the sponsors are not able to tie up rental property for a suffi-

cient length of time to get zoning clearance.




Some cities and towns, such as Gaﬁb:idge and Northampton, have accepted
the community residence concept and granted necessary zoning clearances. How-
ever, many more cities and towns have used zoning as a way of totally excluding
community fesidenées from their boundaries. As a result, many mentally retarded
people are effectively prevented from living in their own home towns. This use
of zoning laws has been recognized nationally as a serious civil rights problem.

Between now and 1980, DMH's plams call for the opening of approximately

300 new community residence facilities. At the present time there has already

develop a uniform zoning policy which restricts the power of local communities
to totally exclude congregate living facilities for the mentally retarded. The
failure to develop such a policy will eventually lead to serious delays in the

opening of planned new facilities and to inappropriate locations for new facili-
ties, with a tendency toward concentration in run-down and industrialized areas.

B. Actions

Children, the Massachusetts Associated of Retarded Citizens, the Bureau of Devel=-
opmental Disabilities, and the Commission to draft and support legislation which
would establish a uniform policy of the Commonwealth for zoning for community
residences (see Appendix Z). This bill created amd preserved for the localitiss
a significant amount of control over community residence facilities, including
the authority to use zoning laws to impose "any reasonable condition” before a

special permit is granted to a community residence facility and the authority to

refuse such a permit if there is an undue concentration of such facilities in the




town. Further, the bill stated that a community residence is a residential use
and i3 cherefgre permjtted in all residential zones. Local communities would be
prohibited from enacting zoning ordinances which excluded community residences.

The bill hag been ammended (Appendix H: Amended Version), requiring
local communities Lo accept community residences only when they consist of six
of fewer individuals.

C. Recommendations

While the present form of the bill is a step forward, its passage
would be a hollow victory as most community residences need to contain eight or

more persons to be féasibleg Hence, this Commission does not support it.

The bill has been sent to the House Rules Committee for a "study."
This step will provide time needed so that DMH and other organizations have an
opportunity to allay the misgivings of legislators and their constituents by
means of a Vigorous education campaign. This Commission recommends that the
bill be returped to its original wording and passed as soon as possible.
FINANCING
A. Findings

The Commonwealth's plans for deinstitutionalization of the population of

Q
i
[

the state schools call for the opening ¢ east three hundred new community
residence facilities before 1980. The Commonwealth is fully committed to deinsti-
tutionalization and capnot abandon its plans without defaulting on the "Titlé XIx"
federal réimbufsgmagz program and violating various federal court crdérs. Accor-
dingly, some means must be found to finance the development of the new community
residence facilities.

Under presept arrangements, community residence facilities are operated
by private SpPonsors Who contract with DMH. In most cases, the sponsors raﬁc housing

on the open market at prevailing market prices. In a small number of cases the
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sponsors own housing and make regular mortgage and tax payments. As a result,
the direct housing costs of community residence programs tend to be very high;
These high housing costs have been one of the primary factors in the severe finan-
cial problems experienced by almost all community residence sponsors in the past
few years. These problems have worsened to the point that many sponsors are not
wiiling to open any new facilities because of their inability to meet obligations
on existing omes.

Public housing assistance could alleviate much of this problem and facil-
1tateAthe development of new community residence facilities. However, despite
the fact that virtually all residents of community residence facilities are near
poverty level and are eligible for housing assistance, public housing money has
not been available for community residence facilities. The term "public housing
money" includes federal rental assistance and mortgage iﬂsufanég and mortgage money
from the Massachusetts Housing Finance Agency (MHFA). The Commonwealth recently

housing. It is now apparent, however, that the $10 million will be divided among
community residences for the mentally retarded, it would not be sufficient to
cover planned development. A method must be found to channel public housing funds
into community residence development.

There are several reasons why public housing authorities such as HUD and
MHFA have not supported community residence programs in any significant way. Fe&-
eral agencies have shied away from g@ﬁmupégy residence programs because they have
not yet‘devéloped any coherent policy for dealing with congregate living facili-
federal funds for congregate housing. The MHFA has -not provided development funds
for cammunityzfésidenzes because they are unfamiliar with the concept, have not
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tried it before, and do not wish to try anything new. They also voice doubts
about the long téfm financial viability of community residence programs.
B. Actions

The Commission is supporting a legislative proposal filed through Senator
Atkins office tc expand the stated mandate of the MHFA to cover community resi-
dence programs - Senate Bill 1190 (Appendix I). This bill would not produce amy
mandatory expenditures but merely demonstarte a legislative intent that public —
housing funds be used for community residence programs.
governing board of the MHFA of a man who was knowledgable and sympathetic to the
needs of community residence programs.

We have communicated at length with Senator Kennedy's office in an effort to

bring pressure to bear on HUD and FHA to promulgate coherent policies and standards

)

for dealing with congregate living arrangements, so as to clear up some of the log

[+

jams caused by confusion in the local federal housing agencies about congregate

e,

living arrangements.

C. Recommendations

2. Appointment to board of MHFA of a person who knows something about
community reslidence programs. '

3. Development of congregate housing policies by HUD.
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Our research into this area consisted of reviewing studies dome previously
in this state and other 523;25;3 interviewing correctional officials, probation and
parole'officials, lawyers from the Mass. Defender's Committee, and people from var-
ious county correctional services and social service agencies. We also collected
information on about twenty five criminal cases involving mentally retarded defen-
dants. Finally, we reviewed theoretical materials regarding treatment and rehabil-
ication possibilities for mentally retarded afféﬂ,dérsi4

Based on these Investigations we have arrivedat several conclusions: first,
an analysis of various available stati sticss would tend to indicate that there are
at least three hundred to five hundred mentally retarded people convicted of crim-

nal offenses each year. Contrary to our initial expectations, we concluded that

I
m

dentification and recognition of these people in court is not a serious problem

| g

(although there may be some problems with recognition by police officers). Virtu-

ally all of the defense attornmeys we contacted were quite capable of reco; :izing

3. S;udies in ;his state in:lude The Report of the Task Force on the Mentally Re-

tarded Citizen and the Criminal Justice PfQEEES) Paul Chernoff, Chairman; the

Einal Report (BAST- of the Committee on Corrections and Mental Health of the

Massachusetts Ba: association; the 1966 Report of the Attorney General's Advisory
Committee on Juvlni;e Crime; studies in other states include Study of Mentally
Retarded Public C ffenders, Legislative Council Committee, 'State of Tennessee; The

:H2ﬁtally Reﬁardea foender, the Pfasiden; s Cammission on Law Enfarcement' Téxas

Sou;h Caraliﬂa Depattmeat of Corragticns, 1974- Mentally Retardeﬁ foegdefs in

Adult and Juvenile “orrectiomnal Institutions, Kentuzk? Legislative Research Com-

mission, 1975; The avelopmentally Disabled Offender in the Tllinois Criminal
Justice S’stem, Coy rectional Services, 1975; and Diversi@n* From_ the Legal to the
Eealth—ﬂaze System - A Method, Bernard Rubin, 1975.

4. See for example Halfway Houses, Keller & Alper (Lexington, 1970); "A Rural
County in Sweden," by Karl Greunwald, in Ghan'in' Patterns in Residential Services
for the Mentally Retarded, the Pfesidenf s Committee on MR; 'Suppaf;ed Work for

Henta;ly‘netarded Parolees," prepared by Robert Shapiro for the Mass. State Parole
Board.

5. The Task Force Report (see note 1) found that the Court Clinic program
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or at least suspecting mental retardation, even where it had not been profession-
ally diagnosed. The court clinics actually identify about two hundred cases of
mental retardation per year. (These two hundred come from only half the court
clinics. The other half apparently do not attempt to make any "identification.")
The lack of formal identification of mentally retarded defendants probably
stems not from an inability of lawyers and judges to recognize mental deficiency
but from the lack of a purpose for making any identification. Services and pro-
grams for retarded delinquent individuals are practically non-existent. The making
of an "identification" of retardation is thus a futile exercise since it has no
effect on the way a case is handled. DMH sometimes accepts cases on an ad-hoc
basis but generally avoids them and has no specific programs for dealing with de-
linquency. The Division of Youth Services (DYS) and the Parole Board (PB) each
have proposals for small facilities capable of serving a few individuals. There

is nothing else.

This lack of treatment facilities presents a sentencing judge with two
choices; he can do nothing, or he can have the retarded offender locked up. When

identifies about 200 defendants each year as being mentally retarded: however,
these 200 cou . from only half the clinics. The other half of the clinics inclu-
ding Cambridge, Quincy, and South Boston, identify nome at all. It is safe to
assume that there are many more than 200 retardates involved in criminal cases
each year.

"The Mentally Retarded Offender," by Brown and Courtless estimates that 9% of
the nationwide prison population is mentally retarded. In the 1966 Attorney Gen-
eral's Report (see note 1) more problems arising from cases involving retarded
youths. The Department of Youth Services estimates that it deals with about 200
retarded youths each year (see "Programs for Aggressive Retarded Youth" by DYS).

A survey of probation officers by the Task Force indicated that 1022 cases
(4.2% of thetotal caseload) were thought to involve retardation.

The Judge Baker Clinic estimated that about 12% of the cases referred to it
by DYS and the courts involved mental retardation.
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the crime is a serious one, the judge is forced to send the defendant to prisonm,
for want of any other way of getting him off the street.

Once the retarded offender is in prison, he is subject to a number of
speclal risks. Very often a retarded inmate is subject to victimization by other
prisoners, or is unable to adapt his own behavior to the prison routine. If he
becomes an administrative problem for one of these reasons, he may be placed in
"protective custody" (a form of solitary confinement) or transferred to a ward at
Bridgewater. Although transfers from prisons to Bridgewater are streamlined and
quick, it is next to impossible to have an inmate transferred from prison inteo a
DMH recardation facility, largely because of the reluctance of retardation facili-
ties to deal with these cases.

As a result, the mentally retarded offender may be treated leniently until
his behavior becomes intolerable to society. At this point he is sent to prison
where he is subject to risks greater than those experienced by the normal inmate.

Programs in other states and other ﬂaungfiesé have indicated that delin-
quent behavior by retarded people can be effectively dealt with under close super-
vision. Some findings have shown that retarded offenders have a greater chance of
successful rehabilitation than normal affende:sg7 Even if Ehéy cannot be success-=
fully rehabilitated, it seems clear that retarded offenders should not be gubject
to any greater risk than nermal offenders.

B. Actions

Research and investigation described in Findings.

6. See "The Mentally Retarded Offender,” by Susan Giogari in Crime and Delinquency
Literature, sec. 171.

7. See Greunwald, op. cit., p. 267.
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C. Recommendations

It i3 imperative that DMH or the Department of Corrections and DYS or a
new governmental agency develop community based facilities for retarded indivi-
duals who have demonstrated delinquent behavior patterns. The facilities would
provide a sentencing alternative for a judge who sympathizes with the special
needs of a retarded offender but wants to see the defendant placed in a closely
supervised setting.

The solution to the mentally retarded offender problem is urgently needed
but at the same time is very complicated because it falls in the "cracks" between
the current agencies and institutional establishment in Massachusetts. We know
the problem exists and we know what must be done (see footnote 3, page 23). There
sioply 1s no single agenecy in Massachusetts with ghe expertise and budget to build
and maintain the required training and detention centers for the retarded offender.
This Commission strongly recommends that a special agency of government be esta-

"blished with sufficient funding to provide the needed altermative.
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Vi. PERMANENT ADVOCATE
A. Findings

Over the past several years a number of Massachusetts groups have involved
themselves with the civil rights of the developmentally disabled. These have in-
cluded the Patients' Funds Task Force, the Friends of Belchertown, the Committee
on Corrections and Mental Health of cthe Massachusetts Bar Association, the Massa-
éhBSEtts;Assaeiacian of Retarded Citizens, the Bureau of Developmental Disabilities
and others. These gfaupé have addressed themselves to particular issues or clus-
ters of issues. Separate civil rights problems have been investigated anud dacu-
mented effectively. However, none of these group- has been able to operate long

enough with sufficient funding, staffing, and organizational direction to produce

any tangible results. As noted in the introduction to this report, this Commis-
sion, as well, has in its year of operaticn been able to identify particular
problems but at this point will not be able to follow any of these projects to
coﬁpléﬁion. There are numerous well decumented reports and findings but lictle

in the way of effective action. The only exception to this patfern has been the
federal litigation undertaken by private groups such as the Friends of Belchertown
and the Massachusetts Assa&iatign of Retarded Citizens. This litigation has been
a singular effective source of positive change.

Furthermore, in the governmental context, there is verjy poor coordination
between the many state and Eedéfal;agenaiés which deal with retarded citizens.
Thesze include the éSA, DMH, DYS, Massachusetts Rehabilitation, the Department of
Public Health, the Department of Public Welfare and various municipal authorities.

manent advocate for the civil rights of the developmentally disabled with full

authority to draft and file legislation and to legally represent individual
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clients. It is a debatable proposition whether such an advocate should be located
in the government or be totally independent, on the legal services model. There
are advantages and disadvantages to each arrangement. A ''private advocate would
be freer to imstitute litigation against the Commonwealth but quite possibly less
effective in dealing administratively with state agencies and indealing with the
Legislature. A government based advocate, on the other hand, might be seribusly
constrained in its ability to sue the Commonwealth, and it must be noted that in

the past few vears legal actions against the Commcnwealth have been the single

most significant source of positive change in this area. 1In any event, a govern-
ment based advocate should have a guaranteed built in independance comparable to

that of the Massachusetts Defenders or the Mental Health Legal Advisors in order

B. Actions

This Commission has been attempting to discover funding sources for the
establishment of a permanent advocacy agency for the developmentally disabled.
The federal Developmentally Disabled Assistance and Bill of Rights Act of 1975
requires that each state has such an agency "in place" by September 30, 1977.

To assist the sta;és in establishing these agénciés, the statute author=
ized a total of 53,000,000 to be made available to the states. Massachusetts
will receive $42,000 from June, 1976 to September, 1977 and probably $60,000
annually thereafter.

This Commission has been involved in the process of selecting the receiv-
ing agency for these funds. A final selection will not be made until the fall,

1976.

C. Recommendations

A careful study of existing advocacy organizations is necessary to deter

mine what agency will be the best recipient of these funds. However, this




Commission recommends the following guidelines for the selection process:

1. Since the amount of federal funds is so small and since state funding
is uncertain, the funds should go to an established agency rather than try to
Create a new organization out of these limited funds.

2. The statute requires that the receiving agency be "{ndependent" of
any state agency that is involved in providing care and treatment for the devel-
opmentally disabled. Hence, if a state agency 1s designated as the advocacy
organizazion, it should be insulated from the state political process. One way
to accomplish this would be to make the organization a part of the judiciary, as
the Mental Health Legal Advisors Committee is organized. Another possibility is
to have the organization be a "special™ branch of the Attorney General's office

with a clear mandate to bring litigation against the Commonwealth, if necessary.

La]

3. Since the funds are so limited, the number of developmentally dis-

abled persons that can be represented by an agency funded solely by t :ese funds
will be insufficient to fulfill the goal of providing widespread representation.
To maximize the population that can be reached, extensive use of paralegals and
law students should be made. Hence, law school legal aid programs should be ser-
lously considered to be named as the advocacy organization.

4. The advocacy center should be "on-line." The best way to develop
issues is from actual cases and controversies which result in legal actionms.
The momentum provided by clients with line problems helps to prevent the current
syndrome of issues being identified but not acted on. This Commission strongly
recommends that the developmental disabilities advocacy center be structured -
around client service with a secondary, but viable, emphasis on statutory and

regulatory reform.
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QUEST IONNAIRE

I. BENEFICIARY

A. PERSONAL
Name
Date of birth
Place of birth
Current address -
Date of admission to hespital
Marital status
Social security number
Type of developmental disability
Classification
Education

Legal competency: has beneficiary ever been declared incompetent
by a probate court?

If so, who is legal guardian ?
Fiscal competency; does beneficiary know the value of money?

what are the facts indicating fiscal competency or incompete

B. EMPLOYMENT
Has beneficiary ever been employed outside of hospital?
s beneficiary currently employed inside of hospital?

C. FINANCIAL

\

Does beneficiary have any income exclusive of social security
benefits?

Does beneficiary have any unmet financial needs at present?
How much money is in beneficiary's account in the hospital?

Is this amount sufficient to cover beneficiary's needs?




-2 | QUEST I ONNA IRE

D, SOCIAL SECURITY BENEFITS
What is the type of social security benefits currently received?
SSA - type:
dependent disabled child
survivar's benefits’
other -
5SS
When were benefits first received?
What is the amount of benefits per month?
wWhat is total amount of benefits paid since commencement of benef
Who applied for benefits?

Is beneficiary aware that the social security benefits belong to
him/her ( ie, that the money is his/hers)?

E. COMMITTMENT
Date of committment to current hospital ?
Was beneficiary ever previously committed ?
Where?
When?
What is the type of committment?
Voluntary
Involuntary
by whom?
under what circumstances?
Diagnosis
Type of therapy

Future plans (goal) 36




-3 QUEST I ONNA IRE

F. OUTSIDE CONTACTS

Does beneficiary have any visitors?
who
How frequent
Most recent visit

Does beneficiary ever leave hospital for visits?
Where )
Frequency
Most recent visit

Is opportunity for ocutside visitation ever impeded by
lack of funds?

Does beneficiary have any lvivng relatives not mentioned above?

Il. REPRESENTATIVE PAYEE

A. Who is current representative payee?
Name
Address
Occupation
Age
Relation to beneficiary
Hezlth status
Social security number

Telephone number

B, APPOINTMENT
Date of appointment

Who initiated action for appeintment ?
Did beneficiary receive pre-appointment notice?




b= QUEST | ONNA IRE

Was beneficiary satisfied with appointment?
Has appointment ever been disputed?

Has there ever been a dirferent representative payee?

C. FUNDS PROVIDED TO BENEFICIARY BY REPRESENTATIVE PAYEE

What is amount representative payee currently provides
beneficiary per-month?

Money
Clothing
Other
Previous monthly provision
Money
Clothing

- Other i

What is being done with remainder of beneficiary's funds? - 4_§g§;
Z s

D. ACCOUNTING
Frequency of accountings made by representative payee?
Are the accountings accurate?

How complete are the accountings?

E. RELATIONSHIP BETWEEN REPRESENTATIVE PAYEE AND BENEFICIARY
Do representative payee and beneficiary get along well?

Does beneficiary wish to be receiving more funds from
representative payee?

Has beneficiary ever requested more funds from representativ
payee directly?
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Does beneficiary wish represenative payee to be changed ?

Does beneficiary wish to receive benefits himself/herself?

F. RELATIONSHIP BETWEEN SOCIAL WORKER AND REPRESENTATIVE PAYEE
who is the social worker?
Name : -
Address
Telephone number

Wwhat is the length of time he/she has served as beneficiary's
social worker?

Does social worker know who is beneficiary's representative payee?
Y p pay

what is the frequency and type of contact between social worker
and representative payee?

Is representative payee co-operative with the social worker? X
Does social worker inform representative payee of beneficiary's
fiscal and material needs?
Has social worker requested increased fiscal or material
support from representative payee?
what has been the response of representative payee?
Does representative payee ever contact social worker or
hospital to ascertain personal needs of beneficiary?
Are there any particular abuses social worker is aware of
concerning non-payment of benefits?

G. RELATIONSHIP BETWEEN SOCIAL WORKER AND SOCIAL SECURITY
ADMINISTRATION DISTRICT OFFICE

wWhat kind of co-operation has social worker received form
SSA District Office? .

Is soclal worker aware of the procedure by which he/she can
get permission to see beneficiary's SSA file?

-39




-6- QUEST I ONNA IRE

H. ACTION TO CHANGE REPRESENTATIVE PAYEE

Has a complaint ever been filed against current representative
payee?

Was complaint ever filed against previous representative payee?

Has a letter been sent to Social Security Administration i
requesting a change of representative payee? '

Date of letter
Action
Has Change of Payee form been sent to SSA?
Date
Action

Have there been any previous attempts to change representative
payee?

Date(s)
. Action
111, COMMISSION ON THE LEGAL AND CIVIL RIGHTS OF THE DEVELOPMENTALLY

OTSABLED

A. Does beneficiary wish CODD to represent him/her in action
against SSA?

Is he/she willing to sign power of attorney statement

B. Is beneficiary willing to sign privacy release?
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_ BELWE WIR
SECRETARY OF HEALTN, EDUCATION AND WELPARE
Washington, D.C, 20201

o S : )
PETITION OF THE ATTORNEYS GENERAL )
OF MASSACIUSETTS AND CONNECTICUT 70 )
MEND AND CHANGE THE RULES GOVERNING )
REPRESENTATIVE PAYNENTS OF SOCIAL )
EZCURITY AND SUPPLENENTAL SECURITY )
INCOME BENEFITS %

The Attorneys Genoral of Hassachusetts and Connecticut
hereby patition the Secratary of Health, Educatla; and Welfare
to {ssue and publish a notlce of p:gpaied rulenaking, pursuant
tgmGHﬂMﬂHﬂﬁPﬁﬂﬂﬂlﬂ,Sm&ESﬁLEﬁMMQ
the fﬁlleﬂng changes 1n HEW requlations; in Title 20 of the

Code of Pederal Regulations, concerning representative payees

Thess proposed requlstions deal generally with the

selection and supervision of represontative payees both for

mmnﬁgﬁwﬂmﬂﬂEﬂLPutﬂﬂ;ﬂf&rn@hﬂid

Supplenental Gecurlty Incone (20 C.P.R. Part i16) .4

The propoted changes wouldr (1) clarify standards for
the selection of representative payees; (2) insure that

notice and opportunity for a hearing are provided before

o the extent possibla, the changes proposed hereln for Part 416
are ideotical to those Listed for Part 404,

Il-

a

%
.
%ﬂ

?La

A

s
%,
¢
¢

opolntacit of o representative payeey 1) requize all”

representativa payees to subalt annual accounting and post
nurety bonds) and (4) provide remedian for improper activity .

by & representative payee.

Y _E;:g_ioq - Faderal Old-hge, Survivors and iisability

(1) § 404,905, Mdd the Eollowing sentence ab the -

and of Section 404,905

The parties to such initlal deteraination
shall include the recipient; his legal
representative, and the custodlan in fact
of the reciplent,

(2) § 404.907, Delete the second sentence of Section
404,907 and substitute the following,

If the inltla] deterination disallovs, in
whole or In pact, the application or request
of a party, or Lf the inltlal deternination
{g to the effect that a husband, widower,
or parent was not recelving the requinite
gupport from an insured individual, or that .
a roduetion, deduction, or adjustment ls to
be mada In benefits or a lump sum, or that a
representative payce 18 to be eppointed or
substituted by anothar payee, or that & peried
of digability established for a party has ter-
pinated, the notlce of the detarmination sent
to the party shall state the basle for the
deternination and shall provide an opportunity
for an evidentiary hearing before such doter-
. nination 1g offectuated,

(3) § 404.1601, Delete Section 404,101 and substitute
the following nev gection.

§ 404,161 Paynents on behalf of an individual

(a) If the Adninistration finds, after alfording
an opportunity for an evidentiary hearing as re=
quired in soc: 404,307, that the interest of a
beneficiary entitled to paynent under title II of
* tho Act vould be served thereby, certification of
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payment may be made by the Adninistration,
regardless of tha legal compotency or in-
competency of the beneficlary entitled
thereto, elther for direct payment to such
beneficlary, or for his use and benefit

" ' to s relative or some other person as the
"representative payee® of the beneficiary.
When it appears that an individual vho is re-
celving benefit payments may be incapable

of managing such payments in his own interest,
the Mninistration shall, {f such individual
{n age 10 or over and has not been adjudged
lagally incompetent, continue payments to
such individual pending a determination as

to his capacity to manage benefit paymonts
and the selection of a vepresentative pavee,
The Administration shall pay directly to the
beneficiary whatever amount of his payments
he is able to manage on his own behalf."

(4) §404.1601, Md the folloving nev subsections

(b) and (cf after the newly-designated Section 404,1601(a),

(b) The Administration shall not eertify
payrents to a representative payce unless

it finds that & beneficlary, because of
mental disability, physical disability or
minorlty, s unable to properly manage or
conserve his funds, A Einding that a bene-
flefary is unable to manage of conserve his
funds must be supported by evidence including
specific tindings of fact which show that the
beneficiary (1) has been, or almost certalnly
would be, vietinized by designing persons due
to his mental or physical disability or mi-
nority, or {2) has squandered ot dissipated

. hie funds, or almost certainly would do 3o,

! due to lack of appreciation of value, or {3)
has unnccessarily refused or neglected or
alnost certalnly would unnecessarily refuse
ar neglect to spend money because of delusional
thinking or lack of appreciation of his needs.
These findings must be supported by affidavite
or svorn testinony which establish actual facts
of strong nedical presumption that the specific
condition of the beneficlary would necessarily
impair judgement or ability to manage funds,

(c) Inatitutionalization of a beneficlary shall

ralss no presusption or inference that the
beneficlary 1s unable to properly manage funda.

als

(68 40010011, the Sollowlng nev ctlon

§ 404.1601,1 Selection and supervision of
representative payees, -

(a) The Administration shall consider the

vievs of any responsible party in the se-

lection of a sultable represcntative payes.

In proceedings in stato courts for the

appoinement of flduciaries for roclpients

of beneflts under this Act, the Adminlstra=

tlon may appear and recommond to the couct

the person or legal entity best sulted to

act as flduclary with respect to such bene= .

fits. :

{b) No person shall be appointed as repre=

sentative payee for mote beneficiaries

than he can reasonably be expected to serve

propetly.

(¢) The Administration shall not certify

payments to the superintendent of any hos= D

pital, nursing home, or other institution '

unless the superintandent has first execu~ -

ted an agreement in accord with § 416.635

and fuenished security in accord with § 416,690,

{d) In any cage vhere the representative payee

has failed to render a satlsfactory account,

has mizapplied or mismanaged funds, or hus

accunuloted funds without paylng for current

needs of the beneficiaty, the Administration

ghall take effective action to protect the

intarests of the beneficiary, In such cases

the Malnistration's authority includes but

i1 not limited to:

(1) Appearing in state court to petition
for the appolntment or removal of a
fidugiary, to petition the court to
¢ito a fiduciary to account, and to
madg proper prescntationd relating
to these matters,

(2) Suspension of pact or all of the pay-
Mente to a representative payee and
recognition of a substitute payea,

{3) Requiting accountings at any time from
& payee and requiring 2 payee to fur-
nish additional security.

{4) Taking appropriate legal action to re-
covar funds improperly disbursed, in-
eluding executlon on bonds,

(5) Requiring investments.

(6) Taking other legal action necessary to
securo propor adeinisttation of the |
beneficiary's estate. ;

nf=
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{1) Referring evidance of fraud or
amberilemant to the U.B. Attorney, -._ H

(6) § 404.1604.5. Add the following new Section o ,
@ s : " ection b (7) § 404.1606, Add tha following new subscotion

04.5. i (o s
' . {d)- to Bection 404.1606,

§ 404.1604.5 Representative payment to
superintendent of hospital, nursing home,
or other institution,
Ta) The Adalnlstratlon may, whore appropriate,
appoint the superintendent of a hospital,

. nursing home, or other Institution as repre-
sentative payee for pacrt or all of a beneficiary's
benefits, provided the superintendent furnishas customary charges made by the institution,

security and executes any agreement required : . vhere applicable), or has othervise mis-
. applied funds or accumulated funds without

under paragraph (b) of this sectlion.
(b) The Admlnistration may require a representa< paying for current needs, the Administratien
tive payee under paragraph (a) of this section ! shall find a suitable substitute payee and
to agree in writing that the benefleiary's H take other effective action, as specificd in
benefits shall be spplied to: ! 416.60), to protect the interests of the

) beneficiary.

{d) Wherc the Administration £inds that

the representative payee of an institu-
tionalized beneficlary has failed to fur-
nish funds for the beneficiary's comfort
snd personal needs as well as for the costs
of rehabilitation and maintenance (ineluding

(1) a monthly amount determined by the Ad= L i . . .
ministration to be needed for the (8) § 404.1609. Deleta Section 404.1609 and sub-

~ beneflclary's personal use. o e
{2) an amount agreed on to be accumulated stitute the following new section.

to provide for the beneficlary's re-

(3)

habilitation and adjustment upon releass
from the institution. ,

s0 much of the benefits as remain, but
not exceeding the amount determined by
the Administration to be the proper
charge as fixed by stacute or adminis-
trative regulation, for the beneficlary's

{a) A representative payee shall submit an
annual written report, in such form and at
such times as the Administration may require,
accounting for the payments certified to him
on behalf of the beneficiary, unlcss such
payce is a court-appointed flduciary and, as
such, is required to make an annual aczaunting
to the court, in which case a trua copy of

care and maintenance.

ha “submitted in lieu of the accounting form
prescribed by the Administration. IE any repre=
sentative payee falls to submit the annual re=
port when it is dus or otherwise falls te
account within a reasonable time after he is
requested to do so, no furcher payments shall

be certified to him on behalf of the beneficiary
and a substitute payce shall be depignated, un-

(c) If & superintendont refuses to agree, as
required under paragraph (b) of this sectlen,

" or fails to comply with any such agreement which
has been made, the Administration shall suspend
payment to the superintendent and seek & subati-
tute payee. If no suitable substitute payee can
be found, the Administration shall either resume
payments to the beneficiary or bring a petitien ,
in the appropriate state court for the appointment less, for good cause shown, the default of the
of a fiduciary. representative payee 1s excused by the Adminis-

: tration and the required accounting ls there-

‘ after submitted.

{b) If tho persan having custody or control of

the beneficiary is differcnt from the representa=

tive payee, the Administration shall make the
accounting forme of tho ropresentative payee
available for inspection by the parson having

5- custody or control of tha beneficiary.
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(e} Tha Administration shall require each
representative payeo to furnish a surety
bond in an amount equal to the value of the
personal estate derived from benefits under
this title plus the anticipated net income
fron benafits raceived during the ensuing
accounting period, Such bond shall run to

the Adninistration for the use and benefit

of the beneficlary. When it is not practical
or feasible to require a corporate surety
bond, the Adainistration shall accept a bond
with personal sureties of sufficient worth to
protect the interest of the beneficiary, In
cases where the representative payee neglects
or refuses to furnieh a sueoty bond in the
amount requested by the Admlnistration, the
Mninistration nay decline to either continue
or begin paynents to such representativa payee
and may take appropriate court actlon,

(d) The Administration mey cequire an agredment
in leu of a surety bond sufficient to protact
the legal interests of the beneficlary.

B, Part 416 - Supplenental Securdty Incons for the Aged,

(1) § 416,403, Delete Subsection 416.1403(a) (3} and

substituts the folloving nev subsection.

{3} A deternination reqarding to whom ropre=
sentative payment shall be made or continue to

be made) except that the parties (see § 416.1414)
to such initial deternination shall be restricted
to the recipient, hig legal representativa and
the person having custody in fact of the recip-
ient; and may ‘Include an epsential person aa

" defined in § 416,243 vho has shown in writing

that he may be prejudiced by such deterainatlon,

{2) § 416.1404. Delete Subsection 416.1404(c) and sub~

stitute the following new subgection.

{¢) 1f the initial determination is that a
party's eligibility for beneflts has ended of
that-benefits ara to be suspended of that 4
reduction or adjusteent is to be made in the
anount of banefits of that a represancative

payee 13 to be appolnted or substituted
by another payes, the notice of such
deteraination si;111 stata the basis for
such deternination and shall provide
notice and an opportunity for an evidens
tlary hearing before such deternination
is effectuated, except as otherwise pro-
vided {n subpact m of this part,

(3 § 416601, Delate Subsection 416,601 (a) (1

and substitute the following new subsaction,

(8) Payments to recipient or ropresenta-
tive payee, TIJ T the Keministration
Inds, atter affording an opportunity for

&n evidentiary hearing ns required under

sec. 4161404, that the interest of a
reciplent of paynents under title XVI of

the Act vould be served thercby, certifica~
tion of part or all of the paynents may b
made by the Administration, regardless of
the legal competoncy or incompetency of

the recipiont ellgible thereto, eithor for
direct payment to such rocipient, or for

his usa &nd benefit to a relative or some
other person (including an appropriate
public or private agency) selected by the
Mdainistration ax tho "representative payee’
of the recipient. The Administration shall
pay directly to the recipient whatever amount
of his payments he is able to manage on his
own behalf,

wd (3) of Bection 416.601(a), as subsections (4) and (5,

40 add the Collowing new subsections (2) and (3],

(2) The Mdministration shall not certify
payments to & reprasentative payce unless

It tinds that a recipient, because of mental
digability, physical disability or minerity,
15 unable to properly manage or conserve his
funds. A finding that a recipient s unable
to manage or conserve his funds must be sup-
ported by evidence, including specific find
ings of fact which show that tho recipjent
(£) bas been, or almost cartainly would bo,
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My mental or physical disability or
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einority, or (i1) has squandored or

dissipated his funds, or almost certaln=
ly vould do s0, due to lack of apprecia-
tion of value, or (111) has unnecessarlly
refused or neglected, ot almost certainly
would unnecessaeily rofuse of neqlect to

* spend noney because of delusional think-

ing or lack of appreciation of his needs,
These £indings must be supported by
aftldavits or sworn testinony which estab-
1ish actual facts of strong medical pre=
sunption that the specific condition of
the reciplent would necosaarily impair
judgment or ability to manago funds,

{3) Institutionalization of a recipient shall
ralse no presumption or inferenca that the
;geipient 1s unable to properly manage
funds,

(5) §416.603. add the following new Section 416,

s ‘15-5@3- :- 7-.'. 2
representative payees. ‘

Ta) The paninistration shall consider the
views of any responsible party in the selec-
tion of a suitable representative payee. In
proceedings in state courts for the appoint=
ment of fiduciaries for recipients of beneflts
undar title VI of the het, the Administra-
tion may appoar and recommend to the court the

. peeson or leyal entity Lest sulted fo act as

fiduciary with respect to such benefits.

(b) Wo person shall be appointed a3 represen-
tatlve payee for more reciplents thin he can
reasonably be expested to serve properly,

(c) The Administration zhall not certify pay
mente to the supecintendent of any hospital,
huzalng home, or other institution unless the
superintendent has first executed an agreemant
in accord with § 416,635 and furnished security
in accord with § 416.630;

(d) In any case where the representative payos
has failed to render a satisfactory account,
has misapplied or mismanaged funds, or

has accunulated funds without paying for

ourrent needs of the reclplent, the
Mainistration shall take effective
actlon to protect the Interests of
the roclpient, In such cases, the
Madnistration's authority includes
but is not limited to:

(1) Appearing in state court to petition
for the appointment or removal of
flduclary, to petition the court to
cite a flduclary to account, and to
pake proper presantatlons relating
to these matters,

(2) Suspending part or all of the payments
to & representative payee and designa=
tlng & substitute payes.

{3) Requiring accountings at any tine froa
a payee, and requiring a payee to fur-
pish additional security,

{4) Taking appropeiate legal action to
gecover funds improperly disburced,
{neluding execution on bonds,

(5 Requiring Investments.

(6) 7aking other legal action necessary to
secure propar Adninistration of the
reciplent's estate. ,

(1) Referring evidence of fraud or em=
bezzlenant to the U.8, Attorney.

m:mmmmmmmmmmm

§416.602 hef s paynent to superintens
dont of hosp 8lng homa, or other ins

T

(a) Tho Adninistration may, where appropriate,
sppoint the superintendent of a hospital,
nursing home, ot othar institution as tepre=
sentative poyee for part of 4ll of a recipient's
benefits, provided the superintendent furnishes
security and executes any agreement required
under paragraph (b) of this section,

(b) The Adninistration may requird 3 roprescnta=
tlve’ payes under paragraph (a) of this sectlon
to agree in writing that the recipiont's bene=
fita shall be applied to

-10- -
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{1) a monthly amount daternined by the
Mninistration to be needed for the
reciplent's personal use,

(2) an amount agreed on to be accumulatid
to provide for the recipient's reha-
bilitation and adjustment upon relense
from the institution, ‘

(3) 80 much of tue benefits a3 remaln, lut
not exceading the amount detormined by
the Administration to be the proper
charge as fixed by statute or admin-
Istrative requlation, for the recipient's
care and maintenance.

(e) If & superintendent refuses to agree, an
required under paragraph (b) of this sectlon,

or fails to comply with any such agreemont
which has been made, the Administration ghill
suspend payment to the superlntendent mnd suek
& substitute payee, If no suitable substitute
payee can be found, the Administration shall
elther resune payments to the reciplent or hring
& petition {n the appropriate state court fur
the appointment of a fiduciary.

§ 416, 640, Add the following new subscetion

(4) to Gection 416,640,

(8)

(8] Where the Administratlan finds that the
representative payee of an institutionalized
recipient has failed to furnish funds for the
tecipient's comforks and personal needs ag well
&5 for the costs of rehabllitation and main-
tenance (including customary charges mada by

the Institution, where applicable}, or has other=
wise nisapplied funds or accunulated funds vith-
out paying for cutrent needs, the Admipistration
shall find a sultable substitute payce and take
other effective action, as specified in 416.603,
to protect the interests of the recipient.

§ 416,690, Delete Section 416.690 and substitute

" the following new section,

{a) A fepresentative payee shall submit an
annual written report. in such form and at

such time as the Administration may require,
ae:auﬂting for the payments zﬁ:tlfied to him
ic a :ﬁutt-appainted Eiduclary and, o lueh.

{s required to make an annual accounting to the
eourt, in which case a true copy of each such
account filed with the court may be submitted

ills

in Hw of the accounting form prmﬂm

the AMdainistration. If any representa=
tive payoo falle to subnit the annual

roport when it s due or othervise falls

to account within a reasonable time after

he 1s requested to do so, no further pay-

pants shall be certified to him on behalf

of the recipient and a substitute payee

shall be desiqnated, unless, for good caume

shown, the default of tha representative

payee is oxcused by the hdministration and

the required accounting is thercafter sub-

pitted,

{b) If tha person having custody or control

of the recipicnt is different from the repres

sentative payes, the Administration shall make -

the accounting forms of the representative

payoa available for inspection by the parson

having custody or control of the recipient.

(¢) The Mdminidtracion shall require cach

ropresentative payes to furnish a surety

bond in an amount equal to the value of the

personal estate derived from benefits under

this titls plus the anticlpated net income

from benofits recelved during the ensuing

accounting peciod, BSuch bond shall run to the

Mninistration for the use and beneflt of the

reciplent, When it I8 not practical or foasible

to require a corporate surety bond, the Main-

istration shall accopt a bond with personal

sureties of sufficient worth to protect the

interest of the rocipient. In cases where the

representativa payee neglects or rofuses to

fugnish a suraty bond in.the amount requested

by the Administration, the Administraticn may

decline to elther continue or begin pagrants to

#uch representative payes and may take appro=

priste court action.

(d) The Adainistration may require an agreement

in ey of & surety bond sufficient to protect

the legal interests of the recipient,
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1. INTEREST OF YHE PETITIONER

A Tndividual Cases

At the present time;!Fetitignezs have more than 100
docunented cases of Individuals whose Social Security of
Supplenental Security Income (SSI) benefits have been in=
propetly diverted to third persons, through use of the HEW
*representative payee® device. The actual number of
Magsachusetts citizens similarly afflicted must be well
over one thousand. Although accurate flgures are unavalls
able from HEW, 20,000 is a conservative estimate of the

current nunber of representative payees in Hassachusstts.

% for exanple, i5 a severely Ie-

Carolyn P
tarded adult child, cared for at a state institution, who
does not understand the value of money. Although sho is now
and has been eligible for Social Security Adninistration (86A)
benefits of §177,50 per month and although her mother and
father have been designated as representative payees,
Carolyn's balance ln the treasurer's office ls §.00. Her
parents havgip:uvlded no money since Hay 21, 1971, From

1969 to 1971, they provided §40.

Edward G__ ~1is & profoundly retarded adult

*Throughout, only the flrst dnitlal of surnanes vill be used,
to protect the privacy of the individuala involved,

Elg

child, cared for at a state institution, who does not under=
for 55A benefits of $160.80 per month and his brother has
been appolnted representative payee (having taken over for

Edvard's father, who died In 1972). Until recently, no

. ponoy had been provided for Edward since 1970, Upon the re-

quest of a gocial vorker, Edward's brother sent §85 in Noveme

ber, 1375,

Carol An V 15 a severely disabled adult
child, cared for at a state institution, who does not under-
stani the value of money. She is now and has been eligible
to receive 55A benefits of $74.70 per month and her father

has oeen appointed a8 representative payee, During all of

* 1875, her father seat Carol Ann §10,

Ross §_____ is a profoundly retarded adult child,
cared for at a state institution, who does naot understand the
valus of money. He is now and has been eligible to receive
§SA benefits of $192.50 per month. His mother has been
appointed his representative payee, but Ross has a §.00
balance with the treasurer's office and his mother has pro-

vided no money since 1973,

ponald § i& & zaverely retarded adult child,
cared for at & atata Inetitution, who does not understand the
valug of noney. He is now and has been eligible to receive

85A henafits of $184,50 per month. His mother, a8 representative

[}
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payee, has sent no moncy for Donald's earc sinco Januazy,
1573, Bha does, hovever, send wmall packages of ¢lathing

and eandy at Christnas and on Donald's birthday,

B, ﬁék@ﬂﬁi@@ﬁ;

The Attorneys General appear herelni (1) en their
GWn behalf, a8 they are chief lav officers of their States;
(2] on behalf of the States, which have been required improperly
to provide support of patlents in state institutions; mnd (3)
on behalf of the States, as parens patriaa, pgfiiculatly for
thoge Hassachusetts and Conneetlcut citizens who curreatly |
recelve thelr Soclal Security and 851 payments only through

representative payees,

Pirst, the abuses which have been allowed by the
current S5A system ralse a varlety of legsl questions, both
state and federal, which make this an appropriate subject
dcmﬁmf@anh@ﬂﬁﬁ@ﬂu!imﬂmaﬁﬂxpumﬁ
of this Petitlon is to ease the burden on both the Attorneys
General and counsel for IIEW, by providing an administrative
solution to an area which (s the subject of litigation with
Increasing frequency. The present regulations seem to provide
for & taking of the S5A reciplents' property without due
process of law: in thats (1) a representative payee may
be selected vithout prior notice of opportunity for a hearing

for the reciplont; (1) the regulations contain no glear

=)

stardards for determining an individual's ability to manage
monty; and (1) the supervision by S5A of what happens to

payees, 60 that the residents' basic needs either are not met
or are paid for by Magsachusetts and Connecticut from state
funds=~even though 55A has paid funds to meet these precise

needs, The Attorneys General are properly ropresenting thelz

. States’ interests in seeking to improve S5A's management of

representative payees,

Third, the Attorneys General are appearing hereln as

patens patriae, to protect the interests of all Hassachusetts

progeam,  Of particular concern, however, are those citizens who
are heing denied the benefits to which they are entltled and thus
are forced to rely, in many cases, on the largess of other
institutionalized persons. The Attorneys General bear an
affimative obligation to take such action as may be necessary

to protect these people,
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11, DEPICIENCIES OF TUE PRESENT REGULATIONS

The present requlations (20 ¢.5.R. §404.1601 et seq,
and §416.601 et seq.), ag adninistered and interpreted by the
55K, allov & variety of problems, ﬁﬁemﬁhmfﬂlmm
threa general areas: selection and appointment of payees)

supervision of payeé;x and enforcement of the requlations,

A Sg;ecti@n_gpd Appointment

PUrsUARE to 20 C.F.R, §404.1601 and 416,601, the 5A
nay appeint a representative payee vhenever it believes the
indlvidual's in;zfgits vould ba served thereby, The requla-
tions offer no quidelimes for determining how or why a person

thould be found unable to manage his own funds,

In practice, the S5A requires only an application from

the person seeking to be appointed as representative payee

nd & plnk slip, filled out by & licensed phyaielan, con-

aining the bare allegation that the reciplent {# unable to
andge his own benefits, If these documents ara both in the
Hle and no protest is made, no further questions are agked
nd the payee is appointed, The S5A does not require a per-
oral interview with the person geeking representative payes

nmwfnmmHMHmﬁmmmﬂﬂmEMMm

Purthernore, the regulations appear to ignore the

udlments of dus process, 20 C.P.R. §5404,905(n) and

tive payco shall be treatcd &s #n *initial detcrmination®,
hceardingly, recipients must receive notice that a decision
has ceen made, but there is no provisios for a hearing before
paym:nts start going to the payee, 20 C.F.R, §5404.307

and 116.1404.

Ag a result of these rules and procedures, payees are
appointed for a number of people who actually are able to
handle thelr own money; without the 53A ever having gathered
any direct evidence on this question or having consulted
directly with the beneficlary. People who know the value of
money and who knov how to manage it are deprived of the right
to control thelr own funds, without any falr determination

that they are unable to do so.

Courts have long recognized that welfare and Social
fecurlty benafits are not merely privilcges but statutory
entitlements and therefore properly within the protection

of the due process elause, E.g,, Goldberg v. Kelly, 297

V.5, 254 (1970), Furthermore, the appointment of a fiduclary
vith the pover to control a person's assets constitutes an
gue proceas clause, Thus, federal courts have overturned

atato statutes in Hehuliffe v, Carleon, 377 F. Supp. 896

(D. Conn. 1974) and 386 F, Supp. 145 (D. Cenn. 1975),

!E!
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Vecchione v. Wohlgemuth, 177 F. Supp. 1361 (E.D. Pa. 131},

and Dale v, liahn, 486 £.20 76 (20 Clr, 1973), because the
statutes involved in those cases alloved for curtailment of
the petitioners’ control over their property uitﬁ;ut sufficient
concern for due process of lav. Each of these cases lnvolved
atate procedures by vhich guardians seized control over the

assets of mental patients, vithout sufticlent notlce or

opportunity for a hearlng,

Guardianship laws are not exempted from the require

for the "best Interests” of the ward. When property rights are
curtalled, due process requlrements must be met regardless of
person is deprived of the "use or possession” of his property,
even if he {s not depelved of full title. See, Dale v. Haha,
{86 F,24 76 (2d Cir. 1973). See, also, Fuentes v, Shevln,

107 0.5. §7 (1312},

The regulatlons in question establish a form of admin=
the representative payee, and considers this to be *final
gettlepent® of the beneflciary's claim for benefits. As
noted above, the rules make no provision for a hearlng prior
to the appointaent of a payes. Although notice is requlred,

{n many cases the reciplent naver receives any formal notice

before his benefits are diverted. Furthermore, the S5A does

not have any ascertainable standards which are used to

to appolnt a representative payee generally is based on no

" factoal findings but only the allegation in the physician's

"5ink slip", unsupported by any evidence that the peneficlary
{5 unable to manage his own benefits, The absence of ade-
quats notlce and opportunity for a prier hearing, the lack
of ascertainable standards, and the fact that app@intmgnti
are not based on factusl findings, all seenm to constitute

clear violations of the due process clause.

The proposed rule changes, 1f adopted, would eure

these constitutional defects, These changes would compal the

. §5A to take & closer look at the need for 2 representatlve

payee in each case; requiring that each appointment be hased
on & specific factual finding of fiscal incompetence. The
requirenent of such a finding would provide the beneficiary
vith a fairer chanae to contest the determination that a payee
should be appointed and vould elininate the consideration

of extraneous and irrelevant factors, such as instltutlonaliza-

tion or mild mental dlgability.

It must be noted, finally, that the present regula-
tlons are pacticularly harmful in view of the fact that many

1
poderately retarded people knov hov to handle funds but aze




not aggressive about protecting thelr own property rights,
These peple will often accept 2 declsion to appoint a repre-
sentative éayeei sirply because they feel poverless or afraid
to argue vith the 5SA or vith the person who applied to be

4 payes, and not becaude they are unable to handle maney.

B Supervision of Payees

outright taking only by the fact that the fiduciary has 2
1eqal obligation to act n the vard's best interest, 112
guardian has unfettered abllity to spend the ward's assets

{n any manner, the appointment of the guardlan would becone,
in effect, an outright taking. 7The guardian's legal accounta:

billty is thus a necessary aspect of guardianship.

The general and traditional method of holding the
guardian or flduciary accountable is by requiring both
{temized periodle accounts and a surety bond to insure that
the vard's funds will not be lost or wasted. All state quardian-
ship lavs contaln these mafequards. BSee, e.g., Hassachusetts
General Lavs ¢, 206, §1. The Veterans Adninistration aléo
requires bonding of fiduclaries. 38 C.E.R. §13.105. The
§5A is unique, In that it requires neither periodic accountings

nor bonding.

Ater a repreigntative payea has been appolnted, the

i3\ purports to require the payee to file forms periodically
uxplaining the use of the funds, In actual practice, these
forna are required only intermictently, if at all. Even
when they are filed, the forms do not requite detailed
nicountings with recelpts, but only general descriptions of
liow the noney was spent, In general, sugervisi@n of the
payee 15 lax or nonexistent. Only when a responsible third
party makes a complaint will the 55& look Into 4 case, and
even that investigation generally is llmited to 4 roquest for
an vpdated accounting form from the payee. This causes

uvere problens in several different contexess

(1) Institutional payees. Where the representative

1usided, lax supervision invites various forms of abuse,
Institutional payees have been guilty of commingling funds

of varlous recipients and keeping insufficient records of

Fow the money 1 spent, They have used control of a recipient's
funde 88 & peans ﬁ!‘gaining geeater control over the reciplent's
behavior (1.6., punishing him by withholding his money, or

ueing his mongy in connection with programs of behavioral
godification). In some cases, {nstitutuional payecs have con-
tinued to hold funds or been slow to pay them over after the
rociplent has left the institution. In otner cases, institu-
tions have failed to, set aside any funds for the recipient’s
sehabl1itation ot ?ﬂentuai ralease from the {netitution.

(
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In this region, the S5A has attenpted to remedy these
problems by conducting on-site reviews® at the various ctata
institutions, These revievs generally have cancluded that no
memeMLﬁqmummnanE

deterrent to abyss,

These problens could be substantially remedied by
duthorizing the SSA to require an agreement from the institu-
ﬂmﬂpg&EMt&ammyﬂubeﬁm;ﬁsﬁnAEﬁﬂw

tn&mmmmhmm”uﬁmmmnmuhm

recipieht, certain amounts should be set aside for rehabilita- _

tion or deinstitutionalization, vith any remainder applied
the institution vould be required to show compliance with
this agreenent. Refusal to execute an agreement or fallure
to comply with {t would disqualify the {natitution as a payes

and necessitate the appointnent of & substitute payee,

12) Outside payee for the_igstiﬁutiaggliggd,;g;iggggg.

When & recipient of benefits has been Institutionalized, the

85A generally g

seltution ag.a
payee. This ls intended to preserve contact between the

Insticutionalized recipient and the outside world,

In fact, under current mothods of supervision, this
fora of payment s rife with several types of abuse. Almost
every Institution where Soclal Security beneficiaries reside
bas cases Ln which cutaide representative payees reqularly
collect benefits withoit ever providing any money for the

=1l=

inuthrutionalized beneticlary's use and without providing for
his needs In any other way, In some zases, reprosentative
payzes freely adnit using social security benefits paid ta

thin on behalf of an institutionalized recipient for things

cases, appointed payees have taken up residence in places

&5 far avay as Florida and continued collecting berefits on

Mary more cases, aut;}de payees make token cgngributians of
clething, small am@uﬁ%s of spending cash, or eandy and gifts,
but do not provide anfthiﬁg near the full value of the
benefita, In these cases the balance of the benefits is

aither accunulated, misapplied, or unaccounted for,

Poor federal gupervision of outside payees has other
coneequences fnore perniclous than simple misuse of funds.
Gtate institutions a:glgenerally very ineffleient at collects
ing care and maintenance charges from family members or payees,
For sone residents afjstate institutions (who have spent pore
than five years In algtate school); no care and maintenance
chacge is ever assessédi Thus, a large nunber of cutside payees
e@nnﬁﬁﬂﬁﬁm,Mﬁmﬁmmmﬁmm
checks, but the statéigarﬂs for the recipient. This situation
sctually encourages gome payees to oppose gféézts of social
vorkers and mental health vorkers to delnstitutionalize the

recilents, Fanily member payees occasionally obstruct efforts

=11
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to pove reciplents from institutions into community residences
for no other reason than that they would lose the use of the

teciplent's benefit cheeks,

The current regulatlona give the representative payes
Ezaad discration as to how the money should b spent, and
this etfecitvely gives the payee the decision as to what sort
of Lving arrangement the reciplent shall have. Cucrent
methods of supervislon allow the payea to apend the recipient's
benefits for his own use, or accunulate tha benefits with |
the intention of gaining full title to them when the recipient
dies. This ganeral situation gives the payee a strong |
econonle Incentive for Keeping the Eéit of the reclpient’s
‘Eifa and nalntenance to an absolute minimum by seeking the
cheapest possible accomodation, rather than the best one.

The quality of care s too often sacrificed,

M1 of these problems with outside payees for institu-
tionallzed recipients could be effectively remedied in several
vays. First, fallure of an outside payea to pay for care
and naintenance and to provide funds for rehabilitation and
deingtitucionalization should be grounds for autonatic removal
of the payee. Second, the person having actual custody of the
:geipiént should ba given a rlght of access tc the accounting

forns flled by the payes. In many cases, the employees of

ii

are the only persons qhu ira nhla to datect abuse by an gut-.
#ide payee or take anx action to correct it. Ms ‘the requles
tiony are presently dzm, these people have axperienced a
great deal of difficulty obtaining funds fron deliquen;

payeca or getting the 55A to. take any action when it is needed.

The regulations shoyld be redrafted to give the actual

. custodian easy access to the accountings, and standing to

obect to thew and to petition for the appointment of & nev

payes.,

@ As noted above, bonding {8 the general

(1) Securlt

i
and tradltional mEIﬂEuﬂf peotecting the property of the vard,

Neverthelegs, the axip:&ng requlatlons do not nuthariza the

* §6A to require any form of security for payments to :aprE§

sentutive payees, The requlations state that payment to 4 repres

sentitive payee s to be consldercd the sane as pagnent to

of payments vhen a repsesentatlva payeé 18 shown to hava

MWMﬁmMFMﬁﬁmmmMmm
|

gupervieion can rasu} in the recipient suffering a tﬁ:al

loss of the use of h  benafits, If the represcntative payee

vore required to ptﬂv da & surety bond, this could noe happen.

e
Stolon or mleused fun f could aasily be recuvarad.

; 6




Autharization tnirEquifa security would not.only
protect the payments against misuse but would also provide li |
the 55A with a neans of enforcing the other obligations of
the payee. If, Eés exanple, a payee !r,elusacl or falled to
file a proper accounting, or disappeared, or went bankrupt,
or died impecunious, tho 55A could execute on the bond, re-

cover the funds, and find a new payée,

The 55 should require a bond equal to the value of
the accunulated estate derived from Soclal Security or
Supplemental Security Income beneflts (that part of the
total payments not accounted for with receipts) plug the total
amount of paynents for the ensuing accounting period. The
bond would secure the actual payments plus the satisfactory
fultiliment of all the payeu 8 obligations specified in

the r&gulatlnns.

(2); Enforcement of regulations, Another needed change

I8 a provislon authorizing the S5A to make appearances in
state courts for various purposes, including filing petitions
for the appointnent or removal of quardlans, the clting of
quardians to account, and the taking of other legal action
“to recover funds improperly handled, Ihis authoeity vould
provide the 55A with & means of sesking legal enforcenment
shoet of suspencion of payments to a delinquant payee,

The §5M could fnvoke the force of Iav when'necessary to protact

h
p
|

the beneficlary's interdst. For exanple, where a large lump
i f

sun paynent is invslvgﬂa tho 55A could first petition for the
appointmant of a cuns&%?atﬁf. {nstead of paying the money
directly to & nnn-ﬁaur% appointed pnyee vwho could not aub-
gequently be ;ﬁﬂp&llaqltu account of to return the money,

Thig ah{ﬂity to invoke judicial authority is
gsgenial for the iﬂ@ﬂgh administration of the §5A's conser-
vatorship progean, Without this abllity, the 65h 1 poverless
to cocrect past abusesfér to take effective preventative i
measuzes when they Afﬁgnéédéﬂ- |
111, THE PROPOSED REGULATIONS

The prupa;edléeu and anended requlations are spezifléd

In the Petition vhich acconpanies this menorandun, They are

desiqned to allaviate!jil‘thé problens discussed hereln by

gtrengthening the ssaj 1s=anﬂa:ds with respect to supervision

and nelection of repfﬁl ntative payces,
The Petitiani“antainz tvo sets of elght recommendations:
I o
A(L}=(8), which deal ylth 01d-Age Survivors and Disability Insuranc
f

benefita (20 C.F.R. P% t 404); and B(1)=(8), which deal with

Supplemental Sgcutity% neoma benefita (20 C.F.8, Part 416). The
recomnanded changes pgfallel each other, so, for example, the pUE-
poen of the changes ill A(3) are identical to those in B(3), but
for two different p:aéfam Poilowing is an explanation for

sach of the aight prnpnsa:l changes:

Thesa would affurﬂ the reciplent or beneficlary, as
h
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vell a1 bis legal representative and any custodien in fact,
the right to participate fully in determinations as to X
vhather a representative payee should be appointed,
Institut{onal custodians could now contest payment to repre=
sentative payees outside of the institutlon In those cases

in which the recipient 1s so lncompetent as to be unable to
contest the Initial determinaclon and there i3 no one elss to
represent him other than the agentz and employees of the

. institution.

{2) §§404,907 and 416.1404(c).

The langusge added to these sections would add
appointrent af?é representative pafea to the 1ist of deter-
ainations requiring the 55A to glve notice of the deternination
and the reasons therefor. In additlon, to avold further
constilutional challenges, such as have been plaguing the S5A
" recently, opportunity for a hearing prior to such determinations
also i provided.

(3) 85404.1601(a) and 416.601(a) (1),

(4) §§404.1601(b)c) and 416,601 (a) (2)(3),

First, these changes will require the Administration -
to base an initial determinatlon that representative payment

- 16 needed on speclfic facts and specific standards. This will
give the reclpient a falrer chanca té contest the findlng that
he s unable to manage hi: own money and allow for better
decislon-making, due to application of specific criteria, This
would tend to lessen the number of uinccessary appolntments and

the B6A vork associated therevith. Becond; these changes will

pernit the 55A to make partial diract payment to A Eielpl_
where it finds that the }gcipign: {8 able ko handle some,

but not all of his benefits,

(5] §6404,160Le) and 416603,
These nev saégiﬁns would provide spacific quidelines
for 55A's role in seiecting and supefvising representative

Iy

Listing some of the legal tools avail-

payees, specifically

i
3]

't ohligation,

J ) N
(6) §§404,1604.5 and 416,602,
i

i
|

These also aé' new gections, specifically aimed at

controlling poiniblar buses by the superintendents of instity-

ticns which have hez%iappainted 85 tepresentative payees,

They will assure thsg|supg:intgnﬂgnts do not misappropriate

or :onfiscate reeipi'htg' funds, nor use control of these

furils as & dl;ciplinp}y or behavioral modification toul.

M ss&oq,qqsm and 416,640(4).
By adding théﬁa new subsections, the 55A wauld be

previded the ahility‘ia take such action 45 may be necessary,

including E;Plaﬁéﬂéh%L when A representative payee falls to
o

propecly apply S5A 53

|

ds,

(B) §5404.1689 and 416,690

)
These ghangeﬁvmaka the accounting requirements manda-
i
tory, rathar than diicretiénary vith the Adninfstration; and

| .
ﬂMﬁummm@muﬂmmmnﬂmmmmg
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forms. They also adopt the polley of the Veterans Adelnis-
tration of requiring securlty for payments to representative
payees. Ti;:lj assures protectlon for the beneficlary at
relatively minimal expense and provides an essy and effective
resedy when a representative payes defaulte on any of his

opligatlons, '

IV. CONCLUSION.

For all the foregoing reasons, Petitioners request
that the Secretary lssua a notlce of proposed rulemaking on

the requlations suggested hereln and hold hearings thereon. ’

DATED: March 15, 1976 Respectfully subnltted,
COMMONVEALTH OF MASSACHUSETTS by:
FRANCIS X. BELLOTTI

ltturngy General

( ] 12 [

Rooo 373, Gtate House \ml-iz.g R G
Boston, Masa, 02133 hssit égnt Mtorney General
(617) 127-5515 Chief, Mfiemative Litigation

Db

gﬁGHATIIAN BRANT

“ ?ani Attorney General

T
Conmission on Civil Righ
the Devalopmentally D i

STATE OF CONNECTUCUT by:
CARL R. MELLO

Attorney General

FRANCIS J. MacGREGOR
hssistant Attorney Cenaral
90 Brainard Road ,
Hartford, Connecticut O61L4
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Arrin 13,1976
Mz, Brxeiasr introduced the following bill; which was referred to the Com-
mittee on Ways and Means

BILL

To amend title XVI of the Social Security Act to insure that the

b

rights of aged and disabled recipients to their benefits are
granted sufficient procedurs. protection by the Social Secu-

rity Administration,

1 Be it enacted by the Senate and IHouse of Iepresenta-
9 tives of the United Stales of America in Congress assembled,
'3 SeeroN 1. (a) Section 1883 (a) (2) of the Social

4 Secarity Act is amended t> read as follows:

5 “(2) (&) Payments of the henefit of any individual may
"6 De made to any such individual or to his eligible spouse (if

7 any) or partly to each; or, if the Secretary finds that a recip-

g ient of henefits under this subchapter is unable to manage

9 funds hecause of mental or physical incapacity or minority,

I
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7 2
all or part of the payments, in an amount necessary to protect
the intevest of the recipient, may be paid to any other person
(iﬂduﬂi;.gé; an-appropriate public or private agency) who
is interested in or concerned with the welfare of such individ-
ual or spouse.”.

(b) Section 405(j) of the Social Secwity Act is

10

12
13

14

15
16
17
18

~amended fo read as followsi=—="" ST e

() (1) If the Secretary finds that an applicant is un-
able to prrﬁ"l} manage henefits because of mental or phys-
ical disabiijty or minority, certification of payment of part or
all of thi beieiits may bo made, regardless of the legal com-
petence or incompetence of the individual entitled thereto,
cither fer dircet payment to such applicant, or for his use and
benefit tc;a.rrsla;tive or some other person.”.

Sic. 2. Scetion 1883 () (1) of the Social Security Act
is amended to rcad as follows:

“(c) {1) “The Secretary shall provide reasonable notice
and opportunity for a hearing to any individual who is or |
claims o315 o cligible individual or eligible spouse and is
in disagreement with any determination under this subchap-
ter with respect to eligibility of such individual for benefits,
or the amount of such individual’s benefits, or the ability

of such individual to receive and manage his own benefits,

“ifsuch individual requests a hearing on the matter in dis-
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1 agreement within thirty days after notice of such determina;
g tion is received.”. “
3 | ~ SEc. 8. (a) Section 1383 (a) (2), as amended, is further
4 amended by adding the following subparts (B) and (C):
“(B) The Secretary shall, when necessary, take

_appropriate legal action to protect t the mtexe::ts of 111-

\“ [
™
I
i

I

. dividuals whose benefits are paid to 1epresentatwe piyees

under part A of this section. Whenever it appears that

o 00 =1 & O

court appointment of a fiduciary is necessary for the
10 ... proper management and protection of an individual’s

11 l)eneﬁts or that a previously appointed fiduciary: has

12 mismanaged or misapplied an individnal’s benefits or
13 failed to 1ender a proper accounting, ‘the Secretary.
14 may, by his duly authorized attorney, appear in the
15 court having original, concurrent, or appei}l‘ate jurisdic-
16 . tion over said cause and make a proper presentation of
17 - such matters. The Secretary may petition for the appoint-
18 ment or removal of a fiduciary, and for the citing of a
19 fiduciary to account. The Secretary may, in his discre-
20 tion, require all representative payees o make periodic
91 accountings and to furnish bonds or sureties sufficient to
929 protect the interest of the beneficiary. The Secretary
93 may take legal action to recover any beneﬁt; improperly
24 disbursed or accumulated by a representative payee.
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“(C) Authority is hereby granted for the pay-

-

ment of any court or other expenses incident to any in-

e

vestigation or court proceeding for the appointment or
removal of a fiduciary who receives payment under this
section, or in connection with any other court proceed-

ing hereby authorized.”.

(b) Section 403 of the Social Seewrity Act, as amended,

is further amended by adding the following subsection (j)

(2); A ‘
10 « (]) (2) The Secretary is authorized to take effective

u\
'f
\
I

11 “legal action to protect the interest of any beneficiary whose
12 benefits are paid to n representative payee under subsection
13 (j) (1) of this section. The Secretary may, where Tiecessary
14 to protect an individuul’s estate derived from benefits under
15 this title, appear in tl'e court of pi;oper jurisdiction and peti-
16 tion for the appointment or removal of a fiduciary, or for the
17 citing of a fiduciary to account. The Secretary may, in his
18 - discretion, require any representative payce to account pe-
19 ' riodically and to furnish honds or suretics sufficient to protect
20 the interest of the beneficiary. The Sccretary may, pending
21 investigation of mismanagement or misuse, suspend payments
22 to any representative payce and accumulate them on hehalf

. 93 of the beneficiary or pay them temporarily to the person hav-
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5
ing custody of the beneficiary. The Secretary may take legal
action to recover benefits improperly disbursed or accumu-
lated, and may incur costs in connection with any court pro-

ceeding authorized by this subsection.”.



MENTAL HEALTH PERSONAL FUNDS BILL: REDRAFT OF $.478

AN ACT TO PROVIDE ACCOUNTABILITY FOR THE PERSONAL FUNDS OF RESIDENTS

IN MENTAL HEALTH FACILITIES.

Be it enacted by the Senate and House of Réprésentatives in General

C@urt assem bled and by the auth@f;ty Df the same as follows:

Section 1. Section 1 of chapter 123 of the Generél Laws as most
recentliy amended by sections 1 and 1A of chapter 760 of the Acts of
1971 is hereby further amended by inserting after the paragraph
defining "superintendent" the following paragraphs: ---

n"Dependent funds", those funds which a resident is unablé to
manage or spend himself as determined by the periodic review.

nFiduciary", any corporation, bank, trust compary, or individual
who serves in any of ﬁhe following capacities for anothexr person: (1
guardian, (2) conservator, (%) trustee, (4) a :epregentaiiﬁe payee as
determined by any federal agency, OI (5) a person who receives govern:
mental or private pensions or payments on behalf of another.

vIndependent funds", those funds which a resident is able to
manage or spend himself as determined by the periodic review.

n Personal funds", all cash, checks, negatiéble instruments, or

any other income oI liquid personal property held by residents in
any facility, all payments fe"said residents granted pursuant to
any Social ée:urity Administration program, and all other governmenta
or private pensions and payments, that are intended to satisfy the

residents' personal needs.

81
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recen-.ly anmcnded by section 1 of chapter €25 of the Acts of 1974

is hereby further amended by inserting after nfacilities" in the first
paragraph the following:

(4) unless a guardian or conservator has bzen appointed, evaluztion
of each resident to determine how much of his pexrsonal funds shall be
designated as dependent funds and how much as independent funds, and

the formulation and maintenance of a financial plan for the use oX

;dépendent funds.

Section 3. Section 27 of chapter 123 of the General Laws as most
recently amended by chapter 299 of the Acts of 1974 is hereby
amended by inserting after "funds belonging to such perscns® in

the first paragraph the following:

except that indcpendent funds shall only be deposited with the
ccnseﬁt of the resident.

Section 4. Section 27 of chapter 123 of the General Laws is hereby
further amended by iﬁs%:iﬁﬁé after paragraph (c) the following
paragraphs: -—--

(d) The department shall require all fiduciaries of persons
residing in department facilities to register with the superintendent
on a form supplied by the department -
ragister in such a manner, e department shall be authorized to

petition for thre removal of the fiduclary ;nd the appointment

0f a substitute.
(e) The depariment shall establish standard procedures to

provide controls and accountability for the personal funds of residents

Gin department facilities for whom said funds are manayged by a guardian,




conservator, or Vrepresentative payee" as appointed by any federal

agency, other than the superintendent. Such procedure
require an annual report by the guardian, conservator, or "represen-
tative payee' to the department on a form supplied by the department
indicating the manner in which personal funds were maﬁagéd by the

fiduciary during the report pericd pnder threat of the penalty for

perjury -as provided for in sections 1 and--lA&of-chapter 268 of the-_
: If a guardian, conservator, or "representative payee"

General Laws. t @ guaralat, S€ ! = pay

fails to submit an annual report to the department, the department

shall be authorized tc petition for the removal of the fiduciary
and the appointment of a substitute.

(f) A fiduciary who embezzles or fraudulently converts or appro-

priates money, goods, or property held or possessed by him for the

.

use and benefit of the resident shall be subject to penalties

prescribed in Section 57 of chapter 266 of the General Laws and shall

make full restitution of said money, goods, or property.
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NURSING HOME PERSONAL FUNDS BILL: REDRAFT OF 5. 480

PERSONAL FUNDS OF RESIDENTS IN LONG TERM CARE FACILITIES.

Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:

Section 1. Section 2 of chapter 118E of the General Laws as ap-
pearing in section 1 of chapter 800 of the Acts of 1969, is here-
by amended by inserting after paragraph (h) the following para-
graphs: -—---

(i) "Fiduciary", any corporation, bank, trust company, or
individual who serves in any of the following capacities for
another person: (1) guardian, (2) conservator, (3) trustee, (4)
a representative payee as determined by any federal agency, or (5)
a person who receives governmental or private pensions or payments
on behalf of an@theia :

(j) *Personal funds", all cash, checks, negotiable instruments, oz
any other income or liquid personal property held by residents o~
any nursing home, rest home, or convalescent home, all payments ta said
residents granted pursuant to any Sccial Secuxity Administration
program, and all other governmental or private pensicns or ?ayments
that are intended to satisfy the residents' personal needs.
Section 2. Chapter 118E of the General Laws, as appearing in sec-

tion 1 of chapter 800 of the Acts of 1969 is hereby amended by in-
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after section 4 the following section: =---
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Section 4A. The deépartment shall establish standard procedures
to provide controls and accountability for the personal funds of resi-
dents who receive medical assistance in nursing homes, rest homes, and

convalescent homes for whom said funds are managed by a fiduciary

or for whom said funds are held in trust by the nursing home, rest
home, or convalescent home administrator in an individual or aggregate
péfgaﬂil‘ﬂgtﬁ:%rust~fund; Such procedures shall- insuze—that personal
funds are used only for the use and benefit of the resident , pro-
vided such procedures are :cnsiétént with existing federal laws and
regulations and with any orders by a court of ccompetent jurisdiction.
Such procedures shall require all fiduciaries of persons residing

in nursing homes, rest homes, Or convalescent homes to register with
the department on a form supplied by the department. Such procedures
shall also require an annual repcrt by the fiduciary to the department
on a form suppliad by the department indicating tne manner in which
personal funds were managed by the fiduciary during the report period
under threat of the penalty for perjury as provided for in sections 1

and 1A of chapter 268 of the General Laws.
Cauciary ils 4 register with the department OF
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fails to supmit an annual report to the department, the departnent

shall be authorized toO petition for remcval 0f the fiduciary
-the appointment of a substitute.

or fraudulently converts or appropriates money, goods , Oor property
held or possessed by him for the use and benefit of the resicznt
shall be subject to penalties prescribed in Section 57 of chapter 266

of the General Laws and shall make full restitution of said money,

goods, or property.
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Appendix G

AN ACT CONCERNING MEDICAL TREATMENT AND MEDICAL CONSENT

OF INSTITUTIONALIZED PERSONS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

“ollows:

SECTION 1. Section 1 of Chapter 123 of the General Laws as
most recently amended by Sections 1 and 1A of Chapter 760 of the
Acts of 1971 is hereby further amended by inserting after the
definition of "District Court" the following definition:

"Essential surgery:" surgerv that is medically indicated,
including dental surgery, which is necessary for the pr@tectién
of life or health, but which does not include convulsive therapy,
psychosurgery, aversion therapy, sterilization, experimental
procedures, psychotropic drug therapy, any unusual or hazardous
treatment procedure, or anv other form of treatment designated by

the Attorney General, in compliance with section 3 of Chapter 30a,

as a potential infringement of the civil rights of patients.

SECTIOl 2. Section 23 of Chapter 123 of the General Laws as
most recently amended by Chapter 291 of the Acts of 1974 is
hereby further amended by striking out the last clause of the
fifth paragraph beginniﬁé with the words "And provided, further,
that..." and Eﬁﬂiﬁg with the words "“Nearest living relative" and

bv inserting after the words "These rights" in the fifth paragraph



the following:

Except the right to refuse shock treatment and psychosurgery.

SECTION 3. Chapter 123 of the General Laws is hereby further

amended by inserting after section 23 the following section:

L

Section 23A. Each person within the care of the department

shall be provided with prompt and adeguacze medical treatment

“for any physical or mental disease or injury. Except as otherwise

provided for in this section, the attending physician shall

provide all information, including expected and potential

physical and medical consequences of the proposed treatment,
necessary to enable any resident of a state facility to give

fully informed, competent, and voluntary consent if surgery,
convulsive therapy, psychosurgery, aversion therapy, sterilization,
experimental procedures, psychotropic drug therapy, any unusual

or hazardous tréatmEﬁt procedures, or any other form of treatment
designated by the Attorney General, pursuant to section 3 of
Chapter °"h, as a potential infringement of the civil rights of
residents, are proposed, No resident shall Dde subjected to any

of the treatments named in the foregoing sentence without his

or her informed, competent, and voluntary consent.

i

1f the resident is physically unable to rec~.ve the infor-
mation required for informed consent pursuant to this section,
or if such information has been provided to him but he is unable
to comprehend such information, essential surgery may be performed

with the informed, competent, and voluntary consent of the

- B8s —




resident's guéfﬁian or temporary guardian, i1f one has been
appointed, or, if no guardian has been appointed, with the
consent of the resident's spouse or next of kin; provided,
however, that no substituted consent of a guardian, spouse,

or next of kin shall be valid unless thé resident is actually
unable to understand the possible risks and benefits of the
proposed treatment; and provided, further, that such guardian or
temporary guardian is not an employee, officer, or agent of the

institution in which the resident is placed. 7

If the resident is unable to provide valid medical consent

as specified in this section, convulsive therapy or psychotropic drug

therapy may be administered only with the informed, competent, and
voluntaryv consent of the resident's leagally appointed gquardian,
provided that the guardian has first petitioned a Probate Court,
under the provisions of section 45 of Chapter 201, and obtained

the approval of the Court for the waiver of the resident's right

to refuse treatment, after the Court has duly notified the resident
and provided an opportunity for a hearing on the petition; provided,

however, that such guardian is not an employee, officer, or agent of
the institution where the resident is placed. In'the case of a& person
who has been involuntarily committed to a psychiatric hospital

under tﬁe provisions of Chapter 123, psychotropic drugs may be

administered during the first four weeks followinyg committment

I
)]

without compliance with the terms of this section.
then a medical emergency exists in which delay in administering

treatment would create a grave danger to the health of the person,
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and the person is unable to give informed consent as specified
in this section, and no guardian, spouse, Or next or kin can
reasonably be contacted, essential surgery may Dbe performed
upon the authorization of the chief medical officer of the
institution.

No defendant in a civil action of assault or battery

shall raises the defenses of consent or immunity from liability

under the provisions of ction 79 of Chapter 123 unless the

Tt
D

applicable terms of this section have been complied with. No

provision herein shall be cocnstrued as limiting any other rights,
A

remedies, or defenses previously existing at law or equity.

990
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Initial Draft
PROVIDING FOR COMMUNITY RE
IN RESIDENTIAL Z0O

Be it enacted by the Senate and House of Representatives in

General Court assembled, and by the authority of the same, as

1 SECTION 1. Chapter 40h of the General Laws is hereby
2 amended by inserting after section 3 the following new section:

tion 34. It is the policy cf the Commonwealth that

4 developmentally disabled or otherwise physically or mentally

gl

5 handicepped persons, and children in need of residentiel care

6 should not be excluded by local zoning ordinances or by-laws

7 from the benefits of normal residential surroundings.
8 As used in this section, the term "community residential

9 facility" shall mean a group care facility, group home, or other

10 facility providing a residence and care for developmentally

11 disabled or otherwise physically or mentaily handicapped persons,
12 or children in need of group residential care, which meets required
13 state licensing and regulatory requirements for such facilities.

14 Nothing herein shall be construed to include foster homes as

15 community residential facilities.

16 Pursuant to the akbove policy, community residential facilities
17 serving twelve or fewer persons shall be permitted use in all

18 residential zones, including, but not limited to, residential

19 zones for single family dwellings., Community residential

20 facilities serving thirteen through twenty persons shall be

21 permitted use in all residential zones for multifamily dwellings.

22 Nothing in this sectign shall be construed to prohibit




27

28

29

30

31

32

2=

a

any city or town from requiring a special permit in order to
maintain any community residential facility pursuant tg the
provisions of this section. Such special permit shall be issued,
notwithstanding the voting requirements of section é of this
chapter, unless the board of appeals establishad unc -r section
14, or the city oouncil of such city, or the selectmen of such
town, as such ordinance or by-law may provide, finds that such
use will result in excessive concentration of community resid-
ential facilities within the city or town. Any concentration

0f community residential facilities whiech would not increase the
number of persons living in those facilities beyond one per cent

of the total number of persons living in the city or town (as

shall be presumed not to be excessive, unless two such facilitie

3

b
|

would be lccated less than three hundred feet apart.

Such special permit may be issued with reasonable Eandiﬁi@n32
including the condition that the facility obtain licensure Or
approval from appropriate state agencies within ninety ééys of
the issuance of the permit, and comply with all applicable state
laws and regulations; pgovided, however, that no condition shall
be imposed concerning bulk and height of structures, yard sizes,
lot area, set backs, open space, parking, and building coverage
which are more restrictive than those limitations which the

by-laws place on other residential dwellings in the same zones.
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aniended Version

Che Commmuwealtll of Massachsells

IN THE YEAR ONE THOUSAND NINE HUNDRED AND SEVENTY. SIX

RESIDENTIAL ZONES.

Bec it cnacied by the Senate and House of Representatives in General Court assemibled, and by (he

suinority £ thg sop, oy Juriows

(N1

SECTION |. STCTION 9 of chapter 40A, as most recentlv amended Ly chapter 8C
of the Acts of 1975, is further amended by adding at the end of section 9
tie followinpm:-

7oninp ordinances or by-laws shall provide in all districts for a
siroup care facilitv use or a proup home use for seven oi more people, whic™
may be permitted upon the issuance of a special permit. Ordinances or
by-laws shall also »rovide in all districts for a proup care facility use
or a proup home use for six or fever neople witich shall be issued by the
special permit prantinpg authority if the spec 1l ﬁzfmiz prantinr authoricy
findn that the applicant use would not hrine the number of pcople living
{n nroup care facilities or gproup homes in a eitv or town to a level in
excens of one percent of the total number of residents of the ecity or tov:
and furcher that such applicant use {s not within three hundred feet of

an existing proup care facility or pgroup home. Nothing in this paraprapn
o ‘

s no
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ERIC

Aruitoxt provided by Eic:

shall he construed from prevencine a citv or town from adopting
réasaﬁablé regulations for eroup care facilities or sroup homes
concernine bull, heipght, vard size, lot area, setback, open space.
p;fkiﬁé, density (exzept as provided herein), and building
coverane.

;roup care facility or group home shall mean a facllity or
residence, excludine foster homes, providinp care for mentally retarded
or phvsiecallv handicapped neople or emotionallvy disturbed children

under the are of fourteen, which meets the reguired state licensing

and resulatorv requirements for sroun homes or group care facllitie

.u
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SENATE . . . . = No. 1190

By Mr. Atkins, a petition (accompanied by bill, Senate, No. 1190) of
Chester G. Atkins for legislation to authotlze the Massachusetts Housing
Finance Agency to develop housing for the ulderly and handicapped. Urban

Affalrs.

The Gommonwesttly of Glassarlpseits

I —
In the Year One Thousand Nine Hundred and Seventy-Sho

AN ACT AUTIHORIZING THE MASSACHUSETTS HOUSING FINANCE
AGENCY TO DEVELOP HOUSING FOR THE ELDERLY AND HANDICAPPED.

Beit enacted by the Senate and Touse: of Representatives in General
Court assembled, and by the authority of the same, ds follows:

1 SecrioN 1. Section 1 of chapler 708 of the acts of 1966, as
9 most recently amended by section 15 of chapter 1215 of the
3 acls of 1973, is hereby amended by striking out section (d)
4 and inserting in place thercof the following paragraph: —

5 (d) “low income persons and families” shall mean those
6 persons and familics, including lderly or handicapped fam-
7 ilis whose annual income is equai to or less than the maximum
8 amount which would make ther eligible for units owned or
9 leased by the housing authority in the city or town in which
10 the project is located or, in the event that there is no housing
11 authority, that amount which is established as the maximum
19 for eligibility for low-rent units by the department of com-
13 munity affairs.

1 SecrioN 2. Scction 1 of chapter 708 of the acts of 1966, as
2 most recently amended by Seetion 15 of chapter 1215 of the
3 acts of 1973, is herchy further amended by striking out para-
4 graph (g) and inserting in place thercof the following para-
5 graph: —

6 (g) “project” shall mean a rumber of dwelling units con-
7 sirucind, rehabilidated or converted to a cooperative or con-
8 dominium with the assistance of a mortgage loan from the
9 MHFA, including comniunity residences, intermediate care
10 facilities or other such forms of congregate housing for el-
11 deily or handicapped families.

=
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v L Sevtion 1ol chapler T of the acts of 1966, as
ntly amendad by section 15 of chapter 1215 of the
T3, is hereby further amended by adding the follow-

sl —

derly or handicapped families” shall mean families
1sist of two or more persons and the head of which
ouse) is sixly-two years of age or over or is handi-
id such term also means a single person who s sixty-
of age or over or is handicapped. A person shall be
Section 202 of the Housing Act of 1959 (12 USCA
amended.

| 4. Seclion 1 of chapter 708 of the acts of 1966, as
ntly amended by seclion 15 of chapter 1215 of the
13, is hereby further amended by adding the follow-
aragraph: — 7

ciling unit” shall mean a unit which includes a bed-
ng space, balhroom and kitchen except when con-
s part of a community residence, intermediate care
other such form of conpregate housing for the el-
wandicapped, in which case cach separate bedroom
nsidered a dwelling unit,

5. Section 1 of chapter 708 of the acts of 1966, as
ntly amended by section 15 of chapter 1215 of the
73, is hereby further amended by adding the {ollow-
ragraph: —

placed by public action” shall mean displacement by
gnstinelion, urban renewal, slum clearance, dein-
ization of state facilitics or other displacement
governmental action,

6. Chapter 708 of the acts of 1966 is hereby amend-
king out section 2 and inserting in place thereof
ng section: —

2, (a) 1t is hereby declared that as a result of pub-
involving highways, public facilities and urban re-
raums, and as a result of the spread of slim condi-

8 exists In many clties sad towns In the commonweaith an actle

9 shortage of decorst, safe, and sanitary housing avallable at fow
10 rentals which persons and families of low income, clderly or
11 handicappad families, ‘and veterans who have returned from
12 Vietnam can afford. This shortage Is inimical to the safety,
13 health, morals, and welfave of the residents of the common-
14 wealth and the sound growth of the communities thercin. The
15 continved inadequacy of the supply of such housing inhibits
16 the carrying out of nceded slum clearance projects and re-
17 sults in the continued existence and proliferation of substand-
18 ard and decadent housing, with all its atlendant consequences
19 of disease, crime, injuries, retardation of education, and high
90 costs for municipal services, such as welfare, police and fire
21 prolection. This public exigency, emergency, and distress has
22 not been met in any way by private agencies. Frivate enter-
23 prise, without the assistance contemplated by this act, cannot
94 achieve the construction of decent, safe, and sanitary housing
95 at rentals which persons and families of low income can af-
926 ford in situations where permanent betterment of living con-
27 ditions is to be hoped for. Moreover, experience has demon-
98 strated that concentralion of low income persons and families
29 even in standard structures built with public subsidy does not
30 climinate undersirable social conditions and does not perm-
31 anently eliminate slum conditions. It is therefore imperative
32 that the cost of morigage financing, which materially aflects
33 rental levels in units built by private enterprise be made lower
34 so as to reduce rental levels for these low income persons and
35 families, that the supply of housing for persons and familics
36 displaced by public action or natural disaster be increased, and
37 that private enterprise be encouraged to build housing which
38 will prevent the recurrence of slum conditions and assist in
40 nomic means in the same projects or neighborhoads,
41  (b) It is hereby further declared that there is not, in certain
42 parts of the commonwealth, an adequate supply of decent, safe,
43 and sanitary housing suitable for occupancy by elderly or
44 handicapped familics; that this situation has been aggravated
45 by public actions involving the deinstitutionalization of state
46 schools, state residential centers, and other publie insgiiutians
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SENATE — No. 1190. C {Jan,

housing for the clderly or handicapped; that this
ssults in (ke inappropriate placement of such persons
nd privaie institutions or {heir resort to decadent or
d housing with the result {hat such decadent or sub-
ousing cannot be climinated: that this situation in-
s hardship of elderly or handicapped families and
eir living productive Jives: that it is imperative that
 of housing for elderly or handicapped familics be
and that private enterprise be encouraged to build
ncluding community residenices, intermediale care
»» other such forms of congregale housing which will
elderly or handicapped to achicve maximum personal
wce; that the continued inadequacy of the supply of
nz is inimical to the safety, health, morals, and wel-
e residents of the commnonwealth; and that the pro-
wousing for elderly or handicapped families is in the
f the commonwealth and a valid public purpose.

1 7. Section 4 of chapter 708 cf the acts of 1966, as
ntly amended by section 1 of chapier 689 cf the acts
s hereby amended by adding the following new para-

ke first mortgage loans, meluding mortgages insured
srelary of housing and urban devclopment, to finance
ng or reliabilitation of housing designed as commu-
ences, intermediate care facilities or other such forms
gate housing, to pe available at low and modcrate
¢ clderly or hundicapped famities and which are ac-
o the physically handicapped upon the terms set forth
 five, and pursuant to regulalions adopted by it, male
oy loans to nonprofit developers of such housing.

N 8. Section 5 of chapter 708 of the acts of 1966, as
ently amended by seclion 16 of ¢hapter 1215 of the
473, is hereby amended by striking out paragraph (a)
rling in place thereof the following paragraph: —

wrpose. — The MIIFA may make mortgage loans to
of such housing projecls conlaining two or more
units as in the judgment of the MIIFA have promise

ving well plinned, well designed dwelling uuits which

9%,

~ SENATE = No. 1]

9 will provide housing for low-income persons or famities or el-
10 derly or handicapped familics in locations where there is a
11 need for such housing. Such loans may include construction
12 loans and permanent loans. Such projects may include ancil-
13 lary commercial facilities to the extent permitted by the then
14 applicable MHFA regulations. On all construction loans for
15 the construction of eleven or more dwelling units the MHFA
16 shall require (1) the payment of prevailing wages as doter-
17 mined by the commissioner of labor and industrics as pro-
18 vided in scctions twenty-six to twenty-seven D of chapter one
19 hundred and forty-nine of the General Laws, and said com-
90 missioner shall enforce the provisions of said sections, and (2)
91 a bond furnished by the sponsor or an equilavent escrow ar-
99 rangement with the sponsor and supervised by the MHFA to
23 assure payrent out of the construction loan funds for all labor
94 and materials for which claimants would have been able to
95 claim a mechanic's lien if the claimants had complied with the
26 provisions of ~hapler two hundred and fifty-four.

1 Section 9. Section 5 of chapter 708 of the acts of 1966, as
9 most recently amended by section 16 of chapter 1215 of the
3 acts of 1973, is hereby amended by striking out paragraph (g)
4 and inserting in place thereof the following paragraph: —
5 (g) Findings. — Prior to making a loan commitment or loan
6 under this act, the MHFA shall find (1) that Jow income per-
7 sons and families can afford the adjusted rentals set for twenty-
8 five per cent of the units in the proposed project on the basis
9 of the use of not more than twenty-five per cent of annual in-
10 come, (2) that there exists a shortage of decent, safe, and
11 sanitary housing at low rents available to persons and fam- -
12 ilics of low income or that there exists a shortage of decent,
13 safe, sanitary, or inadequate housing for elderly or handi-
14 capped families within the general housing market area to be |
15 served by the proposed project, (3) that private enterprise .
16 wilhiout the assistance contemplated by this act cannot supply .
17 such housing, (4) that such project cither is itself designed to
18 house pevsons and families of varied economic means or will
19 not create or contribute to an undue concentration of low in-
90 come familics or clderly or handicapped families in any one
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SENATE — No. 1190, [Jan.

whood, and (5) that programs of public agencies with-
reneral housing market area to be served by the project
ccomplished or will accomplish within the next five
he elimination by demclition, condemnation, effective

or compulsory repair or improvement of unsafe or
ary dwelling units situated within such market area
tally cqual in number to the number of units to be
d by such project provided that the accomplishment of
mination may be deferred beyond the five-year peried
weute shortage of decent, safe, sanitary, or adequate
- available to persons and families of low-income or to
or handicapped familics.

onN 10, Chapter 708 of the acts of 1966 is hereby
d by striking out section 11 and inserling in place
the [ollowing scction: —

on 11, — To assist the MHFA in the discharge of its
the governor shall appoint from among interested cit-
f the commonwealth an advisory committee of fiftun
including persons with experience or training in urban
, building, social work, mental health, public health
Ifare, housing for the elderly and handicapped, mort-
wancing, the municipal bond market, architecture, land
nning, and municipal government. It shall be the role
wlvisory commitiee Lo assist the MIFA and its staff in
Wing policies and procedures dealing with site selection,
selection rent levels, design objectives, and such other
15 relevant to the MIFA’s underlying goals or provid-
sing for low income families, attaining balanced and at-
. communitics, and alleviating the hardship which re-
om deinstitutionalization and the insuflicient production
ing for elderly or handicapped families.

bers of the advisory committee shall receive no com-
on. They shall not be subject to the provisions of chap-

oN 11. Chapter 708 of the acts of 1366 is hereby

3
-

1¥76.] SENATE — No. 11%. 1

2 amended by inserting after scction 15B the following new sec-
3 tion: —

4 Section 15C. The MHFA, to the extent possible consistent
5 with sound fiscal management and good housing development
6 planning, shall make full use of available federal and state
7 housing subsidy programs.
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