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B - GVERVIEW : .

This report summar1zes a d1scuss1on of prob]ems and issues related to <
occupational and profess1ona1 regulation that took place during four

regional meetings attended by nearly. 100 officials from 30 states.
Participants included state legislators, 11cens1ng administrators,

attorneys general staff members, governors a1des, and consumer off.c1a1s

Among the questions considered were the foﬂ]owing:*

. What purposes are served by regu]at1on7 (p.8) I

- .
- v

How can states halt- the pr011ferat1on of unnecessary 11cenS1ng7 (p- 11)

~Is it poss1b1e to de-regulate an occupation cor profess1on when the
need his ceased to exist? (The "Sunset" approach) (p-16) ,

2

What type of adm1n1strat1ve arrangements .are most 11ke1y to promote
erf1c1ency and accountability? = (p.28)

-~

* what is the function of regu]atory—/oards?’ Should they be advisory
or decisionsmaking? (p.22) . : :

What role should pub11c members play? How can their effectiveness
be increased? (p.31) ' : '

What qUa]ifications should be used to determine eligibility?
. (pp. 20, 38) ' ,

%hat can_be done to increase the qua11ty of tests used. for Ticensure?
p-39) 4 , /

.-How can continued competency be assured? (p. 35)

What 1mpact do rec1proc1ty/endorsement policies have on mob111ty of
»sk111ed workers and’ profess1ona1s (p. 44) -

why is enforcement the weakest 11nk in.the regu]atory chain? (p 47)

How can boards be made more respons1ve to consumer 1nterests7 (p.50)

 While these and s1m11ar quest1ons were exp]ored, no attempt was made to

- . solve spec1f1c problems or to arrive at any firm conclusions. Part1c1pants

agreed that since the states shared many problems in common, it made sense
_ for them to seek solutions through cooperative projects.’ One such project, .
the development of a Handbook on Occupational- and Profess1ona| Regu]at1on,
+ is outlined br1ef1y (p. 60) , N

S

~ * Numbers refer to page(s) in f1na1 report where top1c is di
. . : = /

5..



. - EXECUTIVE SUMMARY L

' BACKGROUND: LICENSING PROBLEMS AND ISSUES

- i S
& ) ) .

Licensing of occupat1ons and profess1ons is des1gned to protect the pub11c

~

N health and safety and to contro1 fraud, but regu]at1on a]sodposes barr1ers

- acr‘ss the ent1re spectrum of the Amer1can labor force. By placing restric-
tions on job entry and mob111ty, 11cens1ng 1nf1uences the ava11ab111ty,

qua]1ty, and- cost. of services. Consumer groups recogm1ze that licensing

-

often restricts'competition and leads to higher prices.

\ v M ) . .’_, . \.
As 1egis1ators and public interest groups-are 1ooking moré c]osely at the

/ ‘ : pr011ferat1on of 11cens1ng and the way Ticensing operates, they are o

, raising quest1ons about the need for so much 11cens1n0, whether alterna-

-— ! i
t1ve approaches might accomp11sh the same purpose; and whether the benef1ts

B

to the pub]]c are worth the cost

‘hThese groups are also cha11englng qua11f1cat1ons for determ1n1ng eligibi-
lity for 11censure and tests used to assess competency Are requ1rements
va11d7 Are they clearly related to the JOb or have they been imposed as

-exc]us1onary dev1ces7 Once pract1t1oners have been 11censed what

. a

. assurance does~the pub11c have that they have kept up to date-and are

-still competent? In the face of charges that many licensing boards have
R4

misused thefr power, how can boards"be madedaccountable and responsive

'~ to the pUb]ic interest2

These and s1m11ar questions had been raised by Benlam1n Sh1mberg and h1s

assoc1ates 1n a study, 0ccupat1ona1 L1cen51ng Pract1ces and Po]1c1es, ,




1973 funded by the Manpowe>xAdm1n.strat1on (now the Employment and . | -
Tra1n1n§ Adm1n1strat1on) U.S; Department of Labor. In 19/4 the‘Manpower
' Administration'conwened an ad hoc committee of state~1evel'rEQu1atory
f‘1c1a1> to reyiew an ETS proposa] which- was a1med at f1nd1ng out what
O probﬁems states had in common and whether it might be’ feas1b1e for them
- to séek so]ut1ons on a cooperative basis. On the comm1ttee s recommenda;
_tion, and with support from USDL,, ETS conducted a Feasibi]ity Study
§ -during 1975. -The tit]e-of'the_project was “Cooperative P]anning<to'
| ' Improve:OccUpationa1‘Regulation." ' |

’THE FEASIBILITY STUDY: FORMAT, PARTICIPANTS,wﬁURPOSE
‘The Feasibility Study took the form of four conferences held in the citfés N

Tisted be]ow, to which one or more participarits came. from the states

indicated: L ;
”1s/fh7cago:- © ITlincis, Indiana, Iowa, Michigan, Minnesota,
: . Missouri, Ohio, Wisconsin _
: | Atlanta: A]abama, ‘Florida, Georg1a, Kentucky, M1ss1ss1pp1,
v 'y North Carolina, Tennessee, ¥irginia

San Francisco: A]aska, Ar1zona, Ca11forn1a, Idaho Nevada,
Oregon, Washington

- Newark: Connect1cut Mary]and Massachusetts, New Jersey,
. ~New York, Pennsy]van1a, Rhode Island
i . : \~. .

Part1c1pants were 32 state 1eg1s]ators and 1eg1s1at1ve aides, 27 11cens1ng
. adm1n1strators, 16 1ega1 off1cers, 15 consumer off1c1als, and 6 governors

s

a1des -- a total of 96_Jnd1v1duals from,the 30 states/ o

//
N :

Each conference was a prob]em or1ented work sess1on prov1d1ng a forumiwhere

part1c1pants cou]d 1dent1fy common prob]ems, exchange v1ewpo1nts, and explore‘
ES-2




p0551b111t1es ‘for interstate cooperation. No attempt was made to solve =

specific prob]ems or-to arrive at any firm conc]us1ons

v
. »*

L In deve]op.ng p]ans for the study, ETS recelved advice amd cooperatlon
from the Nat1ona] Council on 0ccupat1onaT\{/tens1ng (NCOL), an orgar1zut1on

made up primarily offgdm1n1strators of state—leve] 11cens1ng agenc1es The

.Counc1] of State Governments also provided 1nforma1 ass1stance

)

The study pursued the f0110w1ng ob3ect1ves ' _‘.

1. To ‘determine the prob]ems and 1ssues related to, occupat1ona1 “and
| - 'profess1ona] regu]at1or that were of concern to state off1c1als,

2. To-ascertain the 1nterest and readiness of state off1c1als to &
participate in cooperative projects aimed at re501V1ng ‘some of
these prob]ems and 1ssues, ,

“3. To develop’ strateg1es for an act1on or1ented‘pr03ect that would’
help brirg about needed changes in occupational and profe551ona1
regulat1on in the states. L, : : .

OUTCOMES OF THE CONFERENCES

Major problems and concerns emerging from the discussions covered eight

broad topics. ~ .

Pro]iferation of Licensure

[y

"Everybody wants to be ]1censed or cert1f1ed they want it because it is

a status th1ng and we re f1ght1ng them as hard as we can. This cdmment .\'

N

: by a: part1c1pant is typical of the fee11ng of many Because of the rap1d f
growth of new requests for licensing, and the cr1t1c1sm that 11cens1ng v
serves the interests of the regulated group rather than those of the pub11c,_'
the purposes of 11cens1ng need to be reexam1ned Gu1de11nes neeu/to be ;-3

deve]oped to ass1st 1eg1s]ators in dec1d1ng whether or not to pprove new




requests for 3icensure.

arefully dodumented; alternatives to

The need for:regulation should b
- /

nandatory 1icgnsure should.-be thoroughly examined;_and the costs of

'regulation‘in relation to anticipated benefits should be set forth as

objectively as pessible. ’ ] )

N

<Y

Several state officials suggested that all regulated occupations be subject
’to,periodic review to determine whether the need for regu]ation still

'exists.and whether the agency has'Performed its functions to benefit’the
A\

public. Such review might Tead to the repeal or mod1f1cat1on of the

statute or ca11 attention to needed adm1n1strat1ve reform

;
- /
) /
.8 . /
- A S
. e !
I
e !

. _Participants devoted more time to the subject.of Ticensing boards than to

" ',:Regulatory'Boards

any other topic. They felt that the~function of~2pards Shou1d-be_more
c1ear1y defined. Should they be advisory or. dec1s1on—mak1ng7 Legislators

were concerned with such deta1ls as compos1t1on of boards, terms of office,

»

duties and responsibilities, and grounds for removal of\board members .
] : : : . ° - |
. » e . \\ -

-
A
\

- . : '\ :
Much discussion focused on- the ro]e of pub]ic members on, boards, with
~legislators wantina to knoy_what funct1ons such members shoqu perform;
|

"\4»1 ‘what qua11t1es they should possess, how they shou]d be ch_sen, and what :

usefu1ness

‘ \ types of tra1n1ng and support serV1ces wou]d enhance their

. ‘ L4

“Accountability

,Tokwhon should boards be accountable? How might activities|of boards be .
< y

, . . L
monitored to insure that their regulatory powers are being used in the ~

- | -9
’ ES-4-
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- <

public 1nterest7 .Leg1s]ators were._ 1nterested in ways to organize regula-

tory act|v1t1es Tnsure both effect1ve administration and adequate

accountability. They also debated the advantages of centra11zed licensing

adm1n1strat1on -- so-called "umbreltla", agenc1es ~~ compared with decentra]—

- -

-~ -

jzed mode1Sr : .

\n I N ‘ "
D2 5 '

N

-~ v N . ENE
anl]fications-for Licensure ‘ / -

- \

Many part1c1pants were troubled by lack of un1form1ty, 1nequ1t1es, and
~inconsistencies T the requirements among different occupat1ons and acrcss_- ’
states. How-valid are such requirements as exper1ence, tra1n1ng, age,

‘\
c1t1zeq\h1p, and "good moral haraoter"’\ One person ask "Is there any

~

ev1dence that peop1n with fewer years of exper1ence are not qua11f1ed7"

——— -
-

ConCern'was expressed about procedures used in }icensing out—of—state and
~ foreign applicants. Are such'proccdures equitable? Do they perm1t

qua11f1ed peop]e to move from.one place to another w1thout undue d1ff1cu1ty7

Is. the system suff1c1ent1y f]ex1b|e to accommodate qua11f1ed individuals

\

who may nave rece1ved their training or acqu1red experience under non-

\

traditiona] circumstances?

Testing for Competence

Most boards use examinations to assess the competency.of_app1icants, but . -
part1c1pants expressed concern,about the. quality of both the written and
7

. - performance tests USed Few peop]e seemed to have conf1dence—1n the

effect1veness of exam1nat1ons prepared bv/Joca1 boards, ahd égme expressed
reservat1ons about nat1ona1 testing programs Do tests ‘meet the profess1ona1-
-standards of the Amer1can Psycho]og1ca1 Assoc1at1on @r sat1sfy the test1ng '_

b

gu1de]1nes of the Equa] Emp1oyment 0pportun1ty Comm1ss1on? L1cens1ng T
_ o , , _ S

S ES~5f' | ) | =L
.1.1»_;'_ 1.0; o \ o . j~;' -,;:f—ff):u—J:
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adm.n1strators 1nd1cated ‘that they would welcuuﬂ assistance in eva]uat1ng
¥

locally prepared exam1nat10ns and in conduct1ng training programs to help
make board‘memoers more aware of the qualities that a,valid competency

examination should possess.
- A number of participants felt that the use.of "unassembied" examinations
/ !

‘should be exp1ored ~Such exam1nat10ns re]y on a review of an indfviduatl' s

credent1a1s rather than on a test, and perm1t an eva1uat1on of the person 's

”»

educat1on and relévant experience.
o _ _ . - .
! .. . <

Continued Competence , M

.Most of the emphas1s in licensing has been on 1n1t1a1 competence w1th
little attentlon to the\quest1on of\cont1nued competence “Recently, .

1eg1s1ators have been under 1ncreased pressure to requ1re that licensed

i
V

- °

" pract1t1oners part1c1pate\1n programs of cont1nu1ng educat1on as a RN
cond1t1on of license renewa] Proposa]s to requ1qe performance audits or

per1od1c reexamlnat1on ap a basis for re11censure1have usua11y been

!
|
!

opposed by trade and profess1ona1 groups.

) { .
The conferences raised many questions about the need for mandatory continuing *
education programs. A typica]»question: "Is it uorthwhile;to subject a
whole discip]tne to mandatory continuing educatioh when only a sma11

minQrity may need it?" Another part1c1pant cr1t1c1zed continuing educat1on

as "w ndow /dressing" because 'a person gets cred1t for attend1ng a meet1ng

or tak nd a.course. But that doesn\t necessar11y mean he s competent u.

‘Among. other questions raised were thbse about the cost of:continuing educa-
tion to the’consumerfﬁthe effectivengss.of'continuﬁng education in protecting
/ ’ : R ‘ . B

¢




4
b . -

:the consumer*from 1ncompetent pract1t]Qners, and wnat 1mpact d1ffer1ng'

-

cont1nu1ng educat1on requ1rements m1ght nave on 1nterstate mob111ty of

—

©

skilled workers and professionals..
. ‘ . . Ay 5 . . -:_ ~—r

» -

Enforcement ‘ o R . T T o -

Most regu]atory agenc1es p1ace major: emphas;s on setting standards and on
R
the 1n1t1a1 screening of app11cants, but many fail to mon1tor 11censees fo

' 1nsure’that they are rendering serv1ce of h1gh qua11ty &nadequate enforce—

ment of laws and regulations was 1dent1f1ed by many as the wedkest 11nk 1n

-

'_the regu]atory cha1n Several part1c1pants c1ted 1nstances where boards :
. /.
had been~1ax about tak1ng action against 11censees ~One constier off1c1a”

reported,on -a matter in wh1ch his agency had interceded when a board fa1]ed

Y
to take action because a comp1a1nt had beer w1thdrawn after the 11censee f;;

had made monetary sett]ement The agencytoff1c1a1 to]d the board, "Eh]S .

/

man is a license holder. The act he comm1tted js a violation of your own '
. rules and regulations, and you, have an.. ob]1gat1on to proceed on 1t " The )

board-u1t1mate1y suspended the v101aton S 11cense.

| . . o ’ ) . . ot
: -
<

Participants also expressed concern regarding‘possib]efwiolations'Of due -
process when board members are actively involved in 1nvest1gat1ng charges,

conduct1ng hear1ngs, determ1n1ng .quilt or 1nnocence \and dec1d1ng on appro~

.

N
p;?ate pena1t1es - A separate 1nvq§t§gat1ve\Un1b and the use of dm1n1strat1ve\‘

hear1ng officers were suggested as ways to safeguard the const1tut1ona1

r1ghts‘6¥ app11cants, licensees, and_consumers.
.. " \

Protect1ng the Consumer . ™

/

Lax enforcement and fa11ure of boards to intercede with 11censees on beha]f‘,

. of aggr1eved consumers was regarded by some as indicative of .a pro= 1ndustry

ES-7 ' : A T
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bias. Recen+ act1ons taken by the Federa] Trade Comm1ss1on were c1ted

~

as evidence that some boards have abused the1r ru]e making power to

/
i

. , .
‘institutionalize anticompetitiVe practices, such a against o
. .r/_ . ' & . . . - . o
. price adVertising.

Y ’ .4\-/‘,. .

iConsumers do not understand the structure of government or the channe]s

they can usewto/f11e and pursue a comp1a1nt ‘ A]though boards do have power

4

[

to suspend or: revoke a 11cense most of them have no statutory author1ty to
=4prov1de redress to a wronged or 1nJured comp1a1nant Among ‘the suggestlons'-,/
offered for 1mprovement of consumer protect1on were the estab11shment -of

an ombudsman type agency for the pursu1t of consumen comp1a1nts and greater

\‘-
[

'1nvolvement by consumer groups in the 1eg151at1ve and ru1e-mak1ng process
:BECOMMENDATION::'QOOPERATIVE?ACTION e L

s . . - L L . ER -V . . v
" L .7 e T . : Lo : .

The maJox recommendat1on to emerge from the four conferences was that statesj.
o ‘ \ :
».shou1d seek ways to work together to so]ve common prob]ems 1n the area of
\ v .
occupat1ona1 and profess1ona1 regu1at1on s Desp1te d1fferences among states,.-»

Qe -

i the1r problems 1n th1s area are essent1a11y s1m\1ar, and’ it wou]d be waste— K
~4fu1 and poss1bﬂy even’ counter product1ve for each state to’ seek so]ut1ons
- i1ndependent1y of others On an eva1uat1on quest1onna1re, 97% of thoie

res ond1ng 1nd1cated that “they would be 1nterested<ﬂn participating in

.cooperativefactivjties:>§$\ - hv'. ? Lo o L _
R \\\ B T ; -

The proaect staff suggested as an\\\jt1c1 venture the development of a
T~ 4

handbook or’ resource f11e that wou1d enco p sS prob]ems and so]ut1ons 1n

-both the 1eg1s]at1ve and adm1n1strat1vejaréas "Such a: dbook shou]d be
;des1gned to prov1dﬁhstate off1c1als w1th\pract1ca1 organ1zat1ona1 ahd\\\**ii;.

- . . . e T~

.. ._‘él h . L ) 13 . ¥,
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ST SNl . C .
.procedu%al gu1dance w1Fh respect to prob]ems and 1ssues that had been

d1scussed at the conferences The handbook m1ght descr1be, for examp]e,

e

how . a part1cu1ar prob]en had. been hand]ed in one or more states, what-
experts think cou]d (or shou]d) be done, what a prefe:red approach m1ght

| be; and what standards'appTy in a part1cu1ar situation.

: . 4
A} .
, . 4

fPart1c1pants strong]y supported this approach because 1t wou]d be - /
I

suff1c1ent4yrf1ex1b1e—to accommodate the wide d1vers1ty among states * The:”

: l
pros and ‘ons of each approach m1ght be summar1zed along w1th demograph1c

- or s1t at1ona1 factors under wh1ch 1t had been found to work -~ or not

/ o

work/ A'state cou]d then se]ect an approach su1tqd to its needs, or 1t .

(

- cou]d draw. e]ements from among the opt1ons presented t0 ta110r a un1que
N -

) solut1on\to f1t 1ts own c1rcumstances Nine out of ten respondents to

f the eva]uat1on quest10nné1re 1nd1cated that such a handbook wou]d y1e1d ' <—

benef1ts to ‘their states”~- o

\- ) o~ I Lo .

g The usefu]ness and pract1ca11ty of the. hardbook wou]d be enhanced by hav1ng

state off1c1als part1c1pate act1ve1y as - p1anners, contr1butors, and
‘reV1ewers of mater1a1s be1ng cons1dered for 1nc1us1on Such 1nvo]vement
.would make\state off1c1a1s more know]edgeab]e about regu]atory prob]ems,f T;,
more sens1t1ve tO'UK%need for ghange, and more w1111ng to 1n1t1ate or L

support reform efforts in the1n/éwn states. '.~ Lo e N o

. 1)
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o - 1.° BACKGROUND AND PURPOSE | /
| | , |

A i \ '. H

Previous studies* have shown that occupationa?'and professional regulation
poses barriers across the entire spectrum of the American labor force. By
placing restrictions on job,entry and mobility, licensing influences the
availability, quality, and fost of services. Cdnsumér groups have come to
recognize that licensing often restricts competition and results in higher
prices. : . :

As legisiators awd public interest groups have begun to look more closely -
@t the way licensing operates, questions have been raised- about the need
" for so much licensing, whether alternative approaches ‘might accomplish the
-isame purpose, -and whether. the benefits to- the public are worth the cost. .

v

. The qualifications used to, determine eligibility and the tests used té assess

. competency are being challenged. Are requirements valid? - Are they clearly
related to.the job, or have they been imposed as exclusionary devices? ‘What
‘assurance does the public have-that practitioners have kept up 'to date-and. - /-
are still competent?. How can boards be made more accountable -and more .
responsive .to the public ‘interest? : T :

In 1974, Educational Testing Service (ETS) proposed to the Manpower -

. Administration (now the Employment and Training Administration) of ‘the U.S.
Department ‘of Labor- that a program of .technical assistance be initiated to
'help- state regulatory officials.deal more effectively with a number of

- problems and issues identified in earlier studies. Since state-Tevel-:
officials: were to be the focus of the proposed demonstration‘project, the
_ Manpower Administration convened an ad hoc committee of state-level officials

~ concérned with regulatory matters to review the proposai and to suggest ways
in which it might be strengthened. The committee recommended that a field
study be conducted to determine the feasibility of undertaking such a venture._
Member's' of the committee felt that state officials should be involved not .
only in the idéptification of, problems and issues but also in the exploration .
of possible action-oriented approaches that.would be most beneficial to their.
states. _ : ) h : . '

. \In developing plans for the feasibility study, ETS sought the advice and
cooperation of the National Council-on Occupational Licensing (NCOL), an
rganization made up primarily of administrators of state-level 1icensing -
gencies.” At its annual meeting in Boise, Idaho,..in August- 1974, the NCOL®
membership voted to participate in the feasibi]ity,study._- S

1

,malhe;sgeGé#ﬁsmobje:xixes”ofnihEHSJudwierE? et ey /
- ® .o determine tme problems and issues melated to occupatjonal and ’
professional regulation of concern f state-level officials. - 7/,
v / . s : . . :

|.; "_ . /‘.' . ',‘_ : . . - "' . . v’
* Shimberg et al. Occupational licensing: Practices and Policies.
Washington, D.C.: Public Affairs Prass, 1973. 25% mm. :

l %-. ;\';') v' . 4 | 20



To ascertain the interest and read1ness of state officials to part1c1-y
o page in cooperat1ve projects ajmed at resolving some of these problems
- an 1ssues .

~* To deve]op strategies for: an act1on or1ented DroJctL .. xt would help
bring about needed changes 1n occupationa1 and professional regulation
n th~ states, / : :

It was agreed that the forus of the feasibility study would not be 7n a

. further detailing of the shortcomlngs of licensure. These are alrezdy well-
‘'known and weT1-documented. ; /.Rather it would-determing what positive steps

might be initiated to resoﬂve important prob]ems 'so that licensing might .

better fuTfill its intended purpose of protecting the public healti and

- safety without imposing unnecessary restrictions on the’ fu11est/deme10pment
ang<ut111z:t1on of the/pat1on s manpower resources

An underly=ng assumptijon of “the feas1b111ty study was that there are a]ready--

. a number o~ forces working for change in the states. Some state officials:

are devising innovative and creative golutions. Others are becom1ng aware;

of the pro=ziems, but are ngt sure where they. can turn for help.- Unfor-

tunately, :Dmmun1cat1on among States is v1rtua11y nonexistent when it comes

to licensiag. Stdte officials -- even. in’neighboring states -- often do. -

not know wno the1r counterparts are and do not realize that both may be

struggling with/the same problem or that one may a1ready nave found a

' so]ution the other might use or adapt.

The feas1b111¢y study was undertaken to f1nd out whether it would be I o
poss1b1e to,get the cooperation of state officials in a cooperative E

planning venture, whether they would be w1111ng to share their prob]ems
and experiénces; and whether they would actively support a proaect ‘

+ aimed at/ﬁmprov1ng occupatlonal regu]at1on

/ A K - i
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1I. DESIGN AND IMPLEMENTATION OF THE STUDY

Bl

To achieve the. obJect1ves of the feasibili.y ST was'decided to iy
together state officials actively concerned avoui 1. n5119 The conference

format would enable such officials to ‘become more aware 07 licensing problems °

in other states, to get to know other officials with similar interests, and
to explore with them ways in which they might work together to solve common
prob]ems ,

WHERE CONFERENCES WERE HELD'

The conferences weré held at a1rport locations .near maJor cities so that,
participants would be able to arrive and depart on the same day. The
fo]]ow1ng cities were selected as conference sites. The dates of each
conference and the states that sent one ‘or more representat1ves are listed

J -

M1dwest (Cﬁ1cago) Apr11 11, 1975
; I]]1no1s, Ind1ana, -Towa, M1ch1gan, M1nnesota M1ssour1, 0h1o,
‘Wisconsin : v oo '

A

+Southeast (At]anta) May 15-16, 1975 - - Y
"~ Alabama, Florida, - Georgia,. Kentucky, M1551ss1pp1, North Caro]1na,
" Tennessee, Virginia

Far West (San Francisco) June 20, 1975 : , v
o A]aska, Arizona, Ca11forn1a, Idaho, Nevada, Oregon Washington

Northeast (Newark) October 6, 1975 ' : o
: Connect1cut, Maryland, Massachusetts, New Jersey, New York,
Pennsy]van1a,°Rhode Is]and . o

HOW PARTICIPANTS WERE IDENTIFIED AND SELECTED . " 4*_"'. L 7=
N /

The fo]]ow1ng categor1es of off1c1als were 1dent1f1ed as des1red pArt1c1pants

Adm1n1strators of state-1eve1 regu]atory agenc1es

. Leg1sTators with respons1b111ty for regu]atory matters; also 1eg1s]at1ve

G“a1des or staff personne]

Governors' A1des with respons1b111ty for 11a1san with the 1eg1s]atu e or
C with' regu]atory boards , /-

I
/

Attorneys Genera1 staff (1ega1 officers) with respon;1b111ty for .

\

- disciplinary and enforcement act1v1t1es or Tor advising DU¢IU> orr-tegat
matters . - ‘ .

Consumer 0ff1c1als concerned w1th ‘the ro]e of regu]atory agencies-in
' safeguard1ng the rights of consumers

o 22

-3+
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To identify individuals with the requisite background and experience, three
approaches were used: _ ' s .

Letters_to governors. A letter was sent to each state informing the
-governor of the goals ofthe project, asking for the names of indi-
viduals in each of the major categories, and requesting that a liaison
person be designated to facilitate cooperation with the project. '~

. Thirty-seven governors responded either directly or through the head" - -
of the umbrella agency. A1l but one expressed interest in.thé project,
offered to cooperate, and provided names of key officials. Thirty-one

+governors designated Specific individuals to serve as liatson withy -
the project,, . g - I S

\
 NCOL contacts. In those states where an NCOL member headed the . =
‘umbrella agency, it was relatively easy to ascertain which legislators =~ = =
- played key roles in regulatory matters, who in the governor's office -
sserved as liaison with licensing boards, and whether the consumer - '
_agency played a significant role in the state. Once the project staff-
had decided which indjviduals from the states shou]d'bé"invited,.the
~ NCOL members ‘would usually make personal contacts, explain the impor-. - )
tance of the’ project, and urge that the:individudls accept the invita- .
‘tion.+ .Their ‘intercession with legislators was especially helpful ‘since :
_many of thé legisiatures were still in session and.burdened with a-

heavy work 1load.

" Legislative service agencies contacts. With the assistance of the
Council of State Governments and the National .Conference of State .
Legjslatures,. contact was establisheddwith the directors of legislative - =

service agencies in a number of states. These individuals proved to ‘

"be very helpful in identifying legislaters who chaired committees’’ v
that dealt with regulatory matters as well as'those.who'weﬁefe%pggjgj]yj_. .
knowledgeable about licensing by virtue of-‘having headed. study-‘groups
on this subject. Directors-of legislative service agencies expressed

a great deal of interest in thé feasibility study and asked to be

- ‘kept informed of deve}qpmentsi ‘Several-stated that many legislators

".depend on their agencies for.resedarch and advice regarding the -@

- ‘drafting of regulatory statutes. :Two agency directors asked if they

- could send staff members to the conferences as-observers at state. -

expense. They felt it would provide the staff members with ideas, _

~——as—to-how_the_regulatory structure might be improved and how Tﬁcépsing

bills might be drafitéd to—bettersafeguard. thé public inferest. e
T . L ! T - T t— o e A

The process of winnowing down - the 1ist of prospective:participants was/ highly————
subjective. Since the number of individuals to be invited from a state would -~ °

“-usually not exceed five, criteria had to be developed t0-guide,tbe-se1bc1ﬁon oy

- -process. .Insofar-as possible, at least one official from each of’the five

categdries would be invited. When circumstances indicated that more than -one

——
—_—

PEFSOm Yo yivercategory={suchas—two-tegislators)~should-beinvited..
reductions would have tm be.made elsewhere. In practice, -it was usually’
foqu'that states' lacke# candidates from all categories. 'For example,| there
~ might not be'anyone in the governor's office concerned with licensure, or

., there might not be an active consumer protection program in the state.' .

-
t

) [ R . . 4
R . ¥ N i
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Preference was given to legislators and legislative aides who were Or had

been involved in regulatory reform efforts or who were currently responsible
for regulatory legislation. - Administrators of umbrella agencies were always -
included, as were.legal officers concerned with enforcement and/discipline. .

' Many of the prospective participants were first contacted by telephone. It
they expressed ‘interest and were willing to consider attending the conferences,
they were sent a letter of invitation outlining the purpose of the conference,
its ‘sponsorship, and travel-arrangements. A list of topics for discussion
was attached to suggest the scope of ‘the conference. ' -

vau ) R
" In a number of instances, the individual approached initially could not
~accept but would suggest others, usually associates. These alternates were -
carefully weighed against other possibilities to achieve the best possible '
~ " mix.- Shortly before. each scheduled conference; all. invited participants
“were sent a. follow-up letter summarizing the purposes, of the_conference and
. ' providing an overview of the agenda. . g S s
The number of representatives from each-category varied from meeting to
«  meeting, .but the total mix achiéved across the four confepences proved.to
be highly satisfactory, as may be seen from this table: . o

. Legislators and Legislative Aides. . .32
Licensing Administrators . { i . 27
Attorneys General Staff A L T - I
- - Consumer QOfficials . . . ... .15 - 2 S -
., Governors' Aides . . . . . .. .. 6

. -

The names, titles, and addresses of . those wh
conferences are given in Appendix.A.- :

z . o~ B f

b:parti;ipated in*éach of Fhe_;

"\
o

- FORMAT OF THE MEETINGS

The conference format uriderwent change as a result of postmeeting ‘evaluation

who had been present at ‘the meeting,

would note any weaknesses-in the format- -

.sessions.- The Project'Director‘anj/members of the NCOL Advisory Committee, .

For

Chicago, it was suggested that
umbrella agencies, Tegal officers, and-

n|a.separat¢ one-day session apart from

~.and discuss ways in which subsequeit conferences might be.improved.
. example, following the first meeting in
administrative officials (heads o
consumer officials) should meet

;

Jegislators and ‘their aides. - /¢ e BT :
"~ - . While this method of.grouping /proved.to-be quite satisfactory when it was-
used in-Atlanta, a number of ;the participants indicated that they would: have
. preferred greater diversity /in their groups. Administrators said they would
" have .1iked an opportunity 1o exchange views-with legislators, and several -
T i j /}@éhave-weqaeméd_an;opp.. ity. ear.ahout. problems -
- directly from people who/were running: licensing programs and dealing with
boards. - o : : ' ‘ _ - ‘ o
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The insights gained during the first two meet1ngs‘1ed to the development '
of a new format that was followed without change for the final two meetings.
Heterogeneity was preserved by assigning part1c1pants to two subgroups so
that each subgroup was virtually identicdl in composition. The subgroups
were small enough (12 15 peop1e) to perm1t a usefu] interchange to take place.
The program fonnat cons1sted of* the fo]10w1ng elements:

‘ 0r1entat1on to fhe<pr03ect At each conference, the PrOJect D1rector

. oriented-the group to the goals.of the: preject -- to find out what
state officials regarded as their most pressing problems, which of
‘these the states shared in common, and’ the interest of the participants.
1n taking part in cooperat1ve proaects a1med at reso]v1ng at 1east
sdnie of these problems / y

State r_ports Before moving . 1nto ‘the substantlve part of the program,
- a representatlve from -each state was invited to g1ve a ten-minute
. overview .of how licensing was handled in his or her state &nd what
"changes had recently: been made or, were being contemp]ated « It was. "
felt that such overviews would: prov1de part1c1pants with an understand1ng
. of the context in wh1ch licensing occurred in various states. These’
* overviews pruved ‘to ‘Be of great interest. Particdpants were made aware
of the tremendous diversity that ‘presently exists among states with .
respect to such factors as organization, financing,’ ‘autonomy of boards, 7
) personne] procedures, .and enforcement activities. They also- ga1ned Tt
. an appreciation of similar prob]ems being faced by their counterparts
*~ - in.neighboring states. -These included such matters as evaluating >
‘ q0a11f1cat1ons, assessing competence, ‘dealing with iconsumer" comp1a1nts,.
-and_insuring due process for licensees accused of improper behavior or,
of violating board rules and regu1at1ons Beports on successful and _
unsuccessful efforts to bring about changes in licensing were of SN
spec1a1 interest and often gave rise to questions: fand comments 1ater Lo
on in the session. : N ‘

L

Fam

D1scuss1on of. problems and issues. ‘Following- the state reports, the
Project D1rector initiated the discussion of a single topic such as

the purposes of\11censhng or what might be done to reduce the pro]1fera-
tion of regulation. The entire group participated.  After lunch the.
 total group was usually subdivided lnto/smaller.groups-—~At Chicago——
' there were three such.groups:—In San Francisco and Newark .there were . ‘
two<»fPart1c1p5nts-were allowed time>to review the worksheets (see

below) and to respond to the 'stimulus quest1ons

i

~

whale the worksheets prov1ded some stru
to deal-with all the questions in deta
introduced a topic with a stimulus quel®ion and allowed participants to
discuss it freely for as -long as time ¥1lowed. Later, when participants
"1 were asked whether they felt the-time avaitable for d1scuss1on had been.
+ adequate, most felt that there had not been enough time, and some - '
T 1nd““if@d‘tﬁaf”aﬁ“fﬁer”day“ﬁf”dTgtUssTﬁﬁ”WUUTd“haVE”been*thhTy“UESWT?ﬁﬂzr“"‘“

20 o .

ure, it was clearly impossiple
P Each.discussion leadergusually

: \
-6~ : -




. WORKSHEETS ~ (

The project staff prepared worksheets .for use by participants. These
contained stimulus questions about various aspects of licensing. At- the
first two conferences, participants were asked to respond to. the ‘questions
at the conference site. ‘The prevailing view of participants was that they-
would haye preferred to have had the worksheets in adgance so they could
think about the questions and prepare more detailed and thoughtful answers
than it was possible to give under the circumstances. ' R :

@

The worksheets underwent extensi

‘ _ . - - e en e s
—For_the last ‘two meetings, the-worksheets were sent to ‘participants in advance.

ve revision after each conference. New. -~

- questions were added; some were deleted if they appeared to be redundant or

had failed to elicit a significant response. The stimulus questions that .

. appeared on the worksheet used at the ﬁina]‘Conference,are;presénted in
. Appendix B.- R B D

~ “The response to the worksheets proved to be Very positive. Not.only were
they filled“out with considerable care and attention to. detail, but 84.
percent of the participants at the last, three conferences indicated on

‘their evaluation questionnaires that tﬁby felt the worksheets had helped

make the meetings more productive. N
3 ’ o h
. \
3 3 ! & //-
u ///'
>
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¥ e I11. SUMMARY OF FEASIBILITY SIUDYfCONFERENCES .

Since participants were free to comment as. they saw fit or to omit: questlons
about topics when they had no views to offer, there was little comparab111ty
from one worksheet to the rext. -Some 1nd1v1duals gave e1aborate.responses, ‘
others were cryptic. There seemed to be no way to quant1fy the resu]ts ~

_Egg,gunposes of .the: ana]ysls, all worksheet comments were sorted accord1ng .
—~ %o topic. These were 1ater combined with transcripts and- notes of . d1scuss1ons
dea11ng with these same or related top1cs _

Comments ‘made by part1c1pants at .the var1ous meetings were organized
according to major themes. Summary statements were prepared to reflect as
accurately as possible the views that had been ‘expressed by participants. .

- An effort has been made to capture the diversity of views expressed and at SN
- the same time to indicate which views were .widely held or supported and

" which ones may have been those of a single individual or of a small minority.
In keeping with assurances given to part1c1pants, no - comnents or views have
been attributed to spec1f1c 1nd1v1duals by name.

In deve]oplng the summar§ that. fo]lows, top1o§ have been grouped under two
broad headings: ‘"Legislative Prob]ems and Issues" and "Administrative
Prob]ems and Issues i .

* LEGISLATIVE. PROBLEMS AND ISSUES

PURPOSES AND GOALS OF REGULATION~'

when the quest1on of "purpose“ came up during the group d1scuss1ons,
comments such-as the fo]]ow1ng were heard

- | _ Evenythtng htngeA on getting clantﬁtcatton as to why we have

. - ELCQHALHQ Ain the §inst place.

- Nobody "has : deﬁ&ned what we 'ne thying 1o acc0mp£44h with Ztcenbtng
R - Untit we do that, how can we say which things should on shoukd )
X not be Licensed? Where, do you dnaw £he. £ine? How can you Lell y
wWwhich are valid pubfic puaposes and which are 5on the agghandize- :
ment 05 a particular gnoup?

There is a built-in premise that ypu need to ztcenAe io pnomote |
proficlency in an occupation on profession. We need Zo neexamine
that premise and thy 0. conceptuaztze how AL can be done without.

Licensing:. . v . /
oo . You eant juAt&ﬁy Ztcenbtng a£mo¢t anyth&ng unden the pol&ce powen
k2 but {8 it a Legitimate ex e 0f that power? We are Lntenﬁentng

with the night of people td work. -Such Lntenﬁenenee can be _
chatlenged on cons £itutional grounds unless! you can show a —_—
substantial nelationship to the public heazth and Aaﬁety 50-08 R
o jquxﬁy fﬁe use 05 the police. powen R

n_g_l .
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Three purposes were frequently mentioneg by discussants:

Protectihg the Public -

Comments suggest that most participants subscribe to the concept that regula-
tion is intended to protect the public health, safety, and welfare against ~
incompetent practitioners. Without licensing, the public 'might, in some
instances, .suffer irreparable physical injury. ' T e
Closely related to‘the foregoing is the view that licensing is intended to
" insure ‘honest -professional service by people engaged in various occupations
and -professions, to insure quality workmanship, and to protect the public
against fraud and deception. It was felt that 1icensing provides a mechanism

to police a .trade or profession\aﬂgxa means of redress to aggrieved members
of the public. - : T : " :

Insuring Competence : . o . ; o -

_Respondents indicated that they believed licensing should seek to insure-
competence in at least two ways: S - :

i

"® by establishing qualifications for initial entry and by examining all
would-be practitioners to determine whether or not they met the standard
. by monitoring licensee$ to inéure that'on1y»those who are qualified hre,
allowed to retain their licenses : A ‘

Many also felt that licemsing enhances profesSiona]igm and helps to upgrade -
standards of practice. - s L. _

. . ' ‘ _ wi
Protecting the~Occupational or Professional Group !

While the foregoing purposé§ and goals were frequently cited, the comments
of respondents indicated that many of them believed that "protecting the
industry or occupation" was the underlying motive for much regulatory
legislation, Where individuals ranked goals and .purposes in order of
importance, such statements as "restrict entry,". "restrict competition,"
-~ “control the profession,""jinsylate the industry from public scrutiny”" were
; frequently ranked higher/&ﬁggj"protecting the public.® -~~~

N -

* ACCOMPLISHMENT OF GOALS ' - L

Participgnts were asked to-indicate whether théy felt licensing had accom-
"plished lits goals. ..About half, the respondents answered affirmatively or
gave qualified answers such as, "Not in all respects, but 'in_general, -~
.licensing serves .the-public interest." The negative comments tended to be
. more specific than those of respondents who felt positively toward licensing.
"Following are a .few examples: o S S . R

e
-
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Both the pnoﬁg¢4¢0n4 and the neguzatonA Lolerate u&otat&ona and
evasions.

Has 5a,(,(’_ed io keep fraud ou,t

Main goa,t has been Zo Aejwe membe)w 04 Tie negw&wted g/wup -
Lctt&e concenn for the consumet. '

j Has 5ad.ad to Ainsure tha,t competency £eve,&> ane mom,toned

- Too many /Leguﬂa,tconA have. no /LeZaLth,Lp to the pub&cc LMUL%I --
. are self- -serving.
Many anabang acts 6ocu.é on quaLcé&ca,tconA and AtandandA -- not
© on the nesponsibilities of the Licensed practitioner. Laws - fail
- Zo p/ww_de adequa,te mechammé 60/L deating with consumer comp&u.ntb

L(_ceMUlg serves intenests 05 a specific group by Limiting .
compe,t(,twn, they use Lccemszmg Zo onhance thw étatu.é and
economic position. ‘ * |

Dountwmeqm&uﬁy L , :

Board humni “to take diseiplinany action agauwt Licensees -
who exhibit incompetence on engage in questionable plz.ac,tcce,é

Unreasonable experience nequifiements 5on emy and g/w.ndéa,thejt
clauses are not in pubfic interest.

Mosz L(.cerwed occupations Limit- competition and increase cozwté
without any come,épondLng benegit Lo the public. ,

Need mon tee,th in £aw betten enfonrcement to remove uzcom-'
petents dnd those who misuse the,m privileges.

et
z .

Genmauy dwc,cpane A5 hane whuie nestrnictions ow enMy and
" on competition are ex,tjte,me,ﬂy effective. ~

Boa)LdA have 6aU_en shont on e/thx.cwe coui,dma,tibM .

These conments seem to encapsu]ate the dilemma faced b_y those concerned about
regulatory reform. “On the one hand, .there is recognition’of what licensing.
 was intended to accomplish as an ideal and, on the other, an awareness of
" the extent to which it has fallen short of that ideal. The rhetoric required
to pass regulatory legislation may have Ted to unrealistic. expectations. But

. . . ‘ . _ ‘t 0_ L . . . . O - /” R .




~ ¢ could not be sure whether ‘tiz= expectations expressed represented weat
wricipants really thought 1%zan=ing would or should accomplish or whe*her
tr¢2- were meraly giving 1ip ss=rvize to time-hcnored traritional arguments..

Miuch of the = ussion was fcimmes en ways to .. -+ abmit a bet:ter balarc
between the “mi.2rests of “zhe .zdiif ind those o7 ilhe #~cupatioral and
pzrofzssiona? roups that —ave w=omet' nes sought to us ‘zensinc for their
o eads. . ~

OF NG WEZTHER OR NOT TO RESSLATE -

.86 ‘ators and other state o fic als recognized that many of the probleis
asc: iated with occupational awy ofessional regulz®ion had their origins
dur .ng the decision-making proca:; preceding the enzztment of-iegis]atic

= was noted that the process ir- iuded such defects :s:

Failure to provide effective _necks against proliferation of licensing
Failure to require adequate demonstration of need S .

[
N,
[ N

Failure t0'c0nsider alternatives to mandatory licensure
Failure to spell out details, of proposed regulatory schemes -

Failure to weigh-‘adequately the potential benefits of regulation against -
the likely burden on society °

- Failure to-establish a review process so that "deregulation® or program
modification would take place when the need for regulation ceased to-
‘exist or when the program was not fulfilling its public purpose in an
acceptable manner o - :

5

Failure to establish an adéqué@e decision-making process

Each of the foregoing topics will be discussed below. Suggested approaches
and possible solutions will be-noted when appropriate. However, it should ;
be emphasized that here, as ‘elsewhere, the inclusion of such ideas and  _ |
suggestions does not constitute endorsement by the author. Various approaches
will have to. be studied and evaluated to determine their feasibility and
applicability under varying circumstances. ' _ \ /

AY
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‘Checking Rapid and Uhnecesséry Proliferation of licensing
3 . i, . .

There was widespread recognition that the proliferation of licensing may
have“gotten out of hand. Following are a few quotations that indicate how
some participants view the problem: B ; i ' r
_We have been besieged, as have most Legiskative bodies, by nequesis

fnom groups for additional Licensuwre. ALE kinds of groups are
coming to us requesting that they be given the night tg&ﬂiéenbe....
obuiously the only way the Legisfation could proceed if there was

. some public -interest at stake. - - ' : : '

| 30
C -




Anothern big probfem .18 the . wwieJgact an that we ase running
into. Everybody wants to .» & ~emter: 1 centified. Don'it kid
yourseld -- they wan= it bec... - & .1 status thing, and we'sr.
§ighting them as hand as we cin, -

New £icensing -- those who wewsy Lk 1o be Eicensed -- shocks
me. When T came intc this asmw 1 . . not beilewe that-every-
one £in the country felt they nechoe o <icense. The stack of
RLicensing bills 1 have 48 s0 huigm wow wouldn't betdieve. T
personally do not see the necd -+ % T don't Think it means
bettern senvice to the people - *iirte. o

, ~Nobody has defined which thir. .he.id se Licensed and which

- shouldn't. Where do you dran - 2 « cie? Which are valid public
purposes and which are simply - ' th: .zgghandizement of a
particular group?

Determining the Néed for Regulatior

in determining whether or not a geni::-ae need for regulation exists, partici~~

‘pants suggested that legislators enusmvor to get a precise definition of
the problem, clarify who will be regiilated, and &xamine the motives of
those seeking regulation. C
--What problem is the regulatory Taw snmgosed'to-SOTVE? _Fo]]owing'are
summariesuof vieWS'exprgssed; , '

s

Have there been complaints of abuse? “ow serious? How-widespread?
How many people involved? ' -

Do the complaints indicate a real amrc:w=xisting danger? What harm is
the public now suffering because twe mroup is not presently regulated?
Would 1icensing have prevented instamces where abuse has been demon-
strated? Would other remedies hawve worked as well? o

what;poteﬁtial hazards are proponents seeking to foresta]]? Are these
reasonable predictions or scare tactics? - . R o

Are the abuses cited mainly concerned wﬁthvfréud, deception, and poor
workmanship or has 1ife and property heen endangered because of incom-
petence? If the former, why woulldn“t civil or criminal remedies suffice?

For all of the above, legislators were urged to seek hard evidence, not
‘self-serving rhetoric. "Find out sp#~ifically who has been hurt, how it
happened, how serious it actually v:s, and how often this-sort of thing
occurs. Get actual examples that can %2 investigated." '

1 B
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What group will .the legislatiion seek to regy]ate?

\

* Is it a definable occupation or profession?

To what éxtent do members of, the group work alone and without super-
visjon? .If there is a ne=d for regulation, it should apply only to the
independent practitioner, not to the subordinate who works under E
supervision. : ‘ :

For whom does the person to be licensed customarily work? Is he or she

employed by naive members of-the general public -- people who have

no basis for making informed judgments about qualifications -- or by ti=

sophisticated businessman or institutional emplcyer who does have resou—==
~to aid him in making such personnel decisions? o

What motives may be involved? While motiveé are not easy_tb discern, -
participants urged that legislators seek answers to questions such as the
following: ' o S ’ : .

~
7

What is the source of the demand for regulation? Does it come from
~the industry or as a result of consumer pressure?

If industry sponsored, why does the group .want to be Ticensed? -Is it
seeking to restrict or diminish competition, deny access to others;
or protect its own economic interests?

Is there an fmtraproféssional"conflict in which one groUp'is seeking
to gain domimance over another? . :

Are -proponents seeking to upgrade the'profession to attract new
- personnel? Would this be in the public interest?

Is there a need for greater stability in the labor force? Will

‘1icensing help to insure such stability? 1Is this a legitimate use
of licensing? _ ST . . - : .

Alternatives to Licensure o o )

Where the evidemce suggests that a problem exists, legislators were cautioned
against concluging that mandatory licensing was necessarily the preferred
" solution. They were urged to consider less restrictive alternatives. For
. example, does a distinction need to be made between protecting the public
against. fraud and deception on ‘the one hand \and against incompetence on the -
other? These problems may cail for different solutions. Hdw important is
it that everyone be competent? How serious are the consequences to the
public if some individuals are not fully competent? If the consequences

are not serious,: perhaps the marketplace can take care of the incompetents:
* without the need for regulation that will Timjt entry. If it is necessary

32
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to 1limit entry, then <ome type of licensure wmay - required. 1< the goal
is to enforce certain stardards, emphasis car be .'amced ci s=ict enforce-
ment of standards without —estricting entry.

In disciissing this topic. =arti:“pants uragea that o new *=2grsiation be
considered until it was a:rwn*f=ﬂy ascertained thzt the zruii=n could not
be handfed with existing w=zhisssry. The Tollowing guest ums were suggested:

|
Are there existing stazirtory Drovisions (such as an umTair trade practices
law) that may apply? - instead of passing naw laws, pernaps tne state
should seek to enforce-thos=2 already on th= books. :

.

Do existing agencies a‘reaay have jurisdiction? Ascertain what changes
4in their charter or lecislative mandate would enzble them top deal with
the problem. They may already have the author]ty, but may mot be us1ng
it because of fiscal csnstra1nts

¢ 'whas effort has ‘the profess1on made to dea1 with the problem on its own?
Why hasn't thri vo]untary effort been successful?

If some type of new regulztion appears to be in order, it was suggested that
the legislature opt for tme least restrictive method, suci as registration
or certification,. rather zhan mandatory licensing, which s the most .
restrictive approach. Proponents should be required to fiile written evalua-
tions of all amproaches considered and to state why licensing is the ya
prefarred soluzion and, specifically, why a less restrictive approach

would not work as well. ;o

Details of 'the Regulatory Proposal

Participants urged that legislators inquire carefd]]y into *he requirements
for licemsure as well as into the way in wirich the program would be operatsd.
Following are sunmaries of some of the questions that were raised:

'f Can the scope of practlce b= clwearly defined? To what exwtent are there
other groups engaged in similar activities .(for examp]e. social workers,
psychologists, marriage counselors, guicsmce counselors;?

* How important is compet=nce? Can stapgisrds ¢ competence be. estab]nshed”
Can it be assessed in = reliable, obizz—"ve maErmer?

* How important are educat10m and tra1m1nﬂ7 What =videnc= is there that
a particular type of trainimg is requ1red7 Wit =lternzzive methods be
. recogn1zed7 ; -

. _who will be excTuded?  Who w11 -be "grandfathered" in? L
* What wili be the compos1t1on of the board? Will it be occupationally-

" oriented? Is there &ny provision for public; members7 How will public
accountab111ty be assured7 o ) :

9.
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Doas th= legislar~-or hav: T2eT to insure effzctive regulation? Will
enfcrcement activ ties i+ adso.ately funded? ~

Is ary —rovision —ace TC neurz continued competem: /?

Will th- law permit qual ~i=z -ractitiomers from .n®ier states to be
licernse: by "endorsement””

One legisl:tor made tha folrmy-:== “omment: Make them disclose alk hequire-

ments anc ther critioal Ancmmecion at the podint o] sake. Don'X go o044
and Leave ‘“he impontaiit detw.ls tc someone ekse.

The Benef——/Burden Salance

Participants suggested that "egisimtars have sometime:z focused too narrowly
on the direct cost of instai¥ing and operating a new regulatory program and
that inadequate consideratizr has been paid to the imdirect costs that

~ might ultimately have o be paid by —onsumers.

Cost zo taxpayers. Assurances that the occupational or professional

- group was prepared to &ssorb the entire cost of regulation through the
imposition of Ticensing -fees has sometimies been used as an argument
that the progrzm would arovize protection to the public at no cost to
the taxpayar. Such reasoning can be misleading, especially if the
cost estimates.onwmiz: fees are ‘hzsed fail to include the cost
of a vigorous inspscoTimn anc enfor—=ment service. Thus, the occupation
may gain benefit frumm -requlztion (Zhat is, the right to set standards

. that may serve to =xclude outsiders) withouz having to pay the price-
of enforcement or Zizcipline.

Cost vs. benefit tc consumers. Comsumer r~zoresentatives frequently
pointed out tha® the direct costs of operatrg a regulatory program
are likely to represent only a smai’l frectien of the social costs. For
 example, if r=guiatiom =nds to he exciusiomary, how will it affect
entry into the sccuaiam wr professior? How will it affect the in-

v migration of pract-oamers? What will T=e overall impact be on the
availabilitv, gual*y- amd cost of services tc zonsumers? Is regula-
tion likely to be zccompsEmied by ~astricTions =w advertising or on
other types of comzertizn? Wha% would wuch practices cost the consumer?

A CSfsetting possible mrgher costs, ars dhere 17kely to be savings to the .
consumer in the form of setter-qusliTied practitioners, improved service,
a decrease in the ‘imcizmmce af Fmaud, becter machinery for handling
grievances? ‘ . :

Consumer jmpact statemestt. A number of particiants urged that pro-

ponents of new regulatary schemes be required to provide.a Consumer

Impact Statement similar to the Environmental ‘Impact Statkments that
are now reguired in conjunction with major public works projects.

-15-

/

L a4 : SERY




Ther= is 1-ttle agreemeﬂt at present as to —h= Tzctors that should
ente~ into such a statement; ror is there an a~_qLa:e methedology for
collacting data, quamti©ving it, and preseﬁtlru it 'n.a form that wouid
be useful tn decision mzkers. Nevertheles. . ’ =F"or-z to devise some
type of znzivtic model, even & crude one, :ig=t uiTmately viels
sigrificant benefits to the pudblic. '

Peripdic Review and Deregulzticn

Every regulatory program shciuld be subject to paricc < review by th= iegis-
lature. Such z review woul: serve a two-fold purpose. a). deregu]a.non of
occupations anc professions ir which the need for reguiation no longer
exists and b) reform of boarcz that are not operatimg in the public interest.

Mandatory self-destruct provision. A-manc:tory self-destruct provisien
should be built into every regulatory statwte. This would Zemminate

the erabling legislation unless specificalmy comiinued by e legisla-
ture. [The Sunset Law enacted by the Colorado ==gislature n April 1976
implements this concept by t°rminat1ng the autfmrization of every:
regu]atory board and commission on a six-year txcle. Each =gency named
in the leglslatlon will cease to exist umless 73 andaue is specifically
renewed by the legislature.]

Under a self-destruct (Surset Law) apprwach, the primary emphasis wou.d
be .on determining. whether tme reer for »=2guiation continued fp exist,
whether the problem tha: has givem rise v megulation had be=n
ameliorated to a s1gn1f1canr degree, wher'i¢ - amy undesirable or
unanticipated side effects might make th: continuation of requiat1on
undesirable. . .-

One individual suggested tiwt the ob’ectives ~f remw.ation be sizted
as pracisely as possible z& Zhe tim¢. zacr ~eaulatory law is emacted.
The axtent to which these goalz werre met v ould canstitute the major
_basis for deciding whether or not ““m rag .latory law should be continuad.

‘Reform of administrative practices. The review of how well a program
is being adm1n1stered is semarzble T¥rom the fssue of termination or
“continuance. It'might be founc, for example, that there was a definite:
neec for the continuation oF regulation in ah occupation or profession,
_but that the manner in whicn tize program was currently being operated
was contrary to the public 1nterest The review process might 2xamine
such factors as the fairnmess of entrance quaiifications, the.quality
and fairness”of examination’ prn@edures, whether the rules and regulatiess
B served the interest.of the pubiic or ¢© the regulated group, and whether
the ‘public had been activaly inwolved in the ruhpumaang prucess. Th=
review might also cover tme aciMivities of the bemrd in disTiplinary
matters to determine whe=tter acuions taken were o protect the interesxs
of consumers or to enforce vules whose main purmse was to restrict

,. ! | 3 :
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competition. Such a review might leas to recommendations for change
and the establishment of a mechanism to insure that these were
implemented. '

The‘certain knowledge that every program would be reviewed per-odtical’y was
regarded by some participants as the leverage ne=ded to motivaie poard members
and staffs to show greater concern for the public interest, bezause “mobody
wants to look bad in a -public forum.” Someone moted that "Unl:iss the threat
of termination.is credible, it is not 1ikely to wawe much impact an what
boards do:" It was suggested that while termination may sometTmes occur, a
more Tikely and more constructive outcome of +the ‘review process wsuld be the .
development of a "bill of particulars” for each bmard covering a~=as where the
legisiature considered change desirable. Some =i these recommencztions would
be implemented through legislation or rule chamnges; others could anly be
assured by the installation of an effective morizoring system.

The Decision-Making Process.-

Legislators and other state officiais were in supstantial agrassent that
existing procedures for determining whether or meT a new grouf shiould be
licensed were generally unsatisfactory amd'needed to be ‘streengimenad. The
problem lies to.a large extent in the -inability of legfislazive comri ttees
to study requests for licensure in sufficient dmnth to mak= saumd decisions.
Participants observed that legislatiwe cogmmittees are overmurazned and
usually lack the time, staff, and resources to prube as des=ply 25 may be
necessary jnte each request for regulation; prupuments of the Tegisiztion
are usually well-organized and have zhe resources 0 devedop @t present
& strong case on behalf of their pruposal; apposifion s more Tikely to

come from other professional groups seeking to priutezt tiesir cwm “turf" thmn
" from consumers or the general public: and tme puzstic is usmai y mot organiz=d
to analyze or to .take positions on pending legisizziion. ~oOr Tw=se and otf=r
 reasons, legislators are likely to hear one-sid=t I=stimomy from witnesses
marshalled by the trade or professiomal group sgunsoring tne “egristation.

To strengthen the decision-making pracess and'to wmsulafe the decision makers
from some of the pressures now brougnt to bezr on them, twz mvenuss of
relief might be explored:

Create a commission, operating outsids %iwa rovalar, commiTizes Struczur:s
of the legislature, to consider all remwests ror mew ~ecuizmiary legis
lation or changes in existing legislatizm. The commission might be
given the responsibility of investigating thorougitly tie need for

. regulation and, if regulation is required. recommending: the: type most
apprapriate for the circumstances. The commission stiuid seek to
elicit through public hearings the views of all parties of interest,

. ,including related occupations and professions as well as rmsumers.
It might also seek information from other states to kearn:wmat their
experience has been, whether licensing amelioratex the pressiem, and

, what lessons might be learned that-could make for greater =ffectivemess.

36
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Commissions of th1s type a]ready ex1st in at least two states. In
Virginia, for example, the commission makes its recommendations to the
1eg1s]ature, which then acts on the proposals.. In Minnesota, the
commission is empowered to determine adm1n1strat1ve]y whether the
regulation of certain health-related occupations would be in the public
interest and,eif sc, how such regulation should be handled.

Develop guidelines and ¢riteria to aid the decision-making process. As
noted earlier, advocates of regulatory schemes can be expected to present
the strongest possible arguments in favor of their proposals. They may
cite facts that suppert their position and ignore or play down those
that might lead to a contrary conclusion. Emotiopal appeais are often
used, c1t1ng examp]e< that cannot be readily documented.

An effort should be made to establish an orderly 1nformat1on gather1ng
-process that mignt be used in conjunction with a study commission.

For example, an Applicant Group Questionnaire might be devised that
would elijcit from those seeking to become regulated all information
deemed relevant by tte legislators (or by the commission) to assist -
them in making inforred decisions regarding the merits. of the appli-
cation. Data providad on the questionnaire should be available for-
examination and challenge by opponénts. ~ It should, also be possible to
develop criteria to aid in interpreting and evaluating the response, -

/

~ DRAFTING THE REGULATORY L%N

Two viéwpoints were =xpressed with respect to. the nature of the regu]atony
law. One argued that the. law should be very specific -- the more specific
the better. Another held that the law should be quite general and that
specifics should be handled through rules and regu]at1ons

+

Those favor1ng specificity po1nted to the way in which boards have often
abused general grants of authority to subvert the legislative intent.
Given the lack of effective machinery to insure accountability of boards,
these individuals feel that a specific law is the only safeguard against
abuse. One ]eg1slator said: Govennment by nuke L5 not what citizens
expect.

®* Those favoring more .general regu]atory laws note that it takes too long
to get a law amended. Regulations on the other hand can:be modified

, ~ quite rapidly in response to changing conditions.. While legislators are
"poorly equipped-to prescribe specifics, professionals are able to do so
on a day-to-day basis. An adm1n1strator observed

. Unless you have some £atttude in ihe statutony deﬂegat&on 05

) authority, you'sie going to go back to that Legisfature again

‘ and, again. And every fime you go back, you open youAAelﬁ up
20 amendments. You centatnzy don'% want to do that. It's
_dOWHh&ghI dangeious . :
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The danger of granting too broad authori%y was recognized. One 1ég‘is]ator
suggested: : '

. Tny zo. delegate specifics, but be.specific in tewms.of what type

04 negulations are {ntended. ‘ .-

-

Another 1eg1‘s]-ator' said: . -

- Legistation shoutd be general only where no caitical policy
questions are Lnvolved. . :
‘ \

A consumer official stated that in his state the statutes are too general:

They mandate a broad range of discretion to boards acting under .
the guise of rule-making power. Boands decide for themselves '

whethern on not they have authonity to prohibit advertising -- ~ -

* whether o not that has any helevancy to making an optometrist.
a good optometrnist on protecting the public from incompetents.
I'm convinced that the statute must be expficit fo prevend
boards gnom going beyond,the Legisfative. intent. :

A legal officer cautioned against vague or overgeneral statutes:

The statute has goit to be pretty definife in onder Zo be sus-
tained. Othewise it may be declared constitutionally defective..
A person has got to know what the guidelines are. He's got Zo
know what he cdn and can't do. 1§ it's not barred by statute,
he'l say you never told him what he could do and what he,
coutdn't do. So it's umconstitutional. He hasn't got due
process. : : _ Lo

But at the §amé time you cannot by statute define every act of
conduct, every possible event that might occur. We had a case

. where we charged a physician with 'unprofessional conduct in
the practice of medicine.'  The man commitled some heinous
cnime, and the court said it doesn't have to be specifically
dedined, non does it have to be in the practice of medicine.
Some acts are 'unprofessionak’ pern se.  But you've got Lo -

" have guidelines. - Otherwise the practitioner £s 4in a never~
never Land. We have tried to Lay out guidelines statufonily
and we've Laid them out in the regulations. We've gone %o the
appelate court and all the way to the U.S. Supreme Couwrt, and
we now have it down to a point where it 48 constitutionally sound.

Observations Regarding Specific Elements of Regulatory Law .

When participants were asked which elements oAf a regulator)c law should”be -
general and which specific, there was substantial agreement that the follow-
~ ing should be specific: | . '

19
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Purpose of the legislation
“Composftion of boards

* Terms of board member

* Grounds for removal of board member
To whom board is accountable
“Grandfathering" -

.Hearing and\appeals-procedures

With respect t0 most of the other’ ‘topics raised, there were sharp differences.
Some thought the following topics should be covered in the law (specific);
others felt that they would be better handled through rules and regu]at]ons
(genera])
-® Def1n1t1on of practice

Authority of the. board and; scope_of its jUrisdiction

"Duties and responsibilities of board members
Qualifications of licensees
Reciprocity'and/or endorsement

Test content ° : o S

Fees and changes in fee structure

“Grounds for disciplinary action

~ Three topics that generated consyderab]e discussion -- qua11f1cat‘ons,
grandfather1ng, and /licensing by subspecialties -~ w111 be discussed below.

_ Qua11f1cat1ons On their worksheets participants were asked to 1nd1cate
which qualifications for licensure they regarded as most defensible and
least defensible. Education, training, and experience were considered
most defensible, while age, sex, citizenship, and residency were judged
to be least defensible. The moral character requirement proved to be
highly controversial. Some respondents felt that moral standards were
relative and that it was difficult to legislate such standards or make
obJect1ve Judgments adm1n1strat1ve1y Those who did feel it was
important to examine this element in connection with the licensing
process sometimes <indicated that they were aware that rigid requirements.

. might cause undue hardship. For example, the prevision for denial of a
license if a registrant has been convicted for any cause, even for an
offense unrelated to his professional practice, might cause such a

- hardship. Some participants.seemed to favor limiting the conviction

. requirement (e1ther before or after licensure) to offenses related to
the.individual's occupational field. The complexity of the moral/
turpitude question and the strong views held by some 1nd1V1duals suggest
the need for ;innovative thinking on this issue. :

39 . N
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- Grandfathering. While most people felt that 'qrandfathering"wahould be
dealt with specifically in the law, it was mot clear what the provisiion
of the law should be. Some\felt that grandfgThering had =0 be accepted

_ as a matter of practi- 21 politics; otherwise present practitioners :
might be harmed. Oth -s strongly ahjected to grandfathering on -
principle and wouid r -quire all Jic=nsees to m=et the prescribed L
standards. Ways need to be found 2 prevent Ime disenfranchisement - L
of existing practitiorars. Several people suggested that registration /
be poy&jdered @s a possible solution im situations where large numbers =,
of individuals are already practicimz. Under a registration approach,
all practitioners wowld be registered and allowed to practice until
such time as verified complaints were r=cefived. Thus, the regulatory
mechanism could Tacilitate a weecing—0:it procass without subscribing
to the fiction zhat all practitioner: ~ad met a specified set of standards.

Subspecialties. Showld there be a = broad occupational orlprofeSsiona]
categories or a larger number of subsrecialties? Most participants felt
that it was desirable to keep categories broad and the number of boards
to a minimum. However, several commented that subspecialtie would

~ probably become a necessity.as soristy becomes more comp]ex.r It may
bacome feasible for am individual t=: me expert in some specialized
aspect of a profession, without necxssarily being Ticensed to practice’
in the entire field. One said, The mubfic ought to receive what it

pays for: N :

A Guide to Drafting Legislation . - L

Participants recognized that many of’ the problems inheréent ‘in the ‘regulation
of occupations and professions stemmsd from the way in which the basic
legislation had been drafted. Some Teft that mode]l legislatiom or a uniform
licensing law might be the answer. Dthers poimted out that, because of the ~ .
tremendous diversity among the occupations ‘@nd professions subject to reqgula-
“tion, it might be zreferable to deveiop & guide for the preparation of
licensing legislation. Such a guide mrigh point out the major topics that .
need to be dealt witth, what the issues.ar=z, indicate altermative approaches, .
and suggest what tme implications might b shou7d one approach be chosen
over another. For -example, such & guide mright discuss a variety of possible
licensing requirem=nts amd point out ime guestionable legal status of certain
requirements and arguments for or agafmst others. Thus, the legislator could
tailor the legislation to the situatimm in lhis own state, cognizant of.
practices that had been tried elsewher=, recommendations of experts, and
alternative strategies open to him amt what their possib]eiramificétions
might be. ' o,
" Legislators and legislative service agemcies are frequently presented with -
- copies of proposed laws dirafted by trade and professional associations or '
enacted by other states. A guide of i type under discussion would provide
a systematic way to rewiew the major provisions” of the legislation and ferret .
\ 40 |
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oat those that were defect1ve or- otherw1se undes1rab1e Alternative pro--‘
visions could then be drafted that wou]d better satisfy the 1eg1s]at1v
‘ 1ntent -

REGULATORY BOARDS o o | .

v
-C/v,

More time was deVoted,to'boards than to any other topic. Questions such as
‘the following were raised: What should be the .function of boards? Should -
" they be advisory or decision making? How ‘or by whom should they be consti- .~
~tuted? What- qua11f1cat1ons should members have? How. 1ong should members S
'serve7j%what can be done to make boards more’ accountab]e for their act10ns7 -

«These‘quest1ons are 1nterre1ated andythere is no simple way to summdrize-
-the diverse viewpoints and concerns expressed by participants at the various
meetings.  These broad questions as well as:others will be d1scqssed be]ow, ‘

C e ~—

-

Funct1ons of Regu]atory Boardsl‘

A number . of participants asked for c1ar1f1cat1on on the, function of boards.
They said -that unless one understood’what boards were supposed to do, how -
could one.make appropriate appointments or hold boards accountable? - The..
discussion focused on three genera] areas of. respons1b111ty |

., Estab11sh1ng qua11f1cat1ons and standards S1nce boards are: expected'
: to protect ‘the public agairst incompetents, it follows that they have
* a _responsibility to determine the/degree of expertise required to
. provide minimally. acceptab]e/serV1ce ‘Should such_determinations be
‘left to the subjective. judygment of board members or can it be done by
some more objective method _possibly utilizing job-analysis-data?

*\\Bgards are also ex ted’t’ establish procedures for determining’ =
. comggtence’and’tozg§§m1ne individual app11cants to determ1ne whether
~ornot they meet the board s standards _ : _
' Beyond estab11sh1nq an app11cant S 1n1t1a1 competence, boards also have

~+ a responsibility for mak1ng sure that licensees: have maintained their
competence ;_ ~ , .

Sett1ng standards of conduct. A 1ega1 officer noted that due process
requires that a pract1t1oner know in advance which activities are.. :
permitted and which are proh1b1ted "He recognized that-it‘was 1mposs1b1e _
" to set forth .everything a practitioner could or could not do.  Howeve '
~ he felt that the statute and the rules. and regulations shﬁu]d prov1den\\\\\/)
clear guidelines regard1ng the Ticensee's professional copduct. Viola-
- tion .of the guidelines wou]d constitute the bas1s for d1sc1p11nary act1on

' ;Not-everyone agreed. Be]ow are the views of two part1c1pants
. o g / A - ' R ' o
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The problem comes, as T see it, in setting up all the powers
to control what he does within his progession: what fees he.
can charge, whether on not he can advertise, or whether he '
can make home visits. These restrictions interfere with the
free practice of the profession and are not necessarnily in

" the best dinterest of sthe pubfic. ' S

_ ‘ o, ‘ o _ . .
1 can see checking up on qualifications, but 1 don'it agree
Zhat the board has. any business fmonitoring a professional's

practice ~- especially in areas that are not refated Zo Zhe
patient's well-being but more to the economic interests of '
the group... . v - S

A . >

i
. L &2, o .
 Regulating the profession to protect the consumer from incompetence,

- Fraud, and deception and to maintain the standards of professional
conduct promulgated by ‘the board. Some participants felt that, to
fulfill. its responsibility to consumers, the board should serve as an .
intermediary between the public and the profession when there are
complaints of unfair trade practices, unprofessional conduct, shoddy
workmanship, and the like. The board should provide the public with
a vehicle for maintaining the integrity of the trade or profession

‘vis-a-vis the profession. Participants who did not subscribe to this
yiew maintained that boards were never intended to serve as small
claims courts or to adjudicate commercial disputes between buyers and
vendors. . ’ , L m

Violations of board rules and regulations dealing with professional’

" conduct-also need . to be investigated and appropriate disciplinary action
taken when warranted. - Participants differed widely over .the extent to

.. which thevboarq,itSe]f'shou]d\tonduct investigations and hearings and -
the 'extent to which these functions should be delegated to a central
investigatory unit and/or to qualified hearing examiners. o

1;:0ther functions. Oécasfonally mentioned were suchkdther functions as: .
'* Upgrade thé,prbfession;<‘lmprbVé the public image.. _
_* Disseminate information abbﬁt'kequirementS'to the -public. |
" ®* Keep industry informed ‘about innovations and new laws passed
by ‘other jurisdictions. 3 v S ‘
"Participate in manpower p];nninéi: ;

! »

Degree df.AUthority: AdVisory or Décisioﬁ\Making?

There were three schools of thought about Qﬁether,boardsvshould_be_advisonyv

or decision-making .-bodies. ‘One group thougﬁ¢ that boards should ‘be advisory -
to an individual or group that had the decisipn-making power. - A second group
felt that boards should be autonomous and have full decision-making authority.

o o T




The third group held that in pract1ce it made 11tt1e d1fference, that either

system can work.

T

Adv1sory boards Such boards'prOV1de needed profess1ona1 1nput regard1ng
such matters as qua11f1cat1ons, standards of competency, and definition

- of acceptable pract1ce3 ‘but /they cannot take independent act1on‘ Recom-

mendat1ons of advisory boards provide the basis for action by an agency

“administrator, commission, or some other authority. Such recommendat1onsV
"should be a matter of puP11c record

SNy

r

While a number of participants said they wou]d prefer to. have a qua11f1ed :
adm1n1strator with access to an adv1sory board, a d1ssent1ng v1ew ‘came
from an administrator who said: :

When push comes. to shove and the Ztcenae isn't &Aéued I'm
the one who's heAponALbze 1'd nather have the board involved
50 thene's some give and take. . Sometimes I'm neaponALbze -
on administrative mattens -- and sometimes they'ne nesponsible
on professional mattens. That's why 1 steen away grom strnictly
advisony boands. When they, have to pass on their own rules or .
have to decide the fee should be $10 on that a college degree:
A5 nequired, 1. find-that they are mighty careful Zo do what
they conALden &Lghi They know ihey e anawenab&e 6on thein
dQCAALOHA

‘Autonomous decision-making boards' Advocates of this approach felt that

once a respons1b1e board was const1tuted, it should have.full decision-

.mak1ng power. It should strive ‘to balance the interests of the pro- -

-fession and the interests of the public-and tilt-in the direction of .

' _the pub11c interest where the two come into conf]lct S i'-

2

Somé felt that only profess1ona1 boards should be dec1s1on mak1ng A1l

" others should be advisory. | There was general recogn1t1on of the need
- for autonomous . boards to be accountab]e, either. to the agency head, .the

-1eg1s1ature, or the executive. “Abuses are most likely to occur when no -

. provision is'made for monitoring the activities of the board or when

the accountab111ty mach1nery breaks down

Makes no dlfference Those who felt that e1ther system could work
pointed out that: adv.sory boards. are not without political clout. If
the administrator: ignores their recommendat1ons, board members can

- bring pressure to bear through legislators or the executive.” No ~
~ administrator wants.to get into a fight with his advisory .group -if he

can help it. If.they are pers1stent and have a plausible case, they -
are likely to get their way eventually. A legislator said, It doesn't
matten as Long as all decisdions are éubject to neview by some ouenétght~
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Compositipn of Boards

: : | - . v _ ,
The -precise makeup of boards &as not discussed so muCh ‘as where the jomina-
tions came from and who did the appointing. There/appeared to be sone
‘sentiment for a three-way split in board compos};%gn: one third each from
the’ trade ‘or profession, fromfre]ated occupatiods, and from.the publjic sector.
~“Under such an arrangement, tife occupational members would have to-conince‘.

~ either people from related professions or from the public group that what
they wanted to do was sougﬂ’and in the public interest. In additioi;.
consideration should be given to appointipng representatives from st te

. agencies and from the educational community, but not from proprietayry -
training schools. = / i S : o [ -

~ No one with an obvigﬂé or apparent .conflict of interest should be ppointed --

“such as a person whg sells supplies to practitioners or who has anjinterest
in a proprietary school.. ‘Anyone who has been convicted of injuring the

~ public physicaliy or monetarily Ain. the practice of the occupation.or pro-

" .fession should also be excluded. There was a difference.of opinioff as to . .
whether ho1ding.0ffiCe in a tfade or professional association should .
constitute automatic grounds—for exclusion or resignation. Sever#l'partici— ’

- pants thought, that the distinction between present officers and, former - .
officers was an arbitrary one and that neither group should, be automatically

~excluded. They felt that the appointing authority should be free|to select'
the best qualified person. One person remarked, 1§ he happens fo|be an
0fficen, s0 be it. ‘ - -

" There was .some discussion of making boards broadly representativel of various -
interest groups.in the occupation or profession. A cbnsuaer official said.
that an effort’was being made in her state to put a pharmacist from a cut-

_rate drug store on.the pharmacy board and a chain optician on the optician's
board -to provide.input that has heretofore been lacking. A second consumer °
official disagreed with that approach. L

. - Both groups are out Zo maximize profits. Neither group Ls Likely
/%o be charitable as far das the consumer is concerned. There's no
E/’ neason why every cafegory, such.as chain-stone druggisis, needs
/o be nepresented. What you want are practicing. phaumacists: who
'}/” understand how the function of a Licensing board differs grom that

/" 0f a professional association. The former should Look out forn the :
. interests of the consumer, the Latter fon the internests-of the
. prOfession. 4 S ' : i -

" There wés_considerab1e.discu§sion on the merifg\Bf“havjng public Hembens on
regulatory boards and the qualities that characterize ah'effectivé public .
member. The topic of "Public Member" is dealt with on page 3]"~\\. '

a4 |
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Qua11f1cat1ons of Members

‘A board member needs both technical expert1se and broad exper1ence ‘Five ~
years in the profession and at least two years in the state was suggested
as a reasonable requirement. Several participants cautioned against
‘excessively stringent experience requirements because these would automati-
cally preclude the .appointment of younger practitioners and women. The
tendency to choose older practitioners perpetuates the status .quo. Jne-

- person said that older members should be disqualified "because they are
usually out of touch with actual practice and are 1ikely to write obsolete
exam questions." A mixture of younger and older members on a bdard was -
thought to be best. . L .

F0110w1ng are a number of other qua11f1cat1ons or.attributes that were
mentioned: _ _ , - /

d i
¢ Membersh1p in a trade or profes51ona1 assoc1at1on shou]d not be a requlre-‘
ment. Indeed, it was noted that recent Supreme Court’'decisions had raised
.constitutional quest1ons about due process protection of nonmembers when. -

- a regu]atory board is made up entirely of members of an assoc1at1on

Ind1v1dua1s shou]d not be narrow]y part1san on beha]f of a part1cu1ar
. group. v | | , ‘

'Members should have an&interest/in the regulatory aspects offthe;trade
~or profession. ; N ‘

o

® They should befwiliin XQ\:evote the necessary t1me to board act1v1t1es
age 1nte111gence

. They shou]d have above av

They should have a des1re for pub11c serv1ce and be w1111ng to 1earn

\\x I .
They should be 1eve1 headed, consc1entmous, obJect1ve, have a record of .
._fa1r p]ay, and .be act1ve in profess1ona1 and/or commun1ty affa]rs '

One off1c1a1 who 'is 1nvolved in screening prospect1ve board members sa1d that
_he regards att1tude as a most important characteristic to look for. He -
always asks a series. of questions to get the candidate's views about. such
things as advertising, entry-requirements, and the Jike. For example, in
_interviewing a candidate for the Funeral Directors and Embalmers. Board, he
‘learned that the candidate was in favor of requiring a bachelor' s‘degree .as

a condition of licensure. Obuiously, he said, we wouldn'z want that man on. .
our ‘board. Thenre's no relationship beIWQen Auch a broad, nonApec&ﬁ&c ‘
nequamemenx and the public interest.

/.

!
-
f

Appointing Author1ty :'

: The predomlnant v1ew was that board members shou]d be appo1nted by the governor
Some added, "with the concurrence of the 1eg1s1ature "A number of part1c1pants

4;) § | R
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decried the politics that often come to the fore during. the appointive
process. One official said, .Peopfe who make substantial contributions are
often appointed with no .scruting of thein qualifications. Some felt that
there should be "a civil service type of evaluation." Others felt that it
would be preferable that appointments be made by the individual to whom the
,appointee would ultimately be responsible -- such as the agency head. Most
participants seemed resigned to the fact that almost any screening process -
would be subject to political influence. o . o

A: consumer official reported that the governor of his state had\abolished
_the;patronage office and that all board appointments were being made

strictly on-merit. .The Governon does not know, non does he care, to '

which party the appointee befongs. ALE he's concerned about are the -
individual!s qualifications and willingness to serve in ithe public interest.
He stated that no special weight is given to associational or legislative
endorsements. Unless the candidate exhibits a“positive, public interest
orientation, he'll probably be "passed by." : - :

" The experience of this official was viewed by-others as atypical. ' Most mar-
ticipants acknowledged that recommendations from trade and-professional
groups ‘do recéive special considerat¥on. . In some instances, the appointing
authority is;required by statute to make appdintments from lists submitted
by the r&Tévant occupational group. However, even when -such consideration
is not statutorily mandated, there ssems to be a disposition to do sc anyway.

.

:’____/“-—' ' . .

Term of Office . _ o ‘ | S

Most participants agreed that there was value in_turnover. - There should be
‘Limits, said one individual, 80 that the same individual doesn't senve fon .
30 yeans.- - The most common suggestion was a maximum of two (and not more ",
than threej terms of three or four years. -There should also be a 1imit. on
the number of consecutive terms. - These limits should be made clear to
appointees at the time of appoeintment to avoid misunderstandings and hard
feelings Tater. o S ' s ' E

" Grounds for Removal
Thq_foT]owing wére,mést frequently.mentioned-aé_grbunds for removal: -
* Failure td'attend-méetings v
* Failure to pay attention to duties
* Failure to function in an effective manner’

.y

it-Was suggested.;hat'a_code‘of ethics be drawh up.to~defihe5f0r board members . -
_their responsibilities and the 1imits of their authority. Failure to adhere -
to' the code.would be adequate basis for removal. The code might spell out

. 46
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such offenses as: unbecoming conduct, harming the public interest, gross’’
=-/ " misconduct, malfeasance, and conflicts of interest. The foregoing were.

recognized as rather general charges. More specific.grounds for removal

might include such acts as use of position for self-betterment in private

life, accepting bribes, and Teaking information. -

Orientation of Board Members

b

Board members need to be oriented to their duties and responsibilities in
"a systematic manner. For example, they neéd to understand the regulatory
statute under which they operate, the rules and regulations of the board,
the administrative procedures act, and other general acts that govern their
condict and procedures.. To increase the effectiveness of board members, £
they should be given-a clear understanding of hearing procedures and other
_ practices related to regulation and disciTline. A background in relevant
. court decisions and opimions issued by th=sattorney general's office was
" also deemed to be he=lpfisl. - ' ' :

- Board members who mist prepére competency exéminations or partitipaté'in '
_practical examinatians should be given training in test -construction and
an understanding of professional standards that apply in this area.

R

VAccounfabi]i;x .

There was no disagreement with the concept that boards should be accountable
~ to someone, but many different ideas were advanced as to whom it should -be.
One participant noted: : ' _ o -
1§ any -accountability exists at present, it is most Likely to.
the practitionerns on to the 'professicnal association-the board
44 -supposed to negulate. In this context it.4is possible fon
the profession to create & boand, direct. its function, and use .
the board as a means to enhance the profession and protect the.
| practitionens. . o ' . -

A contrary yie@péknt was ‘expressed in the following way:

You dne assuming that these boards wmmwe not going to be geneﬂhﬁky//
§ain to the pubLic. And you are assuming that they are goding to’
" be mone susceptible to industry.pressune than the Legisbatuwre. . -
1 just don't think that is thue. 1 think you are-going 1o f4nd
the same probfem with the umbrella agency that you have with
independent boards. In gact, 4if the Legislature gets Anvolved
" in makiny detailed nules and regulations, it weil be worse stitl.
(Thene’é_nO'gheck on’ what they may do. S
__/ :.' /'. . . - ‘- . . .
Suggested apprqéchesrwere discussed and are summarized below. It was .
recognized §hat*aR£fwi]1 require further study. ' - - S
PR T S . . Lo

K
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Gubernatorial responsibility. Boards should be responsible to ngullr ,
time elected official,.who should also have appointment and removal /
powers. A representative from the governor's office should be'present-”
at all meetings. If the governor receives many complaints, or if he -
receives unfavorable reports about the boards' actions from his -
representative, he is likely to investigate and see to it that the

matter is straightened out. If board members are not responsive, he

‘can remove them.. - o

" Agency or departmental responsibility. A1l boards should be account-
abTe to a public agency that exists on a full-time basis and that has
pablic visibility ad public rasponsibility. The.agency should
ronitor the activities of all boards to see how well they are carrying
cut their mandates. The- agency *should have power to review all =~
proposad rules and regulations and to challsnge orders that are deemed

- not to be in the. public interest. A represzntative of the agency or
department should be rresent at all board meetings and a :transcript
of| the meeting ‘should=be available for review by the agency staff.

A [further tool for -effectivé agency control over boards would be to -

_ gjvé the agency dircctor-power to hire and fire board staff and to
recommend promotions. IT a boar i has power to hire and fire its own
jﬁaff, the loyalty of the staff can be expected to lie with .the board "

ather than with the state. Staff members beholden to a board for

/Job security and recognition aré 1ikely to identify with the occupation

\and profession rather than with the public. Placing staff members
under the agency head increases the 1ikelihood that they will see
their.primary responsibility to the state and to its citizens, rather
“than to the association and its members. The agency head can hold
his .staff accountable for keeping him inforped -and for administering

~agency policies with the -public interest foremost at all times. .

Legislative oversight. Since rules and regulations of boards are .
really laws, there was considerable support for the idea that the
legislature should either review rules beforehand or at the very
least approve them after the fact. Critics of this approach point
out that legislators are already overburdened and that reviewing all

- rules and regulations beforehand would be tantamount to amending the
statute at every session. After-the-fact review was also questioried

. on the grounds that legislatures are not in session continuously, so’
that bad rules might remain in effect for some time until the legis-
lature could act on them: The legislature's control over the purse
was .also cited as an accountability device. It was suggested that — ¢
if.all boards had to justify their budgets to- the legislature, as do
other governmental agencies, this might give that body. some measure .
of control over their activities. ' ' ' : : '

- Independent commission. ‘To avoid~the-po]itica1fpressdrés'to'which.
‘both the legislative and exécutive branches are subjected,.it was
proposed that oversight of boards be delegated to a commission of .

| ~ s
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\\outstand1ng laymen with no ties to any of the regulated professions
‘or occupations. Members would be appointed by the legisiature and
‘serve relatively long terms to insulate them from political pressure.
Under- this plan, boards would be advisory with the decision-making
‘power residing in the commission. &oards would provide professional

o and technical input as they do at present. Their recommendations
- would be reviewed by the commission staff to determine whether or

not ‘the proposed rules were in the public interest. Critics of this

approach called attention to .other types of commissions -- such as ..

those responsible for public utilities -- and asked, "why ‘haven' t

these served the public interest?" . -~ -

Attorney general. While the attorney general was not perceived as a -
total accountability mechanism, many people felt that he could play
-an important role in protecting the:public interest vis-a-vis boards
“that might be inclined.to use their-powers for selfish ends. It was

- suggested that a representative of the attorney generaﬂ S off]ce be
present at all board meetings and advise the board immediately if an - -
action under- consideration might not: be in accord with the statute or
cou1d be considered contrary to publnc po]1cy

A number of part1c1pants 1nd1cated that in their states the attorney -
general's representative functioned very much iike a public member.

‘It was also suggested that all proposed rules and regulations be
reviewed by the attorney general's office to determine whether they
were within the scope of the law. - In some states, no proposed srule
can go to the pub11c hear1ng stage unless it is cleared by the attorney
general. However, it is customary fdor the attorney general to confine
his review to the legal aspects of the:proposed rule, not to its
merits from a public interest v1ewp01nt

A frequent criticism heard of autonomous boards was ‘that they usua]]y
retain their own counsel. instead of relying on the attorney general's
Joffice. Independent counsel is more 1ikely to do whatever the board
wants done, including efforts to circumvent the law or the Tlegislative
intent. Such occurrences were Tess 1ikely when boards had to re]y on
the attorney genera] .S off1ce‘for 1ega1 serv1cas.

N

Ombudsman. A ‘number of peop1e -- especially consumer representat1ves --
seemed conulnced that the most effective way to maintain accountability
was through™an aggressive ombudsman-type agency‘that would .be equ1pped

o play an adversary role whenever ‘regulatory boards proposed actions .
,not deemed to be in the public interest. One official noted that it
is unrealistic to place the burden-on one or two part-time public
‘members who' lack the .resources to do needed research or to mount an
effect1ve counteroffens1ve that may involve 11tlgat1on ’ :

f To back up the pub11c members (or to’act on beha]f of ‘the pub11c even
when- there are no public members on-a board), there should be some .
. type of consumbr agency w1t//adequate resources. to mon1tor board

49
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activities, do the necessary r=search,-appear at hearings, and
jnstitute injunctive action when\appropriate. Examples of this
approach, cited at the conference, were: 1) the Massachusetts Con-
sumers Council, which is an official agency empowered to-intercede on
behalf of consumers before all state\regulatory boards and commissions,
- 2) the Public Advocate in New Jersey,\an independent official of the
Zgite[government who works closely witk the Department of Consumer
airs. '

' _PUBLIC‘MEMBERS‘ON REGULATORY BOARDS

‘The prevailing view was that, until recently, public members have not made:
a significant contribution to the operation of 1icgnsing boards. This was -
attributed to the fact that most appointments have heen political in
nature, without any serious effort to match the indi jdual to the job in
terms of interests or"qualifications. As a result, most appointees do not
have the background to' understand the problems-and issues-and few appear

o have made a serious.effort to find out. Attendance records of public :
members’were reported as poor, and there was little evidence that they have
been able to. contribute to the work of their boards. Typical comments . '
“about public members were: . T : S '

Don't know why Ihéy are there.
Uningormed, easily swayged.

vegeﬁ to the professional mémbenb...,oﬂten mone pnoihduétny
than the industry representatives.

Poon attendanqé\necond, _

! ..|. : . ) ’
Showed more conﬁ%denaxxon fon Licensee (in disciplinary
proceeding) than circumstances warranted.

- There was considerable discussion as to what the roie of a public member -
. should be. It was generally agreed that until the rolie was clarified, there
would continue to be controversy about the usefulness of having public '
members and the qualities needed. Following are some paraphrased observa-

tions on this topic: ‘ . ~ -

~® He should be a “watchdeg" to makevsure“there‘is’no whitewasﬁing of a
professional by his fellow professionals. ] '

* He should "blow the whistle" .on a'board that s déing its powers foir'_ﬁsh :
“selfish ends, either to limit entry or_restript_competition.

* ‘Participate in diséip}ipary hearings, contribute consumer viewpoint,
and help make decisions regarding -guilt or -innocence and-appropriate -+ = .
sanctions. . : : S e
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" In policy formulation and rule making, he shou]d see that the public
interest is foremost. - o . .

Shou]d ‘not be 1nvo]»ed in prepar1ng competency exams, but may raise
questions about proc dures used -- such as "are they job-related?"

v A
Should not pass on qual1f1cat1ons of app11cants, but may raise question§
about qualifications and standards used. When he notes restrictive
requirements that are not in the pub11c interest, he may seek to have
them modified or. e11m1nated o

As noted earlier, one participant expressed the view that it is unrealistic
to place such a burden on the shoulders of one or. two part-time public
members. "It's more than any one person can:handle." . This individual
suggested thHat ways need to be found for the public member to tie in with
the existing structure. For examp]e the -public member might seek the

- assistance of the attorney general's office, which often has the r1ght

to declare a proposed rule contrary to legislative intent or to give an
opinion regarding its corstititionality. The consumers council or public
-advocate -~ at the behest of a public member -- may decide to file a brief
or take appropriate legal ‘action to block a board action that does not

' appear to be in the public interest.

" To remedy some of the shortcom1ngs and problems prev1ous1y noted, action
is needed on three p01nts selection, tra1n1ng, and support services.

Selection. The 1dea1 public member.is one who is well-informed,
.dedicated, and~willing to devote time and energy to the a551gnment.
_The ranks of retired persons offer an exgellent pool of potential

taleht. In screening public members, the following considerations

were suggested: .

- Su1tab1e educat1on, experience, and background to. understand ‘
what is going on ,

M Interest 1n part1c1pat1on

'Proper att1tude - strong concern- for the consumer

* Record of effective community service; someone who knows how .
’ to get. th1ngs d ne within the governmenta] or commun1ty
structure ‘ v

©

°v'Adequate t1me to deOote to this act1V1ty

Orientation and tra1n1ng Too frequent]y, the - pub11c member 1s
appo1nted and forgotten. It was. suggested that public members be
sworn ‘in as a group with fanfare and charged with responsibility of
Tooking after the interests of the public. A "Public Member Caucus"
.was described as one way to build an esprit de corps among public
members and as a way to- acqua1nt them with their duties and respon-
s1b1]1t1es and the resources available to them." :
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Support services. Unless public members have access to independent
sources of information, they will be dependent on other board members -
or on industry sources for facts and possible alternatives. -Public

‘members should learn how to utilize such agencies as their own

" Department of Consumer Affairs, the Consumers Council, and the

" Federal Trade Commission as sources of information. Since clerical, —_—
secretarial, and research assistance may not be readily available
from the board staff, alternative sources for such services should

. be provided: ' o ' - :

A

Considerable optimism was expressed that with proper selection, training,
and support services public members could make a significant contribution
to the work of regulatory boards. However, for the public interest to be
-served effectively, public members should ‘work closely with other agencies
of government since these are usually in a better position than they are
to intercede on an administrative or legal level.

!

FINANCING REGULATORY ACTIVITIES

'There were three, schools of .thought on the topic of financing regulatory

. activities: that boards. should be self-supporting, that all regulation
should be paid for out of the general fund, and that a -combination of the
two “approaches ‘should be used. - . - ~ C '

Regulatory activities should ‘be self-supporting.. - When regulatory
statutes are under consideration, proponents often argue that the .
activity:will support itself and will not constitute a drain on. the
~ taxpayers. This suggests that practitioners in an occupation or
profession often view the license fee as a special tax on themselves
to make regulation possible. ~Those opposing exclusive reliance on
fees argued that under such an arrangement those being regulated’
became clients of .the board. The occupational group may then seek”
to dictate how funds are used and may resist raising fees-even if
needed to carry on an adequate ‘inspectional program. -Several partici-
;. pants mentioned that exclusive reliarice on-income from fees ultimately
' ‘gives the occupational group a sense of control -- that the board is
"theirs" to be used to promote their special interests rather than
the interests of the public. - - o ' : : o

Regulation should be paid for out of general funds. Since regulation
s intended to protect the public health and safety, everyone benefits.
The cost should-come from general funds just as police and fire pro-
tection do. . ' B S . -

14

Part of the cost should come frdm license fees and part from general

funds. Those taking this position tended to subscribe to the notion

"that regulation should be self-supporting, but.they recognized that

in some situations fees might become excessively high because of the
- small number of practitioners involved. Fears were expressed that
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excess1ve1y high Aees might have undes1rab1e social consequences by
serving as barriers to entry into the occupation. In such circum-
stances, it would be in the public interest to supplement income
From rees with pub11c funds .

Should board'income be he]d in a special fund?

Advocates of the first viewpoint ~-- that boards should be-self—supporting\E\\\\\

‘also tended to favor the idea of special or segregated funds. Under this
concept,~a board retains control over the funds it collects from licensing
fees and fines by placing the money in a spec1a1 fund

Proponents of the spec1a1 fund arrangement po1nted out that the genera]
fund approach, while sound in theory,. seldom worked out in practice.

- Regardless of the amount of income generated by a board, its.budget is -
always at -the mercy of the legislature or the agency director. Thus, the
board might not be given sufficient funds to conduct a sound.program. It
could then be criticized for not doing what it is supposed to be do1ng for
" reasons that are beyond 1ts cantrol. .

A book Deceptive Packagtng* was cited as containing a great dea] of 1nfor-
mation about what happens when boards maintain segregated accounts.
According to the book, boards ultimately begin to th1nk of such- funds as
“their money" -and feel free to spend it as they wish.- Building up reserves
. can somet1mes become an end in itself. Inspectional act1v1t1es may even be.
curtailed so that excess’ income would be ava11ab1e to build up the resenve.:

, - \ : v
Shou]d the- department or_agency control funds?

Some states ass1gn all or most of the income from fees to the umbrella

agency, which then allocates it to the various boards on the basis of need

“or under some type of formula arrangement. This approach gives the agency
budgetary control, yet assures boards that they will usually have adequate

funds to meet the1r program needs. Tt.was noted that such.a pooling

arrangement- has the further advantage of 1nsur1ng that all boards --

especially those where the number'of licensees is-small -- will: ‘have

adequate fund1ng without having to resort.to excess1ve1y hlgh fees o o

!

Should fees be set by statute? .

Inclusion of fee schedules in the regu]atory statute has created serious
problems for many boards and umbrella agencies during inflationary periods.
It was strongly urged that the statute might establish principles to guide
the setting of fees, but the dollar amount should be set by regulation.
Among the suggestions heard were? 1) that fees be adjusted periodically

* VSaanrancIsoo Consumer Action, 26 Seventh Street, San Francisco, CA 94103 -
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to .meet the operating costs of the board or agency; and 2) that fees not.
exceed some.specifijed dollar amount. Either approach would obviate the -
need for the boakd/or agency to return frequently .to the legislature for
fee adjustments. n some states the @gency director has authorjty to
adjust fees in accordance with need. Im at-least one state this can be
ddne]0n1y‘aftef public hearings to explaim @nd justify the need to those
involved. - . : . s L

-

Ll

CONTINUED COMPETENCE S S 1 B --,5¢<

Legislators recognize continued competence as one of the thorny issues with
which they must deal now and-in the years ahead. The rising cost of mal-
practice insurance and pressures from professional groups for mandatory
-programs of.continuing education are forcing legislators to look closely
at.an issue.that has heretofore been largely ignored.* Most of ‘the emphasis- .
"in licensing occupations and professions has been on initial competence. . :
. . Little attention has been paid to the question of continued competence. .
Now legislators are asking: Has the practitioner kept up with developments
in the field? Has he maintained his skills? --Is he as qualified to provide .,
‘safe and effective service as he was at the time of initial licensure? .
Most regulatory boards have been willing, to renew. licenses- upon the payment.
of ‘a fee -- almost never inquiring into the matter of continued competence:

.2 o . . &
. .~ . ) -

Contihuing Education

- .

Legislatures have felt increased’ pressure:- to require-that Ticensed practi-

tioners participate in programs of continuing education (CE) as a condition

-of relicensure.  Some people believe that this is a tactic ‘to forestall ~
programs that might require practitioners to be reexamined periodically.’
Regardless of the truth or fallacy of that assertion, some people maintain .

“that one reason some associations are promoting continuing education is

’that.they stand to benefit financially by developing and marketing. continuing - "
education programs for their occupation or profession. ‘However, others point -
~out if continuing education was widely adopted it would put’an almost N
intolerable burden on the educational community. For example,. in New York

State, there are more than 275,000 registered nurses and }icensed practical"

- nurses. A shortage of qualified faculty is said to_exist even without
mandatory continuing education programs.: “-A representative from that state . - -
said, It is. hard to imagine what a mandmwtory program would do %o us.. .

.. During -the course of the conferences, many questions were raised about the
need for mandatory CE programs. One person asked, L4 there proog that anyone
has been seniousfy harmed because of the Lack of competency, reassessment on
mandatory continuing education? Another asked, Is it wonthwhile %o subject
a whole discipline to mandatony continuing education when only a small .
minonikty may need it? There was some feeling that continuing education - B

: prograﬁs should be reqwired only where.a spgcifﬁc and justifiable need - "

\
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R Per1 Od'l C Reexam1 natlon

4

can be-demonstrated. Prionities Ahouﬂd be established. based onvneed one
participant suggested. We should not trhy to mandate continwing educat&on

 fon everyone until we have a better feel for what the continuing education

approach c.ui accomplish: Another part1c1pant cr1t1c1zed_coht1nu1ng educa-
tion as window dressing, especially where a person gets credit fon
attend&ng a meeting or tah&ng a couwrse. That doesn't necessarily mean

 he! 'y compeient'

‘Several ind1viduals expressed concern about the potential cost of continuing
education to the consumer. One asked, What assurance do we have that -

.continuing education will provide the consumer with greater protection

against the incompetent practitioner?: A legal officer supported this view.
Hé stated that ‘most complaints do not stem from.allegations.of incompetence.
Most 0§ the nip-off arntists are extnemeﬂy competent. . They are just out to
make a f§ast buck. Several licensing officials felt that the problem -- if

“there,really was one* -x\could be better hand]ed by 1nvest1gat1ng a]] com-
_p1a1n%s and by a v1gorous enforcement program :

\

Two pract1ca1 prob]ems re]at1ng to contlnu1ng educat1on were raised in the
/course of the d1scuss1on

* Pract1t10ners in rural areas do not have ready access to seminars and

" training programs that are readily available in urban areas. If they

. are required to take the same exam as -their urban counterparts, they.

" would probably be at a serious disadvantage. Indeed, some might not /
i. gualify for relicensure. This would represent a serious social loss '

. since rural practitioners are in short supp]y

-f Interstate mobility would be made more difficult if pract1t1oners

. licensed in a number of states had to meet differing education

* requirements in each state. One participant said, We have engineers
who are Licensed in 17 states. They could make a full-Zime career of.
keeping up with continuing education requiréments. Another said, 1<
would be difficult to implement the concept of endorsement iy states
had widely differing contiruing education nequirements: Someone
suggested that the problem shou1d not be dealt with on a piecemeal
basis. It has national implications .and a national system should be
c&eatgd Same Aont 05 %;edtt c!ean&nghouae 8 a mgai ’

‘The idea of per1od1c reexamination to estab11sh competence met w1th con-
siderable resistance and skepticism. Doubt.was expressed that writteén tests

- tould provide trustworthy evidence of competence. Even 4§ they could, one

person said, it-would be a nightmare to test everybody. ~The problem with
testings several people -noted, was that after they leave training most

. . professionals tend to spec1a112e ‘Hence they probably couldn't pass an
'.exam1nat10n cover1ng +he entire f1e1d the way they once cou]d _Thls

7 . o
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- doesn't mean they are incompetent or that taking courses is necessary to

insure that they will function properly.

A number of people asked whether it might make sense to license practi-
tioners to render services only in their specialties...and tc forego the
myth-'that they are competent to provide services across the entire range.
If a person has lost touch with certain aspects, he shouldn't-insist that
he is still qualified because his original license says so.

Voluntary Certification

As an alternative to requiring reexamination as a condition for relicensure,

it was suggested that greater emphasis be placed on voluntary certification

. in various- specialties. Thus, an individual would be licensed and could -

legally work in any of the specialties, but the public would have a basis
for selecting practitioners who had demonstrated their competence by
voluntarily meeting the standards of a certification agency. The certifi-

‘- cation process might include some type of examination as well as evidence

~of appropriate education and experience.

that is responsible for licensure:

.Pérformance-Audﬁt

Several individuals suggested that boards be given statutory.authority to
audit the work of licensees in a manner appropriate to the occupation or
profession. There might be some tie-in with a Professional Standards
Review Organization (PSRO). It was also suggested that investigations or
audits should be conducted by an independent agency, not by the same agency

Legal Issues

A Deputy Attorney General questioned whether it would be constitutional for
a licensing board to refuse to renew the license of a practitioner for.
failure to take certain continuing education courses or for, failure to-pass
a new competency examination. He argued that such an action would be an
unwarranted retroactive action. The practitioner could claim; "I met your

 _requirements. You licensed me. I haven't done .anything wrong. Yet.you

are now going to make me take a new exam or take away my license because

I didn't take some courses."  This legal officer stated that, in his opinion,.
a board could revoke a Ticense only if itthad grounds “for.doing so’ -~ 'such

as evidence of incompeténce. However, he doubted that the courts would
sustain a board that refused. to renew a license of an individual who has

"been practicing and who had not done anything wrong. Many of the partici-

pants expressed-disagreement, but no one cited legal precedents for either
viewpoipt?\ There appears to be a clear need for further study of this issue.

56
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" they could be shown to be job related. \.

ADMINISTRATIVE PROBLEMS AND ISSUES

EVALUATION OF QUALIFICATIONS

~

It is d1ff1cu1t to draw a line befween the Tegislative role in estab11sh1ng
qualifications and the boards' role in defining them more precisely for
administrative purposes. Many participants were troubled by lack of
uniformity, inequities, and inconsistencies in the requ1rements among-
“different occupat1ons and across states.

Trend to Inpreased Qua11f1cat10ns

A recurrent theme was that boards constantly want to increase the qua11f1ca— .
tions. One administrator said:

1 see this all the time. Every year they come back to haise them.
I'm not saying the minimuwn today should be the minimum 50 years
§rom now, but every year they want something more strningent. AL
what Level can you say that the mutual needs are met -- protecting
both the pubﬂ&c and the pnoéeAALOnV '

Another adm1n1strator c1ted prob]ems they were having in cosmetology:
We now require 2,500 hours of training -- which 4 about 1,000
howws mone than the national average. 1t's supposed to be fon
the beneg§it of the consum but T think it's fon the benegit o4
Zhe school ownerns. -We act have a Ahontage 0f haindressens
in the state because gints won't take a counse that's so0 Long;
and many of those who do enrofl get-bonred and' drop out. The board
wants to eliminafe any 64xed numben oé\ﬁouné 0§ thaining and
License people on the basis. 0§ thein demonstrated competency.
 But this 4idea 4is being neALZ ed by the school peop!e who have
many f§riends An the Legis e. .

Reference was made to the Gr1ggs dec1s1on * A part1c1pant asxed whether

~a specific educational.requirement, such as a high school or college dipioma,
was a legal requ1rement No one had”a\def1n1t1ve answer, but it was

suggested that educat nal requirements were 11ke1y to. be cha]]enged un]ess

\ )
. A

-

' Arb1trary Experierice. Requ1rements : N\

\

The exper1ence requirement was also cha]]enged 1 think that boards are

' AomeXxm@A—aﬂbezmany when they sef Auch a hequinem ni as five years -on even
. \ ‘ -

* ‘Griggs vs. Duke Power»Companyg.401; u.s. 424, 1971\\ 4
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fen years.. 1s there any evidence ithat people with fewer years of experience
are not qualified? Shouldn't such requinements be validated?

Evaluation of Ouﬁ—offstate and Foreign App]icants“

The evaluation of qualifications of out-of-state and foreign applicants
. provoked considerable discussion. In some fields, such as medicine, the
decision can be made administratively because candidates all take national
exams. “If he has an NBME (National Beoard of Medical Examiners) certificate,
.you know he came through an approved residency or intern program and that
he is a graduate of an approved medical school." The foreign physici%p/who
comes-to the U.S. is required to have a certificate of the EducationaF ,
Council for Foreign Medical Graduates. e ' _

The problem of evaluating the nature and quality of training in foreign .
institutions was discussed by a representative from New York State, which’
is one of the few states that licenses foreign physicians, dentists, and -
pharmacists. He stated that New York State has a Comparative Medical
Education section within the Department of Professional Licensing that
monitors foreign educational institutions. A staff member who speaks seven
Hindi dialects as well as other languages actually visits institutions in
India and ,in other countries to study the curriculums and the facilities
and to determine whethér such programs are comparable to those in the United
States.” I1t's the only way fo be sure of what 4s going .on.. You'can't st
the ndme of the institution on what they say in thein catalogs.’-As an
example, he cited one "medical school" in Singapore that turned out to be

a two-year college. ' o ‘

The ensuing discussion brought out the fact -that most states could not
afford 'to establish or maintain their own comparative education capabilities.
Interest was expressed in having such a service provided on a national basis.
It was also suggested that interested states might be able-to contract with
New York State to make its findings about institutions. available to their
‘state medical boards. S : .

" TESTING FOR ‘COMPETENCE

Whenever qualifications for/licensure were discussed, concern was expressed
about the quality of the examinations used to assess. competence. "Few
people seemed to have confidence in exams prepared by local boards, but
many also expressed reservations about national testirig programs. A number
of individuals suggested that the use-of “unassembled exams" be explored '
for licensing purposes. '

4

~_toéa1]y Prgpéred EXams

Locally p{épared exams had few déféndérsiamong licensing administrators or.
other sta officials. It was observed that such'exams‘were‘frequent]y'of

_ =39~ e o,
' : : - e ‘ ' A
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~inferior quality. They were seldom based on an up-to-date job analysis;
questions were often ambiguously worded; there was a tendency to measure
obscure noints; and both the conteat and the difficulty of the test often
fluctuated from one administration to the next. Many of these problems
were ascribed to the fact that, while board members were skilled in their
trades or professions, they seldom had any expertise in the field of
measurement. A legislator from Florida cited a report of the Florida
House of Representatives,* wh1ch had involved an analysis of the tests used
by several boards in his state.  He said the study had concluded that these

) examinations were not reliable or valid instruments for determining
competency :

Loca]]y prepared exams were a]so criticized as more likely to be exclusionary
than national exams. Board members can manipulate both test content and
passing score more readily than they can on. national exams.- A number of
participants cited examp]es of boards using tests as a means of restr1ct1ng
entry _

Guarded optimism was expressed regarding the prospects of upgrading the
quality of locally prepared exams. Agency personnel indicated that they
would weicome a training package to enable them to do a better job of
rev1ew1ng and evaluating locally prepared tests and for working with boards
to improve the quality of their tests. Several people mentioned that

. umbrella agencies should perform an oversight function with respect to
testing and should either develop in-house consultation capabilities or-
draw on outside experts for such help. No one seemed certain of how to
monitor the testing activities of independent, autonomous boards in states
.w1th no umbrella agencies. o

If the uniform guidelines current]y be1ng deve]oped by the Equal Employment
Opportunity Coordinating Council (EEOCC) are adopted -- and if they apply -

/ to licensing and certification agencies ——'they are likely to have a
significant impact on most state regu]atory bodies. Boards that use
national exams would pr0bab1y not be affected to any great extent because
the organization sponsoring the testing program and the national testing
agency would be the ones who woulZ have to defend tne examination as job
related, valid, and nondiscriminatory. However, state boards would i

: probab]y have a difficult time doing so. A study in California** revealed - .
that many of -the boards in that state would probably be vulnerable. An
- analysis of pass-fail rates showed that the exams and other assessment

. x F]or1da House of Representat1ves fComm1ttee on Regulated Industr1es and '
. Licensing. Examining the Exaininersd: An Trvestigation of Licensuwie Examination
. Practices for Florida's Boards of Dentistry, Medical Examiners, Podiatry
Examinens and Veterinary Medicine with Recommendations §on Siate and” Federal . -
Action. Prepared by J. Phillip Ha]stead Legislative Analyst. ~March 1975, 212 pp.

e Selection Consulting Center. Fair Empﬁogment IMPﬂLCaILOnA 05 Licensing and ‘
. Certification Standards -in the'State of Caﬂtﬁonnta /Prepared for Department

" of Consumer Affairs, Staté of California. “'Patrick-G. Clelland, Project’
, _D1rector Sacramento, Ca]1forn1a August 1975, 106 pp. plus Append1ces

: ~40_ .
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procedures being ‘used by many boards were having an adverse impact on
minorities -- that is, the fail rate for minority groups was substantially
greater than it was for thé majority group. States with umbrella agencies
will probably insist that boards bring themselves into compliance with EEOCC
guidelines. It was felt that independent and autonomous boards are more
Tikely to "sit .tight" until challenged. '

A licensing administrator said:

Ouwr interest in neviewing the quality of tests should not be from
the vantage point thai we'd be agraid the Feds were going Lo come
in and naise hell, but out of a sense of equity. Many of the
nequirements fon Licensing, as well as the tests, definitely tend
2o discriminate against minonities. :

This view was echoed by another participant who said:
Sconer on Rater somebody is going to bring a case. It seems Zo e

| that it would be better for us to move affirmatively without being
fonced to do what we know 48 night Zo begin with.

<

Nationa] Examinations

National exams were thought to be most approS;iate where there is a well-
developed educational system national in scope. Such programs tend to have
agreed-upon curriculums and standards so that national exams are feasible.
They are also appropriate for.crafts that operate under uniform national

. standards, such as;the*national‘electrical or plumbing code.

Questions were raised about the-appropriateness of national examinations in
such fields as insurance and real estate where laws, rules, and regulations
differ markedly from state to state. It was noted that, in such instances,
the examination usu?]]y comes in two parts. The first part deals with

- practices and principles that are universally applicable, while the other

section deals specifically with state Taws and regulations and with any
other aspects that may be unique to a given»situation. Nevertheless, some
pecple expressed skepticism. One man said, 1§ you have an, exam that applies

%o evenybgdy'é situation, it will apply to nobody's.

There was general acceptance of the fact that national examinations have
certain advantages over locally prepared exams. The quality of the tests

is usually higher. What is to be covered by the test is usually determined
én the basis of a careful job.analysis. * Questions are written by experts,
reviewed by other experts, and subjected to item analysis. -Security =
arrangements are ‘generally good; as is the quality of scoring and reporting
services. e L C .

\’~Not-eVeryone agreed with.theseapreSUmed advantages of nation#] exams. A

participant from Wisconsir: stated that the Architectural Registration Board
in his state had serious rese:rvations about'the content of the-national exam
in that field. He said it was seeking to determine when and how the job -
analysis had been conducted and whether.the test reflected all the important . .
. ’ (. '.’ / . '
DD 8- 1
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aspects of current practice. The boar% had also questioned the objectivity

of the scoring of certain parts of the| examination. To verify the scoring,

it had hired experts to rescore certalb'parts of the exam. There was '
considerable disagreement between the first and secgnd'set of scores. As

a result, the legislature had suspended use of the contested portion of the

examination. _ /

Discussion of these and similar problems underscored the fact that in adopting
natienal exams, the state board does not relieve itself of responsibility <~
Ty scrittinizing carefully how the exam is prepared, ‘what it covers, and how
b+ j¢ graded. “The fact that an exam is offered for national use doesn't
sntze that it will be of high quality. It's up to .the board to satisfy
«zi7 on these points before it adopts. the exam; and it should check
poviydically to make sure that qua]ity has been maintained "

Thr=g putentially serious problems relating *o the use: of nat1ona1 examina-
tions were brought out at the meet1ngs .
R
tack of uniform testing dates. It was noted that the 1ack of uniform
testing dates can give rise to Security problems. For example, the
national exam in nursing has traditionally. been given at the-discretion
cT each state board. The same examination is used throughout the year.
Thus, some candidates may travel to a nearby state to’ take the exam.
If they do not pass, they can retake the same exam at a later date in
_their own state This rafsed~suestions about the integrity of an
tndividuai's score and led one state to suspend its policy of 1icensing
by endorsement in this field. The national organ1zat1qn responsible
for developing and administering the testing nrogram agreed to prepare -
“a different form of the test for each administratiom and to require all
-state boards to adhere to common test dates. This example reinforces .
the need for boards to -be alert to developments that may 1nva11date the
test as a bas1s for assess1ng competence

Public record laws. The passage of pub11c record laws has given rise
to requests, on the part of applicants, to review the test and their
own answer shéets. They argue that the test is a pub11c record and
therefore subject to public scrutiny.

A number of 11cens1ng administrators indicated that they . were hav1ng
difficulty comp1y1ng with the law because national testing organ1zat1ons
refused to make copies of the test avdilable. These administrators were
aware -of -the security problem and recognized that.access 'tc 'to the ;eft,by
-candidates ,would preclude the use of the same questions on Tutur '
examinations. Howewver, they tended to see the problem as one the .
national testing'organizations would have to solve possibly by providing
some type of feedback without disclosing the actual wording of each
question. No one-was sure whether anything less than full d1sclosure
would satisfy the courts \\\\ :

A number of part1c1pants thought that there was probab]y a bas1s for
compromise on this point because lt.youid clearly not be in-the pub11c

R
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interest for states to turn away from national examinations: first,
because the tests are-usually better and cost less than locaily
prepared tests; ang;seCOnd, because such tests provide the basis for
licensing by endor t, which facilitates the mobility of skilled
personnel across state lines. : :

Several people asked, ."Why do the candidates want to examine the test?"
If it is to find out if it was a fair test, the courts would probably

* support the .contention of the board that it is the prerogative of the

boafd -to make that determination. If an individual wants to dispute

“the test, there are other administrative and iegal channels open to

him. _ ’

There are ways to present information to a candidate as to where he fell
down without destroying the security of the test. For example, a board
could advise the candidate in which areas he was weak. .Such diagnostic
information should suffice’ to enable the candidate to concentrate his
attention on those topics on which he‘had done poorly.

It was hypothesized that many of therrequésts for access to the test
questions were not coming from bona fide candidates but from people who
were acting on behalf of proprietors of coaching schools. "They always

_plant people in the exam so they can accumulate every question that has

been asked over a five-year period. If they can come in to review the.
test questions after the test, they'11 build up their files just that

- much more quickly."

Trans]ating-examinatiohs. The matter of translating national exams into
other Tanguages also poses a problem in certain states. In Florida, for
example, when five or more applicants from a similar linguistic minority

request that an examination be translated into their native language,

the board must comply. Some asserted that the diréct transiation of an

‘exam into another language may change its character. It is no longer

the same exam. However, a more practical problem may be that the
sponsors of national testing programs will not permit translation of
their exam for reasons of security.

\

‘A“fjnancial benefit often overlooked by state boards was cited by one paﬁtici-

~pant:

Boands- can neduce thein operating cosis bQ nequiring éandidateé to-
take the national exam. The candidates would pay the fee o the

- testing onganization, and Zhe board woild get the scones without

then sconing L.

having -to pay for costs of making the-test, administeiing 44, and

He suggested further that boards need not necessarily reduce their fee to the

" candi

date. Way not use that income to step up enforcement?
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"Unassembled" Exams

While most of the discussion centered around written exams and performance
tests prepared locallys or by national testing agencies, several participants
felt that the use of "unassembled" -examinations should be explored. Such:
examlnat1ons rely on a review of an individual's credentials rather than

on a test, which is "nothing more thah a sample of an individual's behavior
at one point in time." The “unassembled" approach permits the evaluation
of an applicant's education and relevant experience. Thus, in same respects
it provides a broader and more comprehensive basis for assessment than the -
traditional written or performance test. Advocates of this approach noted
that criteria can be developed that result in a h1gh degree of re11ab111ty
among raters. ‘ _

One participant recalled that Dr. Albert Maslow, then Chief of the
Personnel Measurement Research and Development Center of the U.S. Civil
Service Commission, had argued in a-similar vein in 1971 when he addressed
an NCOL conference in San Diego. : \

In our wonk with fedenal staffing systems....we allow the meadure-
ment to §4t the individual. People thain io a point. of occupational
enthy by different noutes. Thus, it makes sense to use alternate -
but equally appropridte and nelevant evaluation methods. For i
example, an individual who has come up through a formal t&a&n¢ng
discipline, where we feel congident about the quality of training,
can be exam&ned on his training recond. - An- individual who has come
up through an expenLence discipline, not onganized training, can -

.. te evaluated on that basis. An individual who has done neithen of
these, but might have gained knowledge in a variety of ways, can
be asked to demonstrate his kncwledae through a Zest. So, in
Licensing, it is conceivable that by prov.iding alternate examining
methods you could better sewe all applicants and be Less
AuAceptLbze to changes of Anadvertent tockLng -out 0f some 06 then.*

RECIPROCITY/ENDORSEMENT : e
~
The 11c9ns1ng of out- of—state or foreign applicants has been a vex1ng prob]em o
- for _legislators and licensing officials. Initially candidates had to '
qualify in each state regardless’ of any license.that they might already
hold. To facilitate mobility, some boards worKed out reciprocity agreements
whiich said, in effect, "We'll Ticense anyone who holds a va11d Ticense from
your state if you'11 honor our license in a similar way.' However, if a
" licensed individual wished to migrate to.a state with which h§s home state
did not have a reciprocity agreement, he had to satisfy the new board as to
his qualifications and take a new examination to demonstrate his competence
-no matter how long he had been in practice. One participant said, T neally
62@6 rJuA A8 a bad th,mg because what we. Ahou,ed be - Looking a,ti are the

/

-#.Quoted in Occupationaz Licenéing: PnacticeA and PoZLcLeA'by'BEnjamin
Shimberg et al. Washington, D.C: Public Affairs Press, 1972. pp. 208—209.‘

S / PR
63




people and thein qua&iﬁiaazidnb -- not whether we have reciprocal aghee- .
- ments. ‘ »

Most participants seemed to feel that licensure by endorsement is a more
.equitable procedure. Under such an arrangement, a Ticensed individual
submits his credentials to the state to which he wishes to migrate. If

the training and experience qualifications are comparable and if the
individual has passed the same national examination required of residents,
he or she could be licensed by endorsement; that is, the state vould endorse
the evaluation made by another state board and issue a license. without
requiring the candidate to take a new examination. One woman said:

1§ people meet fhe same qualikécdiibna‘that we accept 4n our state,
then we ought £o accept those pzople.

A man put it this way:

We'ne Looking at qualigications and criteria gor Licensure as
they exist 4in oun state. Does the applicant meet Lhem or not,
negandess of whene he comes grom? Why put him through the
hundles again? ' ’ :

It was alleged that certain "sunshine states" use the licensing apparatus
“to discourage mobility. A representative from one such state said:

1t has nothing whatever to do with protecting the people; 4t's
an exclusionany device to protect the economic interests of
the people who anre already there. They know they have a good
Ahing and they want tc keep &t that way. .. Oun state nanks 30th
in the nation in oun supply of dentists and we're decling 4n
that negand. We have many counties 4in the sfate that don't
have even one dentist; yet the board is hkeeping quatified
people out. The dental exam is restrictive and noi fjob-related.
As an example, the Dental Board requires dentists fo build a

' plastic mock-up of the mouth. Most dentists have that sont of
Zhing done by a kaboratory. 1t's centainly not Zhe hallmark
04 a qualified practitioner.

The reciprocity/endorsement issue was characterized as "political dynamite"
by one participant and it was clear that many others shared this view.
There were intimations that trade and professional associations have such
close ties to the legislature that it is unlikely that exclusionary .
practices will be modified any time soon.. The fear was expressed that
states in the sun belt would be overrun by people from "up north" who had
retifed or were approaching retirement. ‘These outsiders, it was said, .
constituted a threat to the economic well-being of practitioners who were
already residents of 'the state. It was repeatedly stated that trade and:
professional ‘groups work closely with licensure boards to "keep standards
high" so as to keep out the incompetents from other states. When someone

. . noted that even distinguished practitioners from other states were often

© - excluded, the reply was along.the lines of "Well that's too bad. We apply

’ . . . ) . . 7/ B Y, :

4 \
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the same standards to in-state candldaues as we do to those from out~of—
state.'

. Some doubt as to the latter assertion was raised by a licensing official
who stated that, in investigating a discrepancy in the fail rate for in-
state and put-of-state dentists, he had discovered that candidates from
out-of-state were given a different colored smock to wear during the
practical examination. Thus, the examiners could tell which ones were
from in-state and which from out-of-state. The use of different-colored
smocks has since been d1scont1nued and the fail rate for out-of-state
applicants has decreased markedly.

A number of consumer officials indicated that the weakness and fragmenta-
* tion of the consumer movement was in part responsible for the fact that
various trade and professional grcups have been able to continue '
exclusionary pract1ces for so long. One official sa1d

A guﬂﬂab&e pubﬁ&c was faken in by the pnopaganda about pnatecteng

consumers grom cheats and incompetents. Now consumers are beginning
- 4o see that they are being farced to pay a very high price for
protection 0f dubious value.

 HANDLING COMPLAINTS FROM APPLICANTS - )

Whep an applicant is denied the opportunity to sit for a licensing exam on
grgﬁbds that his qualifications failed to meet the requirements set by the
board, what recourse, if any, does he have against arbitrary standards or
unfairness on the part of board members? When an applicant fails to pass

a 11cen51ng exam, can he. cha]]enge the fairness of the exam or the standards
used in grading his paper? :

In discussing how various states safeguard the const1tut1ona1 r1ghts of
applicants, it was evident that practices varied widely. Most states allow
an applicant who has been denied an opportunity to take the exam to appeal
to. the board for reconsideration. This is tantamounﬁ to asking-a group to

. pass judgment on its own actions. One legal officer' stated that even when
the right of appeal is not spelled out in the law, the Attorney General
will usually advise the board to grant a hearing to review the 1nf0rmat1on
in the file and\to ask the.applicant if he has any additional information
beyond that a]re§Q<b1n hand.

States that-have ad ped Administrative Practices Acts (APA) frequent]y
provide for a hear1ng\pef0re a third-party hearing officer. Boards know
that once -they have turned down an applicant, they will be required to give
specific reasons and to defend their .action in an adversary proceeding.

The safeguards established under an APA terded to temper the tendency of
boards ‘to act 1n*an arbitrary manner. Several legal officers stated that
it was difficult'to upset a board's ruling either before a hearing officer
or in the courts,because, to do so, the applicant usually had to show that
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the board's action had been arbitrary and capricious -- an abuse of the
statutory authority vested in the board by the legislature. Boards need
help in drafting their rules and regulations so that requirements for
licensure and groynds for disciplinary action are spelled out as specifi=
cally as possible. Such specificity benefits both the applicant and the
Soard. ' : '

When the fairness of an examination is at issue, boards tend to have the
last word. There are usually no administrative remedies open to the
applicant. Several participants stated that boards frequently permit
applicants to review their test papers and to present arguments as to why
_their. answers should be graded as "correct." If the board decides-that
the complaint has merit, it may grant extra points. However, the decision
is usually up to the board. In the event of an adverse ruling by the
board, the only recourse left to the applicant is in the courts. Hig
chances there are not considered very good.

—~—

If the proposed EEOCC guidelines are found to be applicable-to licensing
"~ and certification agencies, there might be a basis for injunctive action.
However, it would first be necessary for thé complainant to show that the
_examination had an adverse impact on members of minority groups. The . __
burden would then fall on the board to demonstrate that its test met the
" yalidity standards set forth in the guidelines.

A number of participants felt that the umbrella agency should monitor test
development activities of boards and see to it that examination procedures
meet professional standards regardless of whether the EEGCC guidelines are
extended. Some channel for administrative review should be provided so
that the courts would not. be the only recourse open to applicants with
complaints about examinations. /o ' :

While the legal route is available, relatively few appiicants seek redress
in the courts. -Among the. reasons mentioned were 1) legal action is expensive
and time-consuming, and 2) few applicants have the resources to carry
1itigation through the lengthy appeals process, which is almost certain
to follow any reversal of a board in the courts. Time 48 on the sdide 04,
o the board, said one person, I can stick %o its guns almosit indefinitely.
- 1In the meantime, the applicant cannol pursue his trade”on profession. -With
odds s0 sLim, {8 it any wonder that s0 few applicants initiate Legal action?
‘Some applicants may also be reluctant to challenge a board's decision out .
of fear of retaliation. One participant observed: It's easieh Fo comply
than to nun the nisk of being branded as a troubfemaker. ’

ENFORCEMENT

The lack of effective enforcementfwas viqyed as a Seriousrweakness in the
licensing process- by many of those who attended the conferences. A number
~of participants cited instances in which boards *had been lax, about taking

66‘ . o
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action against Ticensees. One person quoted from an article in the :
Chnistian Science Monitor* in which a veterinary board had "failed to act
against veterinarians who charged excess fees, refused to provide help in
emergencies, kept'animals in filthy cages, and performed an operation on
the wrong dog." According to the article, the strongest action taken by
the board against any of the practitioners involved was a reprimand. It -
was reported that boards frequently claim that they have no jurisdiction
in matters involving prices or workmanship -- or they may refuse to,act
in the absence of a formal comp]aint.

In the case where the veterinarian had operated on .the wrong animal, the
board had taken no action because the veterinarian had arranged a monetary

settlement with theddog owner so. that charges were Nithdrawn A partici-
pant asked: :

13 _ . '
Isn't this still a disciplinany mattern? Shouldn't the board do
Aomething with on without a formal complaint? - :

A consumer official familiar with the case said:

Ourn agency internceded in that case, The board is a£way4 zooktng
fon excuses not to prosecute {ts Licensees. They said, in essence,
'We can't do anything because the complaint has been wtthdaawn

We tofd them, 'You are absolutely incorrect. This man 48 a License
hotder. The act He committed is « viokation 04 youwr own auﬂea and
negulations, and you have an obligation to proceed on Lit.' They
wltimately AuApended the veterinaian's Ktcenée and the matien .48
now be&ng appealed in Zhe courts. - _

Severa] participants noted that many boards av01d taking disciplinary action
by interpreting the law very narrowly. Some boards see their role
differently; they do not hesitate to call in offending licensees and
persuade them to make adJustments, includtng financial restitution.

_ One part1c1pant a legal officer came to-the defense of boards with the
following. observation: '

The public has the Ampression that membens.of the pnoéabéton seek
Zo protect thedr own. Nothing cculd be further grom fhe fruth. i
When a complaint comes in about an accountant, for example, the
board neally nides hend on Zhe gny. 1%t neakizes that it is An
" ALts own Anterest Lo be ftough because the. actions of a few can
give the whole phofession a black eye.

Despite the recognized importance of enforcement, conditions are not 11keiy -
to be improved significantly unless legislators can be convinced of the-

need for 1-trained enforcement staffs. Legislators tend to think of
“licensing in terms 6f screening app]icants to insure that only those
qualified are licensed. They need .to be. educated regarding tha importance

of investigations - In New York State, only sgven investigators monitor

Chntattan Sa&ence Mon&ton May 12, 1975. First of five articles on regulatory
boards. ' : _
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55,000 physicians. Some states have nd_trained investigators at all. * The
growing interest of consumer groups ift,Ticensure might provide the needed
jmpetus for strengthening the enforcement machinery. . One man said: 0

2 Without vigorous -enforcement the occupational group has Zhe best
" 0f both workds... protection from competition and assurance that
no matten what they do, it's unlikely that anyoné will Lose his
License. ' ‘ ’ .
A consumer official acknowledged that getting more money to increase enforce-
ment would be difficult: : ) -

We need to make peoplfe healize that society is now paying for the
Lack of enforcement every time a consumzt gets nipped off by an

unethical tradesman cr snofessional. .
1

Squestions for Improving Enforcement Operations - /

‘In exploring ways to iﬁpfcve enforcement, .several' participants expressed .
_ the view that discipline should not be a board respongibility. Boatrds
should concentrate on setting standards and making rulés, but sholld Teave
the investigation and enforcement to others. ‘A number' of people questioned
whether it ‘'was possible for boards to-maintain their objectivity and respect
\ due process when the same individuals conducted the investigation, hgld ;
hearings, ruled on admissibility of evidence and on objections, determined .
guilt or innocegce, and decided on the penalty. : ¥ BRE

T

It was noted that after the appeals court had ruled aggins{ the Medical
Board in Wisconsin in the:case of Witherow ys. Larkin, many'states had made ..
an effort to keep the board "uncontdminated." For example, investigatiohs
were conducted without involvement of board members and charges were heard
before administrative hearing officers. Ultimately the board would review
the case and take action on the basis of the facts brought out in the

hearing -- "untainted by hesarsay and unproven allegations." Some people

expressed regret that the U.S. Supreme Ccurt had reversed the appeals court.*

They said that the decision had taken “some of the steam out of. their

efforts" to reform-the process and that they were now having difficulty

getting needed funds.. ' ' ‘ ) '
. - '

Many states appear to have moved towird haviny investigations conducted by
a central unit rather than by individual boards. When the investigator
finds that there may be a basis for the complaint, the matter goes to a

~hearing officer who follows rules and procedures. established under the
Administrative Practices Act or by\;he department. One licensing official
desa;iped due pirocess as follows: ’ : a

s

The hearning officer rules on the admissibility of evidence, find-
ings of facts, and conclusions of Law. 1§ the board desines, he
can also recommend sanctions; on the board can neview the record
.and impose its own sanctions. However, the board can't ovewiide:
-~ the hearing officer's conclusions -2 'such as saying a man &8 -
guwifty when the hearing officer had concluded that he wasn'zt.

/

-~

* Witherow vs. Larkin, U.5. 43L Ed 2nd 712, 95 S Ct. S
| -49- |
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Other suggest1ons for 1mprov1ng the enforcement process ingluded the
fo]10w1ng

.o
[ —_—

Boards shou]d prOV1de pract1t1oners w1th a statement g1ang reasqns '\
for their decision. ‘ :

The accused shoqu have access to the: agency S recotds pr1or_to the

d1sc1p11nary hearing. - NI ‘ SR ———

e e

'*Gu1de11nes are needed for setting sanct1ons, that is, which 1nﬂract1ons
carry what t)pe of penalty? \ :

N Sanct1ons shou]d include monetary f1nes in add1t1on to suspens1on or
' revocat1on of a 11cense !

CONSUMER COMPLAINTSv.“ I S

_Conferees frequent]y noted that the, consumer is in a re1at1ve1y weak _
pusition vis-a-vis the occupational and- profess1ona1 groups- that control .
th,”rtgulatory machiner:’.” Whereas these groups enjoy a cohesiveness that

Wt Fyom a unity of purpose and mutuality of benefits, consumers form a
vary diffuse group. . Their primary interests usually .1ie elsewhere. They
lack” funding, effect1ve channels of communications, and. the mach1nery for

\,-plann1ng effecttve action. ‘

[
i

Most consumers - do not understand the . structure of government or the -channels
‘they can use to file and pursué a complaint. Even when a.complaint is
. lodged with a board; the complainant has. 11tt1e or no leverage he can Use
. -against'a board that is reluctant ¥0 move.: Boards are themselves in-a . .
- difficuilt position. While they- haVe power to suspend or.revoke a license
following a lengthy due process procedure, they usually have no statutory
e author1ty to prov1de rédress. to a wronged or 1nJured party.
C o
“The consumer S 1nterest might beést be served through the establishment of. - .'
an ombudsman-type of agency. that could -pursue consumer - ;ﬁmp1aints against
licensees. The,ombudsman would know how to use the resdurces and powers
. of government on behalf .of the consumer. The Massachusetts Consumers
Council was cited as an, eyample of how _an ombudsman-might operate. | The
Consumers Council is an official agency with broad statutory author1ty to
.disseminate information to 1eg1s1ators, ‘theexecutive branch, to the
. courts, and to regulatory boards and commissions. It also has standing
as. an 1ntervenor before regulatory ‘boards. . -A PEPIE:EFEut?Vc cf-thc council .. ..

o . exp1a1ned ‘ , . ;

We can provide angumenxz beﬁoke the boand to Auppomt th&ngé that
we believe are in the consumer's Ainterlest, and we can argue aga&nAt
- things that we believe are detrimental. When the Optometrny Board
_ . was considering a ruke prohibiting price advertising, we, submitted
. _ .. a brief to the board expressing our opposition. They nejected oun
- " angument; 40 we aie now Ln the counts chaﬁﬁeng&ng thetn auihonxiy
to ma!ze such a /Lu,?_e 6 9
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The need for an outside: force was underscored\by one consumer official who
said: o P . . . P

I'm onﬂg'one person -- a state émployee whs\éb appointed by the ‘

X governon and who can be removed at.will; yet I've got Lo stand up ).

—mee s agains d attonneisy—Lobbyists;—and-members—ofithe—assoeiation—

boand who are experts in thein gield -> LR, of them veny impontant
peopLe with good political connections. \ o

Consumer concerns were alsc explored with respect tg such issu€s as. s
pharmaceutical pricing,and generic identification o drugs, prohibition -/
against competitive bidding by.architects and enginegrs, and prohibitions\ Y“
.againsteprice advertising for eyeglasses, funerals, and so forth. In '\
general strong support was shown for full freedom of| information on costs T
and services in an open market. Some of the possible dangers and drawbacks )
of price advertising that mighF not be in the best interest of the consumer .
- were also . noted." SR ' - o g

 Boards are not likely to act on their own to rescind rules relating to price

- competition. Hence the issue may have to be resolyed in the courts, in the
legislature, or by federal regulatory agencies acting under the doctrine of ‘.
‘supercession. A number of ‘participants suggested/that. the besi way to get
'action would be for consumer.groups to- put pressure on the Tegislature. One
consumer official said, | L T ) ‘

Up ' il now, ihe-pedp(g havé been verny qui while the professions
were arranging things Zo Auii;theméeﬂueb; . o

" Another commented, E Y
'A few . years ago. thené-waé'nb'éaﬁponiyi« ihe legibﬂaiu&e;60h_negu£ainhg
neform. Today 4it's a whole new batlggme, "1 have Legislatons calling
_ me up fo ask L§ they can sponsorn Legiplation that will strengthen

owi department's nole in £icensing.

A legislator told how he had gained consiéerab]e’TV:and-press‘toverage'
against the Optometry Board's ban against price advertising for eyeglasses.
He had dramatized .the impact of the ban ‘on-the. pocketbooks of ‘his constitu-
‘ents/-- most of whom were- elderly> ‘The press had given the story extensive
coverage, and this-had caused the legislative committee, which had refused
to take action against the ban, to reverse itself. He urged that tonsumers
-Took” for ways to dramatize the. impact of exclusionary practices in licensing . .
on the cost and availability of. services: ~ - - ST

f Uncg’peopieféaé the keﬁatioh¢hip.and.neazéée“xhat'excgééiuqig high -
standands are not in the public inferest, Legisfators will get the
“message and do something -about the situation. o SO

~ The exchange of ihformatigﬁﬂ:;ong consumer groupss-- especially suggestions .
,of]ways to infiuence legiélative actijon -- was mentioned as a high priority '
item for any follow-up- project.- 70 . o Y .
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IV. -INTEREST IN. PARTICIPATION

- . - !

One of the major reasons for ’undertaking the feasibi1ity study was to
-ascertain whether state officials would be interested in part1c1pat1ng 1n
cooperat1ve proaects

AE the first meet1ng, unstructuredﬂduestTonS”rélating to "interest in participa-
-, tion" were incorporated into the worksheets. Participants were asked to
. identify potential resoyrce people who. might assist with the project and ta '
i indicate whether or not they would personally be 1nterested in part1c1pat1ng
The response was’ overwhe1m1nq1y positive.

For the second meeting, two quest1onna1res were deve]oped -~ one for the

. administrative group and another for: the 1eg1s1at1ve group. Both groups -
were asked whether they would be interested in participating in future:
stages of the project.. N of the ten 1eg1slators or legislative .
aides who returned questionnajres responded affirmatively. A11 the admin-
istrative and 1ega1 officers also responded aff1rmat1ve1y 3 s

‘Participants were then asked to indicate the top1c of greatest 1nterest to .
. them. A majority-.of administrators responded to problems related to the -
author1ty structure. . The other areas of interest were the accountability
dssue, dealing with consumer concerns, and adm1n1strat]ve and operational
, topics. Tha legislative group was most 1nterested in the dec1s1on-mak1ng
process -- whether or not to regulate a new occupat1on Other topics, in
descending order of interest, were protecting|interests of the consumer,
romposltlon and authority of boards, f1nanc1aP aspects of licensing,
1nsur1ng that procedures used to assess competency meet quality standards,
insuring due process to applicants and 11censees, role of -a centralized
.- agency -- advantages and disadvantages, rec1proc1ty and endorsement, mainten-
" ance of competence, accountab111ty of boards, and qua11f1cat1ons o -

t

For the f1na1 two meet1ngs (San Franc1sco and Newark), a new and mors compre-
hens1ve quesf1onna1re was developed Twenty nine of the 31 attendees at

19 state off1c1a1s at/the Newark conference did so

w

o The cruc1a1 question regard1ng part1c1pat1on was stated as.’ fo]]ows "
If one or more cooperat1ve prejects are undertaken dur1nq the next
phase, would you and/or members of your staff\be 1nterested in
participating by sharing information and ideas), cr1t1qu1ng drafts of -
mater1a1s, helping to identify qualified consu]tants, and, poss1b1y
p1lot test1ng materials .to determ1ne the1r usefu]ness7 :

\ ~

_ / . Yes No — Not sure .-
. \ . - . . \ o .
San Frantisco - 29 0 : \ 0

Newarh/ ' ' -l 13 ‘ Ad

s .
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The ba]anre of +ha Gue 1onna1re roncerned spec1f1c areas o terest

\.

Which of the topics raised on the work@heets or d1scus,ed today
were of greatest interest to you? Check as many as /Apply .and .
add others in. the blank spaces.

Legislative Aspects . " A 4 ~ Newark
= ' . - 7N S
: T | /)(= 29 N=14

Purposes of licensure . . . [ ',/ 8 9

N.
W
O

Deciding whether or not to ﬁegu]ate
gu1de11nes Ce .k. e

o

Bl

fBoards composition, autnot 1ty,
_accountability. . g . ..

g 0rgan12at1ona1 structure centra11zed vS. - ,,ﬁ;««vf

decentralized . .-. . . . . . % V),,/<«f“T§;\~,_ 7
\
Financial aspect: genera]_vs.Aspec1a1_funds 11 3
Qualifications: which ones to include™. . .~ 10 8
A Continued'competence: how to implement f .21 8 -
Due process: safeguarding rights of N
app11cants, 11cénsees, and pub11c I 10

Space was provided for 11st1ng other ton1cs The'fd110wing were suggestedi

v , /

Deregu]at1on o o _ _
% Laymen on boards - ' : o o R

Self-interest vs. public interest = \. ' _ o
/ Protecting. consumers ‘ L,

.Enforcement T g

Alternatives to 11cen51ng : N
Reso]utlcn of consumer conf]lcts aga1nst ]1censees

Aum1njstrat1ve and Operational Aspects §E "A Newark . -
N=29 -~ N=14
Commun1cat1on with app11cants Cee e : 3 ' ].

Evaluation of tra1n1ng, exper1ence and
other qualifications.of in-state, out-

of - state, and forewgn applicants . . . . 16 7
-j‘Exam1nat1ons how to insure qua11ty and v . - : .
security. . e e e e e e . .. 13 6 /
Dealing with comp1a1nta of those aen;ed'" ' ’ ‘
Ticensure . . . . o« .o oe e e e e T 8
i
) i
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SF Newark

\ T N=29 N=14

Responding to inquiries for diagncstic .
“information,  such as reasons for : '
failure on test, areas of weakness. . . . 5 5

Staff deve]opment for board personne]

._Investvgat1ons and enforcement act1v1t1es .13 - 9
Insur1ng ‘due process for app11cants and
licensees . . . . . 0. .. ... ... 00 - T
Dea11ng with privacy issue: pub11c access - -
~ to board records S ' 6
PUb11c>Interest and’ Consumér'Aspects_ _ ' B ’
! Pub]ic'members on licensing boards v.'. - 22 14 .
Accountab111ty of 11cens1ng agenc1es : . -
to the public . ... ... o . ... ... 23 0 0 T
A]]egat1ons about anticompetitive features ' ‘
of licensing. . . . . . .. . ... ... 18 10
& - Roie of . 11cens1ng'agenc1es in supporting '

nondiscrimination policies of state |
with respect to emp]oyment and services _
to the public . . . . . .. .o 1T 6

OEhEr topics TFisted were:

_ Screen1ng and or1entat1on of board members

“National examination programs -
Model legislaticn S

o Cost of Tlicensed services e

Do Aff1rmat1ve action Co L

The raw numbers, in themse]ves probably- have 11tt1e pract1ca1 significance .-
except as crude indicators of the topics that- interest state officials.
Nearly everyone was 1nterefted in public members; author1ty structure and
‘accountability of boards; deciding whetheq or not to regulate; the issue of
continued competence, and evaluation of qua11f1cat1ons, training, and
: eAper1ence few expressed interest in improved communication with app11cants
“or in staff development of board" personnel From a curscry 1nspect1on of
‘these responses,..a substantial poo] of talent is interested in participation
and 1ikely to do sc. 1f offered an opportun1ty to work on topics of real

concern.
7
NP
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V. EVALUATION OF THE CONFERENCES

) ’ \ . . A
A]though'no'formal'eva]uation was made of “the first cbhferénce,'informal\
feedback (comments written on worksheets, postmeeting discussions, and |

letters of appreciation) indicated that most participants were enthusiastic

aboutithe meeting. They mentioned specifically—the-opportunity—to—meet

with officials from other states, to learnwhat other states were doing, L
~and to explore the possibility of cooperative action in dealing with common
~ problems. ' ' S o : o

Following the Chicago meeting, the Advisory Comnitfee suggested that an

evaluation form be developed for use at future meetings, Such-a form was

devised and was used at the last three meetings. Out of a total of 72

state officials-who participated in ‘the.Atlanta, San Francisco, and Newark

meetings, 63 turned in quistionnaires.,'i [ o '
There were six questions on the evaluation form. These covered the partici-
pant's overall reaction, whether the meeting. had contributed to his cr her
‘understanding” of-Ticensing, the "mix" of participants, adequacy of time

" available, value of the worksheets, and 1ikelihood that the participant's
state. would benefit from an implementation project of the type under
consideration. ' o ' S ' : '

1. To whét extent did'this'conférenée'cdnfdrm'to your expectatiohs?‘
| " AtTanta ° SF- Newark Total '

—_— v —
N=18 M= 29 N=16 N =163

Better .than -I expected . - .8 17 7 :32‘
JuStvaont what I e§peétEd ' 10 10 . 8 28
Not at all what I expected, but: =~ - ' o |
glad I came - L ' 0 T 1 2

'No¥ at all what I expected, sorry o ' L

came _ ’ , -0 1 -0
For most participants, the confefence came up to or excieded their éxpecta-
tions. Only ong individual expressed disappointment. Following are a few

_typical commentk written after this question.
1 didn'% kn
It was a bendficial meeting.

N I,came'ekpe 'ng_;e be enﬂightened-qnd’I'umA;_
Developed discussion on mone {mpertant basic issues than T expected.

74

what 16 expect. Glad T came.

L » o
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2. To what extent did the conference contribute to your understanding of
11cens1ng problems and issues? °

Atlanta - SF NeWark Total

=18 N=29 N=16 N =63

A great deal R SURs DA 36

)
/

~ pants-at the‘Atlanta mer*lng/sa1d that they would have liked to have had
_,_some 1eg1slators present at their session.

To a modest degree ' 10 8 9 27
Very 11tt1e 2 ' 0 , 0 0 - 0 o R

.\/'

- Nearly everyone reported that they had gained usefu] insights from the meeting.:

One legislator wrote: 1.uam very new at Zthis as are mo¢t Keg&AZaIOAA With
youn help 1 can beg&n %o educate back home

Another legislator wrote: 1t brought out unAILoné and LAJuQA in ih&b area
that 1 had not considened hefore.

. /

3. What did you think of the "mix" of part1P1pants 1r .terms of their exper1ence, '

bacquound and functions? ;. : v

At]ahta_ SE Newark Total
N=18 N=29 N=16 N= 63

7/
7/

Good mix -~ many viewpoints.

‘représented . . 13 28 - 12 - 83
Would have preferred group W1th P - : :
‘more diversity . _ Vo 5 1 . -4 10
Would ‘have preferred group with S S
less d1vers1ty . AR o-. .0 - 0 - 0

/

Most part1c1pants seemed to be p]eased with the d1vers1ty of backgrounds and
_‘functions represented at the conferenfes ‘Those. who said.they would have
preferred more diversity. exp]a]ned at.they would have liked to have had
some- board officials present to give their side of the case. A few partici-

!

"
7/

4; ConsTderlna the py;posn of the meet1n , do you fee1 time vaf1ab1e'-
for d1abUSSlOﬂ Was '

/
7

/

Atlanta SF Newark Total

\ o ——— —

"N=18 N=29 N=16 N<=63

Adequate S .' ‘75 i 12 : ‘0\‘ 12.. 24
© 6 28 4 -

Inadequate 38

.~ X . . . . . . - ..
K . . . / .
¥ / ) v :
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Many participants stated that they would havebpreferred at least a two-day
conference. One person said: The topics required much more time for even
a cunsory undernstanding of the Lssues. :

However, most of those who wrote comments made positiVe statements, such as:
A gnedi deal was covered Ln a Aho&x‘penfod 0§ time. 1 have never

attended an out-of-state meeting which had such a great proportion
0§ productive time. : o . '

T porsonally §ebt the time was inadequite, but Zhe workshop 7
accomplished a gheat deal in a very short time. = ' :

The time available wﬂé_ubéd pény welf.

. ' WOuZd-have‘ZLhedkﬁbne time 40 that we could Learn fnom those who
were s0 much mone kuoiwledgeable. People had a Lot o share with
‘one another. Too bad we couldn't continue jor another day.

"It is interesting to note the differences in the-pattern of responses. at the
various meetings. In both Atlanta and Newark, among those’returning question-. -
naires, there was a tendency to say tha* the tise available_had-been "adequate."
However, the San Francisco group expressed a contrary viewpoint. A1l 28
respondents said,that there had not.been sufficient:time. One possible
~explanation is that the worksheets which had been sent to participants in
advance of the San Francisco meeting generated.unrealistic expectations.
Participants .may have come to the conference anxious to talk about certain
topics oniy to find that these could not be-dealt with because of time
limitations. Although the same worksheet was sent out in advance of the.
Newark conference, participants. had been cautioned: beforehand that not all
topics would be covered. They were urged to write their comments on the Vo
worksheet so that these would bécome part, of the record. ' '
5. Do you feel that the use of worksheets made the discussion ...

3

\ .
~Atlanta :SF Newark Total
N=18 N=29 N=16 N=63 -

-

~© { More productive | . 7. 26 10 537

.f. E\geSSaproductiye ” L | 0o ¢ . - 0
o - Made no-difference . R R I 8
e .

The response indicates -a strGﬁg positive reaction to the worksheets.: Those |

who wrote comments indicated that the worksheets: had provided cohe.ence and

direction for the conference. One person said: Provided an excellent method
. 0f focusing the discussion without making it rigid.

A number of people commerited that the discussion leaders should have stayed

~ ‘closer to the worksheets. Such comments suggest that the worksheets were one
of the factors that made for a successful conference. oo

c e B eV
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6. If a project is implemented along the lines discussed, what dd you
think 'is ‘the Tikelihood that it will yield benefits to your state?

’

Atlanta® - SF Newark Total
N=18 N=29 N=16 N-= 63

~ Good Tikelihood of benef1ts to '
my state o .10 - 14 8 32

~ Some ]1ke11hood of benef1ts to L : } : .
my state - 7 12 7 26
L1tt1e or no 11ke11hood of benef1ts _ _ . -
to my state _ 0 -0 1 1
* No- op1n1on/not applicable . 1 S .0 . 2

-+ The response to th1s quest1on may be viewed as h1gh1y encourag1ng. Out of '
63 respondents, about half felt that there was good 1ikelihood that their
state would benefit, while an additional 40 per cent felt there was some - .
Tikelihood of benefit. ‘Thus, better than 9 out of 10 part1c1pants ant1C1pate
benefits from a fo]]ow-up project.
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VI. RECOMMENDATIONS FOR A COOPERATIVE ACTION PROGRAM

The discussions that took place during the four feasibility study conferences
convinced the project staff that there is a substantial body of support for
regulatory improvement within the governmental structure itself. Legislators =

- expressed dismay about the increased pressure they are getting from new

- groups that want to be regulated. Administrators of umbrella agencies are

concerned about the high degree of autonomy and the lack of public accounta-
iH X i : ionally dominated boards. Legal officers

.are worried about the procedures used by virtually autonomous boards in
* conducting investigations, hearings, and appeals. They are asking whether
“due process and the interests of the public are adequately protected. i
Consumer officials are looking into the impact of regulation on the cost
and availability of services and whether regulatory boards are actually

giving_]ega]‘§anction=to\antﬁcompetitive practices.

While state regulatory officials may be regarded as potential change agents, |
their ability to initiate changa is limited.. They participate only ina -
‘nominal way ‘in national organizations, such-as NCOL. They are distracted -
by other responsibilities, and often uninformed about what might be done in
a specific situation because there is no information system or snational clear-
". inghouse. They may be familiar with preblems and issues in their own states,
_ but they seldom know what's happening even in nearby states ot what efforts
have been made to deal with problems and concerns similar to their own.

This. information gap leads to a wasteful duplication of effort. The state
official who does not khow what has been tried elsewhere, what the experience
has been, ‘or how such experience might be applied to his own Situation is
1ikely to repeat.the mistakes of others or to reinvent a wheel that may
already exist-in another jurisdiction. ‘ : ‘ \

\
’

/

READINESS FOR COOPERATIVE ACTION

- The project staff perceived a_grbwing awareness among state officials that
many of the: regulatory problems they have in common are more likely to be

/'-'\

solved by states working together rather than in isolation. Individual states --

even the largest -- lack the resources to undertake the research and develop-
ment required to devise workable solutions. Yet cooperation is vesisted
because of the strong feeling among state officials that since states are
~seldom exactly alike, no single solution is Tikely to apply. States are not
interested- in-cooperating unless they can be assured that whatever emerges
from a joint effort will be sufficiently flexible that they will be able
to draw from the outcome those elements that fit their own situation or that -
- can .be adapted in a suitable way. : C L «

“A further complicating féétot that hampers interstate cooperation is the .
relatively high turnover 9mon§\admihistrators of licensing agencies. These
-administrators are usually gubernatorial appointees who change with each

-administration. . Whatever knowledge and experience they may have acquired
Y 78 |
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(/ during tenure on the job is lost when they leave and must be gained anew
by each appointee. This can be a slow, wasteful process,W1th each incumbent
finding that he must take three steps backward before he can ever think
about taking 4 step forward. The foregoing observation.also applies to
legislators. : o :

The project staff discerned a high level of sUsp1c10n among state officials
that the federal government intends to intervene in the regulatory arena
to impose its standards and wishes on the states. Fears are expressed
that federal funding, especially in 'health ré]ated programs, will be used
as a club to bring about compliance with federally determined standards.
Any federally.funded 1n1t1at1ves concerned with regulatory reform must
: expect to encounter suspicion, if not 0utr1ght hostility, from state off1c1als.

It was, therefore, highly encourag1ng for the project staff to f1nd part1c1—
pants at the regional meetings expressing a positive attitude toward coopera-
tive projects. . As previously noted, 97 per cent of those responding to a -
questionnaire indicated that they’ wou]d be interested in participating in
cooperative projects "...by sharing information and ideas, critiquing draft

~ materials, heiping to 1dent1fy qualified consu]tants, and possibly pilot
testing materials to determine their usefulness." -The high degree of interest
_shown is further reinforced by a conviction on the part of nearly all partici-
pants that the results of a cooperative effort are 11ke1y to y1e1d benef1ts
for ‘their states . , ; '

THE PROPOSED HANDROOK-

In the 1ight of the information’ and insights gained during the feas1b111ty
study, the project staff has concluded that regulatory improvement in the
states would be substantially enhanced by the development of a handbook or
resource file that would prOV1de state officials with practical organiza-
“tional and procedural guidance in both legislative and operational matters.
The handbook-would describe how a- part1cu1ar problem had been handled else-
where and. the elements that- existed in that situation, what experts think

m1ght be done or sheculd be don . what a preferred approach might be under s
~various c1rcumstances, and what s+andarus, if any, may zpply to a particular -
situation. . , '

Such a guide could reflect the wide divarsity among the states by providing
information, examples, case studies, and racommendations of experts about

a number of a1ternat1ve approaches to & given problem. The pros and cofis 4
of each approach might-be outlined, along with information about the demo- -
graphic and situational factors" under which it had been found to work or not
.work. By having available a range of positive working alternatives, a state
could select an approach that best suited its needs, or it could draw
elements from among the options presented to tailor a unique solution that
m1ght better fit its c1rcumstarreJ than any of the proposed alternatives.

In deve10p1ng a pre11m1nary outline for tne proposedthandbook the proaect

staff has been guided by responses on the interest questionnaire and by
suggestions made during the course of the meetings. It seems c]ear that tqe
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major dimensions of the handbook shouid encompass problems and solutions in
both the legislative and the administrative/operational areas. The public
interest/consumer problem area {which was listed separately on the interest
questionnaire) appears to cut across both domains. For this. reason, it

can probably be dealt with effectively under one or the other of the two
broad rubrics .mentioned earlier. : '

2 .
Following is a byief, annotated outline of topics that might be covered
in the proposed handbook. The outline is not intended to be all inclusive
‘or prescriptive. Rather, it seeks to illustrate the questions that such a
handbook might try to answer and problems for which solutions might be

sought.

Legislative Problems and Solutions -

1. Purposes o?’Reéu]ation‘

2. - Decidiggfwhéthér or Not to Requlate ‘ o

" Both of these topics (1 and 2) impinge on the concerns expressed
regarding the rapid proliferation of -1icensing. Legislators recognize
that they need to reexamine the purposes of occupational and professional

~ regulation and to consider alternative approaches that may accomplish
the desired social goals in a less restrictive manner.

To facilitate the decision-making process, it has been proposed that

the handbook include guidelines or criteria that legislators may use in
evaluating all new ragulatory proposals. These same guidelines may also
. be ,useful when legislators consider the deregulation of certain occupa-

tions and'grofessions under the “"sunset law" approach.

- 3. Authprity Structure

4. OQrganizational Structure

Authority structure and organizational structure (3 and 4) are closely
related. There was considerable interest in knowing- about alternative
patterns for organizing regulatory activities to insure both effective
administration and adequate accountability. What are the pros and cons
of centralized administration as compared with a decentralized approach?
How should boards be constituted? Should they be decision-making or
advisory? What role, if any, should the public play in regulating
occupations and professions? ' ‘ : v

The most troublesome question is that of accountabil;ty. How can the
legislature be sure that.the various regulatory boards are acting in the
public interest? Various approaches for ac. ieving a higher. degreé of
accountability need to be identified and evaluated. '
. . /.
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-accountable for what they do -- or fail to do.

Vi
I

|

Should boards be self supporting or. shou]d their act1v1t1es be paid foP
in whole or in part out of general funds? Where should income from\fees

Financing Regu]atotx_Act1v1t1es

-go -- into the general fund or into special accounts under control’ oﬁJ

the various boards? These are crucial questions with which TegislatoXs
are grappling. Much more is at stake than dpllars. The decisiony made
with respect to financing will almost certainly determine the 6555’ of

autonomy enjoyed by boards and the extent. to which they can be d

|
\

Qualifications for Licensure

'promu]gate rules and regulations?

 Nearly everyone agrees that tra1n1ng, expereince, and demonstrated
- competence are legitimate qualifications, for licensure. But what about"

other requirements such-as age, educat1on,,c1t1zensh1p, and "good moral
character"? Should these be included in rew legislation? What can be
done to remove unnecessary rectr1ct10ns 7?om existing statutes?

How specific should the statute be with’respect to such matters as
qualifications or the content of examjnations? And ‘how much should be
Teft in_the hands of boards through_the de]egatlon of author]tv to -

Continued Competence

l

A major criticism of 11c=n51ng, as it ex1sts today, is: the 1nab111ty
of boards to insure that licensees have maintained the]r competence.
It has been proposed that practitioners be subjected to periodic re-
examination or to some type of per?onmance audit as a condition of.
relicensure. Trade and professional groups have favored a continuing
education approach. Legislators are raising many questions in_this area:
Is there evidence that people have been hurt by the failure of boards -
to monitor continued competence? What will the cost of contjinuing.
education be to the consumer? Is it likely to be worth the cost? -
What impact will differing continuing education requirements have on
interstate mobility of skilled workers and profess1onals?

Public Interest and Consumer.Protect1on

What mechanisms have states devised for insuring that consumers' _
interests. are adequate]y protected vis-a-vis regulatory boards? - How
effective have these been? Shou]d theré be public members on regulatory
boards? How many? What can be done to increase the Tikelihood that
they will be able to play a‘consiructive role? Would changes in’
administrative procedures incredse the likelihood of greater public and
consumer part1c1pat1on in hearings on‘proposed rules and regulations?

Are boards do1ng as much as tbey could to discipline pract1t1oners who

. demonstrate lncompetance or do shoddy work? Are there 1eg1sTat1ve

81 7 ’
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remedies that would strengthen the mandate of boards to function on
behalf of consumers? What can be done to prevent boards from fostering
anticompetitive practices now or in the future? ‘

B. Adminisfrative:P?BBTems éﬁﬁ‘So]Utions

1. Evaluation of Qua]ificati&ns

" How valid are- the training, experience, and other qualifications ,
currently used by boards? What steps can be taken to insure that .(“'
requirements are job related and appropriate (that is, notjexcessive L

_ or exclusionary)? - Are procedures for evaluating qua]ificaLions of
~————put=of=stateor—foreign-applicants-equitable?Is the system sufficiently’
‘ flexible to accommodate qualified individuals who may have received their

7

training or acquired expérience in: nontraditioral situations?
! A : _ v

Asseégaent-of cumpetence v , : - /////. \ '
. T ' ) 3 b

Hgﬁ/gbbd are the written and performance tests .used to assesi/gemﬁgzencé?
Héw can- the agency staff monitor the testing activities of boards and -

N

;
|
provide training when needed to insure- the tests meet essional A ?,

//standards?. What respunsibilities do board members have with respect to \
/" tests when national examinations are used? Does~the board have responsi- 1" -
_bility for providirg applicants with "feed ack" regarding areas Qf weakness?f@a
If so, how can such diagrnostic informatitn be summarized and transmitted: 7
to candidates? Considerable interest was shown in the proposed BEGCC N ‘
guidelines. In the €vent that these guidelines are adopted and-are :

found to apply to licensing agencies, what steps should .state gencies
complignce?

|
~(and” individual boards) taie to insure that they are in

3. 1nvestigatiohs“éhd Enforcement

4,'~Ihsuring Due Process - ' : - t‘ o

by many participants as critical, but.ielatively weak Tinks in\the

regulatory chain. ~How can this aspect of licensing be strengthened?

What are the advantages and -disadvantages of a centralized investigatory o

unit? What role, if any, should board mpembers play in investigations, . - .

hearings, determining guilt or innocence, and deciding on sanctions for :

Ticensees found to/ be qii1ty? Are there enforcement and disciplinary

procedures. that provide adequate safééuards to the public while at the < R

same time protect{ng the constitutional rights of licensees? =~ . 71\
. ) - . '._._ v . . ] .°/ R \
5. The Privacy Issue . S .

| \ |
Investigations,'enfdﬁcemeﬁl, and due process (3 and 4) were identified .,{

. ‘ . . \_\ . S . !
public .record laws have raised questions as'to which records of boards ...
.should be kept confidential and -which’ ones should be open- for public . . ‘
scrutiny? "Sunshine laws" have raised similar guestions about meetings.
Administrators want to know whether other sfates have developed policies

related to the privacy issue that might ‘be helpfui in their g?n states. s

S Y S
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76. Increasing-the Effectiueness of Boards

o

Interest was expressed in ways to orient. new hnard members so that
they woudd have an apprec1at1on of the issues involved in regulation a3
- well as an- understanding of their specific duties and responsibilities.

Board members often need help in formulating and evaluat1ng rules and .

. regulations, in unders;and1ng administrative procedures, and. in deveﬂop1ng

. o competency- tests. Public members of regu]atory boards may need addi-
tional orientation so that they will gain an understanding of the occupa-
t1on or profess1on and of 1nformat10na1 resources ava11ab1e to. them both
in" and out of state government

<

7. Public Interest and Consumer Aspects B

- .o _Adm1n1strators see a nead to strengthen procedures for' dealing with -
complaints of conSumers. ,The development of better record keeping and,
tracking procedures for comp1a1nts was accorded a nigh priority:
Boards should be more responsive to inguiries from applicants and the
general public. Ways need te be found to obtain greatei input-from the
public .when rules and regulations are under consideration. Interest’
- was also expressed in strengthen1ng the role of regulatory agencies in .
support of affirmative action policies of the state -- not only as it
_— .affects licensing and emp]oymen but: services to the public as well.

) o ) . s . F , . . ‘ . , . ) \
. AN APPROACH TO DEVELOPMEN'U L | -
' : - Lo o : L
Experience has shown .that previding resource materials -- even good materials --

-is rarely sufficient, by itself, to stimulate change unless pressure for.

. change ‘and support -for change are also evidedt. One of the assumptions
underlying the. proposed prOJect is that a climate for change can be generated
- by involvi ng key peop]e in the state in %he deve]opmenta] process

, It is proposed that, in deve]op1ng a handbook task force groups of state
“officials be constituted to assist in delineating the content, identifying
states where exemplary practicés may be found, suggest1ng names of 1nd1v1dua1s

eaWhO might. be-aklé to provide information, and sarving as contributors and-

_ critics. Other state officials -~ especially regulatory agency personnel
-~ =« yinvoTved. in exemplary, programs or. with innovative practices -- should be

" invited ‘to share the1r experiencas with respect to.the prob]ems and issues _
covered in the|handbook Where appropriate, state agency personne] might e
be asked to undertake small-scale developmerital projects or ta ¢onduct '
“field tests to determ1ne whether the mater1a1> under deve]opmen are~practica1
and. usabPe i . , : : _ : % v

QD Wh11e most of the mater1a1 for the handbook wou]d be generated by state

g officialsy there are likely :u he some topics where the degree of - expertise. ™

 needed or the degree of 1‘+"'~1t1on required goes beyoné’that available from

- these sources.' In such i..izaces, it might be advisable.to seek out an .

= authority in the f1eJd and commission¢him or her to prapare a paper specifi- -

ca]]y for the handbook. AT A]S? ‘be advantageous to deve]op co. petat1ve
- - ey . . _ . S . .
» H / ¢ - J -
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relationships with such organizations as the Council of State Governments,
. the National Conference of State Legislatures, and the National Association
,of Attorneys General to assist with specific aspects of .the project. -

~ .

To insure that the content of the- handbook is accurate and that the proposed
approaches are sound, all material should be subjected to criticai review by
task force members and by other‘qualified persons drawn from among con- i
ference participants and others who have been identified subsequent to.the
- canferences. . ' : ' - .

]

r
1

THE KEY TO CHANGE | 73_7

*  DISSEMINATION: !
. \ . i . .
It is urged that dissemination strategies be devised and. budgeted as an
integral part of the developmental effort. The dissemination process should
begin long before the handbook is in its final forni. . The groundword for
utilization must be prepared. by sens;;izinglstate'officia]s to the problems
and involving them in the quest-for sciutions.  Key legislators and other
v officials- should play -an active role in the developmental .process -- by
~serving as planners, contributors, and reviewers. As draft materials are
'generated, state officials should be asked to react to them and to seek
suggestions from those most likely to make use of the materials. Such a
- - - review process should increase the 1ikelihood\that the materials; will be
o _sound, realistic, and’attuned to the needs of \the field. \ . |

|

- Information about the project, its nature, scope, methods, and_anticipated’
i ogtcomes,vshould be brought to the attention of appropriate groups. This
. might be done by means of a newsletter, journal articles, ,progress reports,

~and speecbes“dt national and regional meetings.

The project staff might consider serving as an’informal clearinghouse during
the’ 11fe of the project. Staff members could answer inquiries, about sources .
of information or suggest places where certain recommended practices were

“already inh use.  On some occasions, it might even be appropriatg for the

~ staff to share materials while these were still in-draft form. Such sharing
(with appropriate saféguards) could help to meet some of the immediate needs
of states and, at the same time, provide the project staff with feedback of '
a yery practical nature: S SRR

R R ) ; _ o S .

Consideration should also be given to establish:ng a mechanism f6¥-pe?iodi~."
‘cally updating. the handbook to prevent it from becoming obsclete. A flexible,
Toose-~leaf format. would seem-desirable, possibly coupled with some sort of’

sukscription serviece to insure that users would automatically receive new

materials as ijsuqd;' S L | o

° . The ultimate test of the handbook's effectivenes: will be. how ‘widely ‘the
.materials are accepted and used and what ‘impact they have an policies and
lpractices in the states. S - . S :

,




- B o Appendix A
Attendees <

ETS/NCOL Conference on
0ccupat1ona1 and Professional L1cens1ng

. 0'Hare Airport, Ch1cago
o . April 11, 1975 .

Dr. Joan Arnoldi ~ The Honorab]e W1111am Faust
Chairman o Chairman, Senate Committee on
Veterinarian Examining ‘Board State Affairs :
201 E. Washington Avenue, Rm. 252 State Capitol
Madison, Wisconsin 53702 : Lansing, Michigan
\ . : :
Ms. Cathy Ashley . ' Mr. Herman Fishman
Administrative Assistant Chief Deputy Director
House of Representatives Dept. of Licensing and Regu]at1on
State House ‘ 1033' S. Washington Avenue
Columbus, Ohio 43215 Lansing, Michigan. 48926
D
The Honorable Linda Berglin . Mrs. Karen Greene
Vice Chairman House Health Manpower Administration
- Subcommittee U.S. Department of Labor
Chairman Education Serv1ces 601 D Street, N.W., Room 9100
Subcommittee . : Washington, \D.C. 20004
217 State Office Building " . \
" St. Pauly Minnesota 55115 Mr. Marvin D\ ur;ger5°n
- : ‘ -, Chief, Bureau of Occupatuonal
Dr. William Blockstein - Licenses :
Director of Health Sciences 2404 Bank Drive, Room 312 °
University of Wisconsin = ; Boise, Idaho 83705 - “
610 Langdon St., Room 415 _ _ : _ -
' Mad1son, W1scon§1n ‘53706 -  Mr. Richard V. Griesinger
é . : Executive Secretary. _
Mr. Larry B]um erg-. . _ National Council on 0ccupat10na1
Assistant Attorney General "~ “Licensing
. State Capitol < - . 1033 S. Washington Avenue RS
Des Mo1nes, Ipwa 50319 ’ Lansing, Michigan 48926
Mr. R1chard J Carlson =~ - Ms. Pattie Ha11 g 7
Associate Director .of Research Research Assistant g
- The Counci‘l 6?\§tate Governménts Judiciary and Governmental.
P.0. Box 11910 . . . Reorganization Committee.
Lron Works Pike T, State House - :
Lex]ngton, “Kentucky 40511 S Ind1anap011s, Ind1ana 46204
. Ms. Sarah Dean - ; T ..Dr. d. Ph1]11p istead
~ Secretary, -Dept.--of | - - Committee on Reg®lated Industr1es '
. Regulation and Licensing ~ Y - and Licensing '
. 201 E. Washington Avenue _Florida House of Pepresentat1ves
-Madison, Wisconsin 53702 o - ‘House Office Building, Room 414 .
, . , . | ,J Ta]]ahassee, F]orﬂda 32304 -
: e 88
5 . ¢/

A1




Mr. Phil Harvey A ~ Mrs. Corinne W. Larson _

Director of Advisory Services Director, Health Manpower Program
Educational Testing Service - ‘Minnesota Department of Health
960 Grove Street * 717 Delaware Street, S.E.
- Evanston, I11inois 60201 ‘Minneapolis, Minnesota 955440
Mr. David Hase s L. The Honorable: Joan Lipsky
+ -Deputy Attorney General ’ : State Capitcl
: "State House Des No1ne<, Iowa 50319

L' Madison, Wisconsin 53702
' .s Jan1ce Lundberg 0

-Ms. ! Peggy iedden . Testing Officer
Ohio Legislative Service - ' Dept. of Registration and
Commission. Research Qttorney i Education _ .
-State Housge 628 E. Adams -Street
.Columbus, 0h1o 43215 ‘ Springfield, 1111nﬁ,> 62786
“Mrs. Ruth J. Herr1nk : - Mr. Richard Masek .
,-Director, Dept. of Profess1ona1 Principal Research Associate
- and Occupational Reguiation - Ohio Legislative Service Commission
Ninth”Street Office Building - State House '
P.0. Box-1-X - B Columbus, 0h1o 4321&
R1chmond Virginia 23202 » : . P
ah ) Dr. A]bert MasTow
Mr M1ke Horn - . Director, Clerjter fur 0ccupat10na1
Administrative Hear1ng Comm1ss1on ‘and Profeséicnal Assessment
State House ~ Educational Testing Service
Jefferson C1ty, M1ssour1 65101 Pr1nceton,/New Jersey 08540
: ‘Mr Cass Hurc ‘ . The Honos ab]e w1111am Monroe -
‘Administrator, Dept. of "~ Chairman House State Government
Regu13t1on and L1cens1ng . Sommittee o _
201 'E. Washington Ave., Rm. 252 '// State Lapitol - |
"Madison, h*scons1n 53702 // ‘Des Moines, Iowa 50319
Mr. Dcro;as Johnson e .The Honorable Mary- Lou Munts
Administrative Assistant - Chairman, Environmental Qua11ty
State House - . ' Lommittee '
Mad1son, Wisconsin 53702 , : - State Capitol
: P Madison, ‘Wisconsin 53702 o
" Ms. l1nda Joy e . S8 o K N
Executive-Director : 'f’ Mr. Walter L. Penn,- III
Michigan Consumers Council =~ - - Assistant Attorney Gereral
- 414 Hollistey Building S Richmond, "Virginia :3219 y
Lanslng, M)ch1gan 48933 S - o
o B Mr. Joel P]att T
' Mr W1111am Kand]er C I lega] Counsel to the Co(sumer
‘Administrative Assistant - fdvocate
Senate Committee on State Affairs Ni#i¢ce.of the Governor
State Capitol . o T 160 N. LaSalle Street

Lansing, Michj ‘gan e o “Chicago, I1lino%s 60601

' o ’f ’-"\,'A—,Z.O o ' o \




/\

Dr. Raymond D. Salman

- Director .of Professional L}cens1ng
New York State Dept. of Educat1on
9% Wash1ngton Avenue

Albany, New York 12210

Mr. Neal Samors
Bducational Testing Service
- 960\Grove Street

Evanston, I11inois 60201

Dr..Benjamin Shimberg (

~ Associate divector . :

Center for Occupational and
Professional Assessment

Educational Testing Service

‘Princeton, New Jersey 08540

Ms. Vivian/L. Solganik

federal Tréde Commission
. 1339. Federal Office Building
C]eve]and,\ph1o 44199 .

Mr. Ronald E. Stack1er _
D1rector, Dept. of Rea1strat1on
and Education -

628 E. Adams Street
Springfield, [11inois 62786

|
Mr. Alec Sutherland
Council of State Governments
203 North Wabash Avenue
Chicago, I11inois 60601

Mr Paul Sweet

National Conference of State L

‘Legislatures
1150 Seventeenth St., N.W.
Suite 602 -
Wash1ngtoﬂ, D C 20036

mis. Ray T111man

Assistant Director

Dept. of Reg1strat10n and
Education L

628 E£. Adams Street :

Spr1n0f1e1d, 11]1n01s 62786

Mr Tom Tr1p]ett )
Senate Legal Counseh
State Capitol

St. Paul, Minnesota 5 115

Mr. George Uffmann
Director, Professional Registration.
P.0. Box 1335

Jefferson City, Missc . 01

Mr. Richard Wexler
Special Assistant Attorney General
Minnesota Dept. of Health Bu1:d1ng

~ 717 Delaware Street, S.E.

M1nneepol1s, Minnesota 55440

M1ss‘Beanna Zychowski
Administrative Secretary

Medica® Examining Board .
201 E. %ashington Avenue, Room 252
Madison, Wisconsin 53702 -

87 . ‘\

—— ™

A-3



_ Attendees
 ETS/NCOL Conference on
Oceupational and Professional Licensing

Air Host Inn, Atlanta, Gecrgia
- May 15, 1975

Mr. C]yde‘L. Ball | ‘Mrs. Ruth J. Herrink

Legislative Services Officer , Director, Department of Professional
2129 State Legislative Building - and Occupational Regulation
Raleigh, North Carolina 27611 Ninth Street Off1ce Bu11d1ng )
' K - o Y P.0. Box 1-X .
.Mr. C. L. Clifton Richmond, Virginia 2326% '
- Joint Secretary : N
State. Examining Boards, ‘ Mr. D. Patrick Lacy, Jr .M
. 166 Pryor Strect, S.W. - Deputy Attorney General : A v
\Atlanta, Georc1a 30303 1101 ‘E. Broad Street: , o
: * Supreme -Court Building
;Mr. Ralph K. Disser "~ -Richmond, Virginia 23219
Director, Division of Health- _
. Related Boards - _ -t Mr. Joseph Muth
360 Capitol Hill Building - - : Acting Director, Division of"
Nashv11]e Tennessee 37219 - Occupations and Profess1ons ’
P.0. Box 456 - :
Mr Kennefh Go]den - Frankfort, Kentucky 40601
ﬁePuCy Director : E , , ’ .
Commission on State- : ° Vo, bonnie Naradzay’
Governmental Management - " Federal Trade Commission )
6 North 6th Street " 6th and Pennsy]van1a Aves: N.W. - —
Richmond, Virginia. 23219 - Room 409 - / , /
Washington, D.C. 20580 ~--
Mrs. Karen Greene T : ' C :
- " Manpower Administration _ i, Kaymond D. Salman i
©U.S. Department of Labor . ’ Di:actor of Professional Licensing
601 D-Street, N.W. New York State Department of Educat1en :

Washington,-D.C.— 20213 _ 99 Washington Avenue
‘ ‘ ~ Albany, New York ~ 12210
Dr. J. Phillip Ha]stead :

| . : /. .
Committee -on: Regulated - '+ - . Dr. Benjamin Shimbera - -
‘Industries and Licensing . - Associate Director
Florida House of Representat1ves - Center for Occupational and
Room 414 . , : Professional Assessmeat |
Hou5° Office BU11d1ng S _Educational Testing Ser ice

v Ta]]ehassee, Florida 32304 P © " Princeton, New Jersey {2540

A4




_IS/NCOL Licensing Heeting
May 15, 1975 '

Mr. Rod Tennyson
Attorney General . Office

. State Capitol B
Tallahassee, F,]grida 32304 '

Mr. James D. Whisenand" o
Assistant Attorney General :

Office of Attorney General

Tallahassee, Florida 32304




Atterdees

ETS/NCOL Conferenceon
Occupational and Professional Licensing

Air Host Inn, Atianta, Georgia

May 18, 1975

Dr. Scarvia B. Anderson

Vice President and Director,
Atlanta Office

Educational Testing Service

17 Executive Park Drive, N.E.

Atlanta, Georgia 30325

Mr. Clyde L. Ball

Legisiative Services Officer
2129 State Legislative Building
Raleigh, North Carolina 27611/

Mr. John A. Banks, Jr.

Director, Division of
Legislative Servicec

Commonwealth of Virginia

P.0. Box 3AG .

Richmond, Virginia 23208

- The Hon. Gene Campbell

Florida House of Representatives

House Office Building, Room 434

Tallahassee, F]or1da 32304

Mr. Thomas Dciman

Committee Staff Coordinator

Interim Committee on Eusiness
Organizations & Professions

State Capitol

’ Frankfort Kentucky 40601

The Hon. James T. Edmunds<
Virginia Senate :

. P.0. Box 387

Kenbridge, V1rg1n1a_ 239

Mrs. Karen_Greene
Manpower Administration
U.S. .Department of Labor
601 D Street, N.W:. ' . ‘
Washington, D.C. 20213

90
' ﬂ56‘,4

Dr. J. Phillip Halstead

Committee on Regulated Industries
and Licensing

Florida House of Representatives

Room 414

House Office Ruilding

Tallahassee, Florida 32304
Mr. Dick Herman

Legislative Aide

1230 Healey Building
Atlanta, Georgia 30303

Mrs. Ruth J. Herrink

Director, Department of Professional
and Occupational Regulation

Ninth’ Street 0ff1ce Building

P.0. Box 1-X .

Richmond, V1rg1n1a 23202
Mr. John Karrh

Governor's Office

State Capitol

Mpntgomery, Alabama 36104 -

Mr. Tom Lang

 Legislative Staff -

Florida House of. Representat1ves
Tallahassee, Florida 32304

Mr. tynn Luallen

Administrative Ass1stant
to ‘the Governor

Capitol Building, Room 104

Frankfort, Kentucky 40601

The Hon. Terry L.:Mann

Chairman, Subcemmittee on
Professions

Kentucky House of Representatlves

19 Douglas; Drive : '

Newport, Kentucky "41071:



The Hon. 1omas W. Moss, dr.
Chairman, General Laws Committee
Virginia House of Delegates

830 Maritime Tower

Norfolk, Virginia 23510

Mr. Ken Mullikin, Jr.
Legislative Aide
. 537 Maple Avenue
Newport, Kentucky 41071

Ms. Bonnie Naradzay

Federal Trade Commission

6th and Pennsy]van1a Avenue, N.W.
Room 409

Washington, D.C. 20580

Dr. Raymond D. Salman
Director of Professional {1cens1ng
New York State Department of
Education .
‘99 Washington Avenue
Albany, New York 12210 (\<
Dr. Benjamin Shimberg
Associate Director
Center for Occupational and
Professional Assessment
Educatijonal Testing Service
. Princeton, New Jersey 08540

Mr. Gray Sidwell _
Assistant to the D1rector
‘Atlanta Office

Educational Testing Service
17 Executive Park Drive, N.E.
Atlanta, Georg1a 30329

The Hon. Daisy Thaler -
- Kentucky . Senate

5804 Lovers Lane . :
‘Louisville, Kentucky . 40291

Mr. Sanuel ree Tucker

Legislative Counsel

New Capitol Building, Room ]10
"~ Jackson, Mississippi 39205

o1
A-7



Attendees .

ETS/NCOL Conference on
Occupational and Profassional Licz-sing
~ /
San Francisc¢o, California
. ~June 20, 1975

Ms. Sharon Andrew " Mrs. Jo Garceau

Director, Division of Special Assistant for Personnel
*-Occupational Licensing and General Government
Department of Commerce Office of the Governor

Pouch D _ Olympia, Wash-: .on 98501

Juneau, Alaska 99811
. - Senator Mary GoJack -
Senator John M. Barker : 3855 Skyline boulevard

Route 4, Box 422 Reno,” Nevada 89502
Buhl, Idaho 83316 .

e Mrs. Karen Greene.
Senator Philip. E. Batt y Manpower Administration
Box 423 ' - U.S. Department of Labor
Wilder, Idano 83676 ' 601 D Street, N.W.

Washington, D.C. 20213
Mr. "Henry B]ock \

Assistant Commissioner S Mr. Marvin D. Gregersen, Chief
. Education & Publications j Bureau of Occupational Licénses
- State Department of Real Estate - Department of Self-Governing Agencies

Sacramento, California 95814 2404 Bank Drive, Room 3]2
2 Boise, Idaho 83705
Mr. Chris C. Christensen .

Director of Administrative Services Dr. John Helmick
Department of Commerce Vice President

158 12th Street, N.E. ' Educational Testing Service
Salem, QOregon 97310 -~ . 1947 Center Street

. Berke]ey, Califernia . 94704
Ms.-Maxine Daly

Assistant Director, Business and .Mrs. Ruth J. Herrink
Professions Administration T Director, Department cof Prefess1ona]
Department of Motor Vehicles ' . and Occupational Reguiat1on
Highways Licenses Buiiding : P.0. Box 1-X | ,
Olympia, Washington 98504 - Richmond, Virginia 23202 -y
Mr. David Gabriel - . . Mr. Joe Hill.
Special -Assistant to the D1rector Attorney General's Offlce
Council of State Governments | ' - State Capitol
85 Post Street, 400" : - . Pouch K
San Franc1sco, Ca]]forn1a 94104 ‘ Juneau, Alaska 9981]
/
A<8




, Sacrawento, California

S

. ETS/NCOL Liceasing Conferznce
June 20. 1975

Mrs. Virginia Honeywell
Administrator

Oregon State Board of Cosmetic Ttcrapy
Laboy and Industries Building, ﬂtn Floor

Salem, Oregon 87310

Mr. w111.dm €. Hoop

Deputy Director

317 Main

Statehouse

Boise, Idaho 83720

Mr. John Keith

Assistant Attorney General

Temple of Justice

Olympiz, Washington 93504

Mr. Alfe=d C. Kelley

Chief, Office of
Administrative Services

QOregon State Health Division

P.0. Box 231

Portland, Oregon 97207

Ms. Elisabeth Kersten

Deputy Director

Department of Consumer Affairs
1020 N Street
Sacramento, California 95814
Mr. Howard Manning .
.Federal Trade Commission
11000 Wilshire Boulevard
Suite 13209

Los Angeles, California 90024 -
Senator William McCoy

State Capitol Buiiding

Salem, Oregon 97310

M. thn S. McGroarty

Adm1n1strat1ve Assistant

© tb the Governor
Execut1ve Chambers, State Cap1t01
Carsc“ C1ty, Nevada 89701

Mr. R]Phard McManua

Chief Deputy Director
Department of Consumer Affairs
1020 N Street’

95814 .

A-9

93 .

irs. Wanda Merrill
Administrator )

Consumer Services Division
Laber and Industries Building
Sal=m, Oregon 97310

Mr. Richard P. Milanese
Management Consultant
Department of. Administration
Management Services Section
The Capitol
Phoenix, Arizona 85007

Ms. Bonnie Naradzay

Federal Trade Commission

6th and Pennsy]vania Aves., N.W.
Room 419 .
Nash1ngton, D.C. 20580

Mr. David M. Newman ;
Federal Trade Commission

450 Golden Gate Avenue, Box 36005
San Francisco, California 941]8

Mr. Sy Newmark
Consumer Service Officer
1111 Las Vegas Boulev:rd S.

. Suite 219
- Las Vegas, Nevada

89104

Mr. Chatham Odum

Assistant Commissioner
Administration and Licensing
State Depe 2nt of Insurance
1407 HMark reet

San Franci..o, California 94103
B1]] F. Payne

Statehouse
Boise, Idaho 83720J

Dr. Raymond D. Salman «
Director of P-ofessional L1cens1ng .
New York State Dept. of Educat1on
a9 Wash1ngton ‘Avenue

A]bany,/New York 12210



ETS/NCOL vicensing Conference
Jupne 20, 1375 -

A

Mr. Alan Seder

Associate Program Director
Educational Testing Service
1947 ‘Center Street
Berkeley, California 94704

Di~. Benjamin Shimberg
Associate Director
Center for Occupational and
Professional Assessment
Educational Testing Service
Princeton, New Jersey 08540.
- &

Mr: Phil Stoufer
Management Consultant
Department of Administration
Management Services Section
The Capitol
. Phoenix, Arizona 85007

Mr. Taketsv  u.Takei

Director, Department of
Consumer Affairs

1020 N. Street , :

Sacramento, California 95814 .

Assemblywoman Sue Wagner
-.845 Tamarack Drive
Reno, Nevada 89502

Mr. Ronaii M. Weiskopf

Deputy At -orney General
Department of Justice

3580 Wilsnire Boulevard

Los ‘Angeles, California 90010

Representative Gary Wilhelms
3869.Madison Street
Klamath Falls, Oregon 97601

Mr. TedVWi]Jiams:;
Legislative Liaison

Office of the Governor
. Phoenix, Arizona 85007

94

T A-10




Attendees

ETS/NCOL Conference on

Occupational and Professional Licensing

Newark, New Jersey

October 6, 1975

Mrs, Virgiria L. Annich ‘
Director
Division of Consume:r Affairs i
1100 Raymond Boulevaid, Room 504 ,
Newark, New Jersey . 07102 \

. Ms., Donna Caruso : .
Admini=trative Aide to ’ \

Senator Chester G. Atkins \
State House |
-Boston, Massachusetts 02133 !

Mr. Barton A. Fields

Commonwealth of Pennsylvania
Department of State
" 302 North Office Building
Harrisburg, Pennsylvania

Deputy Secretary of the \

17120

My, William J. Geary

Assistant to the Secretary \
of Consumer Affairs

McCormack State Office Building

One Ashburton Place

Boston, Massachusetts

Mr. Paul Gitlin

Executive Secretary -
Massac.:usetts Consumers Counc11
100 Cambridge Street
Bost: n, Massachusetts 02202

"Ms. i zala W, Gold:

Chle-, Consumer Protection Division
Office ‘of the Attorney General, Room 167
. State House

. Boston, Massachusetts 02108

Mrs. Karen Greene ‘ ’
U.S. Department of Labor
Manpower Administration

601 D Street, N.W.

Washington, D.C. 20223

r ¥

L At .'

02108 e / \

|Leverett S
{100 Cambridge Street

Mrs. Ruth J. Herrink

Director, Department of Professional
and Occupational Regulation

P.0. Box 1-X

Richmond, Virginia 232202.

‘Mr. Elia J. Malara

‘Director, Division of Licensing
Service .

270 Broadway ~

New York, New York

Mr{_Thonas E. Marshall «

'Agsiétant Secretary, Department of
Licensina and Regulation

One South Calvert.Street, 3rd Floor

Baltimore, Maryland 21202

Mr. Joseph*M McDonough'

Deputy, Commissioner _

Department of Consumer Protection

State Ofrice Building

165 Capitol Avenue )

Hartford, Connecticut 06l15’

Mr. Walter P. McHale '

Deputy Director \

Division cf Consumer Affairs -

Rocm 504, 1100 Raymond BoulevarL

Newark, New Jersey 07102 '

| Mrs. EvvaJean Mintz .

Director, Division of Registration

altonstall Building

Bostomr, Massachusetts 02202

Mr. Frederick Nack )
ssistant Attorney General in
Charge Education Bureau

New York State Department of Law

261 Madison Avenue
hew York, New York 10016

1

i , . . >



Mrs. Bounie Narad:zzy
Research Analyst

Kegional Operations.
Federal Trade Commission,
Washxngton D.C. 20560

Mr. David E. Ormstedt

Room 409

Ccunsel, Departmert of Consumer
Frotection '
- 165 Capitol Avenue
Hartford, Connecticut 06115

Mr. Francis X. Pugh
Assistant Attorney General
Counsel, Department of
Licensing and Regwuiation
Cne South Calvert Street
Baltimore, Maryland 21202

Mr. Edward W. Robirsou, Jr.

Commissioner Designate e e

Prcfessioral and Oucupational
Affairs

. St ate Department

Ha*risburg, Pennsylvania 1712C

Mr. John N. Ruth : /

Chief, Consumér PIOLELthH T
D1v151on

One South Calvert Straef -

.Baltimore, Maryland 21202 7

Dt. Raymond D. Saliwan.
Director of Professioral Licensing
N.Y. State Department of Education
99 Washington Avenue
Albany, New York 12210
Shimberg ) p

*.Dr., Benjami.. y

Associate Director e
Center’ for Occupational and
Professional Assessment
-Educational Testing Service
Princetoﬁ tiew Jersey 08540
i .
Slet T Arlene Vio;et
tef Counsel Consumer
'Lrotectlon D1viSion
Cffice of the Attorney ueneral
. 56 Pine Street/ '
Providence, Rhode Island 02903 ‘

" Mr. Saul Barry Wax

Senior Policy Analyst
Massachusetts Consumers Council

10G Canbridze ‘Street, Room 7109
Boston, Massachuserts 02202
Mr., Joel Weisberg o -

Director,, Bureau of Consumer
Protection

301 Harket Street, 9th Floor

Harrispurg, Pennsylvania™ 17101
- A
" . ~ 3
coA
e \\:" h -
/
NN .

— e AN



" NAME

STATE .

<

rd

October 6, 1975 S : o :
Newark,_N: J.’ ' i ) Appendix B

—

} s
e

A

WORKSHEETS

! 44'

. : . )
~ These worksheets are intended to serve a dual purpose: 1) to
"stimulate your thinking on a variety of “topics related to licensing,
and 2) to provide the project staff with a record of comments and
jdeas that might not emerge during the digcussionf ' ’

- The questions and statements on the left-hand side of each
sheet coxer problems and conceyns expressed at previous
meetings by. licensing administrators, legislators, legal
officers and .others, - - ! :

~ In the~blank space on the right please jot down any ideas
you ha¥e on ‘the topic, note any additional concerns, and
' give us your suggestions for dealing with the problem. -
. This is not a formal questionnaire. We do not expect you to
“respond to all of the questions. We hope that you will share your
thoughts on” those topics that are of special interest or,concern

.,Ngggﬁgg_ybisb_zggn,experlence can'be helpful.

" Since time for discussion will be limited, we shall be able te ..
deal with only a limited number of questions. It.will not be poSsipﬂe
“for participants to bring up all of the points that merit consideraqy!
tion. That is why your notes on the worksheets will be of special |
value. After the meeting, we will review the "jottings" of all '
participants and incorporate them into our report. If we are not \

A\

N

sure what you had in mind, we may call you or write for clarificationt
A

You havevour assurance that nothing said during these meetings o

" noted on the worksheets will -be quoted or attributed in a way that
would permit an individual participant to be identified. Any reports. ;
issued by this project will deal with categories of respondents, not
with the views of individuals. ‘o - '

4
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TOPIC I: _Purpose of Licensing

o

3.

"\’.,—-

'
<z

What <hou1d be the major pur-

poses 1in regulating an
~occupation or profession?

Do' you feel thatf., on the whole,
statutory regulation in your
state has accomplished these
purposés?

If not, in what specific respeuts
has it fallen short?

What do you think might be done
to correct these shortcomings?

TOPIC I1: Deciding Whether or Not to Regulate

What should you look for when you
are considering regulatory
legislation?

® What questions should you ask?

* What evidence should be réqu1red

to justify the need for statutory
regulation?

How can you be sure that proponents
of licensure have considered other
less restrictive alternatives and
that their reasons for reJecting

them are sound? .
7

What are the tdﬁghest prob1ems you
face when you must decide whether
or ndt to support a proposal to

" regulate an occupation for the

first time?
- . \ . N R
What forces or factors do you
see as major influences in
promoting the licensing of
additional occupations and

- profess1ons?'

B-2
ng)?g‘

C

[%)

1

anents



7. Is it reasonable to expect that
* circumstances might arise where

the continued regulation of an
occupation or profession might
no longer be necessary or '
desirable? What mignt such
circumstances be? What might
be done to bring about
"deregulation"?

TOPIC I1I. MWriting a Licensing-Law

8.. Which elements of a licensing statute do you think ought to be very
specific in the law, and which ones left quite general, i.e, details
left for board or agency determination? Check which you think it
should be and add-any comments. -

Element Spacific General — Comments

Purpose

Definition of Practice

Board composition, terms,
appointment/removal

Scope of jurisdiction/
authority of board

» Duties and responsib%]ities
of members /

To whom accountable? When? _
How? b “

Qualifications of Jicensees

"Endorsement of licenses. from.
other states or colntries

Test-content |
' [

Grandfathering .|
|

Exemptions f' . . ) B "_ ﬂA

Fees and.changes|in fee v _
" structure e ‘ N

Hearings and ap?ea]s.»

~ Grounds for disciplinary
action
|

o ,_Administfative[procedures- , B ' .

11
!

Other aspgcts:ﬁ

!

Qo - /
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9. Which of the following qualifications shou1d (shou]d not) generally

/
be included in a licensing-statute? _ : 4
~ Should
Qgg]ification Should i Not ’ Comments
_ N,
Education
Training
Citizenship N 5
Competency

A

Moral Character

A

Age

Resi@ency

;).s..

Sex

Other ’ ’ "w . ] . -

160 .
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10. What should be the major
functions of a regulatory
board?

-

11" How should boards be constituted?

N
~
Ve
’

What _ .
Progortion?: Comments

Members of régulated occupafion

- i .

Representatives from State
societies or other occupa-
tionally-related organizations

Representatives from related
occupation :

Representative from relevant
State agency

Public or cohsumer representa-
tion

Other

)
, -

12. Should boards be primarily

advisory bodies
decision-making bodies

If advisory, where should the final" o _
decision-making authority be lodged? -/

If decision-making, how can one
be sure that boards will be
accountable . to the public and
the, profession? '

/

101




3.

'Should boards be adm1n1strat1velx

autonomous or should they be .part

- of a department or agenc

14.

(umbrella organization)?
autonomous : ]
part of a departmeént or
agency :

“othet

A\

T

If board is part of an umbrella
agency, where should authority
-reside for the following
functions?

"Services

- Should common services prov1ded
by the agency be

optional: i.e., used at
discretion of boajrds

mandatory: use FEQUJFed
by aH boards .

Personnel

Should authority to hire and
fire executive officers of
boards and board stdffs
reside with: :
agency director
individual boards

F1nances _ ;
Should expenditure of board 7/
funds be .

at d1scret1on of the board

“subject to budgetary contro]s
of the agency

Policy

Should ru]es‘and regulations be

str1ct1y the business of the . e

board :

" subject to review and approva]
by the agency



15. How should a state's regulatory

N activities be financed?
Each board should support -
its activities out of fees .
coliected from its licensees.
Funds would be hei? ina
"speciad account.

) - Regulatory activities should
) be supported by pooling fees
' of all boards. Income from
fees should be.controlled by

the umbrella agency.

.. Regulatory activities should
‘be supported out of general
funds . subject to the usual
budgetary process. A1l
income from fees should go
into the general fund. '

,Qther approaches:

."16.  Should regulatory functions be

: income-producing, i.e.; bring in
more than it costs to operate
the programs?

17. Should regulatory activities be
essentially self-supporting or
should part of the cost be

\ defrayed out of general funds?

38. How should the law deal with
people who are already engaged -
- in practice (grandfathers)?

- 19.. Should ‘the law provide for
"evidence of continued com-
petence" after a person has

<been licensed? How might
~ such a requirement be
implemented? -

20.  Continuing education is often
" suggested as one way to deal with
the issue of continued competence.-
Can you suggest alternative
approaches that merit consideration?
Please explain.

- B-7
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:TOPIC IV: Implementation of the Lgy;7

“What prob]ems have arisen in your/ﬂt te

with ‘respect to the following opera~
tional aspects of licensing? P]ease
explain. .

21.

22.

23.

24.

25.

26.

Is there a tendency for boards
to be overly restrictive? Do

they set standards for licensure

beyond those generally required?
If so, what might be done to
counteract such tendencies?

Are boards in your state required
to have on recerd clear guide-
lines for evaluating "qualifica~
tions of appiicants?

\

What problems (if any) are you
encountering in evaluating the
quilifications of applicants_
from other states or foreign
countries? .

What problems have arisen (or are
likely to arise) in the use of
national testing programs?

What problems have arisen (or are
likely to arise) in the use of
tests prepared by board members?

“Should knowledge.of .English be a

prerequisite for a license?

dates who are not literate 4n
English or who have difficulty
reading English?

How is this being done?

"8i1ould they be deing this? .

.
&j/""

Do-any boards.in your state endeavor
to assess the cémpetency of candi-.
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'If 3]-
1.

N

A4

27.

28.

29.

30.

32.

What's done about complaints from
applicants who feel that they
have been improperly denied
licensure on the Basis of quali-
fications or testing standards?

How do boards respond to“inguiries
from candidates as to why they
failed ‘'or what their spacific -
areas of weakness may he?

‘Do you feel hoards have an

obligation to provide cand1dates
with such 1nformat1on7

’»

Is there a need for in-service
training for board and,agency
staff personnel? In what areas?

\ ¢
What should be the role of boards -

with respect to the: d1sc1pL1nary
function? )
'sét standards-and make
rules; but leave imple-
mentation to others.

.Play aCtIVE role in 1nvest1—
gations, hearings and °
decision process.

____ Other

If investigations are to be turned

over to a separate unit, how
shou]d such a unit be const1tuted7

To whom should it be accountab]e?

How may the rights -of licensees

dnd those of the public be, pro-
tected during the investigatory/
enfotcement‘pfocessz -



33.

When there is a civil or criminal
issue involved in a disciplinary

matter, should the baard take o

action independently of the courts-
or should it await the outcome of

* the judicial proceedings?
Explain. - N

T w

TOPIC V: Public .and Consumer Interest

34.

35.

36.

37.

38.

39,

If you have public members on your
boards, what has been the net
effect? (What difference has the1r
presence made?) Explain.

What do you think might be done
to increase the effectiveness of
pub11c members? \

Have you encountered any conflicts

_'between the public's "right to
know" on the one hand and the
licensee's right to privacy (or
due process) on the other?
Explain.

What types of information about
licensees is the.consumer entitled
to seek from a licensing agency?

What can be done -to resolve questions
related to those aspects of the
regulatory process that consumers
maintain areg anti-competitive--such
as restrictions on advertising and
price posting? How and by whom?

Are there other aspects of consumer.
involvement in licensure that .

- should be_considered?
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40. What might this project do to
assist states in dealing with
consumer aspects of licensing?

TOPIC VI: Forces For and Against Change

¢1. What do’you think might be done
o to bring. about needed changes in
‘the structuré apd operation of
* ~’licensing bgards?
42. Whith interestgroups oraorganiza-
" tiBns are likelx.to support the
status quo? (Be as specific as
possible.)

43. Can you identify any groups or
organizaticns which are interested
N in seeing changes in the status
quo? (Be as specific as possible.)
44. wWhat major problems will need to
be overcome ir bringing about .change?

45. ,What suggestions do you have for
dealing with these problems?

]

46. How-might the issue of chdnges in
licensure be presented to the
legislature so as to increase the
likelihood of success?

47. What might be dcone to make the
public more aware of the impact
* of licensure and more concerned .-
about the need for change?

@



