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leased, as 18 being done In connection with this case, at the time
the vpinlon is Issued. The syllabus constitutes no npart of the opinion
of the Court but has been prepared by the Reporter of Declsions for
the convenience of tLe reader. See United States v. Detroit Lumber
Co., 200 U.S. 821, 337.

SUPRFME COURT OF THE UNITED STATES

Syllabus

MILLIKEN, GOVERNOR OF MICHIGAN. ET AL, v.
BRADLEY et aL.

CERTIORARL TO THE UNITED STATES COURT OF APPEALS FOI
THE SIXTH CIRCUIT

No. 73434, Arzued Februarv 27, 1074—Decided July 25, 1074

Respondents brought this class action, alleging that the Detreit
publie school system is racially segregated as a result of the official
policies and actions of petitioner state and eity official=, and seck-
ing implementation of a plan to eliminate the segregaticn
establish a unitary nonracial school system. The Distriet Cou-t,
after cencluding that various acts by the petitioner Detroit Board
of Education had created and perpetuated school segregation in
Detroit, and thai the acis of the Board, as a subordinate entity
of the State, werce attributable to the State, ordered the Board
to submit Detroit-only desegregation plans.  The court also
ordered ihe state officials to submit desegregation plans encom-
passing the three-county metropolitan area, despite the faet that
the 83 school distriets in these three counties were not partiezs to
the action and there was no elaim that they Lad committed
constitutional violations, Subsequently, the outlving sehool dix-
tricts were allowed to intervene. Lut were not permitted to assert
any claim or defense on iszues previously adjudieated or to reopen
any issue pm\"iously decided, but were allowed merely to. advise
the court. as to the propriety of a metropelitan plan and to submit
any objections, modificutions, or alternatives to any sueh plan.
Thereafter, the District Court ruled that it was proper to consider
metropolitan plans, that a Detroit-oniy plan submitted by the
Board and respondents was inadequate to accomplish desegreen-
tion, that therefore it would seek n solution beyond the limits of

*Together with No. 73435, Alien Park Public Schools et al. v,

£ Bradley et al., and No, 73436, Grosse Pointe Public School System

V. Bradley et al., ulso on certiorari to the same court,
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the Detroit school district wnd concluded that “[s]ehool district
lines are simply matters of political convenience aud may not he
used to deny constituticnal right=”  Without having evidence
that the suburban =chool districts had committed nets of de jure
=egregation, the court appointed a panel 1o submit a plan fer the
Detroit =chools that would enconipass an entire designated deseg-
regation area consiziing of 53 of the 85 suburban =chool districts
plus Detroit, and ordered the Derroit. Board to acquire at leasi
295 =chool buse= 1o provide transportation under an interim plan
to be developed for the 1972-1973 sehool yeur. mn of
Appeals. aflirming i part, held that the record supported the
Diztrict Court’s finding as 1o the constitutional violations com-
mitted by the Detroit Board and the state officials: that therefore
the Distrier Court waz authorized and required 1o 1ake effective
mensures 1o dezegregate the Detroit sehool svstem: and that u
metropolitan area plan embracing the 53 ountlving distriets was
the only feasible solution and was within the Distriet Court’s
equity powers. But the court remanded so that all suburban
school distriets that might bhe affected by & metropolitan remedy
could be made parties and have an opportunity to be heard as
to the scope and implementation of <uch n remedy, and vacated
the order ux to the bus acquisitions, subject to its reimposition
atan approprinte time. Held : The relief ordered by the District
Court and aflirmed by the Court of Appeals was based upon
erroncous standards and was unsupported by record evidenee that
aetx of the outlying distriets had any impact on the diserimination
found to exist in the Detroit schools. A federal court may not
impose & nulti-district. areawide remedy for single-distriet de jure
sehool zegregation violations, where there is no finding that the
other included school districts have failed to operitte unirary sehool
sVstems or have committed aerx that effected segregation within
the other distriets, and there is 1o elaim or finding that the school
distrier houndary lines were extablished with the purpose of foster-
g raerl xegregation. and where there is no meaningiul opportunity
for the ineluded neighboring school distriets to present. evidence
or he heard on the propriety of a2 multi-distrier remedy or on
the question of constitutional violations by those districts, Pp.
17-33.

(2) The Distriet Court erred in using as q standard the deelared
ubjective of development of a metropolitan area plan which, upon
implementation, would leave “no school, grade, or eclassroom

' 3
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substaniialiy disproportionate to the overall pupil meial composi-
tion” of the metropolitan area as & whole. The clear import of
Swann v. Board of Education, 402 U. 8. 1. is that dezegrecation.
in the senze of d'smantling a dual =chool svstem. does not require
any particular rieial balanee. Pp. 20-21.

(b) While boundarv lines mav be bridged in circumstances
where there has been a eonstitutional violation ealling for inter-
district relief. school district lines may not be casually ignored
or treated ax a1 mere admini<trative convenience: <ubstantial local
contrel of public edueation in this conntry is u deeply rooted
tradition. Pp. 21-22,

{c) The inter-distriet remedy could extensively disrupt and alter
the strueture of publie education in Michigan. sinee that remedy
would require. in effect. consolidation of 5+ independent school
distriers historically administered as separate governmental unirs
into a vast new super school district, and. =ince. entirely apurt
from the logistical problems attending large-scale transportation
of students, the consolidation would generate other problems in
the administration, financing, and operation of this new school
svstem. Pp. 22-23,

(d) From the scope of the inter-district plan iiself, absent a
complete restrueturing of the Michizan school distriet laws, the
Distriet Court: would become, first, a de facto “legislative author-
ity” to resolve the complex operational problems involved and
therafter a “school superintendent” for the entire area, a task
which few, if any, judges are qualified to perform and one which
would deprive the peopie of incal control of sehools through elected
school boards. P. 24.

(2) Before the boundaries of separate and autonomous school
distriets may be set aside by consolidating the separate unirs for
remedial purposes or by imposing a cross-district remedy, it must
be first shown that there has been a constitutional viclation within
one district that produces a significant segregative effect in another
distriet: i. c.. speeifically. it must be shown that raecially diserimi-
natory acts of the state or local school distriets, or of « single
school district have been a substantial eause of inter-district segre-
gation. P. 25.

(f) With no showing of significant violation by the 53 outlyving
school disiriets and no evidence of any inter-distriet. violition or
effeet, the District Court transeended the originai theory of the -
case as framed by the pleadings, and mandated a metropolitan

4
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arca remedy. the approval of which would impose on the outlving
districts. not shown to have committed am constitutional viola-
tion. a standard wot previously hinted at in any holding of this
Court. Pp. 25-26.

(2) Assumine, arguendo. that the State was derivatively: respon-
sible for Detroit's segregated school conditions, it does not follow
that an inter-district remedyv is corstitutionallv justified or re-
quired. since there haz been virtuallv no showing that either the
State or any of the 85 outlving districts engaged i any activity
thar had a cross-distrier efieer. Pp. 28-29. .

(h) An ixolated instanee of a possible segremative cffcct as
hetween two of the school distriers involved would nort Justify
the broad metropolitan-wide remedy contemplated. particularly
=inec that remedy embraced 52 distriets having no responsibiliry
for the arrangement and potentially involved 303.000 pupil= in
addition to Detroit's 276.000 pupils. Pn. 29-30.

484 F. 2d 215, reversed and remanded.

Buraer, C. J, delivered the opinion of the Court. in which
STEWART. BrackMUN, PowsLL, and Renxquist, JJ., joined. STEw-
ART.. J.. filed & concurring opinion. Dovaras, T, filed 1 dissenting
opinions  WHite, J.. filed a1 dissenting opinion, in which DoucLas,
Brex~ax, and MarssaLy, JJ.. joined. MarsuaLy, J., filed a dis-

senting opinion, in which Dotaras, BrexxayN, and Wurte, JI.,
joinad. -



NOTICE : This opinfon is subject to formal revision before publication
in the preliminary print of the United States Reports. Readers are re-
quested to notify the Reporter of Decisions, Supreme Court of the
United States, Washington, D.C. 20543, of any typographicual or other
formal errors, in order that corrections may be made before the pre-
liminary print goes to press.

SUPREME COURT OF THE UNITED STATES

Nos. 73434, 73-435, aND 73436

William G. Milliken. Gover-
nor of Michigan, et al.,
" Petitioners,
73434 .

Ronald Bradley and Richa:d
Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

Allen Park Publie Schools

et al., Petitioners, On Writs of Certiorari to

73-435 v. . the United States Court
Ronald Bradley and Richard of Appeals for the Sixth

Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

The Grosse Pointe Public
School System,
Petitioner,

73436 v.

Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda

Bradley, et al. |

[July 25, 1974]

Circuit.

Mr. CHier Justice BurGer delivered thic opinion of
the Court.

. We granted certiorari in these consolidated cases to
determine whether a federal court may impose a multi-
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2 MILLIKEN v. BRADLEY

district, areawide remedy to a single district de jure
segregation problem: absent any finding that the other
included school districts have failed to operate unitary
school systems within their districts, absent any claim
or finding that the boundary lines of any affected school
district were established with the purpose of fostering
racial segregation in public schools, absent any finding
that the included districts committed acts which effected
segregation within the other districts, and absent a -
meaningful opportunity for the included neighboring
school districts to present evidence or be heard on the
propriety of a multidistrict remedy or on the question
of constitutional violations by those neighboring districts.*

I

The action was commenced in August of 1970 by the
respondents, the Detroit Branch of the National Associa-
tion for the Advancement of Colored People * and indi-
vidual parents and students, on behalf of a class later
defined by order of the United States District Court,
ED Michigan, dated February 16, 1971, to include “all
school children of the City of Detroit and all Detroit
resident parents who have children of school age.” The
named defendants in the District Court included the
Governor of Michigan, the Attorney General, the State
Board of Education, the State Superintendent of Public
Instruction, and the Board of Education of the city of
Detroit, its members and its former superintendent of
schools. The State of Michigan as such is not a party
to this litigation and references to the State must be
read as references to the public officials, State and local,

*Bradley v. Milliken, 484 F. 24 215 (CA6 1973); cert. granted,
414 U. S. 1038 (Nov. 19, 1973).

*The standing of the NAACP as a proper party plaintiff was not
contested in the trial court and is not an issue in this ense,
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throngh whom the State is alleged to have acted. - In
their complaint respordents attacked the constitution-
ality of a statute of the State of Michigan known as Aect
48 of the 1970 Legislature on the ground that it pit the -
State of Michigan in the position of unconstitutionally
interfering vwith the execution and operation of a volun-
tary plan of partial high school desegregation, known as
the April 7, 1970 Plan, which had been adopted by the
Detroit Board of Education to be effective beginning
with the fall 1970 semester. The complaint also alleged
that the Detroit Public School System was and is segre-
guted on the basis of race as a result of the officia! policies
and actions of the defendants and their predecessors in
uffice, and called for the implementation of a plan that
would eliminate “the racial identity of every school in
the [Detroit] system and . . . maintain now and here-
after a unitary non-racial school system.”’

Tnitially the matter was tried on respondents’ motion
for prelimina~y injunction to restrain the enforcement of
Act 48 so as to permit the April 7 Plan to be imple-
mented. On that issue, the District Court ruled that
respondents were not entitled to a preliminary injune-
tion since at that stage there was no proof that Detroit
had a dual segregated school system. On appeal, the
Court of Appeals found that the “implementation of the
April 7 Plan was [unconstitutional]y] thwarted by state
action in the form of the Act of the Legislature of
Michigan,” 43 F. 2d 897, 902 (CAS6 1970), and that such
action could not be interposed to delay, obstruet, or
nullify steps lawfully taken for the purose of protecting
rights guaranteed by the Fourteenth Amendment. The
case was remanded to the Distriet Court for an expedited
trial on the merits.

On remand the respondents moved for immediate
implementation of the April 7 Plan in order to remedy

5
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the deprivation of the claimed constitutional rights. In
response the School Board suggested two other plans,
along with the April 7 Plan, and urged that top priority
be assigned to the so-called “Magnet Plan” which was
“designed to attract children to a school because of its
superior curriculum.” The District Court approved the
Board’s Magnet Plan, and respondents again appealed to
the Court of Appeals moving for summary reversal.
The Court of Appealis refused to pass on the merits of
the Magnet Plan and ruled that the District Court had
not abused its discretion in refusing to adopt the April 7
Plan without an evidentiary hearing.  The case was again
remanded with instructions to proceed immmediately to a
trial on the merits of respondents’ substantive allegations
concerning the Detroit School System. 438 F. 2d 945
(CA6 1971).

The trial of the issue of segregation in the Detroit
school system began on April 6, 1971, and continued
through July 22, 1971, consuming some 41 trial days.
On September 27, 1971, the District Court issued its find-
ings and conclusions on the issue of segregation finding
that “Government actions and inaction at all levels,
federal, state and local, have combined, with those of
private organizations, such as loaning institutions and
real estate associations and brokerage firms, to establish
and to maintain the pattern of residential segregation
throughout the Detroit metropoliten area.” Bradley v.
Milliken, 338 F. Supp. 582, 587 (ED Mich. 1971). While
still addressing a Detroit-only violation, the District
Court reasoned:

“While it would be unfair to charge the present de-
fendants with what other governmental officers or
ageneies have done. it can be said that the actions cr
the failure to act by the responsible sehool authori-
tics, both city and state. were linked to that of these
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other governmental units. When we speak of gov-
ernmental action we should not view the different
agencies as a collection of unrelated units. Perhaps
the most that can be said is that all of then:, includ-
ing the school authorities, are, in part, respon.’ble
for the segregated condition which exists. And we
note that just as there is an interaction between
residential patterns and the racial composition of
the schools, so there is a corresponding effect on the
residential pattern by the racial composition of the
schools.”™ 338 F. Supp.. at 587.

The District Court found that the Detroit Board of
Education created and maintained optional attendance
zones* within Detroit neighborhoods undergoing racial
trensition and between high school attendance areas of
opposite predominant racial compositions. These zores,
the court found, had the “ratural, probable, foreseeable
and actual effect” of allowing White pupils to escape
identifiably Negro schools. 338 F. Supp., at 587. Simi-
larly, the District Court found that Detrojt school
attendance zones had been drawn along north-south
boundary l:nes despite the Detroit Board’s awareness
that drawing boundary lines in an east-west direction
would result in significantly greater desegregation.
Again, the District Court concluded, the natural and
actual effect of these acts was the creation and parpetu-
ation of school segregation within Detroit.

The District Court found that in the operation of its
school transportation program, which was designed to
relieve overcrowding, the Detroit Board had admittedly
bused Negro Detroit pupils to predominantly Negro

3 Optional zones, sometimes referred to as dual zones or dual over-
lapping zones, provide pupils living within certain areas a choice of
attendance at one of two high schools.

10



6 MILLIKEN v. BRADLEY

schools which were beyond or away from closer White
schools with available snace.* This practice was found
to have continued in recent vears despite the Detroit’
Board’s avowed policy. adopted in 1967, of utilizing trans-
portacion to increase desegregation:

“With one exception (necessitated by the burning of
a white school), defendant Board has never bused
white children to predominantly black schools. The
Board has not bused white pupils to black schools
despite the enormous amount of space available in
inner-city schools. There were 22,961 vacant seats
in schools 90% or more black.”” 338 F. Supp., at 588.

With respect to the Detroit Board of Education’s prac-
tices in school construction, the District Court found that
Detrcit school construction generaliy tended to have seg-
regative effect with the great majority of schools being
built in either overwhelmingly all Negro or all White
neighborhoods so that the new schools opened as pre-
dominantly one race schools. Thus, of the 14 schools
which opened for use in 1970-1971, 11 opened over 90%
Negro and one opened less than 109 Negro.

The District Court also found that the State of Michi-
gan had committed several constitutional violations with
respect to the exercise of its gencral responsibility for, and
supervision of, public education.® The State, for ex-

* The Court of Appeals found record evidence that in. at least one
instance during the period between 1957-1958, Detroit served a
suburban school district by contracting with it to educate its Negro
high school students by transporting them away from nearby sub-
- urban White high schools, and past Detroit high schools which were
predominnatly White, to all or predominantly Negro Detroit schools.
Bredley v. Milliken, 43¢ F. 2d 215, 23" (CA6 1973).

% School districts in the State of Michigan are instrumentalities of
the State and subordinate to its State Board of Education and legis-

11



MILLIKEN v. BRADLEY _ 7

ample, was found to have failed, until the 1971 Session of
the Michigan Legislature, to provide authorization or
funds for the transportation of pupils within Detroit
regardless of their poverty or distance from the school to
which they were assigned; during this same period
the State provided many neighboring, mostly White.
suburban districts the full range of state supported
transportation.

‘The Dastrict Court found that the State, through
Act 18, acted to “impede, delay and minimize racial
integration in Detroit schools.” The frst sentence of
§ 12 of Act 48 was designed to delay the April 7, 1970,
desegregation plan originaily adopied by the Detroit
Board. The remainder of § 12 sought to prescribe for
each school in the eight districts criterion of “free choice”
and “neighborhcod schools,” which, the District Court
found, “had as their purpose and effect the maintenance
of segregation.” 338 F. Supp., at 589.°

lature. The Constitution of the State of Michigan, Art. VIII, §2,
provides in relevant part:
"“The legislature shall maintain and support a system of free public
elementary and secondary schools as defined by law.”
Similarly, the Michigan Supreme Court has stated that “The school
district is a state agency. Moreover, it is of legislative crea-
tion . . ..” Attorney General v. Loweey, 131 Mich. 639, 644, 92
N. W. 289, 290 (1902); “Education in Michigan belongs to the State.
It is no part of the local self-government inherent in the township
or municipality, except so far as the legislature may choose to make
it such. The Constitution has turned the whole subject over to the
legislature . . . . Attorney Generdl v. Detroit Board of Education,
154 Mich. 584, 590, 118 N. W. 606, 609 (1908).

®“Sec. 12. The implementation of any attendance provisions for
the 197071 school vear determined by any first class school dis-
trict board shall be delayed pending the date of commencement of
functions by the first class school district boards established under
the provisions of this amendatory act but such provision shall not
impair the right of any such board to determine and implement prior

12
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The District Court also held that the acts of the Detroit
Board of Education, as a subordinate entity of the State,
were attributable to the State of Michigan thus creating a
vicarious liability on the part of the State. Under Michi-
gan law, Mich. Stat. Ann. § 15, 1961, for example, school
building construction plans had to be approved by the

State Bcard of Education. o "ot 762, the State
Board had specific statut upervise school
site selection. The pre " effect of De-
triot’s school constructi i e, therefore, found

to be largely applicable to suow State responsibility for
the segregative results.’

to such date such changes in attcndance provisions as are mandated
by practical necessity. . . .” Act No. 48, Section 12, Public Acts of
Michigan, 1970; Michigan compiled Laws Section 388.182 (emphasis
added).

?The District Court briefly alluded to the possibility that the
State, along with private persons, had caused, in part, the housing
patterns of the Detroit metropolitan area which, in turn, produced
the predominantly White and predominantly Negro neighborhoods
that characterize Detroit:

“It is no answer to say that restricted practices grew gradually (as
the black population in the area increascd between 1920 and 1970),
or that since 1948 racial restrictions on the ownership of real. prop-
erty have been removed. The policies pursued by both government
and private persons and agencies have a continuing and present effect
upon the complexion of the community—as we know, the chioice of a
residence is & relatively infrequent affair. For many years FHA and
VA openly advised and advocated the maintenance of “harmonious”
neighborhoods, i. e, racially and economically harmonious. The
conditions created continue.” ‘338 F. Supp., at 587.
_+ Thus, the District Court concluded,
“The affirmative obligation of the defendant Board has been and is
to adopt and implement pupil nssignment practices and policies that
compensate for and aveid incorporation into the school system the
effects of residential racial segregation.” 338 F. Supp., at 593.

The Court of Appeals, however, expressly noted that:

“In affirming the District Judge’s findings of constitutional violations

13
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Turning to the question of an appropriate remedy for

these several constitutional violations, the District Court

deferred a pending motion ® by intervening parent de-
fendants to join as additional parties defendant some 85
school districts in the three counties surrounding Detroit
on the ground that effective relief could not be achieved
without their presence.® The District Court concluded
that this motion to intervene was “premature,” since it

“has to do with relief” and no reasonab’ -pecif ““re-
gation plan was before the court. 388 I'. Supp.. . 595.
Accordingly, the District Court proceeded to o~ 1 the De-
troit Board of Education to submit desegregation plans
limited to the segregation problems found to be existing
within the city of Detroit. At the same time, however,
the state defendants were directed to submit desegrega-
tion plans encompassing the three-county meirepolitan

by the Detroit Board of Education and by the State defendants re-
sulting in segregated schools in Detroit, we have not relied at all
upon testimony pertaining to segregated housing except as school
construction programs helped cause or maintain such segregation.”
484 F. 2d, at 242

Accordingly, in its present posture, the case does not present any
question concerning possible state housing violations.

80n March 22, 1971, a group of Detroit residents, who were
parents of children enrolled in the Detroit public schools, were per-
mitted to intervene as parties defendant. On June 24, 1971, the
District Judge alluded to the “possibility” of a metropolitan school
system stating: “As T have said to several witnesses in this case:
how do you desegregate a black: city, or a black school system.” IV
App., at 259-260. Subsequently, on July 17, 1971, various parents
filed a motion to require to joinder of all of the 85 independent school
districts within the tri-county area.

® The respondents, as plaintiffs below, opposed the motion to join
the additional school districts, arguing that the presence of the state
defendants was sufficient and all that was required, even if, in shap-
ing a remedy, the affairs of these other districts was to be affected.
338 I'. Supp., at 595.

14
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area ** despite the fact that the school districts of these
three counties were not parties to the action and despite
the fact that there had been no claim that these outlying
counties, encompassing some 85 separate school districts,
had committed constitutional violations. An effort to
appeal these orders to the Court of Appeals was dismissed
on the ground that the orders were not appealable. 468
F. 2d 902, cert. denied, 409 U. S. 844. The sequence of
the ensuing actions and orders of the Distfict: Court-are

significant factors and will therefore be catalogued iny...

some detail. -

Following th ‘~t Clourt’s abrupt announcement
"3 At the time e ensus, the population of Michigan was
8,875,083, almost L which, 4,199,931, resided in the tri-county

area of Wayne, Oakland, and Macomb. Oakland and Macomb Coun-
ties abut Wayne County to the north, and Oakland County abuts
Macomb County to the west. These eounties cover 1,952 square
miles, Michigan Statistical Abstract, 1972 (9th ed.), and the area is
approximately the size of the State of Delaware (2,057 square miles),
more than half again the size of the State of Rhode Island (1,214
square miles) and almost 30 times the size of the District of Columbia
(67 square miles). Statistical Abstract of United Statez, 1972 (93d
ed.). The population of Wayne, Oakland, and Macomb Counties
wis 2,666,751 907.871 and 625,309; respeetively in 1970. ~Detroit,
the State’s largest city, is located in Wayne County.

In the 1970-1971 school year, there were 2,157,448 children en-
rolled in the school distriets in Michigan. There are 86 independent,
legally distinct school distriets within the tri-county area, having a
total enrollment of approximately 1,000,000 children. In 1970, the
Detroit Board of Education operated 319 schools with approximately
276,000 students. )

11 In its formal opinion, subsequently announced, the Distriet Court
candidly recognized that:

“It should be noted that the court has taken no proofs -with respect
to the establishment of the boundaries of the 86 public school dis-
tricts in the counties of Wayne, Oakland and Macomb, nor on the
issuc of whether, with the exelusion of the city of Detroit school
district, such sehool distriets have committed acts of de jure segrega-
tion.” 345 F. Supp. 914, 920.

1o
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that it planned to consider the implementation of a
multidistrict, metropolitan area remedy to the segrega-
tion problems identified within the city of Detroit, the
District Court was again requested to grant the outlying
school districts intervention as of right on the ground
that the District Court’s new request for multidistrict
plans “may, as a practical matter, impair or impede [the
intervenor’s] ability to protect” the welfare of their stu-
dents. The District Court took the motions to intervene
under advisement pending submission of the requested
desegregation plans by Detreit and the state officials.
On March 7, 1977 the Distriect Court notified all parties
and th~ “" - whool distriets seeking intervcition,
th:. t- © ., was the deadline for submission of
recouuucndations for conditions of intervention and the
~ date of the commencement of hearings on Detroit-only
desegregation plans. On the second day of the scheduled
hearings, March 15, 1972, the District Court granted the
motions of the intervenor school districts ** subject, inter
alia; to the following conditions:

“l. No intervenor will be permitted to assert any
claim or defense previously adjudicated by the court.
“2. No intervenor shall reopen any question or
issue which has previously been decided by the court.

“7. New intervenors are granted intervention
“wo principal purpos:s: (a) To advise the court.
ez, of the legal propriety or impropriety of ¢
sicering a metropolitan plan; (b) To review &
~izn or plans for the desegregation of the so-cali
azzer Detroit Metropolitan arca, and submittii
njections, modifications or alternatives to it «

*#* ~ecording to the District Court, intervention was permitted un-
der Rule 24(a), Fed. Rule Civ. Proc., “Intervention of Right,” and
alzo under Rule 24(b), “Permissive Intervention.”

1y
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them, and in accordance with the requirements of
the United States Constitution and the prior orders
of this court.” 1 App., at 206.

Upon granting the motion to intervene, on March 15,
1972, the District Court advised the petitioning inter-.
venors that the court had previously set March 22, 1972,
as the date for the filing of briefs on the legal propriety
of a “metropolitan” plan of desegregation and, accord-
ingly, that the intervening school districts would have
one week to muster their legal arguments on the issue.
Thereafter, and following the completion of hearings on
the Detroit-only desegregation plans, the District Court
issued the four rulings that were the principal issues in
the Court of A} culs.

(a)- On March 24, 1972, two days after the inter-
venors’ briefs were due, the District Court issued its
ruling on the question of whether it could “consider relief
in the form of a metropolitan plan, encompassing not
only the city of Detroit, but the larger Detroit metro-
politan area.” Tt rejected the state defendants’ argu-
ments Tist ne state action caused the segregation of
the 7 -oit wrxavls, and tne intervening suburban dis-
tricte « ntezucn that inter-district relief was inappro-
priate . aless zhe suburban districts had themselves
commiized violstions. The court concluded:

“..= - proper for the court to consider metro-
politiz: »lans directed toward the desegregation of
the Derroit public schools as an alternative to the
tae: mreser.t intra-city desegregation plans before it
adi, in the event that the court finds such intra-city

BTE - mrher hireviated briefing schedule was m intained despite
the fz st th, District Court had deferred consideration of a

motioz  ade cig? months carlier, to bring the suburban districts
into the « 1se:. dee n. 8, supra.

A pot
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plans inadequate to desegregate such schools, the
‘court is of the opinion that it is required to consider
a metropolitan remedy for desegregation.” Pet.
App., at 5la.

(b) On March 28, 1972, the District Court issued its
findings and conclusions on the three “Detroit-only”
plans submitted by the city Board and the respondents.
It found that the best of the three plans “would make
the Detroit system more identifiably Black . . . thereby
increasing the flights of Whites from the city and the
system.” Pet. App., at 53a-55a. From this the court
concluded that the plan “would not accomplish desegre-
gation within the corporate geographical limits of the
city.” Id., at 56a. Accordingly, the District Court held
that “it must look beyond the limits of the Detroit school
district for a solution to the problem,” and that “[s]chool
district lines are simply matters of political convenience
and may not be used to deny constitutional rights.” Id.,
at 57a.

(c) During the period from March 28, 1972 to April 14,
1972, the District Court coruiucted hearings on a metro-
politan plan. Counsel for the petitioning intervenors
was allowed to participate in these hearings, but he was
ordered to confine his argument to “the size and expanse
of the metropolitan plan” without addressing the inter-
venors’ opposition to such a remedy or the ciaim that a
finding of a constitutional violation by the intervenor
districts was an essential predicate to d4ny remedy involv-
ing them. Thereafter, on June 14, 1972, the District
Court issued its ruling on the ‘‘desegregation area” and
related findings and conclusions. The court acknowl-
edged at the outset that it had “taken no proofs with
respect to the establishment of the boundaries of the 86
public school districts in the counties [in the Detroit
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area], nor on the issue of whether, with the exclusion of
the city of Detroit school district, such school districts
have committed acts of de jure segregation.” Neverthe-
less, the court designated 53 of the 85 suburban school
districts plus Detroit as the ‘“desegregation area” and
appointed a panel to prepare and submit “an effective
desegregation plan” for the Detroit schools that would
encompass the entire desegregation area.” The plan
was to be based on 15 clusters, each containing part of
the Detroit system and two or more suburban districts.
and was to “achieve the greatest degree of actual deseg-
regation to the end that, upon implementation, no school,
grade or classroom [would be] substantially dispropor-
tionate to the overall pupil racial composition. Pet.
App. 101a-102a.

(d) On July 11, 1972, and in accordance with a recom-
mendation by the court-appointed desegregation panel,
the District Court ordered the Detroit Board of Educa-
tion to purchase or lease “at least” 295 school buses for
the purpose of providing transportation under an interim
plan to be developed for the 1972-1973 school year. The
costs of this acquisition were to be borne by the state
defendants. Pet. App.. at 106a—107a.

On June 12, 1973, a divided Court of Appeals, sitting
en banc, affirmed in part, vacated in part and remanded
for further proceedings. 484 F. 2d 215 (CA6 1973).5s

1* The 53 school district~ nutside the city of Detroit that were in-
cluded in the court’s “desczregation area” have a combined student
population of approximate - 503,000 students compared to Detroit’s
approximately 276,000 students. Nevertheless, the Distriet Court
directed that the intervening districts should be represented by only
one member on the desegregation panel while the Detroit Roard of
Education was granted three panel members. Pet. App., at 99a.

s The District Court had certified most of the foregoing rulings for
interlocutory review pursuant to 28 U. S. C. § 1292 (b) (I App. 265-
266) and the case was initiaily decided on the mierits by a panel of

19
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The Court of Appeals held, first, that the record sup-
ported the District Court’s findings and conclusions on
the constitutional violations committed by the Detroit
Board, 484 F. 2d, at 221-238, and by the state defend-
ants, 484 F. 2d, at 239-241° 1t stated that the acts of
racial discrimination shown in the record are “causally
related to the substantial amount of segregation found
in the Detroit school system,” 484 F. 2d, at, 241, and that
“the District Court was, therefore, authorized and
required to take effective measures to desegregatr the
Detroit Public School System.” 484 ¥. 24 249.

The Court of Appeals also agreed with the District
Cours that “any less comprehensive a solution than a
metropolitan area plan would result ir an all black school
system imnrediately surrounded by practically all white
suburban school systems, with an overwhelming white
majority population in the total metropolitan area.” 484
F. 2d, at 245. The court went on to state that it could
“noz see how such segregation can be any less harmful

three judges. However, the panel’s opinion and judgment were
vacated when it was determined, to rehear the case en banc, 484 F. 2d
215, 218 1 CAG 1973). ,

% With respect to the State's vic.ations, the Court of Appeals
held: (1) that, since the eity Boa-¢ i an instrumentality of the
State and subordinate to the State Zoard. the segregative actions of
the Detroit Board ““are the sctions of an agencey of the State” (484
F. 24, at 238); (2) that the state legiziation rescinding Detroit’s
voluntary desegregation plan contributed to increasing segregation
in the Detroit schools (Id.); (3) that uncer state law prior to 1962
the state Board hud authority over seh: construction pians and
must therefore be held responsible "“for the segregative results” (/d.);
(4) that the “State statutory scheme of support of transportation
for school children directly discriminated against Detroit” (484 F. 2d,
at 240) by not providing transportation funds to Detroit on the same
basis as funds were provided to suburban districts (484 F. 2d, at
238); and (5) that the transportation of Negro students from one
suburban district to a Negro school in Detroit must have had the
“approval, tacit or express, of the State Board of Education.” (Id) -

20
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to the minority students than if the same result were
accomplished within one school district.” 484 T. 2d, 245.

Accordingly, the Court of Appeals concluded that “the
only feasible desegregation plan involves the crossing of
the boundary lines between the Detroit School District
and adjacent or nearby school district for the limited
purpose of providing an . ilective tesc sregation plan.”
4384 F. 2d, at 249. It reasoned that such a plan <would
be appropriate because of the State’s violations. and
could be implemented because of the State’s autrnrity
to control local school districts. Without further -iabo-
ration. and without any discussion of the claims tat no
constitutional violation by the outlying districts hat been
shown and that no evidence on that point hac been
allowed, the Court of Appeals held:

“[T)he State has committed de jure acts of segrega-
tion and . . . the State controls the instrumentalities
whose action is necessary to remedy the harmful
effects of the State acts.” Ibid.

An inter-district remedy was thus held to be “within the
equity powers of the District Court.” 484 F. 2d, at 250.*

The Court of Appeals expressed no views on the pro-
priety of the District Court’s composition of the metro-
politan “desegregation area.” It held that all suburban
school districts that might be affected by any metropol-
itanwide remedy should, under Rule 19, Fed. Rule Civ.
Proc., be made parties to the case on remand and be
given an opportunity to be heard with respect to the

" The court sought to distinguish Bradley v. School Board of the
City of Richmond, Virginia, 462 F. 2d 1058 (CA4), affirmed by an
equally divided Court, 412 U. S. 92, on the grourds that ihe District
Court in that case had ordered an actual consolidation of three school
districts and that Virginia’s constitution and stazutes, unlike Michi-
gan’s, did not give the local boards exclusive power to operate the
public schools. 484 F, 24, at 251,
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scope and implementation of such a remady. 484 I

at 251-252. U e * of the remand, how:
the District Cou ac required” to recelve fv
evidence on the issue. .. -z 231 the Detroit schools

or on the propriety of a Detro.t-only remedy, or on the
question of whether the affected districts had committed
any violaticn of the constitutional rights of Detroit
pupils or others. 484 F. 2d, at 252¥ Finally, the Court
of Appeals vacated the District Court’s order directing
the acquisition of school buses, subject to the right of
the District Court to consider reimposing the order “at
the appropriate time,” 484 F. 2d 252.

II

Ever since Brown v. Board of Education, 347 U. §.
483 (1954), judicial consideration of school desegregation
cases has begun with the standard that:

“[I]n the field of public education the doctrine of
‘separate but equal’ has no place. Separate educa-
tional facilities are inherently unequal.” 347 U. S,
at 495.

_ This has been reaffirmed time and again as the meaning
of the Constitution and the controlling rule of law.
"The target of the Brown holding was clear and forth-
right: the elimination of state mandated or deliberately
maintained dual school systems with certain schools for
Negro pupils and others for White pupils. This duality
and racial segregation was held to violate the Constitu-
tion in the cases subsequent to 1954, including particu-
larly Green v. County School Board of New Kent Counts ,
391 U. 8. 430 (1968) ; Raney v. Board of Education, 391
U. S. 443 (1968); Monroe v. Board of Commissioners,
391 U. S. 450 (1968); Swann v. ‘Charlotte-Mecklenbury
Board of Education, 402 U. 8. 1 (1971); Wright v. Coun-
cil of City of Emporia, 407 U. S. 451 (1972); United

2z
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States v. Scotland Neck Board of Education, 407 U. S.
484,
The Swann case, of course, dealt

“with the problem of defining in more precise terms
than heretofore the scope of the duty of school au-
thorities and district courts in implementing Brown I
and- the mandate to eliminate dual systems and
establish unitary systems at once.” 402 U. S, at 6.

In Brown v. Board of Education, 349 U. S. 204 (1955)
(Brown II), the Court’s first encounter with the problem
of remedies in school desegregation cases, the Court noted
that:

“In fashioning and effectuating the decrees the
courts will be guided by equitable principles. Tra-
ditionally, equity has been characterized by a practi-
cal flexibility in shaping its remedies and by a facility
for adjusting and reconciling public and private
needs.” Brown v. Board of Education, 349 U. S. 204,
299-300 (1955).

In further refining the remedial process, Swann held, the
task is to correct, by a balancing of the individual and
collective interests, “the condition that offends the Con-
stitution.” A federal remedial power may be exercised
“only on the basis of a constitutional violation” and, “[a]s
with any equity case, the nature of the violation deter-
mines the scope of the remedy.” 402 U. S., at 15, 16.
Proceeding from these basic principles, we first note
that in the District Court the complainants sought a
remedy aimed at the condition alleged to offend the
Constitution—the segregation within the Detroit City
school district.” The court acted on this theory of the

'8 Although the list of issues presented for review in petitioners’
briefs and petitions for writs of certiorari do not include arguments
on the findings of segregatory violations on the part of the Detroit
defendants, two of the petitioners argue in brief that these findings

N
Ga
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case and in its initial ruling on the “Desegregation Area”
stated:
“The task before this court, therefore, is now, and . . .
has always been, how to desegregate the Detroit
public schools.” Pet. App., at 61a.
Thereafter, however, the District Court abruptly rejected
the proposed Detroit-only plans on the ground that “while
it would provide a racial mix more in keeping with the
Black-White proportions of the student population, [it]
would accentuate the racial identifiability of the [Detroit]
district as a Black school system, and would not accom-
plish desegregation.” Pet. App., at 56a. “[TThe racial
composition of the student body is such,” said the court,
“that the plan’s implementation would clearly make the
entire Detroit public school system racially identifiable”
(Pet. App., at 54a), “leav[ing] many of its schools 75 to
90 percent Black.” Pet, App., at 55a. Consequently,
‘the court reasoned, it was imperative to “look beyond the
limits of the Detroit school district for a sclution to the
problem of segregation in the Detroit schools . . ” since
“school district lines are simply matters of political con-
~ venience and may not be used to deny constitutional
rights.” Id., at 57a. Accordingly, the District Court
- proceeded to redefine the relevant area to include areas
- of predominantly White pupil population in order to en-
sure that “upon implementation, no school, grade or class-
room [would be] substantially disproportionate to the
overall racial composition” of the entire metropolitan
area. _ .
While specifically acknowledging that the District
Court’s findings of a condition of segregation were limited

constitute error. Supreme Court Rules 23 (1) (c) and 40 (1)(d) (2),
at a minimum, limit our review of the Detroit violation findings to
“plain error,” and, under our decision last Term in Keyes v, School
District No. 1, Denver, Colorado, 413 U. S. 189, the findings appear
to be correct.

N
—
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to Detroit, the Court of Appeals approved the use of a
'metropolitan remedy largely on the grounds that it is:

“impossible to declare ‘clearly erroneous’ the Dis-
trict Judge’s conclusion that any Detroit only segre-
gation plan will lead directly to a single segregated
Detroit school district overwhelmingly black in all
of its schools, surrounded by a ring of suburbs and
suburban school districts overwhelmingly white in
composition in a state in which the racial composi-
tion is 87 percent white and 13 percent black.” 484
F. 2d, at 249.

Viewing the record as a whole, it seems clear that the
District Court and the Court of Appeals shifted the pri-
mary focus from a Detroit remedy to the metropolitan
area only because of their conclusion that total desegre-
gation of Detroit would not produce the racial balance
which they perceived as desirable. Both courts pro-
ceeded on an assumption that the Detroit schools could.
not be truly desegregated—in their view of what consti-
tuted desegregation—unless the racial composition of
the student body of each school substantially reflected
the racial composition of the population of the metro-
politan area as a whole. The metropolitan area was
then defined as Detroit plus 53 of the outlying school
districts. That this was the approach the District Court
expressly and frankly employed is shown by the order
which expressed the court’s view of the constitutional
standard:

“Within the limitations of reasonable travel time
and distance factors, pupil reassignments shall be
effected within the clusters described in Exhibit
P. M. 12 50 as to achieve the greatest degree of actual
desegregation to the end that, upon implementation,
no school, grade or classroom [will be] substantially

29
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disproportionate to the overall pupil racial composi-
tion.” Petn. App., at 101a-102a (emphasis added).
In Swann, which arose in the context of a single independ-
ent school district, the Court held:
“If we were to read the holding of the District Court
to require as a matter of substantive constitutional
right, any particular degree of racial balance or
mixing, that approach would be disapproved and we
would be obliged te reverse.” 402 U. S.. at 24,

The clear import of this language from Swann is that
desegregation, in the sense of dismantling a dual school
system, does not require any particular racial balance in
cach “school, grade or eclassroom.” ™  See Spencer v.
Rugler. 404 U. 8. 1027 (1972).

Here the District Court's approach to what consti-
tuted “actual desegregation” raises the fundamental ques-
tion, not presented in Swann, as to the circumstances in
which a federal court may order desegregation relief that
embraces more than a single school district. The court’s
analytical starting point was its cenclusion that school

' Disparity in the racial compuosition of pupiis within a single
district may well constitute a “signal” to a district court at the
outset, leading to inquiry into the causes accounting for a pro-
nounced racial identifiability of srhools within one school system.
In Swann, for example, we were dealing with a large but. single, inde-
pendent school system and a unanimous Court noted: “Where the
proposed plan for conversion from a dual to a unitary system con-
templates the continued existence of some schools that are all or
predominantly of one race [the school authority has] the burden
of showing that such school assignments are genuinely nondiscrim-
inatory.” Id, p. 26. See also Keyes, supra, 413 U. S.. at 208.
However, the use of significant racial imbalance in schools within
an autonomous school district as a signal which operates simply to
shift the burden of proof, is a very different matter from equating
racial imbalance with a econstitutional violation calling for a remedy.
Keyes, supra, also involved a remedial arder within a single autono-
mous school distriet,

20
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district lines are no more than arbitrary lines on a map
“drawn for political convenience.” Boundary lines may
be bridged where there has been a constitutional violation
calling for inter-district relief, but, the notion that school
district lines may be casually ignored or treated as a mere
administrative convenience is contrary to the history of
public education in our country. No single tradition in
public education is more deeply rooted than local control
over the operation of schools; local autonomy has long
been thought essential both to the maintenance of com-
munity concern and support for public schools and to
quality of the educational process. See Wright v. Coun-
cil of the City of Emporia, 407 U. S. 451, 469. Thus, in
San Antonio School District v. Rodriguez, 411 U. 8. 1, 50.
we observed that local control over the educational process
affords citizens an opportunity to participate in decision-
making, permits the structuring of school programs to fit
local needs, and encourages “experimentation. innovation
and a healthy competition for educational excellence.”

The Michigan educational structure involved in this
case, in common with most States, provides for a large
measure of local control ** and a review of the scope and

20 Under the Michigan School Code of 1955, the local school dis-
trict is an autonomous political body corporate, operating through »
Board of Education popularly clected. Mich. Comp. Taws Ann.
§§ 340.27, 340.55, 340.107, 340.148-9, 340.188. As such, the day-to-
day affairs of the school distriet are determined at the local level in
accordanee with the plenary power to acquire real and personul
property, Mich. Comp. Laws Ann. (MCLA) §§ 340.26; 340.77; 340.-
113; 340.165; 340.192; 340.352: to hire and contract with persornmel,
MCLA §540.569; §340.574; to levy taxes for operations, MCLA
§ 340.563; to borrow against receipts, MCLA §340.567; to de-
termine the length of school terms, MCLA §340.575; to control
tho admission of nonresident students, MCLA § 340.582; to deter-
mine courses of study, MCLA § 340.583; to provide a kindergarien
program, MCLA §340.584; to cstablish and operate vocational
schools, MCLA § 340.585; to offer adult education programs, MCLA

2
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character of these local powers indicates the extent to
which the inter-district remedy approved by the two
courts could disrupt and alter the structure of public edu-
cation m Michigan. The metropolitan remedy would re-
quire. in effect, consolidation of 54 independent school
districts historically administered as separate units into a
vast new super school district. See n. 10, supra. Entirely
apart from the logistical and other serious. problems at-
tending large-seale transportation of students. the con-
solidation would give rise to an array of other problems
in finaneing and operating this new school system. Some
of the more obvious questions would be: What would be
the status and authority of the present popularly elected
school boards? Would the children of Detroit be within
the jurisdiction and operating control of a school boarr
clected by the parents and residents of other districts?
What board or boards would levy taxes for school opera-
tions in these 54 districts constituting the consolidated
metropolitan area? What provisions eould be made for
assuring substantial equality in tax levies among the 54
districts, if this were deemed Fequisite? What provisions
would be made for financing? ™ Would the validity of
long-term bouds be jeopardized unless approved by all of
cthe component distriets as well as the State® What body
would determine that portion of the currieula now left to
the diseretion of local school hoards?  Who would estab-

§340.586; to establish attendance areas, MCLA § 340.589; to ur-
range for transportation of nonresident students, MCLA § 340.591:
to acquire transportation equipment, MCLA § 340.594; to receive
gifts and bequests for educational purposes, MCLA § 340.605; to
employ an attorney, MCLA § 340.609; to suspend or expel <:adents,
MCLA §340.613; to make rules and regulations for the operation
of schools, MCLA § 340.614; to cause to be levied authorized millage,
MCLA §340.643a; to acquire property by eminent domain, MCLA
§340.711 et seq.: and to approve and select textbooks, MCLA
§ 340.882.

A
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lish attendance zones, purchase school equipment, locate
and construct new schools. and indeed attend to all the
myriad day-to-day decisions that are necessary to school
operations affecting potentially more than three quarters
of a million pupils? See n. 10, supra.

It may be suggested that all of these vital operational
problems are yet to be resolved by the District Court,
and that this is the purpose of the Court of Appeals’
proposed remand. But it is obvious from the scope of
the inter-distriet remedy itself that absent a complete re-
structuring of the laws of Michigan relating to school dis-
tricts the District ( ourt wil! become first, a de facto
“legislative authoritz-” to resolve these complex ques-
tions, and then the “school superintendent” for the entire
area. This 1s a task which few, if any, judges are quali-
fied to perform and one which would deprive the people
of control of schools through their elected representatives.

Of course, no state law is above the Constitution.
School district lines and the present laws with respect
to local control, are not sacrosanct and if they conflict
with the Fourteenth Amendment federal courts have a
duty to prescribe appropriate remedies. See, e. g., Wright
v. Council of City of Emporia, 407 U. 8. 451; United
States v. Scotland Neck Board of Education, 407 U. S.
484 (state or local officials prevented from carving out a
new school district from an existing district that was in
process of dismantling a dual school system); cf. Haney
v. County Board of Education of Sevier County, 429 F. 2d
364 (CA8 1969) (State contributed to separation of races
by drawing of school district lines); [/nited States V.
Tezas, 321 F. Supp. 1043 (ED Tex. 1970), aff’d, 447
F. 2d 441 (CA5 1971), cert. denied, sub nom. Edgar v.
United States, 404 U. S. 1016 (one or more school dis-
tricts created and maintained for one race). But our prior
holdings have been confined to violations and remedies
within a single school district. We therefore turn to

A
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address. —or the first time, the validity of a remedy mai- -
datizz ecross-district or inter-district consofidation
remexiy a condition of segregation found to exist in oni—
one riisgmict. ,

The eontrolling prineiple corssisterily exp - unded i

our :mldnizs is that the <ec:'s of * - remed- is deter-
mine=Z By “he nature and -, of - - constitt -ional vio-
iatic. o 3uC n, supra, at 16. Fo o the bo: ndaries of
sepat=.w ak - autonomous scho.. - iviets may be set

Bid 5y mosolidating the sepacz .. units for remedial
DuTye.==5 o by imposing a cross—distriet remedy, it must
st . shos n that there Las bee: a constitutional viola-
tion “iithiy one district that produces a significant seg-
regat:ve - et in another district. Specifically it must be
show: ty.: racially diseriminate-— acts of the state or
local sche | distriets, or of a sireo school distriet have
been a ibstantial cause of i-mer-district segregation.
Thus ar: ater-district remedy raight be in order where
the racia. ~ discriminatory acts of one or more school dis-
tricts caused racial segregation in an adjacent district, or
where district lines have been deliberately drawn on the
basis of race. In such circumstances an inter-district
remedy would be appropriate to eliminate the inter-dis-
trict segregation directly caused by the constitutional vio-
lation. Conversely, without an inter-district violation
‘and inter-district effect, there is no constitutional wrong
calling for an inter-district remedy.

The record before us, voluminous as it is, contains
evidence of de jure segregated conditions only in the De-
troit schools; indeed. that was the theory on which the
litigation was initially based and on which the District
Court took evidence. See pp. 18-19, supra. With no
showing of significant violation by the 53 outlying school
districts and no evidence of any inter-district violation or
effect, the court went beyond the original theory of the
case as framed by the pleadings and mandated a metro-
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politai are enz=ziv.  To approve the remedy crdered by
the e wwaldd wnpose on the outlying dist-iets. not
sho vt ha ¢ smemitted any corstitutional vi - im, a
whe - mmissn T o remedy based on a stanua-  not
hini = .y ®re -+ "and IT or any Lolding of this  urt.

I e o e smice WHITE anf Mg, JusTicn  [aR-

SHALL K- demonstrate that agencies ' ing
statewi . .ttt - Oartieipated in maintainine th: lual
school = s v . to exist in Detroit. They arc ap-
parentl- .- w that once such participatio « is
shown. - 1 Court shouldi have a relatively free
hand tc + i school distriets outside of Detroit in
fashioning ¢i: © ur assumption. arguendo. se- post,
p. —. e weeneles did participate in the 1 inte-
nance ¢ © . system. should make it clei: that
it is not 4wl that we part company® The dif-
ference - oo esoarises instead from established doe-
trie la boaw 0 our cases.  Brown. supra, Green,
supra, §. o s Scotland Neck, supra, and Enipora,
supra, cu ao ool the issue of constitutional wrong

in terms  ar -=wolished geographie and administrative
school s 1t opulated by both Negro and White
children. =uch a context, terms such as “unitary”
and “duz  sv<ems, and “racially identifiable schools,”
have moaniug. iod the necessary federal authority to
remedy th- eon~titutional wrong is firmly established.
But the = - .. is necessarily designed. as all remedies

B 8inee the Cme has held that o resident of a school distriet

hag a fundure ol vight protected by the Federal Constitution to
vote in o ders o elees a0 it would seemr Sncongruous to disparage
the importsne 0+ ool distric o different context.  Kramer
v. Union Free - strict Noo 5,395 U, S, 621, 626, While
the distriet :hex . oved was loesi-ed in New York. none of the

facts in our pe-—va: cuggest that che relation of school distriets
to the: Stare 1~ ~mmmmewntly differesn in New York than it is in
Michigan.
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ar . to restare the vietims ot diseriminatory conduect to
the posiziont they would have occupied in the absence
of such eccnduct. Disparat: treatment of White and
Nearo sstwients occvrred within the Detorit sehool sys-
terr, ane’ not elsewhere. and on this record the remedy
must be fimited to that systew.  Swenn, supra. at 16,

The comstitutional right of the Nearo respondents re-
siding in Detroit is to attene a unitary school system in
that diswrict. Unless petitioners drew the distriet lines
in a diseriminatory fashion, or arranged for White stu-
dents re=iding in the Detroit district to attend schools in
Oakland and Macomb Counties. they were under no con-
stitutional duty to make provisions for Negro students
to do so. The view of the dissenters, that the existence
of a dual system: in Detroit can he made the basis for a
decree requiring eross-distriet transportation of pupils
cannot be supported on the grounds that it represents
merely the devising of a suitably flexible remedy for the
violation of rights alrcady established by our prior de-
cisions. It can be supported only by drastic expansion
of the constitutional right itself, an expansion without
any support in either constitutional prineiple or
precerlent.™

*2 The snggestion in the dissent of M. JusTier MARsHALL that
schools which have a majority of Negro students are not “desegre-
gated,” whatever the raelad iwakeup of e ~l
tion and however nenrrally the distriet lnes Lave been drawn and
administered. finds 1o support in our prior cases. In Green v.
County School Board of New Kent Countu. 391 U, 8. 403 (1968),
for example, this Court approved a desegrization plan which would
have reaulted in cach of the schools withir: the district having u
racial composition of 57¢; Negro and 43¢% White. In Wright v.
Councit of the City of Emporia, 307 U, & 451 (1972). the optimal
desegregation plan would have resulted in the schools being 66¢;
Negro and 349 White, substantially the <une percentages as could
be obtained under one of the plans involved in this case. And in
United States v. Scotland Neck Board of Education, 107 U, $. 434,

s distriets popila.
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We recognize that the :.  olume Terord pdresently un-
ger consideration contal-  anguage amd some specific
inciden:tal findings thoughk: - the Lisuries Court to afford
a basis for inter-district re -, Hove . these comparza-

ttvelv isolated fimdings an  rief ecm: wvests concern oniy
one ssible inter-diz=rict  lation zud e found in the
cor=xt of a proceeding thit. as the Tuscries Court eou-
cec.- 4. included no proofs oF sagregeTicm practiced by uny
of -n1e 85 suburban school distriets :sarromnding Detroit.
The Court of Appeals. for axample. rolied 2:1 five factors
which. it held, amounzed to wnconstizutional state action
wich respect to the viclatiins fcumd m the Detroit
syszem:

(1) It held the State deri—atively responsible for the
Derroit Board’s violations on the theory that actions of
Dezroit as a political subdivision of the State were attrib-
utable to the State. Accepting, arguendo. the correctness
of this finding of State responsibility for the segregated
conditions within the city of Detroit, it does not follow
that an inter-district remedy is cons@tutionally justified
or required. With a single exception, discussed later,
there mas been no showing that either the State or any
of the 35 outlying districts engaged ‘in activity that had

491, n. 5 (972, a desesregation plan wa~ implicitly approved for
a school distriet which Lind o raeial composition of 776 Negro and
2200 Wiaite. In none 0 these cases was it even intimated that
“aetual desegrezation”™  wnld not be accomnplished as long as the
number of Negre students was greater than the number of White
students.

The di=zents aiso scent 10 attach impos.nee to the metropolitan
character of Detroit wnd neighbonng -choc  distriets. But the
constitute .nal principle- applicable in school desaregation cases ean-
not vary m accordance with the =ize or popul.-ion dispersal of the
purticulaz city, county, « = school district us cor:oared with neighbor-
ing _reas '

3
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& ciss-uistrict effeet.  The : sundiuzies of the Detroit
Sck - Tistract, which are cot=rmirmme:s with the hound-
arie - of 1ze -ty of Detroit, ware established o-er a cen-
tur wwo v neutral legislatisr ~wien the city was
Incr—pormze:s.: there is no evidenee s he reco~d. nor is
thev ar «izgestion by the resonadents, that cither the
orazizal ~owndaries of the Detroit St 1ol District. or anv
othe- sehool’ district in Michigar. <wer= established for the
purcess .3 oreazing, maintaining - rpetuating segrega-
tion -7 zene. There is mo elaim ar . chere is no evidence
hintiong- ¢ petitiomers and their rordecessors, or the 40-
oddd 7w school distriets in thes tricounty zrea—but
outsicr == District Court’s “desewrezation area’—have
ever —uirmzaired or operated anyth-r.z but unitary school
systecas.  Uxitary school systoms e bl required for
more thon ¢ centurt by the Miv.zan Constitutisn as
mplement b stace laws® Wher the schools o7 only
one dxrict have besr affected, ther:- is no constitutional
power-in the coarts tn decree relief nalancing the racial
compsition of what district’s schooiz with those of the
surrounding disgricts.

(2) There ~was evidence introduce at trial that, dur-
Ing the late 295(’s, Carver School District, a predomi-
nantly Negro suburban dissrict, contzacted to have N egro
high sshou! students sert to a tredominantly Negro

Bl Wordeman, 0 Mich 400 (Iseac . Aer 34, § 28 o Mich,

o ats of ISB7. Ti= Michigan Constitution and laws provide
t=ar  Zvery sthool disdict shall provice for the education of its
FUCi. withour diserfmi—ution as *o ~zhgion, creed, race, color or
peuzmal origin.” Mich.  onst. 1967+, 8, §2; that “No separate

szzzol or departmen: s il be ke - - any nersom or persons on
coeant of race or rugr” Mie m=r. Laws Ann., §3540.355;

aw ! “hat “All -ersons, vesident. o . o) district . . . shall have

an zgual Tigat to attend_schow! | osremz. Ciieh. Comp. Laws Ann,,
§ D35 See also 4t 319, Tur II, © 2, §9, Mich., Pub. Acts of

bt
Oof
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school in Lietroit. At t e tim: Jarver was ar._independ-
ent schoo. district thz: had =0 high schoo: because.
according o the trial evidsne~ ‘Carver District . . . dic
not have a place for adequzte hizh school faeilities.”
Pet. App.. at 138a. Accorcirgly arrangements -vere

zde with Northern High Set:: 11 -ae abutiing Detroit
Scr.ool Distriet so that ti » Czrer ::gh schoo! studants
co:ld obtain a secondary ehc v ed oition. Tn 1960 e
Oziz Park “chool District 1y -ev v 1o ntly White s.ibior-
ba'. distri . annexed th preconinzatly Negro (Carver
Sehool Distriet, through .he n:.uative of loral ¢Sicials.
I~id. There is, of course. no clemm miat the 1960 snrex-
azion had segregaiory purnose orresult or that Oak Park
no>w maintains 2 dual system.

Acrordizig to the Cour: of Appeals, the arrangement
durg the late 1550’s which aliowsed Carver students to
b educated within the Tetroir District was d=pendent
up-n the “tacit or expres: approval of the Smate Roard
of Education and was the resis of the -efuszl of the
White submrban districts to aces=st the Carver soudents,
Although there is notking in tizm record supporting the
Court of Appeal’s scoposition that suburbz= White
schools refused to accert the Ca-ver students, it appears
that this situation, whezier with or without the State’s
consent, may have had : segregac.icy effect on the schoo!
populations of ae v districts invelved. However
since “tie nziine of 1h - vielation determires ths seope
of tre remeds,” 402 U, : . st 15-16, this isolated Znstance
affeczing two of the sch - istrizts would not juszhy the
broac metropolitan-wic wmecy coniemplated by the
Distriet Court and appr wvesi >y she Tourt of Apmegls,
particularly ince v o U soter it 52 distriet= s
Ing nooresponsibil e orammement and insealved
20300 pupnix i wdition to Detmoit’s 276,000 students.

(3) Zhe Courr 7 Appe is czted- the enactment of state

o
!
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legislation (Act 48) which had the effect of rescin Zing
Detroit’s voluntary desegregation plan (= Aol
7 Plan). That plan, Lowever, affected only il of 21
Detroit high schools ard had no eausal econnect: m with
the distribution of pupils by race between Det=oit .and
the other school districts withi: “he tri-county - resm.
(4) The court relied on the Stare's authority : < ner-
~ise school site selection and : ., approve buildiiz -om-
struction as a basis for holding the State respons:ii for
the segregative results of the sci 10l construction I wsrum
in Detroit. Specifically, the Couwrs of Appeals uorted
that during the period berwser 044 and 1962 the - ate
Board of education exercised srneral authority as «ver-
seer of site acquisitions by lowsl Hoards for new setuno]
construction, an<d suggested thar this State appreved
school construction “fostered gzzregation throughaut the
Detroit Metropolitan area.” Tut App., at 157a. This
brief comment, however, is wot supported by the -2vi-
dence taken at trial since that ovidenes was speeifiedly
limited to proof that schoo. sute sequigiilon and sl
construction within the city of Dezroit produced ¢: jiure
segregation within the city itsslf. Pet. App. ap itz
151a. Thus, there was no evidence sugwesting thar the
State’s activities with respect tn cithisr wchor comsr=un-
tion or site acquisition wizhin Dietror; .sFecter ~he =ioinl
composition of the school popuiation corside Detmas or,
conversely, that th= Szate’s scho consmructior. ams site
acquisition activities within the out’' vg districts cieored
the racial compcsiiion of zhe silwugls within ST
(8) The Court of Appeals also » =4 upon “he et et
Court’s finding that:
“This and other financial lire cagtons, stck: a: thinse
on bonding and: the working 1 e state aid firmea
whereby suburban districts wers able to mase “ar
larger per pupii expenditures as=spite lesstax effect,

=1
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have created and perpetuated systematic educational
inequaiities.” Pet. App., at 152a.

However, neither the Court of Appeals nor the District
Court offered any indication in the record or in their
epinions as to how. if at all, the availability of state
financed aid for some Michigan students outside Detroit
but not within Detroit, might have affected the racial
character of any of the State’s school districts.  Further-
more, as the respondents recognize, the application of our
recent ruling in San Antonio Independent School Dis-
trict v. Rodriguez, 411 U. S. 1, to this state education
financing system is questionable, and this issue was not
addressed by cither the Court of Appeals or the Dis-
trict Court. This, again, underscores the crucial fact
that the theory upon which the case proceeded related
solely to the establishment of Detroit city violations as a
basis for desegregating Detroit schools and that, at the
time of trial, neither the parties nor the trial judge were
« meerned with a foundation for inter-distriet relief.*
v

Petitioners have urged that they were denied due proc-
s by the manner in which the District Court limited
—heir participation after intervention was allowed thus
~recluding adequate opportunity to present evidence that
‘hey had committed no acts having a segregative effect in
Dietroit.  In light of our holding that absenr an inter-dis-
~rict violation there is no basis for an inter-district rem-
«dy, we need not reach these claims, It is clear, however,
tnat the District Court. with the approval of the Court
of Appeals, has provided an inter-district remedy in the

*t Apparentiy, when the Distriet Court, sua sponte. abrptly al-
tered the theory of the case to include the possibility of multidistriet
relief, neither the plaintiffs nor the trial judge considered amending
the complaint to embrace the new theory.

e
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face of a record which shows no constitutional violations
that would call for equitable relief except within the
city of Detroit. In these circumstances there was no
occasion for the parties to address, or for the District
Court to consider whether there were racially diserim-
matory acts for which any of the 53 outlying districts
were responsible and which had direct and significant
segregative effeet on schools of more than one district.

We conelude that the relief ordered by the Distriet
Court and affirmed by the Court of Appeals was based
upon an erroneous standard and was unsupported by
record evidence that acts of the outlying districts affected
the diserimination found to exist in the schools of De-
troit. = Accordingly. the judgment of the Court of Ap-
peals is reversed and the case is remanded for further pro-
ceedings consistent with this opinion leading to prompt
formulation of a deeree directed to chminating  the
segregation found {1 exist in Detroit city schools. a reni-
edy which has been delayed sinee 1970.

Reversed and remanded.
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MR. JUSTICE STEWART, concarring.

In joining the opinion of the Court, I think it appro-
priate, in view of some of the extravagant language of
the dissenting opinions, to state briefly my understa=ding
of what it is that the Court decides today.
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The respondents conumenced <his suit in 1970, claiming
only that a counstitutionally mpermissible alloeation of
educational facilitics wlong racial lines had oecurred in
publie schools within = single shool district whose lines
W ¢ coterminouus with those of zhe eity of Detroit. In
t course of the subsequent proceedings. the District
C e found thatr i school =eials had contributed to
ri. ial segregaticn cwithir that striet by means of im-
prooper use of zemirg i ! atwen ance patterns. optional
atzendanee areas. and ' ildine sind site selection. This
finding of a viokztic.: = the Egual Protection Clause was
upheld by the CCourt .1 Appeals. and is accepted by this
Court today. See ance. p. 18 n. 18, In the present pos-
ture of the ease. tner- -re. the ¢ ‘ourt does not deal with
questions of substaz:z o comstizutional law. The basic
isswe now before the ot concerns. rather, the appropri-
ane exereise of federsl - .uity jurisdietion.?

No evidence was mtiditiced anc no findings were made
in the District Court ~oncerning the aectivities of school
offirials in district= oreside the ecity of Detroit, and no
seluool officials “werr rme ocatside districts even partici-
pat~d in the su:~ il wrter the Distriet Court had made
the initial detemmiiztivs that is the foeus of today’s
decision. In spite 1" t:e+ limited scope of the inquiry
and the findings th+ District Court concluded that the
onlw effective r« edv for tihe constitutional wiolations
found to have -xuste<] within: the city of Detroit was a
deszgregation puar ~ulling for busing pupils to and from
school distriets omside the city. The District Court
found that ar- Ilesegregation plan operating wholly

Y As this Court ~ared i Brawn - Board of Edu ation, 349 U, S
294, 300, “[E]quirs kuz been characterized by a practical flexibility
in shaping its remedies ar! by 2 faciiity for adjusting and reconciling
publie and prizate needss These  ~chool desegregution] cases call
for the excreise of whwese mmditional attributes of equity power.”

40
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“within the corporate geographical limits of the city”
would be deficient since it “would clearly make the entire
Detroit public school system racially identifiable as
Black.” Pet. App. 161a-162a. Tle Court of Appeals,
in affirming the decisioi that an inter-district remedy
was necessary, noted that a plan limited to the city of
Detroit “would result in an all black school system
immediately surrounded by practically all white subur-
ban school systems, with an overwheliningly white ma-
jority population in the total Imetropolitan area.” 484
F. 2d 215, 245.

The courts were in crror for the simple reason that the
remedy they thought hecessary was not commensurate
with the constitutional violation found. Within a single
school district whose officials have been shown to have
engaged in unconstitutional racial segregatlion, a remedial .
decree that affects every.individual school may be dic-
tated by “common sense,” see Keyes v. School District
No. !, Denver, Colorado, 413 U. S. 189, 203 (1973),
and indeed may provide the only effective means to
eliminate segregation ‘“voot and branch,” Green v.
County School Board, 301 U. S. 430, 437 (1968), and
to “effectuate a transition to a racially nondiscriminatory
school system.” Brown v. Board of Education, 349
U. 8. 294, 301. See Keyes, supra, 413 U. S., at 198-205.
But in this case the Court of Appeals approved the con-
cept of a remedial decree that would go beyond the
boundaries of the district where the constitutional viola-
tion was found, and include schools and school children
in many other school distriets that have presump-
tively been administered in complete accord with the
Constitution.

The opinion of the Court convincingly demonstrates,
ante, pp. 22-23, that traditions of local control of schools,
together with the difficulty of a judicially supervised

i1
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restructuring of local administration of schools, render
improper and inequitable such an inter-district response
to a constitutional violation found to have occurred only
within a single school district.

This is not to say, however, that an inter-district
remedy of the sort approved by the Court of Appeals
would not be proper, or even necessary, in other factual
situations. Were it to be shown, for example, that state
officials had contributed to the separation of the races
by drawing or redrawing school district lines, see Haney
v. County Board of Education of Sevier County, 429 F.
2d 364 (CAS8 1969); cf. Wright v. Council of City of
Emporia, 407 U. S. 451; United States v. Scotland Neck
Board of Education, 407 U. S. 484 ; by transfer of school
units between districts, United States v. Texas, 321 F.
Supp. 1043 (ED Tex. 1970), aff'd, 447 F. 2d 441 (CAS
1971); Turner v. Warren County Board of Education,
313 F. Supp. 380 (EDNC 1970); or by purposeful,
racially disecriminatory use of state housing or zoning
laws, then a decree calling for transfer of pupils across
district lines or for restructuring of district lines might
well be appropriate.

In this case, however, no such inter-district violation
was shown. Indeed, no cvidence at all concerning the
administration of schools outside the city of Detroit was
presented other than the fact that these schools contained
a higher proportion of white pupils than did the schools
within the city. Since the mere fact of different racial
compositions in contiguous districts does not itself imply
or constitute a violation of the Equal Protection Clause
_In the absence of a showing that such disparity was im-
posed, fostered, or encouraged by the Scate or its political
subdivisions, it follows that no inter-district violation
was shown in this case.* The formulation of an inter-

* My Brother MaRrsHALL seems to ignore this fundamental fact
when he states, post, at 19, that “the most essential finding [made by

42



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN ». BRADLEY : 5

district remedy was thus simply not responsive to the
factual record before the District Court and was an abuse
of that court’s equitable powers.

In reversing the decision of the Court of Appeals this
Court is in no way turning its back on the proscription
of state-imposed segregation first voiced in Brown v.
Board of Education, 347 U. S. 483 (1954), or on the de-

lineation of remedial powers and dutics most recently

expressed in Swann v. Charlotte-Mecklenburg Board of
Education, 402 U. S. 1 (1971). In Swann the Court
addressed itself to the range of equitable remedies avail-
able to the courts to effectuate the desegregation man-

dated by Brown and its progeny. noting that the task in

the Distriet Court] was that Negro children in Detroit had been
confined by intentional acts of segregation to a growing core of
Negro schools surrounded by o receding ring of white sehools.”
This conelusion is simply not substantiated by the record presented
in this case. The record here does support the elaim made by the
respondents that white and Negro students within Detroit who
otherwise wonld have attended school together were separated by
acts of the State or its subdivision. However, segregative acts
within the eity alone cannot be presumed to have produced—and
no factual showing was made that they did produee—uan inerease
in the number of Negro students in the city as a whole. It is this
essential fact of a predominantly Negro school population in De-
troit—caused by unknown and perhaps unknowable factors such as
in-migration, birth rates, economie 011.111ﬂc< or cumulative aects of

“private racial fears—that accounts for the “growing core of Negro

schools,” a “core” that has grown tgiinelude virtually the entire city.
The Constitution simply does not. allow federal courts to attempt to
change that situation unless and until it is shown that the State,
or its political subdivisions, have contributed to cause the situation
to exist. No record has been made in this cage showing that the
racial eomposition of the Detroit school population or that resi-
dential patterns within Detroit and in the surrounding areas were
in any significant measure eaused by governmental activity, and it
follows that the situition over which my dissenting Brothers express
concern cannot serve as the predicate for the remedy adopted by the
District Court and approved by the Court of Appeals.
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choosing appropriate relief is “to correct . . . the con-
dition that offends the Constitution,” and that “the na-
ture of the violation determines the scope of the rem-
edy....” 4027U.S, at16. ,

The disposition of this case thus falls squarely under
these principles. The only “condition that offends the
Constitution” found by the District Court in this case is
the existence of officially supported segregation in and
among public schools in Detroit itself. There were no
findings that the differing racial composition between
schools in the city and in the outlying suburbs was caused
by official activity of any sort. It follows that the de-
cision to include in the desegregation plan -pupils from
school districts outside Detroit was not predicated upon
any constitutional violation involving those school dis-
tricts. By approving a remedy that would reach beyond
the limits of the city of Detroit to correct a constitutional
violation found to have occurred solely within that city
the Court of Appeals thus went beyond the governing
cquitable principles established in this Court’s decisions.

4
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Mk, Jusrics Dovuaras, dissenting.

The Court of Appeals has acted responsibly in these
cases and we should affirm its judgment. This was the
fourth time the case was before it over a span of less than
three years. The Court of Appeals affirmed the District
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Court on the issue of segregation and on the “Detroit-
only” plans of desegregation. The Court of Appeals
also approved in principle the use of a metropolitan area
plan, vacating and remanding only to allow the other
affected school districts to be brought in as parties and
in other minor respects.
We have before us today no plan for integration. The
ouly orders entered so far are interlocutory. No new
- principles of law are presented here. Metropolitan treat-
ment of metropolitan problems is commonplace. If
this were a sewage problem or a water problem, or an
energy problem, there can be no doubt that Michigan
would stay well within federal constitutional bounds if
she sought a metropolitan remedy. In Bradley v. School
Board of Richmond, 462 F. 2d 1058, af’d by an equally
divided Court, 412 U. 8. 92, we had a case involving the
Virginia school system where local school boards had
“exclusive jurisdiction” of the problem, not “the State
Board of Education,” 462 F. 2d, at 1067. Here the
Michigan educational system is unitary, heading up in
the legislature under which is the State Board of Educs-
tion. The State controls the boundaries of school dis-
tricts® The State supervised school site selection.®
The conszruction was done through municipal bonds
approveddy several state agencies.* Education in Michi-
gan is a state project with very little completely local
control,’ except that the schools are financed loeally, not

* Miuir. Const., Art. VIII, §§2, 3.

?8ee Bradley v. Milliken, 484 F. 2d 215, 247-248; Mich. Comp.
Laws §§ 340402, 340.431, 340.447, 388.681 (1970) ; Mich. Stat. Ann.
§§ 15.3402, 15.3431, 15.3447, 15.2299.

 Mich. Comp. Laws §388.851 (1948), as amended 1949 Public
Acts No. 231 amended, 1962 public Acts No. i75.

*See Mich. Comp. Laws § 132.1-132.2 (1970), Mich. Stat. Ann.
§§ 5.3188 (3)~(4) ; App. ITa 157.

5 See Bradley v. Milliken, 484 F. 2d, at 248-249.
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on a statewide basis. Indeed the proposal to put school
funding in Michigan on a statewide basis was defeated
at the polls in November 1972.° Yet the school districts
by state law are agencies of the State.” State action is in-
deed challenged as violating the Equal Protection Clause.
Whatever the reach of that claim may be, it certainly is
aimed at discrimination based on race.

Therefore as the Court of Appeals held there can be
no doubt that as a matter of Michigan law the State her-
self has the final say as to where and how school district
lines should be drawn ®

When we rule against the metropolitan area remedy
we take a step that will likely put the problems of the
Blacks and our society back to the period that antedated
the “separate but equal” regime of Plessy v. Ferguson,
163 U. 8. 537. The reason .is simple.

The inner core of Detroit=s now rather solidly black; ®
=nd the blacks, we know, ir—many instances are likely to

%See Detroit Free Press, Nov <, 1972, at 1A, col. 3. Michigan’
Tvis recently passed legislation wkich could eliminate some, but not
2., of the inequities in school financing. See 1973 Public Act No. 101.

"“See 484 F. 2d, at*246-247; Mich. Const. Art. VIII, §82, 3.

¢ See n. 2, supra.

YA tremendous change has occurred in the distribution of this
country’s black population since World War I. See Philip M.
Hauser, “Demographic Factors in the Integration of the Negro,”
Daedalus fall 1965, pp. 847-877. 1In 1910, 73% of all blacks lived
on farms and in rural areas; by 1960 73% lived in urban areas,
mainly in the largest metropolitan areas. Moreover, due to the
fact that the black population is younger than the white population,
the concentration of blacks in the cities is even more pronounced
for the school-aged population. The pattern of change which has
existed since World War I is continuing, and hence the proportion of
blacks in the urban North and West will continue to increase.
James S. Coleman, et al., Equality of Educational Opportunity, pp.
39-40 (1966).
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be poorer,* just as were the Chicanos in San Antonio In-
dependent School District v. Rodriguez, 411 U. S. 1. By
that deécision the poorer school districts * must pay their
own way. It is therefore a foregone conclusion that we
have now given the States a formula whereby the poor
must pay their own way.*? o :

0 “There are some definite and systematic directions of difference
between the schools attended by minorities and those attended by
the majority. Tt appears to be in the most academically related
areas that the schools of minority pupils show the most consistent
deficiencies.” James S. Coleman, ¢t al, supra, at 120.

* That some schoo} districts ire markedly poorer than others is
bzvond question. The Califorcia Supreme Court has noted that
per pupil expenditures in two diffefent districts—both located in
the same county—were 82,293 snd $616. Serrano v. Priest, 5 Cal.
3d 384, 600 n. 15, 487 P. 2d 122, 1252 n. 15, 96 Cal. Rptr. 601, 612

2. 15 (1971). In New York ti» Fleischmann Commission reported

“hat the two Long Island dist-icts of Great Neck and Levittown
pent $2,078 and 81,189 respec-ively per pupil. New York State
Jorm’n on the Quality, Cost and Financing of Elementary and
Secandary Education, Final Regort 2.7 (1972). “A further glaring
mequity resulting from the curemt systems of school finance is that
“ariztions in per pupil expenditizres among school districts tend to be
inversely related to educational need. City students, with greater
than. average educational deficiencies, consistently have less money
spent on their education and have higher pupil /teacher ratios than
do their high-income counterparts in the favored schools of suburbia.”
Glickstein & Want, Inequality in School Financing: The Role of the
Law, 25 Stan. L. Rev. 335, 338 (1973).

12 Cities face an especially difficult problem in paying the cost
of education, since they have the “municipal overburden” which
results from greater costs for health, public safety, sanitation, pub-
lic works, transportation, public welfare, public housing, and recre-
ation. Because of municipal overburden, cities on the average de-
vote only about 30 percent of their budgets to their schools. This
compares with the over 50 percent which is spent on schools by
the suburbs. J. Berke & J. Callahan, Inequities in School Finance
(1971), reprinted in Senate Select Committee on Equal Educational
Opportunity, 92d Cong., 2d Sess., 129, 142 (Comm.. Print 1972) ; see
Glickstein & Waut, supra n. 11, at 387.
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Today’s decision given Rodriguez means that there is
no violation of the Equal Protection Clause though the
schools are segregated by race and though the Black
schools are not only “separate” but “inferior.”

So far as equal protection is concerned we are now in
a dramatic retreat from tle 8-to-1 decision in 1896 that
Blacks could be segregated in public facilities provided
they received equal treatment,.

As I indicated in Keyes v. School District No. 1, 413
U. S. 189, 214-217, there is so far as the school cases go
no constitutional difference between de facto and de
jure segregation. Each school board performs state ac--
tion for Fourteenth Amendment purposes when it draws
the lines that confine it to a given area, when it builds
schools at particular sites, or when it allocates students.
The creation of the school districts in Metropolitan De-
troit either maintained existing segregation or caused ad-
ditional segregation. Restrictive covenents maintained
by state action or inaction build black ghettos. It isstate
action when public funds gre dispensed by housing agen-
cies to build racial ghettos. Where a community is
racially mixed and school authorities segregate schools,
or assign black teachers to black: schools or close schools
in fringe areas and build new schools in black areas and
in more distant white areas, the State creates and nur-
tures a segregated school system, just as surely as did
those States involved in Brown v. Bogrd of Fducation.
347 U. 8. 483, when they maintained dual school systems.

All these conditions and more were found by the Dis-~
trict Court to exist. The issue is not whether there
should be racial balance but whether the State’s use of
varijous devices that end up with black schools and white
schools brought the Tqual Protection Clause into effect.
Given the State's control over the educational system in
Michigan. the fact that the black schools are in one dis-
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trict and the white schools are in anothsr is not con-
trolling—eithier constitutionally or equitabiy. No spe-
cific plan has vet been adopted. We wure still at an
interlocutory stage of a long drawn-out judicial effort
at school desegregation. It is conceivable that ghettos
develop on their own without any hint of state action.
But since Michigan by one device or anather has over
the years created black school districts and white school
districts, the task of equity is to provide a unitary
system for the affected area where, as here, the State
washes its hands of its own creations.

13 MR. JusTicE STEWART indicates that equitable factors weigh in
favor of local school control and the avoidance of administrative
difficulty given the lack of an “inter-district” violation. Ante, at —.
It would seem to me that the cquities are stronger in favor of the
chiidren of Detroit who have been deprived of their constitutional
right to equal treatment by the State of Nlichigan.
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SUPREME COURT OF THE UNITED STATES

Nos. 73-434, 73-435, AND 73-436

William G. Milliken, Gover-
nor of Michigan, et al.,
~ Petitioners, '
73-434 v,

Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

Allen Park Public Schools
et al, Petitioners,
73-435 - V.
Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda
Bradley, et al.

The Grosse Pointe Public
School System,
Petitioner,

73-436 v.

Ronald Bradley and Richard
Bradley, by Their Mother
and Next Friend, Verda -

Bradley, et al.

On Writs of Certiorari to
the United States Court
of Appeals for the Sixth
Circuit,

[July 25, _1974]

MR. JusTIcE WarTs, with

whom Mg. Justice Douc-

LAS, MR. Jusrice BRENNAN, and MR. JUSTICE MARSHALL

join, dissenting.

The District Court and the Court of Appeals found
that over a long period of years those in charge of the -
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Michigan public schools engaged in various practices
calculated to effect the segregation of the Detroit school
system. The Court does not question these findings,
nor could it reasonably do so. Neither does it question
the obligation of the federal courts to devise a feasible
and effective remedy. But it promptly cripples the abil-
ity of the judiciary to perform this task, which is of
fundamental importance to our constitutional system, by
fashioning a strict rule that remedies in school cases must
stop at the school district line unless certain other con-
ditions are met. As applied here, the remedy for uy-
questioned violations of the equal protection rights of
Detroit’s Negroes by the Detroit School Board and the
State of Michigan must be totally confined to the limits
of the school district and may not reach into adjoining
or surrounding districts unless and until it is proved
there has been some sort of “interdistrict violation”—
unless unconstitutional actions of the Detroit School
Board have had a segregative impact on other districts
or unless the segregated condition of the Detroit schools
has itself been influenced by segregative practices in
those surrounding districts into which it is proposed to
‘extend the remedy.

Regretfully, and for several reasons, I can join neither
the Court’s judgment nor its opinion. The core of my
disagreement is that deliberate acts of segregation and
their consequences will go unremedied, not because a
remedy weuld be infeasible or unreasonable in terms of

the usual criteria governing school desegregation cases, -

but because an effective remedy would cause what the
Court considers to be undue administrative inconveni-
ence to the State. The result is that the State of Michi-
gan, the entity at which the Fourteenth Amendment is
directed, has successfully insulated itself from its duty to
provide effective desegregation remedies by vesting suffi-
cient power over its public schools in its local school
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districts. If this is the case in Michigan, it will be the
case in most States.

There are undoubted practical as well as legal limits
to the remedial powers of federal courts in school de-
segregation cases. The Court has made it clear that the

-achievement of any particular degree of racial balance
in the school system is not required by the Constitution;
nor may it be the primary focus of a court in devising an
acceptable remedy for de jure segregation. A variety
of procedures and techniques are available to a district
court engrossed in fashioning remedies in a case such as
this; but the courts must keep in mind that they are
dealing with the process of educating the young, includ-
ing the very young. The task is not to devise a system
of pains and penalties to punish constitutional violations
brought to light. Rather, it is to desegregate an edu-
cational system in which the races have been kept apart,
without, at the same time, losing sight of the central ed-
ucational function of the schools.

Viewed in this light, remedies calling for school zon-
ing, pairing, and pupil assignments, become more and
more suspect as they require that school children spend .
more and more time in buses going to and from school
and that more and more educational dollars be diverted
to transportation systems. Manifestly, these considera-
tions are of immediate and urgent concern when the issue
is the desegregation of a city school system where resi-
dential patterns are predominantly segregated and the
respective areas occupied by blacks and whites are heav-
ily populated and geographically extensive. Thus, if one
postulates a metropolitan school system covering a suffi-
ciently large area, with the population evenly divided
between whites and Negroes and with the races occupy-
ing identifiable residential areas, there will be very real
practical limits on the extent to which racially identifi-
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able schools can be eliminated within the school district.
It is also apparent that the larger the proportion of Ne-
groes in the area, the more difficult it would be to avoid
having a substantial number of all-black or nearly all-
black schools.

The Detroit school district is both large and heavily
populated. It cowers 139.6 square miles, encircles two
entirely separate cities and school districts, and sur-
rounds a third city om three sides. Also, whites and
Negroes live in identifiable areas in the city. The 1970
public school enrollmemt in the city school district totalled
289,763 and was 63.6% Negro and 34.8% white.! If
“racial balance” were achieved in every school in the
district, each school would be approximately 64% Negro.
A remedy confined to the district could achieve no more
desegregation.  Furthermore, the proposed intracity
remedies were beset with practical problems. None of
the plans limited to the school district was satisfactory. to
the District Court. The most promising proposal, sub-
mitted by respondents, who were the plaintiffs in the
District Court, would “leave many of its schools 75 to
90 per cent Black.” Bradley v. Milliken, 484 F. 2d 215,
244 * Transportation on a ‘“‘vast scale” would be re-
quired; 900 buses would have to be purchased for the
transportation of pupils who are not now bussed. Id., at
243. The District Court also found that the plan

* The percentage of Negro pupils in the Detroit student population
rose to 64.9% in 1971, to 67.3% in 1972, and to 69.8% in 1973, amid
a metropolitan school population whose racial composition in 1970
was 81% white and 19% Negro. Sources: Exhibit P. C. 6 (App. Va.,
at 16); Racial-Ethinic Distribution of Students and Employees in
the Detroit Public Schools, October 1972, and October 1973; 484 F.
2d, at 250.

2The District Court’s ruling on the Detroit-only desegregation
plans is set out in full by the Court of Appeals, 484 F. 2d, at 242-245,
and is not otherwise officially reported.

54



MILLIKEN ». BRADLEY 5

“would change a school syster which is now Black and
White to one that would be perceived as Black. thereby
increasing the flight of Whites from the city and the
system, thereby increasing the Black student popula-
tion.” Id., at 244. TFor the District Court, “[t]he con-
clusion, under the evidence in this case, is inescapable
that relief of segregation in the public schools of the
City of Detroit cannot be accomplished within the cor-
porate geographical limits of the city.” Ibid.

The District Court therefore considered extending its
remedy to the suburbs. After hearings, it concluded
that a much more effective desegregation plan could be
implemented if the suburban districts were included.
In proceeding to design its plan on the basis that student
bus rides to and from school should not exceed 40 min-
utes each way as a general matter, the court’s express
finding was that “[f]or all the reasons stated heretofore—
including time, distance, and transportation factors—
desegregation within the area described is physically
easier and more practicable and feasible, than desegre-
gation efforts limited to the corporate geographic limits
of the city of Detroit.” 345 F. Supp. 914, 930.

The Court of Appeals agreed with the District Court
that the remedy must extend beyond the city limits of
Detroit. It concluded that “[i]n the instant case the
only feasible desegregation plan involves the crossing of
the boundary lines between the Detroit School District
and adjacent or nearby school districts for the limited
purpose of providing an effective desegregation plan.”
484 F. 2d, at 249. (Emphasis added.) It also agreed
that “any Detroit only desegregation plan will lead di-
rectly to a single segregated Detroit school district over-
whelmingly black in all of its schools, surrounded by a
ring of suburban school districts overwhelmingly white
in composition in a Siate in which the racial coniposition

59



6 . MILLIKEN v. BRADLEY

1s 87 per cent white and 13 per cent black.” Ibid. There
was “more than ample support for the District Judge’s
findings of unconstitutional segregation by race result-
ing in major part from action and inaction of public au-
thorities, both local and State. . . . Under this record a
remedial order of a court of equity which left the Detroit
school system overwhelmingly black (for the foreseeable
future) surrounded by suburban school systems over-
whelmingly white cannot correct the constitutional vio-
lations herein found.” Id., at 250. To conclude other-
wise, the Court of Appeals announced, would call up
“haunting memories of the now long overruled and dis-
credited ‘separate but equal doctrine’ of Plessy v. Fergu-
son, 163 U. S. 537 . . . (1896)," and “would be opening a
way to nullify Brown v. Board of Education which over-
ruled Plessy ....” Id.,at 249. .

This Court now reverses the Court of Appeals. It
does not question the District Court’s findings that any
_ feasible Detroit-only plan would leave many schools
75 to 90 percent black and that the district wou.d be-
come progressively more black as whites left the -city.
Neither does the Court suggest that including the sub-
urbs in a desegregation plan would be impractical or in-
feasible because of educational considerations, because
of the number of children requiring transportation, or
because of the length of their rides. Indeed, the Court
leaves unchallenged the District Court’s conclusion that
a plan including the suburbs would be physically easier
and more practical and feasible than a Detroit-only plan.
Whereas the most prowmising Detroit-only plan, for ex-
ample, would have entailed the purchase of 900 buses,
the metropolitan plan would involve the acquisition of
no more than 350 new vehicles.

Despite the fact that a metropolitan remedy, if the
findings of the District Court accepted by the Court of
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Appeals are to be credited, would more effectively de-
segregate the Detroit schools, would prevent resegre-
gation * and would be easier and more feasible from many
standpoints, the Court fashions out of whole cloth an
arbitrary rule that remedies for constitutional violations
occurring in a single Michigan school district must stop
at the school district line. Apparently, no matter how
much Jess burdensome or more effective and efficient in
many respects, such as transportation, the metropolitan
plan might be, the school district line may not be crossed.
Otherwise, it seems, there would be too much disruption
of the Michigan scheme for managing its educational
system, too much confusion and too much administrative
burden.

The District Court, on the scene and familiar with
local conditions, had a wholly different view. The Court
of Appeals also addressed itself at length to matters of
local law and to the problems that interdistrict remedies
might present to the State of Michigan. Its conclusion,
flatly contrary to that of the Court, was that “the con-
stitutional right to equality before the law [is not]
hemmed in by the boundaries of a school district” and
that an interdistrict remedy

“is supported by the status of school districts under
Michigan law and by the historical control exercised
over Jocal school districts by the legislature of Mich-
- igan and by State agencies and officials . . . . [Tt is
well established under the Constitution and laws of
Michigan that the public school system is a State
function and that local school districts are instru-

*The Court has previously disapproved the implementation of
proposed desegregation plans which operate to permit resegregation.
Monroe v. Board of Commissioners, 391 U. S. 450, 459-460 (1968)
(“free-transfer” plan).
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mentelities of the State created for administrative
convenience.”* 484 F. 2d, at 245-246.

I am surprised that the Court, sitting at this distance
from the State of Michigan, claims better insight than
the Court of Appeals and the District Court as to
whether an interdistrict remedy for. equal protection
violations practiced by the State of Michigan would
involve undue difficulties for the State in the manage-
ment of its public schools. In the area of what consti-
tutes an acceptable desegregation plan, “we must of
necessity rely to a large extent, as this Court has for

*The Court of Appeals also noted several specific instances of
school district mergers ordered by the State Board of Education for
financial reasons. 484 F. 2d, at 247. Limitations on the authority
of local school districts were also outlined by the Court of
Appeals:

“Local school districts, unless they have the approval of the State
Board of Education or the Superintendent of Public Instruction, can- -
not consolidate with another school district, annex territory, divide
or attach parts of other districts, borrow monies in anticipation of
State aid, or construct, reconstruct or remodel school buildings or
additions to them.” rd., at 249. (Footnotes and supporting statu-
tory citations omitted.)

Apd the Court of Appeals properly considered the State’s statutory
attempt to undo the adoption of a voluntary high school desegrega-
tion plan by the Detroit Board of Education as an indicia of state
control over local school district affairs. Ibid. Finally, it is also
relevant to note that the District Court found that the school dis-
trict boundaries in that segment of the metropolitan area prelimi-
narily designated as the desegregation area “in general bear no
relationship to other municipal, county, or special district govern-
ments, needs or services,” that some educational services gre already
provided to students on an interdistrict basis requiring their travel
from one district to another, and that local communities in the

. metropolitan area sharc noneducational intercsts in common, which

do not adhere to school district lines, and have applied metropolitan
solutions to other governmental needs. Bradley v. Milliken, 345 F.
Supp. 914, 934935 (ED Mich. 1972).
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more than 16 years, on the informed judgment of the
district courts in the first instance and on courts of
appeals.” Swann v. Charlotte-Mecklenburg Board of
Education, 402 U. 8. 1, 28 (1971). Obviously, whatever
difficulties there might be, they are surmountable; for
the Court itself concedes that had there been sufficient
evidence of an interdistrict violation, the District Court
could have fashioned a single remedy for the districts im-
blicated rather than a different remedy for each district
In which the viclation had occurred or had an impact.

I am even more mystified how the Court can ignore
the legal reality that the constitutional violations, even
If occurring locally, were committed by governmental
entities for which the State is responsible and that it is
the State that must respond to the command of the
Fourteenth Amendment. An interdistrict remedy for
the infringements that occurred in this case is well within
the confines and powers of the State, which is the gov-
ernmental entity ultimately responsible for desegregating
its schools. The Michigan Supreme Court hag observed
that “[t]he school district is a state agency,” Attorney
General v. Lowrey, 131 Mich. 639, 644, 92 N. W. 289, 290
(1902), and that “[e]ducation in Michigan belongs to
the State. It is no part of the local self~government in-
herent in the township or municipality except so far as
the Legislature may choose to make it such. The Consti-
tution has turned the whole subject over to the Legisla-
ture . . . .7 Attorney General v. Detroit Board of Edu-~
cation, 154 Mich. 584, 590, 118 N. W. 606, 609 (1908).

It is unnecessary to catalogue at length the various
public misdeeds found by the District Court and the
Court of Appsris to have contributed to the present seg-
regation of thc Detroit public schools. The legislaturs
contributed directly by enacting a statute overriding a
partial high school desegregation plan voluntarily

5y
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adopted by the Detroit Board of Eduecation. Indirectly,
the trial court found the State was accountable for the
thinly disguised, pervasive acts of segregation committed
by the Detroit Board,® for Detroit’s school construction
plans that would promote segregation, and for the De-
troit school district not baving funds for pupil transpor-
tation within the district. The State was also chargeable
with resporsibility for the transportation of Negro high
school students in the late 1950’s from the suburban
Ferndale school district, past closer suburban and De-
troit high schools with predominantly white student
bodies, to a predominantly Negro high school within
Detroit. Swann v. Charlotie-Mecklenburg Board of Ed-
ucation, supra, at 20-21, and Keyes v. School District
No. 1, 413 U. S. 189 (1973), make abundantly clear that
the tactics employed by the Detroit Board of Education,
8 local instrumentality of the State, violated the consti-
tutional rights of the Negro students in Detroit’s public
schools and required equitable relief sufficient to accom-
plish the maximum, practical desegregation within the
power of the political body against which the Fourteenth
Amendment directs its proscriptions. No “State” may
‘deny any individual the equal protection of the laws ; and
if the Constitution and the Supremacy Clause are to
have any substance at all, the courts must be free to de-
vise workable remedies against the political entity with

5These included the ereation and alteration of attendance zones
and feeder patterns from the elementary to the secondary schools in
a manner naturally and predictably perpetuating racial segregation
of students, the transportation of Negro students beyond predomi-
nantly white schools with available space to predowinantly Negro
schools, the use of optional attendance areas in neighborhoods in
whicii Negro families had recently begun to settle to permit white
students to transfer to predominantly white schools nearer the city
limits, and the construction of schools in the heart of residentially
segregated areas, thereby maximizing scheol segregatiop.
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the effective power to determine local choice. It is also
the case here that the State’s legislative interdiction of
Detroit’s voluntary effort to desegregate itsi school sys-
tem was unconstitutional. See North Carolina State
Board of Education v. Swann, 402 U. S, 43 (1971).
The Court draws the remedjal line at the Detroit
School District boundary, even though the Fourteenth
Amendment is addressed to the State and even though
the State denies equal protection of the laws when its
public agencies, acting in its behalf, invidiously diserim-
inate. The State’s default is “the condition that offends
the Constitution,” Swann v, Charlotte-Mecklenburg
Board of Education, supra, at 16, and state officials may
therefore be ordered to take the necessary measures to
completely eliminate froin the Detroit public schools “all
vestiges of state-imposed segregation.” Id., at 15. I
cannot understand, nor does the majority satisfactorily
explain, why a federal court may not order an appro-
priate interdistrict remedy, if this is necessary or niore
effective to accomplish this constitutionally mandated
task. As the Court unanimousiy observed in Swann:
“Once a right and a violation huve been shown. the scope
of a district court’s equitable power to remedy past
wrongs is bread, for breadth and flexibility are inherent
in equitable remedies.” Ibid. In this case, both the
right and the State’s Fourteenth Amendment violation
have concededly been fully establish.ed, and there is no
acceptable reason for Permitting the party responsible
for the constitutional violation to contain the remedial
powers of the federal court within administrative bound-
aries over which the transgressor itself has plenary power.
The unwavering decisions of this Court over the past
20 years support the assumption of the Court of Ap-
peals that the District Court’s remedial power does not
cease at the school district line. The Court’s first for-
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mulation of the remedial principles to be followed in dis-
establishing racially discriminatory school systems recog-
nized the variety of problems arising from different local
school conditions and the necessity for that “practical
flexibility” traditionally associated with courts of equity.
Brown v. Board of Education, 349 U. S. 204, 299-301
(1955) (Brown II). Indeed, the district courts to which
the Brown cases were remanded for the formulation of
remedial decrees were specifically instructed that they
might consider, inter alia, “revision of school districts
and attendance areas into compact units to achieve a
system of determining admission to the public schools
on a nonracial basis . . ..” [Id,, at 300-301. The malady
addressed in Brown II was the statewide policy of re-
quiring or permitting school segregation on the basis of
race, while the record here concerns segregated schools
only in the city of Detroit. The obligation to rectify
the unlawful condition ne.ertheless rests on the State.
The permissible revision of school districts contemplated
in Brown II rested on the State’s responsibility for de-
segregating its unlawfully segregated schools, not on any
segregative effect which the condition of segregation in
one school district might have had on the schools of a
neighboring district. The same situation obtains here
and the same reinedial power is available to the District
Court.

Later cases reinforced the clearly essential rules that
state officials are fully answerable for unlawfully caused
conditions of school segregation which can effectively be
controlled only by steps beyond the authority of local
school districts to take, and that the equity power of the
district courts includes the ability to order such measures
implemented. When the highest officials of the State of
Arkansas impeded a federal court order to desegregate
the public schools under the immediate jurisdiction of
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the Little Rock School Board, this Court refused to ac-
cept the local board’s assertion of its good faith as a legal
excuse for delay in implementing the desegregation order.
The Court emphasized that “from the point of view of
the Fourteenth Amendment, they [the local school board
members] stand in this litigation as agents of the State.”
Cooper v. daron, 358 U. 8. 1, 16 (1958). Perhaps more
importantly for present purposes, the Court went on to
state:

“The record before us clearly establishes that the
growth of the Board’s difficulties to a magnitude be-
yond its unaided power to control is the product of
state action. Those difficulties . . . can also be
brought under control by state action.” Ibid.

See also Griffin v. County School Board, 377 U. S. 218,
228, 233-234 (1964).

In the context of dual school systems, the Court sub-
sequently made clear the “aflirmative duty to take what-
ever steps might be necessary to convert to a unitary
. system in which racial discrimination would be elim-
inated root and branch’ and to come forward with a de-
segregation plan that “promises realistically to work
now.” Green v. County School Board, 391 U. S. 430,
437438, 439 (1968). “Freedom-of-choice” plans were
rejected as acceptable desegregation measures where
“reasonably available cther ways . . . promising speedier
and more effective conversion to a unitary, nonracial
school system .. .” exist. /d.,at 441. Imperative insist-
ence on immediate full desegregation of dual school sys-
tems “to operate now and%ﬁereafter only umtary schools”
was reiterated in Alexander v. Holmes County Board of
Education, 396 U. S. 19. 20 (1969), and Carter v. West
Feliciena Parish School Board, 396 T. S. 290 (1970).

The breadth of the equitable authority of the district
courts to accomplish these comprehensive tasks was re-
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affirmed in much greater detail in Swann, supra, and the
companion case of Davis v. Board of School Commission-
ers, 402 U. S. 33 (1971), where there was unanimous as-
sent to the following propositions:

“Having once found a violation, the district judge
or school authorities should make every effort to
achieve the greatest possible degree of actual de-
segregation, taking into account the practicalities of
the situation. A district court may and should
consider the use of all available techniques inelud-
ing restructuring of attendance zones and both
contiguous and noncontiguous attendance zones. . . .
The measure of any desegregation plan is its effec-
tiveness.” Id., at 37.

No suggestion was made that interdistrict relief was not
an available technique. In Swenn itself, the Court,
without dissent, recognized that the district judge, in ful-
filling his obligation to “make every effort to achieve the
greatest possible degree of actual desegregation . . . will
thus necessarily be concerned with the elimination of
one-race schools.” 402 U. 8, at 26. Nor was there any
dispute that to break up the dual school system, it was
within the District Court’s “broad remedial powers” to
employ a “frank—-and sometimes drastic—gerrymander-
ing of school districts and attendance zones [,]” as well as
“pairing. ‘clustering.’ or ‘grouping’ of . schools.” to de-
segregate the “formerly all-Negro schools,” despite the
fact that these zones might not be compact or contiguous
and might be “on opposite ends of the city.” [Id., at 27,
The school board in Swann had jurisdiction over a 55C
square mile area encompassing the city of Charlotte and
surrounding Mecklenburg County, North Carolina. The
Mobile County, Alabama, board in Davis embraced a
1,248 square mile area, including the city of Mobile.
Yet the Court approved the Distriet Court’s authority to
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award countywide relief in each case in order to ac-
complish desegregation of the dual school system.

Even more recently, the Court specifically rejected the
claim that a new school district, which admittedly would
operate a unitary school system within its borders, was
beyond the reach of a court-ordered desegregation plan
for other.school districts, where the effectiveness of the
plan as to the other districts depended upon the avail-
ability of the facilities and student population of the
new district. In Wright v. Council of the City of Em-
porwa, 407 U. S. 451, 470 (1972), we held “that 5 new
school district may not be created where its effect would
be to impede the process of dismantling a dual system.”
MR. JUSTICE STEWART’S opinion for the Court made clear
that if a proposal to erect new district boundary lines
“would impede the dismantling of the [pre-existing]
dual system, then a district court, in the exercise of its
remedial discretion, may enjoin it from being carried
out” Id., at 460. In United States v. Scotland Neck
City Board of Education, 407 U. S. 484 (1972), this same
standard was applied to forbid North Caroling frem
creating a new city school distriet within a larger district
which was in the process of dismantling a dual school
system. The Court noted that if establishment of the
new district were permitted, the “traditional racial iden-
tities of the schools in the arza would be maintained,”
ud., at 490.

Until today, the permissible contours of the equitable
authority of the district courts to remedy the unlawful
establishment of a dual school system have been exten-
sive, adaptable, and fully responsive ton the ultimate
goal of achieving “the greatest possible degree of actual
desegregation.” There are indeed limitations on the
equity powers of the federal Judiciary, but until now the
Court has not accepted the proposition that effective

6o
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enforcement of the Fourteenth Amendment could be
limited by political or administrative boundary lines
demarcated by the very State responsible for the con-
stitutional violation and for the disestablishment of the
dual system. TUntil now the Court has instead looked
to practical considerations in effectuating a desegregation
decree, such as excessive distance, transportation time
and hazards to the safety of the school children involved
in a proposed plan. That these broad principles have
developed in the context of dual school systemis com-
pelled or authorized by state statute at the time of
Brown v. Board of Education, 347 U. S. 483 (1954)
(Brown I), does not lessen their current applicability to
-ual systems found to exist in other contexts, like that in
Detroit, where intentional school segregation does not
stem from the compulsion of state law, but from delib-
erate individual actions of local and state school author-
ities directed at a particular school system. The major-
ity properly does not suggest that the duty to eradicate
completely the resulting dual system in the latter con-
text is any less than in the former. But its reason for
incapacitating the remedial authority of the federa] ju-
diciary in the presence of school district perimeters in
the latter context is not readily apparent.

The result reached by the Court certainly cannot be
supported by the theory that the configuration of local
governmental units is immune from alteration when nece-
essary to redress constitutional violations. In addi-
tion to the well-established principles already noted, the
Court has elsewhere required the public bodies of a State
to restructure the State’s political subdivisions to remedy
infringements of the constitutional rights of certain
members of its populace, - otably in the reapportionment
cases. In Reynolds v. Sims, 377 U. S. 533 (1964), for
example, which held that equal protection of the laws

Go
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demands that the seats in both houses of a bicarneral
state legislature be apportioned on a population basis,
thus necessitating wholesale revision of Alabama’s vot-
ing districts, the Court remarked:

“Political subdivisions of States—counties, cities,
or whatever—never were and never have been con-
sidered as sovereign entities. Rather, they have
been traditionally regarded as subordinate govern-
mental instrumentalities created by the State to as-
sist in the carrying out of state governmental
functions.” Id., at 575.

And even more pointedly, the Court declared in Gomil-
lion v. Lightfoot. 364 T. S. 339, 344-345 (1960). that
“[Megislative control of municipalities, no less than other
state power, lies within the scope of relevant limitations .
mposed by the United States Constitution.”

Nor does the Court’s conclusion follow from the talis-
manic invocation of the desirability of local control over
education. Local autonomy over school affairs, in the
sense of the community’s participation in the decisions
affecting the edvcation of its children, is, of course, an
important interest. But presently constituted school
district lines do not delimit fixed and unchangeable areas
of a local educational community. If restructuring is
required to meet constitutional requirements, local au-
thority may simply be redefined in terms of whatever
configuration is adopted, with the parents of the children
attending schoois in the newly demarcated district or at-
tendance zone continuing their participation in the policy
management of the schools with which they are con-
cerned most directly. The majority’s suggestion that
judges should not attempt to grapple with the adminis-
trative problems attendant on a reorganization of school
attendance patterns is wholly without foundation. It is
precisely this sort of task which the district courts have

6/



O

ERIC

Aruitoxt provided by Eic:

18 MILLIKEN . BRADLEY

been properly exercising to vindicate the constitutional
rights of Negro students since Brown I and which the
Court has never suggested they lack the capacity to
perform. Intradistrict revisions of attendance zones. and
pairing and grouping of schools. are techniques unani-
mously approved in Swann which entail the same sensi-
tivity to the interest of parents in the education their
children receive as would an interdistrict plan which is
iikely tc employ the very same methods. There is no
reason tc: szppose that the Diistwict Court, which has not
yet adopi=< a final plan of des=eregation, would not be
as capab.c of or as likely to gii» sufficient weight to the
interest in community participation in schools in an in-
terdistrict setting. consistent with the dictates of the
Fourteenith Amendment. The majority’s assumption
that the District Court would act otherwise is a radical
departure from the practical flexibility previously left
to the equity powers of the federal judiciary.

Finally. T remain wholly unpersuaded by the Court’s
assertion that “the remedy is necessarily designed. as all
remedies are, to restore the vietims of discriminatory
conduct to the position they would have oceupied in the
absence of such conduct.” Ante, p. —. In the first
place. under this premise the Court’s judgment is itself
mfirm; for had the Detroit school system not followed
an offieial policy of segregation throughout the 1950's
and 1960°«. Negroes and whites would have been going
to school tozether. There would have been no. or at
least not as many. recognizable Negro schools and no.
or at least not as many. white schools. but “just schools,”
and neither Negroes nor whites would have suffered from
the effects of segregated cducatior:, with all its short-
comings.  Surely the Court’s remedy will not restore to
the Negro community. stigmatized as it was by the dual
school system. what it would have enjoved over all or

63



O

ERIC

Aruitoxt provided by Eic:

MILLIKEN ». BRADLIYY 19

most of this period if the remedy is confined to present-
day Detroit; for the maximum remedy available within
that arca will leave many of the schools almost totally
blnek, and the system itself will He predominantly binek
and will beeome inereasingly so. Morcover, when o Stage
has engaged in acts of officinl segrogation over a lengthy
period of thme, ns o the ease bhefore us, it is unrealistic
to suppose that the children who were vietims of the
State’s unconstitutional conduct could now be provided
the henelits of which they were wrongfully deprived,
Nor can (he benefits whiel acerue to sehool systems in
which school children have not heen officinlly segregnted,
and to the communities supporting such school systems,
be fully and inunediately vestored after o substantinl
period of unlawiul segregation. The edueation of ehil-

dren of different raees in a desegregated  cnvironment,

has inhappily heen lost, along with the soeinl, cconomie,
awd political advantages which accompany a desegroe-
gated sehool system as compared with an unconstity-
tionally segregated system. s for these reasons thal
the Court has consistently followed the course of requir-
ing the effeets of past oflicial segregation to he elimingted
“eoot and hraneh™ Ly imposing, in the present, the duty
to provide a remedy which will achiove “the greatest
possible degree of actual desegrégation, taking into ac-
conut. the practiealities of the situation.” Tt is also for
these reasons that onee g constitntional violation has
been found. the Distriet Judge obligated to provide such
o remedy “will thus neeessarily he concerned with the
climination of one-race sehools,”  These coneerns woere
properly taken into account by the Distviet Judge in
this ease. Confining the remedy to the houndaries of
the Detroit distriet is quite unrelated either to the goal
of achieving maximum desegregation or to those intensely
practical considerations, sueh as the extent and expense

i
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of transportation, that have imposed limits on remedies
in cases such as this. The Court’s remedy, in the end,
is essentially arbitrary and will leave serious violations
of the Constitution substantially unremedied.

I agree with my Brother Dougras that the Court of
Appeals has acted responsibly in these cases. Regret-
tably, the majority’s arbitrary limitation on the equitable
power of federal district courts, based on the invisible
borders of local school districts, is unrelated to the State’s
responsibility for remedying the constitutional wrongs
visited upon the Negro school children of Detroit. It
is oblivious to the potential benefits of metropolitan re-
lief, to the noneducational communities of interest
among neighborhoods located in and sometimes bridging
different school districts, and to the considerable inter
district cooperation already existing in various educa-
tional areas. Ultimately, it is unresponsive to the goal of
attaining the utmost actual desegregation consistent with
restraints of practicability and thus augurs the frequent
frustration of the remedial powers of the federal courts,

Here the District Court will be forced to impose an
intracity desegregation plan more expensive to the dis-
trict, more hurdensome for many of Detroit’s Negro stu-
dents and surely more conducive to white flight than a
metropolitan plan would be—all of this merely to avoid
what the Detroit School Board, the District Court, and
the en banc Court of Appeals considered to be the very
manageable and quite surmountable difficulties that
would be involved in extending the desegregation remedy
to the suburban school districts.

I am therefore constrained to record my disagreement
and dissent.

{0
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In Brown v. Board of Education, 347 U. S. 483 (1954),
this Court held that segregation of children in public
schools on the basis of race deprives minority group chil-
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dren of equal educational opportunities and therefore
denies them the egual protection of the laws under the
Fourteenth Amendment. This Court recognized then
that remedying decades of segregation in public education
would not be an casy task. Subsequent events, un-
fortunately, have seen that prediction bear bitter fruit.
But however imberlded old ways. however ingrained old
prejudices, this Court has not been diverted fram its ap-
pointed task of making “a living truth” of our consti-
tutional ideal of equal justice under law. Cooper v.
Aaron, 358 U. S. 1, 20 (1958).

After 20 years of small, often difficult steps toward that
great end, the Court today takes a giant step backwards.
Notwithstanding a record showing widespread and per-
vasive v.cial segregation in the educational system pro-
vided by the State of Michigan for children in Detroit,
this Court holds that the District Court was powerless
to require the State to remedy its constitutional viola-
tion in any meaningful fashion. Ironically purporting
to base its result on the principle that the scope of the
remedy in a desegregation case should be determined by
the nature and the extent of the constitutional violation,
the Court’s answer is to provide no remedy at all for the
violation proved in this case, thereby guarantecing that
Negro children in Detroit will receive the same separate
and inherently unequal eduecation in the future as they
have been unconstitutionally afforded in the past.

I cannot subscribe to this emasculation of our con-
stitutional guarantee of equal protection of the laws and
must respectfully dissent. Our preecedents, in my view,
firmly establish that where. as here, state-imposed segte-
gation has been demonstrated, it becomes the duty of the
State to eliminate root and branch all vestiges of racial
discrimination and to achieve the greatest possible degree
of actual desegregation. I agree with both the District
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Court g1 the Coypt of Appeals that, under the facts of
this cage, this duiy cannot he fulfilleq unless the State
= of Michigay, INvolves outlying metropolitgn area, seheg]
distriets i jrg (I(-sogrvgation remedy, Furthermore, I
Perceive ), basis either jy law or jp, the bracticalities of
the Situatiop _iu:«rtif_ving the Staters irrt(‘r'l)()Sjtiorl of schoo]
distriet houmlnri(‘s as abgsohyte barriers to the implemer.-
tation of g, cfieetive r,Iosogrethion remecly., Under es.
tablish and frvqnontl.\' used Mrrhig:m Procedures, sehopl
distriet lines ape both Hexible and bermeable fq,. a wide
variety of burposes, anq there jg NO reaspp why they
must noy: stand in ¢ wayv of Meaningfy) desegregation
relief, . '
The rights ¢ Issue iy this case are tog fundamental
to be abridgeq o), grounds »g superficial g those relied
on by the Majority today, Wy, deal hepe with the right of
all of oy childrop, Whatevey their raeo, to an equal starg
in Jife and to 4y, cqual OPportunity ¢ reach thejr full
botential 44 Citizensg, Those children who have been de.
nied thay right the past doserye better. than to gee
fences throw Up to deny them that right i the future,
Ouy Nation, 1 fear, wip be ill-serveq by the Court’s o
fusal to remey separate gy Uunhequal edueatiop for up-
less our childrey begin t learn togethor, there jg little
hope that our people wij ever Joap, to Tive together,

I

The gregt irony of the Court’s opinion and, in my
view, jtg most serioys analytieq] flaw may he gleane)
from jtg concluding Sentence, in whijel, the Coyyt remancg
for “prompt formulation of a deeree dirceted ¢, elimij.
hating {h, Segregation found ¢, exist in-D(etroit crty
schools, 5 remedy o jep has beep delaye since 1970.»
Ante, qt 33, he Majority ho\\'mfer. seems to haye for-
Zotten the District Court’s expliejt finding that o Detrojt.
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only decree, the only remedy permitted under today’s
decision, “would not accomplish desegregatio::.”

Nowhere in the Court’s opinion does the majority con-
front, let alone respond to, the Nistrict C'ourt’s coneclu-
sion that a remerdy limited to the city of Detroit would
not effectively desegregate the Detroit eity schools. T,
for one, find the District Court’s conclusion well sup-
ported by the record and its analysis compelled by our
prior cases. Before turning to these questions, however,
it is best to begin by laying to rest some mischaracteri-
zations i the Court’s opinion with respect to the basis
for the District Court’s decision to impose a metropolitan
remedy.

The Court maintains that while the initial focus of
this lawsuit was the condition of segregation within the
Detroit city schools, the Distriet Court abruptly shifted
focus in mid-course and altered its theory of the case.
This new theory. in the majorityv's worrds, was “equating
racial imbalance with a constitutional violation calling
for a remedy.” dnte, at 21 n. 19. As the following
review of the Distriev Ceurt’s handling of the case dem-
onstrates, however, the majority’s characterization is
totally inaceurate. Nowhere did the District Court iun-
dicate that racial imbalance between school districts in
the Detroit metropolitan area or within the Detroit
school district constituted a constitutional violation call-
ing for inter-district relief- The focus of this casc was
from the beginning, and has remained, the segregated
system of education in the Detroit city schools and the
steps neeessary to cure that condition which offends the
Fouiveenth Amendment.

The District Court’s consideration of this case began
with its finding, which the majority accepts, that the
State of Michigan, through its instrumentality, the De-
troit Board of Education, engaged in widespread pur-
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poseful acts of racial segregation in the Detroit school
district. Without belaboring the details, it is sufficient
to note that the various techniques used in Detroit were
typical of methods employed to segregate students by
race in areas where no statutory dual system of educa-
tion has existed. See, e.. g., Keyes v. School District
No. 1, 413 U. 8. 189 (1973). . Exacerbating the effects
of extensive residential segregation between Negroes and
whites, the school board consciously drew attendance
zones along lines which maximized the scgregation of
the races in schools as well. Optional attendance zones
were created for neighborhoods undergoing racial transi-
tion so as to allow whites in these areas to escape inte-
gration. Negro students in areas with overcrowded
schools were transported past or away from closer white
'schools with available space to more distant Negro
schools. Grade structures and - feeder school patterns
were created and maintained in a2 manner which had the
foresceable and actual effect of keeping Negro and white
pupils in separate schools. Schools were also constructed
in Jocations and in sizes which ensured that they would
open with predominantly one-race student bodies. In
sum, the evidence adduced below showed that Negro
children had been intentionally confined to an expanding
core of virtually all-Negro schools immediately sur-
rounded by a rezeding band of all-white schools.
Contrary to the suggestions in the Court's opiniomn,
the basis for affording a desegregation remedy in this
case was not some perceived racial imbalance either
between schools within a single school district or between
independent school distiicts. What we confront here is
“a systematic. program of segregation affecting a sub-
stantial porti:n of the students, schools . . . aned facili-
ties within the school system . .. » Keyes, svpra, 413
U. 8., at 201. The constitutional violation found here

L
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was not some de facto racial imbalance, but rather the
purposeful, intentional, massive, de jure segregation of
the Detroit ity schools, which under our decision in
Keyes, forms “a predicate for a finding of the existence
of a dual school system,” 413 U. 8., at 201, and justifies
“all-out desegregation.” Id., at 214.

Having found a de jure segregated public school sys-
tem in operation in the city of Detroit, the District Court
turned next to consider which officials and agencies
should be assigned the affirmative obligation to cure the
constitutional violation. The court concluded that re-
sponsibility for the segregation in the Detroit city schools
rested not only with the Detroit Board of Eduecation, but
belonged to the State of Michigan itself and the state de-
fendaats in this case—that is. the Governor of Michigan,
the Attorney General. the State Board of Education, and
the State Supcrintendent of Public Instruction. While
the validity of this conclusion will merit more extensive
analysis below, suffice it for now to say that it was based
on three considerations. First, the evidence at trial
showed that the State itself had tak.n actions con-
tributing to the segregation within the Detroit schools.
Second, since the Detroit Board of Education was an
agency of the State of Michigan, its acts of racial dis-
crimination were acts of the State for purposes of the
Fourteenth Amendment. Finally, the District Tourt
found .that under Michigan law and practice, the system
of education was ir fact a state school system. character-
ized by relatively little local control and a large degree
of centralized state regulation, “with respect to both
educational policy and the structure and operation of
school distriets.

Having concluded, then, that tae school system in
the city of Deiroir was a de jure segregate.i system and
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that the State of Michigan had the affirmative duty to
remedy that condition of segregation, the District Court
then turned to the difficult task of devising an effective
remedy. It bears repeating that the District Court’s
focus at this stage of the litigation remained what it had
been at the beginning—the condition of segregation
within the Detroit city schools. As the District Court
stated: “From the initial ruling [on segregation] to this
day, the basis of the proceedings has been and remains
the violation: de jure segregation . ... The task be-
fore this court, therefore, is now, and . . . has always
been, how to desegregate the Detroit public schools.™
The District Court first considered three desvyregation
plans limited to the geographical boundaries of the city
of Detroit. All were rejected as ineffective to descgre-
gate the Detroit city schools. Specifically, the District
Court determined that the racial composition of the
Detroit student body is such that implementation of any
Detroit-only plan “would clearly make the entire Detroit
public school system racially identifiable as Black” and
would “leave many of its schools 75 to 90 percent Black.”
The District Court also found that a Detroit-only plan
“would change a school system which is now Black and
White to one that would be perceived as Black, thereby
increasing the flight of Whites from the eity and the
system, thereby increasing the Black student popula-
tion.” Based on these findings, the District Court
reasoned that “relief of segregation in the public schools
of the City of Detroit cannot be accomplished within the
corporate geographical limits of the city” because a De-
troit-only decree “would accentuate the racial identi-
fiability of the district as a Black school system, and
would not accomplish desegregation.” The District
Court therefore concluded that it “must look beyond the
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limits of the Detroit school district for a solution to the
problem of segregation in the Detroit public schools . .. ."”

In seeking to define the appropriate scope of that ex-
panded desegregation area, however, the District Court
continued to maintain as its sole focus the condition
shown to violate the Constitution in this case—the segre-
gation of the Detroit school district. As it stated, the
primary question ‘“remains the determination of the
area necessary and practicably effective to eliminate
‘root and branch’ the effects of state-imposed and sup-
ported segregation and to desegregate the Detroit public
schools.”

There is simply no foundation in the record, then, for
the majority’s accusation that the only basis for the Dis-
trict Court’s order was some desire to achieve a racial
balance in the Detroit metropolitan area.! In fact, just
the contrary is the case. In considering proposed de-
segregation areas, tiie Disirict Court had oceasion to
criticize one of the State’s proposals specifically because
it had no basis other than its “particular racial ratio”
and did not focus on “relevant factors, like elimirating
racially - identifiable schools [and] accomplishing maxi-
mum actual desegregation of the Detroit public schools.”"-
Similarly, in rejecting the Detroit school board’s pro-
posed desegregation area, even though it included more

* Contrary to the Court’s characterization, the use of racial ratios
in this case in no way differed from that in Swenn v. Charlotte-
Mecklenburg Board of Education, 402 U. 8. 1 (1971). Here, as
there, mathematical ratios were used simply as “a starting point in
the process of shaping a remedy, ratner than an inflexible require-
ment.” 402 U. S, at 25. It may be expected that a final desegre-
gation plan in this case would deviaie from a pure mathematical
approach. Indeed, the District Court’s most recent order appointing
a panel of experts to draft an inter-district plan requires only that
the plan be designed “to achieve the greatest degree of actual de-
segregation . . . [w]ithin the limitations of reasonable travel time and
distacce factors.” App. 101a. ‘Compare 402 U, S, at 23.
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all-white districts and therefore achieved a higher white-
Negro ratio, the District Court commented:

“There is nothing in the record which suggests
that these districts need be included in the desegre-
gation arca in order to disestablish the racial
identifiability of the Detroit public school.. From
the evidence, the primary reason for the Detroit
School Board’s interest in the inclusion of these
school districts is not racial desegregation but to
increase the average socio-economic balance of all
the schools in the abutting regions and clusters.”

The Court also misstates the basis for the District
Court’s order by suggesting that since the only segre-
gation proved at trial was within“the Detroit school dis-
trict, any relief which extended beyond:the jurisdiction
of .the Detroit Board of Education would be inappropri-
ate because it would impose a reniedy on outlying dis-
tricts “not shown to have committed any constitutional
violation.” Amnte, at 26.* The essential foundation of
inter-district relief in this case was not to correct con-
ditions within outlying districts who themselves engaged
in purposeful segregation. Instead, inter-district reiief
was seen as a necessary part of any meaningful effort by
the State of Michigan to remedy the state-caused segre-
gation within the city of Detroit.

Rather than consider the propriety of inter-district
relief on this basis, however, the Court has ccnjured up
a largely fictional account of what the District Court
was attempting to accomplish. With all due respect,

It does not appear that even the majority places any real weizgh?
on this eonsideravi ) since it recognizes that incer-distriey retief would
be proper where a constitutional violation within one district pro-
duces a significant segregative effect in ansther district, sce ante,
at 25, thus allowing inter-district v2lief ¢5 touch districts which have
not themselves violated the censtitutica,

.
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the Court, in my view, does a great disservice to the Dis-
trict Judge who labored long and hard with this com-
plex litigation by accusing him of changing horses in
mid-stream and shifting the focus of this case from the
pursuit of a remedy for the condition of segregation
within the Detroit school district to some unprincipled
attempt to impose his own philosophy of racial balance
on the entire Detroit metropolitan aera. See ante, at
18-19. The focus of this case has always been the
segregated system of cducation in the. city of Detroit.
The District Court determined that inter-district relief
was necessary and appropriate only Lecause it found that
the condition of segregatinn within the Detroit school
district could not b7 cureu with a Detroit-only remedy.
It is on this theory that whe inter-district relief must
stand or fall. Unlike the Court, I perceive my task to
be to review the District Court’s order for what it is,
rather than to criticize it for what it manifestly is not.

IT

. ....As the foregoing demonsurates, the District Court’s
decision to expand its desegregation decrec beyound the
geographical iimits of the city of Detroit rested in large
part on its conclusions (A) that the State of Michigan
was ultimately responsible for curing the condition of
segregation within the Detroit city schools, and (B} that
a Detroit-only remedy would not accomplish this task.
In my view, both of these conclusions aré*well supported
by the facts of this case and by this Ceart’s procedents.

A

To begin with, the record amply supports the District
Court’s findings that the State of Michigan. through
state officers and state agencies, had engaged in purpose-
ful acts which created or aggravated segregation in the
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Detroit schools.  The State Board of Edueation. for
example, prior to 1962. exereised its authority to super-
vise local school site selection in a manner which cou-
tributed to segregation. 484 F. 2d. at 238, Further-
more, the State’s continuing authority. after 1962, to
approve school building construction plans® had inter-
twined the State with site selection decisions of the
Detroit Board of Education which had the purposge and
effect of maintaining segregation.

The State had also stood in the way of past efforts to
desegregate the Detrvit city schooiz. In 1970, for ex-
ample, the Detroit School Board had begun implementa-
tion of its own desegregation plan for its high schools,
despite considerable public and official resistance. The
State Legislature intervened by enacting Act 48 of the
Public Acts of 1970, specifically prchibiting implementa-
tion of the desegregation plan and thereby continuing
the growing segregation of the Detroit school systenn.
Adequate desegregation of the Detroit system was also
hampered by discriminatory restrictions placed by the
State on the use of transportation within Detroit, While
state aid for transportation was provided by statute for
suburban districts. many of which werc highly urbanized,

“aid for intra-city transportation was excepted. One of

the effects of this restriction was to cncourage the con-
struction of small walk-in neighborhocd schools in De-

_troit, thereby lending aid to the intentional policy of

creating a school system which reflected, to the greatest
extent feasible, extensive residential segregation.  In-
deed, that one of the burposes of the transportation re-
striction was to impede desegregation was evidenced
when the Michigan Legislature amended the State
Transportation Aid Act to cover intra-city transporta-
tion but expressly prohibited the allocation of funds for

# See Mich. Comp. Laws § 358.351.
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cross busing of students within a school distriet to
achieve racial balance.* Cf. North Caroline v. Swann,
402 U, S. 43 (1971).

Also significant was the State’s invelvement during
the 1950’s in the transportation of Negro high school
students from the Carver school district past a closer
white high school in the Oak Park district to a more dis-
tant Negro high school in the Detroit district. Certainly
the District Court’s finding that the State Board of Ed-
ueation had knowledge of this action and had given its
tacit or express approval was not clearly erroneous.
Given the comprehensive statutory powers of the State
Board of Education over contractual arrangements he-
t7/een school districts in the enrollment of students on a
nonresident tuition basis, including certification of the
number of pupils involved in the transfer and the
amount of tuition charged, over the review of trans-
portation routes and distances, and over the disburse-
nient of transportation funds,® the State Board in-
evitably knew and understood the significance of this
diseriminatory act.

Aside from the acts of purposeful segregation com-
mitted by the State Legislature and the State Board of
Educsation, the District Court also concluded that the
State was responsible for the many intentional acts of
segregation committed by the Detroii Board of LEduca-
tion, an agency of the State. The majority is only
willing to accept this finding arguendo. See ante, at, 28.
I have no doubt, however, as to its validity under the
Fourteenth Amendment.

“The command of the Fourteenth Amendment 7t
should be recalled, “is that no ‘State’ shall deny to any
person w1thm its jurisdietion the equal protection of the

+ See thh Comp. Laws § '388 1179.
* See Mich. Comp. Laws §§ 388.629 & 340.600.

€
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laws.” Cooper v. Aaron, 358 U. 8. 1, 16 (1958). While
a State can act only through “the officers or agents by
whom its powers are exerted,” Ex parte Virginia, 100
U. S. 339, 347 (1880), actions by an agent or officer of
the State are encompassed by the Fourteenth Amend-
ment for. “‘as he acts in the name and for the State, and
is clothed with the State's power, hiz act is that of the
State.” Id., at 347. Seé also Coaeper v. daron, supra;
Virginia v. Rives, 100 U. 8. 313, 318 (1880); Shelley v.
Kraemer, 334 U. S. 1, i4 (1948). '

Under Michigan law “a school district is an agency of
the State government.” School District of Lansing v.
State Board of Education, 367 Mich. 591, 600, 116 N. W,
2d 866, 870 (1962). Tt is “a legal division of territory.
created by the State for education:: purposes, to which
‘the State has granted such powers as are deemed neces-
sary to permit the district to function as a State agency.”
Board of Education of Detroit v. Superintendent of Pub-
lic Instruction, 319 Mich. 436, 20 N. W. 2d 992 (1947).
Racial discrimination by the school district, an agency
of the State, is therefore racial discrimination by the
State itself, forbidden by the Fourteenth Amendment.
See, e. g., Pennsylvania v. Board of Directors, 353 U. S.
230 (1957).

We recognized only last Term in Keyes that it was
the State itseif which was ultimately responsible for
de pur: acts of segregation committed by a local school
boa.d. A deliberate policy of segregation by the local
board, we held, amounted to “state-imposed segrega-
tion.” 413 U. S,, at 200. Wherever a dua! school sys-
tem exists, whether =ompelled by state statute or created
by 2 local board’s systematic program of segregation,
“the State automatically assumes an affirmative duty
‘to effectuate a transition to a racially nondiscriminatory
school system’ [and] to eliminat~ from the public schools
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within their school system ‘all vestiges of state-imposed
segregation.” ”  Keyes. supra. 413 U. S., at 200 (emphasis
added).

Vesting responsibility with the State of Michigan for
Detroit’s segregated schools is particularly appropriate as
Michigan, unlike some other States, operates a single
statewide system of education rather than several sep-
arate and independent local school systems:— The ma-
jority’s emphasis on local governmental control and local
autonomy of school districts in Michigan will come as a
surprise to those with any familiarity with that State’s
system of education. School districts are not separate
and distinct sovereign entities under Michigan law, but
rather are “auxiliaries of the State.” subject to its “ab-
solute power.” Attorney General v. Lowrey, 199 U. S.
233. 240 (1905). The courts of the State have re-
‘peatedly emphasized that education in Michigan is not
a local governmental concern, but a state function.

“Unlike the delegation of other powers by the legis-
lature to local governments, education is not in-
herently a part of the local self-government of a
municipality . . . . Control of cur public school
system is a State matter delegated and lodged in
the state legislature by the Constitution. The
policy of the State has been to retain control of its
schoc! system, to be administered throughout the
State under State laws by local State agencies or-
ganized with plenary powers to carry out the dele-
gated functions given it by the legislature.” School
District of Lansing v. State Board of Education, 367
Mich. 591, 595, 116 N. W. 2d 866, 868 (1962).

The Supreme Court of Michigan has noted the deep
roots of this policy.

“It has been settled by the Ordinance of 1787, the
several constitutions adopted in this State, by its

cQ
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uniform course of legislation. and by the decisions
of this court. tiiat education in Micligan is a matter
of State concerrn. that it is no part of the loczl self-
government of a particular township or munic-
ipality . . .. The legislature has always dietated
the educational policy ot the ‘State.”” In re School
District No. 6, 284 Mich. 132. 145-146. 278 N. W.
972 (1938).

The State’s control over education is retleeted in the
fact that. contrary to the Court’s implication. there 1S
little or no relationship between school distriets and
local political units. To take the 85 local school dis-
triv’s in the Detroit metropolitan area as examples. 17
districts lie in two counties, two in three-counties. ~ One
district serves five municipalitics: other suburban munic-
ipalities are fragmented into as many as six school dis-
tricts, Nor is there any apparent state policy with
regard to the size of school districts, as they noiwv range
from 2,000 to 285.000 students.

Centralized state control manifests itself in practice
as well as in theory. The state controls the financing of
education in -saveral ways. The legislature contributes
a substantial portion of most school districts’ overating
hud"et: with funds appropriated from the State’s Gen-
cral Fund revenues raised th-ough statewide taxation.®
The State’s power over the purse can be and is in fact
used to enforce the State’s powers over local districts.”
In addition, although local districts obtain funds through

~ See .\Iirh Comp. Lawx §3s8611. The State contributed an
average of 345, of the operating budzets of the 54 school distriets
included in rh(' original proposed descgregation area. In 11 of these
distriets. state contributions exeeeded 507 of the operating budgets.

*8ee, e. g. Mich. Comp: Laws § 340.575. See lso 1949-1950 Re-
port of the Attorney Generild 104 (Roth): 1955 Report of the At-
torney General 561 (Kavansugh): 1961-1962 Report of the At-
torney General 533 (IScllev),:
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local property taxation, the State has assumed the re-
sponsibility to ensure equalized property valuations
throughout the State® The State also establishes
standards for teacher certification and teacher tenure;®
determines part of the required curriculum; ' sets the
mmimum school term; approves bus routes, equip-
ment, and drivers;** approves textbooks: ™ and estab-
lishes procedures for student discipline.* The State
Superintendont of Public Instruction and the State
Board of Education have the power to remove local
school board members from office for neglect of their
duties.® : .

Most significantly for present purposes, the State has
wide-ranging powers to consolidate and merge school
districts, even without the consent of the districts them-
selves or of the local citizenry.® See, e. g., Attorney
General v. Lowrey, 131 Mich. 639, 92 N. . 289 (1902),
aff'd, 199 U. S. 233 (1805). Indeed, recent years have
witnessed an accelerated program of school district con-
solidations, mergers, and annexations, many of which
were state imposed. Whereas the State had 7,362 local
districts in 1912, the number had been reduced to 1,438
in 1964 and to 738 in 1968." By June 1972, only 608
school districts remained. Furthermore, the State has
broad powers to transfer property from «ne district to

*See Mich, Comp. Laws §§ 21134 & 340681,

°1d., §340.569.

1 1d., §§257.811 (c), 388.361, 388.371, 388.781, 388.782.

114, §340.575.

“I1d., §388.1171.

137d., § 340.887 (1).

** Op. Attorney Generai “jo. 4705 (July 7, 1970).

1% See Mich. Comp. Laws § 340.253.

1% 8ee generally Mich. Comp. Laws §§ 340.401-340.415 (consolida-
tions) ; §§ 340.431-340.449 (annexations).

17 See Michigan Seaate Journal, 1968, Vol. 1, at 423.
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another, again without the consent of the local school
districts affected by the transfer.™>  See, ¢. g.. School Dis-
trict of Lansing v. State Board of Education, 367 Mich.
491, 116 N. W. 2d 866 (1962); Imlay Township District
v. State Board of Education, 359 Mich. 478, 102 N. W. 2d
720 (1960).

Whatever may be the history of public education in
other parts of our Nation. it simply flies in the face of
reality to say, as does the majority. that in Mehigan,

“No single tradition in public education is - r aply
rooted  than  local control over the 6, . . of
schools . . . " dnte, at 22. As the State's Lreme

court has said: “We have repeatedly emphasized that
education in this State is not a local concern. but belongs
to the State av large.” Collins v. Detroit, 195 Mich. 330.
335-336, 161 N. W 005. 907 (1917). See also Sturgis v.
County of Allegan, 343 Mich. 200, 215, 72 N. W. 24 50.
29 (1055) : Van Flcet v. Ottman. 244 3lich. 241, 244, 221
N.WL 200, 301 (1928) 1 Child Welfare Socicty v. Schoid
District, 220 Mich. 200, 206. 189 N, W, 1002, 1004 (1922).
Indeed. a study prepared fer the 1961 Michigan consti-
tutional convention noted that the Michigan constitu-
tion's articles on education had resulted in “the estab-
lishment of a state system of education in contrast to a
series of local school systemns.”  Michigan Constitutional
Convention Studies. at 1 (1961). .

In sum. sever=l factors in this case coalesce to support
the District Court’s ruiing that it was the State of Michi-
gan itself, not simply the Detreit Board of Edueation,
which bore the obligation of curing the condition of seg-
regation within the Detroit city schools. The actions
of the State itself dircetly contributed to Detroit's segre-
gation. ¥nder the Fourtecnth Amendment, the State
is ultimately responsible for the actions of its loeal

1> See generallr Mich, Comp, Laws §§ 3404613410, 168,

Y
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agencies. And finally. given the structure of Michigan’s
educational system, Detroit’s segregation cannot be
viewed as the problem of an independent and separate
entity. Michigan operates a single statewide system of
education, a substantial part of whkich was shown to be
segregated in this casz.

B

What action. then, could the District Court require
the State to take in o ler to cure Detroit’s condition of
segregation? Our prior cases have not minced words as
to what steps responsible officials and agencies must take
in order to remedy segregation in the public schools.
Not only inust distinctions on the basis of race be
terminated for the future, but school cfficials are also
“clearly charged with the affirmative duty to take what-
ever steps might be necessary to convert to a unitary
system in which racial diserimination would be elim-
inated root and branch.” Green v. County School Board.
391 UL S, 430, 437438 (1968). Sce also Lee v. Macon
County Board of Education, 267 F. Supp. 458 (MD Ala.
1967). aff’d, 389 U. 8. 215. Negro students are not only
entitied to neutral nondiseriminatory treatment in the
future. They must receive “what Brown IT promised
them: a school system in which all vestiges of enforced
racial segregation have been eliminated.” Wright v.
Council of City of Emporia. 407 U. S. 451, 463 (1972).
See also Swann v. Eoard of Education, 402 U. S. 1. 15
(1971). These remedial standards 1ire fully applicable
not only to school distrirts where a dual system was
compelled by statute, ™t also where, as here. a dual
system was the produect of purposeful and intentional
state action. See Keyes, supra, 413 U. S., at 200-201.

After examining three plans limited to the city of
Detroit. the District Ccirt correctly concluded that
none would eliminate 1.5, and branch the vestiges of
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unconstitutional segregation. The plans’ efiectiveness,
of course. had to be evaluated in the context of the Dis-
trict Court’s findings as to the extent of segregation In
the Detroit city schools. As indicaied earlier, the most
essential finding was that Negro children in Detroit
had been confined by intentional acts of segregation to a
growing core of Negro schools surrounded by a receding
ring of white schools.™  Thus, in 1060, of Detroit’s 251

W Despite: Me Je=mek SteEwanrts olain to e CONTrAary, ar 4-35,
n 20 of his concurring opinion. the record flly suppor= my states
ment thar Negro studeni= were intentionally confined 1o 4 core of
Negry schools within the Gty of Detrodt. See. o) ., ante, ar 43,
=120 Indeed. Mz Jusries Stew wr acknowledzes that intentional

et o segregation by the Stare have separared white and Neero

student: within the eity, and thar 1he resulting eore of all-Negro
schools has grown (o encopass most of the efty. In sugeesting
that my approval of an inter-d ~triet remedy restx on - rrther cone
clusion that the State or s political ~ubdivisions i e heen re-
=pongible for the increasing pereentaze of Negro stodents in I'etroit,
my Brother StEWART mi=eonceives the thrust of thiz discni. In
licht of the high concentration of Neero student= 11 Detroit. the
Distriet Jndge's tindine that o Detroit-only remedy eannot effeetively
cure the constitmrional violation within the eity should be enongh to
=upport the choice of an inter-distriet remedy.  Whether state action
12 responsible for the growth of the core of all-Neary =chools in
Dertroit ix, in my view. quite irrelevant .

The diffientty with Mg, Jesricr STEw s position 1= that he, like
the Courr. contuses the nguiry required 1o determine whether there
has been o substantive constitnrionad violation with that necessary
to formulate an appropriate remedy ones o constitutional violation
has heen shown,  While u finding of <tare action is of course a pres
requisite to finding a viokition. we bhave never held 1t after an-
constitntional state action has been <hown, the Distrier Conr at
the ramedial stage must engage in g eond ingniry to determine
whether additional stare aetion exists o Justify o purtienlar remedy.
Rather, onee 1 constitmrional violation has heen shown, the Distriet
Court s duty-bound 1o formulate an offective remedy and, in so
doing, the court is entitled—indeed, it is required— o cons=ider all the
factual cirenmstances relevant to the framing of un cffective decree.
Thus, in Swann we held that the District Court must take into ae-

=)
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schools. 100 were 90% cr more white and 71 were 905¢
or more Negro. In 1970. of Detrcit’s 282 schools. 69
were 909 or more white and 133 were 90% or more
Negro. While in 1960. 689 of all schools were 909 or
more one race, by 1970, 71.69 of the schocls fell into
that category. The growing core of all-Wegro schools
was further evidenced in total school district population
figures. In 1960 the Detroit district had 46% Negro
students and 549 white students. but by 1970. 64% of
the students were Negro and only 236% were white. This
increase in the proportion of Negro students was the
highest of any major northern city.

It was with these figures in the background that the
Distriect Court evaluated the adequacy of the three
Detroit-only plans submitted by the parties. Plan A,
proposed by the Detroit Board of Education, desegre-
gated the high schools and about a fifth of the middle
level schools. It was deemed inadequate, however, be-
cause it did not desegregate clementary schools anc. left
the middle level schools not included in the plan more
segregated ,than ever. Plan C, also proposed by the
Detroit Bdard, was deemed inadequate because it too
co' cred only some grade levels and would leave ele-
mentary schools segregated. Plan B, the plaintiffs’ plan,
though requiring the transportation of 82,000 pupils and
the acquisition of 900 school buses” would make little
headway in rooting out the vestiges of segregation. To
count the existence of extensive residential segreeation in determin-
ing whether g racially neutral “neighborhood school” atrendance plan -
was an adequate desegregation remedy. regardless of whether this
residential segregution was eansed by state aetion. So here, the
Sistriet. Court was required 1o consider the faets that the Detroit
~chool system was already predominently Negro and wonld likely
beecme all-Negro upon isstanee of a Derrcir-oniv deeree in framing
an eficetive desegregation remedy, regardless of state responsibility
for this situation.

41
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begin with. because of practical limitations, the District
Court found that the plan would leave many of the De-
troit, city schsols 75 to 90 percent Negro. More sig-
nificantly, the District Court recognized that in the con-
text of a commurity which historically had & scheol
system marked by rigid @z jure segregation, the likely
effect of a Detroit-only plan would be to “change a
school system which is now Black and White to one
that would be perceived as Black . . ..” The result of
this changed perception, the District Court found.,
would be to increase the flight of whites from the city to
the outlying suburbs, compounding the effects of the
present rate of increase in the proportion of Negro stu-
dents in the Detroit system. Thus, even if a plan were
adopted which, at its outset, provided in every school a
557 Negro-35% white racial mix in keeping with the
Negro-white proportions of the total student population,
such a system would. in short order, devolve into an all-
Negro system. The net result would be a continuation
of the all-Negro schools which were the hallmarks of
Detroit’s former dual system of one-race schools.
Under our decisions, it was clearly proper for the
District Court to take into account the so-called “white
flight” from the city schools which would be forthcoming
from any Detroit-only decree. The Court’s prediction
of white flight was well supported by expert testimony
based on past experience in other cit-ies'undergcing de-
segregation relief. We ourselves took the possibility of
white flight into account in evaluating the effective-
ness  of a desegregation  plan in Wright, supra,
where we relied on the District Court’s finding that if
the city of Emporia were allowed to withdraw from the
existing system, leaving a system with a higher propor-
tion of Negroes, it “may he antieipated that the pro-
portion of whites in county schools may drop as those

A -~
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who can register in private academies . ..." 407 U. 8. at
464. One cannot ignore the white-flight problem, for
where legally imposed segregation has heen estabiished,
the District Conrt has the rosponsibility to see to it not
only that the dual systein is terminatec at once but
also that future events do not serve to perpetuate or
re-establish segregation. See Swann, supra, 402 U. 8., at
21. See also Green, supra, 391 U. 3., at 438 n. 4; Mon-
roe v. Board of Commissioners. 391 U. 8. 450. 459 (1968).

We held in Swann that where de j:.re segregation is
shown, school authoritics must make “every effort to
achieve the greatest possible degree of actual descgre-
gation.” 402 U. 8., at 26. This is the ope. - ¢ stand-
ard re-emphasized in Davis v. Board of Schou: Commis-
swoners, 402 U. 8. 33, 37 (1571). If these words have any
meaning at all, surely it is that school authovities must,
to the extent possible, take all practicable steps to en-
sure that Negro and white childven in fact go to school
together. This is, in the final analysis, what desegrega-
tion of the public schools is all about.

Because of the already high and rapidly increasing
percentage of Negro students in the Detroit system, as
well as the prospect of white flizht, a Detroit-only plan
simply has no hope of achieving actual desegregation.
Under such a plan white and Negro students will not go
to school together. Instead, Negro children will con-
tinue to attend all-Negro schools. The very evil that
Brown I was aimed at will not be cured, but will be
perpetuated for the future,

Racially identifiable schools are onc of the primary
vestiges of state-imposed segregation which an effective
desegregation decree must attempt to ecliminate. In
Swann, for example, we held that “The district judge
or school authorities . . . will thus necessarily be con-
cerned with the elimination of one-race schools”” 402
U. 8, at 26. There is “a presumption,” we stated, “against
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schools that sre substantially disproportionate in their
racial composition” Ibil. Apd in evaluating the ef-
fectiveness of deregregation plans mn prior cases, we our-
selves have considered the extert to which they discon-
t:nued racially identifiable schools. See, e. g., Green v.
County School Board, supra; Wright v. Council of City
of Emporia, supra. For a principal end of any desegre-
gation remedy is to ensure that it is no longer *“‘possible
to identify a “white school’ or a ‘Negro school.” *  Swann,
supra, 402 U. 8., at 18. The evil to be remedied in the
dismantling of a dual system is the “[r]acial identifica-
tion of the system’s schools.” Green, supra, 391 U. S,
at 435. The goal is a system without white schools or
Negro schools—a system with “just schools.” Id., at
4+£2. A school authority’s remedial plan or a district
court’s remedial decree is to be judged by its eficctiveness
in achieving this end. See Swann, 402 U. S., at 25;
Davis, supra, 402 U. 8., at 37; Green, supra, 391 T. S,
at 439.

We cautioned ia Swann, of course, that the dis-
mantling of a segregated school system does not mandate
any particular racial balance. 402 U. S, at 24. We
also concluded that a remedy under which there would
remwan a small number of racially identifiable schuol
was only presumptively inadequate and might be justi-
fied. Id., at 26. But this is a totally different case.
The flaw of a Detroit-only decree is not that it does not
reach some ideal degrec of racial balance or mixing. It
simply does not promise to s.chieve actual desegregation
at all. It is one thing to have a system where a small
number of students remain in racia’ ‘entifiable
schools. Tt is something else entirely t. . system
where all students continue to attend such schools.

The continued racial identifiability of the Detroit
schools under a Detroit-only remedy is not siiitly a re-
flection of their high percentage of Negro students.



24 MILLIKEN ». BRADLEY

What is or is not a racially identifiable vestige of e jure
segregation must necessarily depend on several factors.
Cif. Keyes, supra, 413 U. S., at 196. Foremost among
these should be the relationship between the schools in
question and the neighboring community. For these
purposes the city of Detroit and its surrounding suburbs
must be viewed as a single community. Detroit is
closely connected to its suburbs in many ways, and the
metropolitan area is viewed as a single cohesive unit by
its residents. About 40% of the residents of the two
suburban counties included in the drscgregation plan
work in Wayne County, in which Dewoit is situated.
Many residents of the «ity work in the suburhs. The
three counties participate in a wide variety of coopera-
tive governmental ventures o a metropolitan-wide
basis, including a Inetropolitan transit system, park
authority. water and sewer system. and council of gov-
ernments.  The Federal Gov rninent has classified the
tri-county -area as a Standard Metropolitan Statistical
Area, indicating that it is an area of *“economic and
social integration.” United States v. Connecticut Nat’l
Bank, — U. 8. —, — (June 26, 1974).

Under a Detroit-only decree, Detroit’s schools will
clearly remain racially identifiable in comparison with
neighboring schools in the metropolitan community.
Schools with 65% and more Negro siuder..s will stand
in sharp and obvious contrast to schools in neighboring
districts with less than 29 Negro enrollment. Negro
students will continue to perceive their schools as segre-
gated educational facilities and this perception will only
be increased when whites react to a Detroit-only decrec
by fleeing to the suburbs to avoid integration. School
district lines, however innocently drawn, will surely be
perceived as fences tn separate the races when, under a
Detroit-only decree, white psrents withdraw thei: chijl-

94
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dren from the Detroit city schools and move to the
suburbs inn order to continue them in & -white schools.
The message of this action will not escape the Negro
children in the city of Dectroit. See Wright, supra. 107
U. 8, at 466. It will be of scant significance to Negro
children who have for years been confined by de Jure
acts of segregation to a growing core of all-Negro schools
surrounded by a ring of all-white schools that the new
dividing line between the races is the schoul distriet
brundars.,

“vor can it be zaid that the State is free from any re-
spousibility for the disparity between the racial makeup
of Detroit and its surrounding suburbs. The State's
creation. through de jure acts of segregation, of a grow-
ing core of all-Negro schools inevitably acted as a magnet
1o attract Negroes to the areas served by suelr schools
and to deter them from settling either in other areas
of the city or in the suburbs. By the same token, the
growing core of all-Newro schools mevitably helped
drive whites to other areas of the city or to the suburbs.
As we recognized in Swann, )

“People gravitate toward school faciiities. Just as
schools are located in response to the needs of
people. The location of schools may thus influence
the pr..terns of residential development of a metro-
politzii w:=a and have important impact on compo-
sitlon o innercity neighborhoods. . | . [ Aection
taken] to maintain the separation of the races with
a minimum depz. :re from the formal principles of
‘neighborhood zoning’ . . . does more than simply
influence the short-run composition of the student
tady . . .. It may well promote segregated resi-
dentiai patterns which, when combined with ‘neigh-
borhood zoning,” further lock the school system into
the mold of separation of the races, Upon a proper

9.
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showing a district court may consider this in fash-
ioning a remedy.” 402 U. S, at 20-21. See also
Keyes, supra, 413 7J. S, at 202.

The rippling effects on residential patterns caused by
purposeful acts of segregation do not autonatieally sub-
side at the school district border. With rare exceptions,
these effects naturally spread through all the residential
neigkborhoods within a metropclitan area. See Keyes,
supia. 413 U, 8., at 202-203.

The State must also bear part of the blame for
the white flight to the suburbs which would be forth-
coming from a Detroit-only decree and would render
such a remedy ineffective. liaving created a system
where whites and Negroes were intentionally kept apart
so tliat they eculd not become accustomed to learning to-
gether, the State is responsible for the fact that many
whites will reast to the dismantling of that segregated
system Ly attempting to flee to the suburbs. Indeed,
by limiting the District Court to a Detroit-only remedy
and allowing that flight to the subuils to cucceed, the
Court todey allows the State io proit from its own
wrong aind to perpetuate for years to come the separation
of the races it achieved in the past by purposeful state
action.

The majerity asscrts, however, that involvement of
outlying districts would do violence o the accepted
principle that “the nature of the violztion determines the
scope of the remedy ” 472 U. S, at 16. See ente, av 25.
Not only is the majority’s atterapt to find in this single
phrase the answer to the complex and difficult questions
presented in this case hopelessly simplistic, hut more
importantly, the Court reads these words in & manser
which perverts their obvious weanirg. The nature of
a violation determines the scope of ihe remedy simply
because the function of any remedy is to cure the vio-

Hy
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lation to which it is addressed. In school segregation
cases, ac in other equitable causes, a remedy which ef-
fectively cures the violation is what is required. See
Green, supra, 391 U. S, at 439; Davis, supra, 402 U. S.,
at 37. No more is necessary, but we can tolerate no
less. To read this principle as barring a Distriet Court
from imposing the only effective remedy for past segre-
gation and remitting the court to a patently ineffective
alternative is, in my view, to turn a simple commonsense
rule into a cruel and meaningless paradox. Ironically, by
ruling out an inter-district remedy, the only relief which
promises to cure segregation in the Detroit publie schools,
the majority flouts the very principle on which it pur-
ports to rely.

Nor should it be of any significance that the suburban
school districts were not shown to have themselves taken
any direct action to promote segregation of the races.
Given the State’s broad powers over local scho?l_districts,
it was well within the State’s powers to require those -
. districts surrounding the Detroit school district to par-
ticipate in a metropoiitan remedy. The State’s duty
should be no different here than. in cases where it is.
shown that certain of a State’s voting districts are mal-
apportioned in violation of the Fourteenth Amendment.
See Reynolds v. Sims, 377 U. S. 5337(1964). Overrepre-
sented electoral districts are required to participate in
reapportionment although their only “participation” in
" the violation was to do nothing about it. Similarly,
electoral districts which themselves meet representation
standards must frequently be redrawn as part of a rem-
edy for other over- and under-inclusive districts, No.
finding of fault on the part of each electoral district and
no finding of a discriminatory effect on each district Is a
prerequisite to its involvement in the constitutionally
required remedy. By the same logic, ne finding of fault
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on the part of the suburban school districts in this case
aid no finding of a discriminatory effect on each district
should be a prerequisite o their involveraent in the con-
stitutionally required remedy.

It is the State, after all, whigh bears the re-
sponsibility under Brown of affording & nondiscrimina-
tory system of education. The State, of course, is ordi-
narily free to choose any decentralized frames,ork for
education it wishes, <o long as it fulfills that Fourteentb
Amendment obligation. But the State should no more
be allowed to hide behind its delegation and compart-
. mentalization of schoo! districts to avoid its constitu-
tional obligations to its children than it could hide be-
hind its political subdivisions to avoid its obligations.to-
its voters. Reynolds v. Sims, supra, 377 U. S., at 575.
See also Gomillion v. Lightfoot, 364 U. S. 339 (1960).

It is a hollow remedy indeed where “after sapposed ‘de-
segrogation’ the schools are segregated in fact.” Hobson
¥. Hansen, 269 F. Supp. 461, 495 {D. D. C. 1967). We
. must do better than “substitute . . . one segregated schocl
system for another segregated school system.” Wright,
supra, 407 U. 8., at 456. To suggest, as does the majority,
that a Detroit-only plan somehow remedies the effects of
de jure segregation of the races is, in my view, to make
a solemn mockery of Brown I's holding that separate
educational facilities are inherently unequal and of
Swann’s unequivocal mandate that the answer to de jure
segregation is the greatest possible degree of actual
desegregation. '

III

One final set of problems remains to be considered.
We recognized in Brown 11, and have re-emphasized ever
since, that in fashioning relief in_desegregation cases,
“the courts will be guided by equitable principles. Tra-
ditionally equity has been characterized by a’ practical
flexibility in shaping its remedies and by a facility for
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adjusting and reconciling public and private needs.” .
Brown II, supra, 349 U. S., at 300. See also Swann,
supra.

Though not resting its holdiiiz on this point, the ma-
jority suggests that various equitable considerations mili-
tate against inter-district relief. ‘The: Court refers to,
for example, financing and administrative problems, the
logistical problems attending large-scale transportation
of students, and the prospect of the District Court’s be-
coming a “de facto ‘legislative authority’” and “ ‘school
superintendent’ for the entire area.’” Ante, at 24. The
entangling web of problems woven by the -Court, how-
ever, appears on further consideration to be constructed
of the flimsiest of threads. .

1 deal first with the last of the problems posed by the
Court—the spectre of the District Court qua. “school
superintendent” and “legislative authority”—for analysis
of this problem helps put the other issues in proper per-
spective. Our cases, of course, make clear that the injtial
responsibility for devising an adequate desegregation
plan belongs with school authorities, not with the District
Court. The court’s primary role is to review the ade-
quacy of the school authorities’ efforts and to substitute
its own plan only. if and to the extent they default. See
Swann, supra, 402 U. 8., at_16; Green, supra, 391 U. S,
at 439. Contrary to the majority’s suggestions, the Dis~
trict Judge in this case hasiconsistently adhered to these
procedures and there is every“indication that he would
continue to do so. After finding de jure segregation the
Court ordered the parties to stbmit proposed Detroit-
only plans. The state defendants were also ordered to
submit a proposed metropolitan plan extending beyond
Detroit’s boundaries. As the District Court stated, “the
State defendants . . . bear the initial burden of coming -
forward with a proposal that promises to work.” The
state defendants defaulted in this obligation, however.

©
«©
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Rather than submit a complete plan, the State Board of
Education submitted six proposals, none of which was in
fact a desegregation plan. It was only upon this default
that the District Court began to take steps to develop its
own plan. Even then the District Court maximized
school authority participation by appointing a panel rep-
resenting both plaintiffs and defendants to develop a
pian. App. 99a-100a. Furthermore, the District Court
still left the state defendants the initial responsibility for
developing both interim and final finaneciz! and admin-
istrative arrangements to implement inter-distriet relief.
App. 1042-105a. The Court of Appeals further pro-
tected the interests of local school authorities by ensuring
that the outlying suburban districts could fully partici-
pate in the proceedings to develop a4 metropolitan remedy.

These processes have not been allowed to yun their
course. No final desegregation plan has been proposed
by the panel of exports, let alone approved by the Dis-
trict Court. We do not know in any detail how many
students will be transported to effect a metropolitan rein-
edy, and we do not know how long or how far they will
have to travel. No recommendations have yet been sub-
mitted by the state defendants on financial and admin-
istrative arrangements. In sum, the practicality of a
final metropolitan plan is simply not before us at the
present time. Since the State and the panel of experts
have not yet had an opportunity to come up with a work-
able remedy, there is no foundation for the majority’s
suggestion of thc impracticality of inter-district relief.
Furthermore, there is no basis whatever for assuming
that the District Court will inevitably be forced to as-
sume the role of legislature or school superintendent.*’

20 In faet, thte District Court remarked “that this Court’s task is to
enforce constitutional rights not to act as a schoolmaster; the

Court’s task is to protect ihe constitutjonal rights here found vio- o
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Were we to hold that it was its constitutional duty to
do so, there is every indication that the State of Michi-
gan would fulfill its obligation and develop a plan which
is workable, adminisirable, financially sound and, most
important, in the best interest of quality education for
all of the children in the Detroit metropolitan area.

Since the Court chooses, however, to speculateon the
feasibility of a metropolitan plan, I feel constrained to
comment on the problem areas it has targeted. To begin
with, the majority’'s questions ccncerning the practicality
of consolidation of school districts need not give us pause.
The State clearly has the power, under existing law, to
effeet a consolidation if it is ultimately determined that
this offers the best prospect for a workable and stable
desegregation plan. See ante, at 1617, And given the
1,000 or so consolidations of school districts which have
taken place in the past, it is hard to believe that the State
has not already devised means of solving most, if not all,
of the practical problems which the Court suggests con-
solidation would entail.

Furthermore, the majority ignores long-established
Michigan procedures under which school districts may
enter into contractual agreements to educate their pupils
in other districts using state or local funds to finance non-
resident education.”* Such agreements could form an
easily administrable framework for inter-district relief

lated with as little intrusion into the education process us possible,
The Court’s objective is to cstablish the minimum eonstitutional
framework within whieh the system of public schools may operate
now and.hereafter in a racially unified, non-diseriminatory fashion.
Within that ~framework the body politie, educators, parents, and
most partictarly children must be given the maximum opportinity
to experiment and seeure a high quality, and equal, educational
opportunity,”  App,, at §2a.

2t See, e. 9., Mich. Comp. Laws §§ 340.69, 340.121 (d), 340.359,
340.582, 340.582 (a), 340.590.
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short of outright consolidation of the school districts.
The District Court found that inter-district procedures
like these were frequently used to provide special educa-
tional services for handicapped children, and extensive
statutory provision is also made for their use in vocational
education.* Surely if school districts are willing to en-
gage in inter-district programs to help those unfortunate
children crippled by physical or mental handicaps, school
districts can be required to participate in an inter-district
program to help those children in the city of Detroit
whose educations and very futures have been crippled
by purposeful state segregation.

Although the majority gives this last matter only fleet-
ing reference, it is plain that one of the basic emotional
and legal issues underlying these cases concerns the pro-
priety of transportation of students to achieve desegre-
gation. While others may have retreated from its stand-

" ards, see, e. 9., Keyes, supra, 413 U. 8., at 217 (PoweLL, J.,

concurring in part and dissenting in part), I continue to
adhere to the guidelines set forth in Swann on this issue.
See 402 U. S,, at 20-31. And though no final desegrega-
tion plan is presently before us, to the extent the outline
of such a plan is now visible, it is clear that the transpor- -
tation it would entail will be fully consistent with these
guidelines.

First of all, the metropolitan plan would not involve
the busing of substantially more students than already
ride buses. The District Court found that statewide,
3540 percent of all students already arrive at school on
abus: In those school districts in the tri-county Detroit
metropolitan area eligible for state reimbursement of
transportation costs, 42-52 percent of 2ll students rode
buses to school. In the tri-county areas as a whole, ap-
proximately 300,000 pupils arrived at school on some type
of bus, with about 60,000 of these apparently using regu-

22 See Mich. Comp. Laws §§ 340.330~330.330u.
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lar public transit. In comparison, the desegregation
plan, according to its present rough outline, would in-
volve the transportation of 310.000 stuclents, about 40%
of the population within the desegregation area.

Vith respect to distance and amount of time travelled,
17 of the outlying school districts involved in the plan
are contiguous to the Detroit district. The rest are all

within 8 miles of the Detroit city limits. The trial court,
" in defining the desegregation area. placed a ceiling of 40
minutes one way on the amount of travel time, and many
students will obviously travel for far shorter periods. As
to distance, the average statewide bus trip is SV, miles
~one way, and in some parts of the tri-county area, stu-
dents already travel for one and a quarter hours or more
each way. In sum, with regard to both the number of
students transported and the time and distances involved,
the outlined desegregation plan “compares fav: orably
with the transportation plan previously operated 7
Swann, supra, 402 U. S., at 30.

As far as economics are concerned, a metropolitan rem-
edy would actually be more sensible than a Detroit-only
remedy. Because of prior transportation aid restrictions,
see ante, at 11-12, Detroit largely relied on public trans-
port. at stucdent expense, for those students who lived too
far away to walk to school. Since no nventory of school
buses existed, a Detroit-only plan was estimated to re-
quire the purchase. of 900 buses to effectuate the neces-
sary transportation. The tri-county area, in contrast,
already has an inventory of 1,800 buses, many of which
are now underutilized. Since increased utilization of the
existing inventory canh take up much of the increase in
transportation involved in the inter-district remedy, the
Distriet Court found that only 350 additional buses would
probably be needed, almost two-thirds fewer than a De-
troit-only remedy. Other features of an. inter-district
remedy bespeak its practicality, su¢h as the possibility of
pairing up Negro schools near Detroit’s boundary with

103
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nearby white schools on the other side of the present
school district line.

‘Some disruption, of course, is the inevitable product
of any desegregation decree, whether it operates within
one district or on an inter-district basis. As we said in
Swann, however,

“Absent a constitutional violation there would be
no basis for judicially ordering assignment of stu-
dents on a racial basis. All things being equal, with
no history of discrimination, it might well be destr-
able to assign pupils to schools nearest their homes.
But all things are not equal in a system that has
been deliberately constructed and maintained to en-
force racial segregation. The remedy for such segre-
gation may be administratively awkard, inconveni-
ent, and even bizarre in some situations and may
impose burdens on some; but all awkwardness and
inconvenience cannot be avoided . . . .7 402 U. S,
at 28, '

Desegregation is not and was never expected to be an
easy task. Racial attitudes ingrained in our Nation’s
childhood and adolescence are not quickly thrown aside
in its middle years. But just as the inconvenience of
some cannot be allowed to stand in the way of the rights
of others, so public opposition, no matter how strident,
cannot be permitted to divert this Court frecm the en-
forcement of the constitutional prineiples at issue in this
case. Today’s holding, I fear, is more a reflection_of a
perceived public mood that we have gone far-enough in
enforcing the Coustitution’s guarantee of equal justice
than it is the product of neutral principles of law. In

- the short run, it may seem to be the easier course to al-
low our great metropolitan areas to be divided up each
into two cities—one white, the other black—but it is a
course, I predict, our people will ultimately regret. I

dissent.
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