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TexAS EDUCATION AGENCY (AUSTIN INDEPENDENT -

-

‘ScHOOL DISTRICT), ET AL., PETITIONERS .

. | .' - ) v. ' . . . la

» . "

UNITED STATES OF AMERICA, ET AL.

_ X .
o . -

_ON PETITION FOR A WRIT OF COERTIORARI TO THF UNITED

_STATES COURT OF APPEALS FOR THE FIFTH OIRQUIT

e
- et @ i

Ld

BRIEF FOR THE UNITED STATES

OPINIONS BELOW o

*  The opinion of the court of appeals (Pet. App.
1-43) is reported at 532 F. 2d 380. The opinion of the
district court (Pet. App. 44-57) is unreported. An
“earlier opinion of the court of appeals is reported at

\//l?" :

‘467 F. 24 848, = . - o
R : JURISDICTION

~

The judgment of the court of appe"a‘ls was entered
on May 13, 1976. A petition for rehearing was denied
 on June 9, 1976. The petltlon for a writ of certiorar:

was filed on August 11, 1976. The jurisdiction of this

‘Court is invoked under’28 U.S.C. 1254(1).
' 8y
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2 ;.
_ QUESTIONS PRESENTED

1 Whether the Austln Independent Séhool Distriet
has engaged in racial diserimination against its, black‘
and Mexican-American students.

9. Whether the court of appeals erred in remandmg
the case for development of a plan that supplies_re-
lief. from the effects of the discrimination in'the ele-
mentary schools and age__linst Mexican-Americair
students. o ‘

STATEMENT p

“The Unlted States instituted this school. (1(3ng1(3ch-
ticn suit in the United States Districi Court for the
‘Western Distriet of Texas puvsuant to Section 407
of the Civil Rights Act of 1964, 78 Stat. 248, 42
U.S.C. 2000c—6. On September 4, 1970, the district
) court entered an interim order d11ect1ngqthe Austin -
< Independent School Distriet (hereafter referred to

‘ as'ATSD) to implement standard pr owsmns requiring.

‘desegréating districts ini the Fifth Circuit -to - elimi-

nate racial -diserimination in several aspeets of school «
operations, including faeulty and’ staft asswnments, .

new school construetion dand the plowsmn oj;'/ t1ans—
R portation. Sce Smgleton Y. Jacksom Municipal Sepa,-..-
' ‘vate School District, 419 F. 2" 1211 (CA/5) (en.

banc) ’
"After a six-day t1 ial in 1971 the distriet court held
that ‘ATISD had not  discriminated agalnst Mexican-
. Americans, but that the dual school system historically
" maintained for blacks had not beerd eradlcated (Pet.
App. T4-84). Tt entered ‘an prder approvmg a plan
. that dosed two pr edommantly black secondaly schoo]s

. L . £
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and 1'ea551gned thelr students to predomm‘mtly Anglo .

secondary .schools (see Pet. App 3, 58-73)7 Tliis
pian scattéred blacks of seconda~y school age through-

out the district, but put the entfre burden of trans-

portation on blacks -
- The eourt of appeéals, 51tt1ntr en banc reversed Six

‘judges joined an, opinion detailing a history of dis-

rnnmatorv actions by the AISD (467 F. 2d at 852
875). Thesé six ;]udves coneluded that "AISD was re-
sponsible for the séparation of Mexican- /\memounq
from Anglos in the schools, and that the (hstnct court’s
contrary findings were’ clearly erroneous: "Eight other

judges concurred in ‘the result, concludme; that ‘dis-
) criminatory seoleogtlon exists = against Mexican-

American students and that the proposed part-time
integration plan of the school district is inadequate
as a desegregation plan’" (1. at 885). The court re-
manded the case to the ‘LlShl'l(.t court with d11ect10ns

"to identify those schools that were segregated as are-

sult of racial or ethuic disecrimination and to eliminate

its effeets by using specified deseo*rogatlon techmques

listed on a' priority basls d. at 884-885)." The six

Judges ;]onuno in the lead opunon dissented from this -

dlprblflO]l ot fﬂf questlon ob- remedy; they would

1 The plan also p10v1ded for meetm«rs of elementary level stu-

dexyts on an integrated basis one week per month to participste in
certain cultural activities (Pet -Anp. 23). This portion of tie plan
was neverdmplementéd.»

2 The majority observed that “[tThere mw) be * * * ong race
schools ‘which are_the product of neutral} non- dlsmmmmtoxy

forces,” and concluded that the racia!’imbalance attributable to..

these forces need not be correeted (id. at 884).
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have preseribed’a remedy without further evidentiary
proceedings (id. at 871-875, 886-889).
On remand the. district ecourt once more concluded

S that'the’ AISD hzid not diser iminated against Mexican~ -

Americans; it approved a, plan submitted by the’

AISD for desegregating the sixth grade of black ele-

mentary schools (Pet. App. 44-57). . ) }

- A panel of the court of appeals reversed and held,

for the second time, that AISD had d1sc11m1natedf

ragainst both blacks and Mexican-Ameri 1cama and tlmt

the partial desegregation p]an subinitted by the AI@Q

is c-onstltutlgml]y insufficient. It 1emandcd f/ the

* formulation “of anpappvloplmte 1)1&11'\\‘-*

‘ "DISCUSSION

1. Petitioners direct most of their artrument against__
certain Lm(ruaneithe panel emploved to Justlfy its
_ conclusions. They concentrate on the panc*]b state-
© . " ments (Pet. App. 16-17) that -
“the AFSD has mtended by its continued use of
_— the. nelghbmhood asalgnment policy, to main- -
tain segregated schools in East.:md West Aus-
tin. The plaintiffs have therefore established’
a prima facie case of de jure segregation of -
Mexicar=Amnrericans irati-portions of the-schoot ——
¢, .district except the residentially integrated cen-
" tral city area. [Footnotes omitted. ] .
.and (Pet. App. 20)y.that
schoel authorities may: not constltutlonally use
_ _ _a-neighborhood assignment policy creating seg-
~ regated schools in.a district with ethnically seg-
regated -residential patterns. A. -segregated

3 -




school svstem is the foreseeable and mev1table
result of such an’assignment pohcy

» These statements appear to mean that a 'school board
has a constitutional duty to correct racial imbalance
."ocO}lrrmg because of the use of a neighborhood school -
policy in a'district that is not racially homogeneous
rI‘hus, petltloners contend, the questlon plesented by.
' tlus case is “quite simply”’ (Pet. 9 wlether a racially
* “neutral and’ non- d15cr1nnnato1y ptactice of assigning .
" students to the schools closest to -their homes is un-

‘e

* conStitutional because of its racial effects. We agree .

avith. pet1t10ne1s tkat, if t'he cou1t of appeals meant i

. thls, it is Wldng : .
The pmt’ions of the panel S 01)1111011 we ha\ e quoted
-are not necessarily read as pct1f.10ne1s do, lhowever.
[ They also might miecan that a “necighborhood school”
pohcy is mlperm;smble when. it is used as a device-to
enforce or perpetu'lte the d:Eects of previous racial dis-
cnmmatlon irr the operation of the schodlss For
example, a»f school officials diseriminate in makmg
s¢hool sltmg and capacity decisions, a “ne1g11b01hood
y school ™ policy niay be necessary to “ensure that the
"school serves the-racial group for which it was in-,

)

S

:”tcnded._Moreover,' the court of appeals simply may -.-.-

Hiave een offering an alternmative grouiid (Which we

_}Selteve incorrect) for a conclusion.that we beheve is -

correct—thdt the AISD engaged in pervasive: facts of -
diserimination agamst Mexican-Americans. .
- We discuss in v-hat follows Joth our. doubts about

the panel’s rationale and the Ieasons why we beheve :

that the judgment is correot
Y - - 9 .
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a. A posicy of abswnmg qtuhents to the closest or
most tonvénient school serving the g1ade in which they .
are enrolled (the neighborhood school policy) ‘is used
in many school distriets. Congress has detlared that it -
is thebest polauv for making student assignments..’
. _Equal Educational Opportunities Act of 1974; Pub. L.
5 93-380. Sections 202(a)(2),.214(a), 88 Sfat 51.,4,”517",' '

.20 US.C. (Supp. V) 1701(a)(2) and 17'3(a).
ne1ghbo1hood school polie » ineyitably pr oduces SChOOIb
- whose racial and ey{{ Inie composition -closely refiects
- that of the neighhorhoods .in whicl? the schools are

located. To this e\ter*, school- authoutles selectlnfr a

11e1ghb01hood sehool poiicy can he said to “1nten( o

racially i imbalanead schoc Is, 1t¢ the school dNtl 1ct 1s not

‘racial’:r homogeneous. : .

It does not follow, “hotwev er, that the nelohbo1hood
~ school policy amounts to racial @scumlnatlon unless ©
the residential pattérns are caused by. official acts -
des1gned to segregate the schools. An otherwise neu- "
~tral action is'not d1sc11m1nat01y solely because it has

a racially d1sp1oport1onate effect. - Washmgton v.

iDams :No. 74-1492, decided June 7, 1976, slip op. 7-18;
Keyes v. School DzstrzctvNo 1, Denver, Colorado, 413
U.S. 189 -205, 208. The essential element of the consti-

tutional violation is “‘a gitr1er? condition of [racial
eparation] resul{jng from in ent1ona]‘“ate action”,
¢d. at 205.).
_ If the language ‘of the panel is taken at tface Value, '
1t has abelished the distinction between racial” dls-' |
' cnm}natlon m the ope1at1on of the schools and its .
" effects (de jure. segregation) - and rac1a1_ nnbalance'

<
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' camed by other factors, and which the school author
ities - hav& net . rectified (de f/lcto segregation). @y
requiting - the district court to infer intent” to dis-

crmnnate from the fact that -the schgol anthontles ,\\

have not attempted to amehorate the effects of l'acml

<epa1'at10n in residential patterm "‘t’he .panel has -

avmded the need. to- prove intent to disctiminate.
Dee(ls oiten speak move “loudly than words, and~

. intent somwetimes may be 1nfc1'1'ed from effects alone

(see Mushing Jfon . Davzs, supra, slip op. 11 id7 at 1-2
(Stevens, J., concul'rln%)) But for the court of
appeals to compel the distriet CO\llt tc infer: 1rtent
from effects alone in situations like the present one

18 to abolish- the intent requirement and to abolish

the further 1equn'ement that' the racial separation”
_have been caused hy .the acts \of the State 1ntended
“to affect the operation of the schools (rather’ than
_ for examplé, the acts of private individuals choosmg

“where to make their homes). See also Spencer v.

Kugler, 404 U.S. 1 0‘)",,afﬁrm1ng 326. .F. Supp 1"30
(D. N J DRSNS
Jn our, v1ew the panel has neglected to make a eru-

~ cially nnportant distinetion that is necessary to deter-

mine  when - discriminatory Jintent may he inferred

‘“a

//-

° v

—fronT rueidﬁv disproportionate effects. We submit that

‘wherni thé acts of school ~authorities (even if neutral

-on their face) produge more 1ac.al separation in the -

—

- ~%In Spencer the Court summanly dffirmed the dlstrlct court’s.
holding that extreme racial imbalance, without more, does not.

-authorize a court to rev 1se “neutrally estabhshed school dlstmcr
lines. ' O :

221-031—76——2

— : ‘ R
< “ . :



: : schools than there is in the, residential patterns of the
* school distriet #s a whole,* the court. may properly
(but need not alw avs) infer that the school authori-
' ties ncted. mth intent to dl:cnmnmte On the other -
" hand, \\hou a iacml]v neutral . nelghbmhood 'lss1g11- :
“ment policy produces.no more separ atlon than oceurs % -
+ . -in the 1ec1dent1al patterns, only evidence . that. tho.
~ “school authoritics acted. with dlqcununfxtmy infent A\
will allow a ﬁndmg that they pl'abtl('(’d racial dis-
. (nnnnatlom In sther words, proof that school au-
A thontlos addod to racial separafion may be enough
' - to suppor vt a finding of intent: proof that.school au-
thorities failed. to reduce separation attvbutable to
forces outside the schoeols i is tever (by ltsel't) euou“h "

3

To the extent that the conrt oi appeals meant to re< .

quire the district court to infer intent in the former
situatién, or to allow it to infer-intent in the latt(l
o its decision is incorrect.” - '
' -b. The ]udgment of the panel résts on ﬁrme1 ground,
—.howgser. Tts analvms of the nughl)m hooﬁ school pohcv “

#Or than there would be if schools “exe e\enly dlspe'ﬁed

COMTTary conclusion is apl,arently based upon a
redominantly black ot Mexican-American sclools are
i fﬁgor, regierdiess of the cause of the predominance,
N and that schoo utho*']*' 3 must rectlfy this inferiority or be seen
to intend it. See h\e si> ;urige opinion in the en banc decision (#67.
F.2d at '862—863 an n. AU), upon which the' panel 1ehed in pmt

l

| \mfeuor about all-black schools, any more than all-w}uto schools
~ are inierior, when the separation is not caused by state action. Sec
Bunson'. Board of Tmtee\};\429F 24 820,823-897 (C.A.4) (em

banc) (Sobeloff C J concufring).
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was not responsive to- the “argunients of elther the .
plaintiff. United . Statés or the intervenors. The panel
itself stated: that the case ‘presents “not only the use
of a neighborhood asmgnment policy” (Pet. App. 20)
but also the employment of an extensive series of dis-
criminatory devices that had been discussed by the
en banc court (see 467 F. 2d at 854 n. 7, 8553856-857,
883). It wrote (Pet. App. 16-17 n. 13)
We held in [the ¢n bane du:lsmn]
\ . “that the ALSD has, in its choice ‘of school
N site locations, konstruction and renovation
\ ' of schools, drawing of attendance zones,.
' student -assignment and transfer policies,
and faculty and staff assigmments, caused
and perpetuated the segregation of Mexi-
can-American students within the school
system.” v R
467 F. 24 ab 863=66. W so_Tound H]g’t_‘_‘_[_t}hg_______
, natuml and foresceable consequence of these
actions was somogahon pf Mexiean-Americans.”
467 F. 2d at 862. The Supreme Court inferred
- segregative mtvnt from the same kind of cir--
(mnstantml evidence in Keyes. Sce 413 U.S. at
192 * *°* "The inference of segregative intent
that the Suplome Court made regarding the
Denver school .authorities is cqually applicable.
to their counterparts in Austin. -

Although the many opinions issued hy the court of
appeals en bane aré not without ambiguity, we Ielieve
“ thiat they demonstraté that all 14 ]udges who =at on
the case (onduded ‘that the AISD had discriminated

- agamst bhcks and Mexican-Americans, and that some
of the effogtq of that diserimination had not yét heen

.13
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eliminated. The six-judge lead opinion (467 F. 24 at

' 861-870) concluded that AISD had diseriminested by

not ehmmatmg ‘racial separation, however cansed
The elght-]udge majority wrote that it was negs—
© sary to remand the case “with direction thaf:r dual
school system and - .all  diseriminatory seglegatlon
against Mexican-American and black students he -
cliniinated ‘at once’” (467 F. 9d at 883). Although
 seven of these eight judges wou{d haver preferred not
“to reach the merits (see 467 F. \2d at 889-890, 891),
they did cast votes, and the fact that they concurred
in the result reversing the district court establishes
that they thought that at least some discrimination
had heen established. They did not, however, articu-
late tlie theory that led them to this econclusion. Part
of that obscurity has survived; althongh the panel -
(which included one judge from the eight-judge ma-

* jority of -the en bane court) asserted (Pet. App. 4)
that “[t]he en bane Court divided only on the issue
of remedy”, it did not discuss the possibility that the
14 judges may have been using different theories to
support” their -conclusions, oy that these different
theories may lead to different remedial plans. - |

Despite this opacity in the opinions of the court of

" appeals, we beliéve that the evidence is sufficient to

support a finding of diserimination, and that this
alternative ground is sufficient to support the ]udg- o
ment of the court of appeals, whether or not the court
relied upon it. Story Parchment Co. V. Paterwn
Parchment Paper Co., 282 U.S. 555. We say this rec-
ognizing that some of the evidgnce concerning dis-

14
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crimination is old, that some of the effects of 'thé‘“

diserimination- may long since have dlS'ﬂpated and
that the districtscourt concluded that petitioners did
not act-with discriminatory intent. The district court’s
‘finding with respect to intent is, we belie 8, clearly
erroneous; and the other difficulties in- the evidence
* go not to the existence of discrimination but to the

remedy that is necessary and appropriate to eliminate
its lingering effects—a 1natter to he iudressed on re-

mafid from the present couri of appeals decision.
The extensive evidence preserted during two
lengthy hearings of dlscmmnatorv practices is sum-
-marized school-by-sehool in the biief for the United
. States in the court of appea]s" Prior to 1954 certain
schools were designated for Mexican-Americans in
nuich the same manner that other schools were (10\10-
nated—forblacks; although only the latter desmnatlon
was required by state law. 467 F. 2d at 886-887. From

1954 until the date of trial petitioners continued to -

operate a ‘segregated school system by perpetuating
"the eitccts of pre- -1954 discrimination. The school au-

thorltlcs also undertool\ a ser ies of actions dcslnned to-

perpe’ruate the concentration of \Ie\lcan—Anwne aus
into'a few schools. 467 F. 2d at 867-868, 870. They
created dial-overlapping zones comprising two
schools; Anglos were expected to pttend one of - the

schools, Mexican- Amemcans the other. They buﬂt new,

schools deep inside Mexican-Ameriean nelghbmhouda,
with a capacity. such. that the schools served only the

¢We are lodging a copy of that brief with the Clerk of the
Comt .
| 15
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' \Ie‘ncan-Amencan neighborhood-and were overwhelm— )

. ingly Meucan—Amemcan on-opening. Other locations.
that would have produced more balanced enrollments ...

‘were rejected. School boundaries were _manipulated so

. that pockets of Anglo students near or in Mexican-

- Americanneighborhoods attended predonunantly Anglo

. schools. Teachers were assigned on a patently dis-
c11mmat01y basis. We submit that the evidelice amply -

supports a'*conclusion that petitioners availed them-

_selves of a neighhorhood school assignment system only

. ' when that would ploduce the ma\mlum feasible sepa-
ration of Anglos from ’\Iexlcan-Amel icans; when it did

not, the AISD. resorted to geuvnmndeunv diserimina-

. tory school siting and capacity decisions;, dual-over-
lapping zones, . -and other familiar dlscunnnatory
devices of the sort condemmed in Keyes.

e Phe gourt -of appeals-tlierefore may-have-meant-no— .

s ‘more in its discussion of neighborhood schools than.
* that a seliool distriet cannot absolve itself of respon-
sibility for its diserimination by lndm" behind a
. claim that it now has a firm pohcv of ass1g111ng stu- .
- dents to neighborhood schools. When that policy has
béen used in concert with obwous tools of discrimina‘
tion, it may coine to partake of a diseriminatery qual-’
ity and -be an instrument of dls.clnnmatlon itself. A -
N ne1ghbo1hood school policy is an enforcement tool of
a pohcy of discrimination in some cu‘cumstances to '
use the example given earlier, it ensures that students
.attend the school designed, located, and bullt to a par-
“ fcular capamty expressly to be- able to setve only
students of one race or ethnic group. If this i is all the

]

/

s/
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S 18
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.~ - courtof appeals meant we have no quarrel with it.
c. If the Court were ‘to undertake plenary review
) of this case, we would urge ' that the judgment of the
panel be affirmed, in hght of the evidencé of extensive
- intentional dlscnmmatlon against Me*clc‘m-AmerL& ns.
Cf. Securities and Ezchange C’ommwswn v. Chene) o
-Corp., 318 U S. 80, 88. But we are concelned that the
panel’s language, which appeassto ¢orflict witl: hold-
ings of many other courts of appeals (see Pet, 21-22),
. ‘may injeet unnecessary uncertainty into school litiga-"
tion in the Wifth Circuit. We therefore do not oppose
the granting of the petition. It may be useful for this
Court: to claniy the governing legal standards (per-.
haps summarlly, as it did in Dillingham v. United
-States, 423 U.S. 64) and to remand for appropriate
dlaposmon of the-case by the court of appeals, in light
_— of the views we have outlined here and: the interven-
ing decision” in Washington v. Davis, supra.
-2, Petltloners argue (Pet. 23-31) that the panel
should not have rYemanded the case for the for mulatlon
S of a new remedial plan. If, as we have argued, ho\\'-
ever, the panel correctly concluded that the dlS!?ll(,t
court had erred :n holding that there had been no
diserimination agoinst \Ieucan—Amencam it - follows ’
| - that a remand is required for the formulation of a
_remedy that would eliminate the hngcung effects of
that diserimination. No more need be said to demon-
strate the propriety of at least a limited remand.
) Petitioners contend, however, that the “practicali-
______ties”.of the situation support the plan adopted by the
* distriet court, which involved no alteration of .attend- .
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ance patterns in any gr ade except the sixth. The dlS-

~ triet court viewed the secondary- schools as “‘totally
deseglegated” (Pet. App. 21) ‘and concluded - that
transportation of students attending kindergarten
thirough the fifth grade would be deléferious and im-
p1act1cal We agree with the pqnel that the distriet .
court erred—both because of its failure to recogmze
discrimination against Mexican-Americans and be-
cause it has long been- established that plans exémpt-
ing whole grade levels are unacceptable. See, e.g., Flaz

v. Potts, 464 F. 2d 865, 8569 (C.A. 5).

We also agree with the opinion. of eight judges of
the en bane court (see 467 F. 2d at 884)_that the goal
of a remcdial order in a school deseglegatlon.rcase
should be to put the school system and its students
\\hele they would have been bhut for the violations of

. the \Constltutlon The. goal is; in other words, to_elimi- _ .
nate ‘‘root and branch” the violations and all-of their
» Yingering effects. G'een v. County School Board, 391
. U.S. 430, 438. Tt is to eliminate these effects wherever
they may be :tound in the school system, starting from
_the ‘common understandlno that “‘racially inspired
*school board actions have an inipact beyond the partic- . £
ular sehools” that are the subjects of those actions” -
( Keyes, supra, 413 T.S. at 203). | | |

" Tn our view, “desegregation” is nothing more or less
than ehmmatlon of de jure segregation,. “root and
blzmch 77+ The “desegretratlon” that courts are both
empowered and obligated to accomplish.is not .the
elimination of all of the racial separation without re-
gard to its causes, whether de jure acts or de facto
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" social processes. The existence of schools - predomi-

nantly attended by 1hembers of one race do€s not in
itself amount to 1“1ual diserimination ; if it were

otherwrse, there would be no meaning to the re-

quirement.of “state action” as a precondition to a

._ violation of the Fourteenth Amendment. The attri-

butes that make a.system a dual system can often be
eliminated without an insistence upon a racial com-

“position in each school that in some degree reflects the

racial compos1t10n of the S(:Qool distriet as a whole.

“This is the c11t1c¢11 line betweén racial discrimination
and its effects, on the one hand,\ax(l mere difference-
'oi racial compomtlon of attendance, on the other.”.

The proper approach therefore requires a court to
seek to determine the consequences of the acts con-
stituting the- illegal diserimination and to eliminate
their continuing effects. A- conclusmn that there has

— —-—-heen -diserimination “W“.lth—respect“to partientar schools

2

does not support a judicial order that racial balance:
must be produced throughout the school qutem This
. follows directly from p11nc1ples long accepted by this

Court. “In fashioning and effectuating the [desegre-
gation] decrees, the courts will he guided by equitable

. e . _

7 So long as school authorities operate “just schools” instead of
one seb of schools for blacks and another set for whites, it matters
not, at all whether ‘one particular school has more blacks than

whites. The schools of Vermont are not segregated even though’
most of them are all white. The Fourteenth Amendment does not -
prefer black schdols, white schools, or rﬁcial]y balanced schools—

it demands, irstead, a policy of neutrality in which neither merit

nor demerit is asswnetl .on the basis of color, except insofar as is,
necessary to rectify. the effects of past distinctions made on this:’

impermissible ba s, Cf. Milliken v. Bradley, 418 U.S. T17.

- 19
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principles.” B'r 0tn.v. Board of Education, 349 U.S.

294, 300. The task of an eqlutable decree is to correct
the condition that offends the Constltutlon A finding
of a violation does not seta courf of equity at large to.
pr oduce results that never would have occurred if all
<eonstitutional provisions had been observed. The court
must instead order whatever steps are necessary for
“disestablishing state-imposed segregation” (Green,.
supra, 391 U.S. at 439).

~As the Court emphasized in Swarn v. Oharlotte-
Jlgeckle;zbzcrg Board of' Education, 402 U.S. 1, 15-

~ “The objective today remains to eliminate from the.

public schools all vestiges of state-imposed segrega-
tion.” To this end there is broad equitable power ‘“to =
remedy past WlOIlgS” (ibid.). But the task is not to-
produce a result merely becatise the result itself may

~ be atfragtive. ““The task is to correct, by a balancing’
._;.‘o't the {iidividual and col]eetlve interests; the condition
that’ oifends the Constitution. * * * As with any equlty

ciise, the nature of the violation determines the seope:
of the remedy” (id. at 16). “[T]he remedy is neces-
sarily designed, as all remedies are, to restore.the vic-.

. tims of discriminatory conduet to the pos1t10n they

would hive occupied in the absenée of :ueh conduet™ -
(lelzken v. Bradley, 418 U.S: 717, 746). Cf. Franks.
. .Bowman Transportation (9., No. 74728, sdecided

_Malch 24, 1976 slip op: 23"

.

8 Hills v. G’autreaum, No. 74—1047 deeided April 20, 19(6, is not
to the nntmr) Tlie Court there spec1ﬁcullv welied on the circum-

. stance t “[t]he relevant gesgraphic area for purposes of the

10@pondenff" housing options is the Chicago housmrr mzukct not
the Chicago m\y limits” (slip op. 14).
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‘This Court’s cases, then, support our position. And
they also support the judgment of Congress in the
Equal Educdtlonal Opportunltles Act of 1974 that

*[i]u formulating a remedy for a denial of equ.l edu-
cational opportunity or a denial of the equal protec-
tion of the laws, a cowrt * * * shall seek or impose

only such remedies as are essential to correct” pur---- -

ticular denials of equal educational opportunity" or
equal protection of the laws” (Section 213, 88 Stat.
516, 20. U.8.C. {Supp. V) 1712; emphasis added).
The application of these prmuples to the case at
hand requires a remand for fortmlation of a more
conmprehensive plan. This is nof a case where a scliool
board made an effort to devise a plan related to the
scope-of the violation. The ep banc court unanimously
rejected a similarly incomplete plan and- directed peti-
tioners to procced “to eliminate the dual school sys-
tem as it has existed in—-Austin togethrereith any—
and all -discriminatory segregation which exis*
against Mexican-Americans and black students’’ (467
F. 2d at 884). AISD and the distriet court neglected
th1s command. Petltlonem .asserted 1)1actlca]1tleb arc
vague conclusory and unquppmted” ((Pet App. 24),
and ‘they are hardly sufﬁclent to ,]ustlfy confining the
plan to a single grade.

' This case 1s now more than six yeals old, and if is
“understandable that the court reversed the district's
court’s selection of the AISD p]an ‘and er 1t1uzed 1ts
® See genemlly Cox, The Role of Congress in C'omhtufzonal'

Determinations; 40 U. Cin, L. Rev. 199 (1971). Cf. Fiss. ke Juris-
. prudence of Busing, 39 L. and Contemp. Prob.’194 (1975).

91
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refusal to give serious consideration to the only plan

_in the reeord (the Finger Plan) purporting to deal . .

with the effects of the discrimination. In light of the.
hlqtory of this case, the court of appeals had little al-
ternative but to order the dlstuct court either to im-
* plement the Finger Plan or to appomt “, master. to
draft a comprehensive tri-ethnié desegregation plan

consistent with this.opinion and 4h€ decisions of the

United States Supreme Court” (Pet. App. 36). An
" order to devise a plan consistent with this Court’s de-
‘cisions does not warrant this Couxt’s review. -

v

CONCLUSION -

" For the reasons stated at pages 6-13, supra, we do
not oppose the granting of the petltlon for a writ of
certiorari. '
Respectiu]lv snbmltted.-
Rosert H. Bom{
Sohcztm General.
J. STANLEY POTTINGER,
- - Assistant Attorney General.
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