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The Department of Health, Education, and Welfare
issued final regulations for implementing the Family Educational
Rights and Privacy Act of 1974, as amended, which provides greater
privacy safeguards to parents and students through the application of
fair information practice. As a result of these HEW regulations,
irstitutional policies and procedures must be formulated and
implemented by all colleges and universities that receive federal
funding under any programs for which the U0.S. Commissioner of
Education has administrative responsibility. This special report
includes three sets of materials: (1) highlights of specific
requirements in the final regulations; (2) a reproduction cof a
portion of the final regulations; and (3) a reproduction of the
Family Fducational Rights and Privacy Act of 1974, as amended. (LBH)
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Family Educational Rights and Privacy

HEW PusLisHES FINAL RULES FOR IMPLEMENTING THE "BuUCKLEY AMENDMENT”

The Department of Health, Education, and Welfare issued in the June 17 Federal Register
final regulations for implementing the Family Educational Rights and Privacy Act of
1974 (P. 1. 93-380, 8§513), as amended (P. L. 93-568, §2), also kncwn as the YBuckley
Amendment." A segment of these final regulations was issued in the Federal Regieter
of March 2, but this June 17 final rulemaking supersedes the earlier publication and
"provides the public with a single document containing all regulatory provisions per-—
taining to the Family Educational Rights and Privacy Act."

The purpose of the law is to provide greater privacy safeguards to parents and students
through the application of fair information practice. As a result of these HEW regula-
tions, institutional policies and procedures must be formulated and implemerted by all
colleges srd universities which receive federal funding under any programs for whieh
the U.S. Commissioner of Education has administrative responsibility. Specific e~
quirements are included that deal with the following areas: formulating institutional
policies and procedures; notifying parents and students of their rights on an annual
basis; requesting waivers of rights from parents and students; inspecting and review-
ing education records; limiting the right to imspect and review education records;
limiting the destruction of records; amendimg education records; aasuring the right

to, and conducting, a hearing; obtaining consent for the disclosure of information;
maintaining records of disclosures; limiting redisclosures; ascertaining to whom
disclosures may be made without consent; disclosing information te officials of other
schools, and during emergencies; disclosing "directory information” (defined below);
and enforcing the requirements.

" The regulations were issued effective {mmediately~—June 17, 1976——but HEW formally

invited comments on "the regulation and its operation, including its effect on the
day-to-day activities of educational sgencies and institutions during the 1976-77

Thls S‘péé}éi 'Heﬁc;r'r r;aa baen :iiwstribuiadrld Préﬂéé& ﬁepr’ssgntatives”éi‘ member Inst}iutians, 1t Is not ca;ig;ightgd. and N’ACL@‘EQ
ancourages any additional reprintings and distriputions that may be appropriate, Far furiher infarmallan. contact: National Assoclation
of College and Universily Busingss Officars, One Dupont Gircle, Suite 510, Washington, D. C. 20038,
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school year.”  Comments may be submitted for a ninety-day period commencing on July
1, 1977. HEW has stated that these comments will be used to evaluate the regulations
and "shared with Congress,' as may be necessary, in order to improve the effects and
effectiveness of the regulations and the statute upon which they are based.

one specific issue on which HEW has jnvited comment is whether or not using federal
funds as leverage is the most effective way to accomplish the objectives of this
program. The question posed is whether there are "other more appropridte means of
enforcement than institutional funds cutoff.”

Please forward to the NACUBD national office copies of any comments or suggestions
submitted to HEW. In addition, NACUBQ;ﬁDuldrbgiig;a;gs;eé in receiving coples of
any institutional programs OT policies formulated in order to comply with these re-

quirements. Once gathered, certain policies and programs could be chosen as "models"
for other inmstitutions to use or adapt to their circumstances. These "model" policies
and programs could be published and distributed by NACUBO or made available by other
means to those who are interested. In all cases, institutional identifications would
be removed from those polficies and programs submitted. Please forward such documents
to: G. Richard Biehl, director of information and publications, NACUEBO.

CONTENTS OF THIS SPECIAL REFORT

This Special Report includes three sets of materials that may be helpful in formulat-
ing and implementing institutional poiicies and programs:

(1) Highlights of Specific Requirements in the Final Regulations, beginning omn
this page. -

{2) & Reproduction of a Portion of the Final Regulatious, beginning on page 15,

(This reproduction includes the introductory HEW statement on these final
rules and all sections of the regulations. It does not include a very
lengthy gset of comments and responses, in which HEW points out how it
responded to comments submitted by imdividuals on the January 6, 1975 pro-
posed rulemaking. Information from this comment and response section

ig included in the "Highlights of Requirements" portion wherever material
presented in the HEW responses seemed to further clarify the requirements.
This material is ptéaeﬁtéi:ig_b;ackgtg,ap&_ighi;aliésfEﬁtcughéu; the
"Highlights of Requirements.’)

{3) A Reproduction of the F@milyiEducatianalﬂRigh;g,aﬂdg}tivagy Act of 1974,

as _amended, beginuing on page j2. (This form of the act appeared in the
January 6, 1975 Federal Regieter which included the proposed regulations.)

HIGHLIGHTS OF SPECIFIGﬁHEQUTREMENTS IN THE FINAL REGULATIONS
i
Applicability (section 99,1): The requirements apply to all institutions
SUBPART to which funds are made available under any federal program for which the
A U.S. Commissioner of Education has administrative responsibility. They
do not apply solely because students attending the institution receive
benefits under such a federal program, o long as no funds under those programs are
made available to the imstitution itself. Funds will be considered to have been made
available to am institution, and hence the requirements will apply, whem funds: (1)
are provided by (sub)grant or (sub)contract; or (2) are provided to students attending




June 22, 19?6=; -3=

the institurion and the funde may be paid to the imstitution by those students for
educational purposes, such as under the Basic Educational Opportunity Grants Program
and the Guaranteed Student Loan Program.

These requirements pertain to educatilon records of students who are or have been in
attendance at the institution which mairntains the records.

Purpose (section 99.2): The purpose of these regulatioms is to set forth re-
quirements governing the protection of privacy of parents and students under the act.

Definitions (section 99.3): "Attendance' at an institutien includes, but is mnot
limited to: (1) attendance in person and by corkespondemce; and (2) the period during
which a person is workirg under a work-study program.

“Directory information” includes the following student information: student's name,
address, telephone number, date and place of birth, major field of study, participation
in officially recognized activities and sports, weight and height of athletic team
smembers, dates of attendance, degrees and awards received, most recent educational
institution attended, and “other similar informatien."

“Disclosure" is defined as permitting access or the release, transfer, or other com-
munication of education records of the student or the personnally identifiable infor-
mation contained therein, orally, in writing, by electronic means, or by any other
means to any party. ,

"Educational institution” means any public or private agency or institution which ve-
ceives funds under any federal program under the administrative responsibility of the
U.S. Commissioner of Education. The term refers to the institution as a whole, in~
cluding all of its components (e.g., schools or departments im a university).

"Education records" meams those records which are (1) directly related to a student,
and (2) maintained by the institution or by a party acting for the institution. The
term "education records' does not include:

(1) Records of instructional, sunezvisory, and administrative personnel and
certain educational personnel which are in the sole possession of the maker
thereof and are not accessible or revealed to any other individual except
a substitute (with "substitute" defined as an individual who performs
on a temporary basis the duties of the individual who made the record);

(2) Records of a law enforcement unit of the imstitution which are maintained
apart from other records, maintained solely for law enforcement purposes,
and not disclosed to individuals other than law enforcement officers of
the same jurisdiction, go long as educational records maintained by the
institution are not disclosed to the personnel of the law enforcement unit;

(3) Records relating to an individual who is employed by the institution which
are made and maintaimed im the normal course of business, relate exclusively
to the individual in his or her capacity as an employee, and are not avail-
able for use for any other purpose. (This exclusion does not apply to an
individugl in attendance at the institution who is employerl as a result of
his or her status as a student.);
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(4) Records relating to an eligible student (defined below) which are: created
or maintained by a physician, psychiatrist, psychologist, or other recog-
nized professional or paraprofessional acting in a professional or parapro-
fessional capacity; created, maintained or used solely in connection with
the provision of treatment to the student; and not disclosed to anyone
other than individuals providing such treatment, so long as the records
can be personally reviewed by a physician or other appropriate professional
of the student's choice. 'Treatment' in this context does not include
remedial educational activities or activities which are a part of the
program of instruction at the institution;

(5) Records of an institution which contain only information relating to a
person after that person was no longer a student at the institution (e.g.,
information gathered on the accomplishments of alumni).

[Information on the spiritual and peychological development of eandidates for
the priesthood or ministry, rabbinite, or religious orders—-maintained by
seminaries or schools or departments of divinity or theology which are part
of a college or university—is not treated in the final regulations, Such
issues may imvolve "eomplex comstitutional questions" and will be considered
on a case-by-case basis. ]

"Eligible student” refers to a student who has reaclhied the age of 18fg£‘is attending
an institution of postsecondary education.

"psrent" includes a parent, a guardian, or an individual acting as a student's parent
in the absence of a parent or a guardian.

"Personally identifiable' means that data or information includes (1) the name of the
student, the student's parent, or other family member; (2) the student's address;

(3) a personal identifier (such as a social security number or student number); or
(4) a list of personal characteristics, or other information, which would make the
student's identity easily traceable,

print, tapes, film, microfilm, microfiche).

#grudent” includes any individual with respect to whom an educational institution
maintains education records. The term does not include an sndividual who has unoi been
in attendance at the institution. An individual who has apr’’ed for adwission to, but
has never been in attendance at, a component unit of an instivution (e.g., a college
or school withim a university), even if that individual is, or has been in attendance
at another component unit of the institution, is not considered to be a student with
respect to the component to which an admission's application has been made.

Student Rights (section 99.4): Whenever a student reaches the age of 18, or
is attending an institution of postsecondary education [is an "eligible" student],
the rights accorded to and the consent required of the student's parent shall there-
after only be accorded to and reauired of the atudent. A student's status as a
""dependent" of his or her parents for IRS purposes does not affect the rights accorded
to and comsent required of an eligible student. There are no requirements which pre-
elude an institution from according to students rights in addition to those accorded

to their parents.
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[Information pertaining to an eligible student may be disclosed to the parents
of such a student with the prior written consent of the eligible student or
without prior written consent if the student is a "dependent" as defined under
section 152 of the Intermal Revenue Code of 1954.]

Formulation of Insticutional Policy and Procedures (section 99,5): Each insti-
tution shall formulate and adopt a policy (in writing with copies available on request
to students' parents and eligible students) which imcludes:

(1) Informing parents of students and eligible students of their rights;

(2) Permitting students' parents and eligible students to inspect and review
education records of the student, im accordance with section 99.1l, includ-
{ng at least: a statement of the procedure to be followed for inspecting

and reviewing education records; a description of the circumstances in

which the institution feels it has a legitimate cause to deny a request

for a copy of such records; a schedule of fees for coples; a listing of

the types and locations of education records maintained by the institu-

tion along with the titles and addresses of officials responsible for

the records;

[The requirement to specify the names of officials maintaining education
records has besn deleted. The titles and addresses of such officials will
be sufficient.] .

(3) Not disclosing persomally identifiable information from the education
records of a student without the prior written consent of the student's
parent or the eligible student, except as permitted by sections 99.31
and 99.37. This policy shall include, at least: a statement regarding
whether or not persopmally identifiable information will be disclosed as
permitted under subsection 99,.31(a) (1) and, if so, specification of the
criteria for determining which parties are "school officials" and what
is considered to be a "legitimate educational interest.” The policy
shall also specify the personally idemtifiable information that is to
be designated as "directory information" under section 99.37;

(4 proposed rule which would have required a listing of persons who have
accegs to education records has beenm deleted, It is sufficient to specify
the eriteria that will be used for determining who ig a "school official"
and what ig a "legitimate educational interest.']

(4) Maintaining the record of disclosures of personally identifiable informa~
tion (see gection 99.32) and permitting a parent or eligible student to
inspect such record;

(5) Providing a student's parent or eligible student with an opportunity to
seek the correction of a student's education record through a request to
amend the records or a hearing (see Subpart C) and permitting the student's
parent or @ligible student to place a statement in the educatfon record if,
following hearing, the institution decides that the information in question

“is not imseccurate or misleading [see subsection 99.2L(c}].

6
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Annual Natiiiﬁgtiﬂﬂfﬁigﬁps,ﬁssztiﬁgfﬁﬁﬁﬁ}; Institutions shall give students'

parents or eligible students in attendance at the imstitution annual notice of their

rights under the act, the institution's policy and where copies may be obtained, and
the right to file complaints for alleged failures of the institution to comply with

the requirements. This annual notice shall be by such means as are likely to inform
students and parents.

[The vequirement that an institution of postsecondary education provide notifica-
tion in the language of the eligible student has been deleted. ]

[Bach institution is left to determine what means it will use for the notifica-
tion. Some institutions may decide to provide notice cn an individual basis;
others may decide to publish the notification in a student handbook, school
catalog, or student newspaper, or to post it on bulletin boards. The notifica-
tion of righte and policy need not be provided to former students or their
parents. ]

Limitations on Waivers (section 99,7): A student’s parent or eligible student
may waive any of his or her rights under the act, valid if in writing and signed by
the parent or student, as appropriate. An institution may Trequest but may not require
that students' parents or eligible students waive their rights. -

Individuals who are applicants for admission or students at the institution may waive
rights to inspect and revi.y confidential letters and statements of recommendation

[see subsection 99.12(a)(3)], but the waiver would apply to such confidential informa-
tion only if: (1) the applicant or student is notified, upon request, of the names of
all individuals providing the letters or statements; (2) the letters and statements

are used only for the purpose for which they were originally intended; and (3) the
waiver is not required as a condition of admission or receipt of any benefit or service
of the institution., Waivers regarding the inspection of confidential letters or state-
ments of recommendation 3hall be executed by the individual, regardless of age, rather
than by the individual's parent. '

Walvers may be made with respect to gpecified classes of education records and persons
or institutions. A waiver may be revoked, in writing, with respect to any actions
occurring after the revocation. A student may revoke any waiver executed by that stu=
dent's parent once he or she becomes an eligible student.

[The requirements do not set any limit on the period of time that a4 waiver shall
be considered to be in effect. The waiver will be considered to be in effect
for as long as the letters or statements of recommendation are maintained in
the education records of the student. If an eligible student waives hig or her
right to inspeet and review a specific class of letters or statements of recom-
mendation (e.g., with regard to employment applications), and later decides to
pevoke that waiver, the student would be able to inspect only those letters and
statements of recommendation respecting employment which were placed in his or
her vecords after the date the wativer was revoked. A weiver would be considered
to be void if confidential statements and letters of recommendation were used
for a different purpose than originally intended, and the student would have

the right to inspect and review such letters and statements. ]

P
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Fee (section 99.8): Institutions may charge a fee for copies of education records
made for students' parents, students, and eligible students, so long as the fee does
not effectively prevent the parents and students from exercising their rights to inspect
and review those records. Fees may not be charged to search for or retrieve a student's
education records.

Right to Inspect and Review Education Records (section 99.11): Except as

SUBPART . provided in section 99.12, institutions shall permit a student's parent
B or eligible student who 1s or has been in attendance at the institution

to inspect and review the student's education records. Requests for such
inspections and reviews shall be complied with within a reasonable periocd of time, not
to exceed 45 days. This right to inspect and review education records includes: (1)
the right to a response from the institution to reasonable requests for explanatioms
and interpretations of the records; and (2) the right to obtain copies of the records
where failure to provide such copies would effectively prevent a parent or student
from exercising the right to inspect and review education records.

It is presumed that either parent of a student has the right to inspect and review educa-
tion records unless the institution has been provided with evidence that there is a le-
gally binding instrument, State law or court order governing matters such as divorce,
separation, or custody, which would indicate the conmtrary.

[Responding to a commenter who suggested that the institution has a right to

have an official present whenever education records ave inspected or revieved,

it was pointed out that nothing in the regulations precludes the adoption of a

policy requiring the presence of an official during inspections or reviews, so

long as that policy would not operate to effectively prevent the exercise of

parents’' or students' rights.]

Limitations on Right to Inspect and Review Education Records At the Postsecondary
Level (section 99.12): The act does mot require the institution to permit a student
to review and inspect the following records:

(1) Financial records and statements of their parents;

(2) Confidential letters and statements of recommendation placed in the education
records of a student prior to January 1, 1975, so long as (a) the letters and
statements were solicited with a written assurance of confidentiality, or
sent and retained with an understanding of confidentiality, and (b) the
letters and statements are used only for the purpose for which they were
originally intended:

(3) Confidential letters and statements of recommendation placed in the education
records of a student after January 1, 1975 that deal with admission to an
education institution, an application for employment, or the receipt of an
honor or honorary recognition, so long as the student has waived his or her
right to inspect and review such letters and statements [see subsection
99.7(e)]. '

Should education records contain information on more than one student, the student's
parent or eligible student may inspect and review only the specific information that
relates to that student.
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[The right tc inspect and review education records is provided to students’
parents and eligible students. Applicantg for admission to an institution
who are wnsuccessful in theilr application may not be eonsidered as students
for these purposes.] :

- Limitation on Destruction of Education Records {section 99.13): With the following

exceptions, an institution is not prohibited from destroying education records: (1) Such
records may not be destroyed if there is an outstanding request to inspect and review
them: (2) Explanations placed in the education record by a student's parent or eligible
student (see section 99.21) shall be maintained for as long as the recnrd or contested
portion thereof is maintained [see subsection 99,21(d)(1)]; (3) The record of access
(see section 99.32) shall be maintained for as long as the education record to which

it pertains is maintained.

[Responding to a commenter who suggested ingtitutions be required to notify
parents and students 60 days in advance of the destruction of records, it
was pointed out that mothing in the regulations would preclude an institution

f"pgm Qd,jptz:ﬂg a P@Z’Zi(;"g (:'Jf F:"’OULQ‘{Z:}ZQ Suéh TZﬂﬁifiQQtiﬂﬁ-]

Request to Amend Education Records (section 99.20): A student's parent
SUBPART or an eligible student may request that the institution amend education
C records if they believe that information contained therein is inaccurate,
misleading, or a violation of the privacy or other rights of the student.
Following such requests for amendment, the institution shall decide whether or not re-
cords will be amended within a reasonable period of time. Should the institution de-
cide to refuse to amend the record in accordance with the request, it shall inform the
student's parent or eligible student of such refusal and inform the parent or student
of the right to a hearing (see section 99,.21).

[If the parent or student i8 concermed that *he institution is utiliaing
informal attempts to reconcile differences as a delaying tactic, he or she
may exercise the right to a hearing without benefit of the institution's
decision regarding the request to amend. ]

Right to a Hearing (section 99.21): The ingtitution shall, on request, provide
an opportunity for a hearing to challenge the content of a student's education records
to insure that information contained therein is pot inaccurate, misleading, or in
violation of the stident's privacy or other rights-

[A hearing may not be vequested by a student's parent or an e¢ligible student
to contest the assignment of a grade. However, a hearing may be requested to
eontest whether or not an assigned grade wag recorded accurately.]

Hearings shall be conducted in accordance with certain outlined procedures (see section
99,22). 1f, as a result of a hearing, the institution decides that the information is
inaccurate, misleading, or a violation of privacy or other rights, it shall amend the
records accordingly and inform, in writing, the student's parent or eligible student

of such amendment. If, as a result of a hearing, the institution decides against
amending the record, it shall inform the student's parent or eligible student of the
right to place in the education records a statement commenting upon the information
and/or setting forth any reasons for disagrcement With the institution's decision.



Such statements or explanations placed in the education recerds by parents or students
shall be maintained by the institution as a part of the student's records for as long

as the record or contested portion thereof is maintained, and shall be disclosed along
with the education records whenever they are disclosed by the institution to any party.

Conduct of the Hearing (section 99.22): The hearing required by section 99.21
shall be conducted according to procedures which include at least the following ele-
ments: (1) It shall be held within a reasonable period of time following the request
for hearing, and the student's parent or eligible student shall be given notice of
the date, place and time reasonably in advance of the hearing; (2) It may be conducted
by any individual, including an official of the institution, who does not have any
direct interest in the outcome; (3) The student's parent or eligible student shall
have a full and fair opportunity to present evidence relevant to the issues and may
be assisted or represented by individuals of his or her choice at his or her expense,
including an attorney; (4) After the conclusion of the hearing, the institution shall
within a reasonable period of time make its decision in writing, with the decision
based solely on evidence presented at the hearing and including a summary of such evi-
dence and the reasons behind the decision. !

[(Nothing would preclude the institution from employing a hearing examiner to
conduct the hearing, but the decisicn to abide with the hearing examiner's
determination must be the decision of the institution.]

[The requivement that the institution conduct the hearing and provide the
decision in the primary language of the parent or student has been deleted,
With the right to be assisted or represented by individuals of their choice,
parents or students could be assisted by an individual qualified to serve
as an intevpreter. However, an institution which serves students in an
area where the primary or homc language is other than English is encouraged
(not required) to conduct the hearing and provide the decision in the parent's
or student's language whenever possible. ]

Prior Consent for Disclosure Required (section 99,30): The institution

SUBPART shall obtain written consent of the student's parent or eligible student
D prior to disclosing personally identifiable information, other than

"directory information," from the student's education records, except
as provided in section 99.31. Such consent is not required where the disclosure is
to the eligible student him(her)self or to the parent of a student who is not an
eligible student. Whenever written consent is required, the institution may presume
that the student's parent or eligible student giving consent has the authority to do
so, unless the institution has been provided with evidence that there is a legally
binding instrument, State law, or court order governing matters such as divorce, sep-
aration or custody, which indicates otherwise.

The written consent for disclosure shall be signed and dated by the student's parent

or eligible student giving consent, and shall include: (1) a specification of the re-
cords to be disclosed; (2) the purpose(s) of the disclosure; and (3) the party or class
of parties to whom the disclosure may be mado.

[The requirement to include the names of parties to whom information is to be
disclosed has been deleted. ]

10
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When a disclosure is made by the institution, it shall, upon request, provide a copy
of the record which is disclosed to the student's parent or the eligible student, and
to a student who is not an eligible student if the student’s parent so requests.

[If an institution has been appointed the guardian of a student under applicable
State law, it may exercise the rights provided to the parent of a student unless
it is precluded from doing sc by another federal or State Law. )

Prior Consent for Disclosure Not Réqpiréif§$gcti§ni?§§31): Personally identifiable
information from a student's education records may by disclosed by the institution with=-
out a parent's or student’s written consent if the disclosure is:

(1) To other school officials, including teachers, within the institution who
have been determined by the institution to have 'legitimate educational
interests" in the records. (Subsection 9%.5(a)(3) indicates that the insti-
tution is to include in its policies and procedures a specification cf the
criteria to be used for determining which parties are "school officials"
and what is to be considered as "legitimate educational interests.");

(2) To officials of another school or school system in which the student seeks
to enroll, subject to the requirements of section 99.34;

(3) Subject to conditions set forth in section 99.35, to authorized representa-
tives of the Comptroller General of the United States, the Secretary of
HEW, the Commissioner of Education, the Director of the National Institute
of Education, the Assistant Secretary for Education, or State education
authorities; :

(4) In comnection with financial aid applied for or received by a stude. I, 80
long as personally jdentifiable information is disclosed only as is neces-
sary for such purposes as determining eligibility, determining the amount
of financial aid, determining conditions to be imposed, or enforcing the
terms or conditions of the financial aid; '

(5) To State and local officials or authorities to whom information is required
to be reported or disclosed pursuant to State statute adopted prior to
November 19, 1974; .

(6) To organizations conducting studies for, or on behalf of, educational insti-
tutions for the purpose of developing, validating, or administering predictive
tests, administering student aid programs, and improving instruction, so long
as such studies are conducted in a manner which will not permit the personal
identification of students and their parents by individuals other than repre-
gsentatives of the organization, and the information will be destroyed when no
longer needed for the purposes for which the study was conducted;

(7) To accrediting organizations in order to carry out their acerediting functions;

(8) To parents of a 'dependent student,” as defined in section 152 of the Inter-
nal Revenue Code;
[The act permits, but does not require, an inetitution to disclose information

from the records of an eligible student to a parent if the eligible student is
@ dependent as defined by the Internal Revenue Service. Should an institution

11
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decide to adopt a policy of diselosing information to parents of dependent
eligible students, it will need to establish a_procedure for determining
whether or not eligible students ave dependents, in the IRS sense. Insti-
tutions may decide to ask eligible students at registration whethepy or not
they are dependents of their pavents; others may decide to require that
parents submit affidavits stating that eligible students are dependents
for income tax purposes. No particular procedure is required by these
regulations. ]

(9) To comply with a judicial order or lawfully issued subpeona, so long as
the institution makes a reasonable effort to notify the parent of the
student or the eligible student of the order or subpeona in advance of
compliance therewith;

(10) To appropriate parties in a health or safety emergency subject to conditions
set forth in section 99.136.

[In response to commenters seeking clarification as to whether or not the
institution 18 required to disclose information in cases where the information
can be disclosed without written consent of a parent or student, it is pointed
out that nothing in the regulations requires or precludes disclosure of any
personally identifiable information from the education records of a student.
Section 99.31 states that information may be disclosed to those parties listed
therein. ]

Record of Disclosures Required to be Maintained (section 99.32): An institution
shall maintain a record, kept with the student's education records, of each request for
and disclosure of personally identifiable information. Such record shall indicate the
parties who have requested or obtained the information and the legitimate interests
these parties had in requesting or obtaining the information. These requirements that
disclosures shall be recorded do not apply to disclosures to a student's parent or
eligiLble student, to disclosures pursuant to a written consent of a parent or student
when the consent is specific with respect to the party(ies)-to whom disclosure is to

be made, to disclosures to school officials under section 99.31, or to disclosures

of directory information under section 99.37. &

The record of disclosures may be inspected by a student's parent or eligible studert,
by the school official and his or her assistants responsible for the custody of re-
cords, and for the purpose of auditing the recordkeeping procedures of the institution
by parties so authorized to do so as set forth in subsections 99.31(a)(l) and (3).

[The record of disclosures ie considered to be a part of the education records
of a student, and must therefore be retained as long as the education records
to which it refers is maintained by the institution.]

Limitation on Redisclosure (section 99.33]: The institution may disclose per-
gonally identifiable information from a student's education records only on the
condition that the party to whom the informatlion is disclosed will not disclose the
information without prior written consent of the student's parent or eligible student,
except that such information may be used by the officers, employees and agents of the -
organization to which the information was disclosed for the purposes for which dis-
closure was made. This requirement does not preclude an institution from disclosing
such information under section 99.31 with the understanding that the information will

12
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be redisclosed to other parties under that section so long as the recordkeeping
requirements of section 99.32 are met with respect to each of those parties.

[The statutory requirement that information not be released to a third party
except on the condition that it not be redisclosed without written consent
was not operative until the effective date of the act, November 19, 1974.
This eondition ecannot, therefore, be imposed with respect to information
released prior to that date.]

Except for the disclosure of directory information (see section 99.37), the institu-
tion shall inform the party to whom a disclosure is made of this limitation on re-
disclosure.

[Nothing in these regulations would preclude an institution from adopting a
policy whereby written assurances regarding redisclosure would be required
from third parties to whom information ig disclosed.]

Conditions for Disclosure to Officials of Other Schools and School Systems
(section 99.34): An institution which is transferring a student's education records
pursuant to section 99.31 shall: (1) Make a reasonable attempt to notify th» student's
parent or the eligible student of the records transfer, except for when the transfer
is initiated at the sending institution by the student®s parent or eligible student,
or when the institution's policies and procedures (see section 99.5) include a notice
that states that the institution forwards education records on request to a school in
which a student seeks or intends to enroll; (2) Provide the student's parent or eligible
student, upou request, with a copy of the education records transferred; and (3) Provide
the student's parent or eligible student with an opportunity for a hearing under Sub-
part C.

1f a studeat is enrolled in, or receives services from, more than one school, such
schools may disclose information from the student's education records to each other
without obtaining a written consent, so long as the disclosure meets the requirements
of the section outlined above. ’

[4 "reasonable attempt to notify” may be a letter to the last known address of
the parent or student, with no acknowledgement of receipt required.]

Disclosure to Certain Federal and State Officials for Federal Program Purposes
(section 99,35): Nothing in the act or these regulations precludes authorized repre-
sentatives Listed in subsection 99.31(a)(3) from having access to student or other
records mecéssary in conmnection with the audit and evaluation of federally supported
programs, or in comnection with the enforcement of or compliance with federal legal
requirements relating to such programs. Except when a student's parent or eligible
student has consented, or when the collection of information is specifically authorized
by federal law, any data collected by federal officials listed in subsection 89.31(a)(3)
shall be protected in a manner which will not permit the personal identification of
students and their parents by other than those officials. Such data shall be destroyed’
when it is no longer needed for the purposes for which it was gathered.

Conditions for Disclﬁsureﬁinjﬂéalth‘gndfsgigty,Egeggeqcies (section 99.36): The

institution may disclose personally identifiable information from a student's education

| 13
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records to appropriate parties in connection with an emergency, if knowledge of the
information is necessary to protect the health and safety of the student or others.
Factors to be taken into account in this regard include: (1) the seriousness of the
threat to health and safety; (2) the need for the information to meet the emergency;
{3) whether or not the parties to whom the information is disclosed are in a position
to deal with the emergency; and (4) the extent to which time is of the essence.

Conditions for Disclosure of Directory Information (section 99.37): The institu-
tion may disclose personally identifiable information from the education records of a
student who is in attendance at the institution if that information has been designated
as "directory information" (defined in section 99.3) under the procedures outlined be-
low. With regard to students no longer in attendance at the institution, directory
information may be disclosed and the procedures outlined below need not be followed.

The pracedures to be followed for an imstitution which wishes to designate directory
infarmation include giviﬁg public natice af (1) the categcries of persanaily identis

right gf a sEudent 8 parent or éligible sﬁudena ﬁa :efusa to pe:mit the inglusinn as
directgry infa:matinﬁ of any or all af Ehe categaries of pefsanally 1dgntifisble

the studant" parent or aligible stﬁééﬁt must inform the instituti@n in writing, that
such information is not to be designated as directory information with respect to that

student.

[The actual means of "giving public notice" may be determined Dy each institu-
tion. Institutions may, for éxamplé, publish the notice and an emplanaﬁzsn of
it in the student newspaper; or, copiee may be made available at various de-
partment and administrative offices.]

[Following the above procedures would allow an institution to disclose

directory information to any member of the publie. Nothing in the regulations,
however, precludes the adoption of a more restrictive poliey regarding disclosure
of directory information. ] :

SUBPART quired ca designate ‘an OffiEE and a review board which will investigate,
E process, and review violations and complaints which may be filed concern-
ing alleged violationg of the act and these regulations. The review
board will adjudicate cases which are referred to it by the office. The office is
located at: The Family Educational Rights and Privacy Act Office (FERPA), Department

of HEW, 330 Independence Avenue, S.W., Washington, D. C. 20201.

[The requirement that each institution submit an assurance that it is in compliance
has been deleted, primarily to reduce paperwork. Also deleted is the requirvement
regarding assurances for subgrante and subcontracts.]

Conflict with State or Local Laws (section 99.61): An institution which determines
that it cannot comply with the requirements due to a conflicting State or local law
shall so advise the FERPA office within 45 days of such a determination, prowviding the
text and legal citation of the conflicting law.

Reports and Records (section 99.62): Each institution shall submit reports in

the form and containing such information as the FERPA office may require to carry out

14
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its functions, and shall keep records and make such available to the FERPA office
as it may find necessary.

Complaint Procedure (section 99.63): Complaints regarding violations of parents'
or students' rights shall be submitted to the FERPA office in writing. The office will
notify, in writing, each complainant and the institution against which the violation
has been alleged that the complaint has been receivid. The substance of the alleged
violation shall be included in the notificationm to the institution, and the institution
shall have an opportunity to submit a written response.

The FERPA office will investigate all timely complaints received, and may permit further
written or oral submissions by both parties. Following its investigation, the office
will provide the complainant and the institution with written notification of its
findings, and the basis for such. If the office finds that there has been a failure

to comply with the requirements, it will include in its notification to the institution
specific steps that shall be taken to assure compliance. The notification shall also
include a reasonable period of time during which such specific steps should be voluntar-
ily taken by the institution. Should the institution fail to comply during this peried
of time, the matter would be referred to the FERPA review board for a hearing under
section 99.64 through section 99.67.

Termination of Funding {section 99.64): 1If the secretary of HEW, following
reasonable nmotice and opportunity for a hearing by the review board, finds that an tnsti
tution has failed to comply and determines that compliance cannot be secured by voluntar
mezns, the secretary shall issue a decision, in writing, that no funds under any federal
program referenced in subsection 99.1(a) shall be made available to the institution
until there is no longer any failure to comply.

ﬁeg;ingkgrq;equresi,Heating»Befcre Panel or a Hearing Officer, Initial Decision
and Final Decision (sections 99,65, 99.66, and 99.67): These three sections include
detailed information regarding procedures to be followed for the hearing and decisions
reached on the basis of information presented at the hedring.
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Title 45~—Public Welfare

SUBTITLE A—DEPARTMENT OF HEALTH,
= EDUCATION, AND WELFARE, GENERAL

PART %?RWACY FIGHTS OF
PARENTS AND STUDENTS

Final Rule on Education Records
Notice of proposed rulemaking was
published in the ProrraiL REGISTER 0H
January 6, 1975 at 40 FR 1208 seiting
forth the requirements to be met by an
eduecational agency or ingtitution to pro-
tect the privacy of parents and studenta
under zection 438 of the General Educa~
tion Frovisions Act, as amended (added
by section 513 of Pub. L. 83-380 and
amended by section 2 of Pub. L. 83-568).
Three hundred and twenty-one letters
of comment were recelved during the 80~
day public comment perlod which cloged

~on March 7, 19756, All comments were

ERIC

Aruitoxt provided by Eic:

glven cgnslderat.lﬂn during the revision
of the regulations, the first segment of
which was published In final form on
March 2, 1076 at 41 FR 9026, This docu-
ment supersedes the previously published
final regulation. The revoked regulation
has been Incorporated for republication
at zubparts A (Sections 99.2 and .3), C
{Bections 909.21-23), and D (Bections
5£.31 and .38) of this document, in order
1o provide the public with a single docu-
ment containing all regulatory provi-
glons pertalning to the Family Educa-
tional Rights and Privacy Act.

‘While the Department unquestionably’

gupports the purpose of the law—to pro-
7ide greater privacy safeguards to
parents and students through the appll-
cation of falr Information practice—
during the course of developing this final
regulatiodi It became evident that transs
lating this intent into practice milght
create a number of problems. For our
part, there was a conscious effort to
mitigate any disclocating effects which
the regulation might have and, at the
same time, remain conslstent Wit‘b the
statute.

‘We belleve that some working -expurl-
encs with this regulstion will be heip-
ful to the Department in determining
whether there 1s a need 1o raodily this
regulation or whether a recommenda-
tion for legislative change may be elther
necessary or appropriate.

As a result, the regulation is belng 1s-
gued in final form, effective upon pub-
Utation, with the commitment that com-
ments on the regulation and iis opera-
Hom, including its effect on the day-to=
day activities of educationial agencles and
msnt.uﬂm dimns tha 1876-77 ::.hnnl

ﬂ&luaﬁng’ ﬂﬂ! regmatlm md will be
ghared with the Congress, as may be
necessary. In order to improve the effects
and effectiveneas of the regulation and
the statute upon which it i1z based.

In sddition to welcoming comments on
the mubstance of these regulations, the
Departznent will also solicit publle com-
m@t regarding the most sppropriate

means of enforcing the provielons of the

RULES AND REGULATIONS

Act, Regarding the means of enforcement
svailable to the Department, while edu-
cational agencles and institutions are ac-
emmtabl@ for Pederal funds they recelve

and ‘must act in conformity with Federal
law, thi pragtice of using Alies expenditure
of Fedem’l funds as leverage may not be
the most effective way to accomplish the
objectives of this statute. We would be
interested in your views a8 to whether
other more approprinte means of en-
forcement than institutional funds cutoff
are or should be avallable,

 k * % %

16

15-



Q

ERIC

Aruitoxt provided by Eic:

9934

Eflective date, These regulations shall
be effective oa Jume 17, 1976,

Dated: June 8, 1976.

DAvID MATHEWS,
Secretary of Health,
Edu~=ton, and Welfare.
Bubfi el A-Danarss

Applicabiiisy of part

Definttions.

Btudent rights.

Formulation of institutional pollcy
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Limitation on walvers.

Paes

Subpart B—Inspection and Feview of Education
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‘g9.11 Right to Inspect. and review education
records.

§9.12 Limitations on right to inspect and
review educstlon Scords &t the
postsecondary level.

¢213 limitation on destruvtion of sduce-
tlon records.
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AUTHORITY : Bec. 438, Fub. L. 90-347, Title.

IV, as amended, 88 &oat. 571-674 (20 UBC,
1332g) unless ottherwise rioted.

Subpart A—General
£99.1 Applicabilicy of part.

{ay This pert applies 4o all educational
sgencles or institutions to which fumds
are made avallable under any Federal
[prograta for which the U.B. Commis-
sioner of Education has adninistrative
responsibility, as specified by law of by
delegation of authority pussuant to 1aw.]
(20 U.B.C. 1230, 1232g)

(») This part does not apply to an
edicational agency ot institution solely
because siudents attending that non-~
monetary agency or instliutlon recelve
benefits under one or more of the Fed-
eral programs referenced In paragraph
(a) of this sectlon, ¥ po funds under
those programs are made avallable io-the
agency oF institution ftself.

(¢) For the purposes of this part, funds
wiil be considered to have been msde
availabje to an egency &F institution
when funds under one or mofe of the
progriuns referenced in paragraph (a)
of this sectlon: (1) Are provided to the
agengy or Institution by grant, coniract,
subgrant, or subcunirast, of (2) are pro=
vided to students attending the sgency
or institution and the funds may be pald
to the agency or Institution by those
studenta for éducatienal purposes, such
ag under the Basie Educational Oppor-
tunity Qrants Program and the Guar-
anteed Sindent Loon Program (Titles
TV-A~1 and IV-B, respectively, of the
Higher Eduecation Act of 1965, as
amended) .

(50 U.8.6. 1333g)

(d) Except as otherwise specifically
provided, this part applies to education
records of students who are or have beent
in attendance at the educational agency
a7 institution which maintains the rec-
ords
(20 U.8.0. 1232g)

£99.2 Parpree

The purposz of this part is to set forth
requirements governing the profection of
privacy of parents and students under
section 438 of the CGeneral Educatien
(30 U.8C. 12335)
£99.3 Definitions.

“Act” means the General Education
Provisions Act, Title IV of Pub. L. 90-241,
“Kttendanve” at an agency or Institu-
tion Includes, but is not Umited to: (&)
attendance in person and by correspond-
ence, and (b} the perlod during which
ia persen is working under a work-study

“Commissiones” means the 17.8. Com-
misstoner of Edugatlon.
(20 U.BC. 13325}
*Directory Information” incluies the

following information releting to a sto-

17

dent: the student's name, address, tel-
eplone number, date and place of birth,
major field of study, participation in-of-
fietally recopnized metivities and sporta,
‘welght snd helght of members of athletic
eams, dates.of attendance, degrees and
awards received, the miost recent pravious
edugationsal agency or institution at-
tended by the s ident, and other similar
information.

(20 UB.C. 1232g(a) (5) (&)}

“Disclogure” means permitiing access
or the relemse, transfeér, op other ¢oms=
munication of education records of the
student or the personally {dentifiable In--
formation contained therein, orally or i
writing, or by elécironic means, or by
any other means 1 any party.

(20 UB.C. 1832g(k) (1))

“Ediucational instibition” or “educa-
tional agency or institution” means any
public or private ageney or institution
which is the reciplent of funds under
gny Pederal program -referenced In
§ 99.1(a) . The term. refgia to the agency
or inzkituilon reciplent &8 4 whole, fo-
cluding all of its componemts (such as
schools or departments in a university)
end shall not be read to refer to one or
maore of these components separute from
that agency or institution.

(dip 0'8.0. 1233g(a) (B

“Education records” (s) means those
records which: (1) Are directly related
to & student, and (2) are malntained by
an educational agency or institution or
by & party acting for the agency or in-
stitution.

¢h) The term does not include:

t1? Records of instructional, super-
visoei, and administrative personnel and.
educailonal personnel anclllary thefets.
which: }

(1) Are in the sole possession of the
maker thereof, and

(i) Are not seccessible or revealed to
any other individual except a subatl-
tute. For the purpose of this definition,
a “svostitute” means an individual who
per/orms o a.temporary basis the duties
of the tndividual who made ‘the record,
and does not refer to an individual who
permanently succeeds the maker of the
record in his or her position.

(2) Records of alaw enforcerient unit
of an educational ageney or institution
which are: .

i) Maintained apart from the records

_described in paragraph (a) of this defini-

tion;

(i) Mulntalned soleiy Tor law enforce-
ment purposes, and

(i) Mot disclosed to indlviduals other
than law enforcement officldls of the
same jurisdiction; Provided, That educa-
tion records muintained by the educa-
tional agency or institution are not dis-
closed to the personnel of the law &n-
forcement unit.

(3) () Records relating to an indlvid-
ual who is employed by an educational
ageaty or Institution whigh:

{A) Are made and maintained in the
mormal cotrse of huainess;
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(B) Relale exclusively to the individ-
ual in that individual's capacMy as an
employee, and

() Are not available for use for any
other purpose.

(iiy Thiz paragraph does not apply
to records relgiing to anm individual in
attendance at the agency or fnstitution
who s employed as a result of his or her
status asa student. N

(4) Records relating to an eligible
student which are:

(1) Created or maintained by a physt-
clan, psychiatrist, psychologist, or other
yecognized ;mmfeszicmm or paraprofes-
sional acting in his or her professional.or
paraprofessional capacity, or assisting in
that capacilty,

(i) Created, maintained, or used only
in connéction with the proviston of treat-
ment ta the student, and

{lii) Not disclosed to anyone other
than Individuals providing the treat-
ment: Provided, That the records can be
personally reviewed by a physiclan or
other appropriate professional of the
student’s cholice. For the purpese of thia
definition, “treatment” does not include
remedial /edu.cafuanal gctivities or activi-
ties which are part ‘of the program of
instruction at the edycatibnal agéncy or
Institution.

45) Records of an educational agency
or institution which coniain only infor-
‘mation relating Lo & person after that

person was ne longer a student at the

educational agency or Institution. An
exampie would be Information collecled
by an educatlonal sgency or instifution
pertaining to the accomplishments of its
alumni.

(20 U.B.C. 1232(a) {4} )

“Eligible student” means a student
wha has atisined eighleen years of age,
or 1z atiending an lnstitution of post-
secondary education.

(20 U.8.C. 12228{d))

“Financlal Ald", as used in §939.51(a)
(47, means a payment of funds provided
te an individunl (or s payment In kind
of tangible or intangible property to the
individual) which s conditioned onl e
Lndlviﬁus! £ attendance at an educational

(:m vAac. 12325(;) (1) (D})

“Institution of postsecondary eitica~
tion” means an institution which pro-
vides education to students beyond the
secondary school level; “secondary
gchool jevel” means the educational level
{not beyond grade 12) at which second-
ary education is provided, ss deter-
mined under Btate law.

(230 U.8.C. 1233g(d))

“Panel” means the body which will
adjudicate cases under procedurss set
forth in §} 99.645-99.67.

“Parent” Includes a parent, a guardlan,
or an individual acting as 2 parent of a
student in the absence of a paremt or
guardian. An educational agency or 18-
stitutfon may presume the parent has
the suthority to exercise the rights m-
herent in the Acl! unless the agency or

RIC

institution his been provided with evi-
dence thal there ig a State law or courf
order governing such matters as divorce.
separation or custody, or & legally
binding ‘instrument which provides to
ihc ronbrary.

arty” means an individual, agency,
institution or orgaiization.

(20 U.8.0. 1232 (b) (4) (A))

“Personglly ldentifiable” means that
the data or information includes (a) the
name of a student, the student's pairent,
or other family member, (by the address
of the student, (¢) a persenal identifier,
such as the student's social security
number or student number, (d) & list
of personal characteristics which would
maka the student's identity ensily trace-
able, or (ey other jinformation which
would make the student’s identity easily
traceable,

(20 U.8.C. 1232g)

“Record” means any information or
data recorded inx any madium, ingluding,
but not limited to: handwriting, print,
tapes, film, microfilm, and microfiche.
{20 U.8.C. 1233g)

“Secretary” means the Secretary of
the U.8. Department of Health, Educn-
tion, and Welfare.

(20 U.8.C. 1232g)

“gtudent” (a) Includes any individuaal
with respect to whem an ediucational
agency or insfitution maintains educa-
tlon retords, ) .

(b} The term does not include an in-
dividual who has not been in attendance
2% an educationsl agency or institution.
A person who has applied for admission
to, but has never been in attendance o
B mmjmnem unit of an institution of
postsecondary education (such as €he
yarious colleges or schoolz which com-
prise & university), even i that tadi-
vidual is or has been in attendancc at
another component unit of that Instity-
tion of postsecondary education, Is mot
conglderad to be a stud with respect
to the component o whieh sn applica-
tlon for admission has been mnade.

(20 U.B.C. 1232g(a) (§) )
£99.4 Siu lent gights.

(a) For w-e purposes of this part,
whenever a student fas stiained elghi-
eeny years of age, or i attending an in-
stitution of postsecondary education, the
rights sceorded to amd the consent re-

quired of the parent of the student shall
thereafter only be accorded to snd re-
quired of the elfgible student.

{b) The status of an eligible student as
& dependent of his or her parents for the
purposes of § 99.314a) (8) doea not other-
wize affect the rights accorded to and
the consent required of the sligible stu-
dent by paragrent (a) of this section.
{20 UB.C. 1232g(d) )

{c) Beciion 438 of the Act and the
regulations in this part ghall not be ¢on-
striied to preclude educations] agencies
or instifutions from according to stu-
dents rights in sddition to those ac-
worded {o parents of students.

18
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599.5 Formulation of institutionsl pal-
iy and procedurcs.

(a) Each edacational agency or insti=
tution shall, consistent with the mini-
mum requirements of section 438 of the
Act and this part, formulate and adopt
a policy of—

(1) Informing parents of students or
eligible students of thelr rights under
1 99.6;

(2) Permitting parents of students or
eligible students to inspect and review the
education records of the student in ac-
cordance with § 99.11, Including at least:

1) A statement of the proceédure to be
followed by a parent or an eligible stu-
dent who requests to inspect and review
the educatiom records of the student;
i1y With&n understanding that it may
nof deny access to an ediication record, &
description of the wcireumstances In
which the agenecy or institution feels it
has a ]Egitim&te cause (o dlem‘j‘ 3 request
by A schedule of fess for coples, and

{iv) A lsting of the types and loca-
tions of education recofds maintained by
the educational sagency . or institution
and the titles and addresses of the offi-
clale reaponsible for those regords;

(31 Not disclosing persorally identifi-
able information from the education rec-
ords of & atudent without the prior writ-
ten consent ol the parent of the student
or the eligible astudent, except as other-
wise permitted by 1§ 59.21 and 99.37; the
policy shall include, at least: (1) A state-
ment of whether the educational agency
or institution will disclose personally
identifiable information from the educa-
tion records of a student under § 59.31
(a3} (1) and, if go, & specification of the
criteria for determining which parties
are “schogl officlals” and what the edu-
cational agency or Inatitution considers
to be a “legitimate educational interest”,
and (i) a specification of the personally
identifiable information to be deslgnated
as directory information under % 99.37;

(4) Majintaining the record of disclo-
sures of personally identiflable Informa-
tion from the sduecation records of a sty-
dent required to be malntained by § 99.33,
and permitiing & parént or an eligible.
student tor Inspect that record,;

(6) Providing a parent of the student
or an ellgﬂﬂe student with an opporti=
nity to seek. the correction of education
records of the siudent through & reguest
to amend the records or a hearing undsr -
Sybpart C, and permitting the parent
of = 5tudem: or an eliglble student to
place a statement {n the educsation rec-
ords: of the student as provided In
589.21¢c):

Lt The policy required to be sdopted
by paragraph (ay of tkis section shall
be in' writing and coples shall be made
available upon reguest to parents of stu-
dents and to aeligible students.

{30 ©.5.C, 1232g (&) and ()]
§99.6 Asnnual netification of rights.

{a} Each aducaiional ageney or in-
stitution shall glwe pmn}s of studenita
in attendance or ellgible students In at-
tendarice at the agency or lmstitution
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annual notice by such means as are rea-
sonably likely ta inform them of the
{sllowing: )

(1) Their rights under zection 438 of
the Act, the regulations in this part, and
the poliey adopted under § 89.5; the no-
tice shall also inform parents of students
or eligible students of the locations
where coples of the policy may be ob-
tained; and o

(2) The right to file complaints under
§ 99.62 concerning alleged fallures by
the educational agency or Inatitution to
comply with the requirements of section
438 of the Act and this part.

(b) Agencies and institutions of ele-
mentary and secondary edication shall
provide for the need to effectively notify
parents of students {dentified as having
& primary or home language other than
English.

[30 U.B.C. 1333g(e)}}
§ 99,7 Limitations on waivers.

(s) Bubject to the lmitations in this
section and § $9.12, a parent of & student
or & student may walve any of his or her
section 438 of the Act or
this' part. A walver shail not be wvalld
uniess in writing and signied by the par-
emt. or student, ag appropriste.

b) An €ducational agency or institu-
#fom may not require that a parent of a
student or student walve his or hier rights
under section 438 of the Act or this part.
Thizs paragraph does mot' preclude an
aducational agency or institution from
requesting such & waiver. 7

(ic} An individual who Is an applicant
for admission to an institution of post-
mecondary education or is a siudent in
sttendance at an institution of postsec~
ondary education may walve his or her
right o Inspect and review confidential
letters snd confidential statements ‘of
recommendation described 1n §99.12(a)
(%) except that the walver may apply to
copfidentinl letters and statements only
1f: (1} The applicant or student s, upon
regileat, notilied of the namea of all In-
dividusls providing the letters or state-
ments; (3) the letiers or siatements are
used enly for the purpose for which they
were originally intended, pnd (3) such
waiver Is not required by the agency of
institution as & condition of admission to
or recelpt of iy othar service or benefit
from the agency of nstitution. )

(d) Al walvers under paragraph (c)
of “this section must be executed by the
ndividusl, regurdless of age, rather than
by ithe parent of the individual.

(e} A walver under thls sectlon may
be made witl respect to specified classes
©f: (1) Education records, and (1) per-
sons or nstitutions.

¢ (1) 4 watver under ‘this sectlon
may be revoked with respect to any ac-
tions oceurring efter the revocation.

{2) A revocation under this paragraph
must be In writing.

13 1.6 pareat of a student executens
walver wnder this- section, -that walver
may be revoked by the student at any
e gfter he o she becomes sn eligihie
stadent.
j50 US4, 1223g(a) (1) (B) end (0)]
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§ 998 Fees.

() An educational agency or Institu-
tion may charge a fee for coples of educa~
tion records which are made for the par-
ents of students, studenis, and eligible
students under section 438 of the Act
and this part; Provided, That the fee
does not effectively prevent the narents
and students from exercising their right
to inspect and review those records.

(b)) An educational ngency or instivu-
tion. mny not charge a fee to search for or
to retrieve the education records of a
student.

120 US.LC, 1232g(a) (1) ]

Subpart B—Inspection and Review of
Education Records
§99.11 Right to inspect and review edu-~
€alion Fecor

(a) Each educational agency or in-
stitution, except as may be provided by
598.12, shall permit the parent of a stu-
dent or an eligible student whe is or has
been in attendance at the agency or In-
stitution, to inspect-and review the edu-
catibn records of the student, The agency
or Institution shall comply with a request
within e reasonable period of time, but In
no case more than 45 days after the re-
quest has been made. ,

{b) The right to inspect and review
education records under paragraph (a)
of this section Includes: )

(1) The right to a response from the
educational agency or institution to rea-
gonable requests for explanations and
interpretationsof the records; and

{2) The right to obtain coples of the
records from the educationsal agency or
institution where failure of the agency
or institution to provide the coples would
eftectively prevent a parent or efigible
student from exercising the right to in-
apect dnd review the education records,

(¢) An educational agency or institu-

tion may presume that either parent el

the student has suthority to inspect and
review the ieducation records of the stu-
dent unless the agency or institution haa
been provided with evidence that there
is & legally binding Instrument, or a State
law or court order governing such mat-
ters an diyorce, separation or custody,
which provides to the contrary,

§290.12 [Limiwtions on right 1o inspect
and review educition records at the
postsecondary level.

(a) An institution of posteecondary
education 1z not required by sectiim 438
of the Act or this part to permi & s~
dext to Inspect and review the followirx

(1) Financial records and statemenmts
of their parents or any infermation con-
tained therein;

(2 Confidentinl letters and confiden~

fianl statements of recommendaZion
which were - placed in "the educadon
records of a student prior to Janussy i,
1995; Provided, That: )

4y The letters and statemenis were
solicited with a wriiten assurance of con-
fidentiality, or sent and retalned with &
documented understanding of conflden~
Hlality, and
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(i) The letters and statements are
used only for the purposes for which they
were specifically intended;

(3) Confidential letters of recommen-
dation and confidenilal statements of
recommendation which were placed in
the education records of the ‘student
after January 1, 1978:

{1) Respecting admission to an educa-

tlonal institution;

(i) Respecting an application for em-
ployment, or .

(iii) Respecting the recelpt of an honor
or honorary recogriition; Provided, That
the student has wafved his or her right
to inspect and review those letters and
statements of recommendation under
§ 99.T(c).

(20 UAC, 1232g(a) (1) (B))

(b) If the education records of a sbu~
dent contaln Information on mote than
one student, the parent of the student or
the ellgible student may inspect and re-
view or be informed of only the specific
Information which pertains to thaf
student.

(30 U.B.C. 1232g(a) (1) (A})
£99,13 Limitstion on destruciion of
education records.

An educatipnal agency or institition:
13 not precluded by section 438 of the Act
or this part from destroying education
records, subject to the following excep-
tions:

{n) The agency or institution may not
destroy any education records I there i3
an outstanding. request to inspect and
review thenf under § 99.11;

{b) Explanations placed in the educs- .
tion record under § 99.21 ghall be main~
talned as provided in § 89.21(d), and

{¢) The record of access required under’
£ 99.32 shall be maintained for as long
as the education record to which it per-
tains s maintained.

{20 U.B.C. 13832(1))
Subpart C—Amendment of Education
Records

£99.20 Request to amend education
records.

(n) The parent of a student or aneligl-~
ble student who believes thaf information
contained in the education records of the
student is inaccurate or misleading or
violates the privacy or other rights of the
student may request that the educational

agency or institution which maintains
the records amend them. :

{b) The educational agency or lnstl-
tution shall declde whether {6 amesnd the
education records of the student In ac-
cordance with the request withis a rea-
sonable period of time of recelpt of the
request.

(e) If tha educstionsal agency or instl-
tution decides to refuse to amend the
education records of the student in ac-
cordance with the request it shall so in~
form the parent of the student or the
eligitde'student of the refusal, and advise
the parent or the eligible student of the
right to & hearing under.§ 89.21.

[30 US.0. 1332g(s) ()]
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§99.21 Right to a'hearing.

(a) An educational agency or institu-
tion shall, on request, provide an oppor-
{unity for a hearing in order to challenge
the content of a student’s education rec=
ords to insure that information in the ed-
ucation records of the student is not in-
accurate, misleading or otherwise in vio-
lation of the privacy or other rights of
gtudents. The hearing shail be conducted
in accordance with § 89.22,

(b) If, as n result of the hearing, the
educational agency or institutien decides
that the Iinformation iz Inaccurate, mis-
leading or otherwise in violation of the
privacy or other rights of students, it
ghall amend the education records of the
student accordingly and so infeérm the
parent of the student or the eligible stu-
dent ln writing.

{e) If, as & result of the hearing, the
educational agency or Institutior decides
that the informatlon 1s not inac
misleading or etherwise in viols
the privacy or other rights of st
it shall fniform the parent or eligi
dent of the right to place in the &y
tlon recortls of the student a statement
commenting upon the Information in the
education records and/or seiting forth
any reasons for disagreeing with the de-
cision of the agency o

(d) Any explanation placed in the ed-
ucation records of the student under par=
agraph (¢} of this gection shall:

(1) Be maintained by the educational
agency or institution as part of the edi-
catlon records of the student as long &s
the record or contested portion thereof is
maintained by the agency or institution,
and

{2) If the education records of the stu-
dent or the contested portion thereof Is
disclosed by the educational agency or
institution to any party, the explanation
shall also be disclosed to that party.

{20 U.B.C. 1233g(a) (D)}

§99.22 Conduet of the hearing.

- The hearing required to be held by
§ 99.21 (a) shall be conducted according
fo procedures which shall include at least
the following elements:

{a) The hearing shall be held within &
reasonable period of time after the eau-
catlonal agency or Institution has re-
ceived the request, and the parent of the
student or the eligible student shall be
glven notice of the date, place and time
reasonably In advance of the hearing;

{b) The hearing may Be conducted by
any party, including an official of the
educational agency or Institution, who
does not have a direct interest In the out-
rome of the hearmg;

_(¢) The parent ol the student or the
eligible student shall be afforded a full
anu fair opportunity to present evidence
relevant to the 1ssues ralsed under § 99.-
21, and may be assisted or represented by
Individuals of his or her choice at his or
her own expense, Including an attorney;

(d) 'The edueatlonal agency or Institu-
tion shall make itz declsion in writing
within a reasonable period of time after
the conclusion of the hearing; and

(e) The declsion of the agency or Insti-

tution shall be based solely upon the

evidence presented at the hearing and

shall include » summary of the evidence

and the reasons for the decision,

[20 U.B.C. 1232g(a) (21}

Subpart D—Disclosure of Personally idan-
tifiable Information From Education
Records

§99.30 Prior consent for disclosure re-

quired.

(a) (1) An educational agency or Insti-
tution shall obtain the writism consent of
the parent of & student giv the elligible
student hémre dlsc]mmz ' @ersanally

tiun. remrda af 1 studemﬁ m:her ﬂmn di-
rectory information, except sa provided
in §66.31,

(2) Consent is not required under this
section where the dlsclosure 1§ to (1
the parent of a student who is not an
ellgible student, or () the student him-
#elf or herself, )

(b) Whenever writien consent Iz re-
guired, an educational ageney or institu-
tion may presume (hat the parent ¢i the
student or the eligible student giving
consent has the authority to do so unless
the agency or Institution has been pro-
vided with evidence that there is a le-
gally binding ingtrument, or a Btats law
or court order governing such mattess as
divorce, separation or custody, which
provides to the contrary,

(¢) The writien consent required by
paragraph (a) of this sectlon must be

signed and dated by the parent of the

student or the eligible student glving the
consent and shall Include:

(1) A specification of the records to be
disclosed, 7

(2) The purpose or purposes of the
disclosure, and

(3) The psrty or class of partles to
whom the dizciosure may be made,

tdy When a disclosure 1z made pur-
suant to parsgraph (a) of thils section,
the educational agency or Institution
shall, upon request, provide a copy of
the record which 1s disclosed to the par-
ent of the student or the ellgible student,
and to the student who is not an eligible
student i so requested by the student’s
parents.

{20 §.8.C. 1232g(b) (1) and (b) (2) (A)]
§99.31 Prior consent for disclosure not

(d4) An educational sgency or Institu-
tion may disclose personally identifiable
information from the aducation records
of a student without the written consent
of the parent of the student or the eligl-
ble student I the disclosure 15—

(1) To other school officials, includ-
ing teachers, within the educational In-
stitution or local ¢ducational agency
who have been determined by the agency
or institution to have legitimate educa-
tional interesis: o

(2) To officials of another school or
school system in which the atudent seeks
or intends to enroll, subject to ihe re-
quirements set Torth ln § §8.34;
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(3) Bubject to the conditions set forth
In §99.35, to authorized represeniatives
of:

(1) The Comptroller General of the
United Btates,

(11) The Secretary,

(lii) The Commissioner, the Director
of the National Institute of Education,
or the Assistant Secretary for Educa.tion;

(iv) Btate educational autharities.

(4) In connection with financial ald
for which a student has applled or which
a student has réceived; Provided, That
porsonally identifiable information from
the education records of the student may
be disclosed only as may be necessary -
for such purposes as:

{1) To determine the ellgibility of the
student for financlal aid, .

(i) To determine the amount of the
financial ald, ) '

(iii To determine the conditions
which will be Imposed regarding the f1-
nanclal aid, or

{iv) To enforce the terms or condi-
tions of the financial aid;

(%) To State and local officials or au-
thorities to whom information is specifi-
cally required to be reported or disclosed
pursuant to State statute adopted prior
to November 19, 1974. This subpara-
graph applies only to statutes which re-
quire that specific information be dis~
clozed to State or ldcdl officials and does
not apply to statutes which permit but
do mot require disclosure. Nothing in
this paragraph shall prevent a Btate
frein further limiting the number or type
of State or local officlals to whom dis-
c-lDTﬂlTES are made under this subpara-
graph;

(6) To organizations conducting
studies for, or on behalf of, educational
agencies or Inififutions for the purpose
of developing, valldating, or adminis-
tering predictive tests, adminlstering
student ald programs, and Improving
instruction; Provided, That the studies

-are conducted in a manner which will

not permit the personal identification of
students and their parents by Individuals
other than representatives of the orga-
nizadon and the information will be de-
stroyed when no longer needed for the
purposes for which the study was con-
dueted; the term “organizations” in-
cludes, but 15 not Hmited io, Federal,
Btate and local agencles, and indepens-
ent organizations;

(7) To accrediting organizations in
order to carty out thelr accrediting
funections;

(8) To parents of a dependent stu-
dent, as defined In section 153 of the
Internal Revenue Code of 1954

(9) To comply with a judicial order or
Iawfully izsued subpoena; Provided, That
the educational agency or Iinstitution
niakes o reasonable effort to notify the
parent of the student or the eligible stu-
dent of the order or subpozna In sdvance
of compliance therewith; and

(109 To appropriate parties In 5 hedlth
or eafety emergency sublect to the con-
ditions pet forth in § 99,36,
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(b) This section shall Bot be oonstrued
to require or preclude disclosure of any
personally Identiflable information from
the education records of a student by an
educational agency or institution to the
parties set forth in paragraph (a) of this
section,

[20 U.8.C. 1232¢(b) (1) ]

§99.32 Record of disclesures required
to be maintained.

(a) An educational agency or instito-
tion shall for each request for and each
disclosure of personally identifiable in-
formation from the education records of
a student, maintain & record kept with
the education records of the student
which Indicates:

(1) The parties who have requested
or obtained personally ldentifiable infor-
matlon from the education records of the
student, and

(2} The legitimate Interests these par-
tles had In requesting or obtaining the
information,

(b) Paragraph (a) of this section does
not apply to diselosures {o a parent of'a
student or an eligible student, disclosures
pursuant to the writteri comsent of &
parent of & student or an eligible student
when the consent 12 zpeciiic with respect
to the pasty or parties to whom the dis-
closure i1s to be made, disclosures to
school officials under § 29.31(a) (12, or to
disclosures of directory Information
wnder § 3937.

(o) The record of disclosures may be

(1) By the parent of the student or the
eligible student,

(2) By the school official an:! his or her
assistants who are responsiple for tha
custody of the recards, and

(3) For the purpose of audiling ihe-

recordkeeping procedures of the educa-
tional sgency, or institution by the partles
authorized in, and under the conditions
set forth In § 99.31(a) (12 and (2).

(20 17.8.2. 1232 (b) {4) (A))

§92.33 Limitation on redisclosure.

{a) An educational agency or Institu-
tion may disclose personally identifisble
information from the educstion records
of & student only on the condition that
the party to whom the Information la
disclosed will not dizclose the Informa-
tion t@ any other party without the prior
written consent of the parent of the stu-
dent or the eligible student, except that
the personally identifiable Information
which 1s disclosed to asn Institution,
agency or erganization may be used by
its officers, employees and agents, birt
only for the purposes for which the dis-
closure was made,

(b) Paragraph (a) of this section does
not preclude an agency or institution
from disclosing personmnily identifiable
information under § 92.31 with the un-
derstanding that the irformation will be
redisclosed to othief parties under that
section: Provided, That the recordkeep-
ing requirements of § 98.32 are met with
respect to each of thoes parties,
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(¢} An educational agency or institu-

Hon shall, except for the disclosure of

directory information under § 99.37, in-
form the party to whom a disclosure i
mada of the requicement =et forth In
paragraph (a) of this section.

[20 U.B.0. 1232g(Db) (4) (B)]

§ 99.34 Conditions fer disclosurs to of-
ficials of other schools and scheol

syslema.

(a) An educational agency or Institu-
tion transferring the education records
of a student pursuant to §99.31(a) (D)

tempt to no-

(1) Make a reasonable a
tify the parent of the student or the
eligible student of the transfer of the
records af, the last known address of the
parent or eligible student, except:

(i When the transfer of the records
is initiated by the parent or eligible stu-
dent at the sending agency or institution,
or

(i1} When the agency or institution

includes a notice in its policles and pro- -
cedures formulated under §89.5 that it

forwards education records on request

to & school in which a student seeks of

intenda to enroll; the agency or instiiu-
tion does not have to provide any fur-

thier notice of the transfer; o

(2) Provide the parent of the student
I}f the eligible student, upon request, with

& copy of the education records which
have been transferred; and

(3) Provide the parent of the student
or the eligible student, upon request,
with an opportunity for a hearing under
Bubpart C of this part.

{b) I & student is enrolled in mors
than one school, or receives services from
more than one school, the schools niay
disclose Information from the education
records of the student o each other
without obtalning the written consent of
the parent of the student or the eligihle
student; Provided, That the disclosure
meets the requirements of paragraph (a)
of this section.

[20 U.8.C. 1232g(b) (1) (B) ]

§ 99.35 Disclosure to certain Federal
snd State officials for Federnl pro-
gram ﬁﬂmﬂﬂ-

(a) Wothing In section 438 of the Act
or this parf shall preclude authorized
representatives of officlals listed In
$ 99.31(a3(2) from having access to
student and other records which may be
necessary In connection with the audit
and evaluation of Federally supported
educeticn programs, or in connection
with the enforcement of or compliance
with ths Federal legal requirements
which. relate to these programs.

(b} Except when the consent of the
parent of a student or an eligible student
has been cbialned under §99.30, or
when the collection of personally iden=-
tifiable information is specifically au-
thorized by Federal law, any dats ¢ol-
lected by officlals listed in § 29.31(a) (3)
ghgll be protected In a manner which
wiil not permit the personal identifica-
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tion of studenis and their parents by
other, than those officlals, and personally
identifiable data shall be destroyed when
no longer needed for such audit, evalua-
tlon, or enforcement of or compllance
with Federal legal requirements.

[20 tf A0, 1232g(b) {3) ]
§99.36 Conditions for disclosure In
health and safety emergencies.

(a) An educational agency or institu-
tion may ﬂisglase perscmally lﬂentlﬂable
of a studcent. tfz apprﬂpﬂate pgrues in
connection with an emergency if knowl-
edge of the information iz necessary to
protect the health or safety of the
student or other individuals.

(b) The factors to be taken into ac;
count in determining whether personally
identifiable information from the educa-~
tlon records of a student miy be dis-
closed under this section shall mclude the
followlng:

¢1) The serlousness of the threat fo -
the health or safety of the atuﬂent or
other individuals; '

(2) The need for the im::rmation F.a
meet the emergency;

(3) Whether the parties to whom the
information iz disclosed are in a position
to deal with the emergeny; a

(4) The extent to which time is of the
essence in dealing with the emergency.

{¢} Paragraph (a) of this section shall
be strictly construed.

{20 U.8.C.1233g(b) (1) (1) ]
§99.37 Conditions for disclosure of di-

reclory information.

{a) An educational agency or institu-
#ion may disclose personally identifiable
information from the education records
of & student who is in attendance at the
institution or agency If that Information
has been designated as directory in-
formation (as defined In £ 99.3) under
paragraph (c) of this section.

(b) An educational agency or Institu-
tion may disclose directory Information
from the education records of sn indl-
vidual who 1s no longer it attendance at
the agency or institution without follow-
ing the procedures under paragraph (¢
of this section.

(¢) "An educational agency or fnstitu=
tion which wishes to deslgnate directory
information shall glve public notice of.
the following:

(1) The categories of personally identi~
Yable information which the institution
has designated as directory information;

(2) The right of the parent of the

student or the eligible student to refuse

to permit the designation of any or all
of the categorles of personally identifi-
able information with respect to that
student as directory information; and

(3) The period of time within which

the parent of the student or the eligible

student must inform the agency or insti-
tution in writing that such personally
identifiable informsation is not to be de-
signated as directory information with
respect to that student.

[20 U.8.C. 1232g(s) (5) (A) and (B) ]
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Subpart E—Enforcement
£ 99.60 Office and review board.

(a) The Secretary Is required to estab-
lish or designate an office and a review
poard under section 438(g) of the Act.
The office will investigate, process, and
review violations, and complaints which
may be filzd concerning alleged viola-
tlons of the provisions of section 438 of
the Act and the regulations in this part.
The review board will adjudicate cases
referred to it by the office under the
procedures set forth in 4§ 99.65-99.67.

{b) The following is the address of the
office which has been designated under
paragraph (a) of this section: The
Family Educational Rights and Privacy
Act Office (FERPA), Department of
Health, Education, and Welfare, 330 In-
dependence Ave. 3W., Washington, D.C.
20201, '

(20 U.5.0. 1232g(g))
§ 99.61 Conflict with State or local law.

. An educational agency or institution
which determines that it cannot comply
with the requirements of section 438 of
the Act or of this part because a Btate
or local law conflicts with the provislons
of section 438 of the Act or the regula-
tions in this part shall so advise the office
designated under §99.60(b) within 45
days of any such determination, giving
the text and legal citation of the con-
fileting law.

(20 U.8.C. 12328(f))
§ 99.62 Reports and records.

Each educational agency or institution
ghall (a) submlt reports in the form and
containing such information as the Of-
fice of the Review Board may roiuire to
carry out thelr functions under this part,
pnd (b) keep the records and afford ac-
cess thereto as the Office or the Review
Board may find necessary to assure the
correctness of those reports and compli-
anice with the provisions of sections 428
of the Act and this part.

(20 U8.0. 1232g(f) and {£})
§ 99.63 Complaint procedure.

(a} Complaints regarding violations of
rights accorded parents and ellgible stu-
dents by gection 438 of the Act or the
regulations in this part shall be submit-
ted to the Office In writlag.

() (1) The Ofice will notify each com-
plaimant and the educational agency or
{nstitution against which the violation
has been alleged, In writing, that the
complaint has been recaived.

(2) The notification to the agency or
institutlon under paragraph (b) (1) of
this sectlon shall include the substance
of the alleged violation and the agency
or Institution shall be glven an oppor-
tunity to submit a written response.

(c) (1) The Office will Investigate all
timely complaints recelved to determine
whether there has been a fallure to com-
ply with the provisions of sectlon 438 of
the Act or the regulations in this part,
and may permit further written or oral
submissions by both parties. .

(2) Following its Investigation the Of=
fice will provide written notification of iis
findings and the basls for such findings,
to the complainant and the agency or
institution involved.
~ (3) If the Office finds that there has
been a fallure to comply, it will include
in 1ts notification under paragraph (c)
(2) of this section, the specific steps
which must be taken by the agency or
educational Institution to bring the
agency or Institutlon into compliance,
The notification shwmll also set forth a
reasonable period of time, given all of the
circumstances of the case, for the agency
or Institution to voluntarily comply.

(d) If the educational agency or instl-
tutlon does not come into compliance
within the period of tlme set under para-
graph () (3) of this section, the matter
will be referred to the Review Board for
a hearing under 3§ 99.64-99.67, Inclusive.
(20 U.8.C. 1232g(0))

§ 99.64 Termination of funding.

¥f the Secretary, after reasonable no-
tice and opportunity for & hearing by the
Review Board, (1) finds that an educa-
tional agency or Institution has falled
to comply with the provisions of section
438 of the Act, or the regulations in this
part, and (2) determines that compliance
cannot be secured by voluntary means,
he shall issue a decision, in writing, that
no funds under any of the Federal pro-
grams referenced In §89.1(a) shall be
made ‘available to that educational
agency or institution (or, at the Secre-
tary's discretion, to the unit of the edu-
cational agency or institution affected
by the failure to comply} nntil there Is
no longer any such fallure to comply.
(20 U.8.C. 1232g(0))

§ 99.65 Hearing procedures.

(a) Panels. The Chalrman of the Re-
view Board ghall designate Hearing
Panels to conduct one or more hearinge
uﬁder §99 64, Each Panel sha}l ce:nsist

Review Baard The Reﬂew Egarﬂ may.
at its discretion, sit for any hearing or
class of hearings. The Chairman of the
Review Board shall designate himself or
any other member of a Panel to serve as
Chairman.

(b} Procedural rules. (1) With respect
to hearings involving, in the opinlon of
the Panel, no dispute as to a material
fact the resolution of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
opportunity for presenting his cise at
the option of the Panel (1) in whole or in
part In writing or (1) in an Informal
conference before the Panel which ghall
afford each party: (A) Sufficlent notice
of the issues to be considered (where
such netice has not previously been af-
forded): and (B) an opportunity to be
represented by counsel.

(2} With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially
assisted by oral testimony, the Panel shall

“2]w

afford cach party an opportunity, which
shall Include, in addition to provisions
required by subparagraph (1) (1) of this
paragraph, provisions deslgned to assure
to each party the following:

() An opportunity for a record of the
proceedings;

-y An onportunity to présent wit-
nesses on the party’s behall: and

(il) An opportunity to crosg-examine
other witnesses either orally or through
written interrogatoriss.

(20 U.8.C. 1232¢(E} )
§99.66 Hearing before Panel or a Hear-
ing Officer.
A hearing pursuent to §089.85(b) (2)

Panel C‘Shﬂ.lrman either before the Panel
or a hearing officer. The hearing officer
may be (a) one of the members of the
Panel or (b) a nonmember who is ap-
pointed as a hearing examiner under §
USC. 3105.

(20 U.B.C. 1232g(g))

§ 99,67 Initial decision; final decision.

(8) The Panel shall prepare an initial
written decislon, which shall Include
findings of fact and conclusions based
thereon. When & hearing is conducted
before a hearing officer alone, the hear=
ing officer shall separately find and state
the facts and conclusions which shall be
incorporated in the initial declsion pre-
pared by the Panel,

(b) Copies of the initial decision shall
be malled promptly by the Panel to each
party (or to the party’s counsel), and to
the Secretary with a notice affording
the party an opportunity to submit
written comments thereon to the Sec-
retary within n gpscified reasonable
timie,

(¢) The initial Jecision of the Panel
transmitted to the Becretary shsll be-
come the final decision of the Becretary,
unless, within 25 days after the explra-
tion of the time for receipt of written
comments, the Becretary advises the
Review Board In writing of lis deter-
mination to review the decislon.

(d) In any case In which the Becre=
tary modifles or reverses the Initlal de-
cision of the Panel, he shall accompany
that action with a written statement of
the grounds for the modification or re-
versal, which shall promptly be filed with
the Review Board.

(é) Review of any initial decision by
the Secretary shall be based upon the
decision, the written record, i any, of
the Panel’s proceedings, and written
comments or oral arguments by the par-
ties, or by their counsel, to the proceed-
ings,

(1) No decision under this section
ghall become final until it iz served upon
the educational agency or institution m-
volved or its attorney.

(30T H.0. 12328(E))
[FE Doc.76-17300 Flled 8-16-76;8:48 un]
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Sec. 438. (8) (1) (A} No funds shall be made
svallabie under any applicable program to
any educationel agensy or institution vpjex;
has a peltey of denying, or which effsctively
prevents, the parents of students who are or
havas been in attendancs st & school of such
agency or at such institution, sa the case
may be, the right ¢o inspect and review the

education records of thelr childran: If any
msaterisl of document In the edyestion rec-
ord of » student includes informstion on
more than one studsnt, the purenca of one of
such students shajl have the rght 1o luspsct
and review only sych paft of such material
or document as rejates tO 8uch atudeit or to
ba informed of the spectflc informatioh con-
tained in auel part of such material. Each
sduoational sgenegy or institution shnil en-
tabiialy SPProprinle procedures for the grant-
ing of A roquest Ly parents for accesa Lo the
educatlon records of thelr children within a
rensonable period of UMe, but yn No case
more than forty-five days after the fequest
has heen made.

(B} The first zentence of subpafagraph
{A) stisll not operate t0 Make gvailable to
students in institytions of postsecondary ed-
ucation the Iollowing materials:

{13 Ananclal records ©f the parents of the
student or any (nfofmation contalned
therein:

(iiy confidentip] 1etters and stalements
of recommendatinn, which were placed in
the education recgrds prior to January 1.
1975, if such letiers or Statements Are not
used [or pUrposes gther than thosge for which
they were specifieplly lntended;

{1ily if the siydent DAS slgned & walver
of the student's pight of Acegsa under thiz
suhsection in acegrdance With sypparagraph
{C), confidential recomMmendations—

(I) respecting adrmisslon to any educa-
tional Bgency or ppstitution,

(II) respecting an application for employ-
meiif, and

{TI[) respecting the recelpt of ah honor
oF hoDOTATY Fetognlition. )

(C) A student or & Person applying for
pdmizsion may waive his right of access to
cunfidentisl statements describedq (0 clause
(i) of subparagraph (B). except that such
watver shell apply to recOMmmendations only
if (1) the student {s, UPON request, Notified
of the names of )l persons making confl-
dentisl récommendations and (M) such
recommendations are used golely Tor the
purpose [or which they Were specifcally in-
tended. 8uch walvers MBY not be Fecurred
|sic) a5 & condition for Admission to. receipt
of financial aid from, OF TECeipt of #NY other
services or benents from suech apgency or
institution, ) 7

{Z) No funds shall be Made ayaiiable un-
der afny applicable progfam to any educa-
tional Bgeney or (nstitution unless the par-
ents of studentz who 8fe or have Peen in
attendanceé at a sehool ©f Such agency or at
such institution gre provided an opportunity
for a hearlng by guch BEeNcy or instltution,
in accordance wity regulations of the Secre-
tary. t© challenge the content of stith stu-
dent's education yrecord® In grder 0 Insure
that the records are not iNaccurate, Mislead-
ing, of otherwlge in violation of the privacy
or other rights or students, and to provide
an opportunity. for the €offection or deletion
of any such lnaceyrate, Misleading, of other-
wize iNAPPrOpriate datd Contalped therein
and to insert into such records a written ex-
plenation of the parents respecting the con-
tent of such records,

(3) Por the purposes of this section the
termn “educational sEencY or nstitution”
means any public or private agency Or inatl-
tution which ls the reciplent of runds under
any spplicable program.

(4) (A) For the purposes of this ection, the.

term “education records” means, eXCept a8
may be provideq atherwise in ayhpaTagraph
(D), thase records_ files, doCumenta, #04 other
materials which... : 7

(1) eonialn Information directly related to
& student; and

(11) are maintained bY an educatlonsl
mgency or lostitution. OF BY & persoD scting
for such mgency ap institution,
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(B) Tha fwrm “educstion records™ dosa
not includg=-—

(1) recorda of institutional, supervisory,
and adminlatrative personnel and &luca-
tional persopnsl anclllary thareto which are
in the sole posseision of the maker thereof
and which are Dot acoessible or revealed to
any other Personi sxcept a Subatituie;

(i1) if the parsonnel of & law en ¢
unit do not hava aoceas Lo education o5
under subsection (b) (1), the records and
documsenta of auch law enforcemeént unit
which (1) afe Kept apart from recorda de-
scribed in subparagreph (A), (II§ are malin-
tained solely for law enforceinsnt purposes,
snd (III) are not made availabla to persone
other than law enforegment oficlals of the
same jurisdiction;

(lil) in the case of persons who are em-
ployed by an educational agency or institu-
tion but who are not In attendance at such
agency or institution, records made and
maintained in vhe normal course of business
which relate excluslvely to such person in
that person’'s capacity as an employee and
arz not svailable for use for any other pur-
pose; oF

(1v) records on a student who 15 18 years
of age or older, or is attending an lnstitu-
tlon of postsecondary education, which arc
created or maintained by a physician, psy-
chiatrist, psychologist, or other recognized
professional or para-professional acting in
his profeasional or para-professional ca-
pacity. of mssisting in that capacity, and
which are created. malintained, or used only
in connectlon with the prfovislon of treat-
ment to the student, and are naot avallable
to anyone other than persons providing such
treatment; provided, however, that such rec-
ords can be personally reviewed by a physi-
ciah or other appropriate pro onal of the
student’s choice.

{5) (A) For the purposes of this section the
term “directory information” relating to a
student Ine¢ludes the following: the student’s
name, address, leléphone listing, date and
place of birth, major fleld of study, participa
tion in officlaily recognized activities and
sports, weight snd helght of members ol
athletic tenins, dates of attendance, de-
grees and awards received, and. the most
recent previous educational agency or in
Btitution attended by the student,

(B} Any educational agency or institutle
making public directory Information sha.
glve publis notice of the categories of in
formation which It has dasignated as suc
information with respect to each student at-
tending the institution or agency and shall
allow & reasonable period of time after auch
notice hak been given for & parent to inform
the institution or ageney that any or all of
the inforination designated should not be

spect to whom An educatlonal agency er in-
stitutlon malntalng education records or
pereonally ldentifiable Information. but doea
not include & person who has not been in
sttendance at such agency or Institution.

{b) {1} No funda shall be made avallable
inder any applicable program to any edu-
eational agency wr institution which has a
polley. or practics of permlitting the releass
of educstion records {or personsally ildentifi-
ahle information contained thereln other
than dirsctory informsation, as defined in
paragraph (5) of subsecfiory (a) ) of students
without the writtem e e7it of thelr par-
enta to any 1ndlividus ZENnCY, or organiza-
Hlon, otber than to the followlng—

(A) oiher achvool officials, including teach-
ars within the eduestional institution or lo-
cal pducationsl agency who have been de-
termined by soch agency or institution to
have legitimats edocational interests;
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(B) offclals of other sohools or school
systema in which the student seeks or, in=
tenda to enroll, upon comdition that the Mu-
dentm parents be notified of the transfer,
receivo A ropy of the record I dosired, and
hwva nn opporbiniity for & hearing to chal-
lenge the content of the record;

(Y authorived repressntatives of (1) the
Comptroller Oeneral of thé United Btatea,
i11) ths Beorstary, (111) sf administrative
hend of An aducation agency (as defined in
Acuiion 408(c) of Lhis Act), or (lv) Htata
adtivational alithorities, under the condi-
Lioiis set forth In paragiaph (3) of this sub-
section; and

{D) in connection with & student's appli-
cations for, or receipt of, finenclal ald;

(E) Htate and loeal officlals or authoritiea
to which such information 18 specifically
required to be reported or disclosed pursusnt
to State statute adopted prior to November
19, 1974;

{F) organlzations conducting studies for,
or on behalfl of, educational agencles or in-
stitutlons for the purpose of developing,
valldating, or administering predictive teats,
sdminlstering student aid progr id lm-
proving instruct if such studies are con-
ducted in such a manneér as will not perm't
the personal ldentification of students snd
iheélr parenis by persons other than repre-
rentatives of such organizations snd such
information wlll be destroyed when no
longer needed for the purposa for which 1t 18
conducted;

{3} acerediting organizatlons in order to
cnery out thelr mecrediting Tuncétions;

tH) parents of a dependent student of
such parents, as defined 1n section 152 of the
Internal Revenue Code of 1954; and

{1} subject to régulatlons of the Becretary
in connection with an emsrgency, appropri=
ate persons [ the knowledge of such Infor=
mnuzm ia hecmry to protect the health or

(2) No funds #a). be made avallable un-
der any applicable program to any education
ageney or Institutlon which has a policy or
practice of releasing, or providing access to,
any personally identifiable Information In
education recordsa other than directory infor-
mation, or 48 18 permitied under paragraph
{1} of thiz subssction unless—

{(A) there iz written consent from the
student’s parents spécifyilng recorda to be
releasad, the Teasona Ior such relesse, and
to whom, snd with & copy of the records to
be relessed to the student’a parenta and the
student if dealred by the parents, or :

{B) such information i furnizhed in com=
plisnce with judiclal order, or pursuant to
any lawfully lssued subpoena, upon condi-
iion that parents and the studsants ars noti=
fled of all such orders or subpoenas In ad-
vahce of the complisnce therewith by the
educational institution or sgency.

{3) Nothing contained in this section
shall preclude authorlzed representatives of
{A} the Comptroller General of the United
States, (B) the Becretary, (C) an sdministra-
tive héad of an sduction agency or (D) Btate
edueational authorities from having access to
student of Gther records which may bg neces-
Bary in connpectlon with the i
eviluation of Pederally supported education
Programs, or in eonnection with the enforce=
ment of the Pederal legal requirements which
felate to such programs: Provided, That
sxgapt when collection of personally iden-
tifisble informatlon is specifically authorised
by Federal law, any data collectsd by much
officials shall be protected in & mariner which
will not permit the personsl Mentifleation
of students und thelr parsnta by other than
those officlels, and such perﬁaﬂiy den=
tifiable duta ahall be red when no
longer needed for mich audit, svaluaiion, and
snforcement of Pederal legal requiremesnta.

(4) (A) Each educational sgancy or instl-
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tutlon shall maintain a record, képt with
the edueation recordr of ench student, which
will indicaté &ll Individuals (othsr than
thos 8 sciied In paragraph (1) (A) of 'this
subsection), sgencies, or orgunimtions which
have requested or obtained socema to w stu-
dent's educstion records maintained by such
sunctional agency or institution, and whioh
will indieates apecifically the logitimats intar-
#xt that sach avuch person, ngenoy, oF orges
nigation haa in obinining Uiy Information,
Buch record of mecess Ahall be avalinble only
io parents, to the achool official wnd his
asslatants who are responalble for the custody
of such records, and to persons or organiza-
tions authorized In, and under the conditions
of, clatises (A) and ' (C) of parsgraph (1) as
& mesns of suditing the operation of the
EyEtem.

(B) With respect to this subsection, per-
sonal information shall only be transferred
to n third party on the condition that auch
party will not permit any other party to
have nccess Lo such Information without the
written consent of the parents of the student.

(e) The Becretary shall adopt appropriate
regulations to protect the rights of privacy
of students and their familles In eonnection
with any surveys or data-gathering mctivi-
ties eonducted, assisted, or suthorlzed by the
Hecretary of an administrative head of an
education agency. Regulations establizhed
under this subsection zhall includé pro-
visions controlling the use, disssmination,
and protection of such dats. No survey of
data-gathering activitles shall be conduetsd
by the gecretary, or an administrative hesd
of an equcation agency under an ppplicable
program, unless such activities are author=

ized bY law.

(d) Por the purpdss of this section, when~
#ver & student has sttained sightesn years of
age, or i attendilpg a6 institution of post~
secondary education the permisslon or con=
gent required of and the rights accorded to
the parents of the student shall thereafter
only be required of and sccorded to the
atudent,

(#) No funds shall be made avallable
under any applicable program to any sduce-~
tlomsl agency or Institution unless such
Agency or institution informs the parents
of atudents, of the students, If they are
eighteen years of age or older, ur are attend-
ing an institution of postsecondary educs-
tign, of the rights accorded thém by this

saction.

(f) The Becrétary, of an adminlstrative
head of an sducation agency, shall take ap-
proprlats actiona to enforcs provisions of this
gection snd to deal with violations of this
section, according to the provislons of this
Act, except that actlon to termioate asalst-
ance rmoay bBe taken only if the Becretary finds
there hag been & fallure to comply with the
provisions of thia section, and he has deter-
mined that complinnce cannot be secured by
voluntary means.

(g) The Hecretary shall sstablizh or deaslg-
nais an office sod review board within the
Department of Health, Educstion, and Wel-
Jare for thi-purpose of investigating, process-
ng, reviewing, and sdjudieating viclatlons
of the provisions of this section and com-

" plaints which may be filed concerning alleged

violtlons of tHla section. Except lor the
oonduct of bearings, none of the functions
of the Becretary under this section ahall ba
carried gut {n any of the reglonal offices of
such Department.
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