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ABSTRACT

Tn 1971, a Maryland statute was enacted authorizing
payment of state funds to any private institution of higher learning,
except those awarding only seminarian or theological degrees. The aid
is in the form of an annual fiscal year subsidy to qualifying
colleges and universities, based upon the number of students,
excluding those in seminarian or th=2ological academic programs. This
‘suit was brought ip District Court by four individual Haryland
citizens and taxpayers, who challengzd the statutory scheme as
violative of the Establishment Clause of the First Amendment and
claimed that appellees, four colleges affiliated with the Roman
Catholic church, were constitutionally ineligible for the state aid.
mhe court found that, despite +their formal affiliation, appellee
colleges are not "pervasively sectarian." The court also found that
aid was in fact extéended only to the "secular side,"™ and that state
officials do not have to investigate particular classes to determine
whether a2 school is indoctrinating its students under the guise of
secular education. The Suprems Court affirmed this decision,
concluding that the Maryland 3ct does not violate the Establishmant
Clause, (LEBH)
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{Slip Opinion)

NOTE: Whera 1 s feaslble, a syllabns {(headnote) wiil be re-
legzed, ns {8 belng dene g copnectlon wlth this case, st tlie time
the opinlon i Issued, The syllabus constitates no part of the apiulon
f tha Court aredd ihe Heporter af Decislons for
the convenlenee of the render, Sce United States v. Defroit Lumber
Cu., 250 1.5, 331, 337,

SUPREME COURT OF THE UNITED STATES

Syllibus

ROFMER e7 AL, v. BOARD OF PUBLIC WORKS OF
MARYLAND T AL

APPFEAL FROM THE UNITE
DISTHIC

STATES DISTRICT COURT FOR THE

D
T OF MARYLAND

Argued Februpre 23, 1976-=Decided June 21, 1976
In 1971, 1 Marvland statute was enacted that authorizes the pay-
ment of state funds to any private institution of higher learning
phin the State that meets ecertain miniinum eriteria, and re-
frains from sivarding “only seminarian or theslogical degrees
The aid is in the form of an annual fiseal year subsidy 1o quali
- ing colleges und universities, based upon the number of students,
excluding those in seminarmn or theological neademie programs.
The grants are noncategorienl but may wei, under a provision
added in 1972, “be utilized by the institutions for sectaris
poses,”  The assistanee program iz primarily administere
the Muaryland Council for Higher Edueation, which, i order 1o
insure compliance with stafutory restrictions, (1} determines
whether an applicant institution is cligible at ali, or is ar
ing 1 ily theological er seminary degrees,” and (2) requires
that cligible institutions not use funds for seclarian purposes. At
the end of the fiseal year the recipient institution must make a

report and separately identify the aided nonsectarian expenditures
subjeet to the Councils verification i necessary. This suit wis
brought by appellants, four individual Maryland citizens and tax-

pavers, who challenged the statutory scheme as violative of the
Establishment Clause of the First Amendment and eclaimed ithat
appellees, four colleges nffilinted  with the Roman Catholiv
Church, were constitutionally wehgible for the state md. The
Distriet Court, applying the three-part requirement of Lemon v.
Kurtzman, 403 U. 8. 602 (viz,, state aid sueh ug this must heve a
ilar purpose, o primary effeet other than the advancement of

I

religion, and 10 tendency to entangle the State excessively in

L
UL DEPARTMENTOF HEALTH.
EQUCATION & WELFARE
HATIONAL INSTITUTE OF
EOQUCATION )
1HIS DOCUMENT HAS BEEN REFPRU- 2

ICED EXACTLY A5 RECEIVED FROM
?:é’ﬁ-}:ﬁésgn R GRGANIZATION ORIGIN:
ATING T POINTSOF VIEW DR OPINIONS
SfATED DO NOT NECESSARILY REPRE-
SENTOFFICIAL NATIONAL INSTITUTE OF
EDUCATION POSITION OR POLICY



O

ERIC

Aruitoxt provided by Eic:

(- ROEMER » MARYLAND PUBLIC WORKS BID.

Syllubus

chareh sfinitsd, upheld the staute and denied appellars refief,
The eourt found that, despite theie formal afliliation with the
Roman Catholie Chureh, appellec eolleges are not “pervasively
et crinn” The eonrt also found that aid was o et extended

only o Tthe

<

tory prohibition against sectarian use, and the Couneds

socular side,” having taken cognizunee of the statu-

admin=

ftrarive onforeement of that prohibition, The eonrt also found

thed there i o neerssivy for state oflicials Lo investigate the
combuet of particular elisses of edueational programs to deternine

whether o sehoal i= attempting 1o indoetrinate iz studenty dnder

the ziee of seenlar educarion.” nnd vhat “excessive entanglement”

does pot neesssarily result from the faet that the subsidy s on

an anmnal busiv. Though ocensionai audits are possible to verify

{hee =ectarinn purposes of expenditires, the Distriet Court found
that they would be “quick and non-judgmental.”  Held: The
judgmient s allirmed.  In 728 (opinion of BLacKMUN, J); 1-3
on of Wirrte, J.).

Lapin

357 F. Supp. 1242, affinned,

A Justick Drackaus, jened by Tie Crer Jusrice and
i, Ju
wader the standards set by Lemon v, Kurtzman, supra, st G12-
violare the Fatabli-hmeat Cliuse.  Pp. 720, ,

(1) The first part of Lemon's thepe-pronged List = not at s
here, sinee appeiiants do not ehaflenge the District Courts finding
that the Marvland aid program is the lar one of supporting
wor education genernlly, s an economic alternative 0

[

ek Pawest, concladed that the Marvland Aet does not,

private !
o whelly publie system.  P. 16,

(b) The aid provided snder the Marylind statute does not
have o primary offect of advancing redigion uader the refinenent
of (he test added by ffunt v, MeNair, 413 U, 5. 734, 743, that aid
has such s effeet “when it Hows te an institution in whieh re-
lizion i3 50 pervagive that u substantinl portion of is
sulsumed it the religious missdon or when 1t {unds a speeiffeally
religions activity o an atherwise =ubstantially seeulr sciting.”
IHere the Distriet Conrt’s finding that sppeliee colloges arce not
vely seetarian” was supported by « number of subsidiary
concepning the role of religion on the college eampuses.
Sueh findings are not elearly erroncous and the general picture
that the ] ict Conrt has painted of the appellee institutions Is
cimilar in aloost all respeets to that of the ¢hurch-afliliated col-

3,
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loges ronsidered im Tilton v, Bichordson, 402 U8 672 aud Hunt
v. MeNair, supra. Py, 17-21

(¢} The [Hstrier Court wlzo correetly concluded that the other
aspect of the “prinary offert” et wos satisfied e that add

faet s extended ondy to “the zeetdor Sde” Hunt, supra, regquires
anly that state Tunds not be used to support “specifienlly religions
aetivity,” wnd it is elear that the funding progrim here meets
this requirement.  The stalute forbids use of funds for “see-

1

tarian purposes,” and the prohibition appears to be ot Jeast as
broad as the constitutional prolubitien announced in Hunt, Pp
21-23. .

i) When aecount §s taken of the relevant factors considersd
by the Diistrict Court, it canclusion that t}h«a ;\ﬂ;‘iryl;-uid seheme
dost not foster an exeessive enfunglem i 1
upheld. The colleges, a3 the congt found, Imrfm*m ‘
seculir aloetiona] funetiona,”  The faet that the s
aminal one does not necessprily implieate “excessive entangle-
ment,” the aid program here more closely resembling that found
constitutionally  aceeptable i Tilton v. Richardson, supra,
than that found unaceeptable in Lemon, supra. Though oeca-
stonal audita are possible here. they and other contaets between
the Couneil and the colle are not likely to be more entangling
than inspections and andits invelved in the course of normal col-
aeereditations.  And here, unlike the sitwation i Lemown,
State can identify and swbsidize separate weeular school fune-
twns without on-site inspections.  Finally, with respect fo po-

5l the Distriet Court eorreetly found that the
eram didd not ereate u substantial danger of political -~
entanglemint, the court havipg properly stressed the ,fm,ts that
the aided institutions are colleges, not elementary or secondary
sehools; that aid is extended to colleges generally, more than two-
thirds of Mnch h we mo religions ﬂhlnimn. and tlut. the four
colleges are su sl Pp. 23-28.

Mn, .FU‘ST{CE \VH!' , joined by Mr. Juswic E ReunquiaT, con-
cludied that there i no violation of the Fstablishment Clause
whete, as in this case, there is o seeular legislative purpose and
the primary cffeet of the legislation is neither to advance nor
inhibit religion, There i3 no reason to pursue the constitutional
inguiry fnrther.  See Lemon v. Kurtzman, 403 U, 8. 602, at 661
(opinion of Wiirr, 1.); Commuttce for Public Education v, Ny-
quist, 413 U, 8, 756, at 813 (opinion of Wiure, J.). Pp. -3,

Maryland pre

4
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Bracrsies, o annomneed the judgment of the Conrt and -
Hvered an epiion, in which Bimeer, O Joand Powers, . joined,
Wine
Rrnsut
whivh Mans

I diled an opinien coneuremg i the judgment, in which

[

foJL jotned. BrrsNas, T tiled o dizsenting opinion, 1
L0 filed dis-

atn, B jomed, Arewaser ol STEVEN:

~enting opinions,

(]
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SUPREME COUBT OF THE UNITED STATES

John C. Roemer, 111, et al.,
Appellants, On Appeal from the United
V. - States Distriet Court for
Boarrl of Public Works of |- the District of Maryland.
Maryland et al.

[June 21, 1976}

Mg, Justice Brackmun anunounced the judgment of
the Court. and delivered an opinion in which THE CHIEF
Justice and Mg, Justice PowkLr ioined.

We are asked once again to police the constitutional
boundary between church and state. Maryland, this
time, is the alleged trespasser. It has enacted a statute
whz(h as amended pmwdés fur" 'umual noncategﬁ’riea].
itﬂd mst;flmtl@ns‘? -Subject; cmiy t@ the restrmtmns t-hat Lhe
funds not be used for “sectarian purposes.” A three-
judge District Court, by a divided vote, refused to enjoin
the operation of the statute, 387 F, Supp. 1282 (Md.
1974), and a direct appeal has been taken to this Court
pursuant to 28 U, S. C. § 1253.

I

The hallcngct’l grant programn was instituted by Laws
of 1971, ¢. 626, and is now embodied in Md. Ann. Code,
Art. 17A, §8 G-:MJQ (1975). It provides funding for “any
private institution of higher learning within the State of
Minryland,” provided the institution is accredited by the
State Department of Edueation, was established in Mary-
land prior to July 1, 1970, maintains one or more “associ-

6
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ate of arts or bacealaurcate degree” programs, and
refrains from awarding “only seminarian or theological
degrees.”  [d., §565-66." The aid is in the form of
an annuni fiscal vear subsidy to qualifying colleges and
universities,  The formula by whieh each - institutior
entitlement is computed has been changed several times
and s not independently at issue here. It now provides
for a qualifying institution to receive. for each full-time
stutlent (exeluding students enrolled in seminarian or
theological seademie programs), an amount equal to 15%
of the State's per full-time pupil appropriation for a
student in the state college svstem.,  Id, §$ 67. As first
cnieted, the grants were completely unrestricted.  They
remain honeategorical in nature, aned a recipient institu-
tion may put them to whatever use it prefers, with but
one exeeption.  In 1972 following this Court's deeisions
in Lemon v, Kurtzman. 403 U, &, 602 (1971) (Lemon I),
and Tilton v. Richardson, 403 1. S, 672 (1971). § 684
was added to the statute by Laws of 1972, ¢, 534, It
provides:

s

“Noue of the moneys payable under this subtitle
shall be utilized by the institutiong for sectarian
purposes,”
The administration of the grant program is entrusted
to the State’s Board of Public Works “assisted by the
Maryland Council for Higher Education.” These bodjes

are to adopt “criteria and procedures . . . for the imple-

mentation and administration of the aid program.”
They are specifically authorized to adopt *‘eriteria and

' A 1974 amendment to the statute, Laws of 1974, e, 583, further
reciires that an nided institition:

“shall submit all new programs and major alteration of progrars
to the Maryland Couneil for Higher Education for its review and
recommendation regarding their initiation.” Md, Ann. Code, Art,
77A, §66 () (1975).

7
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procedures” governing the method of application for
grants and of their disburzeinent, the verifieation of
degrees conferred, and the “submission of reports or data
concerning the utilization of these moneys by [the aided]
institutions.”  $ 687 Primary responsibility for the pro-
gram rests with the Couneil for Higher Edueation. an
appointed commission which antedates the aid program,
which has numerous other responsibilities in the educa-
tional field, and which has derived from these a “con-
siderable expertise as to the character and funetions of
the various private colleges and universitios in the State.”
AS7 K. Supp.. at 19285,

The Couneil performs what the District Court de-
seribed as a “two-step sereening proeess” to insure eom-
phanee with the statutory restrictions on the grants,
First, it determines whether an institution applying for
aid is eligible at all, or is one “awarding primarily theo-
logical or seminary degrees.” *  Several applicants have
been th%quallﬁr‘rl at this stage of the process. 387 F.
Supp., at 1289, 1206,  Secone, the Couneil requires that
thn;o institutions that are eligible for funeds not put

ction 68 provides in full:

“The Board of Public Works assisted by the Marvland Couneil
for Higher Education shall adopt eriteria and procedu
consistent with this subtitle, for the implementation and administra-
tion of the aid program provided for by this subtitle, including but
not limited to criteria and [)FEJFC‘dUl‘Cz for the snhmission of appliea-
tions for aid unde le, for the verifieation of degrees con-
ferred by the applicant priv ltv msmutmns of higher education, for
the submivsion of reports or data concerning the utilization of these
moneys by such institutions, and for the method and times durmg
the fiscal vear for paving the aid provided for by this subtitle.”

#"The requirement, as found by the Distriet Court, that an aided
institution not award “primarily” theologieal or seminary degrees
4 apparently an expansion, made by the Couneil in the exercise of
itz administrative powers, see n. 2, supra, of the statutory reeuire-
ment that the institution not award “only” such degrees.

3, not in-
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them to anv sectarian use. An applieation must be
aceompanied by an affidavit of the institution’s chief
d
for sectarian purposes and by a deseription of the speeifie
nonseetarian uses that are planned.”  These may be

changed only after written notice to the Counell. By
the end of the fiseal vear the institution must file a
“Utilization of Funds Report™ deseribing and itemizing
the use of the funds, The ehief executive officer must
cortify the report and also file his own “Post-expendi-
tire Affidavit,” stating that the funds have not been
put to sectarian uses.  The recipient institution is fur-
ther required o segregate state funds in a “special
revenite account” and to identify ailded nonsectarian
expenditnres separately in its budget. Tt must retain
“suflicient documentation of the State funds expended to
permit. verification by the Couneil that funds were not
spent for seetarian purposes.”  Any question of seetarian
nse that may arise is to be resolved by the Counell, if
possible, on the hasis of information submitted to it by
the institution and without actual examination of its
books.  Failing that, a “‘verification or audit” may be
undertaken,  The Distriet Court found that the audit
wonld be “quick and non-judgmental.” taking one day
or less, 387 F. Supp.. at 12067

executive officer statihe that the funds will not be

+The District Court in its apinion described the procedures that
the Couneil to that point had evelved for admini=tering the s(atute.

T, 1076, They are entitled “Criterin and Procedures for Aid to
Nonpublie Tnatitutions of Tigher Edueation,” aned they appear in full
in the Marviand Register, Vol 2, No, 24, at 14841486 (Oct. 29,
1975). The deseription of the funding proeedure given in the tex,
as well as the quoted phrasings, are deawn frem these regulations.
We take judieial notice of them,

* Regulation 01.0305 1. provides in part:

“Any verificition of audit shall be conducted with the greatest
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In 1971, 31.7 million was disbursed to 17 private
mstitutions m Marvland.,  The dishursements were un-
der the statute as originally enaeted, and were therefore
not subjeet to $68A's ¢peeific prohibition on sectarian
use. Of the 17 nstitntions, fve were ehureh related,
and these reeetved 3325000 of the 31.7 million. A total
of $1.8 million was to be awarded to 18 institutions in
1972, the second vear of the grant program; of this
amount, 3603.000 was to go to church-related institu-
tions, Before disbursement. however, this suit, chal-
lenging the grants as in violation of the Establishment
Clanuse of the First Amendment, was filed® The $603-
000 was placed in eserow and was so held until after
the entry of the Distriet Court's judgment on October 21,
19747 These and subsequent awards, thervefore, are
subject to §68A and to the Council's procerdures for
insuring compliance therewith.

Plaintiffs in this suit, appellants here, are four in-
dividual Maryland eitizens and taxpayers® Their com-

activities and shall be strictly limited 1o such information and
data as is necessary to determine whether or not the sectarian usage
prohibition has been vielated”

#The command of the First Amencdment that “Congress shall

make no law respecting an establishment of religion,” is applicable
ta the States through the Due Process Clause of the Fourteenth
Amendment,  See Everson v. Board of Education, 330 U, 8 1, 8
(1947 ; Cantwell v, Conneclicut, 310 U, 8. 206, 303 (1940).

P Bome of the eserow funds have heen paid out since the entry of
the Distriet Court's judgment. Appellantz =ought an order enjoin-
ing these payments pending appeal, but this was denied, first by
the Distriet Court and then by this Court. 419 U, 8 1030 (1974).

*Two organizations, Ameriean Civil Liberties Union of Mary-
land and Protestantz and Other Amerieans United for Separa-
tion of Church and State, were nlzo plaintiffs in this suit at its
outset. They were dismizsed, however, for lack of standing. 337
F.Supp., st 1284 n. 1.

10
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plaint sought a declaration of the statute’s invalidity,
an order enjoining payments under it to church-affiliated
institutions., and a deeclaration that the State was en-
titled to recover from such institutions any amounts
already disbursed.  App. 10. In addition to the re-
sponsible state officials” plaintiff-appellants joined as
defendants the five institutions they claimed were con-
stitutionally ineligible for this form of aid: Western
Marvland College. College of Notre Dame, Mount Saint
Mary's College, Saint Joseph College, and Loyola Col-
lege. Of these, the last four are affiliated with the
Roman Catholie Church:; Western Maryland, was a
Methodist affiliate.  The Distriet Court ruled with re-
spect to all five,  Western Maryland, however, has since
been dismissed as a defendant-appellee.  We are con-
cerned, therefore, only with the four Roman CTatholic
affiliates.®
After carefully assessing the role that the Catholic
Church plays in the lives of these institutions, a matter
to which we return in greater detail below, and applying
the three-part requirement of Lemon I, 403 U. 8., at
. pose, a primary effect other than the advancement of
religion, and no tendency to entangle the State exces-
sively in church affairs, the District Court ruled that.
the amended statute was constitutional and was not to
he enjoined. The court considered the original, un-
amended statute to have been unconstitutional under
Lemon I, but it refused to order a refund of amounts

3 The Governor, Comptroller, and Treasurer of the State of Mary-
Tand were named as defendants, as well as the Board of Public
Works.

10 One of the four institutions, Baint Joseph College, has become
defunct since the filing of the suit. It remains a party only insofar
as the plaintiff-appellants seek to compel it to repay to the State
the funds it received in 1971.

11
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theretofore paid out. reasoning that any refund was
barred by the deecision in Lemon v. Kurtzman, 411 U. S,
192 (1973) (Lemon 11" The District Court there-
fore denied all relief. This appeal followed. We noted
probable jurisdiction. 420 U. 5. 922 (1975),

It

A system of government that makes itself felt as
pervasively as ours could hardly be expected never to
cross paths with the chureh. In fact, our State and
Federal Governments impose certain burdens upon, and
impart certain benefits to, virtually all our aectivities,
and religious activity is not an exception. The Court
has enforced a serupulous neutrality by the State, as
among religions, and also as between religious and other
activities.'” but a hermetic separation of the two is an
impossibility it has never required. Tt long has been
established. for example, that the State may send a
clerie, indeed even a clerical order, to perform a wholly
sceular task. In Bradfield v. Roberts, 175 U. S. 201
(1809), the Court upheld the extension of public aid to

Y Lemon 71 posed the question of the appropriate relief to be
ordered in light of Lemonr I's invalidation of the Pennsylvania pri-

¢ school aid statute. Future payments under that statute were
enjoined, and there wis no elaim that the Constitution required the
refunding to the Staie of amounts already paid out. The statute’s
challengers, however, did seek to enjoin the payment of funds in-
tended to reimburse aided schools for expenses incurred in reliance
on the statute prior to its invalidation in Lemon 1. This Court
affirmed the denial of the injunction, reasoning that the payments
would not substantially undermine constitutiona! interests, and
that there had been reasonable reliance by the schools on receipt of
the Ninds, especially since the challengers, although they had filed

. suit before the expenses were incurred, had dropped an attempt to
‘enjoin payments pending the outcome of the litigation.

128ee, ¢. g, Epperson v. Arkansas, 393 U. 8. 97, 104 (1968):
MeCollum v. Board of Education, 333 U. S. 203, 209-212 (1948);
Everson v. Board of Education, 330 U. S, at 15-16.

12
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a corporation which, although composed entirely of
members of a Roman Catholic sisterhood acting “under
the auspices of said chureh,” id., at 297 was limited
by its corporate charter to the secular purpose of oper-
ating a charitable hospital.

And religious institutions need not be quarantined
from public benefits that are neutrally available to all.
The Court has permitted the State to supply transpor-
tation for children to and from church-related as well
as publie schools. Everson v. Board of Education, 330
U. S. 1 (1947). 1t has done the same with respect to
sccular textbooks loaned by the State on equal terms
to students attending both public and church-related
clementary schools. Board of Education v. Allen, 392
U. 8. 236 (1968). Since it had not been shown in
Allen that the secular textbooks would be put to other
than secular purposes, the Court concluded that, as in
Fuverson, the State was merely “extending the benefits
of state laws to all citizens.” Id., at 242. Just as
Bradfield dispels any notion that a religious person
can never he in the State’s pay for a secular purpose,?
Everson and Allen put to rest any argument that the
State may never act in such a way that has the inci-
dental effect of facilitating religious activity. The Court
has not been blind to the fact that in aiding a religious
institution to perform a secular task, the State frees
the institution’s resources to be put to sectarian ends.”

21t could scarcely be etherwise, or individuals would be discrim-
inated agxinst for their religion, rnd the Nation would have to aban-
don its accepted practice of allowing membiers of religious orders to
serve in the Congress and in other public offices.

M4 8ee Hunt v. McNair, 413 U. 8. 734, 743 (1973) (“the Court
has not accepted the recurrent argument that all aid is forbidden
because aid in one aspect of an institution frees it to spend its
resources on religious ends”). See also Commitiee for Public Edusa-

13
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[f this were impermissible, however, a church could not
be proteeted by the police and fire departments, or have
its public sidewalk kept in repair. The Court never
has held that religious activities must be diseriminated
against in this way.

Neutrality is what is reguired.  The State must con-
fine itself to secular nbjectives, and neither advanee nor
impede religious activity. Of cowrse, that prineiple is
silv stated than applied.  The Court has taken

more eas
the view that a seenlar purpose and a facial neutrality
may not he enough, if in fact the State is lending direct
support to o religious activity,  The State may not, for
example, pay for what is actually a religious é(luvatmn
even though it purports to be paying for a secular one,
and even though it makes its aid available to seeular
and religions institutions alike,  The Court also has
taken the view that the State’s efforts to perform a
sceular task, aud at the same time avoid aiding in the
performance of a religious one, may not lead it into
such an intimate relationship with religious authority
that it appears either to be sponsoring or to be exces-
sively interfering with that authority.'® In Lemon [
as noted above, the Court distilled these concerns into
a t,hr('c‘ -prong test, resting in part on pr ior ease law, for

tion & Religious Liberty v. Nyquist, 413 U. 8. 756, 775 (1973);.
Tilton v, Richardson, 403 U. 8. 672, 679 (1971) (plurality opinjon);
Lemon v. Kurtzman, 403 U. 5. 602, 664 (1971) (opinion of WHITE,
J.): Board of Education v. Allen, 392 U. 8. 236, 244 (1908); FEver-
son v. Beard of Education, 330 U. 8, at 17.

1 The importance of avoiding persistent and potentially frictional
contael between governmental and religious authorities is such that
it has been held to justify the eztension, rather than the withholding,
of ecrtain benefits to religious organizations. 7 .ie Court upheld the
exemption of such organizations from property taxation parily on
this ground. Walz v. Taxr Commission, 397 U. S. 664, 674-675
(1970).

14
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the constitutionality of statutes affording state aid to
church-related schools:

“First, the statute must have a secular legislative
purpose; second, its principal or primary effect
must be one that neither advances nor inhibits
religion . . . ; finally, the statute must not foster
‘an excessive government entanglement with re-
ligion. " 403 U. 8., at 612-613.

At issue in Lemon I were two state-aid plans, a Rhode
Island program to grant a 15% supplement to the sal-
aries of private, church-related school teachers teaching
sceular courses, and a Pennsylvania program to reim-
burse private church-related schools for the entire cost
of sceular courses also offered in publie schools. Both
failed the third part of the test, that of “excessive
government entanglement.”  This part the Court held
in turn required a consideration of three factors: (1) the
character and purpeses of the benefited institutions,
(2) the nature of the aid provided, and (3) the resulting
relationship between the State and the religious author-
ity. Id., at 615, As to the first of these, in reviewing
the Rhode Island program, the Court found that the
aided s_clfgi%‘ilsv clementary and secondary, were charac-
terized by “substantial religious activity and purpose.”
Id., at 616, They were located near parish churches.
Religious instruction was considered “part of the total
educational process.” Id., at 615. Religious symbols
and religious aetivities abounded. Two-thirds of the
teachers were nuns, and their operation of the schoels
was regarded as an “ ‘integral part of the religious mis-
sion of the Catholic Church.’” [Id., at 616. The school-
ing came at an impressionable age. The form of aid also
cut against the programs. Unlike the textbooks in Allen
and the bus transportation in Everson, the services of
the state-suported teachers could not be counted on to

15
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be purely seeular. They were bound to mix religious
haps, but because the mixture was inevitable when teach-
ers (themselves usually Catholies) were “emploved by a
religious organization, subjeet to the direction and disci-
pline of religious authorities, and work[ed] in a system
dedicated to rearing children in a particular faith.,” Id,,
at 618, The State’s efforts to supervise and control the
teaching of religion in supposedly secular classes would
thercfore inevitably entangle it excessively in religious
affairs, The Pennsylvania program similarly foundered.

The Court also pointed to another kind of church-
state entanglement threatened by the Rhode Island and
Pennsylvania programs, namely, their “divisive political
potential.” Id., at 622, They represented “successive
and very likely permanent annual appropriations that
benefit relatively few religious groups.” [Id., at 623
Political factions, supporting and opposing the programs,
were bound to divide along religious lines. This was
“one of the principal evils against which the First
Amendment was intended to protect.” Id., at 622. Tt
was stressed that the political divisiveness of the pro-
grams was “aggravated . . . by the need for continuing
annual appropriations.” [Id., at 623."

In Tilton v. Richardson, supra, a companion case to
Lemon I, the Court reached the contrary result. The
aid challenged in Tilton was in the form of federal grants
for the construction of academic facilities at private col-
leges, some of them church related, with the restriction
that the facilities not be used for any sectarian pur-

16 The danger of political divisivencss had been noted by Members
of the Court in previous cases. See Walz v. Tax Commission, 397
U. 8., at 695 (opinion of Harlan, J.); Beard of Education v. Allen,
302 17, S., at 249 (Harlan, J., coneurring) ; Abington School District
v. Schempp, 374 U. 8. 203, 307 (1963} (Goldberg, J., concurring).

16
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pose.””  Applying Lemon ['s three-part test, the Coust
formd the purpose of the federal aid program there under
consideration to B secular,  Tts primary effeet was not
the advaneement of religion, for seetarian use of the
facilitios was prohibited.  Enforcement of this prohibi-
ton was made possible by the faet that religion did not so
permeate the defendant eolleges that their religious and
secular functions were inscparable.  On the contrary,
there was no evidence that religious activities took place
in the funded faeilities, ourses at the colleges were
“tanght according the acadewie requirements intrinsic to
the subject matter,” and “an atmosphere of academic
freedom rather than religious indoctrination’ was niain-
tainod, 403 U, 8. at 680-682 ( plurality opian),
Turning to the problem of excessive entanglement,
the Court first stressed the eharacter of the aided insti-
tutions. It pointed to several general differences be-
tween college and precollege education: eollege students
are less susceptible to religious indoetrination; college
courses tend to entail an internal discipline that inbher-
ently limits the opportunities for sectarian mfluence;
and a high degree of academic freedom tends to prevail
at the eallege level. It found no evidence that the col-
loges in Tilton varied from this pattern, Though eon-
trolled and largely populated by Roman Catholics, the
colleges were not restricted to ardherents of that faith.
Yo religious services were required to be attended.  The-
ology courses were mandatory, but they were taught in
an academie fashion, and with treatment of beliefs other
shan Romai Catholicism. There were no attempt to

1 The restriction, ns imposed, was to remain in cffect for 20
vears following construction. Since the Court could not approve
the facilities’ sectarian use even after a 20-yvear period, it cxeised
that time lmitation from the statute. 403 U. 8, at 682-634
(plurality opinion). -

1%
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proselvtise amotig students, and principles of academic
freedom prevailed.  With eolleges of this character, there
was little risk that religion would seep into the teach-
ing of secular subjects, and the stafe surveillance neces-
sary to separate the two, therefore, was diminished.  The
Court, next looked to the type of aid provided, and found
it to be neutral or nonideological in nature. Like the
texthooks and bus transportation in Allen and Everson,
but unlike the teachers” services in Lemon I, physical
facilities were capable of being restricted to secular pur-
poses. Morcover, the construction grant was a one-shot
affair. not involving annual audits and appropriations.

As for political divisiveness, no “continuing religious
aggravation” over the program had been shown, and the
Court reascned that this might be because of the lack
of continuity in the church-state relationship, the char-
acter and diversity of the colleges, and the fact that they
served a dispersed student constituency rather than a
local one.  “Cumulatively.” all these eonsiderations per-
suaded the Court that ehurch-state cntanglement was
not excessive, fd., at G84-6R0,

In Hunt v, McNair, 413 U, 8. 734 (1973), the chal-
lenged aid was also for the construetion of secular college
facilities, the state plan being one to finance the eon-
struction by revenue honds issued through the medium
of a state Authority. In effect, the college serviced and
repaid the bonds, but at the Jower cost resulting from the

_tax-free status of the interest payments. The Court up-

held the program on reasening analogous to that in

Tilton. In applying the second of the Lemon I test's

three parts, that concerning “primary effect.” the follow-
ing refinement’ was added:

“Aid normally may be thought to have a primary

effeet of advaneing religion when it flows to an

institution in wLich religion is so pervasive that a

18
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substantial portion of its functions are subsumed in
the religious mission or when it funds a specifically

“religious activity in an otherwise substantially
sccular setting.” 413 U. S, at 743.

Although the college which Hunt concerned was subject
to substantial control by its sponsoring Baptist Church,
it was found to bhe similar to the colleges in Tilton and
not “pervasively sectarian.” As in Tilton, state aid
went to secular facilities only, and thus not to any “spe-
cifieally religious activity.” Jd., at 743-745.
Committee for Public Education & Religious Liberty
v. Nyquist, 413 U. 8. 756 (1973), followed in Lemon I's
wake mueh as Hunt followed in Tilton’s. The aid in
Nyqiist was to elementary and secondary schools which,
the Distriet Court found, generally eonformed to a “pro-
file” of a sectarian or substantially religious school.™
The state aid took three forms: divect subsidies for the
mainterance and repair of buildings; reimbursement of
parents for a percentage of tuition paid; and certain tax
benefits for parents.  All three forms of aid were found
to have an iupermissible primary effect.  The mainte-
nance and repair subsidies, being unrestricted, could be
used for the upkeep of a ehapel or elassrooms used for
religious instruetion.  The reimbursements and tax bene-
fits to parents eould likewise be used to support wholly
religious activiti '
In Levitt v, Commnttee for Public Education, 413 U, 8.

38

1*The elements of the “profile” were that the schools placed
religious restrictions on admission and slso faculty appointments;
that they enforeed obedienge to religious doyma; that they required
attendance at relighons services and the study of particular religious
doctrine; that they were an “integral part” of the religious mission
of the sponsoring chureh: that they had religious indoetrination as a
“sphstantinl purpese”: and that thev imposed religious restrictions
on bhow und what the faculty could teach. 413 U. &, at 767-768.
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1973y, the Court also stvalidated o program for
publie aid to chureh-aifiliated sehools,
were to elementa

The grants, which

ry anil secondary srhools in New York,
were i the fortn of reimbirsements for the schools' test-
ing and recordkeeping expenses.  The schools met the
- wsectarian profile as did those in Nyquist, at least
spnie eases,  There was therefore “substantial risk”
et the state-funded tests would he “deafred with an
eve, unconsciously or otherwise, to meuleate students in
the religious precepts of the spensoring ehureh.”  Id.,
At 480, »

Last Tern, in Mook v, Pittenger, 421 UL 8,349 (1075),
the Court rued yob again on a 5125,{('5;1;(1 program for
chureh-related elementary and secondary schools.  On
the- authority of fen, it upheld a Penngylvania pro-
gram for ](\nding' texthooks to private school students,
[t found, however, that Lemon T requived the invalida-
tion of two other forms of aid to the private schools,
The first was the lean of instructional materizls aned
cquipment.  Like the textbooks, these were secular and
nenideological it natuve.  Unlike the textbooks, how-
over, they were loancd directly to the schools. The
schools, similar to those in Lemon I, were ones i which
“the teaching process is. to a large extent, devoted to
the nculeation of religious values and belief.” [Id., at
366, Ald flowing direetly to such *‘religion-pervasive
istitutions,” 0/d,. had the primary effeet of advancing
peligion.  See Hunt v, MceNair, supra.  The other form
of aid was the provision of “auxiliary’ edueational serv-
ices: remedial instruetion, counseling and testing, and
speeeh and hearing therapy.  These also were intended
to be weutral and nonideological, and in fact were to be
provided by publie school teachers. Still, there was
danger that the teachers, m such a sectarian setting,
would allow religion to seep into their iustruetion. To

»,
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attempt to prevent this from happening would exces-
sively entangle the State in chureh affairs. The Court
reforred again to the danger of political divisiveness,
heightened, as it had been in Lemon [ and Nyquist, by
the necessity of annual legislative reconsideration of the
aid appropriation. [Id., at 372,

So the slate we write on is anything but clean. In- -
stead. there is little room for further refinement of the
principles governing publie aid to church-affiliated pri-
vate schools. Our.purpose is not to unsettle those
principles. so recently reaffirmed, sce Meek v. Pettinger,
supra. or to expand upon them substantially, but merely
to insure that they are faithfully applied in this case. #

I

The first part of Lemon I's three-part test is not in -
issue: appellants do not ehallenge the District Court’s
finding that the purpose of Maryland’s aid program is
th secular one of supporting private higher education
generally, as an economie alternative to a wholly publie
system.” The focus of the debate is on the second and
third parts. those concerning the primary effect of ad-
vancing religion, and excessive church-state entangle-
ment. We consider them in the same order.

A

While entanglement is essentially a procedural prob-
fem, the primary effeet question is the substantive one

12 The program grew out of a study conducted by the Council of
the tenttous fimaneial condition of Maryland’s private colleges. All
such colleges are eligible for aid, the church-related ones constituting
less than one-third of those benefited. As noted above, five chureh-
related colleges were made original defendants in this action, yet a
total of i7 institutions were aided in 1971, and 18 were eligible in
1972
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of what private edueational activities, by whatever pro-
cedure, may be supported by state funds.  Hunt requires
(1) that no state aid at all go to institutions that are
so “pervasively sectarian” that secular activities cannot
be separated from sectarian ones, and (2) that if sceular
activitics can be separated out, they alone may be
funded.

(1) The Distriet Court’s finding in this case was that
the appellee colleges are not “pervasively sectarian.”
387 F. Supp.. at 1293. This conclusion it supported
with a number of subsidiary findings coneerning the role
of religion on these campuses:

(a) Despite their formal affiliation with the Roman
Catholiec Church, the colleges are ‘“characterized by a
high degree of institutional autonomy.” [Id., at 1287
n. 7. None of the four receives funds from, or makes
reports to, the Catholic Chureh. The Church is repre-
sented on their governing boards, but, as with Mount
Saint Mary’s, “no instance of entry of Church considrra-
tions into college decisions was shown.” Id., at 1290.

(b) The colleges employ Roman Catholic chaplains
and hold Roman Catholie religious exercises on campus.
Attendance at such is not required; the encouragement
of spiritual development is only “one secondary objec-
tive” of each college; and “at none of these institutions
does this encouragement go beyond providing the oppor-
tunitics or occasions for religious experience.” Ibid. Tt
was the District Court's general finding that “religious
indoectrination is not a substantial purpose or activity of
any of these defendants.” Id., at 1296.

(e) Mandatory religion or theology courses are taught
at cach of the colleges, primarily by Roman Catholic
clerics, buit these only supplement a curriculum covering
“the spectrum of a liberal arts program.” Nontheology

ses are taught in an “atmosphere of intellectual free-
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dom” and without “religious pressures.”” *  Each college
subseribes to, and abides by, the 1940 Statement of
Principles on Academic Freedom of the Ameriean Assoei-
ation of University Professors.  [d., at 1288, 1203 and
n. 3, 1205

(d) Some classes are begun with prayer. The per-
centage of classes in which this is done varies with the
college, from a “miniscule” percentage at Loyola and
Mount Saint Mary’s, to a majority at Saint Joseph.
Id. at 1293. There is no “‘actual college poliey” of en-
couraging the practice.  “It is treated as a facet of the

" instructor's aeademice freedom.”  Thid.  Classroom pray-

ors were therefore regarded by the Distriet Court as
“peripheral to the subject of religious permeation,” as
were the facts that some instruetors wear clerical garb
and some elassrooms have religious symbols,  Tbid. The
eourt concluded:

“None of these faets impairs the clear and con.
vineing evidence that courses at each defendant are
taught ‘according to the aeademic requirements
intrinsic to the subject matter and the individual
teacher's coneept of professional standards.”  [eiting
Tilton v. Richardson, 403 U. 8, at 681].” 387 F.
Supp.. at 1293-1294. '

2 The Distriet Conrt did not make the same finding with respect
to theology and religion courses taught at the appellee eolleges. It

“made no contrary finding, hut simply was “unable to characterize

the course offerings in these subjects.” There was a “possibility”
that “these coursey could be devoted to deepening religious experi-
eneces in the particular faith rather than to teaching theology as an
academie discipline.”” The court considered this possibility sufficient
to require that the Couneil for Higher Edueation take steps to insure
that no public funds woulil be used to support religion and theology
programs. 387 F. Supp. at 1287-1288, 1295-1296. The Council
has complied. See n. 22, infra. There being no cross-appeal from
the District Court judgment, this aspeet of its ruling is not before
us, and we express no opinion a5 to it.
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In =npport of this finding the eourt relied on the fact
that a Maryland edueation department group had moni-
toredd the teacher education program at Saint Joseph
College. where elassrooni prayer is most prevelant, and
had seen “no evidence of religion entering any eleinents
of that program.” [d., at 1293

{e) The District Court found that, apart from the
theology departments, see n. 20, supra, faculty hiring
decisions are not made on a religions basis. At two of
the ecolleges, Notre Dame and Mount Saint Mary’s, no
inquiry at all is nade into an applicant’s religion, Re-
ligious preference s to be noted on Loyola’s application
form, but the purpose is to allow full appreciation of
the applicant’s background.  Loyola also attempts to
employ cach year two members of a particular religious
order which onee staffed o college recently merged into
Loyola. Budgetary considerations lead the colleges gen-
erallv to favor members of religious orders, who often
receive less than full salary.  Still, the Distriet Court
found that “aseacemic quality” was the prineipal hiring
eriterion. and that any “hiring bias,” or “effort by any
defendant to stoek its faculty with members of a par-
ticular religious group,” would have been noticed by
other faculty members, who had never been heard to
complain. [d., at 1294.

(f) The great majority of students at each of the
colleges are Roman Cathelie, but the Distriet Court
concluded from a “thorough analysis of the student ad-
mission and recruiting criteria” that the student bodies
“are chosen without regard to religion.” Id., at 1205,

We cannot say that the foregoing findings as to the
role of religion in particular aspeets of the colleges are
clearly erroncous. Appellants ask us to set those find-
ings aside in certain respects. Not surprisingly, they
have gleanced from this record of thousands of pages,
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compiled during several weeks of ‘rial, occasional evi-
dence of a more seetarian charaeter than the District
Court aseribes to the colleges. Tt is not our place, how-
ever, to reappraise the evidence, unless it plainly fails
to support the findings of the trier of facts. That is
certainly not the case here, and it would make no dif-
ference even if we were to sccond-guess the District
Court in certain particulars. To answer the question
whether an institution is so “pervasively sectarian” that
it may receive no direet state aid of any kind, it is neces-
sary to paint a goneral picture of the institution, com-
posed of many elements.  The general picture that the
Distriet Court has painted of the appellee institutions is
sitnilar in almost all respeets to that of the church-
aftiliated eolleges consicered in Tilton. and Hunt?' We

2UThe plurality opinion deseribed the eolleges under consideration
in Tilton in this manner;

“All four schools are governed by Catholie religious organizations,
and the faculties and student bodies at each are predominantly
Cuatholic. Nevertheless, the evidenes shows that. non-Catholies were
admitted as students and given fueulty appointments. Not one of
these four inatitutions recuires (1= studenis to wttend refigious serv-
iees. Although all four schools require their students to take
theology courses, the parties stipulated that these courses are taught
aceording to the arndemie requirements of the subjeet matter and
the teacher’s coneept of professional stancards. The parties also
stipulated that the cotrses covered a range of human religious ex-
perienees and are not limited to courses about the Roman Catholie
religion.  The sehools introcluced evidenee that they made no at-
tempt to indoctringte students or to proselytize. Indeed, some of
the required theology courses at Albertus Magnus and Sacred Heart
are taught by rabbis. Finally, as we have noted, these four schools

subsrribe to  well-established set of principles of academice freedom, -

ainl potling i this reeord shows that these principles are not in
fact followed. In short, the cvidence shows institutions with ad-
mittedly religious funcrions but whese predominant higher edueation
miasion is to provide their students with 2 seeular education.” 403
U. §,, at 686-687,

To be sure, in this casc the District Court was unable to find, 2s was
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find no constitutionally significant distinetion between
them, at least for purposes of the “pervasive seetari-
anism'’ test. ‘

(‘?) Having found that the appellee institutions are
not “so permeated by religion that the secular side can-
not be separated from the sectarian,” 387 ¥, Supp., at
1203, the Distriet Court proeceded to the next question
posed by Flunt: whether aid in fact was extended only,
to “the sceular side.””  This requirement the court re-
garded as satisfied by the statutory prohibition against
sectarian use, and by the administrative enforcement of
that prohibition through the Clouneil for Higher Educa-
tion. We agree. Hunt requires only that state funds
not he used to support “specifically religious activity.”
It is clear that fund uses exist that meet this require-
ment.  See  Tilton v, Richardson, supra,. Hunt v.
MceNair, supra. We have no oceasion to elaborate fur-
ther on what is and is not a “specifically religious ac-
tivity,” for no particular use of the state funds is set
out m this statute. Funds are put to the use of the
ectarian use, of
which the college must satisfy the Coun If the ques-
fmn is whether the statute sought to be mumned author-

stlpul ated in Titen, that mandatory theology or religion courses arce
taught without taint of religions indocirination. See n. 20, supra.
Thiz is not inconsistent, however, with the Distriet Court’s finding
of a luek of pervasive seetarianisin, The Intter eondition weuld
exist only if, hecause of the institution’s general charaeter, courses
other than religion or theology courses could not be funded without
fear of religious indoetrination.

The role of the affi l if 1 -¢ heen
stronger in Hunt than in th s, The B: tp!ht Lnll(gé it Charl
ton, before us in Hlunt, was emﬁmllwl by the South Caroling Baptist

(e

~Convention to the extent that the Convention elected all members

of the Board of Trustees, and retained the power to approve certain
finnneial transactions, as well as any amendment of the College’s
charter. 413 U. 5, at 743,
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izos state funds for “specifically religious activity.” that
guoestion fairly answers itself.  The statute in terms for-
hids the use of funds for “seetarian purposes,” and this
prohibition appears to be at least as broad as Hunt's
prohibition of the public funding of “specifically religious
activity.,”  We must assume that the colleges, and the
Couneil, will exercige their delegated control over use of
the funds in compliance with the statutory, and there-
fore the constitutional, mandate. It is to be expeetod

that they will give o wide berth to “specifically religious

activity,” and thus minimize constitutional questions.™

he Couneil, at deast, thus far has shown every sign of doing
so. For example, appellant= have pointed during this litigation to
three assertedhy zeetarian vses in whiclh state funds either Juovve

been or eould b employved wnder thi= statute: the salaries of feachers

teaching

religious
aetivity.  Brief for Appellani= 50-55.  (The alleged st of
actual u=r in these wayvs related to the 1971 fundz) However, the
Couneil iz now adopted remilations speeifieally prohibiting the use
of state fund= in these and other ways:

YA, Art. TTA. §68A. Amnotated Code of Marviand, prohibits
recipient institurions from using State funds for ‘seetarian purposes”
That provision generally proseribes the use of State funds to sup-
port religious instruetion.” religions worship. or other activities of
a religions nature,  Listed helow are several potential uses of State
fund: which would vialate the seetarian use prohibition. The list
i not intended to be all-inehsive and, if an institution is in doubt
whether any ather possgible use of the funds might violate the see-
tarian use prohibition. it shonld econsult with and seek the advice
of the Council in advaner.

(1) Student Aid: State Funds: may not be nsed for student md
if the institution imposes religious restrietions or qualifieations on

enrolled in a religious, seminarian, or theological neademic program.
#(2) Saluries: State funds may not be used to pay in whale or in
part the salary of any person who is engaged in the teaching of re-

ligion or theology, who serves as chaplain or director of the eampus
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Should such questions arise, the courts will cousider

them, It has not been the Court's practice, in eon-

sidering facial challenges to statutes of this kind, to
strike them down 1n anticipation that partieular applica-
tions may result 1 unconstitutional uze of funds.  See,
oo Hund v, MeNair, 413 U, S at 744 Titon v, Rich-
ardson, 403 U, 8. at 682 (plurality opinion).

B

If the foregoing answer to the “primary effect” ques-
tion seems easy, it serves to make the “excessive en-
tanglement” problem more diffieult.  The statute itself
clearly denies the use of publie funds for “scetarian pur-
poses.” It secks to avert sueh use, however, through a
process of annual interchange-—proposal and approval,
expenditure and review—hetween the colleges and the
Counell.  In answering the question whether this will
be an “excessively entangling” relationship, we must con-

v, or who administers or supervises uny program of religions
netivities.

pay any portion of the cost of maintenance or repair of any build-
g or facility used for the teaching of religion or theology ar for
religions worship or for any religious astivity,

“(h) Utilities: If an institution has anyv building or facility that
is used in whole or in part for the teaching of rel
or for religious worship or for any religious ac
may not be used to pay utilities bills unjess the
eilities are separately metered.  If buildings or facilities used for
us puirpose deseribed in the preceding sentence are sep-
arately metercd, the cost of providing heat, electricity, and water to
those buildings or farilitics cannot be paid with State funds.

“(6) Capital Construction and Improvements: If State funds
are used to construet a new building or facility or te renovate an
existing one, the building or facility may not be used for the
teaching of religion or theology or for religious worship or for any
religious activity at any time in the future.”

any religio

Regulation 01,03.06A. Bec n. 4, supra.
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sider the several relevant factors identified in prior
decisions:

(1) First is the character of the aided institutions,
This has been fully deseribed above.  As the District
Court found, the eolleges perform “essentially secular
edueational funetions,” 387 F. Supp., at 1288, that are
distinct and separable from religious activity. This find-
ing. which 1g a prerequizite under the “pervasive sectari-
anistn’’ test to any state aid at all, is also important for
purposes of the entanglement test beeause it means that
secular activities, for the most, can be taken at face
value.  There is no danger, or at Jeast only a substan-
tially reduced danger, that an ostensibly secular activ-
itv- the sty of biology, the dcarning of a foreign
language, an athletie event—will actually be infused
with religious content or significance.  The need for
close surveillanee of purportedly sccular aectivities is
correspondingly reduced.  Thus the Distriet Court found

to investigate the conducet of particular elasses of educa-
tional programs tiv determine whether a school is at-
tempting to indoctrinate its students under the guise of
secular education.” Id., at 1289, We eannot say the
District Court erred in this judgment or gave it undue
significance. The Court took preecisely the same view
with respect to the aid extended to the very similar insti-
tutions in Tilton. 403 U, 8., at 687 (plurality opinion).
see also Hunt v. MeNair, supra, at 746,

(2) As for the form of aid, we have already noted
that no particular use of state funds is before us in this
case.  The proeess by which aid is disbursed, and a use
for it chosen, are before us.  We address this as a matter
of the “resulting relationship” of sccular and religious
authority. )

(3) As noted, the funding process is an annual one.
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The sudsidies are paid out cach vear, and they can be
put to annually varving uses. The colleges propose par-
ticular usges for the Comneil's approval, and, following
experditure, they report. to the Connedl on the use to
which the funnds have been put.

The District Court’s view was that in the light of the
character of the aided institutions, and the resulting
abeenee of anv need “to mvestigate the conduet of par-
ticular elasses,” 387 F, Supp., at 1259, the annual nature.
of the subsidy was not fatal. In fact, an annual, on-
going relattonship had existed in T'dtor, where the Gov-
erhment retained the right to ingpeet subsidized buildings
for scetarian use, and the ongoing church-state involve-
ment hud been even greater i Hundt, where the State
was actually the lessor of the subsidized facilities, retain-
ing extensive powers to regulate their use. See 387 F,
Supp.. at 1290,

We agree with the Distriet Court that “excessive en-
tanglement” does not necessarily result from the faet
that the subsidy 18 an annual one. Tt is true that the
Court favored the “one-time, single-purpose” construe-
tion grants in 7'ilton because they entailed “no continu-
ing finaneial relationships or dependencies, no annual
audits, and no government analysis of an institution’s
expenditures.” 403 U, 8. at 688 (plurality opinion).
The present aid program cannot eclaim these aspeets,
But if the question is whether this ease is more like
Lemon I oor more like Tilton—and surely that is the
fundamental question before us—the answer must be
that it is more like Tilton.

Tilton is distinguishable only by the form of aid. We
eannot discount the distinetion entirely, but neither ean
we regard it as deeisive.  As the Distriet Court pointed
out, ongoing, annual supervision of college facilities was
explicitly foreseen in Tilton, 405 U. S., at 675; sec also

.
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id., at 669 (opinion of WHITE, J.), and even more so in
Fount, 413 UL 80 at 7390-740, 745-740,  Tilton and Huit
wotld be totally indistinguishable, at least in terms of
atnual supervision, if funds were used under the present
statiize to build or maintain physieal facilities devoted
to secular use.  The present statute contemplates annual
decisions by tlie Couneil as to what is a “sectarian pur-
activities of the colleges are casily separated.  Occasional
audits are possible here, but we must aceept the District
Court’s finding that they would be “quick and non-judg-
mental.” 387.F. Supp., at 1206, They and the other
contactz between the Couneil and the colleges are not
likely to be any more entangling than the inspeetions
and audits incident to the normal process of the colleges’
acereditations by the State,

While the form-of-aild distinetions of Tilton are thus
of questionable importance, the character-of-institution
digtinetions of Lemon I are most impressive. To reit-
erate a few of the relevant points: the elementary and
seconidary schooling in Lemon eame at an impressionable
age; the aided schools were “under the general super-
vision™ of the Roman Catholic diocese: each had a local
Catholie parish that assumed “ultimate financial respon-
sibility™ for it: the prineipals of the schools were usually
appointed by church authorities; religion “pervade[d]
the sehool system™; teachers were specifically instrueted
by the “Handbook of School Regulations” that “[r]eh-
gious formation is not confined to formal courses: nor
1s 1t restricted to a single subjeet area.,” 403 U. S, at
617 618, These things made impossible what is erucial
to a nonentangling aid program: the ability of the State
to identify and subsidize separate secular funetions car-
ried out at the school, without on-the-site inspections
being necessary to prevent diversion of the funds to
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sectarian purposes.  The District Court gave primary
inpoftance to this consideration, and we cannot sayv it
erred,

{4) As for political divisiveness, the Distriet Court
recognized that the aunual nature of the subsidy, along
with its promise of an inereasing demand for state funds
as the colleges” dependeney grew. aggravated the danger
of “[plolitical fragmentation . . . on religious lines.”
Lemon [, 403 UL 5., at 623, Nonedheless, the District
Conrt found that the program “does not create a sub-
stantial danger of political entanglement.” 387 F. Supp.,
at 1201, Several reasons were given. As was stated in
Tilton, the danger of politieal divisiveness is “sub-
stantially less”™ when the aided institution is not an
elementary or secondary school, but a college, “whose
student constituency is not foeal but diverse and widely
dispersed.” 403 T, 8, at 688-68). Furthermore, po-
litieal divisiveness is diminished by the fact that the aid
is extended to private colleges generally, more than two
thirds of which have no religious affiliation; this is in
sharp contrast to Nyquist, for example, where 95% of
the aided schools were Roman Catholie parochial schools.
Finally, the substantial autonomy of the colleges was
thought to mitigate political divisiveness, in that contro-
versiez surrounding the aid program ur> not likely to
involve the Catholie Church itself, or even the religious
character of the schools, but only their “fiseal responsi-
bility and educational requirements.” 387 F. Supp., at
1290-1291.

The Distriet Court’s reasoning sceins to us entirely
sound.  Onee again, appellants urge that this case is
eontrolled by previous cases in which the form of aid
was similar (Lemon [I; Nyquist; Levitt), rather than

the smme (Titon,; Hunt)., We disagree. Though in-



O

ERIC

Aruitoxt provided by Eic:

2= ROEAMER + MARYLAND PUBLIC WORKS BIw
disputzbly relevant, see Lemon 1, 403 T, 8., at 623-624,
the annual nature of the aid cennot be dispositive.  On
i one bk, thie Conet s struel doirna “permanent.”
nonannual tax exemption, reasoning that “the pressurc
for frequent enlargement of the rolief is predictable”
as it alwavs is. Committce for Public Education & Re-
ligious Liberty v. Nyquist, 413 U. 8., at 797. On the
other hand, in Tilton it has upheld a program for “one-
time, single-purpose” construction grants, despite the
fact that such grants would, in fact, be “gnnual,” at least
insofar as new grants would be annually applied for.
See Lemon F403 1708, at 669 (opinion of WaitE, J.).
Our holdings ave better reconeiled in terms of the char-
acter of the aided institutions, found to be so dissimilar
as hetween those congidered in Tilton and Hunt, on the
one land and those considered i Lemon [, Nyquist, and
Levitt, on the ather.

There is no exact science in gauging the enitanglement
of church and state. The wording of the test, which
speaks of “ercessive entanglement,” itself makes that
cloar. The relevant factors we have identified are to be
considered “eumulatively™ in judging the degree of en-
tanglement.  Tilton v. Richardson, 403 U. 8., at 685,
They may eut different ways, as certainly they do here,
In reaching the conelusion that it did, the District Court
gave dominant importanee to the character of the aided
institutions and to its finding that they are eapable of
separating secular and religious functions,  For the rea-
cons stated above, we cannot say that the emphasis was
misplaced, or the finding crroneous.”

S We have diseussed in the text only the constitutionality of the
amended statute. Our approval of that statute does not dispose of
the elaim, made in the Distriet Court, that the colleges must re-
fund amount= paid in 1971 nnder the unamended statute.  As noted,
the Distriet Court rejected this elaim on the authority of Lemon I1.
See n. 11, supra. While their position is not entirely clear to us,
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The judgment of the District Court is affirmed.

It is so ordered.

appeilat= do not apuiear 1o ehadl

enge s aspest of the Disiriet
Court raling.  They

in thi= Court that “the appellee insti-
tations shonld be required 1o retund all pavments not enjoined upon
tend i miotione g applications” Brief for Appellant= 76 (emphasis

wided). There were no “motions or applications,” indeed no suit
at all, annd weld after the 1971 payments had been made.  Appel-
lnts nl=o spend of repayments: being necessary in order that there
he some remedy s (o publie funds paid 1o the appellee institutions
during at least three fizeal vears (1972-1073, 19731074, 1974-1975)."

T

Id., at 79-80. From these statements, and from the faet that ap-

vigor-
otz offorts to enjoin payment and preserve the status quo pending

their efforts to enjoin sueh payments. Seen, 7, supra,

In any event, the Distriet Court’s ruling with respeet to the
1071 puyments was elearly in keeping with Lemon 1, Tn thut ease,
thi= Court identificd two considerations primarily relevant to the
fuestion of retroactive remaod

v: (1) the reazonableness and degree of
relianee by the institutions on the pavments, and (2) the necessity
of refunds= to proteet the substantive con:
Belomer wiz, if anvthing, s

titntional rights mvnlved.
reasonable in Lemow, where at loast a
suit hail heen filed prior to the time the relianes accurred. The
degree of relianee was also, if anything, less in Lemen. There the
volleges had not vet received the funds in question, but had simply
inenrred expenses in expeetation of reeciving them. ‘The funds in
question here long sinee have been paid out to, and spent by, ihe
colleges.  As for the protection of substantive eonstititionnl rights,
the =eparation of chureh and stute may well be better served by not
putting the State of Marvland in the pasition of a judgment creditor
of the appellee eolleges. Cf. Walz v. Tar Commission, 397 U. 8,
at 674,
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QUIST joins, coneurring in the judgment.

While 1T join in the judgment of the Court, I am
unable to eonear in the plurality opinion substantially
for the reasons set forth in my opinions in Lemon v,
Kurtzman, 403 U, 8, 602 (1971) (Lemon I), and Com-
mittee for Public Education v, Nyquist, 413 U. 5, 756
(1973). T am no more reconciled now to Lemon I than
I was when it was deeided.  See Nyquist, supra, at 820
(opinion of Wrirte, J.). The threefold test of Lemon [
imposes unneeessary, and, as 1 believe today’s plurality
opinion demonstrates, superfluous tests for establishing
“when the State's involvement with religion passes the
peril point” for First Amendment purposes. Nyquist,
SU T

“It is enough for me that the [State is] financing a
separable secular funetion of overriding importanee in
orcler to sustain the legislation here challenged.” Lemon
I, supra, at 664 (opinion of WwiTE, J.). As long as
there 1s a secular legislative purpose, and as long as the
primary effect of the legislation is neither to advance
nor inhibit religion, I gee no reason--—particularly in light
of the “sparse language of the Establishment {‘lause,”
Commitlee for Public Education v. Nyquist, supra, at
820—to take the constitutional inquiry further. Sce
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Tomon T.osupra, at 661 copinton of Witere, J: Nyyuist,
sipri, at S topinion of Wearre, Join However, sinee
1950, the Comrt has added a third element to the -

quiry: whether there 1= 7an exeessive government en-
tanalemient with religion,” Weals v, Tar Comm'n, 307
U= 64, 674 T have never anderstood the eonstitu-
tional foundation for this added element: it 1s at onee
Buth insolubly paradosieal. see Leman T supra, at 668,
] cas the Conrt has conceded from the ontset-—u
“Hlurred, fdistinet and variable barrier,” Lemon 1403
U= at 614 It iz not elear that the “weight and
contours of entanglement as a separate constitutional

eriterion.” Nuguist, supra, at 822 are any more settled
now than when they first surfaced.  Today's plurality
opinion leaves the impression that the eriterion really
may not be “separate’ at all. In affirming the Distriet
Court’s conclusion that the legislation here does not
ereate an “exeessive entanglement™ of chiureh and state,
the pherality emphasizes with approval that “the Dis-
triet. Court. gave dominant importanee w the character
of the aided institutions and to its finding that they are
capable of separating seeular and religious functions.”
Ante, at 28, Yet these are the same factors upon which
the plurality focus in coneluding that the Maryland leg- .
islation satisfies the first part of the Lemon I test: that
on the record the “appellee colleges are not ‘pervasively
soctarian.’ " ante, at 17, and that the aid at issue was
capable of, and is in fact, extended only to “the seeular
side” of the appellee colleges’ operations.  Ante, at 21
It is unclear to me how the first and third parts of the
Lemaon T otest are substantially different.*  The “exces-

*Our prior eases demonsirate that the question of whether aid
programs sitizfy ive entanglement” test depends at least
fo =ome extent an the degree to which the Court accepts Iower
courts’ findings of fact, Cf, e g, Lemon I, supra, at G65-667

the “exe
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sive entanglement” test appears no less “curious and
mystifving” than when it was first announced.  Lemon
[, supra, at 666,

I se¢ no reason to indulge in the redundant exereise
ent label. No one in this ease challenges the District
Court’s finding that the purpose of the legislation here
is secular. Anfe, at 16, And 1 do not disagree with the
plurality that the primary effect of the aid program is
not advancement of religion. That is enough in my
view to sustain the aid programs against constitutional
challenge, aned T would say no more.

{opinion of WHTE, J.); Meek v. Pittenger, 421 U, 5. 349, 392
{epinion of REHNQUIsT, J.) (1975).

37



SUPREME COURT OF THE UNITED STATES

No. 74-730

John €. Roemer, ITT, ot al.,
Apprllants, On Appeal from the United
States Distriet Court for

Board of Public Works of | the District of Maryland.
Marvland et al.

[June 21, 1076]

M, Jestice Brexyax, with whom Mg, Justice Mag-
SHALL joins, dissenting.

1 agree with Judge Bryvan, dissenting from the judg-
ment under review, that the Maryland Act “in these
instanres does in truth offend the Constitution by its
provisions of funds, in that it exposes State money for use
in advancing religion, no matter the vigilance to avoid
it.” 387 F. Supp.. at 1298 (emphasis in original). Each
of the institutions is a church-affiliated or ehurch-related
body. The subsidiary findings concerning the role of re-
ligion on each of the eampuses, summarized by the plu-
rality opinion, ante, at 17-20, conclusively establish that
fact. In that circumstance, T agree with Judge Bryan
that “[o]f telling decisiveness here is the payment of
the grants directly to the colleges unmarked in pur-
pose, . . . Presently the Act is simply a blunderbuss dis-
charge of public funds to a church-affiliated or church-
related college.” Id., at 1208-1299. In other words,
the Act provides for payment of general subsidies to re-
ligious institutions from public funds and T have here-
tofore expressed my view that “[g]eneral subsidies oz re-
ligious activities would, of course, constitute impermis-
sible state involvement with religion.” -Walz v. Taz
Commission, 397 U. S. 664, 690 (1970) (BrReNNAN, J.,
coneurring). This is because general gubsidies “tend to

(W]
cC
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promote that type of interdependence between religion
and state which the First Amendment was designed to
prevent.” Abington School Dist. v. Schempp, 374 U. S.
203, 236 (1963) (Bren~Nan, J., coneurring). “What the
Framers meant to foreclose, and what our decisions under
the Establishment Clause have forbidden, are those in-
volvements of religions with secular institutions which . . .
serve the essentially religious activities of religious in-
stitutions.”  Id., at 294-295,

The history of the bitter controversies over public
subsidy of sectarian educational institutions that began
soon after the Nation was formed is recited in my sep-
arate opinion in Lemon v. Kurtzman (Lemon I), 403
(. 8 602, 642 (1971). My reasons for concluding in
Lemon [ that all three statutes there before us impermis-
sibly provided a direct subsidy from public funds for ac-
tivities carried on by sectarian educatioral institutions
also support my agreement with Judge Bryan in this
case “that an injunction should issue as prayed in the
complaint, stopping future payments under the Mary-
land Act to the [appellee] colleges.” 387 F. Supp., at
1300. 1 said in Lemon I, 403 U. 8., at 659-660:

“] believe that the Establishment Clause for-
bids . . . Government to provide funds to sectarian
universities in which the propagation and advance-
ment of a particular religion are a function or pur-
pose of the institution . . ..

“I reach this conelusion for [these] reasons . .. :
the necessarily deep involvement of government in
the religious activities of such an institution through
the policing of restrictions, and the fact that sub-
gidies of tax monies directly to a sectarian institu-
tion necessarily aid the proselytizing function of
the institution . . ..
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“1 do not believe that [direct] grants to such a
sectarian institution are permissible, The reason is
not that religion ‘permeates’ the secular education
that is provided. Rather, it is that the secular edu-
cation is provided within the environment of re-
ligion ; the institution is dedicated to two goals, sec-
ular edueation and religious instruction. When aid
fluws directly to the institution, both functions
benefit.”  ( Emphasis in original.)

The discrete interests of government and,religion are
mutually best scrved when each avoids too closé a prox-
imity to the other. “Tt is not only the nonbeliever who
fears the injection of sectarian doctrines and controver-
sies into the civil polity, but in as high degree it is the
devout believer who fears the secularization of a creed
which becomes too deeply involved with and dependent
upon the government.” Abington School Dist. v.
Schempp, supra, at 259 (BRENNAN, J., concurring). The
Maryland Act requires “too close a proximity” of govern-
ment to the subsidized sectarian institutions and in my
view creates real dangers of the “secularization of a
creed.” Ibid.; Lemon I, at 649 (opinion of Brewn-
NaN, J.).

Unlike Judge Bryan, 387 F. Supp., at 1300, I would
also reverse the District Court’s denial of appellants’
motion that the appellee institutions be required to re-
fund all payments made to them, I adhere to the views
expressed in Mr. Justice Douglas’ dissent, which 1 joined,
in Lemon v, Kurtzman (Lemon IT), 411 U. 8. 192, 209
(1973):

“There is as much a violation of the Establish-
ment Clause of the First Amendment whether the
payment from public funds to sectarian schools in-
volves last yecar, the current year or next year. . ..

40



4 ROEMER v. MARYLAND PUBLIC WORKS BD.

“Whether the grant is for . . . last year or at the
present time, taxpayers are forced to contribute to
sectarian schools a part of their tax dollars.”

1 would reverse the judgment of the Distriet Court and
remand with directions to enter a new judgment per-
manently enjoining the Board of Public Works of the
State of Maryland from implementing the Maryland Act,
and requiring the appellee institutions to refund all pay-
ments made to them pursuant to the Act.
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MR. JusTicE STEWART, dissenting.

In my view, the decisive differences between this case
and Tilton v. Richardson, 403 U, 8. 672, lie in the nature
of the theology courses that are a compulsory part of
the curriculum at each of the appellee institutions and
the type of governmental assistance provided to these
church-affiliated colleges. In Tilton the Court empha-
sized that the theology courses were taught as academic
subjects,

“Although all four schools require their students to
take theology courses, the parties stipulated that
these courses are taught according to academic re-
quirements of the subject matter and the teacher’s
concept of professional standards. The-- parties
also stipulated that the courses covered a range
of human religious experiences and are not limited
to courses about the Roman Catholic religion. The
schools introduced evidence that they made no
attempt to indoctrinate students or to proselytize.
Indeed, some of the required theology courses at
Albertus Magnus and Sacred Heart are taught by
rabbis.” Id., at 686-687. '

_ Here, by contrast, the Distriet Court was unable to find
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that the compulsory religion courses were taught as an

academic discipline.
“[T1he hiring patterns for religion or theology de-
partinents are a special case and present a unique
problem, All five defendants staff their religion or
theology departments chiefly with clerics of the
affillated church. At two defendants, Western
Maryland and Mt. St. Mary's, all members of the
religion or theology faculty are clerics. The prob-
lem presented by the make-up of these departiments
is obvious. Recognition of the academic freedom of
these instructors does not necessarily lead to a con-
clusion that courses in the religion or theology de-
partments at the five defendants have no overtones
of indoctrination.

“The theology and religion courses of each de-
fendant must be viewed in the light of that shared
objective [of encouraging spiritual development of
the students]. While most of the defendants do
not offer majors in religion or theology, each main-
tains a vigorous religion or theology department,
The primary concern of these departments, either
admittedly or by the obvious thrust of the courses,
is Christianity. As already noted, the departments
are staffed almost entirely with clergy of the affili-
ated chureh. At each of the defendants, certain of
these courses are required.

“, .. [A] department staffed mainly by clerics of
the affiliated church and geared toward a limited
array of the possible theology or religion courses
affords a congenial means of furthering the second-
ary objective of fostering religious experience.” 387
F. Supp. 1282, 1294-1296 (emphasis in the original).
In the light of these findings, I cannot agree with the
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Court’s assertion that there is “no constitutionally sig-
nificant distinetion” between the colleges in Titon and
those in the present case. Ante, p. 21. The find-
ings in Titon clearly established that the federal build-
ing construction grants benefited academic institutions
that made no attempt to inculcate the religious beliefs of
the affiliated church. In the present case, by contrast,
the compulsory theology courses may be ‘“devoted to
deepening religious experiences in the particular faith
rather than to teaching theology as an academic disci-
pline.” 387 F. Supp., at 1288, In view of this salient
characteristic of the appellee institutions and the non-
categorical grants provided to them by the State of
Maryland, I agree with the conclusion of the dissenting
member of the three-judge court that the challenged
Act “in these instances does in truth offend the Con-
- stitution by its provisions of funds, in that it exposes
State money for use in advancing religion, no matter the
vigilance to avoid it.” Id., at 1298 (emphasis in the
original).

For the reasons stated, and those expressed by MR.
Justice BRENNAN and MR. Jusrice STeEVENS, I dissent
from the judgment and opinion of the Court,
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MR. JusTICE STEVENS, dissenting.

My views are substantially those expressed by Mr.
JusTice BrenNNAN. However, I would add emphasis
to the pernicious tendency of a state subsidy to tempt
religious schools to compromise their religious mission
without wholly abandoning it. The disease of entangle-
ment may infect a law discouraging wholesome religious
activity as well as a law encouraging the propagation of
a given faith,
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