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In lq71. A NI Ind statute was enacted that authorizes the pay-
nwnt r funds to :tow private institution of higher learningSIaTP

wiiltt the State that meets certain minimmim criteria, and re-
from awarding "only seminarian or theological degrees."

The :nd is in the form of an annual lisezd year subsidy To qualify-
ing colleges and univet.ities, based upon the number of .ctudents,
excluding those in seminarian or theological academie programs .
The grants .ire noncategorical but may net, under a
added in 1972, "be utilized by the institutions for sectarian pur-
poses," The assistance program is primarily administered by
the M,4ryland Council for Higher Education, which, ita order to
insure compliance with statutory restrictions, (1) determines
whether an applicant institution is eligible at all, or is one "awara-
ing primarily theologicA or seminary degrees," and (24 requires
that eligible institution's 'not use funds for sectarian' purposes. At.

the end of the fiscal year the recipient institution must make a
report and separately identify !be aided nonsectarian expenditures,
subject to the Council's verificatM if necessary. This suit WAS
brought by appellants, four individual Maryland citizens and tax-
payers, who challenged tke statutory scheme as violative of the
Establishment Clause of the First Ammdment and claimed that
a)pellees, four colleges -affiliated with the Boman Catholic
Church, were constitutionally ineligible for the state aid. The
District Court, applying the three-part requrement of Lemon v.
Kurtzman, 403 U. S. 6',02 (viz., state aid Rich us thi8 must have a
secular purpose, a primary effect other than the advancement of

no tendency to Mangle the Stale exmssively
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church ,dliairs), uphehl the st :old denied app lief.

The coon found that . despite their !urinal allthation with the
lhiman catholic Church, appellee colleges are not -pervasively

,ect crim." The venr also imnal that aid was S fact extended
-the secular side,- havnig taken cogniLance at the statu-

tory proliMumi against sectarian use, and the couneil's
oe enforcement of that prohibition. The eourt also found

ii) -lbcro no necessity for state officials lo investigate the
rotiiktrl 01 particular obis.ses of edueational programs to determine

wk,ellter a school, is attempting to inauvirmafo ifs students onder

the c=nii-c of :=WolLa cdthation." and that "excessive entanglement"
does not necesstrilv result from the fart that the subsidy is on

ari annual basis. Though oceasioniai audits arc possible to verify

the sectarian purposes oi experahtitics, tho District Court found

that 'Ivey would be ";puck and noniudgmental." Held: The

judgment is irmmd hm 7-229 (o

(ftpirtion of '1Vitag1.).

3S7 i 12S2, affinticel,

= , J.); 1-3

Ma usrvici: 1,3LictixtruN, paneo THE blifimi Jurico and
PowEia, concluded tsa iL. Nlaryboal Aet does not,

uner the standar& set by Lemon V ii:urtzman, supro, at fil2-013,

violate the 1.:stabli.kmeot i2lause. Pp, 7-22n.

(a) The first part of Lcoton':, threv-prortiged tv

here, since appellants do not challenge the District Conit'crtinding
that the Milryland aid program is the sekailar 0110 of supporting

tic 1mgher education pe;Lemity, as an economic alternative to

ublic system. P. 16.
l'he aol tinder tlarr Ma 'hind ,itafttte does not

Li: trIuuisily itiemt sJ Idi ticiiig riIglot1 under the refinement

of (Ile test added by Ilait MesVmtir, 7:34, 74:3, that aid

has such sai effect "when ir flows to an institution in whick re-
ligion is so pervasive that a subsfitiittal portion of its fitnctions are

subsumed in. the religions, mission or when it tint& a speeitieally

rdigioias stet vit ir in otherwise substantially secular setting."

Here the District (Vart's lin:ding that appellee colleges are not
"pervasively sectarian" wail supported by a number of subsidiary
findings concerning thr roln of relighm on the college campuses,

Such liudings arc not dearly erroneona, and the general picture,

that the District Cnurt has painted of the appellee insfitutions Is

unilar in almost all respects to that of the thurth-ttfliliated col-
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SO:thus

liTes ioiiiilired n V. ki1i nrdann. 41)3 I S. 672. al /font
V. McNair, supra. P. 1Z-2I

(i,) 'rho District Court aEnus unrirntl iuuinultulcd hal the other
aspect of tlw 'primary Oleo" t yas nuitfird, L that
fact is eNtemkil only to -IV socula nupro, requires
only that state funds not be used to support -cifically rehgions
activity,- AO it is elear thztt the funding proarant here meets
Chic requirone The statute forhiiis use at
tartan purposes," and the prohibition appe'ars 'It least a8
broad as the constitutional prohibition announced lit HUnt. Pp.
2p23.
ki) wht :nt is:, take of rho relevant: factors corii5idened

by the District Collet, its conclusion that the Allaryland scheme
does not foster au excessive entanelement With reheat] unist
upheld The colleges, :e.; the coon found, perform -"essentially
Aectil;tr talneational funetions." fh fact thlit tbe Athsidy is :an
animal one does not neeessarily implicate 'excessive entangle-
mem," the aid program\ here more closely resembling that found
Constitlit ion:Illy a rce p table in Tilton v. Richardson, supra,
than than, foirini unacceptable in Lcnion, supra, Though occa-
sional audits are po.s.sihlit herr they and other eontaen4 lwbiveen
the C'ouncil and the collerr,es are not likely to be moire entangling
than inspections and audits iavolye4 in the course of normal col-
lege accreditations. And, here 'unlike the sitimtion in Lemon,
the State can identify and subsidize separate secular sehool fume-
tions without on-site inspections. Finally, with respect to po-
htieal di i,l the District Court correct/1y found thz-it the
N1aryland program did not create a substantial (linger of poliirtical
entanglement, the court having properly stressed the facts that
the aided institutions tro rolloge, not elementary or secondary
schools; that aid is extended to colleges generally, more than two-
thirds of which have tito religious affiliation; and that the four
coHeges are substantially autonomous. Pp. 23--28.:

MR. JUSTICE WHITE, joined by MR. JUSTICE RE11.7. VIST, con-
elinfed that there is no violation of the Establishment Clause
where, MS in this ease, there is a secular legislative purpose and
the primary effect of the legislation is neither to advailee nor
inhibit religion. There is no reason to pursue the constitntional
int-miry fin-flier. See Lcmon c. Kurtzman, 403 U, S. (102, at 061
(opinion of WHAM J,); Comi.iittec nor Public Educalion V Ny-
quist, 413 U, S. 756, at S13 (opinion of Wittn, J.). Pp. 1-3.

4
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SCITictr. Thip, opintoo t, Ailtryet to fnrrnal Toviolo herore pohllettfiton
Ira the 4Prelltmtnary print of the Uptted Stiit0,i Reports. ReittiorN 41re re.
ooeNted to oOttry the Reporter of PeeklothA, Supl'elllit Court of the
rnited tf!, tie, :20543, 01. VI fly typograplitviti hor
rtirntal urrrlrrru. 411 urde,r Ltirtt correct[onN titri y he tuatW heron:, the pru-
ilmlnaz7 print: goes In

SUPREME COURT OF THE UNITED STATES

No. 74-730

In C. Roenier, HI, et al.,
vilants,

Bonrd of Public Works of
Maryirand et aL

from the United
St tt District Court for
the District of Maryland.

[June 21, 1976]

JCSTACE BLACK MUN announced the judgment of
the Court aud delivered an opiMon itt s hich THE CHIEF
JUSTICE MR. JUSTICE POWELL, joined.

We are asked once again to police the constitutional
ndary between church and state. Maryland, this

be alleged trespasser. it has enacted a statute
amended, provides for annual noncategorical

grants ta private colleges, among them religiously affili-
ated institutions, subject only to the restrictions that the
funds not be used for "sectarian purposes." A three-
judge District Court, by a divided vote, refused to enjoin
the operation of the statute, 387 F. Supp. 1282 (Md.
1974), and a dirce1 appeal' has been taken to this Court
pursuant to 28 U. S. C. ;1;1253.

Tho challenged grant program was instituted by Laws
626, and is now embodied in Md. Ann. Code,

Alt, 77A, §§ 6549 (1975). It provides funding for "any
private institution of higher learning within the State of
Ya'ryland," provided the institution is accredited by the
StA,- Department of Education, was established in Mary-
land prior to July 1, 1970, maintains one or more "associ-

6
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a,t-e of arts or baccalaureate degree" progTaans, and
refrains from a arding "only seminarian or theological
degrers Tlw aid is in the form of
an an ntizil &val. subsidy to qualifying colleges and

tj The forinula hy which each institution's
entitlement is vomputed has been changed several times
and is not independently at, issue herr-. It now provides
for a qualifying institution to receive. for each full-tiine
student (excluding students enrolled in seminarian or
theological academie programs), an amount equal to 15%
of the State's per full-time pupil appropriation for a
student in the state college system. Id, § 67. As first
maeterl, the grants were completely unrestricted. They
remain noncategoriral in nature, and a recipient institu-
tion ?nay put them to whatever use it prefers. with but
one exception. In 1072, following this Court's decisions
ill Lemon V. Kurtzman. 403 IT. S. (302 (1071) ( Lemon I),
atul Tilton Richardson. 403 U. S. 072 (1071), § GSA
was added to the statute Iw Laws of 1972, c 534. It
provides:

'None of the moneys payable under this
shall be utilized
purposes."

The administration of the grant program is entrusted
to the State's Board of Public Works "assisted by the
:\faryland Council for Higher Education." These bodies
aro to adopt "criteria and procedures .. for the imple-
mentation and administration of the aid program."
They are specifically authorized to adopt "criteria and

the institutions for sectarian

' A 1974 amendment to the statute, Laws of 1974, c. 585, further
requires that all atded institution:
"shall submit till nciv programs and major alteration of programs
to the Maryland Council for Ihgher Education for its review and
recommendation regarding their initiation." Md. Arm. Code, Art.
77A, §66 (c) (1975).
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procedures- governing the method of application for
grants and of their disbursement. the verification of
degrees confern4l, arid the "submission of reports or data
concerning the utdimtion of these moneys by [the aided

I

institutions.- GS.' Primary responsibility for the pro-
gram rests with the Council for I figher Education, an
appointed conunissm which antedates the zud program,
which has numerous other responsibilities in the educa-
tional field, and which has derived from these a "con-
siderable eNportise as to the character ahd functions o

various private colleges and 1111 iver:!itieS in the State.','
:37 P. Supp at l285.

The Council performs what the District Court de-
`lirql as a "two-step screening process" to insure com-

pliance with the statntory restrictions on the grants.
First, it determines whether an institution applying for
aid is eligible at all, or is one "awarding primarily theo-
logical or seminary degrees." " Several applicants have
been disqualified at this stage of the process. 387 F.
Supp., at 1289, 1296. Secoml the Council requires that
thnc( institutions that are eligible for funds not put

2 Section OS provides in full:
The Board of Public Works issisted by the Maryland Council

for Higher Education shall Adopt criteria and procedures, not in-
conistent with this subtitle, for the impkmentation and administra-
tion of tho aid program provided for by this subtitle, including but
not limited to criteria arid procedures for the submiKsion of applica-
tions fur atd under this subtitle, for the verification of degrees con-
ferred fiy the applicant private institutions of higher education, for
the submission of reports or data concerning the utilization of these
moneys by such institutions, and for the method and times during
the fiscal year for paying the aid provided for by this subtitle."

' The requimocnt, as found by the District Court, that an aided
institution not award "primarily" theological or Aminary degrees

apparently an expansion, made by the Council in the exercise of
its administrative powers, e,ve D. 2, supra, of the statutory require-
ment that the institution not :iward "only" sinli degrees.
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them te aiiv sectarian use. An lication mus by
aici)! i

wiisl by an affidavit of the' juititu1tiuii 's chief
executive uElicer statflig that the funds ivill not be used
for syetarian flhFi oses, awl by a description of the specific
uonseetarian uses that are planned.' These niay be
changed Oldy after written !laic( to the Council.
the end of the fiscal year the institutian must file a

"t"tiliation of Funds Eeport" describing and iten
the use of the hinds. The chief executive officer must
certify Ow ryport and also file his own "Post-expendi-
ture Afiiihvit,- Stating that the funds have not been
put to sYrtarian The recipient institubot
111Pr require(' to soffrof4ato state funds in
revenue account' and to identify aided
expendit tires separately in its budget. It must r

ntlicient ductilOclitatmn of the State hinds
it verificatit in by the Council that funds Were not

spent for stctarian purt)uses." Any qttestion of sectarian
use that limy arise is to he resolved by the Council, if
possible, oil the hasis of information submitted to it by
the institution an:I without actual examination of its
hooks. Failing that. a "verification or audit" may be

alertaken. The District C mtrt found that the audit
would be "quirk and non-judgmental,- taking one day
or less, 387 F. Supi at 121/ti_'

4 The District Court in ir npinion described the procedures that
the Conmil to that point lind evolved for administering the slatnte.
Th1.f-:0 have sinee heen SOt t and expanded upon in formal Rules
and Regulations adopted hv the Board of Public. Works on ,Tamiary
7, 1070. They are entitled "Criteria and Procedures for
Nonpohlie Institutions of Higher Education," and they appear
111 1110 Maryhtlid Register, Vol. 2, No. 24. at 14S4-1486 (Oa. 29,
1975). Th, description of the funding procedure given in the text,
as well as the quoted phrasings, are drawn from these regulations.
We take judicial notice of them.

'flegulalkin 01.03.05 I. provides in part:
"Any verifiridion of audit shall be condueted ,u ith the greatest

fur-
ial
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In 1971, $1,7 mi illim was disbursed to 17 private
institutions in Alaryland. The disbursements were un-
der the statute as originally enacted, awl were therefore
not subject to §tiSA's specific prohibition on sectarian
use. Of the 17 instil ntioip; five were church related,
and these received $525.000 uf the S1.7 in flliuii A total
of :51,5 niflioti W-3c to lie awarded to LS inst itutiotis in
1972, the second Year of the grant program; of this
amount. $60:3,009 was to gu to church-related institu-
tions. Before disbursement, however, this suit, chal-

the grants as in violation of the Establishment
CI:Luse of the First Amendment, Wns filed." 'The $603,-
000 was placed in escrow and was so held until after
the entry of the District Court's Judgment on October 21,
1074: These and stthsequent awards, tfiprefore, are
subject to § GSA and to the Council's procedures for
insuring compliance therewith.

Plaintiffs in this suit, app Ilauits ht're, are four in-
dividual Alaryland citizens and tqpayrs i'. Their com-

possible speed and the least possible disrnptioit of the n- itution's
activities and shall he strictly limited to such information and
data as is necessary to determine whether or not t Iv! sectarian usage
prohibition has been violated.'

" Thv command of the First Amendment that s shall
Ike no law respecting an establishment of religio " is applicable

to the States through the Due Prores Clatv;e of the Fourteenth
Amendment. See Everson v. Hoard of Education, 330 U. S. 1,

(1017i ; Cantwell v, Connyclicut, 310 U. S. 296, :303 (1940).
7 Some of the c6crow funds have heen paid out since the entry of

the District Court's judgment. Appellants sought an order enjoin-
ing these pilyments pending appeal, hut this was denied, first by
the Distriot Court and then by this Court. 419 U. S. 1030 (1974).

Two organizations, American Civil Liberties Union Of Mary-
land aml Protestants and Other Americans United for Separa-
tion of Church and State, were also plaintiffs in this 8uit at its
outset. They were dismissed, however, for lack of standing. 3s7
F. Stipp., at 1284 n. 1.

1 0
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plaint sought a declaratior if the statute's invalidity,
an order enjoining payments under it to church-affiliated
institutions. and a declaration that the State was en-
titled to recover froni 'such institutions any amounts
already disbursed. App_ 10. In addition to the re-
sponsible state officials, plaintiff-appellants joined as
defendants the five institutions they claimed were eon-
stitut ionally ilieligibk for this form of aid: Western
Maryland College. College of Notre. Datne, Mount Saint
Mary's College, Saint Joseph Co liege, and Imyola Col-
lege. Of these, the last four are affiliated with the
Roman Catholic Church; Western Maryland, was a
Methodist affiliate. The District Court ruled with re-
spect to all five. Western Maryland, however, has since
heen dismissed as a defendant-appellee. We are con-
cerned, therefo - only with the four Roman Catholic
affiliates!"

After carefully assessing the role that the Catholic
Church plays in the lives of these institutions, a matter
to which we return in greater detail below, and applying
the three-part requirement of Lemou I, 403 U. S., at
612-613, that state aid such as this have a secular pur-
pose, a primary effect other than_ the advancement of
religion, and no tendency to entangle the State exces-
sively in church affairs, the District Court ruled that-
the amended statute was constitutinal and was not to
he enjoined. The court considereti the original, un-
amended statute to have been unconstitutional under
Lemtm, I, but it refused to order a refund of amounts

9 The Governor, Comptroller, and Treasurer of the State of Mary-
land were named as defendants, as well as the Board of Public
Works.

to One of the four institutions, Saint Joseph College, has become
defunct since the filing of the suit. It remains a party only insofar
as the plaintiff-appellants seek to compel it to repay to the State
the funds it received in 1971.
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there_lfore paid out, reascniilig that any refund was
barred lw the deision in Lemon V. Kurtzman, 411 U. S.
192 (1973) (Lenon ii)" The District Court there-
fore denied all relief. This appeal followed. We noted
probable juris(fietion. 420 U. S. 922 (1975),

II
A system of government that makes itself felt as

pervasively as ours could hardly be expected never to
cross paths with the church. In fact, our State and
Federal Governments impose certain burdens upon, ai

-iart eertain benefits to, virtually all our activities,
and religions activity is not an exception. The Court
has enforced a scrupulous neutrality by the State, as
among religions, and also as between religious and ,other
activities,'' but a hermetic separation of the two is an
impossibility it has never required. It long has been
established, for example, that the State may send a
cleric, indeed even a clerical order, to perform a wholly
secular task. In Bradfield v. Roberts, 175 U. S. 291
(1899), the Court upheld the extension of public aid to

11 Lemon II posed the question of the appropriate relief to be
ordered in Fight of Lemon 1 invalidation of the Pennsylvania pri-
vate school aid statute. Future payments under that statute were
enjonicd, and there was no claim that the Constitution required the
refunding to the State of amounts already paid out. The statute's
challengers, however, did seek to enjoin the payment of funds in-
tended to reimburse aided sehools for expenses incurred in reliance
on the statute prior to its invalidation in Lemon 1. This Court
affirmed the denial of the injunction, reasoning that the payments
would not substantially undermine constitutional interests, and
that there had been reasonable reliance by the schools on receipt of
the funds, especiallv since die challengers, although they had filed
suit before the (Aliases were incurred, had dropped an attempt to
enjoin payments pending the outcome of the litigation.

"See, e. f7 Epperson v. Arkansas, 393 U. S. 97, 104 (1968);
McCollum v. Board of Education, 333 U. S. 203, 209-212 (1948);
Everson V. I3oard of Education, 330 U. S., at 15-16.

1 2
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a corporation which, although composed entirely of
members of a Roman Catholic sisterhood acting "under
the auspices of said church," id., at 297, was limited
by its corporate charter to the secular p rpose of oper-
ating a charitable hospital.

And religious institutions need not be quarantined
from public benefits that are neutrally available to all.
The Court has permitted the State to supply transpor-
tation for children to and from church-related as well
as public schools. Everson v. Board of Education, 330
U. S. 1 (1947). It has done the same with respect to
secular textbooks loaned by the State on equal terms
to students attending both public and church-related
elementary schools. Board of Education % Allen, 392
U, S. 236 (1968). Since it had not been shown in
Allen that the secular textbooks would be pUt, to other
than secular purposes, the Court concluded that, as in
Everson, the State was merely "extending the benefits
of state laws to all citizens." Id., at, 242. Just as
Bradfield dispels any notion that a religious person
can never be in the State's pay for a secular purpose,'
Everson and Allen put to rest any argument that the
State may never act in such a way that has the inci-
dental effect of facilitating religious activity. The Court
has not been blind to the fact that in aiding a, religious
institution to perform a secular task, the State frees
the institution's resources to be put to sectarian ends."

13 It could scarcely be otherwise, or individuals would be discrim-
inated against for their religion, and the Nation would have to aban-
don its accepted practice of allowing members of reliRious orders to
serve in the Congress and in other public offices.

o,..ce Hunt v. McNair, 413 U. S. 734, 743 (1973) ("the Court
has not accepted the recurrent argument that all aid is forbidden
because aid in one aspect of an institution frees it to spend its
resources on religious ends"). See also Committee for Public Educa-
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If di i. however, a ehurel could not
be protected by the police and fire departments, or have

its public sidewalk kept ill repair. The Court never
has held that religious activities must be discriminated
agaiist= in this way.

Neutrality is what is renired. The State must con-
fine itself to secular ,objecto.:,:s, and neither advance nor
impede religious activity. Of course, that principle is

easily stated than applied. The Court has taken
the view that a secular purpose and a facial neutrality
may not be enough, if M fact the State is lending direct
support to a religions activity. The State may not, for

Iple. pay for what is actually a religious education,
even though it purports to he paying for a secular One,
and even though it ',flakes its aid available to secular
and religious institutions alike. The Court also has
taken the view that the State's efforts to perform a
secular task. and at the same time avoid aiding in the
performance of a religious one, may not lead it into
such an intimate relationship with religious authority
that it appearS either to be sponsoring or to be exces-
sively interfering with that authority,'5 in Lonon.
as noted above, the Court distilled these concerns into
a threelffong tt st. resting in part on prior case law, for

tion t_t Reliqiou3 Liberty V. N/qwst, 413 U. S. 756, 775 (1973);-
Tilton v, Richards(m, 403 679 (1971) (pluralitv_i_konion);
Lemon v. Kurtzinan, 403 U. S. 002, 664 (1971) (opinidoflThrrE,
J.) ; Board of Educatiou v. Allen, 392 U. S. 236, 244 (196S); Ever-

, Board of Education, 330 U. S., at 17.
The importance of avoiding persistent and potentially frictional

eontaci betwon governmental and religious authorities is such that
tt has been held to justify the extensioh, rather than the withholding,
of certain benefits to religions organizations, 7.1e Court upheld the
exemption of such organizations from property taxation partly on
this ground. Walz v. Tax Commi.ssion, 397 U. S. 664, 674-075
(1970).

14
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the constitutionality of statntes affording state aid to
chure -related schools:

the tu e must have a secular legislative

purpose; second, Its principal or pritnary effect

must be one that iieitlier advances nor inhibits
religion finally, the statute must not foster
an excessive government entanglement with re-

ligion.' " 403 U. S.. at 612-613.

&sue M Lemon I we state-aid plans, a Rhode
Island program to grant a supplement to the sal-
aries of private, church-related school teachers teaching
secular courses, and a Pennsylvania program to reim-
burse private church-related schools for the entire cost
of secular courses also offered in public schools. Both
failed the third part of the test, that of "excessive
government entanglement." This part the Court held
in turn required a consideration of three factors: (I) the
character and purposes of the benefited institutions,
(2) the nature of the aid provided, and (3) the resulting
relationship between the State and the religious author-
ity. Id., at 615. As to the first of these, in reviewing
the Rhode :Island program, the Court found that the
aided sch0, elementary and secondary, were charac-
terized by "substantial religious activity and purpose."
Id., at 016. They were located near parish churches.
Religious instruction was considered "part of the total
educational process." Id., at 615. Religious symbols
and religious activities abounded. Two-thirds of the
teachers were nuns, and their operation of the schools

as regarded as an " 'integral part of the religious mis-
sion of the Catholic Church.' " Id., at 616. The school-
ing camo.at an impressionable age. The form of aid also
cut against the programs. Unlike the textbooks in Allem
and the bus transportation in Everson, the services of
the state-suported teachers could not be counted on to

1 5
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be purely secular. They were bound to mi religious
teaehingl; with secular ones, not by conscious design, pey-
haps, but because the mixture was inevitable when teach-
ers (themselves usually Catholics) were "employed by a
religious organization, subject to the direction and disci-
pline of religions authorities, and work[edl in a system
dedicated to rearing children in a particular faith."
at 618. The State's efforts to supervise and control the
teaching of religion in supposedly secular classes would
therefore inevitably entangle it excessively in religious
affairs. The Pennsylvania program similarly foundered.

Tbe Court also pointed to another kind of church-
state entanglement threatened by the 'Rhode Island and
Pennsylvania programs, namely, their "divisive political
potential." Id., at 622. They represented "successive
and very likely permanent annual appropriations that
benefit relatively few religious groups." Id., at 623.
Political factions, supporting and opposing the programs,
were bound to divide along religious lines. This was
"one of the principal evils against which the First
Amendment was intended to protect." Id., at 622. It
was stressed that the political divisiveness of the pro-
grams was "aggravated . . by the need for continuing
annual appropriations." Id., at 623."

In Tilton v. Richardson, supra, a companion case to
Lemon I, the Court reached the contrary result. The
aid challenged in Tilton was in the form of federal grants
for the construction of academic facilities at private col-
leges, some of them church related, with the restriction
that the facilities not be used for any sectarian pm--

if; The danger of political divisiveness had been noted by Members
of the Court in previous ras-. See Walz v. Tr= Commission, 397
U. S., at 695 (opinion of Harlan, J.); Board of Education v. Allen,
392 TT. S.. at 249 (Harlan, J., concurring); Abington School District
v. Schcmpp, 374 U. S, am, 307 (1963) (Goldberg, .1_, concurring).

1 6
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\pplyiflg Lemon Is three-l)art test, the Court
ti Ind tpe purpls4 of the federil aid program ther
consideration to he secular. Its trimary effect was not
the advaneement Migion, for sectarian use of the
facilities was prohibited. i.,:nforeement of this prohibi-

the fact that religion dill not so
permeate, the deferulaut. iiiegts tbat their religious and
secular functions were inseparable. Om the contrary,
there was no evidence that -eligious activities took place
in the funded facilities. courses at thc colleges were
"taught according the acae requireanents, intrinsic to
the subjeet matter,- and "an atmosphere of academic
freedom rather than religious huloetrinarlion" was main-

tILl oyd. 403 r. at (3s0-6S2 I il tiraJ.ity opin ).

Turning to the problem of excessive entanglement,
the Court first stressed the character of the aided insti-

tutions. It pointed to several general differences be-
--een college and precollege education: college students

are less susceptibly to religious indoctrination; college
courses tend to entail an internal discipline that inher-
ently limits the opportunities for sectarian influence;
and a high degree of academic freedom tends to prevail
at the college level. It found no evidenc-a that the col-
leges in Tilton varied from this pattern. Though con-
trolled arid largely populated by Roman Catholics, the
colleges were not restricted to adherents of that faith.
No religious services were required to be attended. The-
ology eourses were mandatory, but they were taught in
an academic fashion, and with treatment of beliefs other
hui Roman Catholicism. There were no rittempt to

I ion was mad

" restriction, as imposed, was to remain in effect for 20
years following construction_ Since the Court could not approve
the facihtiN' sectarian uF.e even after a 20-year period, it excised

that time limitation from the statute. 403 U. S., at 02-684
(plurality opinion).
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inoseiyt se among students, and principles -f academic
freedom prevailed. With colleges of this character, there
was little risk that-religion would seep into the teach-
ing of secular subjects, and the state surveillance neces-
sary to separate the two, therefore, was diminished. The
I 'curt next looked to the type of aid provided. and found
it o iientral or nonideological in nature. Like the
textbooks and bus transportation in and Everson,
but unlike the teachers' services in Lenauk I, physical
facilities were capable of being restricted to secular pur-
poses. Moreover, the construction grant was a one-shot
affair. not inrolv'mg annual audits and appropriations.

r't,, for political divisiveness. no "continuing religious
aggravation" over the program had been shown, and the
Court reasoned that this might be because of the lack
of continuity in the ehur(th-state relationSluip, the char-
acter and diversity of the colleges, and the fact that they
served a dispersed student constituency rather than a
local one, "Cumulatively." all these considerations per-
suaded the Court that church-stato entanglement was
not excessive, Id., at 684-689.

In Hulot v. Mr21-air, 413 V. S. 1973), the chal-
lenged aid was also for the construction of secular eollege
faedities, the state plan being one to finance the con-
struction by ro-enue bonds issued through the medium
of a state Autftwity. In effect, the college serviced and
repaid the bonds, but at the lower cost resulting from the
tax-free status of the interest payments. The Court up-
held the program on reasoning analogous to that in
Tifton, In applying the second of the Lemon I test's
three parts, that concerning "primary effect." the follow-
ing refinement was added:

"Aid normally may he thought to have a
effect of advancing religion when it flows to an

-.-7-Lich religion is so pervasive that a

18
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substantial portion of its functions are subsumec
the religious mission or when it funds a specifically
religious activity in an otherwise substantially

1 lg." 413 U. S., at 743.

Although the college which Hunt concerned was subject
to, substantial control by its sponsoring Baptist Church,
it was found to be similar to the colleges in Tilton ancl

"pervasively sectarian." As in Tilton, state aid
went to secular faeilities only, and thus not to any pe-

cifically religions activity." hL, at 743-745.
Conuniittce for Public Education & Religions Liberty

v. Nyc-pti4, 413 U. S. 756 (1973), followed in Lemon Is
wake much as Hunt followed in Tilton's. The aid in
.Vririniq was to elementary alai secondary schools which,
the District Court found, generally vonformed to a "pro-
file" of a sectarian or substantially religious school."
The state aid took three forms: direct subsidk,s for the
maintenance and repair of buildings; reimbursement of

for a percentage of tuition paid; and certain tax
benefits for parents. All three forms of aid were found
to have al, impermissible primary effect. The mainte-
nance and repair subsidies, being unrestricted. could be
used for the upkeep of a chapel or classrooms used for
religious instruction. The reimbursements and tax bene-
fits to parents could likewise be used to support wholly
religious activities.

fti Levitt v. ColdIt EdUfatiOn 413 U. S.

The elements of the -profile" were that the schools placed'
religion, reArictions on admission and :ttsco faculty appointments;

enforced obedietire to religiou doKma; that they required
attendance at religiniN serviees.ond the study of particular religious
doctrine: that they were on -integral part" of the religious mission

-spon,Foring church; that they had religious indoctrination as a
pitrpo:-Ie": and that they imposed religious restrictions

on bn and what the faculty could teacrii. 413 U. S., at 767-768 .
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472 r 197:0, the Court also did l a program for
pubiic aid to church-aftdiated !.....chools. The grants, which
wen. to element:ixy and secondary srhools iii New York,
wore Iii the form of rimbursements for the schools' test-

and recordkeeping expenses. The schools met the
arian profile as did those in Xyquist. at least

eases. There was therefore "substantial risk"
ut the state- .unded tests would be "drafted with an

eye, unconsciously or otherwise, to inculcate students in
the religious precepts of the sponsoring church.- hi.,
at -ISO.

last Term. jii Mi (lc v. Pittenger. 421 I . S. 349
the '('ourt ruled yet again on a state-aid program for
vlittrch-related elementary and secondary schools. On
thl- authority of .H/c,), it uphold a Pennsylvania pro-
gram for lending textbooks to private school students.
It fotutd, however, that Lemon I required the invalida-

in of two other forms of aid to the private schools.
The first was the loan of instructional materials and
equipment. Like. the textbooks, these were secular and
nonideologh,a1 it nature. rnlike the textbooks, how-
ever. they %very loaned directly to the schools. The
schools, similar to those in Lemon I. wore ones in which
-the teaching process is. to a large extent, devoted to
the inculcation of religious values and belief." Id., at
:366. Aid flowing directly to such "religion-pervasive
institution ibid had the primary effect of advancing
treligion. Hunt v. IleNair, supra. 'rho other form
of aid was the provision of "auxiliary" educational serv-
ices: remedial instruction counseling and testing; and
speech and heaing therapy. These also were intended
to he nieutrai and nonideologital. and in fact were to be
provided by public school teachers. Still, there was
danger that the teachers, in such a sectarian setting,
would allow religion to seep into their instruction. To

o
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attempt to prevent this from hapi !ling would exces-
y entangle the State in church affairs. The Court

referred again to the danger of political divisiveness.
heightened, as it had heel, in Lemon and Aryguist, by
the necessity of annual legislative reconsideration of the

aid appropriation. Id., at 372.
So the slate we write on is anything but clean. In-

stead there is little room for further refinement of the
principles governing public aid to diurch-affiliated pri-

schools. Our _purpose is not to unsettle those
primiples, so recently reaffirmed, see Heck v. Pettinger,

to expand upon them substantially, but merely
)stire that they are faithfully applied in this case.

The first part of Lemon I's three- it-Art test is not in
issne; appellants do not challenge the District Court's
finding that the purpose of Maryland's aid program is
the secular one of supporting private higher education
generally, as an economic alternative to a wholly public
svstem. The focus of the debate iS on the second and
third parts. those concerning the primary effect of ad-
vancing religion, and excessive church-state entangle-
ment. We consider them in the same order.

A

While entanglement is essentially a procedural prob-
km, the primary effect question is the substantive one

t" The program grew out of a study conducted by the Council of
nuous financial condition of Maryland's private colleges. All

such colleges are eligible for aid, the ehurch4-clated ones constituting
less than one-third of those benefited. As noted above, five church-
related collegei were made original defendants in this action, yet a
total of 17 institutions were aided in 1971, and 18 were eligible in
1972.
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vhat private educational activities, by whatever pro-
cedure, may be supported by state funds. Hunt requires

that no state aid at all go to institutions that
so "pervasively sectarian" that secular activities cannot
be separated from sectarian ones, and (2) that if secular
activities eau be separated out, they alone may be
f unded.

(1) The District Court's finding in this case was that
the appellee colleges are not "pervasively sectarian.
387 F. Supp at 1293. This conclusion it supported
with ft number of subsidiary findings concerning the role
of religion on these campuses:

(a) Despite their 'formal affiliation with the Rom
Catholic! Church, the colleges are "characterized by a
high degree of institutional autonomy." Id., at 1287
n. 7. None of the four receives funds from, or makes
reports to, the Catholic Church. The Church is repre-
sented on their governing boards, but, as with Mount
Saint Mary's. "no instance of entry of Church considera-
tions into college decisions was shown," Id., at 129L,.

(b) The colleges employ Roman Catholic chaplains
and hold Roman Catholic religious exercises on campus.
Attendance at such is not required; the encouragement
of spiritual development is only "one secondary objec-
tive" of each college; and "at none of these institutions
does this encouragement go beyond providing the oppor-
tunities or occasions for religious experience." Ibid. It
was the District Court's general finding that "religious
idoctrination is not a substantial purpose or activity of

any of these defendants." Id., at 1296.
(e) Mandatory religion or theology courses are taught

at each of the colleges, primarily by Roman Catholic
clerics, but these only supplement a curriculum covering
"the spectrum of a liberal arts program." Nontheology
courses are taught, in an "atmosphere of intellectual free-
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doin" and w ious presures Each college
subscribes to, and abides by, the 1940 Statement of
Principles on Academic Freedom of the American Associ .
ation of University Professors. Id., at, 1 2S8. 1293 and
n. 3, 1295,

(d) Soma classes are begun with lwayer. The per.
ccntage of classes in which this is done varies with the
college, from a "miniseule" percentage at L.oyola and
Mount Saint Mary's, to a majority at Saint Joseph.
Id, at 1293. There is no "actual college policy" of on .
eotiraging the practice. "It is treated as a facet of the
instruetor's academie freedom." ibid. Classroom pray-
ers were therefore regarded by the District Court as
"peripheral to the subject of religious permeation," as

e the facts that some instructors wear clerical garb
and sonic classrooms have religious symbols. Ibid. The
court concluded:

'None of these facts impairs the clear and con-
vincing evidence that courses at each defendant are
taught 'according to the academic requirements

trinsic to the subject matter and the individual
tearlier's concept of professional standards.' [citing
Teltoa v. Richardson, 403 U. S., at 6811 ," 387 F.
Stipp.. at 1293-1294..

2,) The District Court did not nuilie the same finding with respect
to theology and religion courses taught :it the appellee collegm. It
made no contrary finding, boi simply was "unable to characterize
the course otTerings in t hese subjects." There was a "possibility"
that "amse courses could be devoted to deepening religious experi-
ences in the particular faith rather than to teaching theology as an
academic discipline." The court considered this possibility sufficient
to rNuire that the Council for Ifigher Education take steps to insure
that no public funds wouId be used to support religion and theology
programs. 387 F. Supp., at 1287-1288, 1295-1296. The Council
has complied. See n. 22, infra. There being no cross-appeal from
the District Court judgment, this aspect of its ruling is not before
us, and we exprms no opinion as to it.
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In support finding the court relied
that ii, 'Alaryhind edneation department groul

teacher edueation program at Saint Jo,

19

let

College, classroom pray prevelant and
had seen "no evidence of religion entering any ('lements
of that program.- Id.. at 1293.

e) The District Court found that, apart from the
theology departments, spe n. 20, sopra,
decisions are not nifolc On n i.oligions basis.

inquiry at all is made into an apphcant's religi
's,the colleges, Notre Dame and Mount Saint

Re
ligious pn.ference is to la, noted on Loyola's apphcat
form, Inn the purpose is to allow full appreciation of
the applicant's background. Loyola also attempts to
employ each year two members of a particular religious
order which once stalled a college recently merged into
Loyola. Budgetary eoirsiderations lead the colleges gen-
erally to favor memhers of religious orders, who often
reeeive less than full salary. Still. the District Court
found that "academie quality" was the principal hiring
criterion. and that any "hiring bias," or "effort by any
(lefendant to stock its faculty with members of a par-
ticular religious group," would have been noticed by
other faculty members who had never been heard to
complain, id., at 1294.

f) The great majority of stinlents at each of the
colleges are Roman Cat hohe but the District Court

eluded from a "thorough analysis of the student ad-
mission and recruiting criteria" that the student bodies
"are chosen without regard to religion." Id., at 1295.

We cannot say that the foregoing findings as to the
role of religion in particular ripects of the colleges are
clearly erroneous. Appellants ask us to set those find-
ings aside in certain respects. Not surprisingly, they
have gleaned from this record of thousands of pages,

2 4
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coin -(1 during several weeks of rial, occasional evi
donee of a more sectarian character than the District
Court a.scrilies to the colleges. it is not our place, how-
ever, to reappraise the evlence, tudess it, plainly fails
to support the findings of the trier of facts. That is
certainly not the ease here, and it would make no dif-
ference even if we wore to second-guess the District
Court in certain particulars. To answer the question
whether an institution is so "pervasively sectarian" that
it way receive no direct state aid of any kind, it is neces-
sary to paint a general picture of the institution, com-
posed of many elements. The general picture that the
District Court has painted of the appdlee institutions is
similar in almost all respects to that of the church-
affiliated colleges onsidered in Tilton. and Hunt," We

21 The plimility opinion rihid th tt,lltg e. under eonsiderrition
in Tilton in this mannr:

"All four schools 11 Ft. g0 FILL d 11- c rdigiou' orgInIz ations,
and the faculties and student I)0(l1ts at cacti are predominantly

oholle. Nevertheles6, OW evidence shows that non-Catholics were
admitted as students and g111,11 faculty appointments. Not one of
these four institution:, n:quires its students to :wend religions serv-
ice:A. Although all four schools require their students to take
theology courses the parties stipulated that these courses are taught
according to the academie requirements of the subject matter and
the teacher's concept of profesiional standards. The parties also
stipulated that the courses covered :1 range of human religious ex-
periences and arc not lintited to courses about the Roman Catholic
religion. The schools introduced evidenee that they made no at-
tempt to inthwtritm tc students or to proMytize. Indeed, some of
the required theology courses at Albertos Niagrius and Sacred Heart
are taught by rabbis. Finally. as we have noted, these four Eichools
sulisrribe to a well-fftablished set of principles of,academie freedom,
and nothing in this record shows that these prineiples arc not in
fact followed. In short, the evidence shows institutions with ad-
mittedly religious functions but whose predominant higher education
mission is to provide their students with a secular education." 403

U. 8,, at OR6-687.

To be sure, in this rase the District Court was unable to find, as was

2 5



ROEMER v. MARY ND PUBLIC VORK.,S 131), 21

find no constitutionally significant distinction between
them, at least for purposs of the "pervasive sectari-
anism" test.

(2) Having found that the appellee institutions nre
not "so permeated hy religion dot the secular side can-
not be separated from the sectarian," 387 F. Stipp., at
1293, the District CWirt proceeded to the next question
posed by Hunt: whether aid in fact was extoided only,
to "the secular side." This requirement the court re-
garded as satisfied by the statutory prohibition against
sectarian use. and by the administrative enforcement of
that prohibition through the Comicil for Higher Educa-
tion. We agree. Hunt requires only that stato funds
not he used to support "specifically religious activity."

is clear that fund uses exist that meet titis require-
ment.. See Tilton V. Richnalson, supra ;: Hunt V.

Nair, supra, -We have no occasion to elaborate fur-
ther on what is and is not a "specifically religious ac-
tivity," for no particular use of the state funds is set
out in this statute. Funds _are put to the use of the
college's choice, provided it. is not a sectarian use, of
which the college must satisfy the Council. If the ques-
tion is whether the statute sought to be enjocd author--

stipulated ni that mandatory theology or religion courses are
taught without taint of religious iiicloclrimttion. See n. 20, supra,
This is not inconsistent, however, with the District Court's finding
of a lack of pervasive sectarianism. The latter condition would
exist only if, because of the institution's genentl chitracter, courses
other than religion or theology courses could not he funded without
fear of religious indoctrination.

The role of the affiliated church appears, if anything, to have been
stronger in Hunt than in this case, The Baia ist College at Charles-
ton, before us in Hunt, was controlled by the South Carolina Baptist
Convention to the extent that the Convention elected all members
of the Board of Trustees', and retained the power to approve certain
financial tratmadions, as well as any amendment of the College's

413 U. 5., at 743,

2 6
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izes state funds for "specifically religious activity. that
question fairly answers itself. The statute in terms for-
hids the use of funds for arian purposes," and this
prohibithm appears t least as hrowl as Hunt's
prohibition of the puhlic funding of "specifically religious
activity." mist assume that the colleges, and the
Council. will exercise their delegated control over use of
time funds in compliance with the statutorv, and there-
fore the constitutional_ mandate. It. is to be expected
that they will give a wide berth to "specifically religious

and thus minimize constitutional questions.2''

1' enintl, at least. thus far has sll mil ''very ign of doino-
so, For example, appellants have pointed during this litigation to
t lace assert I t semarian list's in whieli slate funds either have
been or could lit-employed under this statute: the salaries of leachers
teaching religion or theology courses, scholarships for students in

Stildit'S. an(1 maintenance of buildings used for religious
activity. Brief for Appellants rqt-55. (Tim alleged instances of
actual use in these ways related to the 1971 funds.) However, the
Council Ims II/AV 31-lopn'd 11q4niati0118 specifically prohibiting the use
of state funds in thNe and other ways:

''A. Art. 77A, §GSA. Annotated Code of Maryland, prohibits
recipient institutions from usMg State funds for 'sectarian purposes.'
That provon generalb. proscribes the use of State funds to sup-
port religions instruction,' religious worship, or other tictivitie7t of
a religious nature. Listed helow an. several potential uses of State
funds which woold violate the sectarian use prohibition. The list
is not intended to hl` all-ilichisive and, if an institution is in douht
whether any other possible use of the funds might violate the sec-
tarian use prohibition, it should consult with and seek the advice
of the Council in advance.

"(1) Student Aid: State Funds may not be ised for student aid
if the institution imposes religious restrictions Cir qualifications on
eligibility for student aid, nor tnay they be paid to studmts then
enrolled in a religious, seminarian, or theological academic program.

"(2) Salaries: State funds may not be used to pay in whole or in
part the salary of any person who is engaged ill the teaching of re-
ligion or theology, who serves as chaplain or director of the campus

27
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Should such qilestiolts arise, the courts wil
them, It has not been the Court's practice,
sidering facial challenges to statutes of this kind, to
strike them down in antivipat ion that particular applica-

is may result in unconstitutional I1-4 a fin-1(1S.
0, Haut lfc.Vair, 41:3 Ir. S., at 744; Tilton v, Rich-
ardson, 403 r. S., at 682 ( plurality opinion).

If the forego ng answer to the "primary tfTect, ques-
tion seems easy, it serves to make the "excesstve en-
tanglement- problem more difficult. The statute itself
clearly denies the use of public funds for "sectarian pur-
poses.- It, seeks to avert such use, however, through a
process of annual interchangeproposal and approval.
expenditure and reviewbetween the colleges and the
Council. In answering the question whether this will

All "Ixcessively entangling- relationship, %( IIIIIt con-

ministry, or who administers or supervises any program of religions
act ivities.

"(3) Maintenance and Repair: State funds may not be used to
any portion of the cost of maintenance or rerniir of ally build-

ing or facilit,' used for the t( ching of religion or theology or for
religions worship or for any religious activity,

"(4) Utilities: if an institution has any building or facility th:it
sod in whole or in part for the teaching of religion or theology

or for religious worship or for any religious activity, State funds
may not he used to pay utilities hills unh,ss these buildings OF f:1-
vilifies are sep;irately metert.d. If buildings or facilities used for
any religious purpose described in the preceding sentence are sep-
arately metered, the cost of providing heat, electricity, and water to
those buildings or facilities cannot he paid with State funds.

Capital Construction :ind Improvements: If State funds
arc used to construct a new building or facility or to renovate an
existing one, the building or faeility may not be used for the
teaching of religion or theology or for religious worship or for any
religions activity at any time in the future."
Regulation 01.030iA, See n. 4, supra.

8
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the several relevant factors

First is the character of the
Th is has he'ii fully describe

the colleges perform
educational functions, 387 F. Supi
disti t and separable from religious iu

is a prerequisite under tlie

ntified in prior

led institutions.
As the District
ntially secular

at 1288, that are
ty. This find-

-asive sectari-
anism" test to any state aid at all, is also important for
purposes of the entanglement test because it means that
secular activities. for the most, can be taken at face
value. There is no danger, or at least only a substan-
tially reduced danger, that an ostensibly secular activ-
ity the study of biology, the icLrning; of a foreign
language, an athletic event--wdl actually be infused
with relHous eontent or signifieance. The need for
close surveillance of purportedly secular activities is
corresponding:1y reduced. Thus the District Court found
that in this case "there is no necessity for state officials
to investigate the conduct of particular classes of eduea-

ial programs to determine whether a school is at-
tempting to indoctrinate its students under the guise of
secular education.- M., at 1289. We cannot say the
District Court erred in this judgment or gave it undue
significance. The Court took precisely the same view
with respect to the aid extended to the very similar insti-
tutions in Tuton. 403 17. S., at 687 (plurality opinion),
See also Hunt v. Mc.Vair, .s-upra, at 746.

As for the form of aid, we have already noted
that no particular use of state funds is before us in this
case. The prncess by which aid is disbursed, and a Use
for it chosen, are before us. We addre!,s this as a matter
of the "resulting relationship" of secular and religious
authority.

(3) As noted the funding process is an annual one,

2 9
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The sudsidies are paid out each year, and they can be
put to annually \tr!LW tiStS. Tht. c,ditT:os uropuse par-

.ular uses for the Council's approval, and, following
expenditure, they report to the Council on the use to
which the funds have been put_

The Distriet Court's view was that in tin light of the
character of the aided institutions, and the resulting
absence of any need lit invest nrate the conduct. of par-
ticular classes,- 3S7 F. Stipp., at I2S9, the annual nature
uf the subsidv was not filtal. In fact, :in annual, on-

lig relationship had existed in Tilton, where the Gov-
ernment retained the right to inspect subsidized buildings
for sectarian use, and the ongoing church-state involve-
ment had liven even greater in Hunt, where the State
was actually the lessor of the subsidized facilities, retain-
ing extensive powers to regulate their use. See 387 F.
Stipp., at 1290.

We agree with the District Court that excessive en-
tanglement- does not necessarily result from the fact
that the subsidy is an annual one. It is true that the
Court favored the "one-tnne, single-purpose" construc-
tion grants in Tilton because they entailed "no continu-
ing financial relationships or dependencies, no annual
audits, and no government analysis of an institution's
expenditures.- 403 U. S., at (388 (plurality opinion).
The present aid program cannot Maim these aspects.

it if the question is whether this case is more like
Lcmon I or more like Tiltonand surely that is the
fundamental question before usthe answer must be
that it is more like Tilton.

Tiltou is distinguishable only by thie form of aid. We
cannot discount the distinction entirely, but neither can
we regard it as decisive. As the District Court pointed
out, ongoing, annual supervision of college facilities was
explicitly foreseen in Tilton, 405 LT. S., at 675; see also

3



669 011ililOn of WHITE. J.), any: even more so in
113 U. 739- 740, 74T=749. Tilton and 'hilt
be totally indist inguishahle. at lefi.st in terms of

annual sitpervismil, if funds were used under the present
statLfe to build or maintain physical facilities devoted

ular use. The present Katute contemplates annual_
isloilS hv the Council Os to what is a "sectarian pur-

pose.- hut . as we have lioted, the secular and sectarian
activities of the colleges an easily separated. Occasional
audits are possible here, but we lutist accept the District
Conrt's finding that they would be "quick and non-judg-
mental.- 357 F. Supp. at 1296. They and the other
contacts between the Council and the colleges are not
likely to he any more entangling than the inspections
and audits incident to the normal process of the colleges'
axereditations by the Staw

While the form-of-aid distinctions of Tilton are thus
questionable imf ortanec. the character-of-institution
inetions of Lemon I are most impressive. To reit-

erate a few of the relevant points: the elementary and
secotlarv schooling in Lemon came at an impressionable
age: the aided schools were -under the general super-

sion" of the Roman Catholic diocese; each had a local
Catholic parish that assumed -ultimate financial respon-
sibility- for it : the principals of the schools were usually
appointed by church authorities; religion "pervade[d]
the school system-: teachers were specifically instructed
by the -Ifautibook of School Regulations" that IrMi-
giolts formation is not confined to formal courses; nor
is it restricted to a single subject area." 403 U. S., at
617 61S. These things made impossible what is crucial

IL nonentangling aid program: the ability of the State
to ideutify and subsidize separate secular functions car-
ried out at the school, without on-the-site inspections
being necessary to prevent diversion of the funds to
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purposes. -III District Court primary
impomance to this itiisitI (r:itiuIi, and we cannot say it
erred,

(4) As for political divis-eress, the District Court
reeogniz-;.d that the annual nature of the subsidy, along
with its promise of an increasing demand for state funds
as the colkges dependency grew. aggravated the danger
of "1 p I ofitical fragmentation . . , on religious lines."
Lcrnon I, 403 C. S., at 023. Nonndieless, the District
Court found that the program "does not create a sub-
stantial danger of political entanglement.- 387 F. Supp.,
at 1291. Several reasons were given. As was stated in
Tiltoo. the danger of political divisiveness is "sub-
stantially less- when the aided Mstitution is not an
elementary or secondary school, but a college, "whose
student constituency is not local hut diverse and widely
disiwrsed.- 403 I-. S at 688-689. Furthermore, po-
Utica! divisiveness is diminished by the fact that the aid
is xtended to private colleges generally, more than two
thirds of which have no religious affiliation; this is in
sharp contrast to Nyquist, fff exarnple, where 05% of
the aided schools were Roman Catholic parochial schools.
Finally, the substantial autonomy of the colleges was
thought to mitigate political divisiveness, in that contro-
versie=!, surrounding the aid program a not likely to
involve the Catholic Church itself, or even the religious
character of the schools, hut only their "fiscal responsi-
bility and educational requirements." 387 F. Supp., at
1200-1291.

The District Cou oning seems to us entirely
sound. Once again, appellants urge that this case is
controlled by previous cases in which the form of aid
was similar (Lemon I; Nyquist; Levitt), rather than
those' ifi'which the character of the aided institution was
the samtl (Tilton; Hunt), We disagree. Though in-
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dispot:-...bly relevant, sce Lemon 403 S. 623-024,

the annual nature of the aid ranoot be dispositive. On

the ((lie the Cotift h:c-; n -permanent,-
nonannual tax exemption. reasoning that "the pressure
for frequent eidargenient of the relief is predictable.'
as it always is. Committee for Public Educotion Re-

ligius Likrty v. Nyquist, 413 U. S., at 797. On the
other hand, in Tilton it has upheid a program for "one-
time, single-purpose" construction grants, despite the

fact that such grants would, in fact, be "annual," at least
insofar as new grants would be annually applied for.
See Lemori 1. 403 U. S. at 669 (opinion of WHITE, J.).
Our holdings are lietter roconcilN1 in terms of the char-
acter ot the aided institutions, found to be so dissimilar

us between those considered in Tilton and Hunt, on the

one hand. mid thos(- considered in Lrmoti Xi/twist, and

Levitt. On the other,
There is no exart science in gauging the entanglement

of church and state, The wording of the test, which

speaks of "excessive entanglement," itself makes that
clear. The relevant factors we have idontified are to be

considered "cumulatively" in judging the degree of en-

tangletnent, Tilton v. Richardson, 403 U. S., at 688.

They may cut different ways, as certainly they do here.

In reaching the conelusion that it did, the District Court
gave dominant importance to the character of the aided
institutions and to its finding that they aro Capable of
separating secular and religious functions, For the rea-
sons stated above, we cannot say that the emphasis was
misplarod, or the finding erroneous.'

we have discussed in the text only the constitutionality of the

amended statute. ()lir approval of that statute does not dispose of

the elipm, made JD the District Court, that the colleges must re-
fund ammult,, /mid in 1971 tinder the unamended statute. As noted,

the District Court rejected this chtim oil the authority of Lemon II.

See rt. 4 supra. While their jtoitton not entirely dear to us,
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The .jiigiit,t it of tlio :istrict C

o ordered.

cballenge this aspcia
Court ruling. They ert in this Court that "the tpellee inii-
Inflow- should lie required Lo refund all payments not
trio( typ(tcs nN firm tor App.ellatas (emphasis
added): 'Hale were no "motions or applications," indeed no snit
it all, until well after the 1971 payments had been made. Appel-
lants of repayments being necessary in order that there
he sonit, remedy -as to public funds paid to the appellee instit(ltions
during al hiLi three fiscal vear:-: Hl72-1973, 1973-1074, 1974-1975),"

at 79-slt Fro,» those statements, and front the fact that ap-
peuants pronn their argument for repayment upon their -vigor-
ous efforts to vnioin vivIrwnT :mil preserve the status quo pending
litigation," id., at SO, we take it that they seek repaymont only of
11111(1,-1 paid Ind after the coninwimement of this snit, and de;ipite
their efforts to enjoin such payments. See n. 7, suprn.

evont. the District Ciairrs Nino with rispelt t( the
1971 payments was elearly in keeping with Lemou //, In that ease,
thr,4 Court identified two considerations primarily relevant to the
question of retroactive remedy: (1) the reasonableness and degree of
reliance by the institutions on the payments, iind (2) the necessity
of refunds to protect tIni substantive constitutional rights involved.
I.:eh:ince WAS, if anything, reasonable in Lemoh, where at least
suit had been fHed prim to the time the reliance orcurred. The
degree of reliance was tl'OI 9 (TIVt hMg, ni Lemon. There the
eolleges had not vet received the funds in question, but had simply
incurred expenses in expectation of receiving them, The funds in
imastion here long silleP have been paid out to, and -;pelit by, the
colleges. As for the protection of substantive oonstitutional rights,
the separation of chnreh and state may well better served by not
putting thr, State of Maryland in the position of a judgment creditor
of the appellee colleg Cf. Walz v, Tax Commission, 397 U. S,,
at 674,

3 4
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n from the l-nited
, District Court for
the District of Alaryhtud.

tine 21 ct-

\IIL .Jisiii WHITE, whom Ma. .11-sTICE IHN-
rIvisT j(Mis, etweurrun.r, in the judgment.

While I join in the judgment of the Court. I am
unable to concur in the plurality opinion substantially
fur the reasons set forth in my Opinions in ',m(n v.
Knrtzman, 403 I-. S. 602 (1071) (Lcmon I), and Com-
nutter for Public Eduratim) v. Xyquist, 413 U. S. 7,6
(1973). 1 nin no inure reconciled now to Lemon I than

was when it was decided, See Nyquist, supra, at 820
(opinion of WHiTE, .1.). The threefold test of Lemon I
imposes unnecessary, and, as I believe today's plurality
opinion demonstrates, superfluous tests for establishing
"when the State's involvement with religion passes the
peril point- for First Amendment purposes. Nyquist,
supra,

"It is enough for me that the [State s financu
separable secular fuliction of overriding importance in
order to sustain the legislation here challenged." Lemon
I, upra, at 664 (opinion of WHITE, J.). As long as
there is a secular kgislative purpose, and as long as the
primary effect of the legislation is neither to advance
nor inhibit religion. I see no reasonparticularly in light
of the "sparse language of the Establishment Clause,

Fir/rifler; for Public Education v. Nyquist, supra, at
820to take the constitutional inquiry further. Soo



silpng, at 061 opinion of N I
,o1pra, s13 Hipmt(ffi 4 1\ Itryt, lI Howover. suice
1970, flit. Court has ailded a third (.1enu.nt to the iii -

(iittry. whether divvy is -an fxcessive ailwriinient en-
taiodement with relruon,- !raiz! Toy Comm.!), :07

S. (4. 674, 1 have never illiderstood the constitu-
tional foundation fo this added elenwlit: it is at once
1.4011 insoluhlv paradoxical. see //Ho/ L su/ot, at
and as the ("mat has conceded from the outseta
-hkirred. indistinct and variable harrier," Lcuron 1.40x
i. S 3t GIA It is not char that the "weight and
enniours (4. entanglement :As a separate constitutional
ernotion," ,Vipluit, supra, at S212, are any more settled
now than when they first surfaced. Today's plurality
opinion leaves the impression OW the criterion really
may liot hr -separate" at all. li) affirming the District
Court's conclusion that the legislation here does not
create tin "excessive entanglement" of church and state,
the plurality emphasizes with approval that "the Dis-
trict Court gave dominant nnportance to the character
of the aided institutions and to its finding that they are
capable of separating secular and religious functions,"
Ante, at 2S, Yet these are the same factors upon which
the plurality focus in concluding that the Maryland leg- .

islation satisfies the first part of tlie Lemon I test: that
on the reconl the "appellee colleges are Hot 'pervasively
sectarian.' ante, at 17, and that the aid at issue wt-Ls
capable of, and is in hick extended only to "the secular
side" of the appellee colleges' operations, Ante, at 21,
It is unclear to me how. the first and third parts of the
hrmon. 1 tost aro substantially different,* The "execs-

*Our prior eases ilemow-trate that the tInetion of whether aid
programs satisfy the 'exces,sive entanglement' test depeiat at lea,st
to .-gne extent on the degree to whirl] the court accepts; lower
coortcs' findings of fact, e, 0. Lemon 1, stow itt, 130-667

3 6
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si Ve entmlgiem('t tst appears no less "curious and
mystifying tli in ssln ii it ss i first 'uiiiolinu u '. Lc mon

mpra, at 666.
I see no reason n indulge in the redundant exercise

Ong the same facts and findings under a differ-
ent label. :No (ille in this case clutllenges the District
'ourt s fiwlitig that. the purpos.0 of the legislatimi here

is seeular. Anti', at 16. And I do not disagree with the
plurality that the primary effect of the aid program is
not advancement, of religion. That is enough in
view to sustain the aid programs against constitutional
('hallenge, and I would say no more.

(opinion of WHITE, J.);
4:opinion of REHNQUNT, 1.) (1075).

349, 392
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No. 74-730

,Tob UT, et al.

Board of Public Wt. k
Maryland et ale

a A
States District Court
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[Juiie 21. 19701

BRENNAN, with 1A-hoin Mn.
SUAIIA,3oins. dissenting.

I ageee with Judge Bryan, dissenting from the ,indg--
under review, that the Maryland these

does in truth offend the Cons itio bv its
provisions of funds, in that it exposes State money for use
in advancing religion, no matter the vigilance to avoid
it," 387 F. Supp at 1298 (emphasis in original). Each
)1 the institutions is a church-affiliated or church-related
body. The subsidiary findings concerning the role of re-
ligion on each of the campuses, summarized by the plu-
rality opinion, ante, at 17-20, conclusively establish that
fact. In that circumstance, I agree with Judge Bryan
that "[off telling decisiveness here is the payment of
the grants directly to the colleges unmarked in pur-
pose, , Presently the Act is simply a blunderbuss dis-
charge of public funds to a ehurch-affiliated or church-
related college," Id., at 1298-1299. In other words,
the Act provides for payment of general subsidies to re-
ligious institutions from public funds and I have here-
tofore expressed my view that " [g] eneral subsidies Oj re-
ligious activities would, of course, constitute impermis-
sible state involvement with religion." 1-Valz v. Tax
Commission, 307 IT. S. 664, 600 (1070) (BRENNAN, j
concurring). This is because general subsidies "tend to

3 8
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promote that type of interdependence between religion
and state which the First Amendment was designed to
prevent." Abington School Dist. v, Sehempp, 374 U. S.
203, 236 ( 1963) ( BRENNAN, J., concurring). "What the
Framers meant to foreclose, and what our decisions under
the Establishment Clause have forbidden, are those in-
volvements of religions with secular institutions which
serve the essentially religious activities of religious in-
stitutions.- Id., at 294-295.

The history of the bitter controversies over public
subsidy of sectarian educational institutions that began
soon after the Nation was formed is recited in my sep-
arate opinion in Lemon V. Kurtzman (Lemon I), 403

S. 602, 642 0970. My reasons for concluding in
Lemon 1 that all three statutes there before us impermis-
sihly provided a direct subsidy from public funds for ac-
tivities carried on by sectarian educational institutions
also support my agreement with Judge Bryan in this
case "that an injunction should issue as prayed in the
complaint, stopping future payments under the Mary-
land Act to the [appellee] colleges." 387 F. Supp., at
1300. I said in Lemon I, 403 U. S., at 659-660:

"I believe that the Establishment Clause for-
bids . . Government to provido funds to sectarian
universities in which the propagation and advance-
ment of a particular religion ate a function or pur-
gose of the institution

"I reach this conclusion for [these] reasons .

the necessarily deep involvement of government in
the religious activities of such an institution through
the policing of restrictions, and the fact that sub-
sidies of tax monies directly to a sectarian institu-
tion necessarily aid the proselytizing function of
the institution
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"I do not believe that [direct] grants to such a
sectarian institution are permissible. The reason is
not that religion 'permeates' the secular education
that is provided. Rather, it is that the secular edu-
cation is provided within the environment of re
ligion ; the institution is dedicated to two goals, sec-
ular education and religions instruction. When aid
tkms directly to the institution, both functions
benefit." Emphasis in original.)

The discrete interests of government an.vigion are
ally best served when each avoids too Close a prox-

imity to the other, "It is not only the nonbeliever who
fears the injection of sectarian doctrines and controver-
sies into the civil polity, but in as high degree it is the
devout believer who fears the secularization Of a creed
which becomes too deeply involved with and dependent
upon the government." =Abington School Dist. v.

Sehempp, supra, at 259 (BRENNAN, J., concurring). The
Maryland Act requires "too close a proximity" of govern-
ment to the subsidized sectarian institutions and in my
view creates real dangers of the "secularization of a
creed." Ibid.; Lemon I, at 649 (opinion of BREN-
NAN,

Unlike Judge Bryan, 387 F. Supp., at 1300, I would
also reverse the District Court's denial of appellants'
motion that the appellee institutions be required to re-
fund all payments Made to them. I adhere to the views
expressed in Mr. Justice Douglas' dissent, which I joined,
in Lemon v. Kurtzman (Lemon II), 411 U. S. 192, 209
(1973):

"There is as much a violation of the Establish-
ment Clause of the First Amendment whether the
payment from public funds to sectarian schools in-
volves la t year, the current year or next year, . .

40
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"Whether the grant is for . . . last year or at the
present time, taxpayers are forced to contribute to
sectarian schools a part of their tax dollars."

I would reverse the judgment of the District Court and
remand with directions to enter a new judgment per-
manently enjoining the Board of Public Works of the
State of Maryland from implementing the Maryland Act,
and requiring the appellee institutions to refund all pay-
ments made to them pursuant to the Act.
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MR. JUSTICE STEWART, dissenti g.

In my view, the decisive differences between this case
and Tilton v. Richardson, 403 U. S. 672, lie in the nature
of the theology courses that are a compulsory part of
the curriculum at each of the appellee institutions and
the type of governmental assistance provided to these
church-affiliated colleg. In Tilton the Court empha-
sized that the theology courses were taugl t as academic
subjects.

"Although all four schools require their students to
take theology courses, the parties stipulated that
these courses are taught according to academie re-
quirements of the subject matter and the teacher's
concept of professional standards. The parties
also stipulated that the courses covered a range
of human religious experiences and are not limited
to courses about the Roman Catholic religion. The
schools introduced evidence that they made no
attempt to indoctrinate students or to proselytize.
Indeed, some of the required theology courses at
Albertus Magnus and Sacred Heart are taught by
rabbis." Id., at 686-687.

Here, by contrast, the District Court was unable to find

4 2
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that the compulsory religion courses were taught as an
academic discipline.

"[T]he hiring patterns for religion or theology de-
partments are a special ease and present a unique
problem. All five defendants staff their religion or
theology departments chiefly with clerics of the
affiliated church. At two defendants, Western
Maryland and Mt. St. Mary's, all members of the
religion or theology faculty are clerics. The prob-
lem presented by the make-up of these departments
is obvious. Recognition of the academic freedom of
these instructors does not necessarily lead to a con-
clusion that courses in the religion or theology de-
partments at the five defendants have no overtones
-if indoctrination.

"The theology and religion courses of each de-
lant must he viewed in the light of that shared

tive [of encouraging spiritual development of
tudents]. While most of the defendants do

not offer majors in religion or theology, each main-
tains a vigorous religion or theology department.
The primary concern of these departments, either
admittedly or by the obvious thrust of the courses,
is Christianity. As already noted, the departments
are staffed almost entirely with clergy of the affili-
ated church. At each of the defendants, certain of
these courses are required.

. [A] department staffed mainly by clerics of
the affiliated church and geared toward a limited
array of the possible theology or religion courses
affords a congenial means of furthering the second-
ary objective of fostering religious experience." 387
F. Supp. 1282, 1294-1296 (emphasis in the original)

In the light of these findings, I cannot agree with the
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Court's assertion that there is "r ionstitutioiialiy sig-
nificant distinction" between the colleges in Tilton and
those in the present case. Ante, p. 21. The find-
ings in Tilton clearly established that the federal build-
ing construction grants benefited academic institutions
that made no attempt to inculcate the religious beliefs of
the affiliated church. In the present case, by contrast,
the compulsory theology courses may be "devoted to
deepening religious experiences in the particular faith
rather than to teaching theology as an academic disci-
pline." 387 F. Supp., at 1288. In view of this salient
characteristic of the appellee institutions and the non-

gorical grants provided to them by the State of
land, I agree with the conclusion of the dissenting

member of the three-judge court that the challenged
Act "in these instanees does in truth offend the Con-
stitution by its provisions of funds, in that it exposes
State money for use in advancing relWon, no matter the
vigilance to avoid it." Id., at 1298 (emphasis in the
original).

For the reasons stated, and those expressed by MR.
JUSTICE BRENNAN and MR. JUSTICE STEVENS, I diment

n the judgment and opinion of the Court.
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MR. JUSTICE STEVENS, dissenting.

My views are substantially those expressed by Ma.
JUSTICE BRENNAN. However, I would add emphasis
to the pernicious tendency of a state subsidy to tempt
religious schools to compromise their religious mission
without wholly abandoning it. The disease of entangle-
ment may infect a law discouraging wholesome religious
activity as well as a law encouraging the propagation of
a given faith.


