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Eaitors Introduction

1975-76 was a time of strife, turmoil and h%gh drama in public ‘education.

A record number of labor disputes, including strikes, slowdowns, and impassés
marched past with almost ¢t resome regularity. A new collectiQe bargaining law
was passed in California,.the harbinger of.a new era of educationalfindustrfal'
relations in that ;tate._ The numbef of contracts negoéiafed and the nﬁmber of
grievances filed -continued to escalate.

Adding fuel to the- fire was the presence of a nationwide economic recession,
 w1cﬁ cdhéqmigant tightening in school budgets and the inevitable destaffing or
reduction-in-force (RIF) so weli Rnown in private industry. Union leaders were
forceﬁ more-and more into a protegtionist posture, fighting to build guaraﬁtees

of constituent survival into contrac&;negdfiated and, where ineQitable, to build

. R

in fair and equitable RIF Rrocedures.
Generally speaking, boards of education and administrators, equally as
concerned about the future of the teaching staff aé union leaders, worked ﬁand—
in-hand with teacher representatives to assure equitable ‘arrangements. Even
so, paranoila among teachers and, ;n some instances, middie—level managers rén
high in 1975-76. Principals in Arlington, Virginia, home of AASA, continued to
strengthen.théir recently forméd union, the Arlington Association of Schooi
Administratovéland Supervisofs, AFL;CIO,_adoptiﬁg a frankiy-piotectionist
posture. Administrators in other school units throughout Maryl;hd, D.C., and °

Virginia watched this union's development closely, aﬁparently welghing the pros

and cons of like affiliation. All-in-all, it was. a nervous‘time f&r educators.



pfimer made up of helpful hints on negotiations. As always, Lieﬁerman cuts to
the heart of things and leaves the reader with a numﬁer of useful and usable
constructs. Fred Lifton, the Chicago labor lawyer and!contract specialist, 1is
at his elegant best in his présentation on "Contract Language in CN". He
identifies numerous pitfalls and difficuities arising from looseiy constructed -
contract clauses and suggests wéys of avoiding the inevitabié embarrassment
connected wlth such tactical and intellectual lapses.

Warren Eisenhower, a well- known and astute practltioner of labor relatlons,
deécribes the hazardous labyrinth of grievance processing in public education, a
matter~of grave concern at this time. He identifies useful, and effective approaches
to the constrﬁétion and iﬁplementation of grievance claﬁses, and describes in
gruesome detail the results of misinterpretation and misappiication of the grievance
procedure. .Harry Becker, 1ong;time superintendent and veteran of a number of work
stoppages, describes the c;rrent status of strikes in the public sector, giving
helpful adv1ce on strike avoidance and on strike abatement procedures to be.utilized
in the event that one does, in fact, occur. Interestlngly 6n0ugh Be;ker concludes
that strikes, all arguments to the contrary notwithstanding, may not be the worst
thing that'ca; happen to a school district.

Altogether, this collecfidn {s a useful, information-filled "state of the art"
presentation. The reader wiii\glean from it useful and relevant tactics, strategiles

and, on occasion, homely similitudes of particular assistance as he continues the

search for a viable modus vivendi in educational-industrial relations.h
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Ground Rules, Scope and Proposed Preparation

’

. in Collective Negotiaéions

by Myron Lieberman

Bargaining should be looked at, as an agreement-making process. One

should not do anfthing that unhecessari;XAimpedes agreement. Don't make

any rules for bargaining'tﬁét are golng to make it.mdre difficult to get
agreement. It can be tough enOugh.withouf generatiug ﬁrocedural diffi-
“culties of ;;ur own. In saying that bargaining is an'agreement—makiné
préceSs, 1 mean that it sh0uld'be conceptualized that way; 1 certainly;dd

not mean to suggest that you ought to agree to proposals or make concessions,.

regardless of thelr meriés, just to get agreement. .Quite the contrary.

I've always takeﬁ the position that the séhool boa;d should never agree'
to anything that significantly impairs their ability to run the district.
Even with that phiiosophy and approach, it ordinari;yﬂhas'ﬁqt'been too
difficult to get an agreemené. |

I have a strong ;onviction that one ought to spend.as little time as
boésible.at,the bargaining table, since managemént is there to gilve away
things, and the less time management .s there the less it is going to give
away. The pressure to get the agreement andlthe preSSure'ﬁé ;dd to it |
will come from the union side, whether it's a teachér,unioq or some other
udioni |

The new Califo;nia law mandates released time.witﬁ pay for teéche;s-
. to bargaiﬁ énd fo process g?ievances. Knoﬁing the tremendops amount of |
;ime that barggining and grievance proceséing Has'coﬁsumed iﬁ:other states,

it .seems to me that Californians are going to have a tough time now that




the teachers and the other’ unions .have a vested interest in dragging out

the process. There is éome status in getting out of the classroom and

being on the bargaining team. In the private .sector’ some compaﬁies have .
taken a strike rather than allocate more time to shop stewards'to‘proces;

grievances on company time.

" Ground Rules

Ground rules are mutually négotiated.- One Sught not to spend a gréat
deal of time on them. In the early days of the 1960's, the pa:.tic often
haggled about ground rules for weeks and months.,, even more v than about
tbe gébsténce'of the contracf.. I feel that it is non-productive to try
to set ué a schédule far in advance. Firsﬁ, I don't believe in bargaining
early. The eariier you start bargaining, the'more temptation.there is on
‘the part of the unions to put extfavagant demands‘qn the table and not to
give them up. It's only as the deadline draws closer that the unions
become more and moré realistic about what fgéy want énd require. When it

comes right down to the wire and you're saying, "Well,do you want the

agreement or don't -you?" a decision is made. . tl_ﬂ_““Jmﬂ—é
. : - «—-————__'—"——

The atmosphere ought to be both friendly ard businesslike to the
extent that you can makée 1t so. You cannot predict the course of bargain—
ing and so a long schedule often breaks down. You get started .and then

discover that your information needs or the developments that occur make

changes necessary.
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One problém.ghaf comes up frequently is what you're‘going to do about
announcements. If you're on the school board sidé, péople iﬁ the cpmmunity
want to know about thé course of bargaining, how you're doing, and whether
you're getting anywhere. - The teachers and other employees of the district
.also want to know. I would sa& that as a rule the leés you get into the
public arena the better. To illustrate that, I once negotiated for a
school district in ﬁhode Island. When I came on the'scene'the_bdard had
inéisted that bafgaining be done in public sessidns. That, of courée, is
a very serious mistake for séveral reasons. For one fhing, they had the
naive idea that théuégncerned taxpayers would show ﬁp. Needleés to say,
the teachers are the ones Fhat show up and pack the meetipg, bopingvtﬂe
board representative and cheering the teacher representative, Another
.thing is this: I said to the.board,'"Well all right, I'11 represent you,
bqt that procedure has to stop;" And the b;ard said, '"We can't change .
that; wé're the ones who insisted on it." '"There," I said, "is exactly
the reésqn it has to go. You'vé'illustrated the saying that "as soon as
you ta#e a public position it becomes hard for you Eo shift that position."
So we had to go through a very elaborate charade where things ﬁere worked
out away from the table. Then Qe'd go to the table and the teachers would
say, "We propose so and so..." and we would make a counter proposal. For-
tunately we mever had to get involved in that charade again. But, ao not
get yourself or tﬂe union where i;'s difficult to move ;way frpm a posi-
‘tion. Now there are problems here. I have tried to get the unions to
agree ;hat theré wiii be no announcements except joint aﬁﬁouncéments, the
thantage of that being th;t you obviously arelnot going to agree #o a

“joint announcement saying that the board is a group of stubborn die~hards

- o ' ;' v 9




bleeding our hard-working:teachers to ieath! And.you can also agree that
unless and until anﬁimpa;s;'is.reached (whicn means not simply that there

is disagreement on pérticular itemé, but than‘you'vé sort nf given up on

all items that were considered and that bargaining haé stoﬁped), there

will be no announcenent. Now tnis'is nomplicated by the fact that the
union will want to communicate with ité nembers from~time to time and in
doing so it nay say things that exacerbate Fhe disagreements. You have

to bea; in mind that one of thevmost difficult things‘nn ;he union's side

is the art-and séience of raising the expectations of its memners. " If the
bqafd féels that the'ténchers really care about;something, the board.is

not likei& to try to get‘a concession on that item. So the union repre-
sentative needs a display;of militancy, or a demonstrntidn that the membérs
reailv want this. I remember once talking to Al Shanketr when they were
going to have a demonstration in fronﬁ of the ﬁnérd of Education and

there was a p0uring rnin. His attitude was that nas great, for it they
cnuld get 5,000 people out there_in the rain, that would really convince
-tne board that the teachers were dead serious. You get"many strikes because
the union leader will try to generate militancy or aggfgSsiveness, and

then what there is to.offér won't meet that level of expectation. Though

_ it's a very risky process for the union, I'm just saying that the board -
wants to try to influence the tone of the announcements so that, from the
beginning, you are deflating the expectations of the other side.: Now, you

~ do have the right to communicate with employees. I don't think you ever want -
to'agreé to something that deprives you of your fight to communicate with
fhem.r§0£ coursé, communicaning directly with nhem abnut items that are
being bargained about is not a normal procedure unless you feel that there

- has been a misrepresentation by the union. But you do -have the right to

' 10
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communicate wlth your own employees. ' | -

. Now, with respect to proposals, I.think it is usdally better to wait
for the union proposal, to review it carefully, and then to draft the com-
prehensive management counter-proposal. In teviewing union propnsals,
you have to be careful so that sinply asging a question does not convey
the impression that you arelconsidering making a concession on that item.
I think you sh0uld be vety careful to make that clear. But pou do have‘
to ask the union, because often just in the course of.asking.them-to
clarify the proposal or give you the data or whatever,- you will/dlscover
what they are serious about and what they ara not. This is especlally_
the case where they are.using these very elaborate, canned proposale that
they get from che state association. They just £i11 in the name of the
local association, and they've got a one hundred page proposal

Coming out of a plane, I chatted with two board members from a dlS—.
- trict in California. . The California bill requires that union proposals
be read at an open board meeting. This is one of the ambiguities in the
statute-~that the proposal should be "announced." So one of the things
that they were uncertain about was whether they ought to.have the proposal
read or not. I guess they decided to have it read. 1t took someth1ng
like two and one—half hours to read the very elaborate union proposal.
I'm not sure that 1 would advocate that; however, 1if the dnion is going
to make elaborate proposals, I think one ougbt to have them pay the price,
as it were, by going to the table and explaining all their data as well
as the ratlonale_for the groposal. This, by‘the way, 1s one reason why 1

do not believe, except maybe in the smallest districts, that superin:endents

ought to be on bargaining teams. A lot of time spent in bargaining is

- R 11
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waiting for thé other side to make up it's mind, or going through some

of these procedures that you really have to go through even fhough the
outcome is preordained. Well then, if you go down that list of proposals
Qith them and you.say, "QélI? hoﬁ long did it take you to prepare these
and what's the data," and so on, You find out very quickly wﬁat Ehey have
information about and wﬁat they don't. Try to céution.boards‘against
‘getting big fat union proposals and then immediately breaking their necks
¢o develop detailed answeré to every.item,in the.union broposal. There
is a tendency to do that. I think that 1f the union hasn't really got
toggther a case, there 1s no reason for vou to spend days working to rebut
a proposal that wasn't meanﬁ to be taken seriously in the first place;

I think you ought to be careful to avoid conéultation at the bargaiﬁ-
ing table. Th£s again is a.more acute problem in Califérﬁia and some other
states because the Californie bargaining.law provides for consultatioﬁ
rights. Mow consultation 1s a very elastic process. If you héve a strong
union leader and a weak board representative, consultation ;urns into V
bargaining. It's just like having a teacher and a paraprofessioﬁal in a
classroom, and 1f the paraprofessional is strong and the teacher isn't,
the paraprofessional sort of takes over. But one should not take the
position thqt ygu.will not talﬁ about it simply because an item is not
within the scope of bargainiﬁg. However, it is very.difficult to go from
a bafgaihing procedﬁré to a consultation procedure with thé same group and
at the same time and under the same circumstances. So the answer, let's
séy, to a.union proposal that you regard as outside the scc' 2 of bargain-
.ing, should not-be, "We aren't going to discusé that because ig's not

within the scope of bargaining," but rather "We're interested in that and

12 -



we would like to discuss it with you, bﬁé lef's not do that at the same
time.we're trying to hammer out a coilective.bargaining agreehent."

Avoid giving the union a targét. I think that some boards do thié
when it comes to establishing whethe; managerial prerogatives are within
tke scope of bargaining. They take the position that if it's outside the
scope.of.barga;ning they're no% going to talk about it, and that can be

>used by an astute union leader who is trying to whip up the troops. It

can be used_politically. But if you will say, "éés, we're interested in
that and want to pursue-it; though net in this context," it seems to me
that you'ge less vulnerable.

Now it's.important fof you to have proposals of your own and to keep
tﬁém~on the table until ;he very end. The reason for this is that if |
you should go to an impasse, or to fact finding, it will be strategical;y‘
helpful for you to have proposals of your own sti11ll on the table for thié
coéstitutes some risk for tﬁe uqion. If the odly proposals left when you
g§ to faét fiﬁding are ﬁhinés that they want, tﬁey havé nothing to lose.
But if you can go totthe“impasse procedure wifhja ﬁanagement proposal still

_ on‘the table, the fact finder or mediator will have the leeway to suggest
a settlement that is closer to your position than would otherwise be the
case. So don't give up everything that you ﬁrbposed until the very end.
I don't mean, ho&ever, that you should have a long laundrf iist because,
preSumagly, you're.narrowing the area of aisagreemeﬁt as you pfoceed.

In preparing proposals, different négotiators have different approaches.
Oné sugcessful‘procedure is to review your own policies and practices, get
the -union proposal, meet with them to go over éverything and try to get

the data, the arguments, and the rationale, and then put together a com-

13



préhensive proposél of your own.  Then you hand that to the union at the
next meeting because you prefer to taik from your piece of paper rather
than from theirs,. and because you're trying to get them down to reality.
You see, when.they gé from a maxiﬁum of $3,000 to a maximum of $19,000,
they're giving away fictitious dollars.. When you go up, ‘ydu're talking
about real dollars. Your problem is to try to get their position as

close to reality as possible. One way to do that, of coursé, is to start -
talking from a realistic document instead of an unrealistic one.

It is desigable to.include some items of agréement in your first
draft tO'gét the ball rolling. Now that agreeéent might have td be on
what year it is.or on the seyerability clause of something of thaf nature!
But try to get some agreement on some items.

Try to controllthe drafting procesé. That's very important because
if you can control the‘process you wiil have a great deal more control
over the substance of the agreement. In fact, if you haQe a union nego-
tiator who represents eight or ten districts, it gets to be an overwhelming
secretarial job to keep drafting comprehensive proposéls over ahd over and
over again. Sometimes you may have to go back and forth, with you draft-
ing one and then them drafting one, but usually management will be left
with that kind of task. Ana when you go to’ the table, if you've drafted
;a-comprehensive counter-proposal the timing is on your side. |

I ghin& it is important for you to read other. agreements very carefulf&,
especially those from districts that are comparable to your own—;iﬁ.your
own state or from other states. They will not be models but they might
show you what. to watch out for. Ask yoursel% Qhat the restrictions.men—

tioned would mean if they were applied to your district. You have to be

11



careful becausé it's'not always possible'po tell what the impact of the
agreement will be on a district; You may have a salary schedule which

at certain points seems to be very generous but that district may not have
anybody on a salary schedule at that point. So, often you cannot really'
appreciate what you're looking at, but it will pay you to get a number of
agreements from other districts.and look at them. In fact, it would pay
you to get the original proposal that was submit;ed,'if you could, and
compare jt with the final document. The first time, or tﬁe first few
times, that the board representatives see these very elabo;ate proposals,
it just seems like, "Good heavedé} how can we ever get an agreement in
‘the face of all these extravagant proposals?' It will give you more of

a sense of reality if you can compare initial propqsals with final agree-

ments.

.It is normally not a good practice to.include a statute or
a paraphfasé of one in your stated board policy. (Very-dften
if you paraphrase a statute and adopt it, the paraphfase misleads you
in your interpretation of the actual statute.) Yau are still subject to
the statute, of course, but do not adopt it as formal board policy. Some-
times boards have adopted statutes and the statutes have changed and the
board didn't even know about it. Furthermore, if you've adopted a statﬁte
as board policy this can increase the number of items that are grievable
under the contract. If there is a statutory bencfit and the item is not
boardvpolicy, the only remedy for a teacher would be a statutory one, but
1f you incorporgte it as board policy, you will givé teachers a contractual

remedy on that item in addition to a statutory one.
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GRILVANCE PROCEDURES
. by '

R. Warreﬁ Eisenhower

Introduction - .

The twentieth century, particularly the second half, has been labeled in

many (different ways--the. age of progress, the machine age, the space age,
the age of computers, and more recently, the age of protest. Perhaps it

is only fitting that in an age when protest has been rather commonplace,

concern about' grievances and their resolution has become increasingly im-—
portant in educational circles.

Tn terms of language, "protest" and "grievance" may be used synonymously,
but vhen implemented, beth words signify the presentation by an individual
or a group of some wrong with the notion of gaining redress. Whether the
wrong is real or imagined, the desire for satisfaction persists. C

Since the day when Cain filed the first grievance against Abel, conducted"
his own hearing, wei~hed the evidence, and decided upon his cource of action,
protests and grievances iiave become rather common occurrcnces. But today,
when inhibitions which once restrained many forms of protest have beed cast

‘aside, the significance of a gricvance in a work situation has come to be

recognized.

Since workers are t:.’'ng in ah atmosphere intensified by both violent and
nonviolent protest: ., it would be naive to assume that this would not also
affect the domain of school work. To the extent ‘that it has and will con-
tinue to do so, it has strengthened the need for processes by which resolu-

" tions may be developed.

Grievance Administration : . -

Crievances and the complaints of workers are as old as the employment rela-
tionship itself. " Employeces have always felt aggrieved. BRBefore the advent

of unions, most cmployees kept quiet because they were afraid of losing their
jobs. Today employces in organized units have the right to discuss their
grievances with management through the grievance procedure. Although grievance
procedures were initiated in the late nineteenth century, most of them have:
evolved since the Wagner Act was passed in 1935. Today grievance procedures
arc found in almost all unlon contracts. ’

-
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Definition of Grievance

Management frequently disparages the grievance procedure because many of

the items which are processc! are not gricvances under the contract, but
complaints. In other words, If an cmployee pgrieves about his work schedule
(vhich is incorporated in the contract), it is a grievance. If he gricves
about the lack of sanitary conditions in the washroom (not covered by- the
contract), it is a complaint. In other words, all grievances are complaints,
but not all complaints are grievances. '

The opew or unlimited approach to the handling of grievances attempts to .
bring all dissatisfactions of the worker to the surface and to solve them
equitably. Thus, a grievance could be dcfined as any dissatisfaction aris-
ing out of the employee's ‘relationships with the organization.“ﬂﬁegardless
of whether a grievance is related to wages, hours, or terms of employment,
wvhether it is expressed, or whether it is valid, it must be resolved or the
dissatisfaction will ultimately become a grievance under the contract.
Assuming such an unlimited approach to the grievance procedure, grievances
may arise: (1) through contract interpretation or through conflicts between
two or more scctions of the contract; and (2) through issues which arise
outside the contract because the contract says nothing about the issues or’
the issues are so unique that the contract could not possibly cover then.

Nature of the Grievance Procedurae

. Many different tybcs of grievance procedures are used today. These procedures

vary with the size of the organization., the character of the industry, and the
types of labor-management rcpresentation. A typical grievance proceduré would

‘normally have from two to five steps. An cxamnple of a four-step grievance

procedure normally would involve the following union and management representa-
tives: Step One: the Principal, the Building Representative, and the aggrieved
employce; Step Two: the Principal, his supervisor, the Building Representative,
a Union Representative, and the employee; Step Three: the Superintendent, the
Principal, the Building Representative, and the Uriion Representative; and Step
Four: arbitration. . '

~-

As the grievance moves through the procedure, an attempt Jis made to submit it,

" through successive steps, to different representatives of union and management

at increcasingly higher levels, of authority. Dy such a procedure, different
vicws of the problem are clicited and perhaps some mutual ground for solving
the problem will be found. In most cases, the number of steps in the procedure
is limited so that the grievances may be resolved quickly at the lowest possible
level. 1In this way, the mcaning and” flavor of the grievances are not lost Pe«

.fore they reach top managcment.

Pressure Tactics

During the term of the contract, union members may use different types of pressure
tactics to achieve their objectives outside the grievance procedure. The simplest

17



-tactic is the wildcat strike which deliberately violates the contract and, if
located strategically, it can shut down an entire school. Another tactic is

the threat of a strike or wildcat strike if a particular issue in the grievance
procedure has not been scttled satisfactorily. Slowdowns have been particularly
cffecctive as a pressure tactic. Sometimes the contract itself is used (e.g.
refusal to be transferred temporarily to another school or refusal to work
overtime). In still other ways, the union may employ working practices to
achieve its objectives. Lastly, the grievance procedure may be flocded with
gricvances so that it breaks down and the administration of the contract stops.

Frequently these pressure tactics have been used by the union to gain more
favorable contract terms through revision, amendment, and alteration of the
original agreement. 1In organizations where management attempts to counter-

act thesc tactics by adopting firm policies on discipline and discharge for de-
liberate contract violations, tlie pressure tactics often are discarded and ,
excellent labor-management relations are cestablished. In many areas where manage-
ment has been unable or unwilling to take any action against thesc pressurce tactics,
the organizations have been faced with increasingly higher costs of operation.

The use of pressure tactics by unions is usually related to the majority and
stability of the labor-management relationship. In the initial stages of -a-
relationship, the union tends to use more of these tactics. If, as time passcs,
management fecls that it must improve its competitive position by the elimina-
tion of these tactics, by firmly insisting that the union live up to the contract,
it can usually win union support for the elimination of such tactics by a minority
. group cf union members. -

-Processing Grievances

Handling ecmployee grievances is a major responsibility of "all school administra-
tors. When this responsibility is met effectively, school systems benefit
through higher morale and greater productivity. When handled incompctently,
cmployee gricvances can lead to serious problems: chronic employee dissatisfac—
tion; an increcase in absentecism; and loss of efficiency. To prevent such iro-
blems, administrators must understand and be able to define clearly the nature
of the gricvances and to develop clear-cut guidelines for dcaling with them in
an cquitable manner. :

A gricvance, of course, means different things to different people. Labor-
management contracts often refer to grievances as controversies or disputes
arising from the application or interpretation of clauses in the collective
agrcerent. In its more general usec, the word is used to denote a specific
gripe or complaint. : N ' '

There are various stages of worker dissatisfaction that culminate in the of-
ficial expression of a grievance. The first stage begins when an individual is
irritatced or uuhappy about something in the organization. Perhaps he had to wait
in line to get something he neceds; or he could not get his personal leave
scheduled after a holiday; or he was late to work hecause of a traffic jam;
perliiips the principal yelled at him unjustly yesce..iay. . The possibilities are

. infinite. The important thing to rcmember, howucver, is that something In the
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work situation has upset ‘the cmployece, though he may say nothing about it at
first. :

The next stage of discatisfaction is reached wvhen an employee begins to com-—

'plain opanly about the irritation, either to his principal or to fellow cmployees.

At this stage, complaints are usually not put into writing. They may merely
represent verbal attempts to "clear the air'.

The final stage of dissatisfaction is rcached when the cmployee 1s so disturbed
by a situation that he seeks definiteé action., At this point, a written com-

plaint 1is usually prepared for prescntation to union eor management representa-
tives. However, the principal- should not assume that all is well Just because

‘there are no written gricvance presented to him. Necedless to say, employees can

be quite irritated without putting their complaints in writing. It is the job
of the principal to develop a spccial sensitivity for picking up unarticulated
gricvanccs.

Constructive Grievance Handling

When handling employce grievances, a principal has the choice either of adding
to the problem or of attempting to solve it. By shirking his responsibilities
in this arca, he will definitely add to the problem. For example, he may pass
the buck, argue with cmployees who present grievances, or look for an easy way
out. On the other hand, principals who follow proven guidelines can become
problem solvers rather than problem makers. :

Some gricvances are ncver settled because the source of irritation is not un-
covered. Thus the principal discovers that the same grievance is often presented

"time after time. ' For example, an employvee frequently complained to his princi-

pal that his pay was not in linec with others with the sane experience and
training. lis complaints continued even after the principal had explained the
pay system. Finally, during“a long discussion, the truth came out: The employee
was not really concerncd about his pay; he was worried about keeping his job
since he had heard rumors concerning a tight financial picture and the possibi-
lity of layoff. After beinz told that he would not be affected, the cmployce
stopped complaining.

This example is not an isolated case. Many stated grievances are often merely

cover-ups for other things that arec bothering cmployees. In this respect, a

gricvance is like an iccberg--that is to say, the causes of grievances often
lie far below the surface, and it is the job of the effective administrator

to uncover them.

R
LT .

Get the Facts N

Without having the facts surrounding a grievance, administrators cannot hope to
deal with cmployece problems effectively. To gather such facts, the administra-
tor must begin by asking questions suchi as: What is the problem? Where did it
occur? Who was invelved? When did it start? Why is it a problem? Vere there
any observers? Has the problem ever occurred before? llave other administrators
conf{ronted similar prievances? llow did they deal with them? Are there any
records that can shed light on the matter?

19



.

As might be expected, obtaining nccded information requires much time and
effort. MHowever, the time is clemly.well spent if it leads to solutions
‘that will prevent similar grievimces at.a later date.

Tdentify and Evaluate Tossible Solutions R

After the real causc of a gricvance has been determined and all facts per-—
taining to the situation have been obtained, administrators can begin to
develop possible solutions for handling the grievance. In so doing they
_should carcfully re-cxamine the nature of the gricvance and. reconsider all
available information. They may discuss thé matter with 2 superior, or with
other administrators, and investigate how similar cases were handled in the
past. '

By carefully considering possible solutioms, the administrator can avoid making
snap judgments. Needless to say, spur-of-the-moment decisions often make the
employee feel that the administrator is callously indiffercent to his gricvance.
In short, the ecmployee assumes that the boss is not interested enough to get
the whole story. T ’

While the administrator can avoid scme trial and error by considering measures
that have worked in the past, he carnot determine whether he has selected the
appropriate solution until it has heen put into practice. Thus, in the final
analysis all solutions can be evaluated only in terms of how well they account
for all the facts surrounding a particular grievance.

Applying the Selution

‘Once 'a solution is chosen, it must he put into action. While this may seem
quite obvious, it is usvally at this point that effective problem solving breaks
down. An employee naturally expects some sort of action when he files a griev-
ance. Therefore, why postpone action when the facts show what needs to be done?
If you go to a doctor with an ailment, you don't expect to wait six weceks before
he prescribes medicine for you.

Once a solution is put into action, the administrator should follow up to see
if the cmployece is satisfied. What is his response to the solution? By fol-
lowing up on his solution to the problem, the administrator can see if any
additional action is required. . .

Be Accessible and Open-minded

All administrators must iudicate a continued willinpness to hear cmployce cem—
plaints. Tn general, this means that cach adwministrator should maintain a
known . open-=door policy. However, words alone are not cnough. The good admini-
strator also makes it known through his actions that employces are welcome to
discuss their grievances with him. If cmployces fcel-‘that they cannot speak
freely with their administrator, minor complaints will often grow rapidly out
of proportion.

Above all, an administrator wmust be willing to let the employece tell the whole
story as he sces it. Do not interrupt him unless it is absolutely neccessary

20

ERIC

Aruitoxt provided by Eic:



15

to clarify a point. Do not try to finish off some paperwork while the em-
ployce talks. 1Instead, malie him feel he is the center of your interest by
giving him your full attention.

Frequently, we sec things only from our own point of view. To prevent charges
of unfairness, the worker's viewpoinut should be given carcful consideration.
In other words, the administrator should make an honest attempt to consider
impartially all points of view that are conceivably related to a particular
grievancce.

Records can be extremely valuable when grievances first come up, because they
enable the adminigtrator to consult precedents for help in selving his parti-
cular problem. Although maintaining careful records on grievances takes time, .
the time is well spent. The few minutes devoted to making notes on an employee's
grievance may save many hours in dealing with similar complaints in the future.

Purposcs of a Grievance Procedure

An effective grievance procedure may serve several purposes:

1. To assure emplovees a way in which thevy can get their comnlaints con-
‘sidered rapidly. fairlv, and without reprisal. Another way to put this
is that grievance procedures are set up to give an employee a chance to
get his complaint to the top boss or to get satisfaction along the way
without losing his job. An employece may never have occasion to use a
grievonce procedure. There is, though, a measure of security to him in
knowing that if he does have a complaint, there is a way to make a com-—
plaint known and to get something done about it. As long as people
work together, however harmoniously, frictions will at times arise.
Unless there is a way to eﬁpress, examine, and adjust or resolve the
cause of the friction, the work 'situation is bound to deteriorate.
Nothing is more frustrating than a complaint about which nothing is
done. -

2. To encourage the emplovee to express himself about how the conditions
of work affert him as an emplovee. A grievance, whether it-.is expressed
or remains uancexpressed, is still a grievance. Complaints which are ex-
pressed to administrators can he handled. Something can be done about
them. School management has the initlative to apply policies to em-
ployeces arid, in most cases, decide the conditions under which they work.

" The employee is in the position of being told how a policy works or
what his couditions of work shall be. The question is how to get a
proper balance. An effective gricvance procedurce is one way in which
an cwployce may express himself about complaints he has on how policies,
practices, and proccdures - apply to him. It lets him make known to
management his views on the application of the policy to him, or on how
the conditions under which he works affect him. Unless an opportunity
is given to cmployeces to express themselves abont their complaints,
fecelings beceome bottled up. They will f£ind expression. somehow in some

. form of silent resistance. '
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3. To pet hetter nndnrstdnding_of'pdlicins, practices, and procedurcs

" which affect emplovees. The great majority of complaints and griev-
ances probably arise out of a misunderstanding of the meaning of
policies, practices, and procedures which affect employces. Of course,
the policies, practices, ard procedurecs should be clearly set forth

- and made known to cmployces and administrators. Administrators should
be informed about the application and mcaning of policies and proced-
ures. The very act of calling a grievance to an administrator's at-
tention gives an excellent ,opportunity for both employee and admini-
strator to understand better the policies and procedures complained
about. For example, an employée has a question or a complaint about
a promotion policy. He tells his administrator about it. WNis admini-
strator explains to the employee the policy itself, some of the back-
ground which went into forming the policy, and what it is about. He.
explains to him the purpose of the policy and how it has been applied
in other cases. Tor admlnlstrators, the value of the grievance adjust-
ment proccdure at this point is that if the admiristrator does not know
these things, he will try to find out. He needs to do this so he can.
discuss intelligently with the employee the basis of the complaint.

4, To instill a measure of confidence in cmplovees that  actions are taken
" 'in accord with policies. An administrator is accountable for the de-
cisions he makes that affect employees. If his decisions are subject
to some review under certain conditions, the chances are he will take
special pains to assure himself that they are fair and in accord with
policies and proccdures. The employee knows that an administrator is
accountable in many ways for any decisions he makes. One of the ways
is through the grievance adjustment procedure. This procedure
helps instill employee confidence in administrators' decisions. It is
one of the many mecasures which, when added together, result in an em-
ployce's assurance that he will be treated justly and fairly.

5. To provide a check on how policies are carried out. The grievance ad-
Justment procedure is a rather painful way to get a check on how policies
are carried out. However, in a big organization where therc caunot be
day-to-day observation, the grievance machinery can help upper management
Judge how well policies are being carried out. Further, a-study of :
grievance cases can point to the need to change policy. If, for example,
many grilevances arise out of the interpretation of a policy, it is wise
to take a look at the policy itself, to determine, first, wvhether it is
sound, and second, whether it is possible to carry it out. Again, griev-
ance procedures are not the only ways to determine the need for change in
policies, nor to find out how well policies are being carried out; but
they can help show the need to reexamine policies or procedures.

6. To give administrators a greater sense of responsibility in their deal-
dngs with employees. An effective grievance procedure assures that
decisions made by an administrator which affect employeces aren't reviewed
or modifjicd until he himself has had a chance to reviecw his decisions and

- modify them if the facts warrant. An effcctive procedure leaves the com-
- _ plaint in the administrator's hands until he has had a chance to reconsider

his actlons. . .
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Arbitration in the Grievance Procedure

Arbitration is third-party scttlement of diﬁﬁhfé@ﬁbﬁfﬁécn individuals or
partics outside a court of law. Labor arbitration most commonly is uscd to
scttle disputes between partics of a labor agreement as to its application or
interpretaticn. Since 'such arbitration consit Lq of dcte1m1n1ng the rights of
a party to an agrcement, it is referred to as a "riphts'" dispute or commonly

s "gricvance arbitration". TFurther, it determines what ‘is right, not who is
right. . ‘
A second type of arbitration is called an "interest" dispute. It involves the
determination of the interests. of the parties, as distinct from their rights
under an existing agrcement. It applies to a determination by an arbitrator
or arbitration board of the terms and conditions of a new or rcnegotlated
labor agrcement.

The way an arbitrator vicws a case depends, in part on his personal philosophy
of arbitration and in part on his relationship to the parties. The arbitrator
who is called for a single case (ad hoc arbitrator) is inclined to be a judge.
in most cases. The permanent. umpire who handles most or all of the cases for
an agency and union is inclined to be more than a judge. DBut these generaliza-
tions have their exceptions and should not be taken literally.’

1. Purposes of arbitration

: - To resolve a dispute short of a strike or lockout.

A safety valve, beyond the regular grievance procedure.
- To resolve a situation that needs a decision.

To test the meaning of the contract.

Face-saving.

2. The basis of the arbitrator's decision ' .

- Not what he thinks is fair, or right, or wrong; rather what he

" thinks the contract says in relation to the circumstances pre-
"sented to him in the hearing; past practice may also be important.
= The jurisdiction of the arbitrator is usvally defined in the con-
tract; the matters on which he may rule, and the nature of his
ruling - meaning or intent of parties, application, interpretation.
Usually excluded are changes, addltlons, dcchJons or modifications -
of the contract. : )

3. Types of arbitrators
. ~ :
-~ Ad hoc, single: one impartial individual, hired by the parties for
a partlcular case or series of cases.
-~ Permaucent, single: one impartial individual selected by the parties

and usually named in the contract who will hear all cases for the
duration of the agreement.
"~ Arbitration board; ad hoc or permanent: cach party appeints onc or
- ) two representatives to board; board in turn selects impartial chair-
man; declsion-is by majority vote of hoard.

Q 2:3
ERIC

Aruitoxt provided by Eic:



18

~4&. Selection of arbitrator =

~ Named in contract.

‘= By agreement between partics. N

- Failing agrecement, or by agreement on application to the Federal
Mediation and Conciliation Service, the American Arbitration
Association, or some professional individual, usually a lawyer,
professor or judge.

5. Procedures and methods

=~ Formal and infotfmal .systems.

Stipulation: May their preraration help to clarify the issue, per-

haps produce a solution short of arbitration, assure a ruling on a

Particular dispute? Or will it tend to freeze the case, reduce

flexibility? . .

Briefs: Read at beginning of hearing, used as basis for presenting

case even when not submitted; a matter of practice and choice.: R

- Opening Statement: What it's all abeut, what you're going to shaw. =

! = Who goes first: Not necessarily the party requesting avbitration -

rather, the proseccution, the party which took the initiative in -the

dispute; as in a discharge, the managément; in a request for a-

persondl leave day, the union. ‘ ' )

Direct presentation: By the spokesperson (s); telling things to the

arbitrator, possibly introducing some exhibits - to where you have

] -an able witness with expert or first-hand information, his testimony"

. will usually be more effective. ’

=~ The use of exhibits: Copies of contract, grievance, transcripts of
earlier meetings, pictures of the job, production records, check
stubs, ctc. ' ' L

- Witnesses: Examined (questioned) by their side, then subject to
cross—examination by the other side, with the arbitrator often asking
questions. May also involve re-examination. Exhibts are often in-
troduced through wituesses and explained by them. '

= Sumpation: Summary of major points in dircct presentation, through

.- witnesses and exhibits, with counter agruments to what other side has
presented: Should be relatively brief, should include specific refer-
ence to decision wanted from arbitrator. '

- Post-hearing briefs: One side or the other may request permission to
file post-hearing briefs: Should not include new material unless by
mutual agreement where facts were not available at hearing. May be used
to stall, delaying a decision; as deadlines for filing are extended.

6. Follow-up, after receipt of award

= See that terms of award are carried out, and that situation does not
arise again. Union may be resentful, attempt retaliation in same or
other arca. . , .

- Enforcement: Il arbitrator did not excoed jurisdiction, did not ecngage
in fraud, corruption or other mlsconduct, decinion is enforceable in
court. Will not be sct aside for errors in judgement as to law and fact.

- Award should he considered in relation to applijcation to ther gricvances,
future changes in the contract.
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7. Arbitration clauses

¢~ = Wording of clause most important: -What may be athLraLcd jurisdiction
ey : of arbitrator, limitations on lis power of decision, question of
TR vhather decision is final and binding, questions of time limits on
I ' . getting case to arbitration and on arbitrator in'rendering award,
“importance of con515tcucy in-contract, all arc factors which must
be considered.

Gch the Arbitrator Needed Information

ThOugbt must be given to the method of presenting cases to insure that the
arbitrator be thoroughly itformed as to what he should know and of the signi-
ficance of vhat is placed before him. Do the parties present him with adequate
opening statements? Are the grievances and the answers thercto written in a
meaningful and understandable manner? Are the parties successful in presenting
the arbitrator with a lucid statement of the question to be decided and the limits
of his jurisdiction? Would it help to have some less formal and technical method
of conducting the-hearing? llow well do the parties do in presenting exhibits.
which set forth the detail of the data ou which they rely? Perhaps there are
occasions when the orderly presentation of a case would be served best with

the school system proceeding first, with basic noncontroversial material being
“dntroduced by its better informed witnesses who would be testifying from school
system records as-to dates, background data, events, etc. Perhaps the repre-
sentatives of the parties should make a greater effort to stipulate as to basic
facts which are not in controversy, thus avoiding the confusion frequently in-
troduced into the record of the case by union witnesses who are inaccurate in
_their memories. These and other ways of speeding up the hearing and assuring

the arbitrator a record which will cnable* him to perfotrm responsibly and know-
ledgeably should be canvassed:

Arbitrator Needs Guidance

Finally, with-respect to the avoidance of bad mistakes jin the award and opinion,
the parties might give thought to the best way of affording the advantages of
consultation and guidance to the arbijtrator. It is not _suggested that the case
be decided on any basis other than evidence adduced at the hearing. It is help-
ful to remember, however, that arbitrators, typically, work in solitude and have
no opportunity to test the validity of their conclusions® 1niglqcussnon with
others lhcy do not have law clerks with whom to talk onL Lhelr-problcms as

‘" do judgaq. They have little opportunity to mect with oLhor arbitrators. - In
some situations, the partics might consider the ndv:sab111ty of using a three-
man panol in licu of 2 single. arbitrator. 1If they should decide to provide for
a board of arbltration thaey mlrhl consider it wise to prov1dc that the two mcm-
bers of tlic board designated by cach of the partics should act as advisors,
without vote. Or, if they regard a board as an unwicldy device, they might
invite the sinple arbitrator to feel free to call upon the two individuals who
presented the ease to discuss with him, informally, and when he is ready to
wliLc his dcc:.lon, any of its aspects on which he needs further enlightenment.
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The quasi~judicial system undér which the parties operate belongs to them. It

is theirs and they can make .of it what they will. 1If it operates badly they

" have nobody to blame but themselves. Any breakdown in the system leads to
consequences far beyond the values of the system itself. The maintenance of
effective grievance and arbitration systems is a challenge which no administrator
of a labor agreement is in a position to ignore, '
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Mechanisms for Settling Collective Bargaining Disputes
in Public Education

by Harry A. Becker
"There 1s no point to any further talk. This is an impasse. We're
leaving." The speaker was the chief negotiator for the teacher's assoclation.
He and his associates picked up their papers and walked away from the bargaining
table. The next day the press carried a statement by the association negotilators

accusing the board»of education of not bargaining in good faith.

It was indeed an_impasse. When either or both parties announce that it

is impossible to reach agreement at the bargaining table and refuse to continue
bargaining, an impasse exists. An impasse is a crisis. It amounts to an announce-

ment that the process of collective bargaining is not an effective means to
reach agreement on whatever the issues are.

In theory, an impasse may be triggered by either party. In practice, the
impasse is a tactic of the employee organieation. Ihe employer has nothing to
gain'from a breakdown of the ‘collective bargaining process. On the other hand,
the employee organization wants and needs an agreementlas soon as possibie. if
it requires an additional month or an additional year to agree, it is likely that

wage Increases and benefits w1ll be lost for an additional month or year.

An impasse may be the inevitable consequence. of endless h0urs of bargaining

 without reaching agreement. Day after day, the negotiators begin bargaining as

the sun is setting and continue through the night. But agreement cannot be
reached on issues believed to be vital. The time arrives when the spokesman for
the employee organization announces, "There is_no point to any further talk.
This is an impasse.” |

On the other hand, the impasse may be a matter of-strategy. -The employee

gotiators may believe that they have gotten as much as they can through the

process of collective bargaining, but that what they have 1is not enough They
may believe that by creating an impasse, pressure can be'applied which will

result in additional concessions. No generalization can be made about whether

.
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an Iimpasse i1s an pnavoidable breakdown in the bargaining process or whether the
impasse is a matter of'gtrategy. It may be either. A judgment can be made only
by ‘carefully analyzing each case. | |

One has only to reyiew the hundreds of iﬁpasses that have occurred during
bargaining to realize-that -an impassg can occur whether or not mechanisms are
provided for resolving an impasse and reaching a settlement. The impasse 1is a
fact of collective bargaining life. However, if a process for settling the
'impasse has not béen provided, both legal and illegal actilons will occur as
employées seek' to force a more favorable settlement. In the field of education,
_impasses that have occurred during contract negotiations have been resolved
sooner or later aﬁd in one way or another. Illegal methods, inclﬁdiﬁg the job
action and the striké havé usually, thodgh not'always, been effective in winning
concessions that héve been refused at the'tﬂe bargaining table.

The principal mechanisms for resoiving impasses are mediation,.fact finding,
and arbitration, each of which requires the services of .a third party. Let us
analyze the third party mechan&sms most frequently advocated and used. |

Mediatién is a mechanism whereby a third party tries to.bring about
agreément between the two principal parties. The mediator may meet Kissinger
styie with each party separately or may bring the parties together, depending

"on his sense of the situation. The object of the mediator is to move the two
parties c.oser together, that 1s to close the.gap between the positions taken at
the time the impasse 6CCurred. The mediatof works back and forth between the
parties. If more than one mediator is involved, they may Seéarate éud work
witﬁ both parties simultaneously.

The mediator tries Lo reason persuasively and convincingly with each
party. He tries to show how the available conditions of agre;ment are

advantageous to whichever party he is working with. If he succeeds in bringing
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the parties close together, he will have ; joint meéting with both parties.
The mciation has been- successful if, at that ﬁeeting, an agreement is hammered
out.

The mediator needs to find a formula for settlement that both sides will
accept; His job is nat.to determine ‘what settlement would be right énd fair.
The mediator must be pragmatic. Mediatién succeeds only if an when both pargies
agrée. One mediator said, "If both parties will agree that the moon is made of
green cheese, -that is 0.K. with me.h

Mediation.;ervices are usually provided by a state agency in accordance
with ~tate law. In'MassaChusetts, mediation service is provided by the State
Board of Meéiation and Arb;tration. There is usually little or no choice of
ﬁediator or of whether there will be one mediatof'or more than one. Mediatbgs
have no authority. They do their best to bring abo;t setglement. Mediatiod
can succeed only if both parties believe that the available settlement is as
good as they can get.

Fact finding is another.wiQely used third-party mechanism provided by state.
agencies in accordance with state law. While a médiator friés to negotiate a
séttlement'thét each party believes is to its advantage, a fact finder appeals
to both parties to be_reasonable and to consider the welfare of the children
ang the public intérest. The fact finder will request that all pertinent
information.be submitted. He will continug'his_investigation by holding a
hearing at which both parties as well as other persons present the facts as tbcy
see them. The fact finder evaluates all of the faéts that have beenlobtainea

and issues a report which includes recommendations for settling the dispute or

impasse.
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The fact finder's report is public information, but is not binding on the
parties. If the fact fiﬁde? succeeds in getting the pgrties to setFle, it is
because both paxties h;ve been convinced that the fact finder's recommendations
offer as favorable a settlement as they are likely to get and that the
conseduences of prolonging the impas%e will be unfavorable. If public
opinion has been crystallized in Suppo;t_of the fact finder's recommendations,
the prospects of a settlement are enhanced.

As can be expected, fact finding does not always succeed in,ﬁriﬁging
about a settl;ment. For example,.the Colorado Springs tgachers overwhélmingly
rejected a fact finder's recommendations to settle a disﬁute.on the provisions
of the new éontract. Two days later the teachers voted to stfike.for the
first time in the-city's lbgfyear history. The strike lasted for twelve days.

Arbitration has the pb;ential to be the most valuable third-party mechanism
for settling disputes. ‘It is essentially a judicial proceeding. The arbitrator
or arbitrators hold hearings at which each party to the dispute or impasse
submits evidence. The arbitrators render a decision which is called an
award. This decision is similar to the verdict of the court in a civil
lawsuit. The award spells out what action is to be taken regarding each of the
issues in the dispute. There are two kinds of arbitration: binding arbitration’
and advisory arbitration. Compliance with the award is compulsory in binding
arbitration;in advisory qrbitration, compliance is optional. -Each party considers
the award and decides whether or not to accept it.

School boards and state lcgislaturéé hnve‘been_wrestling-ﬁith the problem
of what to do about arbitration since the famous Norwalk, Connecticut case‘in
1951. This case'arose as part of the aftermath of the 1956'Norwq1k teacher

strike, which was one of the first teacher strikes in the United States. Along
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with the animosity engendered-by the strike, the Board of Education and Teachers
‘Association quarreled bitteriy abut fhéir respective rights and their correct
relationships, The Teachers Association claimed both the right to negotiate

. a group contract and to employ arbitration to settle disputes. Legal counsel
for the Teachers Association encouraged the lawsuit in the ﬁélief that the

court would mandate binding arbitration as ‘the mechanism to u;e in settling
disputes. In the Norwalk case, the Connecticut Supréme fourt of Errors
rendered a declaratory judgment which was intended to provide guidelines

for the relationships and rights of both the Teachers Association and tﬂe.

Board of Education. .

The deélaratory judgment of the Connecticut Supreme Court of Errors
limited the use of arbitration in the Norwalk case '"to certain, specific,
arbitrable disputes.'" Twenty-five years later, this deciéion still prevails
in Connecticut.

Iﬁ grievgnce procedures,'it has become common practice to mandate some
type of third-party pfocedure as the final step. Some grievance procedures
even pro;ide for binding arbitration. Grievances usually deal.with issues
of liability. An individual or a group claims thaf under the contract or
established policies, they are entitled té some benefit or privileges such
as mofe pay or more time off.. The issues are.certainly imporfant to the

individuals concerned, but the stakes are relatively small to the Boérd of

Education.

~

On the other hand, when a collective bargaining agreement is being
negotiated the stakes are high. It make a big difference what new fringe
benefits and saléry schedules are established.: These and other policy

decisions can commit very large amounts of money. In the Norwalk case, the
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Connecticut Supreme Court of Errors declared that under exisging Connecticut
law, it would not be legal to delegate policy decisions to a third party.

In tha twenty-five years since the Norwalk case, the- Connecticut legislature
has enacted several laws which establish and regulate collective bargaining in
public education. There has not ' been legislation, however, to either require
Oor empower Conngcticut school boards to use binding arbitration to settle
collective barga.ning impasses. The situation is similgr in most of the other
states. Only a few states provide for some form of binding arbitraéion. : .
Wisconsin, for example, permits binding arbitration, but only if both parties

enter into it voluntarily.

What conclusions can be drawn about the effectiveness of the availaﬁle :
mechanisms for settling collective bargaininglimpésses? In most situations;
if binding arbitraﬁioa is available at all, it is available on1y for grievance
actions. The mechanisms which are available in collective bargaining impasses

are not effective.

| Teacher strikes have become more and more common. In the‘l969—70 school

year, there.were 181.teacher strikes. In the fall_qf 1975, 170 teacher strikes
kept an estimated 2,000,000 children from attending classes. -Teacher strikes

are occurring in all parts of the country and in school districts of all sizes.

In general, teacher assdciations are ready to accépt binding arbitration; school
boards and legislatures are not.ready. Why is this so? Judging from the state-
ments made by those who are opposed to teacher strikes, it i; a carry over from the
time when school boards could dictate salaries and working conditions-and it was

not necessary to reach a bilateral agreement. A retired teacher who opposes

teacher strikes said:
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No one should be permitted to shut down a govefnment

' operation for -which taxes have been levied. . . .
Public employces are a part of government, and strikes
by government are intolerable and undemocratic too. . . .
Strikes by government employees are a Step on the road
to chaos and anarchy, as well as a defiance of the voters
and elected officials.

Another educator who opposes teacher . strikes declared:

Teachers who violate the law should be dealt with
severely. They should know better. Law-breaking
teachers cannot possibly instill in their students
‘a respect for the law. 1In states with no-strike
laws, contracts should include the stipulation
that any teacher who violates the law is auto-
matically fired. ‘

Some who are opposed to legislation to provide binding arbitration
believe that binding arbitration would give teachers greater benefits than
they could otherwise obtain. These people prefer a weaker mechanism such as
advisory arbitration because advisory arbitration awards can be accepted or -
rejected by the Board of Education. What they overlook is that advisory
arbitration. awards can .also be accepted or rejected by -the teachers
association. Under present conditiomns, it is actually vossible for the
‘teachers aséociation to rejecé the advisory arbitration award, go on strike,
~ and obtain.a settlement which is more favorable than the arbitration award.

This happended in Norwalk, Connecticut in 1969. Contract negotiations
were stalemated and an impasse was declared. After mediation efforts failed,
the dispute-was submitted to non-binding arbitration. At issue were wages
and fringe benefits with an estimated cost of apbroximately $400,000.. The
arbitrators's award provided wage and fringe benefits with an estimated cost
of $100,000. The board of education, voted to accept the the arbitrators'

award, but the teachers association rejected the non-binding award and voted

to strike. An injunction forbidding the strike was ineffective, After a four-
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day strike, the board of education and the teachers association reached a
settlement with wage and fri&ge benefits-having an estimated cost of $300{000.
This settlement was duly ratified by the Common Council of the city.

Had there been binding arbitration, the settlement would have been in ‘
accordance w}th the arbitrators' award. The cost to the City would have been
approximately $200,000 less. Even more important, everyone ;ould have been,
spéred the turmoil, disruption, and animosity engéndered by a strike.

Tom James reached the conclusion some years ago that "the recogd of state
action promises that teacher power has little chaﬁce.of‘becoming the ogre
that many people expect.'" However, times have changed.. Increasingly, teachers
are unwi}liﬁg to accept wages and conditions thét they believe are unsatisfactory.
Terrel H. Bell, U. S. Commissioner of Education, reca;ls how 1% used to be:

L. . Each year, we simply drew up a Aew salary schedule
and presented it to the teachers as a gift from the
benevolent father. And the teachers, hats in hand,
said, 'Thank you.'

Paul Friggens pointed out that this is no longer > case, and Rorald
Corwin said that what seems to be new about teachers:' s the scope and intensity
of teacher militancy." Public school teachers are determined to have an octive
role in the decision-making process. To achieve this they are weil organized,
and when they believe it is necessary, teachers will violate anti-strike laws.

The thousands of teachers who are williné to strike are not ordinary

criminals. Many of them strike reluctantly and with the conviction that there

1is no alternative. As one teacher expressed 1it:

Teachérs who have exhausted the legal remedies
available (labor boards, mediatien, fact finding, etc.)
and are still faced with no possiblity of settlement
after long, weary months of attempting to be reasonable
may be left with only two choices: strike or crawl back
on their knees. In such a case, there is really only
one choilce to make. I1f legislators, school boards,
et. al. deplore strikes, then it behooves them to provide

. strong alternatives through which public employees may

seek redress for unresolved disputes. . . .
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Here is a teacher who prefers- binding arbitration. Under present
legislation, however, the strike 1s the only available action that is effective.
This is how he expressed his view of strikes:

Strikes are disruptive, costly, and technically

illegal; they are also effective when all else fails.

Without them we are reduced to humbly petitioning

the elected school officials for whatever they are

disposed to offer us--take it or leave it. A system

of binding arbitration would be a major improvement

and an acceptable substitute, but until a fair

workable plan is offered, we're stuck with the

strike. . . .

More and more people believe that under existing circumstances, teacher
¢ strikes arefjustifiable. The wildespread sympathy for striking teachers is

illustrated by the New Haven teacher étrike in the fall of 1975. The judge °
jailed 90 teachers for violation of a no-strike injunction. 1,000 non-teaching
school employess staged'a symbathy walkout over the jailing of the teachers.
Labor leaders, angry over the jque's refusal to release the 90 jailed striking
teachers, called a one-day city-wide walkout by 30,000 union workers. The walk-
out was. approved by all 146 leaders of the 92 unions comprising the Greater New
Haven Central Labor Council. The President of the Greater New Haven Central
'Labor Council called the jailings "a miscarriage of justice. These people are
not criminals. They are not lawbreakers, no matter what the judge says."

Penalties imposed by the courté are not effective deterrents to teacher
strikes, When teacher strikers are sent to jail, they often receive admiration,
sympafhy, and increased suppbrt.

In the New Bedford, Massachusetté strike, 27 teachers were jailled and the
teacher associlation paid a fine of more than $337,000. As a result, teacher
associations throughout Massachusetts launched a campaigﬁ to support the New
Bedford Teachers by contributions to pay the fine. As has been noted, in the
-New Haven strike, jailing 90 teachers only produced a sympatﬁy walkout by 30,000
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Striking teachers have learned to insist on so called "no reprisal"
or "amnesty" clauses in a settlement. The purpose of these‘clanses is to
prevent the board of education and administration from punishing or discriminating
against the strikers. Colorado Springs suffered a twelve day strike in
December, 1975. The teachers rejected a settlement solely because it
contained insufficient amnesty provisions for the 1,200 strikers. When
the amnesty provisions were improved, the teachers accepted the settlement.

The amnestz provisions obtained by the Colorado Springs strikers included the

following

1. striking teachers will return to the same positions they
i occupied prior to the strlke,

2. there will be no board retallatlon against members of the
CSTA negotiations unit, nor any teachers who participated

in the walk out;

3. there will be no retaliation against CSTA members for
picket activities;

4. there will be no strike-related entries made in teachers
personnel files;

S. teachers close to retirement who partic1pated1n the strike
retain full-service credit.

There:is no doubt that legislation on impasse resolution is needed. In
the opinion of this writer, however, there is confusion as to what that

legislation should provide. Legislation that will provide an effective

-

 mechanism for settling collective bargaining impasses in an equitab]e manner

.is required. Binding arbitration as the final step for resolving impasses is

an.effective mechanism. lhis writer recognizes that possibly it is not the only
effective mechanism. Legalizing strikes in phblic education,'however, does not
provide due process for settling impasses. The strike is an emtreme form.of
protest. Legal or not,.there'haveAbeen hundreds of‘strikes in public edncation -
every year. Unless an effective'mechanism is provided; there are likelvito be =
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hundreds of teacher strikes_in the years éﬂead. Legalizing teacher strikes
does not solve the problem. 'For all coﬁcerned'—bteachers, children, taxpayers,
the strike is a disruptive, disturbiﬁg, wasteful, and expensive action. More-
over, strike action does not necessariiy lead to the equitable set.lement of
an impasse. fhe solution which is forged in the heat of a strike may be based

on pressure and emotion. Moreover, the animosity that thrives during a strike

and the recrimination that foliows ic, provide a poor climate for harmony and
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Contract Language in Collective Negotiations

by Fred Lifton

If you remember anything about this subject, I hope you will take away
one cliche., one which we emphasize.as the. most significant bremise in collective
bargaining. It far outshadows all of the interesting questions about who should
bargain and how and the scope and the procedure although they are by no means
unimoortant. That cliche is, "You get whatyu write.," It's not very elegant,

but-it is very important because the contract is what all of the noise, shouting,

[ ]
I

confusion and unhappiness is all about. The obﬁect of collective bargaining
is to obtain an agreement, and the agreement is what you are going to live with.
' Everything else pales into insignificance, for it doesn't matter so much how |
you{get there as to what you end up with. | | T
It is important to distinquish the collective bargaining'égreement from
board policy. Now, board policy is extremely important tor a variety of reasons,
but it's quite a bit different from a contract. You can write a board policy,
and if it doesn't work you change it. In fact you may establish a policy which
is deliberately innovative,‘because you know that 1if it does not succeed
you can change it.” You know, too, that barring unusual circumstances, even
if you are so.careless as to violate your own’policy, there isn't much ordinarily
that's going to happen to‘you.of a punitive natnre._ I'm'not.suggesting that yoo do
. . . * . [}
. not need a well written pelicy. But the consequences of badly written policy
are.chh less'sevete that the.consequences of poorly written contract language.
An example of badly written policy would be,."The policy of this school distriot

is to employ the most qualified teachers available." Well, that couldn't be your

policy unless you're in cne of those rare districts that has an unending supply

-
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of money. Besides, it might get you into an interesting employment discrimination
case one of these days. Language like that in a contract can be a serious

problem because you cannot just change your contract as you can your policy.

You have to renegotiate it. Moreover, extricating something from a contract

N

is enormously more d1fficu1t than keeping it out in the first instance. In

.addition, of course, a contract cannot be changed at all for a fixed period

of time. If you try to violate it,‘someone mill almost surely have an
arbitrator or a court enforce it.  So you don't want.to'make mistakes.

l'm sure that many of you have been assigned to write documents single—
handedly. You have discovered in doing so that it is not without its difficulties
even when you have full control over what words go on that piece of paper,
because the English language is a very tricky medium. I know when I went
to law school there was, I.remember, a period of disillusionment when I was
being taught that I didn't know how to read the English language, and I had
never read any other! It is a very difficult language and -all kinds of '
problems are inherent in itf When you're negotiating a<contract you not only
have the difficulties that you have when you write it, but you have added
difficulty because the opposing negotiators attempt, naturally enough, to
urge their choice of language upon you. The very bilateral nature of the

negotiation's enterprise dictates an inability to "have it your way" all of

- the time.

There is a common problem which arises in the negotiation of the language
across the table. Frequently when language is proposed, the parties‘hear what
they want to heatr and do not stop to think about what.the language really means.
Therefore we' need to think very carefully about what the language means ‘and to
look for possible ambiguity. I1f you believe that a point‘may be interpreted in

some other way, restate it in other words. This forms what we sometimes call

negotiations history. 39
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Sometimes, on the other hand, a good negotiator will deliberately.avoid
pinning the meaning of ' the language down, for sometimes it is in the interests
of both parties to leare the language loose since precise ‘language may.make it .
imoossible for one side‘or the other to accept the document at all. ' There is
inherent calculated risk:h1this approhch; certainly, and obviously, the
desirable thing to do is to retain slippery 1anguage when it benefits you
and excise it when ‘it favors the opposition. This is difficult to accomplish,
of course. For instance, when do'yoo use the word reasonable in contract
1anguage? The answer 1s very simple--when it's reasonable'to do so. Sometimes
you're content to do that; at other times you'll insist on tight 1anguage. You
will find that at certain times dur1ng negotiations one side is arguing for tight
language while a few moments later the roles are reversed. |

Let's look at some general problems of ambiguity. Let's take a simple
word like days. What does it mean? Calendar days? week days--whatever that
may mean? Does it‘include weekends? Does it include'hoiidays? Legal holidays
as opposed to school holidays? Does it mean teacher'employment days? Does it
meanrstudent days? Obviously it can mean any or all of:those depending on the
intended content. If you don't qualify your words you ha;ela potential ambiguilty.
One came to my attention the other day: "If teachers participate in an outdoor
education program of the district, they shall be paid an extra sum of $25.00 per

"" Simple language. Trouble is they .started off on their outdoor education

‘day.
program at 10:00 a.m. on Wednesday. They returned at 3:00 p.m. on Friday. Hon
many days did they get paid for? Two or three? Let's look at another example.
A phrase that appears - frequently in a recognition clause states "The Board of

Education agrees to recognize the union as the exclusive bargaining agent for all

certified employees.'" I-.would hazard a guess that when that .language is used,

0



usually both sides have a fa%fly clear_i&ea of what is meant.. It's even
.possible thﬁt they mean the same thiag. "But do they mean'wha; they said?
If you say, "all certified employees," you are coﬁceivably including administrators,
now and hereafter hired; you are including all p;rt—time people;.you're including
anybody who has a certificate——subsfitutes, teacher aildes, paraprofessionals,
maybe even bus drivers. Théy may not be "eertified" in the way thét you had
in mind when yoq'gsed the word, but they are certified.
Consider this: 'The parties agree to negotiate in good faitﬁ with
respect to salaries "and othér ﬁatters of mutual goncern.ﬁ What does it
mean? It‘meéns that you have agreed to bargain aBout everything. ‘Perhaps
when the board:bargainér saw tﬁat language he thought that'the language meant
bargain upon all matters mutually agreed upon: fﬂutual concern" and‘"ﬁutually
- agreed upon." The& sound alike but they-have opposite meaninés. Within the
context of bargaining scope, saying‘"mutual concern" means that you agree -
to bargain ﬁatters wh;ch are of unilateral concern. 1If it's a concern fo.
one, it's a concern to both.
Another example of language 1s, '"The board may require a teacher to take
a physical examination." Any problem? Well no, bﬁt it probably doesn't saf
what you wanted to say because most of the time when you have the occasion to
have someone take an ex;mination, it's not a -physical gxamination that you
want them to fake. It's a mental examination. So you'ré better off saying
"a medical examination" rather.than "a physical.examination.". .
"No teacher shall be evaluated without.his‘knowledge." What you mean  to.
séy, of course, is that no teache; shall be formally evaluated without his
knowledge. As this fs writgen, 1f an administrator wére to observe a teacher
: cbmmitiné a crime or beating a student or whatever, he couldn't "evaluate" because

the teacher wouldn't be aware of his presence unlgss he- tapped the teacher on

the shoulder and said, "I'm here."
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Sometimes people use what are called words of art in nepgotiation.

Fortunately there aren't too many and you have probably heard most of them.

Oné example is "to negotiate in good faith.” The meaning of this phrase has
been interpreted, reinterpreted“and evaluated ig hundreds of ca;es in the
private sector. There are definitions that are pages long. .Now I think that
it is foolish to expound at such length, fbr I think this has a specific meaning.
By the way, for thp;e of you who aren't familiar with this process yet, "to
negotiate in good faith" does not mean to agree. You can still say "no" in
good faith.

Board meﬁbers salivate like Pavlov's dog when®you say "jusf cause," so
this phrase doesn't require toé much explanation either. 1It's also one with
a long history, a lot of detailed judicial interQretation, and 1ts own specific
meaning. Howeve;,.after years of conditioned response to "just cause" in teacher

contracts, it's sometimes difficult for board members to understand that in

contracts with nonprofessional employees the phrase may be perfectly acceptable.

There are occasions, though, when people don't consider the implications
of the language. Consider: '"The hours, salaries or othér working conditions
of teachers shall not be altered unless agreed to by the association." This,
of course, is the '"maintenance of standards' clause and board members have
learned to respond to seeing Article so and so, Maintenance of Stapdards by
saying, "Ah ha, we can't have that." What they aren'; always ready for is to
have the union hide the clause within the document with no label at the top
of the page.

Concerning pfeambles, I enjoy those which declare that the board agrees
that in order to have a successful school sys:em, the.emﬁloyees should work under
conditions which make them happy. That's stanéafd language.. People gloss over

it because it is in the preamble. Consider the possible implications, however. .
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Incomplete statements are another fairly serious problem. Consider
a couple of examples. Regrettably, this example comes from something that
I wrote--many years ago, of course! "All elementary teachers shall have thirty

' There is no problem

o minutes of preparation time daily during the stuaent day.'

4f you have a physical education or an art or music teacher coming into the class-

room during each day while the classroom teacher has timé off for planning..

What about the librarian? Should the librarian be free for thirty minutes?

What about the special education teacher when there's no one fé go into that

classroom for that period of time? What about the kindergarten teacher, who

has more time off than anyone else but has no time off during the "student day"?

The hardest'part of writing contract language 1s looking at the languageband

trying to anticipate all of the situations that may occur. It's easy to develop

contract'language Qh;ch will deal witﬁ what's going to happen 95 per cent of

the time, but virtﬁally impossible Eo cover the remaining five.per cent. .The

object 1s to try to conceive of all of the crazy situations where this same

language might apply. Unless you write exceptions into the contract, its

statements will ordinarily apply. I say "ordinarily" because there may be

circumstances where you can use past practiée.or some other factor to get your-

self out of a situation. But the basic rule of contractual construction is that

when the language is clear and unambigious it will be enforced. Ordinarily

you don't have the right to study the negotiation histary, the intenfions of-

the parties, or past practice.unlesg the language'is ambigious or unclear.
Let's talk abaut'another: "The board shall grant no less than five years

credit on the salary schedule for prior teaching experience."” Someone apélies

who has spent fiQe'years teaching on an Indian reservation in Peru. Are you

going to give credit for five years of teaching experience for that? Do you

think that that is far-fetched? That was the subject of an arbitration case which
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1 tried last year. When you say "teaching experience",‘do you.mean ih'public
.sehools? Do you include parechial sehools? Do you include out~of-state
schools? Do you include military experience? This suggests once again hhat
the contract must contain complete statements.l

This example comes from an actual arbitration case in Michigan: '"No
teacher shall be reassigned without his consent." This.may he sexist language,
but that's not the problem. The arbitrator saw a school district that
desperately had to make changes in staff assignments for financiei reasons
and wanted to move a music teacher from a high sehool to a junior high school.
The afbitrator said to the school beard, "You have made a clear cese of the need.
for this change. Unfortunately, Board of Education, you also said very clearly
in your contract, 'No teacher shall be reassigned without his consent;' He
has not given you his consent. Therefore, you mey not reassign." 1In general,
"You get what you write."

A common characteristic of incomplete contracts is the salary schedule.
Nearly all salary schedules follow the conventional pettern of vertical steps
showing years of experience and salary columns showing horizontal educational
attainment. If'you have such a salary schedule, what have you done tu your
right to hold someone at his present level if he performs'poorly? Probably you
have given it up. You haven't said a word about giving it up but you probably
have by.including the salary schedule and not reserviné your right to prevent
" an employee from moving to ;he next step. You can say a lot by saying nothiqg.

There are other prob‘ems with the conventional salary schedule. Usually
the first column is headed "B.A. plus 8." You all know that "B.A. plus 8" means
that you have a Bachelor s degree and you have' eight hours of study. Now
someone walks in with eight under-graduate hours from Maharani_Uniyersihy. Do

you grant advancement on the salary schedule? Perhaps. You may have a fair
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r whether there has to be prior approval of the superintendent or his designee,

r whether they have to be taken before or after the degree was granted.
Here is a simple statement, similar to one which appears in a great

\any contracts: '"Each teacher shall be allowed two days personal leave

.ach year. Applicaticn for suca leave shall be made to the superintendent."

lell, if anyone finds less than fifteen ambiguities there, he has failed the test!

.et's consider some of the problems with that language. Does the employee get

:he leave upon saying that he's going to take it or does he have to ask for it

ind does the superintendent grant it at his discretion? . There are arguments

sn both sides, and I can't tell you what it means. It says "personal." 'Personal

-onnotes a choice for the individual. It says "shall be allowed,” which

indicates that it's the teacher's right. on the other hand, it says "application.’

Jhat constitutes an appropriate use of such leave znyway? It says '"two days

sach year." Are they talking about the school year or the calendar year? It

says "two days." Is that with pay or without pay? Does the teacher have to

reimburse the substitute? Can he take it in haif—day increments, or as I have

sometimes been asked, in ten-minute increments? When does a person give his

notice or application? How far in advance? Does it have to be in writing? -

Where does it have to be submitted? It says "to the superintendent." What

if the superintendent is out of town? Can you ask for it.after the fact, and

if s0, under what circumstances? What happens if you‘don't use 1t? Does it

accumulate as annual leave or otherwise? Language like this 1s what keeps

arbitrators in business.
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Let me tell .you about an arbitration case.that 1 have pending at the
moment. A teacher claims a day of personal‘leavé. In this case the contract
asks the teacher to certify that the leave will be used for something which
can't be accomplishedvexcept du-ing school hours:. She filed for certificgtion,
and it accidently came out_that she trains dogs on the side. She wanted to
take some clients to a dog show which started on Friday, so she took personal
leave on Friday. 'Should the District pay or not? .Nobody seems to be too
sure. We've advised them not to. This is one of Ehose_SO-SO cases. |

In another actual case where language of this nature was applicable,
a teacher camé to the superintendent'énd said, "I want to visit my sick mother,'
and indeed she had a sick mother. The 'superintendent said, "Fine, you go visit
your sick mother but I want you to use sick leave rather thén personal leave."
The-teacher was stuBborn aﬁd said, "I want to use personal leave. I waﬁt to
save my sick leave. Personal leave doesn't accumulate." Did she have a right
to do éhis? The arbitrator decided in her favor. The contract didn't specifically
exclude using personal leave for Q;Aething for which sick leave could be used,
and I'm not saying that.it should. This merely demoﬁstrates the kind of question
that will arise.

Last year we had a situation where a teacher whose wife was Ehé organist for
a professional ball team decided to accompany her to her training éession; Was
this a valid use of personal leave? I don't think so, but do be éareful with your
contract language. Finally, what if your entire staff were to claim é day of
pefsonal leave on the same day? You would be in the rather embarréséing situation
of £inancing.a teacher association work stéppage. As.you can see, there ié a long

list of-problems;'even with something as simple as personal leave.
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On the other.hand, it is quite possible to say too much. Perhaps yoﬁ
are feeling proud of yourself for having managed to get this statement into
the contact: "A teacher who shall not report for duty and was not on leave
shall have 1/185 of his annual salary deducted for such day." What have you
gotten? Nothing. Undoqbtedly you have that right in any event, so wﬁy put
it into the contract? You don't have to put rights that you already have .
into the contract.’ You say, "I hayen't lost anything either." I.think that
perhaps y0ufhave. If you say in the contract that this is what happens to a :
teacher who stays away from school without authorization, you may have .abandon;d
your right to discipline that teacher in any other way. You have.prescribed
the penalty as the loss of a day's salary ;nd by so doing, you may have given
up your right to put a reprimand in the fiie, or to consider.discﬁarge:or suspension.

Another example of this is the board's requiring a teécher who has been
absent for three consecutive days to have a medical examination. In most states
this accomplishes absolutelyad52®ing because the board already has that right.
However, you have prob;biy a5a6&oned your right to require a 'medical examination
fortén absence of less than three days, and there may. very well be times when
you wané to do so, such as when a "sick-in" occurs.

A far more serious example of saying too much iq the contrﬁct is- the
insertion of an incomplete mangement's right clause. whether or not management's
rights should be mentioned at all will depend upon your negotiation's history
and upon theé statute in your particular state. But the worst thing‘that you can
do .under any circumstances is to put in a ﬁanagement's rights'cléuse that lists

a number of rights but doesn't cover all of them (and'I defy anyone to think of

them all). The implication of the list is that you have given'any others away.
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Contract laﬁguége also has to be viewed in context. In one arbitration
case fhe contract had stated that, "The bogrd may grant sabbatical leave to
‘teachers,"” and the association contended that within the particular context
"may“ meant "shall." Another district had a multi—yeaf contract with an
economic reopener and a no-strike clause. It included the statement, "If
the union exercises its right to reopen for economic reasons,<£he no-strike
clause shall thereupon be abrogated." The union, of course, declared that
legally tﬂe.board had given its blessings to their right‘to stfike if there . .f
was a reopéner. |

I would like to briefly mention three other items before I close.

In the first place,although we all know that 1it's desirablé for the board to

‘be aggressive about proposing Statements to be included in the contract, the

fﬁct is that language which if offered by the board but which is not in.fact
wri;ten into the contract after the negotiation may have a considerable and
disastrous effect upon the subsequent interpretation of that contract. You

take énother risk if you slip an "incorporation" phrase into even a sucéinct and
carefully wri;ten document. Accepting any defini;ion of a grievance other

than the narrow definition is an example. If your definition of grievance

.'"- 4
LA

~includes such 1angﬁhg§ as "policy and practice of the board" or '"the right

to fair treatment," you have agreed that everything is grievable. "Consider

the statement, 'Upon the execution of this agreement, the agreement shall:

become part of the policy and the policy shall become paff of the ag%eement,"
or "The board agreces not to deny any teachér his rights under the statutes and
constitutions of this state and of the United St;tes.h I don't suppose that'
you were planninglto deny those rights, but what have you Just done? Yoilh...
have incorporated all of the laws and constitutions, including.the due process
and equal protection 'of law clauses of the l4th Amendment into your contract,

thereby making all of them grievable under it.
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Finally there.is the dangerous practice of using some redundant or
"garbage" language, included to add length to the contract and make it look
official. 1If your law requires that you give your teachers a duty free lunch
period, you might say, "Every teacher shall be guaranteed a duty freellunch;"
You haven't given them anything they didn t have, of course, but you have
made the alleged violation of that statute grievable under the contract when
. it wouldn't have been otherwise. Let's go back to a sentence 1 used.earlier,
"Upon execution of this agreement, the agreement shall become part of.board
~ policy." What does that mean? It means nothing, but there is some danger that
when an arbitrator or a judge gets his ‘hands on language like that, he will' ;
say, "Now they couldn't have been so stupid as to put something so obvious
into the contract;. therefore, they must have meant something by that language."

Your last offensive when all else failgfis to claim that you didn't meank
what you said and that yennean't be held regnonsible for it hecause you are a
Board of Education and have the responsibility under the law to administer the.
district properly. We just pefapaded the Illineis Supreme Court to say that
the board does not have the.right to give up their.éetermination of who gets
fired and &h& gets tenJre, even though they had explicitly given it away, but
it took five years to do it and we lost in two lower courts.

Watch your language. Be'prccise when you want to be precise. 1t matters
whether YOJ.Say, "I shall seek to do it," "I may do it," "I shall make
an effort to'do it," "I shall make a reaéonableleffort to do'it," "I_shali
make every effort to do 1t," "1 will do it if it's feasible," or "I'il do it
except in an emergency.' They each mean something different, depending upon the
context. Read a grievance arbitration award whenever you can and you will begin

to see the problems. You will begin to sece how people dig into contract language

after it's written and the extent to which that language is taken apart. The
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punctuation of a sentence or the location - of a word in it become of supreme
importance. Unfortunﬁieiy,.it doesn't usually.appear so importént when it is
written.' Furthermore,iunions are required to préss you in some way in order
to justify tucir existence. Since you' cannot make many economic concessions

at the present time, they are likely to take issue with the contract language.

Once a statement is in any contract, even the expired one, it is difficult to

get it out.



