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Foreword

The National Institute of Education (NIE), recognizing the gap be-
tween educational research and classroom teaching, has charged ERIC (Edu-
cational Resources Information Center) to go beyond its initial functions
of gathering, cvaluating, indexing, and disseminating information, to a sig-
nificant new service: information transformation and synthesis.

The ERIC system has already made available—through the ERIC Doc-
ument Reproduction Service—much informative data, including all federally
funded research reports since 1956, However, if the findings of specific
educational rescarch are to be intelligible to teachers and applicable to teach-
ing, considerable bodies of data must be reevaluated, focused, translated,
and molded into an essentially different context. Rather than resting at the
point of making research reports readily accessible, NIE has now directed
the separate ERIC Clearinghouses to commission from recognized authorities
informatien.analysis papers in specific areas.

Each of these documents focuses on a concrete educational need. The
paper attempts 2 comprehensive treatment and qualitative assessment of
the published and unpublished material trends, teaching materials, the judg-
ments of recognized experts in the field, reports and findings from various
national committees and commissions. In their analysis the authors try to
answer the question, “"Where are we?""; sometimes find order in disparate
approaches; often point in new directions. The knowledge contained in an
information analysis paper is a necessary foundation for reviewing existing
curricula, planning new beginnings, and aiding the teacher in #ow situations.

The purpose of this menograph is to acquaint advisers, administrators,
and students with college student press law as it now stands based on court
decisions which have been made concerning student publications and under-
ground newspapers. The book is not meant to be predictive with respect to
the law and the authors are not giving legal advice. Rather, they focus on
the implications of the court decisions with respect to the rights and re-
sponsibilities of students, advisers, and administrators.

Bernard O'Donnell
Director, ERIC/RCS

(W}
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Preface

Freedom of the press as it applics to college and university student publi-
cations is often misunderstond or misinterpreted. Courts have established that
the student press is cntitled to essentially the same rights as the professional
press, and those who work with student publications—students, advisers,
administrators, and others in related positions—have long felt the need for
a definitive book enumerating pertinent legal cases and decisions and providing
interpretive commentary on these decisions. ‘

At its 21st annual convention in St. Louis in October 1975, the National
Council of College Publications Advisers, the only national profcssional asso-
ciation of adviscrs to all college student publications, commissioned Dr. Robert
Trager of Southern Hlinois University at Carbondale to prepare a compre-
hensive publication on college student press law. He asked Donna L. Dick-
crson, a graduate student, to collaborate on the work.

With courts on all levels handing down decisions affecting college student
publications, it is imperative that those who work with these publications or
who have occasion to interact with them understand those decisions so as to
develop a realistic attitude toward the contemporary student press.

As the first volume in the NCCPA College Student Press Series, College
Student Press Law has been published in cooperation with the ERIC Clearing-
house on Reading and Communication Skills (ERIC/RCS). Other volumes
in the NCCPA Scries dealing with topics related to publications advisers and
others associated with the student press will follow.

Special thanks are Jue to Dr. Dwight Teeter of the University of Kentucky,
co-author of Law of Mass Communications, for his consultation on College
Suudent Press Law, and to Linda Reed, Coordinator of Publications of ERIC/
RCS, for her work with the manuscript. :

Lillian Lodge Kopenhaver
President, NCCPA
April 1976
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For the purposes of discussing college students freedom of expression,
American courts can be divided into state and federal court systems. For
federal courts, the trial-level court, where a case is first heard, is the District
Court. There are approximately nincty District Courts placed generally accord-
ing to population throughout the country. Appeals from these courts go to
the Courts of Appeals. There are eleven of these, each having jurisdiction
over a certain geographical arca. For instance, the Court of Appeals for the
Seventh Circuit has jurisdiction over 1llinois, Indiana, and Wisconsin. Deci-
sions made by the Seventh Circuit become mandatory precedents for District
Courts in these states, That is, the District Courts must follow the Seventh
Circuit's decisions in cases with similar sets of facts. But decisions are man-
datory precedents only for lower cousts in appropriate jurisdictions. District
Courts outside the Seventh Circuit do not have to follow Seventh Circuit
precedents, nor do other Circuit Courts of Appeals, nor do state courts. All
courts in the country must follow preccdents set by the Supreme Court of
the United States. 1f courts do not follow mandatory precedents when they
are expected to, the higher court will reverse the lower court’s decision (al-
though in unusual circumstances appeals courts will reverse their own prece-
dents).

Cases that are not mandatory precedents for a court may be persuasive .
precedents. While the Fifth Circuit, for instance, need not follow precedents
set by the Scventh Circuit, or by a District Court, it may deceide that the
precedent is persuasive (though not mandatory) and decide to do so.

Thus, while most cascs involving college publications have been decided
at levels below the Supreme Court of the United States, they may be man-
datory precedents for some courts and persuasive precedents for all others.

viil
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The First Amendment
on the College Campus

The First Amendment's guarantee of freedom of speech and the press is
now generally construed to mean freedom of expression in many different
forms and is onc of the fundamental rights guarantecd by the Constitution.
The Amendment states that “Congress shall make no law . . . abridging the
freedom of speech, or the press. . . ." In a serics of decisions, the Supreme
Court has held tha the Fourteenth Amendment clearly protects a citizen's
First Amendment guarantees of freedom of speech and press against infringe-
ment by state officials. Thus, while frcedom of expression for students is based
on the First Amendment, the doctrine is made mandatory for the states through
the Fourteenth Amendment, section 1, clause 2: “No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty
or property without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws” [Gitlow, 1925%].

As a limitation on governmental power, freedom of the press is not confined
to ideas which comply with present government policy with which a majority
of the population agrees [Kingsley, 1959]. Justice Holmes wrote, "If there
is any principle of the Constitution that more imperatively calls for attach-
ment than any other, it is the principle of free thought—not free thought
for those who agree with us, but freedom for the thought we hate” [United
States, 1929, at 654-655]. The American system of government must not

.allow suppression or censorship of cxpression, even though it is hateful or

offensive to those in power or strongly opposed by the public [Cox, 1965].
Provided the expression is not libelous [New York Times Co., 1964; Gertz,
1974] or obscene [Miller, 1973] or does not incite violence and lawlessness
[Chaplinsky, 1942; Brandenburg, 1969], there is a national commitment to
the idea that public issues may be debated, and those debates may include
sharp, sometimes unpleasant attacks on ideas, opinions, and public officials
[New York Times Co., 1964; Terminiello, 19497].

Frecdom of the press has also been extended to distributing, writing, and

* For the full citations for all cases discussed here, see the List of Cases.
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printing [ Talley, 1960; Tucker, 1946, Lovell, 19387, as well as to the right
to receive and to read information and opinions [Stanley, 1969; Lamont,
1965 ; Thomas, 1915].

Freedom of expression and freedom of press are nowhere more important
and worthy of defense than in colleges and universities. Universities are seen
as the training ground for democracy, and “to impose any strait-jacket upon
the intellectual leaders in our colleges and universities would imperil the
future of cur n-.on™ [Sweezy, 1937). This view of American education has
flourished in case after case and has become the starting line for extending
constitutional guarantees to stadents on college campuses.

Courts have held that the Constitution applics to all persons, including stu-
dents, and when o public institution denies constitutional rights, a student
has a cause of action under the Fourteenth Amendment [e.g., West Virginia,
1943; Tinker, 1969]. As Justice Abe Vortas stated in T'/uker, the leading
case extealing constitutional rights to students, "Tt can hardly be argued that
cither students or teachers shed their constitutional right to freedom ot speech
or expression at the schoolhouse gate” { Tinker, 1969, at 5117, Students enjoy
the same constitutional protections as other citizens, and a state may not
impose limitations on these protections as a condition to attending a state
university [ Dickey, 1967]. In numerous cases, school officials and adminis-
trators have been forbidden to censor expression which they dislike and have
been constantly reminded that they are not the “unrestrained masters of what
they create,” having no power to tell a student what thoughts to communicate
[ Antonclli, 1970].

While freedom of the press is stronger on the university campus than
on the high school campus, that” freedom is not absolute, In fact, freedom
of the press and freedom of expression can give way to several administrative
considerations. The landmark decision granting constitutional protection to
the student press, Dickey v. clabama State Board of Education [1967],
cnunciated the major qualification. At Troy State College in Alabana, student
cditor Gary Dickey wrote an editorial critical of the state governor and legis-
lature, The editorial was in response to criticism that a campus magazine
received after publishing quotations from such diverse persons as Bettina
Aptheker, an avowed Communist; black power advocate Stokely Carmichael;
and former Army Chicf of Staff General Earl Wheeler, Members of the
Alibama legislature contended that the college should not have allowed the
magazine to he distributed. Frank Rose, president of the University of Ala-
bama, supported the publication and was criticized for his support. Dickey's
editorial supported Dr. Rose, but the newspaper's faculty adviser refused
to allow publication. Dickey then asked Troy State President Ralph Adams
about publication and was told that Troy State had a rule forbidding edi-
torials which criticized the governor or legislators. Adams’ Rule, as it later
became known, said that because the college was a public institution owned
and operated by the state and because the governor and legislature were

Y
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acting for the state as owner, they could not be criticized. Adams said editorials
laudatory of state officials were acceptable.

Dickey was given an article, “Raising Dogs in North Carolina,” as a sub-
stitute for the editorial. Dickey refused to run the substitute and left the
editorial space blank with the word "Censored”” written diagonally across it.
During the summer, he was informed that he would not be allowed to re-
enter Troy State during the fall on the grounds of “willful and deliberate
insubordination.” In this significant case for student press frcedom, the Dis-
trict Court quoted from a case cited with approval in Tinker in stating that
“state school officials cinnot infringe on their students’ right of free and
unrestricted cxpression . . . where the exercise of such a right does not mate-
rially and substantially interfere with requircments of appropriate discipline
in the operation of the school” [ Dickey, 1967, at 618, quoting from Burnside,
1966, at 719]. - )

Thus, ~“material and substantial interference’ is a qualiﬁcation for free-
dom of the press on university campuscs, just as “clear and present danger”
is the signal for censorship in the public press.

In a second case involving a college publication, students at Fitchburg
(Mass.) State College tried to reprint an article, "Black Moochie,” written
by Eldridge Cleaver. The article was censored by the school president, who
also ordered that all future cditorial material for the newspaper be approved
by an editorial board made up of faculty members. While the District Court
held that such an advisory board constituted direct and unconstitutional prior
restraint on expression, the opinion noted that freedom of the press is not
absolute. Free speech, the court said, does not mean unrestricted speech, and
the rights of students “may be modified by regulations reasonably designed
to adjust these rights to the nceds of the school environment.”” The “needs”
were defined as the school's obligation to “maintain the order and discipline
necessary for the success of the educational process” [ Antonclli, 1970]. Thus,
if a school-supported publication infringes on the order and discipline of the
campus, censorship will be allowed.

Most school officials are not willing to wait until disruption occurs before
censoring publications. Instcad, most censorship is prior restraint based on
a fear of some future and potentially violent disruption. The courts, how-
ever, have taken a second look at these soothsayer activities by administrators
and have been unwilling to allow an unfounded fear of disruption to account’
for unharnessed censorship. For example, after officials at Texas Tech Uni-
versity prohibited circulation of a student organization's newspaper, the court
said it was not cnough that school administrators anticipated the possibility
of some disruption, saying that an unfounded fear of disruption cannot over-
come the First Amendment guarantec of free expression [Channing Club,
1971}

Even if there is no substantial disruption or threat to the discipline and
order of the campus, the state may regulate “to some degree the form of the

10
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expression fostered” [Antonelli, 1970]. In other words, certain rules and
regulations may be permitted as long as they are not imposed arbitrarily and
arc not contined to the expression of ideas. For example, a university may
promulgate rules as to time, place, and manner of distribution of a publi-
cation [Tinker, 1969; Healy, 1972]. Any regulatory action a university takes
must be a nondiscriminatory application of reasonable rules governing con-
duct, and not governing otherwise protected content of u publication.

Student newspapers are further restricted in that the First Amendment is
not absolute anywhere, for even the public press must legally answer when
it publishes libel and obscenity. Although the courts have consistently defended
the press's right to participate in “wide open and robust debate” on topics
of public interest, that right is always tempered by the state’s interest in the
individual's right to be free from ridicule [Gertz, 1974). The courts have
also consistently held that obscenity is not protected by the Constitution
{United States, 1957].

While rules for censorship on the campus have been narrowly drawn and
any form of censorship carries with it a heavy presumption against its consti-
tutional validity, the campus press does not entirely enjoy the same freedom
given to the privately owned press.

In a case involving a scgregationist editorial written by a student at North
Carolina Central University, a federar District Court stressed that “the proper
remedy against censorship is restraint of the censor, not suppression of the
press” [ Joyner, 1973]. Onc of the best ways to. restrain censors is for them
to have a clear understanding of the purpose of the press on campus and its
bencfits to the educational system as a whole. The courts have been willing
to look upon the campus as a unique place in our society where ideas are
born, nurtured, and brought to maturity. The nourishment of such ideas
comes in the form of unrestricted tcaching, lcarning, and expression, for,
as onc court said,

[N7]o field of education is so thoroughly comprehended by man that new
discoveries cannot yet be made. Teachers and students must always remain
free to inquire, to study and to evaluate, to gain new maturity and under-
standing, otherwise our civilization will stagnate and die. [Sweezy, 1957,
at 250}

Restricting frecdom of expression and imposing restraints not only violate
the basic principles of academic and political freedom but also severely ham-
cr the university’s educational goals.

The relative age and maturity of students is also a significant factor in
extending the Constitution to the college campus. “The university sctting of
college-aged students being exposed to a wide range of intellectual experi-
ences creates a relatively mature marketplace for the interchange of ideas”
[Antonelli, 1970, at 1336]. One of the principal functions of the First
Amendment is the invitation of dispute and the exchange of provocative
viewpoints [Channing Club, 1971].

11
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Mauy of these “provocative” ideas are not fiked by school officials. Never-
theless, courts have held, "[t}hat the language is annoying or inconvenient
is not the test. Agreement with the content or munner of expression is irrele-
vant: First Amendment freedoms are not confined to views that are conven-
tional or thoughts endorsed by the majority” {Channing Club, 1971, at 691},
Some of the ideas not liked are those dealing with social issues such as race,
abortion, or religion; obscenities and indecent language; criticisms of admin-
istrators: and radical or militant ideas. The reasons for dislike of such mate-
rial are varicd, One college president has said that a student publication
supported by state funds has no right to “reflect discredit and embarrassment
upen the university” [ Schiff, 19751

Doubtless, this philosophy is mand.atory for administrators, but the problem
probably goes much deeper than academic duties. For instauce, attacks on
local issues such as discrimination or police activities will tend to alienate
local sources of revenue and to lose the community's good will. Discussion of
sexual matters and use of vulgarities arouse the ire of the alumni-—a potential
source of university funds. And criticism of state politics and militant view-
points tend to alienate the state legislators—the primary source of state uni-
versity funding {Greenfield, 1966*].

The first court decision to extend constitutional rights to campus news-
papers involved neither obscenity, severe criticism of the administration, nor
even militant or radical ideas—only criticism of the governor of Alabama
[Dickey, 1967]. Some newspaper content, however, is not so tame. At the
University of Maryland, a student publication was designed with a cover
depicting the burning of the American flag. The University president and
the state attorney general felt that this action violated a Muaryland law, and
the printing was stopped. A federal District Court said that even under the
cloud of criminal prosccution, University officials could not apply a statute
unconstitutionally just because they feared prosecution [Korn, 1970].

While the courts have stated that administrators must formulate reasonable
regulations which do not impinge on a student newspaper’s First Amend-
ment rights, they have been vague as to just what constitutes “'reasonable-
ness.” A great deal of latitude in regulations has been allowed, and admin-
istrators may control behavior "which tends to impede, obstruct or threaten
the achievement of educational goals” {Goldberg, 19677, The forms of admin-
istrative control are numerous, ranging from restriction of funds to discipli-
nary action against student editors. A new trend has developed whereby the
students themselves are wielding a great deal of power in censoring publi-
cations. Student newspapers reccive funding from a varicty of sources; in many
larger universitics, funding comes from mandatory student activity fees. In the-
ory as well as in practice, it is possible for the student government to kill
a student newspaper by restricting funds. No court 'has yet ruled on whether
this practice is unconstitutional. '

* Citations in bold type refer to entries in the bibliography.
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In most cases it is the administrators who cut funds. At North Carolina
Central University, administrators stopped newspaper funds pending agree-
ment on editorial standards. They announced that if no agreement could
be reached, the paper would be suspended indefinitcly and a new campus
paper, sponsored by college officials, would be established. The Court of
Appeals for the Fourth Circuit would not condone such action: “Censorship
cannot be imiposed by asserting any form of censorial oversight based on the
institution's power of the purse” [Joyner, 1973, at 461; sce also Arrington,
1974; Veed, 1973].

A more common form of administrative control is refusal to print or dis-
tribute a particular offensive edition of a publication. This is casy to accom-
plish when the printing and distribution are handled by the university. It may
also be dithcult for students to get material published if printing is done
off campus, because the printer may fear community pressure and the loss of
other university printing business.

Although most of the material contained in this book deals with school-
sponsored publications, the Supreme Court has held that off-campus news-
papers receive the sanie protection from administrative controls that on-campus
publications receive [Papish, 1973}. However, administrators may make rea-
sonable rules and regulations as to the time, place, and manner of distribution
of off-campus publications and may take permissible steps to prevent substan-
tial interference with campus order [c.g., New Times, 1974; Gay Students,
1974].

In order to avoid the possibility that unwanted material will get into a
student newspaper, administrators and schools of journalism are fond of
sctting up an adviser or review board to oversce the publication. A federal
District Court has said that when such a review board or adviser acts as an
approving or censoring agent, it is clearly a usurpation of the First Amend-
ment [ Antonelli, 1970]. However, if they only advise and review, this appar-
ently is legal. Subtle pressures, though, can quickly change an “adviser” into
a “censor.”

Many of these administrative. controls can be used in concert, as occurred
at Fitchburg (Mass.) State College, where the president not only refused to
pay for the printing of articles he felt were indecent but also established an
advisory board to oversce future publications [ Antonelli, 1970]. Similarly, at
Troy State University in Alabama, an editorial critical of the governor was
not only censored, but the editor was refused readmission to the school. The
court in Dickey [1967] said that “since this state-supported institution did
clect to operate the [student newspaper} and did authorize Dickey to be one
of its editors, they cannot . . . suspend or expel Dickey for [this} conduct.”
Suspension, non-rcadmission, probation, or firing are common tools used to
make an example of the student to those who might try similar activities.

The courts have held that once a university has established a newspaper, it
“may not then place limits upon the usc of that forum which interfere with

13
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protected speech™ and which are not justified by an overriding state inter-
est in avoiding material and substantial interference with campus discipline
[Trujillo, 19717].

Although courts in recent years have extended constitutional guarantees to
student newspapers at public universitics, this extension is not complete.
School newspapers still do not enjoy the full protection offered the public
press. The primary rcason for the failure to cxtend full protection is the
courts’ reluctance to step into the academic world, While such cases as Dickey
and Amtenelli have limited sanctions administrators may use to suppress stu-
dent publications, there is still much vague and indefinite language in the
rulings. While some restrictions can still be legally imposed, many adminis-
trators chovse to forego legal confrontations, By applying subtle pressures
at scnsitive points in the operation of a newspaper, administrators can be
omnipotent, although by dJoing so they violate the spirit of the law.
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Scction 1 of the Fourteenth Amendment protects individuals against ac-
tions of the state which deny them due process and equal protection of the
law. Public college administrators, acting as arms of the state [Tinker, 1969;
Bazaar, 1973}, can no more abridge students’ frecdom of expression than
can other federal or state government officials, with the important proviso
that communication which materially and substantially disrupts the educa-
tional process properly can be curtailed and punished {Tinker, 19¢9]. How-
ever, the Supreme Court has said, "[A college, acting] as the instrumentality
of the State, may not restrict speech . . . simply because it finds the views
expressed by any group to be abhorrent” [Healy, 1972, at 187-188].

The Fourteenth Amendment is not all-inclusive, because it does not pro-
tect the individual against private actions. Only when state action is in-
volved do constitutional protections come into play. This “state action”
doctrine is buttressed by the Civil Rights Ac: of 1871 (42 U.S.C. sec. 1983),
which creates a cause of action agains: any state official acting under color
of state law who subjects “any citizen of the United States . . . to the depriva-
tion of any rights, privileges or immunities secured by the Constitution.”
Thus, the editor of a newspaper on the campus of a state university will
have a cause of action against an administrator, faculty member, or staff
member who refuses to allow publication of, for example, an otherwise
protected editorial. If the material in question did not cause material and
substantial disruption on the campus, the courts in most instances would
uphold the student’s rights.

The reasoning which allows the state action doctrine to apply to state col-
leges is that the employees of the university, such as administrators, staff, or
faculty, are agents of the state; when participating in an action involving
censorship, they are for all times and purposes the state [ Tinker, 1969].

Public Universities

In considering the amount of protection student journalists have or the
constraints administrators at public universities can properly impose on them,

15
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it is instructive to consider the ways in which college student publications are
generally organized. One structure is a laboratory publication, one that is
part of a formal classroom situation. In this case, one integral purpose of
the publication is to act as a vchicle for “practicing” what is taught through
classroom instruction; thus, material is usually carefully scrutinized by a
faculty member before publication. In a second structure, the publication is
frec of most formal classroom involvement but has faculty members in key
editorial positions. Here too, the material is reviewed by non-students before
publication. Third, the structure may be built around an adviser; faculty or
staff members who assume this rolc have varying degrees of control over
publications in different institutions. Fourth, a student publication may be
affiliated with an academic department, usually journalism. In this arrange-
ment, there may be a publications board empowered to appoint and remove
student editors, with faculty members and even administrators sitting on
the board with students. Generally, student editors are relatively free to make
decisions on their own. While the board may set broad policy, material is
rarely reviewed by other than students before publication. Finally, some col-
lege student publications arc considered independent. These may actually be
incorporated bodies working and printing off-campus, doing no more than
gathering material and distributing on the campus. Few such publications
are truly independent, most having some financial (institutional advertising,
free office space) or other (faculty sitting on the board of directors) con-
nection with the college [Ingelhart, 1973]. The extent to which control of
copy by non-students miay be violative of students’ First Amendment rights,
insofar as court decisions shed light on the question, is discussed in later
chapters (" Administrators as Censors” and *'Adviser: Teacher or Censor?™),

One court his attempted to define the function of a public college news-
paper. In answering the contention of administrators that a student paper
was "a journalistic experiment and [an] ‘educational exercise’ and [there-
forc] not a newspaper as the term is generally known,” a federal District
Court said that school newspapers “'meet the general definition of 'newspaper’
as a 'paper printed and distributed at stated intervals . . . to convey news,
advocate opinions, etc., now usually containing also advertisements and other
matters of public interest” " [Lee, 1969, at 1160]. A somewhat different
view of a privatc college paper was taken by a New Jersey court which called
the Daily Princetonian ""a newspaper primarily for the students and faculty
of Princcton University. Merely to compare it with such newspapers as the
New York Tines {or] the Philadelphia Iuguirer . . . is to demonstrate the
difference. The Duaily Princetonian is, in the vernacular, a ’housc organ,’
having a limited appeal to its particular constituency, It is decidedly not a
newspaper of general circulation” [Freedman, 1975, at 150-151},

There is little argument that the college is 270t the publisher of clearly in-
dependent student papers and magazines. However, many college adminis-
trators believe that the school president or board of trustees is indeed the
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publisher, with the powers inherent therein, of publications organized in the
other ways cited above. It is contended here, to the contrary, that the defini-
tion of “publisher” used by privatcly owned publications cannot apply on
public college campuscs. A publisher has at least three responsibilities: (1)
control over a publication’s contents, including power to remove an editor
because of a disagrezment regarding content; (2) control over a publication’s
finances; and (3) liability for a publication’s mistakes, for example, inva-
sions of privacy or printing of actionable libel. With the possible exception
of laboratoty publications, in each case, as will be discussed in detail through-
out this book, a college's powers are not analagous with those of the pub-
lisher of a privatcly owned newspaper or periodical [Trager, 1975].

Specifically, in terms of content, college students cnjoy the sune First
Amendment protections from governmental interference with their freedom
of expression as do other citizens; they do not relinquish those rights as a
condition precedent to school attendance. The Fourteenth Amendment ap-
plies to all statc educational institutions—which operate under the color of
state law---and protects the rights of students against unreasonable rules and
regulations, including restrictions against freedom of the press [Trager,
1974; Kramer, 1973]. The Supreme Court in Tinker [1969] held that
“students and teachers do not shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.” Tor students as well as other
citizens, these rights are not absolute. Certain restrictions are allowed in the
interests of others and of socicty generally; these will be discussed in later
scctions. However, while a publisher of a privately owned newspaper or
periodical could at his or her whim stop distribution of a certain cdition, fire
an cditor, or ask to approve all copy prior to publication, judicial decisions
strongly indicate that such actions could not be taken regarding the student
press in public colleges unless highly unusual circumstances existed.

Similarly, a privately owned publication might have funds withdrawn by
the publisher for any rcason: the publisher might even disband it. However,
while public colleges are under no affirmative obligation to establish a student
newspaper or magazine [ Joyner, 1973], once established it may be per-
munently discontinued only for reasons not connected with First Amend-
ment considerations [ Joyner, 1973; Antonelli, 1970]. Additionally, untike a
private publisher, supplying financial aid does not give university officials

ower to place limitations on the use of the very publications they have
established [Trujillo, 1971].

Finally, as will be discussed in a later section, it has been argued that
college and university officials may be significantly less liable for torts com-
mitted by a student publication than is the publisher of a privately owned
newspaper or periodical {“Note,” 1973]. Although several administrators
have been named as defendants in tort actions, in no reported case has an
administrator personally had to pay damages, and only rarely have damages
been paid at all {Standley, 1972].
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Private Universities

The line of reasoning which applics the state action doctrine to public
schools docs not apply to private institutions, since courts have not found
“state action” to be involved in such cases. A private school is not acting in
the statc’s stead, as is a publicly funded college, and thercfore by definition
cannot violate the First and Fourteenth Amendments’ proscriptions against
abridging freedom of cxpression. The student attending a private college is
denicd constitutional protection against abridgments of freedom of expression
while on campus. The school itself would be the final arbiter in such private
actions (unless a contract has been abridged), and the Fourteenth Amend-
ment would be dormant.

During the campus turmoils of the late 1960s, students at private univer-
sitics tried to find some state action within the portals of the private school.
They argued that state action manifested itself in such state activitics as
scholarships, rescarch grants, and tax exemptions [c.g., Grossner, 1968}.
Students also used the argument that the private university by its very nature
is endowed with state action because it performs a state function—education.
Such an argument has been successful in the area of racial discrimination,
but it has been less successful where First Amendnrent rights or disciplinary
action has been involved [Powe, 1968]. Justice William Brennan stated the
purpose of the state action doctrine in racial discrimination cases:

The state action doctrine reflects the profound judgment that denials of equal
treatment, and particularly denials on account of race or color, are singularly

grave vhen government has or shares responsibility for them. .. . Something
is uniquely amiss in a socicty where the government, the authoritative oracle
of community values, involves itsclf in racial discrimination. . . . This court

has condemned significant state involvement in racial discrimination, however
subtle and indirect it may have been and whatever form it may have taken.
[Adickes, 1961, at 190}

The process of finding state action for racial purposes has been so cncom-
passing that the Court admitted that “only by sifting facts and weighing
circumstances, can the nonobvious involvement of the state in private conduct
be attributed its true significance™ [Burton, 1961, at 722].

Private schools arc considered vital parts of America’s pluralistic socicty
because they provide a diversity that government cannot always provide.
Courts fear the widespread cffect upon the independent operations of a pri-
vate university which would result from a finding of state action { Grossner,
1968]}. As a result, in case after case involving private schools, the courts
have participated in an ad hoc balancing of due process rights against the
necessity of a private system of cducation and have always found the balance
tipped in favor of the private nature of the universities.

18



O

ERIC

Aruitoxt provided by Eic:

12 College Student Presi Law

In Grossner v. Columbia Unirversity, a District Court rejected the conten-
tion that because the University cducates people, Columbia performs a state
function. However, the existence of two other factors may cstablish state ac-
tion in private colleges. First, there must be a significant involvement of the
state with the school, so that it is scen as a joint participant in the school.
This involvement usually comes in the form of “substantial” financial aid.
Such aid must come directly from the state, not the federal government, in
order for the Fourteenth Amendment proscription against “state action™ to
be applicd. Colleges and universities may receive considerable federal or
private monies, but little state aid. Hence, it is difficult to find “substantial”
financial aid coming directly from the state itself. However, receipt of state
aid, in itself, is not cnough to make the school an agent of the state. There
must also be a showing that the state has gone beyond financial aid and, by
actual use of its governmiental power, has promulgated the rule or regula-
tion challenged. In other words, the state mwust be involved directly with the
activity causing the injury: “The State action, not the private action, must
be the subjuct of the complaint” [Powe, 1968, at 817].

Such a nexus between the state and the specific injury is unlikely because
state legislatures have traditionally refused to interfere with the administra-
tion of private universitics.

There are no reported cases involving a private university which directly
confront the problem of the First Amendment and the private college news-
paper; however, some recent disciplinary cases will show why state action is
an almost insurmountable barricr for the student at a private university.

In April 1968 a riot occurred on the campus of Columbia University.
Subscquently, the students involved sued in federal court to stop the disci-
plinary action being taken against them. Using the Fourteenth Amendment
and scction 1983 (Civil Rights Act of 1871) as the basis for their suit, the
students contended that the disciplinary action against them was state action
which denied them their constitutional rights of assembly, speech, and peti-
tion. The students argucd that the reccipt by Columbia University of sub-
stantial amounts of federal and state aid and the performance by the Uni-
versity of the public education function constituted state action.

The District Court rejected the contention on three grounds. First, only
20 percent of public monies came from the state (the remainder was federal) ;
thercfore, there was minimal stafe involvement. Second, the court held that
the receipt of state aid in itsclf was not enough to make the University a
state agent. Third, the plaintiffs were unable to prove that the disciplinary
action under question was promulgated by the state [Grossner, 19687.

Oftentimies the relationship between a private university and the state is
not clear-cut, as is scen in a case coming out of Alfred University in New
York. Alfred is compos:- of four colleges, including the New York State Col-
lege of Ceramics. The College of Ceramics was established by the state legis-
"ature, which also decreed that Alfred University would administer the college
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for the state. The other three colleges are private. In 1967, scven students were
suspended from Alfred University for disturbing 2n ROTC parade. Four of
the students were from the private Liberal Arts College and three were from
the College of Ceramics. The students sued for readmission, but the case was
dismissed in federal District Court for lack of jurisdiction. On appeal, the
Court of Appeals for the Sccond Circuit separated the Ceramics College stu-
dents from the Liberal Arts students, saying that the latter enjoyed no Four-
teenth Amendment protection. The judge said that the state aid to the private
colleges was small and that the state’s accreditation and degree regulations
were not the cause of injury. The students from the Liberal Arts College
had failed to prove that the state was involved with the activity causing the
injury—the disciplinary codes. The court further held that although state ac-
tion was found for the College of Ceramics, the ceramics students were not
deprived of any rights, since the University’s guidelines on demonstrations
were reasonable.

Before state action could be found for a student newspaper on a private
campus, there would have to be a showing of a substantial financial tic be-
tween the state and the university. After such a relationship has been found,
it must then be ascertained whether the state itself had any part in formulat-
ing the rule under question or was involved with whatever form of censorship
was being used. In most instances, such a connection will not exist, and the
students who believe their constitutional rights have been infringed will have
to lonk elsewhere for relief.

The alternative for the student or employce who has been deprived of
certain rights is the common law doctrine of contracts. The common law has
long recognized the sanctity of contracts between private persons, and courts
are bound to uphold contractual rights. The contract theory as applied to the
student and private university states that when a student pays tuition at a
private institution, he or she is agrecing to abide by rules and regulations
specified in the school catalog. In return, the university agrees to provide
those services and facilitics explained in the catalog [ Wilkinson & Rolapp,
1973; Greene, 1969]. Although the contract theory has not been fully ac-
cepted by the courts, it is a possible avenue for redress. Lor students at a
private university who are concerned about censorship of their publications,
the best course of action is to be familiar with what the school catalog and
departmental materials say about operation of the newspaper and periodicals.
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The Supreme Court in Near v. Minnesola [19317 said expression can lose
its First Amendment protection if it is libelous, obscenc or significantly
detrimental to national security [New York Times Co., 1971; Organization
for a Better Austin, 19717]. Courts have held that student publications can
also lose their constitutional protection by materially and substantially inter-
fering with the cducational process. Tinker v. Des Moines Independent Com-
munity School District [1969], the touchstone for most students’ rights cascs,
adopts language from the Fifth Circuit, which invalidated a regulation pro-
hibiting the wearing of “freedom buttons” by black students in a Southern
high school. School officials were unable to prove discuption resulted because
of the students’ actions, and the court laid down the rule that is the standard
against which student actions arc measured :

[Schoo! administrators] cannot infringe their students’ right to free and un-
restricted cxpression as guaranteed to them under the First Amendment to
the Constitution, where the exercise of such rights . . . [does] not materially
and substantially interfere with the requirements of appropriate discipline
in the operation of the school, {Burnside, 1966, at 749]

It is significant that in a second case decided by the same Court of Appeals
on the same day school officials were upheld in suspending students wearing
“freedom buttons” because they attempted to force buttons on other students
and created what administrators described, and the court accepted, as ma-
terial and substantial disruption [Blackwell, 1966].

The Supreme Court in Tinker [1969] left room for administrators to
control disruptive or potentially disruptive expression, such as that contain-
ing words which on their face “inflict injury or tend to incitc an immediate
breach of the peace” [Chaplinsky, 1942] or which “have all the effect of
force” [Near, 1931]. Most recently, the Court reinforced the right of the
state to abridge the freedom of expression where “advocacy is directed to in-
citing or producing imminent lawless action and is likely to incite or produce
such action” [ Brandenburg, 1969]. Such words, however, arc not easily and
obviously identificd. Of concern are the degree of threatened disorder, the
reasonableness of the state’s determination that such a threat exists, and the
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point at which the state should intervene. Not only the content of the ex-
pression, but also the circumstances, including the context of the expression
and the audicnce to which it is dirccted, must be considered [Channing Club,
1971].

Three cases involving college students’ distribution of potentially disrup-
tive material illustrate the boundaries courts sce for First Amendment rights
on campuses.

In Norton v. Discipline Committee {1969}, cight students at East Ten-
nessce State University were suspended by the school's discipline committee
for distributing on campus material described as “false, seditious and inflam-
matory.” The Sixth Circuit characterized it as “calculated to cause a dis-
turbance and disruption of school activities and to bring about ridicule of
and contempt for the school authorities.” For instance, leaflets urged students
to “stand up and fight” and to “assault the bastions of administrative tyr-
anny."” They called school officials "despots™ and referred to the administra-
tion as a “problem child." The court saw the language as "'an open exhorta-
tion to the students to engage in disorderly and destructive activities.” After
the leaflets were distributed, twenty-five students told a school dean that they
“wanted to get rid of this group of agitators.” On the strength of this, the
court held that the school president properly forecast material and substantial
interference with school activitics and acted correctly in holding hearings
leading to the students’ suspensions. The court stressed that school officials
did not have to delay action “until after the riot has started and buildings
have been taken over and damaged.” Instead, they could “nip such action
in the bud” and take steps to prevent the inception of disruptions. In a
strong dissenting opinion, Judge Anthony J. Celcbrezze said he felt there
was insufficient evidence to predict disturbances resulting from-distribution
of the leaflets. Instead, he suggested, the twenty-five students who implied
they would cause disorder if the "agitators™ were not stopped should have
been the ones disciplined.

In a second case, Jowes v. State Board [1969], the Sixth Circuit upheld
the suspension and expulsion of a group of students from Tennessee A & 1
State University in part for distributing leaflets calling for a boycott of class
registration and in part for disrupting mectings on campus. The court af-
firmed the District Court's ruling that the suspension was not as a result of
an cxercise of First Amendment freedoms, but because of “conduct ob-
structing the educational functions of the University”™ {Jones, 1969].

In Speake v. Grantham [1970], a federal District Court upheld the sus-
pensions of students for, in part, attempting to distribute leaflets containing
the false information that classes would be suspended the two days before
final examinations because of violence at Jackson State and the “critical
situation on our campus.” The court said that it is not necessary for school
officials to delay action against those who "would disrupt the academic proc-
ess or interfere with the orderly conduct thereof” or interfere with the rights
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of other students until after the action has been taken and the damage in-
flicted. The students were not suspended for cxercising their First Amend-
ment rights, said the court, but for posscssing leaflets which contributed, or
might have contributed, to the disruption of normal educational activitics,

In addition to consideration of “matcrial and substantial disruption,” the
Supreme Court has recognized that certain conduct niay be regulated despite
its incidental “spcech” clement. For instance, the Court said that punishment
imposed for burning a draft card did not violate the individual's rights, be-
cause (1) the regulation involved was within the constitutional power of the
government, (2) it furthered an important governmental interest, (3) the
governmental interest was unrelated to the suppression of free expression,
and (4) the incidental restriction on free expression was no greater than
necessary to further that interest [United States, 1968; Gay Students, 1974].
These criteria may also be used to distinguish impermissible control of ex-
pression from acceptable control of action by university administrators, In
the special circumstances existing on college campuses, courts have held that
administrators should attempt to control potentially distuptive printed ma-
terial not through direct censorship of content but, if necessary, through
nondiscriminatory imposition of regulations regarding time, place, and man-
ner of distribution. The Supreme Court stated in Healy v. Jumes [1972] that
“just as in the community at large, reasonable regulations with respect to the
time, the place, and the manner in which student groups conduct their speech-
related activities must be respected.”

Put differently, onc court has indicated that freedom of expression, not
being absolute, must be excrcised with consideration for the “general com-
fort and convenience, consonant with peace and good order and the rights
of others.” Lack of limited regulation of time, place, and manner of distri-
bution of material, said the court, would hinder the educational process
[Board of Supervisors, 1973]. Another court has cited two Supreme Court
decisions [Breard, 1951; Grayned, 1972] upholding reasonable, nondis-
criminatory imposition of regulations necessary to further significant govern-
mental intcrests; the court cited the necessity to continue school operations
as onc of thesc interests. The court said the crucial question in determining
whether regulation of free expression is acceptable is whether the manner of
expression is basically incompatible with the normal activity of a certain place
at a certain time. Thus, distributing newspapers during class time could prop-
erly be restricted, but distributing them on campus at points away from class-
rooms might not be curtailed. Such minor annoyances as litter on campus
from discarded newspapers would not be considered sufficient grounds to
abridge First Amendment freedoms [New Times, 1974].

A more restrictive view of administrators’ powers to set regulations re-
garding time, place, and manner of distribution is taken by one federal
District Court. In a case involving solicitation of members and dues for a
political group on a Texas college campus, the court emphasized that it is
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“well-settled law" tha if state action impinges on “high-order First Amend-
ment rights,” the state must prove that governmental interests are sufficiently
compelling to justify any impingement on frec expression. According to the
court, ~"Absent such a showing, any 'time,” ‘manner,” ot ‘place” regulation is
unreasonable.” The court did state that prevention of “substantial disorder
or material distuption of classroom activity” would be a compelling state
interest [New Left, 1971].

Similarly, a dissenting opinion in Norton v. Discipline Commiltee [1969]
indicates that students may be disciplined for violating established rules re-
garding time, place, and manner of distribution, such as inhibiting the flow
of pedestrian traffic while distributing, accompanying distribution with loud
and raucous noises, or distributing at times of the day calculated to disturb
others. The implication, however, is that regulations more restrictive than
these might not be considered “reasonable.”

The Fifth Circuit's view may clarify administrators’ powers to impose
indirect restrictions:

Communicative conduct is subject to regulation as to “time, place and man-
ner” in the furtherance of a substantial governmental interest, so long as the
restrictions imposed are only so broad as required in order to further the in-
terest and are unrelated to the content and subject matter of the message
communicated. {Gay Students, 197, at 660]



Prior Restraint

The Supreme Court has emphasized that First Amendment protections ap-
ply with equal force on college campuses and in the community [Healy,
1972}. Numerous cases have made it clear that once a public college or
university makes an activity available to students, it must operate that activity Ty
in accordance with First Amendment principles [ Trujillo, 1971]. It cannot, !
for instance, fund a student publication and then arbitrarily restrict the ma-
terial it may publish { ACLU, 1970]. ‘
Administrators are not powerless, however, To some extent they may be
permitted to restrict expression on campus, depending on whether the re-
strictions are (1) direct limitations placed on the content, or (2) indirect
limitations placed on conduct incidental to the expression, that is, time,
place, and manner of distribution. Indirect limitations may be considered
acceptable if they are reasonable, nondiscriminatory, and imposed for the
purpose of maintaining public order. But direct limitations on content can
be imposed only if there are special circumstances, usually meaning that the
material will to a material and substantial degree interfere with school oper-
ations [Channing Club, 1971; Tinker, 1969]. Free expression does not mean
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unrestricted expression, and students’ constitutional rights may be modified
or must yicld entirely when they interfere with the school’s nced to main-
tain order and continue the educational process [ Antonelli, 1970].

However, the burden of proof is on school administrators to show that
abridgment of basic freedoms is necessary. When First Amendment rights
are restricted, “the burden of proof is on the state to show that the govern-
mental interests asserted to support the impingement are ‘compelling” "
[New Left, 1971]. Prior restraint, that is, administrative approval of all
material to be published, is a direct regulation of content and is therefore
acceptable only when there is substantial justification, an “overriding govern-
mental interest vindicating interference with First Amendment freedoms”
[Channing Club, 1971]. It is instructive to look at William Blackstonc’s
declaration about prior restraint as quoted by Chicf Justice Hughes in Near:
“The liberty of the press is indeed essential to the nature of a free state; but
this consists in laying no previous restraints upon publication, and not in
frecdom from censure for criminal matter when published" [Near, 1931, at
713].

The framers of the Bill of Rights, intensely disliking some forms of cen-
sorship and licensing laws in England, assumed that the First Amendment
incorporated the common law ban on prior restraints [ Emerson, 1955]. 1t
was thought that governments should not have the power to require material
to be submitted to them and accepted before allowing distribution. The Su-
preme Court in Near v. Minnesola [1931] stated that only in exceptional
circumstances will prior restraint be permitted—for expression which would
hinder the nation during wartime, for expression which would incite violent
or forceful overthrow of the government, for obscenc expression, and for
certain instances of libel. Forty years later in the Pentagon papers case, the
Court again ruled against prior restraint, holding that the government “car-
ries a heavy burden of showing justification for the imposition of such a
restraint” [New York Times Co., 1971}. Only for motion pictures has the
Court allowed a system of prior restraint, even then requiring safeguards
against discriminatory imposition of censorship [Freedman, 1965}.

Student publications are similarly protected from prior censorship. A sig-
nificant case in point is Antonelli v. Hanimond {1970}, involving the stu-
dent newspaper at Fitchburg (Mass.) State College. Funding for the paper
had come from compulsory student activity fees which, according to Mas-
sachusetts state law, were to be expended “as the president of the college
may direct.” John Antonelli was elected editor of the paper and changed its
name from Kampus Vue t~ The Cycle and its focus from "student news and
events on campus” to “areas of broader social and political impact.” In onc
issue he attempted to reprint an article by Eldridge Cleaver which had
originally appeared in Ramparis magazine. The printer “objected to the
theme of and the four-letter words gencrously used in the text of”" the
atticle. He informed the president of the college, James J. Hammond, who

26



O

ERIC

Aruitoxt provided by Eic:

20 College Student Press Law

stated that publications should provide an opportunity for students to de-
velop skills in journalism, should not consist primarily of compilations pub-
lished previously clsewhere and should not scrve as a vehicle for the dis-
semination of obscene material.” Hammond then insisted that before he
would rclease funds to pay for futurc issucs, all material to be printed in The
Cycle would have to be approved by him or his represcntative. Antonclli
agreed that while court proceedings (which were instituted by Antonelli to
stop Hammond from reviewing material and withholding funds) were con-
tinuing, he would allow stories to be reviewed by an advisory board so that
“some form of student publication™ could be distributed. The board was
establishcd but with "no guidclines of acceptability . . . established and no
standards {to] limit the discretion of the two faculty members as they
passfed] judgment on the material submitted to them.”

A federal District Court viewed the board's powers in “the narrowest light
possible, ic., censorial only over the obscene.” But the court noted that
regardless of how narrow the function, it was still exercising previous re-
straint and, consequently, there was a “heavy presumption against its con-
stitutional validity.” While it is true that obscenity does not fall within
constitutionally protected cxpression, the method of achieving the suppres-
sion is crucial. "Whencver the state takes any micasure to regulate obscenity
it must conform to procedures calculated to avoid the danger that protected
expression will be caught in the regulatory dragnet.”” The court noted that
it was doubtful any procedural safeguards could be formulated which would
support prior censorship. Certainly, Fitchburg State College had nene. This,
taken together with President Hammond's apparent lack of knowledge of
the complexitics of Supreme Court obscenity rulings, as noted in the deci-
sion, caused the court to conclude that establishment of the advisory board
was "'prima facic an unconstitutional exercise of state power.”

The decision does state that the "cxercise of rights by individuals must
yield when they are incompatible with the school’s obligation to maintain
the order and disciplinc necessary for the success of the educational process.”
But there was no such justification here.

Significantly, the decision holds that the Massachusetts law giving the
college president power to distribute student body funds “does not make him
ultimately responsible for what is printed in the campus newspaper.” The
president’s power

tmposes no duty on [him} to ratify or to pass judgment on a particular
activity. The discretion granted is in the determination whether the funds to
be expended actually further the activities to which they are intcnded to be
applied. Once that determination has been made, the expenditure is manda-
tory. [Antonelli, 1970, at 1336-1337]

The decision does concede the state has the power to regulate forms of ex-
pression “to some degree, . . . but the creation of the form does not give
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birth also to the power to mold its substance. . . . The statc is not necessarily
the unrestrained master of what it creates and fosters™ [Antonelli, 1970, at
1337]. For instance, it might-be - reasonable to restrict student newspapers
to publishing articles written only by students, said the court, but it is not
reasonable to restrict what articles students write or the thoughts expressed.
The decision concludes: "It would be inconsistent with basic assumptions of
First Amendment freedoms to permit a campus ncwspaper to be simply a
vehicle for idcas the state or the college administration dcems appropriate”
[ Antonelli, 1970, at 1337).

In a second important case involving students’ frecedom of expression,
Joyuer v. Whiting [1973], the president of MNorth Carolina Central Uni-
versity attempted to impose prior restraint on a student newspaper by with-
holding funds unless published material met his approval. The situation arose
when Johnnie Joyner, the student editor, printed a front page editorial in-
dicating that whitc students were not welcome at the previously all black
school. He then declared that white students would not be allowed on the
paper’s staff and that advertising from white-owned businesses would not be
accepted. Fearing that the school would thereby be violating the Fourteenth
Amendment and the 1964 Civil Rights Act, President Albert Whiting with-
drew financial support from the paper.

The Court of Appeals for the Fourth Circuit refused to accept the District
Court’s theory that this case was an exception to the "well chartered waters”
that school officials cannot withdraw financial support to a newspaper be-
cause of disagreement with its cditorial stance (though the court did affirm
that a newspaper may be discontinucd for reasons “wholly unrelated to the
First Amendment”). The lower court had ruled that the paper’s editorial
stance did, indeed, violate the laws against state agencies encouraging racial
segregation and that state moncy could not be used for this purpose. Further-
more, the lower court said, any future funding of a campus pa; »r would
come about because the administration accepted that publication’s editorial
policies. This would be using school funds unconstitutionally to promote one
point of view over another. The solution, therefore, was to forbid funding
of any campus paper.

However, the Fourth Circuit said the case law concerning the limits of
administrators’ control over students’ First Amendment rights was too strong
to allow such a ruling. The court saw no disruption of school activities due
to Joyner's policies nor a refusal by Joyner to publish pro-integration ma-
terial. Since Joyner later disavowed his staffing and advertising policies, the
court saw no basis for the claim that the newspaper's cditorial policies put
the University in the position of violating the law.

The Antonelli [1970] and Joyner [1973] cases show that public col-
lege administrators cannot imposc prior restraint on student publications,
except in unusual circumstances, just as other government officials cannot
impose prior restraint on privatcly owned print media. However, there is
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Prior restraint can tnvolve retusal to print, retusal to pay Ior tne prinung
of a publication, or refusal to allow distribution. In the first instance, the
printing firm itself may balk at the material and may call it to 2 school ad-
ministrator's attention, as in the Antonelli {1970} case or a case involving,
a student literary magazine at the University of Mississippi [ Bazaar, 1973].°
Similarly, a printer faced with a student magazine from the University of
Maryland with a picture of a burning American flag on its cover refused
to print the issue, informing the school that he believed he would be subject
to criminal prosccution under the state’s anti-desecration statute. Under Mary-
lind law such a depiction may be a criminal act, and the state attorney gen-
eral issued a ruling saying it would subject any printer who printed the
cover to criminal liability. A second firm agreed to print the magazine, but
the University then said that, on the attorney general's advice, it would not
pay for their services. The printing was stopped and another cover with the
word "Censored” printed diagonally across was printed. A federal District
Court ruled the statute was being applied unconstitutionally in this instance

[Korn, 1970].
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which violated their First Amendment rights. A federal Districte Court as-
serted that the newspaper did not intend to speak for the student who brought
the litization, that the newspaper was a “meaningful part of the educational
process and complemented formal dasstoom: instruction,” and that the stu-
dents” freedom of expression was in no way constrained by publication of
the paper. The court said that governmental agencies may spend money to
publish the position they take on controversial matters, but that in this instance
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Decisions in several cases have emphasized that prohibiting distribution of
student publications because of a disagreement with or dislike of the con-
tents is an unconstitutional form of prior restraint. An important case il-
Justrating this is Bazaar v. Fortune {1973}, which involved [nziges, a student
literary magazine at the University of Mississippi. The magazine was char-
tered and recognized by the University and, according to the court, was in-
tended as a vehicle for student-written and student-edited literary composi-
tions. It was reproduced by the University's central duplicating facility. The
magazine was sold at a nominal charge, with additional money coming from
the Associated Student Body Activities Fund and any losses being made up
by the English Department. The publication had close ties with a regular
English Department course in creative writing, the instructor of which served
as magazine adviser.

One issue included two short stories, among several poems and illustra-
tions, which were written by one student in the creative writing class and
which concerned “inter-racial love and black pride,” according to the court.
The supcrintendent of the printing facility suggested that the school chancel-
lor should look closcly at the two stories. He did, decided to hold up bind-
ing and distributing the issuc, and formed a committee of deans of various
University departments to determine if the two stories were acceptable. The
particular concern was what the court called “some quite ‘earthy’ language.”
The committce decided publication would be “inappropriate.” The court
said that the words to which the committee apparently objected were used
in the conversations of characters in the stories who could be expected to use
such language and were not used in a “pandering” manner of in a “sexual
scnse.”

The Tifth Circuit sustained a District Court's ruling that the University
officials should not interfere in the magazine’s distribution. The court said
the University's claim that it was publisher of the magazine and, therefore,
was able to stop publication was not valid. It found that the University's
financial connection with the publication was “tenuoi ™ that part of the
financing came from the Associated Students, and that a statement in the
magazine that it was published by students at the University with the advice
of the English Department was not sufficient to equatc the school with a
private publisher. More speciﬁcal]y, the court said, “'the University here is
clearly an arm of the state and this single fact will always distinguish it from
the purcly private publisher as far as censorship rights are concerned.”

An attempt to inhibit distribution on a college campus of a privately owned
publication was held unconstitutional in New Times v. Arizona Board of
Regents [1974] by the Arizona Supreme Court. Regents of the University
of Arizona cstablished regulations limiting to six the distribution points of
off-campus newspapers, requiring that they use dispensing machines, and
sctting 2 $2 fee per newsstand per issue. The court held that there was no
compelling state intcrest which would justify such rules, stressing that a con-
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cern about an excessive amount of litter on campus would not be acceptable
justification.

Emphasizing that frecdom of the press extends to circulation and distri-
bution as well as to publishing, the court said the regulations were not "de-
signed to prevent the disruption of the ordinary educational activities of the
campus nor to insure that those secking to distribute newspapers will not
interfere with those seeking to occupy the public grounds for other legitimate
purposes.” The rules, which allowed for no form of distribution other than
coin-operated boxes, were also unconstitutional because they demanded obtain-
ing the University’s permission to distribute. Additionally, the court saw the
$2 fee as a license to distribute, which is impermissible when the fee is not
"apportioned to and contingent upon the expense” required to administer
the ordinance under which the fee is charged [New Times, 1974].

Prohibition of distribution also was not allowed in two cases involving
publications which administrators considered obscene or profane. In one, the
Supreme Court held that an “underground” newspaper contained protected
expression [ Papish, 1973]. In the second, a federal District Court noted that
books and magazines containing language similar to that found in the student
publication were to be found in the university library and bookstore [Chan-
ning Club, 1971].

The Louisiana Supreme Court, however, allowed Louisiana State University
(New Orleans) to prohibit distribution of political materials by two students
who were the only members of the Revolutionary Communist Youth. A Uni-
versity rule required prior approval before literature could be sold on campus,
granting such approval so long as there was no interference with school opera-
tions. Additionally, the University claimed that limited space in the Union
Center required that only student «.oups recognized by the University could
be granted space to sell publications in that building. To be recognized, a
group had to have ten members. Since the Revolutionary Communist Youth
did not meet that requirement, the group could not apply for space in the
Center. The court agreed that University facilities were limited and therefore
could not be "extended to all comers. Somewhere a line had to be drawn.”
Thus, the court did not deem unconstitutional the denial of permission in
this case [Board of Supervisors, 1973].

Some administrators have claimed that student publications, whether school-
approved or not, and publications produced off-campus but distributed to
students, are "commercial” publications, either because they are sold or because
they carry advertising, and therefore are not protected by the First Amend-
ment. Courts have generally held that materials do not lose their constitutional
protection simply because they are disseminated under commercial auspices
[ Jacobs, 1973, at 608-610]. The Supreme Court has said, "The commercial
naturc of the activity is no justification for narrowing the protection of ex-
pression secured by the First Amendment” [Ginzburg, 1966, at 949; see
New Left, 1971; New Times, 1974; Bigelow, 1975].
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In the face of these protections for student publications, the University
of Mississippi attempted to dissociate itsclf from a literary magazince it believed
to be of inferior quality. In the Buzizar [ 1973] casc, the Fifth Circuit allowed
the University, at its option, to place or stump on the magazine’s cover a
disclaimer: “This is not an official publication of the University.” In dis-
scnting from this, two judges claimed that the court had in fact ignored the
basic issue in the case, namely. whether the University has the right not to
sponsor the publication. According to the dissenting opinion, the University
made plain it did not want to confiscate the publication or prohibit its pri-
vate distribution. Rather the dispute was that the school did not want to
sponsor the magazine, while the students felt they were cntitled to sponsor-
ship. In concurring with the Supreme Court’s refusal to hear the case on
appeal, Chief Justice Warren Burger commented that he read the decisions
of the lower courts as

not requiring the university to continuc to make available to the respondents,
at public expense, facilities of the university for the production of any future
publication. Those attending a state university have a right to be free from
official censorship in their speech and writings, but this right does not require
the university to commit its faculty or financial resources to any activity which
i it considers to be of substandard or marginal quality. [Bazaar, 1974, at 9951

This is not a Supreme Court opinion, but the comment of an individual jus-
tice. Courts would certainly have difficulty drawing Burger's distinction be-
tween refusal to fund based on quality and refusal based on disagreement
with content. In fact, the University of Mississippi administrators™ initial
concern with the literary magazine scemingly was with the use of certain
“carthy language.”” Did they then wish to separate the University from the
magazine becausc of quality or content? Courts have not yet had to deal with
this fine line; in fact, the Court of Appeals avoided it in the Bazaar {1973}
case.

Vagueness and Overbreadth

In attempting to regulate student expression, some universities have prom-
ulgated rules which are vague and/or overbroad. While in colleges such rules
are frequently informal and are not codificd as they are in secondary schools
[Trager, 1974], they arc nonctheless subject to attack. Rules must be drawn
narrowly and preciscly and must be applied in a nondiscriminatory fashion to
avoid charges of vagueness and overbreadth [Papish, 1973].
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The Supreme Court's “void-for-vagueness” guideline stipulates that a rule
"which cither forbids or requires the doing of an 1t in terms so vague that
nien of common intelligence must necessarily guess at its meaning and differ
as to its application violates the first essential of due process™ { Connally,
1926, at 391]. Words in the regulation must provide "an ascertainable stand-
ard of conduct” [ Baggett, 1964, at 372] and must "be susceptible of objec-
tive measurement” [Cramp, 1961, at 286]. Thus, a regulation nust contain
definite rules of conduct and must specify that certain violations will result
in certain punishments [ Murinelli, 1973]. tor instance, in a case involving
the suspension of college students, @ District Court judge held the term “mis-
conduct™ to be vague [Soglin, 1968}, To avoid vagueness, then, 1 regulation
applied to college students “must be sutficiently definite to provide notice to
reasonable students that they miist conform their conduct to its requirements
and may not be so vague' that its meaning is not cear and understandable
[Budd, 1969, at 103-{-1035].

The other prong of the "void-for-vagueness” doctrine is overbreadth, that
is, whether a reasonable application of a rule’s sanctions could include con-
duct otherwise protected by the Constitution. Courts have indicated some
general conditions rules nust meet. First, the rule nust be specific, including
precise places and times where possession and distribution of student publi-
cations are prohibited. Second, the rule must be understandable to persons
of the age and maturity it covers. Third, the rule must not prohibit pmtccted
activity, such as that which is orderly and nondistuptive [ Jacobs, 1973, at
604-605]. .

There is not total agreement regarding the application of the “void-for-
vagueness’ doctrine to students. n their General Order on Student Disci-
pline, while holding that detailed codes of student conduct are counterpro-
ductive on the college level, a group of federal judges in Missouri stated that
the vagueness doctrine “docs not, in the absence of exceptional circumstances,
apply to standards of student conduct. The validity of the form of standards
of student conduct . . . ordinarily should be determined by recognized educa-
tional standards” [General Order, 1968, at 146-147].

Several courts dealing with freedom of expression for college students,
however, have indicated a displeasure with vague and overbroad regulations,
For instance, the Joyner [1973] court specified that to comply with the First
Amendment, rules must be narrowly drawn to rectify only specific abuses of
the freedom. -Objections to language in a student magazine on the grounds
of “taste and “approprialencss” were considered vague [Bazaar, 1973].
Informal rules allowing a faculty advisory board to approve or reject muaterial
for a student paper were considered overbroad since it was not specified on
what constitutionally permissible grounds the board would make its decisions
[ Antonelli, 1970].

An example of rules both vague and overbroad is found in New Left
Education Project v. Board of Regents [1971]. The University of Texas pro-
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hibited the sale of a student newspaper under rules forbidding both “com-
mercial” and “noncommercial” solicitation on campus, the former term being
defined very broadly, the latter not being defined at all. A federal District
Court held the rules overbroad, encompassing otherwise protected material.
While the University could forbid disruptive or fradulent solicitation, the
rules went beyond that “small caliber precision™ required of regulations affect-
ing First Amendment rights. Classroom disruptions, proliferation of solici-
tation booths, and litter problems could all be avoided with narrowly drawn
rules, But broad regulations unreasonably restricting students’ freedom of
expression were unconstitutional. Additionally, the court said that a rule allow-
ing sales, if authorized by the University, was an impermissible form of
licensing, since no standards existed which governed the granting of permis-
ston. Exercising freedom of expression, said the coust, cannot be contingent
upon arbitrary administrative decisions.

The University and lts "Image”

The Supreme Court in Tinker {1969} specified that before students’ free-
dom of expression could be abridged, school oficials had to be able to show
that their actions were “caused by something more than mere desire to avoid
the discomfort and unpleasantness that always accompany an unpopular view-
puint.” To some college administrators, the discomfort comes from adverse
community reaction to material appearing in student publications. The Uni-
versity of Mississippi, for instance, found certain words in a <tudent literary
magazine to be “distaseful” and claimed publication would "endanger the
current public confidence and good will™ which the University enjoyed. The
Fifth Circuit said that such considerations might be involved in determining
whether to limit students” free expression but felt such a rationale should be
“handled gingerly and applied only in what can be characterized as most
extreme cascs” [ Bazaar, 1973]. Just what the court meant by “extreme cases™
is not clear. It would appear, under Supreme Court rulings, that “extreme
cases” could be restricted only to “material and substantial disruption™ or
muintenance of order and discipline. The Fifth Circuit distingunished a pre-
vious decision it had made, which involved “quite vitriolic and vulgar per-
sonal attacks” on school administrators made by a nontenured teacher, There
the court indicated that the effect of such attacks on public confidence in
the university might be a factor in dismissing the teacher {Duke, 1972],

The First Circuit considered whether groups might lose their freedom of
expression by promoting values “'so far beyond the pale of the wider commu-

34



O

ERIC

Aruitoxt provided by Eic:

28 College Studeut Press Laie

nity’s values” that Lirst Amendment protection could not be granted. The
court said that it may not be possible to ascertain community's values on
certain issucs, for example, permissive abortions, socialism, and pre-marital
sex. The court stated that in almost all cases groups can be found within a
community both favoring and disagrecing with particular stands on these
and other issucs. The Lirst Circuit indicated that the First Amendment per-
mits a wide range of subjects to be discussed, including those that might
infuriate the community [Gay Students, 1974].

Schiff v. Williams [1975] is the most significant case dealing with a uni-
versity's image and community values—dismissal of student editors was based
vt Lirge part on these factors. During the 1973 fall semester, Florida Atlantic
University President Kenneth Williams dismissed three student editors from
their positions on the tlantic Sun and began publishing the paper using
administrative personnel. In a staterment published in the Sun, Williams said
that “the level of cditorial responsibility and competence has deteriorated to
the extent that it reflects discredit and cmbarrassment upon the university.”
He said the paper's decreasing quality was irreversible under the cditors he
dismissed. He claimed the editor did “not respect” the publications guide-
lines, which stated that the student newspaper would not be a “gripe sheet,”
4 “smear sheet,” or “representative of shoddy, ‘yellow’ journalism.” The
guidelines, which were approved by the Board of Regents and the president,
aiso specified that the newspaper “must retlect the best interests of the Uni-
versity community it serves.” The president said the Swan reflected a standard
of spelling, grammar, and language unacceptable in a university'publication,
that it * emphasized vilification and rumor mongering,” and that storics had
been “incorrect and misleading.” He characterized cditorials as “immature
and unsophisticated.”

The editors sued in a federal District Court and won reinstatement to their
positions. The University appealed and the Fifth Circuit affirmed, rejecting
the University's argument that since the editors were state employees, their
free specchi could be restricted by the president, as their employer, if their
Firet Ameadment freedoms were outweighed by 2 more significant govern-
vaental e terest, that is, the school's desire to maintain a publication of high
quality 0 as to project a proper view of the university and its student body.”

The court scid that unsubstantiated references to the paper’s poor technical
;uality wouid not support a claim that the University's interests were superior
to the stulents freedom of expression. The “'special circumstances” were not
present which weuld allow abridgment of “the right of free speech embodied
in the rublication of a college student newspaper.” Certainly poor grammar
and spet’ng uld not qualify as “special circumstances,” though the court
admitted they could “embarrass, and perhaps bring some clement of disre-
pute to the school.” However, the court said such faults were clearly not of
the sort which could lead to a disruption of university operations or educa-
tional processes, which are "'special circumstances’ which might make abridg-
ment of First Amendment rights permissible.
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New York state courts also dealt with the question of the public’s reaction
to articles in student newspapers severely critical of organized religions, One
article was entitled ""The Catholic Church—Cancer of Society,” which the
court described as “a scathing attack on the Catholic Church™; the other wits
“From the Hart [sic].” which the court said could aptly be described as
“blasphemous.” Student papers supported by mundatory activity fees on two
campuses of the City University of New York system were involved. School
officials believed publication of such material in public college papers vio-
Lited the free excrcise of religion clause in the First Amendment, which has
been held to mean that the government will maintain o strict neutrality,
neither aiding nor opposing religion, A lower New York court ordered
administrators to "prevent attacks on religion in any and all publications”
and to “enforce a strict neutrality toward religion™ in publiczltions.

However, the appeals court said that the student papers had been estab-
lished as forums for the free expression of ideas and opinions. Emphasizing
that once such a forum is cstablished school authorities cannot then place
restrictions upon it which inhibit students’ freedom of expression, the court
said that since there was no showing of material and substantial interference
with school operations because of the articles, and despite the displeasure of
some members of the school community or community at kurge, imposing
strict ncutrality regarding religion would be « violation of students™ First
Amendment rights.

In dissent, one judge agreed that students have a right to express them-
sclves but said that the right was not absolute, by necessity giving way to
the rights of other students “to be free from ridicule about their religious.
beliefs” [Panarella, 19717,

Post-Publication Punishment

As indicated in previous scctions, attempts by college administrators to
impose prior censorship on student publications before distribution have bcen
generdly rebuffed by the courts. Various attempts have also been made to
limit student press freedom after material has been published, including sus-
pension or firing of student editors and refusal to fund publications.

As with prior restraint, such methods have been upheld by courts only
when Uspecial circumstances’ exist, that s, material and substantial threats
to orderly school operations. This is based on the Supreme Court’s holding in
Tinker [1969] that free expression can be abridged only if there is inter-
ference “with the requirements of appropriate discipline.” Such reasons as
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criticizing state officials [Dickey, 1967} or printing words considered obscene
by administrators but not by the courts [ Antonelli, 1970] are not sufficient
to warrant curtailing First Amendment freedoms.

The Supreme Court dealt at length with the question of maintaining cam-
pus order in Healy v, James [1972]. A group of students attempted to have
a local chapter of Students for a Democratic Society (SDS) recognized as a
campus organization by Central Connecticut State College. Recognition would
have entitled the group to use school facilities for mectings and to use campus
bulletin boards and the student paper for notices. The college president re-
fused recognition primarily on the basis that the group would not be sufh-
ciently independent of the national SDS, which he believed to advocate a
philosophy of violence and distuption, although the students stated they
wonkl not affiliate with the national group, Lower federal courts upheld the
president’s action, but the Supreme Court reversed those decisions. The Court
viewed the case as having clements of competing intercsts, that is, the neces-
sity for “an cnvironment free from disraptive interference with the educational
process” on the one hand, and “the widest latitude for free expression and
debate consonant with the maintenance of order”™ on the other, The Court
saw the First Amendment as resolving the conflict.

Noting that public colleges "arc not enclaves immune from the sweep of
the First Amendment’™ and that First Amendment protections must not “apply
with less force™ on campuses than in the community at large, the Court
stressed that denial of recognition also prohibited the group from using cam-
pus facilities. thus inhibiting their freedom of association. Ability to meet
and cxist off campus, said the Court, did not justify abridgment of First
Amendment frecdoms by the school. Also, the Court emphasized that the
burden of proof was not on students to show why they should have been
granted recognition, but on the college to show why they should not have
been.

The Court said the president’s conclusions that the SDS chapter would
he “a distuptive influence” at the college and that its “'prospective campus
activitics were likely to cause a disruptive influence” might have been suffi-
cient bases for his decision if they had been factually supported. In the
context of the “special chiaracteristics of the school environment,” adminis-
trators” powers to prohibit “lawless action™ are not limited to criminal acts
but to any actions which matcrially and substantially disrupt the work and
discipline of the school. However, where state action designed to regulate
such actions also restricts constitutionally protected rights, the state must show
that its actions are reasonably related to protection of its interests and that
the restrictions on First Amendment rights are “no greater than essential to
furthcrance of that interest” [United States, 1968). In Healy {1972}, the
Court reaffirmed its statement in Tinker [1969] that “undifferentiated fear
or apprehension of disturbance is not cnough to overcome the right to frce-

dom of expression.”
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Finally, stressing the critical line for First Amendment purposes between
advocacy, which is entitled to full protection, and action, which may not be,
the Court said students might preach chunging campus rules and regulations,
but they could not violate them,

In a similar situation, the president of the University of New Hampshire,
under dircet pressure from the state governor to “take firm, fair and positive
action to rid your campuses of spcially abhorrent activitics' or face losing
appropriations, imposed a strict ban on social functions of the Gay Students
Organization (GSO). The GSO, an officially recognized student organization,
sponsored a play on campus. During the evening individuals over which the
GO said it had no control distributed “extremist” homosexual publications.
Ti.o college president threatened to suspend the GSO as a stadent group and
refused to allow the group to hold social functions on campus. The First
Circuit hehd that while universitics may have some discretion in regulating
purely social groups such as fraternitics and sororities, its efforts to restrict
cause-otiented groups abridged the students’ First Amendment rights. Relying
on Healy [1972]. the court said that even indirect restrictions may be consti-
tutionally impermissible if they impinge on students’ basic First Amendment
guarantees {Gay Students, 197-1].

That circumstances can exist which justify First Amendment restrictions
is shown by the Norten [1969] (distributing literature critical of adminis-
trators), Jones {19697 (distributing literature urging boycott of registration)
and Speite [1970] (distributing false notices that classes would not meet)
cuses. Tn events leading to another case, several students in the lobby of a
Texas junivr college talked to a crowd finally numbering at Icast two hun-
dred persons, An administrator asked the students to have the crowd disperse,
since aceess to the college bookstore and to the stairways to classrooms was
impeded, They refused and were later suspended after a hearing on charges
of causing disruptive behavior. A federal District Court cited the Tinker
Linguage emphasizing “the need for affirming the comprehensive authority
of the States and of school officials, consistent with fundamental constitu-
tional safeguards, to prescribe and control conduct in the schools’’ [Tinker,
1969, at 5077]. The court accepted administrators’ contentions that the excited
crowd might at any moment become violent . »d that the students were not
suspended for expressing their views but for causing and refusing to abate
the disturbance [Haynes, 1974].

Disciplinary Actions and Due Process

Some college administrators, reacting adversely to student publications, have
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instituted disciplinary actions against the students responsible, For instance,
Barbara Papish was expelled from the University of Missouri for distributing
an underground newspaper “containing forms of indecent speech,” according
to the University's Dean of Students, in violation of the Board of Curator's
bylaws [ Papish, 19737, Gary Dickey was denied readmission to the fall term
at Troy State University in Alabama for “insubordination” after printing
"Censored ™ across a space reserved for an editorial the school president ordered
hint not to print in the school newspaper [ Dickey, 19677, Dorothy Trujillo
was fired from her position as managing editor of the Southern Colorado
State College student paper for attempting to print material her adviser con-
sidered controversial [ Teujillo, 19717, Three students were fired from edi-
torial positions on the Florida Atlantic University newspaper for publishing
what the school president called “unaceeptable and deplorable™ material
{Schitf, 19757, In all these cases, courts refused to accept administrators’
resons for such discipline and ordered students returned to their former
stuatus,

However, courts will not in all instances overturn discipline of student
journalists. In high school cases. several courts have not reached constitutional
questions of First Amendment rights but rather have decided cases on the
hasis of patterns of disruptive behavior or of disobedience of administrators'
orders [Trager, 1974: 53-567. This approach was taken in at least one col-
lege case involving a school paper. John D. Yench was the student editor
when, on two occasions, the paper printed material deemed "objectionable®
by the administration of the Colorado School of Mines, The first time, Yench
was put on “probation as editor,” the second time he was put on “probation
as 4 student,” and he was Liter told that probation estended until graduation.
The vollege had a policy that those griduating at the end of summer term
coubd attend the spring commencement, which Yench did, At the commence-
ment ceremony he wore a Mickey Mouse hat, refused to remove it, and other-
wise disrupted the proceedings, He was charged with violating the school's
standards, was found guilty at a disciplinary hearing, and was dismissed
from the college, Hle brought suit asking readmission.

The Tenth Circuit said that although “the total of all infractions may
aggravite the ultimate penalty. this Jdid not require the court to carefully
scrutinize prior events which did not “constitute an aggrievement in the con-
stitutional sense.”” The court remanded the case for consideration of whether
wearing 4 Mickey Mouse hat to graduation ceremonies was an cxercise of

Aree expression | Yench, 19737,

The Yench cse turned on the question of due process for students at
disciplinury proceedings. Disciplinary actions against students, including stu-
dent journalists, must comport with procedural due process, that is, certain
steps must be taken hefore an individual can be denied the protected rights
of “liberty™ and “property” specified in the Fourteenth Amendment. Gener-
ally, arbitrary or capricious punishment will not be upheld in the courts.
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The autonomy of public educational institutions to punish students was
first overturned in Dixon v, Ababama State Board of Education {19617
The Fifth Circuit held that administrators are clothed i governmental author-
ity, and any actions they take which can substantially injure a student must
comply with minimal requirements of procedural due process. Courts have
generally noted that the process need not be cquivalent to that required for
criminal charges, though certain clements are required: (1) adequate notice
in writing must be given so that the student will have sutficient titne to
prepare a defense (notice should include the specific grounds on which
charges are made, the nature of the cevidence against the student, and the
possible action to be taken if charges are proven}; (2) there must be a
hearing at which the student is offered fair opportunity to present his or her
evidence and explanations and to present witnesses in defense; (3) no disci-

- plinary action niay be taken on grounds for which there is no substantial

evidence; (4) results and findings of the hearing must be presented in a
report open to the student’s inspection;; and (5) appeal should be available
to the highest administrative authority in the university. '

Duc process in disciplinary hearings docs not require cross-examination of
witnesses, .warnings about self-incrimination or privileges, or opening the
hearing to the public or college community. While several lower courts have
indicated that the university need not allow a legal counsel to represent the
student, unless the school itself is using counsel in the hearing, the Supreme
Court has scemingly left the door open on this point. In Gass v. Lopez
[1975] the Court said,

We stop short of construing the Due Process Clause to require, countrywide,
that hearings in connection with short suspensions must afford the student
the opportunity to secure counsel. , . . We should also make it clear that
we have addressed ourselves solely to the short suspension, not exceeding
10 days. Longer suspensions ot expulsions for the remainder of the term, or
permanently, may reguire more formal procedures. [at 583-58.1}

Hearings are required for interim suspensions, which should not be based
on i presumption of guilt but on evidence presented at a preliminary hear-
ing. This, too, requires adequate notice. If it can be shown that the student’s
presence on campus would be a danger to property, to others, or even to
the student, a temporary suspension can be imposed immediately. A hearing
should be held within a few days to substantiate the need for suspension,
and a full hearing should be scheduled as soon as possible to comport with
procedural due process [Young & Gehring, 1974]. Similarly, hearings are
required even for short suspensions [Goss, 1975].

Flearings are not necessarily applicable in instances of suspension or expul-
sion for scholastic reasons, that is, if a student is removed from school for
not meeting academic standards.

In the Yench [1973] case, the Tenth Circuit held that although the infor-
mal conferences at which Yench was given his’first two probationary punish-
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ments did not comport with due process, Yendi's failure to object to this
within a reasonable time indicated an acquicscence to the procedure.

Sanctions against Fublications

In addition to disciplinary actions that muy be instituted against students
who cngage in protected or unprotected expression, there may be sanctions
taken against the newspaper or periodical involved, for example, refusing to
fund the publication, refusing to allocate {acilities for the staff, or refusing
to appoint an cditor.

Refusal to fund a publication has been dealt with most clearly in the
Antonelli {1970} and Joyuer [1973] eses. The courts said that colleges
are under no affirmative obligation to establish student publications, but once
such publications are established, administrative actions must be guided by
the First and Fourteenth Amendments, Specifically, funds cannot be removed
from student publications for reasons having to do with students’ freedom
of expression, nor can funds be stopped because the administration does not
like the content of the publication. Specifically, the Joyuer court stated:

It may well be that a college need not establish a campus newspaper, or, if
a paper has becn established, the college muy permaneatly discontinue publi-
cation for reasons wholly unrelated to the First Amendment. But if a college
has a student newspaper, its publication cannot be suppressed because college
officials dislike its editorial comment. [at 160}

However, Chief Justice Burger said, in concurring with the Supreme Court’s
refusal to hear the Bazzr {19747 case, that he Jid not believe a university
had to support “substandard or marginal” publications. The question may
agiin be one of quality as opposed to content. The Schiff [1975] court said
dissazisfaction with the grammatical and even reportorial quality of a student
paper could not justify firing the editors. There is not yet a clear answer to
the questions raised by Burger's comment.

Students have also attempted to stop the funding of campus periodicals.
The Trujitlo {19717 case was precipitated in part by the student govern-
ment's reallocation of funds, leaving the student paper without sufficient
money to pay printer’s costs.

A recent example of the power student governments try to exert involves
advertising. In the spring of 1975, the student scnate at the University of
California at Hayward voted to stop the student newspaper’s funding if
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editors continued to accept ads for Gallo wines, Underlying the controversy
was the union dispute between Gallo Industries and the United Farm Work-
ers. Students maintained that running any type of Gallo ad implicd that the
student newspaper supported the Gallo cause against the UFW. The dispute
came to a head in June when eight editors of the student paper resigned in
protest of the student government action as well as the pubiication board’s
demand that if ads were continued, UFW must be offered free advertising
space next to the Gallo ads {“Editor,” 1976].

At Diablo Valley (Calif.) College, the student government association re-
fused to allocate any funds to the student newspaper unless editors would
agree to share editorial decisions, devote more coverage to student govern-
ment, climinate all drug-related articles, and allow prior review by anyone
who was to be criticized by the newspaper in a future edition. Student editors
refused these stipulations. Appeals to school administrators for funds to sup-
port the newspaper, published through a journalism class, were rejected
[Reporters Committee, 1975: 94]. At the University of Arizona, a student
senator's call for cessation of funds to the student paper and establishment of
a student senate newsletter was rejected by the student government {Klahr,
1966]. There has not yet been a court ruling on whether student govern-
wents may refuse to allocate, or alter the allocation of, funds to a student
publication,

Individual students have attempted to limit funds for student publications
by cliimning that they should not have to pay that portion of their activity
fees allocated to newspapers or periodicals with whose cditorial stance they
disagree. For instance, a student at the University of Nebraska claimed his
mandatory fees were being used to support a newspaper whose editorial poli-
cies he disliked and to bring speakers to campus with whose views he dis-
agreed.

A federal District Court saw the question as being whether a state univer-
sity is constitutionally prohibited from providing a forum for the expression
of political and. personal views supported by mandatory student fees, The
court answered in the negative, noting that no student was forced to become
associated with views opposed to his or her own, and that the University
did not become an advocate of particular views simpiy by cnabling them to
be cxpressed. A college is free to adopt such educat.onal philosophy as it
chooses, said the court. and that may include establishing a student news-
paper. Geneaally, a college is not prohibited from financing through manda-
tory studcnt fees “programs which provide a forum for expression of opinion,
be that expression oral or written” [Veed, 1973].

In a similar case involving the University of North Carolina student news-
paper, students claimed that their First Amendment rights of free speech
were abridged by the University's requirement that they lend financial support
to = publication taking positions with which they disagreed. They also claimed
the newspaper censored material, thus forcing them to pay for a publication
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which violated their First Amendment rights. A federal District Court as-
serted that the newspaper did not intend to speak for the student who brought
the hitization, that the newspaper was a “meaningful part of the educational
process and complemented formal Jassroom instruction,” and that the stu-
dents' freedom of expression was in no way constrained by publication of
the paper. The court said that governmental agencies may spend money to
publish the position they take on controversial matters, but that in this instance
the University was not attempting to impose its views on the student editors.
Simply, the college was funding a forum for the expression of student opinions
[Arrington, 197-1].

Litigation and Liability

Lawsuits dealing with students’ constitutional rights have increased con-
siderably in recent years. Students, who are becoming more aware that they
may find solutions in court to what they consider oppressive conduct by
administrators, may bring litigation asking for rehief from unwarranted inter-
ference with their Fint Amendment guarantees, This may involve asking
courts for injunctions forcing administrators to cease certain actions, such
as forbidding distribution of student publications, finng student editors, or
impusing suspension or expulsion. Courts muay he asked to expunge notations
of disciplinary procecdings from student records.

Students who believe their First Amendment rights have been abridged
by college ofiicials frequently litigate their claims under scction 1 of the
Civil Rights Act of 1871:

Fvery person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at
law, suit in cquity, or other proper proceeding for redress. {12 US.C. sec.
1085

Although the Civil Rights Act was originally designed to redress wrongs
intlicted hecause of race, relief under the statute may be sought for grievances
beyond that category- -including violtions of First Amendment rights. Actions
ueder section 1983 may involve asking for monctary damages from school
officials and payment of attorney’s fees. Recent court decisions have begun
to clarify whether such awards may be made.
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While universitics may not be “persons” within the context of section
1983 {Kenosha, 1973], individual administrators do come under the meaning
of that word and may properly he made parties to Civil Rights Act actions,
as private persons and/or in their official capacities [Gay Students, 1974].
However, the Supreme Court has construed the Eleventh Amendment to
mean that federal courts do not have jurisdiction over actions which will
lead to compensatory awards from gencral revenues of a state [Edelman,
1974]. Thercefore, damage awards against administrators acting in their offi-
cial capacities may remain unsatisfied, since the state is not reyuired to open
its treasury to pay such awards. However, in some states, the state legisla-
tures may have enacted statutes, or taken other action, which amounts to legal
consent to payment of the damage awards. Courts may frecly impose damage
awards against administrators in their individual capacitics [Thonen, 1975].

Such awards may be made by courts under certain conditions. While dam-
ages can be given to a person deprived of constitutional rights, including
First Amendment rights, under color of state law, the Supreme Court has
said that public officials have a qualified immunity from damage awards if
they acted in “good faith.” This means that officials accused of constitutional

_.wrongs while exercising discretionary duties within the scope of their author-

ity may have an immunity. depending upon the scope of discretion they
exercised, the responsibilities of the office they hold, and the “circumstances
as they reasonably appcared at the time of the action.” Thus, the Court said,
the key clement is the “existence of reasonable grounds for the belief formed
at the time and in light of all the circumstances, coupled with a good faith
belief™ that the action taken was proper {Scheuer, 1974].

In Wond v. Strickland [1975], the Court specified the elements of the
“good faith” defense for public school officials. The defense involves both
"objective” and “subjective” tests. The latter asks that the administrator act
“sincerely and with a belief that he is doing right.” But “permissible inten-
tions” cannot justify the “ignorance or disregard of settled, indisputable law™
leading to a violation of a student’s constitutional rights. An administrator
must have a “"knowledge of the basic, unquestioned constitutional rights of
his charges.” The Court stated that a school administrator, including a board
member,

is not immune from liability for damages under section 1983 if he knew or
reasonably should have known that the action he took within his sphere of
official responsibility would violate the constitutional rights of the student
affected, or if he took the action with the malicious intention to cause a
deprivation of constitutional rights or other injury to the student. . . . A
compensatory award will be appropriate only if the [administrator] has
acted with such an impermissible motivation or with such disregard of the
student's clearly established constitutional rights that his action cannot rea-
sonably be characterized as being in good faith. [Wood, 1975, at 322}

In other words, decisions which violate a student’s constitutional rights can-
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not be justificd by a protestation of acting in “good faith” if the adminis-
trator reasonably should have known she or he was acting improperly.

State as”well as federal courts muay entertain section 1983 activias and
award damages | New Times, 197.4].

In Sehisf v, Williams [1975], the Fifth Circuit upheld an award of dam.
ages (though only $1) and back pay to three student newspaper editors
fired by the president of Florida Atlantic University because of his dis-
pleasure with the ([Lll]lt\ of the proJuct they produced. The president
claimed he was acting in good faith in performing his discretionary func-
tions, but the court noted that hie had not sought legal advice before firing
the cditors. The court also said that his claimed motivation of acting in the
University's best interests was not a sufficient defense for abridging the
students’ First Amendment rights, The court also would not accept the
claim that the Eleventh Amendment barred payment of back pay, since the
money would come from mandatory student fees, a fund the court saw as
“private” rather than state moncy.

However, the Fifth Circuit did nat up]mld the award of attorney fees.
The court ated the Supreme Court’s ruling in A/)erlm Pipeline Service Co.
. The Wilderners Society [1975] that the tradition in America is for cach
p.Lrt:,' to pav its own attorney fees exeept in “cases involving willful dis-
obedicnce of a court order or ipstances of bad farth, vexatious, wanton, or
oppressive conduct” [at 258.2397 and three other exceptions not applmble
in this case. While the ofyeda decision has not yet been fully interpreted, it
may be argued that “bad faith” in this context would be knowing what
student rights are in a specific instance and deliberately abridging them—a
more severe action (and probably less common) than not acting in “good
faith.” It is more likely, then, that damages will be awarded under ood
[1975] than will attorney fees under Alyeséa,

Less scevere than A\\.mlnnw damages, courts may issuc injunctions which
cjoin administrators from actions abridging students’ rights.
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The position of the newspaper adviser is common in journalism depart-
ments of both large and small universitics. The adviser's responsibilities
usially indude overseeing the paper's financial and business affairs, being
available to students for advice, guiding students in the production of an
issuc, suzgesting story and feature ideas, critiquing student work, acting as
lizicon botween student staff and the rest of the university, and, above all,
teaching students the duties and responsibilities of journalists. The National
Council of College Publications Advisers suggests that the “adviser serves
primarily as 2 teacher whose chief responsibility is to give compctent advice
to staff members in the areas to be scrved, editorial and/or business. . . ."

Advisers are not strictly teachers; beciuse they deal with management,
finances. and personnel. they may also be considered administrators. This is
where the problem:--both cthical and legal-—for advisers arises. They are ex-
pected not only to teach responsible journalism but also to administer the
school newspaper in the college's behalf. The potential for conflict is quite
obvinus,

The recent case of Pat Endress at Brookdale Community College in New
Jersey points out some pitfalls. A journalism instructor, she was teaching stu-
dents about investigative reporting. On one assignment the students uncov-
cred what appeared to be a deliberate steering of audio-visual equipment
contracts to a firm in which the chairman of the Brookdale Board of Trustees
had a family interest. Fhe staff of the student paper asked that a non-student
assistant working with Endress write the story because of his experience and
Laowledge about investigative reporting. Endress wrote an accompanying
elitorial which was approved by the newspaper staff. She was fired by the
school president. Tn the meantime, documents proved not only that the chair-
man’s tic with the audio-visual company was through family, but that he was
1 member of the firm's board of directors. Endress filed a libel suit against
the trustces. claiming they made false statements about her and alleging
breach of contract and violation of her rights of free speech and press.
After a lengthy court battle, she was ordered reinstated with tenure and was
awarded back pay and damages, including $2,500 in punitive damages against
the Brookdale Community College president. The libel claim was settled be-
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fore trial for $900 and was therefore not before the trial court [Endress,
1976].

Advisers may find themselves in one of two positions when censorship of
the student paper is involved. They may be censors, acting on their own or
the administrators” behalf to see that certain material is not published [e.g.,
Trujillo, 1971 Dickey, 19673, Or, they may refuse to censor, upholding the
students” rights to publish as long as there is no substantial or material dis-
ruption of campus order {c.g., Bazaar, 1973}, In the first instance, the stu-
dents may file suit alleging that the adviser, acting on behalf of the school,
has deprived them of their constitutional rights under the First and Four-
teenth Amendments, In the sceond, advisers who choose to protect students
agtinst censorship muay find that their job is in jeopardy. Refusal to censor
may be interpreted by the administration as insubordination and cause for
disiissal.

Courts have recognized that teachers must be given maximum leeway in
order to properly perform their function as teachers. As one justice wrote,
“Teachers ... must be exemiplars of open-mindedness and free inquiry. They
cannot carry out their noble task if the conditions for their practice of a
responsible and critical mind are denied to them” [Wieman, 1952, at 196].
Faculty members, like students, do not shed their constitutional rights at the
school door [Tinker, 19693, In Pickering v. Board of Edncation {1965}, the
Supreme Court held that teachers could not be constitutionally forced to give
up rights under the First Amendment that they would otherwisz enjoy as
citizens. Thus, teachers may speak and write freely about the schools in which
they work as long as discipline and harmony are not disturbed, the teacher's
performance is not impaired, and the statements are not knowingly false or
reckless. The Pickering decision went far toward protecting teachers from
arhitrary discipline by school officials when constitutional rights are bring
exercised, .

Do advisers have a constitutional right to refuse to censor a paper? Or,
stated another way, do advisers have any constitutional right to protect stu-
dents from censorship? No such right has been specifically upheld by the
courts.

One high school case points out the problem of the adviser as protector
of students” constitutional rights. In Calvin v. Rupp [1973} the adviser.of
a high school newspaper refused to allow the news copy to be censored by
school officials. The school board vote ! to withdraw Calvin's contract for
the nest year. The Court of Appeals upheld the school board, saying that
the board may have been hasty or unwise but that “the school board's de-
cision did not deprive [Calvin} of any of his rights under the due process
clause of the Fourteenth Amendment.” The court did not feel that the right
to protect students from censorship was a liberty protected by the Constitu-
tion, Questions of tenure and teaching assignments may further confusethis
issuc.
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On the other side, do advisers have the right as teachers to censor publica-
tion content because they feel the material is either irresponsible or against
the best interests of their school? The answer has not been clearly given by
the courts, since the degree to which a publication is connected to an aca:
demic department may cloud the situation, However, the scales scem to tip
toward a negative answer,

The code of the National Council of College Publications Advisers reads:

The adviser must guide rather than censor. . . . Student journalists must be
free to exercise their craft with no restraints beyond the limitations of ethical
and legal responsibility in matters of libel, obscenity and invasions of privacy.

The line between censoring and teaching, though, may be a very fine one for
some advisers. '

In 1970, the operation of the student newspaper at Southern Colorado
State University was transferred from the student government to the Mass
Communication Department. The crrow, which had been operated as a
campus newspaper and student forum, was to be used as an instructional tool;
an adviser, Thomas McAvoy, was named. During the early fall, McAvoy
ordered a page deleted from an upcoming issuc. McAvoy felt that the ma-
terial, a cartoon and a story about the presidcnt of the university, was ir-
responsible and libclous, A month later, managing cditor Dorothy Trujillo
submitted a column about the upcoming attorney general's race and an edi-
torial criticizing a local judge. Again, the adviser felt the material was
libclous and uncthical, saying that the editorial needed to be rewritten, Before
Trujillo revised the cditorial, she was fired. The editorial was rewritten by
McAvoy, and the column never appenred. Trujillo filed suit against various
state officials, the University, and the adviser, secking reinstatcment to her
position on the paper.

A federal District Court said that the faculty adviser's conduct had the
effect of “reining in on the writings of Miss Trujillo” while leaving the
work of other Arrow writers frec. "We cannot uphold such conduct merely
because it comes labeled as Teaching when in fact little or no teaching took
place.” Fhe court also noted that the change in the operating policy of the
paper had not been put into effect “with sufficient clarity and consistency”
and that the Arrow continued to serve as a student forum. The implications
of the Trujillo decision are (1) if there is no teaching by the adviscr, only
arbitrary censorship of individual copy, the student’s rights will be upheld,
and (2) if the newspaper is operated as a student or campus forum, censor-
ship by the adviser will not be allowed {Trujillo, 1971].

The Fifth Circuit appeared to modify the Trujillo distinction between a
student forum and a departmental teaching tool when it involved censorship.
The court, speaking of a magazine pubtished by the English Department to
provide an outlet for the creative writing course and advised by a faculty
member, said that “once a university recognizes a student activity which has
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clements of free expression, it can act to censor that expression « it
acts consistent with First Amendment constitutional  guarantees™ . aar,
19737, Hence, whether a publication is a student forum or a departiiental
tool, the Fifth Circuit indicates that it is protected by the First Amendment
against censorship. In this case, the adviser and the English Department had
supported the publication of two articles using street language and “four
letter”™ words. The case speaks only to censorship by administrators.

An arguoment may be muade that in most instances advisers are the ad-
ministration’s representatives to the student publication, and when censorship
is cffected by an adviser, it is in fact the act of an administrator—-the censor-
ship is on the school's behalf, If that is the case, whatever court decisions
may say concerning administrative censorship may apply cequally to advisers,

In the landmuark case on campus press rights, Dickey v. Alabama State
Board of Education {19677, the federal District Court spoke directly to ad-
visers and their activities. In Dickey, the adviser of the Troy State Tropolitan
had refused to allow an editorial to be published which criticized the Ala-
hama governor and legislature. After stating that free press and free expres-
sion could be restricted only where the excercise "materially and substantially
interferes with requirements of appropriate discipline,” the court said:
“Boards of cducation, presidents of colleges, and faculty advisers are not ex-
cepted from the rule that protects students frorn unreasonable rules and
regulations™ [Dickey, 1967, at 617]. The court appearcd to be equating
advisers with administrators, holding that advisers can censor only when
there is “material or substantial interference.”

Only one other case has spoken to the question of censorship by a non-
administrator. In cntonelli v, Hammond [1970], the president of Fitchburg
State College became upset with the student newspaper for publishing a
reprint of an Eldridge Cleaver article which used “four letter” words and
Ustreet language.” After the particular publication was refused printing and
distribution privileges, the president appointed an advisory board which was
responsible for approving material before funds would be released to pay
for publication.

A federal Dictrict Court said that "prior submission to the advisory board
of material . .. [to] decide whether it complies with ‘responsible frecdom
of the press’ or is chscene, may not be constitutionally required.” The advi-
sory board is analogous to adviscrs in smaller schools; thus the Antonelli
proscription against prior censorship could be read as applying to advisers
as well

Although the National Council of College Publications Advisers code
allows restraints within the limits of libel, obscenity, and invasion of privacy,
this must be understood as self-restraint by student journalists, not censor-
ship by advisers. In Korn v LElking {19707, a federal District Court said
that fear of proseaution alone is not suthcient reason to apply a statute uncon-
stitutionally. In other words, if advisers sce potentially libelous material, at
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least this federal court scems to arguc that they can oaly give advice, that
is, suggest its omission or correction, but they cannot actually prevent its
publication. The Supreme Court language in Near v, Miniesotd [1931]
listing exceptions to the general rule against prior restraint, however, may
speak to the contrary.
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Libel

The courts have consistently held that libel, obscenity, and slander do not
deserve the full protection of the First Amendment [United States, 1957].
For this rewson, libelous material is feared by university officials who do not
want costly court battles, Lirge damage wwards, and the good name of their
institution smudged. The facts, however, seem to indicate that the student
newspaper has a much better record than its privately owned counterpart
when it comes to libel suits. A survey conducted in 1973 indicated that only
nincteen libel suits had been brought against college publications since 1930.
Of these nincteen, damages were paid out in only seven—one as a result of
court litigation (this onc involved an advertisement) and six in out of court
scttlements {Standley, 19723, However, these figures should not indicate
that less caution nced be taken in writing and editing the college publi-
cation.

Libel. is any visual communication (print, signs, or pictures) which ex-
poses a person to hatred, ridicule, or contempt, or which lowers the person’s
reputation, causes the person to be shunned, or injures the person’s liveli-
hood [Nelson & Tecter, 1973: 61]. Libel is traditionally a common law
offense, but recent holdings by the Supreme Court indicate that states must
adhere dosely to Court decisions interpreting libel in light of the First
Amendment [New York Times Co., 1964; Gertz, 1974]. Material may be
libelous whether it is part of a headline, the story itsclf, or an advertiscment
or photograph. Any defamation arising from carelessness, typographical error,
ar accident is uswilly no excuse for a libel, although such information may
be helptul in Towering damage awards.

The plaintitf in a libel suit most plead and prove four clements—identifi-
cation, publication, defamation, neglivence and/or actual malice (reckless
disregard for the truth or knowledge of falsity). “Negligence™ has not been
defimed uniformly throughout the United States, and recent state court de-
cisions should be consulted for the definition used m any particular state.
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If negligence is found, and the plaintiff suffered some damage to reputation
or pockctbook, he or she may recover what are termed “actual’” J uages. If,
instead, actual malice is found on the publisher’s part, the pluintiff may be
awarded not only actual damages for actual sutfering, but also presumed
damages, which are awarded because the court presumes some injury did
occur even if no suffering was proven in court. Also, punitive damages will
be awarded, not based on the injury, but as punishment to prevent similar
libels. (Not all states recognize punitive damages because they are seen as
having a “chilling” effect on the press.)

The media have a whole array of defenses which may be used to defeat
or lessen damages. The most important defense is truth. In nuany states truth
alone is an absolute defense; in others truth, qualified with “'good motives,”
is 2 defense. Other absolute defenses include the statute of limitations and
consent or authorization from the plaintiff to print the material.

Qualified or conditional defenses: are, aside from truth, the  most heavily
used by media in libel cascs. They include acc:s.te repotitng’ of privileged
muaterial, fair comment and criticism, and the constitutional or New York
Times rule. In cvery state, the media have o conditional privilege to report
anything appearing in official reports azad nroceedings. ‘This includes meet-
ings of the Board of Regents, mectings of the body responsible for higher
education, mwnicipal council mextings, cpen court proceedings and court
records (after some official pre’wedings have been taken), school board meet-
ings, legislative scssions, and wwecings of most quasi-judicial, -legislative, and
-exceutive agencics. Most states have an open mectings and open records law
which should be consulted before reporting some of the more obscure and
lesser known mectings and records. Generally, a meeting will be privileged
if it is required or provided for by law, These privileged news reports, how-
ever, must be fair and accurate or they will lose their qualified protection
[Gillmor & Barron, 1974: 217].

There is only cne reported college case falling under the category of
privilcgcd reporting. In 1955, the Vanderbilt University newspaper, the
Hustler, ran a news story about six libel and invasion of privacy suits being
brought against the campus humor magazine. The story reported on the
plaintift, who claimed that the magazine had ridiculed and libeled his four-
year-oid daughter by running her picture ona picture page spoofing Mother's
Day. After the suit was filed, the Hustler sent a reporter to the courthouse
to report on the filing and the contents of the complaints, and also to inter-
view the plaintiff, the Rev. Robert Langford. Langford agreed to the inter-
view and at first was willing to give the reporter a current picture of the
daughter to use with the news story, However, on consulting his lawyer, the
st refused to release the picture but added he did want publicity and
Cu _the interview could be reported, The Tennessee Court of Appeals
in s hea that the [lustler was not liable for damages, because the six
prior suits filed by Langford were a matter of court record, were thus privi-
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leged material, and the Hustler news story was fair and accurate. The court
also held that the consent to interview and Tangford's agreement to the
publicity foreclosed any possibility of duniages [ Langford, 1958].

Fair comment is still used in some states. Fatr comment on matters of
public concern is also qualified by fairness and accuracy. This defense pro-
tects honest opinions criticizing the work of public figures or institutions who
perform for public approval or who work for the public interest {Gillmor &
Barron, 1974: 234]. This particular defense covers comment and opinion, as
distinct from facts, and is most helpful when editorial opinion evaluates
public performances. Because it is otten hard to separate comment from fact,
the qualitied defense is being replaced by the New York Times rule.

One recent case which was dismissed after the plaintiff failed to appear
in court involved fair comment and criticism. The Western Illinois Univer-
sity Courier ran an editorial in 1972 commenting on the quality of teaching
at the university. The cditorial said in part:

We get mad when our tuition rises, but we do little when a better educa-
tion is stolen from us. As long as we settle for teachers who spend the quarter
talking about Raquel Welch and gawking at all the women in class, as
happened to me in an introductory journalism class, we deserve what we
gete {Center, 1974 4]

The journalism teacher alluded to sucd the paper for libel. Although the
suit was dismissed for technical reasons, such an editorial is ““fair comment
and criticism™ of the public performance of a teacher who exposes himself
daily to evaluation by students and faculty alike. The only way such a privi-
lege can be defeated is if the comments were made with actual malice,

The privilege of fair comment and criticism adheres not only to persons
but also to organizations or businesses which perform public services. In 1971,
Towa State University's newspaper charged a student discount buying service,
Campus Allitnce, Inc, with being a “slipshod orgilnization . . . whose busi-
ness approaches are questionable,” with recciving “kickbacks and rebates,”’
and with “dishonesty which led to doubts about the professionalism and
business cthics™ of the firm [Stevens & Webster, 1973: 33-34}. Campus
Alliance filed a $100,000 libel suit against the paper. An Towa court, how-
ever, dismissed the suit, based on fair comment and criticism. The court said
the organization and its operations were matters of public interest to the
University, and the paper had the duty to disclose the nature of these opera-
tions. The newspaper’s motives, said the court, “were not due to il will
or spite and [were} therefore privileged under the law.”

Known as cither the constitutioral, New York Times, federal, or actual
malice rule, the protection afforded the media when reporting on public of-
ficials and public figures has been expanded greatly. In 1964, the Supreme
Court of the United States ruled in a case involving a Montgomery, Alabama,
city commissioncr that the media require a greater degree of freedom when
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reporting on the public actions of public officials. The Court said such an
official can recover damages only if she or he can prove actual malice-—that
the material was published with a knowledge that it was false or with a
reckless disregard of whether it was false or not [New York Times Co,,
1964]. The protection ored by the rule has been expanded greatly in the
list dozen years but has recently scen some diminution. By 1974 the rule
ha! been expanded to include all public officials, all public figures, and any
person involved in a ratter of public or gencral concern [ Rosenbloom,
1971]. With the Gerrz [1974]) and Time, luc. v. Firestone [1976] decisions,
however, the Court now seems to be applying the actual mulice rule only to
public officials and those other persons who have achicved notoricty or fame
in a particular controversy or who have achieved gencral fame or notoricty
for all purposes and contexts. The “public official” category has not been
changed since the New York Times Co. v. Sullivan [1964] case. However,
it is too carly to know how the Gerrz and Firestone decisions will affect the
definition of “public figures” on campus. It should be remembered, though,
that students are almost always private individuals unless they voluntarily
put their names before the public.

In one of the first libel cases to come out of a college campus after the
New York Times Co. [1964] decision, the Arizona Court of Appeals held
that a student senator was a public official. The University of Arizona Wild-
caf ran an cditorial in November 1963 criticizing the student senator who
had introduced « bill in the student senate attempting to eliminate student
subsidies for the newspaper and to establish a scnate newsletter. The edi-
torial commented on Gary Peter Klahr's political activities with such phrases
as “campus demagogue,” “dictator’s first move,” “junior-grade demagogue,”
and “troublemaker and a famatic.” Klahr brought a libel suit against the
Wildeat cditor. The court was uncertain whether the New York Times rule
was meant to be applied to college campuses. In the final analysis, the court
concluded that it would be inappropriate for one law of libel to exist for
student government officials, “when the systems of politics and news media
are so obviously patterned after the situation off campus” [Klahr, 1966}.

Annther libel suit, brought by city policemen, resulted in a finding that
two Newark, New Jersey, mounted policemen were public officials because
they “perform government dutics directly related to the public interest and
have responsibility for the conduct of government affairs.” In that suit, a
picture of the two policemen was used to illustrate an essay describing the
feclings and experiences of one student during a demonstration and skirmish
between Students for a Democratic Socicty and Young Americans for Free-
Jdom. The headline accompanying the story and photo read, "YAF'S, COPS,
RIGEHTISTS: RACIST PIG BASTARDS.” The court held that the cssay
did not identify the policemen and that the article cleacly showed that the
word “PIGS” referred to the YAF's and ncither the policemen nor the police
force were termed racists or bastards in the story [Scelfo, 19697
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A third case, which did not involve a student newspaper but which did
affect the campus and the question of who is a public figure, was Sanders v.
Harris [1972]. Dr. Mary Sanders was a professor of English and the head
of the English Department at Virginia Western Community College. When
the English Department merged into the Department of Humanities, a new
department head was chosen. The new head, without Sanders’ permission
and while she was home ill, took the files from her office and placed them
in his own file cabinct. The Roanoke W orld News heard about the incident
and, after contacting the department head and the public relations officer
for the school, wrote that Sanders had “'refused” to turn the files over to
the new head. Sanders sued the public infor .ation officer, claiming she had
never réfused to turn over the files, The V' inia Supreme Court held that
the events surrounding this incident were matters of public and general con-
cern and that Sanders would have to prove actual malice on the part of the
public information officer.

It is probable that such a ruling would not be made today in light of the
post-Giertz 1974} definit! o of public figures. Sanders had not received
fame or notoricty out of the incident; she had been involuntarily pushed
into the limelight by the article, and she did not cngage the public’s atten-
tion in an attempt to influcnce the outcome of the controversy.

Onc decision involving a public college has been issued since Gerfz and
shows how the courts are trying to reconcile the public figure definition with
the Gerrz holding. At Wilson Junior College in Chicago, two former pro-
fessors in the Department of Social Scicnce had become “actively engaged”
in a college controversy over textbooks. Students at the college charged that
the two teachers had refused to use black-authored books in courses in
breach of a department agreement with black students. The Wilson College
Press published statements from the students. In hearing a libel suit brought
by the professors, the Appellate Court of Illinois held that the two profes-
sors “had become public figures within the Wilson College community,
which was the community scrved by the publication.” In a footnote to the
opinion, the court made a statement which may scrve as a guideline for stu-
dent publications when trying to adhere to the Gertz holding:

We do not hold here that teachers in a public school are by that very fact
public officials. Nor do we hold that teachers in a public school are by that
very fact public figures either in the school community or in the local com-
munity served by the school. We simply hold that the plaintiffs here, as
teachers in a public school, had under the circumstances of this case become
public figures in the school community . . . {Johnson, 1975, at 447}

There is no doubt that a member of Congress or a state legislature or a
candidate for public office is a public official or public figure, but this does
not mean that a student newspaper criticizing such a person will not be
drawn into a libel suit. The Dadly Epyptian at Southern Illinois University
at Carbondale twice ran a paid political advertiscmient criticizing the voting

Ui
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record of a state senator and asking the students to vote for the opposing
candidate. The advertisement read: Q. What's Worse than a Bad Carbon-
dale Landlord? A: A Bad Carbondale Landlord Who Votes in the Tllinois
Legislature.” This headline was followed by a recitation of four tenant-
landlord bills opposed by the senator during his term in oftice. The scnator
brought suit, but the Illinois Court of Claims held that the senator, under
the New York Times rule and subscquent rulings, was a public official and
that no actual malice was cvident. The senator tried to show actual malice
existed by the fact that. contrary to Illinois law, the advertisement did not
contain the name and address of the party responsible for the ad. The court
held that the failure of the D.ély Egyptian to notice the omission of adequate
names and addresses was not evidence supporting actual malice [Williams,
1975].

In addition to the absolute and conditional defenses, a newspaper also has
partial defenses. or mitigating factors. Thesc defenscs are used to lessen the
damages and include evidence of bad reputation of plaintiff, provocation by
pluintiﬂ', honest mistake, probable cause, and retraction.

Retraction is not only a partial defense after a suit has been brought but
may very well be the best way to avoid a libel action entircly, For example,
in 1961 the Inlex, the student newspaper at Pacific University in Cregon,
ran an editorial criticizing the university health center and a health service
physician. The physician sucd for $50.000 in damages. However, after the
Didex published a retraction. the doctor dropped the suit {Corcoran, 1970].

Any rctraction must be full. fair, accurate, prompt and contain no lurking
insinuations or additional charges [Prosser, 1971: 800]. Twenty-five states
have Laws which augment the effect of retraction and specify what is a proper
retraction. State statutes should be consulted to determine what type of re-
traction is required and what format mwst be used, that is, phrasing, place-
ment. deadlines, type size, and so on.

In a 1972 survey of 159 advisers, 98 said retractions had been printed
by their publications, but only 30 were in response to the possibility of suit
{Standley, 19727,

Despite attempts by student publications to prevent libel suits, the fear of
costly libel actions coupled with a dislike of criticism is one reason adminis-
trators try to keep a tight rein on student publications. However, one court
has found that prior censorship of possibly libelous material in 2 college
newspaper or periodical is unconstitutional and unjuwtified under the First
Amendment.

In Trajillo v. Love, Dorothy Trujillo, managing cditor of the Southern
Colorade State College Arrow, ran a political castoon crit’ | of the college
president, The Arron’s adviser found it nossibly libelous and ordered it
deleted. A month later, Trujillo submitted .n clitorial which characterized a
local judge as a “small time farmer.” Again, the adviser said it was poten-
tially libclous. Ms. Trujillo agreed to sewrite tie article but was fire before

o w
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she did so. A federal District Court said that potentially libelous material is
not suhject to prior censorship. Specch, although potentially libelous, is
protected. and the university is not justitied in censoring it unless it is neces-
sary to avoid material and substantial interference with discipline and order
[Trujillo, 1971, at 12707

In another case, not involving a civil libel suit but a criminal flag descera-
tion Liw, the court said that although university officials might be subject to
prosceution because they are involved to some extent in the publication, this
does not allow them to apply a statute unconstitutionally [Korn, 1970]. It
mzy be argued that this same holding would adhere to libel statutes or state
constitutions,  fust Js in any attempt at prior censorship, the school must
prove a substantial and material degree of distuption in order to overcome
the right to freedom of expression on the campus.

Privacy

Privacy is defined as the “right to be let alone™ or the “right of a person
to be free from unwarranted publicity” ["Black’s,” 1968: 13597]. Although
privacy is not mentioned in the Constitution, most states, cither by statute or
juddicial mterpretation, have recognized a right to privacy.

Four types of invasion of privacy are recognized by most legal scholars:
(1) intusion on the plaintiff's physical solitude; (2) appropristion of some
clement of the plaintiff's personality-—c.g.. name or likeness—for commercial
use: (3) publication of true but embarrassing or private facts; and () put-
ting a plintiz in a false light by falsification or fictionalization [Prosser,
19607, The fisst type of invasion--intrusion- -is rarcly a problem for the
journalist: however, the latter three may lead to privacy suits against a pub-
heation,

Appropristizr. The use of an individual's name, likeness, or testimony
without con:ent and for promotional gain is a problemy confronting ad-
verthing statfs, An carly and famous case points out the problem advertiscrs
mav face. Franklin Flour Mills used Abigail Roberson’s picture to decorate
posters advertising flour, The child's parents sued for $15,000, because the
picture had been used without her consent. Altlough the New York courts
didd not recognize the voung lady's right of privacy [Roberson, 19027, the
cse prompted the New York legislature the next year to pass the country's
first privacy statute. The new law made it a misdemeanor and a tort to use
a person’s mante, portrait, or likeness in advertising without consent,
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Since consent is a publication’s only dcfense in an appropriation suit, con-
sent forms or model releases are the best protection. Sich a form gives the
purpusc for which the picture or likeness is to be used and includes a state-
ment of consent to be signed by the subject.

Publication of private or embarrasiing facts. There have been few in-
stances in which 1 newspaper has been successfully sued for publishing truth-
ful accounts about a person because of the broad defense available to the
newspaper. In every jurisdiction where right of privacy has been recognized,
courts have held that if the matter publishcd is newsworthy, the suit cannot
stand {Gillmor & Barron, 197-4: 289]. The only “private facts™ action to
come before the Supreme Court iavolved judicial records, In Cox Broad-
casting Co. v. Cobn. a television station broadcast a sound-on-film newsreel
about the trial of two rape and murder suspcctsl In the report, the newscaster
gave the name of the 17-year-old mape victim. According to Georgia law,
revealing a rape victim's name is a misdemcanor. The Court held that the
informuaticn as to name was a matter of public record both at the time of
the rape and .t the time of the trial and thercfore could properly be reported.

The only college privacy case reported also involved private facts and
judicial reports, The Vanderbilt University student newspaper, the Hustler,
reported on a privacy and libel suit being brought against the campus humor
magazine. The magazine had published the picture of Rev. Langford's infant
daughter with a humorous caption. Langford brought six separate libel and
invasion of privacy suits against the magazine, However, before any judicial
action was taken. the Has:ler published a story about the suits, an interview
with the girl's father, and a reproduction of the allegedly libclous picture
page. Langford then brought suit against the Hustler. A Tennessce court '
held that the Hastler story merely related facts that were a matter of public
record and that it would be

unrealistic and illogical to hold that there has been an invasion of this common
law of right of privacy . . . by publishing a matter which that individual
has already made a matter of public record, availahle to the cyes, ears and
curiosity of all who care to look, listen or read. [Langford, 1958, at 570}

Rarcly will a public official or public figure be able to win a privacy suit
when matters publishcd are truc. Persons who place themselves either will-
ingly or unwillingly before the public may find that most of the dctails of
their Lives are public. Even persons who involuntarily come hefore the public
receive little protection [Time, Inc, 1967). An example from California
serves to show how broadly the courts have interpreted newsworthiness.
Reader's Digest carried a story about truck hijackings and the various ways
being used to stop the crime. Tn the story, the author mentioned the case of
Marvin Briscoe, who had stolen a “valuable looking™ truck only to find it
carried four bowling-pin spotters. Briscoe had been arrested for the hijacking
cleven years before the story appeared. Although the article was true, Briscoe
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brought suit, claiming that his family and fricnds had scorned him and left
him. He also said he had been eading a rehabilitated life since the incident.
The California Supreme Court held that Briscoe was no longer a newsworthy
st Lt and had once agun become an anonymous member of the com-
me oty Although there was reason to discuss hijacking, there was no valid
reason for using Briscoe's mame [ Briscoe, 19717, Despite the California
court’s holding, Briscoe did not win his suit. The case was removed to a
Federal District Court which held for the magazine, although the incident
had oceurred cleven years before publication [ Nelson & Teeter, 1973: 199].

Falve 1i:/ 00 or publication of nondefamatory falsehoods. One difference
between Vfalse hizht and libel is the Lick of defamation in the former. The
first privacy cise ever to reach the Supreme Court involved fictionalization of
an otherwise true story. In Téme, lue, v, Hill [1967], Life magazine printed

Jareview of a4 play adapted from a book about a true incident involving the

HIlE family. The Hills had been held hostage in 1952 in their suburban home
outside of Pliladelphia. When the pliy was produced in 1955, Life ran
severalpictures of the actors in the Hill's former home, The play as well as
the Life storv depicted a violent incident, whereas the Hill incident had not
been violent. Hill brought suit against Life, arguing that the inaccuracies in
the story were fictionatized and inv aded his and his family's privacy.

The Supreme Court, in this Lindmark privacy decision, held that although
the Bl family had been involuntarily brought into the publlc eye, the matter
was of public interest, and the pl;unnff must prove that the publication was
made with reckless disregard for the truth or with knowledge of falsity.
Thus, the New York Times test of actual malice had been brought into the
arer of privacy, The Time, Dee, ruling has since been extended to all cases
falling in the “fulse light™ category.

The nv. recent Supreme Court case involving privacy reached the prob-
lem that “uwew journalism™ has created for some writers, Joseph Eszterhas,
a “new journalist”™ and former Cleveland Pluin Dealer reporter, wrote a fic-
tionalized news account of a family in West Virginia. The story told of a
bridge collapse that had killed Mr. Cantrell, leaving the Cantrell family in
poverty and despair. The story falscly depicted the family as living in poverty
and reported statements allegedly made by Mrs, Cantrell, despite the fact
that she had refused to be interviewed., The Supreme Court held that the
fictionatized story was written with actual malice, because the reporter knew
the mutters n.pnrtu‘ were false and misleading, [ Cantrell, 19747, The main
defense, therefore, in a false lisht case is the New Yord Times privilege.

Where photographs are concerned, publications have not always fared so
well. The old adage that phetographs never lie has presented problems for
newspapers, Photographs which have been air brushed or altered in some
way are dangerous to use. Also, misleading captions under photographs have
led to serious invasions of privacy, One example involved a photograph by
Heari CarticieBresson of a Mr. and Mrs. Gill at a candy store they owned
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in Los Angeles” Farmers Muarket, The picture, which depicted Mr. Gill with
his arm around his wife, was used by Ladies” Home Journal to illustrate an
article titled “Sex.” The caption read “Publicized as glimorous, desirable,
Tove at firse sight' is a bad risk.” The court held that the article was a
“characterization that may be said to impinge seriously upon [the plaintiffs’
and the public's] sensibilities” {Gill, 19521,

In rccent years, the federal government has been interested in protecting
the public's "right of privacy,” and a number of laws have been passed which
restrict access to private information kept by federal and state agencies. Of
particular concern to the campus journalist is the Family Education Rights
and Privacy Act of 1974 (20 US.C, 1232g), more commonly known as the
Buckley Amendment. The purpose of the Buckley Amendment is twofold.
First, it is to protect the records of students attending public schools from
unauthorized use and publicity. Sccond, it is to allow students at colleges
and universities (or parents of children in lower grades) to inspect and
review any and all official records about themsclves kept by the school,

Specifically, the types of information controlled *- this law are academic
work, course grades, attendance data, health infor on, family information,
ratings and observations by school personnel, repoits of scrious or recurrent
behavior patterns, and scores on intelligence, aptitude, psychological, and
interest tests. Release of this type of information can be made only upon the
written consent of the student, except where release is to school officials or
authorized education agencies.

The law s alow certain “directory information™ to be nuide available
to the public, but the school must inform the students about what is included
in this category and allow them time to submit a written request that such
infurmation not be released. Directory information includes such items as
address, age, height and weight of athletes, names of pareants, classification,
telephone number, academic major, social and professional activitics, dates
of attendance, and degrees received,

The implications of the Buckley Amendment for the student journalist
are that if information about a student is needed, a written request must be
made to the holder of the record and written consent tnust be received frem
the student before the private information can be released. If the material is
to be published, the student must be aware of the nature of the publication
and must consent to cach picce of information that will be rcleased.

Who is Liable?

Despite the fact that relatively few libel or privacy cases have been brought
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apainst college newspaners, universities must still be concerned about their
liability in such instances,

Sazereign bnminizy. Some public universities need not be concerned with
tort actions because they cannot be sued under the doctrine of sovereign
immunity, that is, the state cannot be sued without its permission. However,
the number of such states enjoying sovercign imnunity from tort liability
is decreasing. Some states have given up all immunity from suits, others have
assurned liability by law under certain circumistances, and still others have
abrogated their innmunity where school districts, boards, universities, or other
educational institutions are concerned [Korpela, 19707]. In order to decide
whether a university is immune from liability for damages caused by its
agents, such as . campus newspaper, state laws and state judicial decisions
should be consicited. 1f a university enjoys immunity, the common law doc-
trine mcans that the school is not liable for personal or property damage
cawsed by its officers, agents, or employees [“Black’s,” 1968: 1568]. A
school newspaper, as a recognized organization, may be such an agent.

One state court, however, has found that where a publishing .operation
such as 4 university press s incorporated as a distinet legal cntity separate
fron the state, and where money from publishing activities is kept separate
from general university funds, the university will maintain its sovereign im-
menity, but the publishing corporation will be subject to suit [ Applewhite,
1973].

Viearious Liability, Because of recent legislation and judicial decisions,
many states do not enjoy immunity from liability, and their universities are
apen to damage suits. The most common form of liability is vicarious liability
(also known as resposndeat superior or imputed liability). The theory behind
vicarious Hability is that a master (in this case, the university) is liable
for the wrangful acts of its servant or agent (newspaper) ["Black’s,”
1968: 1475]. Three clements necessary for a finding of such a relationship
are consent, benefit, and control,

Consent comes in various forms, such as recognition of the paper as a
student activity, recognition through financial control, distribution privileges,
or simply a written acknowledgment of the newspaper’s operation on cam-
pus. Benefit is unlikely to be financial, but may be educational or informa-
tional. Control.may be found in approval of contracts, use of facilities and
services, or even a set of nules and regulations for distribution. The ad-
ministration, however, cannot control the content of publications, and even
financil control 1s not as strong as that of a private publisher. The control
clement, therefore, is tenuous, but courts may find a suflicient ..nount for
purposes of vicarious liability ["Note,” 1973].

Covrunication Lability. In many jurisdictions, the distributor of a libel
can be held liable for damages, as can the publisher. The distributor may
be a corner nagazine vendor, a bookseller, or any news vending agent. This
type of liability, known as communication Hability, also adheres to a uni-
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versity because of its participation in the distribution of ‘school publications.
Distribution may be proven by a financial conncction with the newspaper; no

cemsent or benenit need be present. One reeent college case points out this

possibility. Although the suit for $9358.000 ws dismissed for technical rea-
sons, the judge sad:

{He who furnishes the means of convenient circulation, knowing or having
reasonable cause to believe, that it is to be used {to distribute a libel}, and
it is in fact so used, is guilty of aiding in the publication and becomes the
instrument of the Hbeler, {"Note,” 1973: 108]

In both vicarions liability and communication liability, colleges which
do not attenpt to control the content of student publications may be in a
better posttion to avoid liability than those which impose control. Courts
may find it illogical to hold liable schools which are abiding by judicial
decisions saying that content decisions should be left to students.

Dicor ot Incorporation does not free a university from liability in
Al instances, but it does minimize the risk to the pocketbook of student
publications which have become incorparated, It waould still be possible for
1 court to Upicree the corporite veil” if the university is found to have any
conrol over an incorporated paper [“Note,” 1973t 1075]. 1t is possible for
an inmrpnr.tlul publication to have the necessary strings with the university
for vicarious liability to be found. Some courts will overlook the legal scpara-
tion and iind the financial dependence enough to hold the university still
liable. To help minimize the risk of courts undoing this legal fiction of
incorporation,  the university can make sure that (1) the formalities of
corportte separstion are rigoronsly adhered to, (2) the newspaper purchases
s own hability insurance- -2 sign of fimancial indcpendence, (3) a dis-
clumer is published in the newspaper stating that the views are not neces-
sanly those of the university, amd (-} the statement of purpose in the charter
includes a clause about the separatencess of editorial control [“"Note,” 1973).

The benetit of incorporation to the corporation itscIf is that a corporation
carrics the privilege of limited lability. The newspaper would not be liable
for more than ats asscts.

Peveenedd lrahelity. As a general rule, the individuals involved in the
publication may he personally lable if damage resulted from their negligence.
FHence, student editors, reporters, advisers, and individual administrators may
he sucd along with the university. Becruse negligence is the criterion for
personal fability, administrators may cscape liability because they do not
pass on the material (and are not privileged to do so under First Amendment
euarantees ). Advisers who work closely with the paper and supervise the
Jduty operaions of the news prodection are more Iikcly' to be sued than a
board of publications or an adviser who muintiins some distance from the
overall publication. Henee, the person most likely to be sued aside from the
university itself is the editor who was negligent in allowing a libelous story
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or an invasion of privacy to be printed. From a purely practical standpoint,
however, student editors or reporters are less likely to be defendants than the
university because they siply do not have the financial resources o pay
damages.

Obscenity

Although there is a graat deal of concern on the part of parents and
administrators about obscenity in the campus press, a look at reported cases
reveals fittle actial obscenity as detined by the courts. The concern among
administrators is  primarily about “indecent” or “offensive™  language—
Linguage which enjoys First Amendment protection. The danger of obscenity
proscaution, however, miy be lurking nearby. The Supreme Court in 1973
defined obscenity as follows: (1) whether the average person, applying
contemporary community standards, would find that the work, taken as a
whole, appedls to the prurient interest in sex: (2) whether the work portrays
i a patently offensive manner sexual conduct specifically defined in state
Liw and (3) whether the work, taken as a whole, licks scrious literary,
artistic, political, or scientific value [Miller, 1973].

More recently, courts have struggled to define the “community standard,”
and the results have ranged from o statewide standard to a neighborhood
standard. "Community standard”™ is more commonly accepted as the standards
of the city, town, or county from which the jury is drawn to hear an
obscenity case. The question raised at the university level is whether the
community would inclvde just the university community of students, faculty,
and statf, or whether it would also include the town, city, or county where
the university is located. If the university is accepted as the standard, would
the standards be harsher or more relaxed? Some lower courts would argue
that the stndards in a university must be stricter and students should
exhibit a higher stindard of morals than persons off campus { Papish, 1971}.
The Supreme Court has rejected this double standard, stating that students
should not be subjected to greater standards of conduct than their counter-
parts off campus [Papish, 1973}, If standards are not to be stricter, can
they be more relaxed? One argument is that students are more mature and
can more readily sce the social value of communications which off campus
may be scen as only vulgar or shocking. A good case may be made for the
proposition that cormmunity standard for obscenity in the campus press
should be the audience—the community of students, faculty, and staff which
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reads the newspaper. If such an argument were success{ul, obscenity might
be judged by more relaxed standards on campus duc to the maturity of the
college student and the cducational level and tolerance of the faculty and
staff,

The question of communit) standard has not yet been raised in a case
involving obscenity in a campus publication. The primary concern has been
what control the university has over indecent or vulgar language—language
which does not fall under the definition of obscenity. Muy the university
attempt to curtail this type of language by using a review board? May the
school suspend or otherwise discipline students engaged in such writing?
May the school refuse to appropriate money, refuse to print, or refuse dis-
tribution privileges to newspapers that use indecent language? All of these
controls have been used at one time or another to suppress or control stu-
dent publications, However, courts have said that when the material is not
obscene, all the safeguards of the First and Fourteenth Amendments must
be adhered to [Antonelli, 19707, If school oflicials feel the material falls
under the definition of obscenity, the most rigorous procedural safeguards
must be offered the material until there has been a swift judicial determina-
tion of obscenity [Antonclh 1970, at 1335].

In the landmark case in this arca, Amonelli v, Hm)mmm/ [1970], Prosi-
dent Hammond refused to pay for the printing of an Eldridge Cleaver
article and required future editions of the Cyef/e to be approved by a review
board which would certify expenditures and approve payments after the
publication was approved. Although a federal District Court felt obscenity
in the campus press was not likely to cause disruption, the university could
still take steps to control its appearance in the student newspaper. But the
court warned that when measures are taken to regulate obscenity, the state
must be careful that protected expression is not caught in what the court
termed “the regulatory dragnet.” To prevent prior restraint of protected ex-
pression, the court extended to the campus the same prior restraint safe-
guards used in movie censorship [Freedman, 19651, First, the burden of
proof that the material is obscene is on the censor. Second, a judicial
determination must be muade quickly. Finally, an avenue of appeal must
be made available, Until such time as a judicial determination is made, the
school administrators can regulate newspaper content only as long as it
relates to the maintenance of order and discipline on the campus. The court
said it could not see how indecent or obscene language would be disruptive,
adding that the university sctting of college-aged students creates a mature
marketplace for the exchange of ideas. Anronelli [1970] was the first step
in advising administrators and faculty that just because the university funds
a newspaper, it does not have total control over its content. Nevertheless,
school officials continue to censor newspapers for indecent or unconventional
language; when such cases reach their final appeal, courts have generally been
unsympathetic to the administrators’ viewpoint.
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At Texas Tech University, a recognized campus organization ]ull\lishcd
and distributed (.unpus-\\'idc a tabloid newspaper, the Catalyst, whicli sold
advertising, had w paid direehation, and had permission to sell copies on
capf s, On one oeesion swhool otiials believed the contents of the Catalyst
violated the student conduct code, which prohibited lewd and vulgar lan-
guage on cunpus. The administration refused the newspaper its circulation
and distribution privileges, although the student hookstore and library con-
taned books and magazines which used the same language. A District Court
repeated the clatenedls T1970] warning that before expression can be cur-
taded it must interfere to a substantial and material degree with campus
discipline. For those administrators who wiceld the heavy arm ol censorship
at the smatlest hint of problems, the court warned that it was not cnough
that the possibility of disturbance was anticipated: 7oL an uncrystallized
apprehension of disruption cannot overcome the right to free expression.”
Becse the hnguage in question wis not challenged as obscene, but as
“lewd and vulgar,” the Districe: Court warned against the censorship of
challenging and provocative Linguage:

That the language i annoying or jnconvenient is not the test. Agreement
with the content or manner of expression is irrelevant, First Amendment
Freedoms are not contined to views diat are conventional, or thoughts endorsed
by the majority. {Channing Club, 1971, at 691}

The question of whether university can prevent publication and dis-
tribution solely on grounds of had taste or inappropriateness has come before
the courts sceeral times since the Chamning Club {19717 ruling. The major
case is Papesh v, Board of Cararors [1973]. Barbara Papish, a 32-)‘c:lr-old
journalism graduate student at the University of Missourt, was i staff mem-
ber of the local underground newspaper, Free Press Underground. In 1968,
she and three other students were arrested for distributing abscene material
near the Memorial Tower, a tribute to students who died in World Wars
[ and 11 The particular issue of the paper in question carried two picces
which the administrators felt were obscene and against the school conduct
code. On the front page of the paper was a political cartoon depicting a
club-wiclding policenan raping the Statue of Liberty and the Goddess of
Justice. The cartoon was reprinted from a nationally distributed, left-wing
magazine, Inside was an article headlined “Motherfucker Acquitted.” The
arti le concernad the acquittal of a New York youth for assault and battery.
The youth was a member of an organization known as "Up against the Wall
Motherfucker™ or simply "he Motherfuckers.” Papish was placed on dis-
ciphinary probation for the remainder of the semester, not given credit for
one codarse she passed, and not allowed to re-enter school the next fall.

The University argued at the federal District Court level that Papish had
been warned a1 week carlier that she would not be allowed to distribute the
material on campus because it was in violation of the by-luws of the Board
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of Curators, which prohibited "indecent conduct or speech™ cn campus.
Papish explained in the issue that
some might consider the cartoon on the cover of this issue “vulgar.” It is
ot it is ohscene, But it is a social comment concerning a greater obscenity.
Chicago cops are obscene; napalnt is the greatest obscenity of the 20th Cen-
tury: and administrators who fear a different view are obscene. {Papish,
1971, at 1330]

Papish’s acknowledgment that the material was obscene was to be her undoing
at the lower court level. Although she argued that the word “obscene™ was
used in a metaphorical sense and not for legal purposcs, the District Court
found the material obscene by her own admission.

The question raised next was whether the material had any “redeeming
social value.” Although expert testimony was offcred as to the social merits
of social criticism and the artistic merits of political cartoons, the District
Court doubted that the testimony was an expression of "genuine artistic
opinion.” The court held, instead, that “what is considered in redeeming
social value is how it is sold,” and the obscene aspect of the newspaper, not
the social comment aspect, was emphasized and featured when the paper was
being sold. The court described the university community as “mainly com-
prised of younger and less sophisticated persons than those mature persons
who are interested in social comment.” The protection of students under 18
from the pandering of indecent publications was a lawful mission of the
court:

The pandering of distinctly and flagrantly indecent. vulgar and obscene sexual
cartoons and words to convey a claimed social and political message is not
protected by the First and Fourteenth Anmendments under the circumstances
of this case. . . . The indecencies and obscenitics are appropriate neither to
the place, the suhject nor to the comment thercon. [Papish, 1971, at 1331]

On the challenge.that the code concerning “indecent conduct or speech”
was vague, the court said that the rule was definite enough to pass con-
stitutional muster “in its nearly heing synonymous with ‘obscene,” " and “the
regulation was as precise as federal statutes and court decisions on obscenity.”
The court defended this holding by saying that if the university had to
describe in detail what speech and activity is vulgar and repulsive, "a provoca-
tive game of imagining and implementing cndless series of undescribed ob-
scenities and vulgaritics and repulsive acts will be to the detriment of educa-
tion and to the discredit of the law™ [Papish. 1971, at 1333].

Finally, the District Court cnunciated a double standard of conduct on
college camipuses, saying that students may - be required “to possess and
exhibit superior moral standards™ in relation to their counterparts off campus.

While the District Court hased its decision on the pandering issue, the
Eighth Circuit Court of Appn]s based its finding for the Umvcrsn) on the
sufficiency of the rule against “indecent conduct and speech.” The court held
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that the rule was not ambiguous and did not invite invidious censorship. The
code, explained the court, restricted the University to disciplining students
where it was necessary to “preserve and enhance the university's function
and mission as an educational institution.”

Papish also argued that if the rule of conduct was not vague or overbroad,
it had certainly been applied unconstitutionally to her because it regulated
content, not conduct. The Court of Appeals dismissed this contention saying
that she was not barred from expressing her views, anly from distributing the
newspaper in @ manner that flouted conventions of decency. In summation,
the Eighth Circuit resorted to a very narrow definition of the First Amend-
ment on a university campus:

[N]o provision of the Constitution requires the imposition of so high a value

on freedom of expression that it can never be subordinated to those interests

such as, for ecxample, the conventions of decency in the use and display of
language and pictures on a university campus. The Constitution does not
compel the University to promote the vernacular of the gutter by allowing
such publications as the one in litigation tn be publicly sold or distributed
on its open campus. [Papish, 1972, at 145]

The Supreme Court, ina 6-3 decision, reversed the lower court, The Court
held to the Channing Club {19717 decision that the "mere dissemination of
ideas—no matter how offensive to good taste—on a state university campus
may not be shut off in the name alone of ‘conventions of decency' ™" [Papish,
1973, at 6703, The Court made it clear that a university may regulate as to
the time. place, and manner of dissemination of such material, but may not
regulate as to its content. While the Court of Appeals found Papish had been
disciplined because of conduct, the Supreme Court found that content was
the cause of expulsion. The Court also answered the District Court’s stance
on stricter standards far college students, saying that the “"First Amendment
leaves no room for the creation of a dual standard in the academic com-
munity with respect to the content of speech™ [Papish, 1973, at 671},

While the Papish decision, involving an underground newspaper, was
on its way to the Supreme Court, a similar case involving a school-sponsored
publication was also progressing through the courts, Indges. a literary journal
published at the University of Mississippi, was refused distribution privileges
because of “obscene language™ in two articles on racial issucs. The storics,
one about intcrracial love and the sccond about black pride, were written
in a creative writing class by an 18-year-old junior who was black. The
“heroes™ of the stories were described by the Fifth Circuit as modern-day
Holden Caulfields (Catcher in the Rye) trying to find their place in today’s
socicty. The language objected to, said the court. was typical of that used by
young blacks to express themselves. While the “four letter obscenities™ would
“definitely not be suited for parlor conversation,” said the court, it would
have been strained for the characters to speak and think in “proper prep
school diction.”
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A special panel of academic deans found the articles “inappropriate” and
“in bad taste” and recommended that Tresges not be distributed. The Court
of Appeals held that the street linguage was appropriate in the context of
the stories, because the vulgar words were used as modifiers for effect and
mood rather than in their fiteral sense. The Fifth Circuit stated that the
mere use of one word “camot'he so tasteless . . . that its use is subject to
unbridled censorship.”

The University argued that its relationship with the publication made it
appear to the public that the school endorsed such language. The court
countered that just because a magazine is advised by a university does not
mean that it speaks for the school. The tenuous financial connection and
the statement that Treages is published by students of the University "is not
cnough to equate the university with a private publisher and endow it with
absolute arbitrary powers to decide what can be printed.”” The court later
allowed the school to apply a stamp to the magazine's cover, reading "This
is not an official publication of the University” [ Bazaar, 1973].

The Fifth Circuit repeated the open forum doctrine it had used four years
earlicr [Brooks, 19697, The court said there was a constitutional right to
use university facilitics on an equal basis for purposes of speech and hearing
once such a forum has been opened by the school. Once a university recognizes
a student activity, it can censor only if consistent with First Amendment
guarantees,

The most recent case of censorship for indecent language occurred at East
Carolina University, William Schell, a student, wrote a letter to the editor
of the ECU Famutinhead criticizing the school's dormitory policics and
warning that the University president, Leo Jenkins, who was secking Demo-
cratic nomination for governor, should choose between politics and educa-
tion. The letter ended with the phrase, “Fuck you, Leo™ [Reporters Com-
mittee, 1973: 36]. President Jenkins attemipted to fire Robert Thonen, the
editor, but school regulations prevented it. Thonen had been warned earlier
about the use of vulgirity in the publication. At that time, the president
made it clear he had no intention of censoring vulgarity, but he also had
no intention of condoning the use of such language in the school paper.
It was only when the vulgar language was used in reference to the president
himsclf that it was viewed as a totally unacceptable situation requiring
disciplinary action. Jenkins expelled both Schell and Thonen. The Fourth
Circuit followed the Papish [19737] and Buzitar [1973] decisions and held
that the use of one vulgar word in a letter dealing with a subject of importance
to the campus wus not enough to justify suspending the editor and the letter
writer [Thonen, 19757,

Frequently, the problem of obscenity on campus has occurred as a result
of the activities of underground newspapers. In such situations, administrators
would be wise to leave the prosceution of such persons to state law enforce-
ment, as was done in Wisconsin, In May 1968 the Kaleidoscope, an under-

68



O

ERIC

Aruitoxt provided by Eic:

G2 College Student Press Law

ground ncwspaper in Madison, published a story about the arrest of a
Kuleidosenpe photographer on charges of possessing obscene material. The
story, headlin: ' “The One Hundred Thousand Dollar Photos,” was accom:
panied by two  ltures of a nude man and nude woman sitting on a bed
embracing. The pictures were described as similar to those seized by police,
Three months lLater, the Kaleidoscope ra: 2 two-page spread of cleven poems.
One poem was titled “Sex Poem™ and ucseribed in a rambling discourse the
author’s expericnces and feclings while having intercourse. The publisher of
the Kaleidoicope. John Kois, was arrested under a Wisconsin statute pro-
hibiting dissemination of “lewd, obscene or indecent written matter, picture,
sound recording or film™ and was sentenced to 2 onc-year prison terms and
fined $2,000.

In examining the cvidence, the Supreme Court found the picturcs relevant
to the themie »f the news article and found the article had not been used
a5 a “mere vehicle” for the publication of the pictures. As for the poem,
the Court was a hit more apprehensive but found that it did bear “some of
the c-marks of an attempt at serions art.” Thus, redeeming social value was
found, and both the pictures and the poem required First Amendment pro-
tection, Justice William 0. Douglas, in a concurring opinion, looked deeper
into the motives of authorities, charging the state with using the “vague
umbrella of obscenity laws . . . in an attempt to run a radical newspaper
out of business” [Kois, 1972].
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Courts have traditionally held that advertising has less constitutional
protection than other forms of expression, It is the portion of media content
most_heavily regulated by government, for examiple, through statutes against
fraudulent and misleading advertising. The Supreme Court, however, has
indicated that “editorial” advertisements, those that discuss matters of public
interest, have more protection than purcly commercial advertising.

The Court’s definition of protected advertising has gone through several
changes. In an carly ruling on advertising, the Court said that a handbill
printed with 1 commercial solicitation on one side and a protest message
on the other was not protected by the First Amendment, The Court held
that the public interest message was used solely to evade application of a
local ordinance banning distribution of commercial leatlets by purporting to
take the handbill out of the category of commercial advertising. According
to the Court, “the Constitution imposes no , . . restraint on government as
respects purely commercial advertising” ['Valentine, 1942},

The Court later held that separating classitied advertisements into “Male
Help Wanted™ and “Fenale Help Wanted” columns violated a local ordi-
mance forbid:ling discrimination in hiring on the basis of sex. Basing its deci-
sion on 1dentine 119427, the Court said that the clussificd ads do "no more
than propose 2 commercial transaction” and do not express a position on
muatters of public interest [ Pittsburgh Press, 19731,

In New Yord Times Co. v, Sullivan {19647, the Supreme Court moved
closer to defining “editorial” advertising. The case involved an advertisement
ohjecting to the alleged mistreatment of certain black persons in Alibana.
The Court called advertising “an important outlet {or the promulgation of
information and idcas by persons who do not themselves have access to
publishing facilitics.”” “The Court differentiated  the ad from commercial
adwertising because it “communicated information, expressed opinions, recited
grievances, protested chimed abuses, and sought financial support on behalf
of 1 movement whose existence and objectives are matters of the highest
public interest and concern”™ [New York Times Co,, 1964, at 266},

In @ more recent case, Bigddew v, Virginia {1975], the Court went a
step further toward protecting advertising. The case involved a weckly
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newspaper in Virginia which had printed an advertisement for an abortion
service in New York Cite, Virginia then had a statute making it illegal for
any person or publication to “encourage or prompt the procuring of abor-
tion.” The Supeme Court said that expression does not lose its First Amend-
ment protection simply because it appears in the form of an advertiscment.
Nor does it lose protection because it "has commercial aspects or reflect[s]
the advertiser's commercial interests.” The Court held that the abortion
service advertisement contained “factual material of clear “public interest,””
discussing 2 controversial issue which would expand readers’ knowledge.
Thus for the first time, the Supreme Court extended a measure of con-
stitutional protection to advertising for a commercial service,

A precursor of the Bigdow (1975} casc involved the student newspaper
at the Universsity of Florida A state Taw held it illegal to advertise “any
advice, direction. information or knowledge . . . for the purpose of causing
or procuring the misarriage of any weman pregnant with child.” Ronald
Sache, the stedent editor, inserted in the newspaper a list of abortion referral
agendies, i conviction under the statute was overturned on the basis that
the Tiw wis uncons titationally vague and violated First Amendment guaran-
tees [State, 1972 Stevens & Webster, 1973: 68]. '

The definition of “editorial™ advertisement is important for college papers.
While courts have said that privately owned newspapers normally need not
accept advertisements, whether commercial or cditorial {Chicago Joint Board,
19707, 4 significant ruling by the Seventh Circuit has held that public college
newspapers that accept 2y advertisements must accept editorial ads.

The ease involved the Koyl Parple, the student newspaper at Wisconsin
State University-NChitewater. The newspaper staff, on three occasions over
the peried of wvear, refused w print paid advertisements concerning a uni-
verstty employees weion, alleged discrimination and race relations, and the
Vietrun war, A faeulty-staff committee at the school had reviewed policy
governing student publications and had adopted a rule of not accepting
Feditorial advertisonents.” Both the committee and the school president had
been asted to randify the rule but had not dence so up to the time suit was
bronght to foree sncha change.

A federadd District Court, in Lee v. Board of Regents [1969], considering
litization bronght by stadents whose ads were refused, held that student
papers. being important forums for the “"dissemination of news and expres-
sien of opinion” should be “open to anyofic who is willing to pay to
have his views published thercin—-not just open to commercial advertisers.”
The paper’s willingness to publish letters to the editor from the students
who wished to advertise was not an acceptable alternative to the court, since
“apaid advertisemant can be cast in such a form as to command much
greater attention than . letter,” The court saw refusal to accept the ads as an
impermissible form of censorship.

The Seventh Circuit affirmed the District Court’s decision, noting that no
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question of access to a private publication existed, as in a case in which
Chicago papers were upheld in their refusal to accept editorial ads from a
union {Chicago Joint Board, 19707, since “the campus newspaper is a state
facility.” The court held that “a state public body which disseminates paid
advertising of a commercial type may not reject other paid advertising on
the basis that it is editorial in character.” The decision also indicated that no
threat of campus disruption was presented by the advertisements [Lee, 1971},

Scemingly, student publications could decide not to accept any advertising
at all. They may also refuse ads containing legally unprotected  speech
[Duscha & Fischer, 1973: 761, though it is not acceptable to refuse editorial
ads as 2 means of “protecting the university from cmbarrassment” and the
staff from making difficult judgments as to what material may be “obscene,
libelous, or subversive” [Lee, 1971, at 12607.

No case definitively answers the question of  whether public college
newspapers and periodicals must accept prodict and service advertisements
which are purely commercial. The Chicago Joint Board {1970} case answers
in the negative for privately owned papers. As the Bigelow [1975] case
(abortion ad in a Virginia weekly paper) indicates, there is a gray arca
between purely commercial and clearly editorial ads. Tor instance, the Florida
State University paper refused to accept an ad announcing a Gay Liberation
Front mecting, contending that similar ads previously published had cost
the newspaper advertising linage from local businesses. The college’s Board
of Publications overruled that decision, noting that the group had been
denied “freedom of speech by a body that reccives its funds from the Student
Body™ [Stevens & Webster, 19733 67-68].

That situation was not litigated, but a similar case was recently decided
by a federal District Court. The Mississippi Gay Alliance attempted to have
an information 1. published in the Mississippi State University Reflector.
The ad read in part; "Gy center open . . . . We offer counscling. legal aid
and a library of homosexual literature.” Bill Goudelock, the student editor,
refused to accept the ad. althougi, the paper printed other advertisements,
both commercial and editorial. According to the court, ncither the faculty
wdvisers nor the school administration played any part in Goudelock’s dect-
sion. The CGay Alliance officers. three nonstudents, brought legal action to
force acceptance of the ad and to recover monctary damages from the stu-
dent cditor, advisers, and college president [ Mississippi Gay Alliance, 1974},

The court noted that the newspaper was supported with advertising
revenues and mandatory student fees, which it considercd private funds, not
state moncys. Since no state funds were involved, and since the decision to
refuse the ad was not made or encouraged by any faculty member or admin-
istrator, the court said the decision was not made under the color of state
law. Reinforcing this, the court said that the newspaper was not an ofhcial
univessity news organization ana that the cditor was clected by a student

body vote,

-~
Do



O

ERIC

Aruitoxt provided by Eic:

66 College Stadent Prevy Law

The court recognized the right of Gay Allinee members to hove free
commiumication of ideas. even though a letter from the group’s president said
“the s really wemportant, L s being wed as o tool” to attract at-
tention to the homosexud) Giise s the coust saw this as Vinequitable conduct”
and said the group did not come o court with “dean hands.”” However,
the court said 4 competing Fest Amctdment interest was Gotdelock's free-
dom to exercise his editorial judgment. “to aceept or to reject such material
A he saw it Seeing chis as the more important interest, the court suid the
editor “haed the undoubted right to cexercise an editorial judgment on what
to put inand what not to put in the paper. .. First Amendment rights of
student cditors of campus newspapers are as good, and as solid and as safe-
cuarded as aré the rights ol other newspapers.”

In its decision. the District Court relied heavily on Mt Herald v,
Term!l {1974}, in which the Suprane Court declared unconstitutional a
Flornde statate reqaining @newspaper which “assailed the personal character
of any candrdate’ to give the candidate free space to reply. The Supreme
Court sud the statute “fails to cicar the barriers of the First Amendment
hectuse of s intrusion into the function of editors.”™ The Court emphasized
the nueesity of allawing alitors to exerase their judgment regarding the
“lemtgions on the size of the paper. and content, and treatment of public
issues il public ofhcials.”

The District Court evidently did nat see the Gay Alliance ad as an editorial
Lvestisement, since no mention was made of the Lee [1971] case [ Missis-
sippr Gay Aliance, 1974 The Amcrican Civil Liberties Union, in appealing
the dedison to the Fifth Circuit for the Gay Alliance, stressed what 1t saw
as the Ustate action” aspect of the case. The ACLU contended the newspaper
1s @ publication of the State of Mississ:ppi and thercfore could not be closed
oif to the expression of some ideas because those in churge of such a state
Cacility dislike them, The newspaper was equated with other state facilitics,
such as L public park or auditorium, which cannot arbitrarily be closed to
persons beaause of @ disagreement with what they might say in those forums.
The ACLU differentiated between news and editorial material, and cditorial
Llvertisements, believing that the former may be sclected by student editors
using their judgment, bt that the Later must all be aceepted for publication,
This. it contended, wili satisfy the competing First Amendment interests
of the student editors’ right to use their cditogial judgment and the rights
of Gtizens to express their views in a public college publication. Lcaring the
case enappesls however, g divided Court of Appeals for the FFifth Circuit
atiirmed the District Court’s judgenient and ruled that the student cditor could
not be forced to accept the ad.

At the University of California at Hayward, the student newspaper ran an
ad for Gallo wines and was proaptly challenged by the student publication
Foandl. Gadlo Tndustries and the United Farm Workers have been involved
in . fengthy union dinpute, amd various Mexican-American groups support-

poo

S



O

ERIC

Aruitoxt provided by Eic:

Adrevtising 67

ing UFW were pressuring college newspapers to drop the Gallo ads. The
University's pubhcation board ordered that if the paper continued to accept
the Gullo ads, it nwst offer UFW free spase next to these ads. The student
senate dlso passed & resolution that would restrict funding for the paper if
Gallo ads continued to run ["Editor,” 1976]. The ads were strictly com-
mercial, and the Supreme Court his repeatedly held that commercial adver-
tising is exempt from First Amendimer tprotection. Even where state action
is present, a student newspaper does not have to offer free advertising space
{Lee, 19711

Some courts have coatersted that there s state action involved in a public
college student newspaper or periodical. One court concluded 2 publication
was Ustate supported” because its expenses were “payable by the college
from funds received from compulsory student fees™ { Antonclli, 1970}, An-
other, referring to a state university newspapes supported by student activity
fees, said that “unquestionably™ the paper, “supported as it was by the Uni-
versity, constituted “state action” n the arex of civil rights” [Joyner, 10731
In Lee [1971], the Seventh Circuit said, "It is conceded that the zanzus
newspaper is a state facility,” because state action was present. This as still
an unsettled question.

A case involving a law review substantiates a student editor's pewers to
sclect and reject material for publication. An editor of the Rurgers Unirer-
vity Law Review refused to print an article submitted by a law, school pro-
fessor who later clainied the rejection was based on the ceditor’s disagreement
with the article’s ideology, The Third Circuit uplicld the editor’s right to
excrcise his aditorial judgment, noting that more muaterial was submitted to
the review than could be published. The court said the article’s author could
pot insist that his picce be published in preference to others the student
editors deemed of higher quality. The fact that the revigw was financed in
part with state funds did not require that its pages be open to all who wished
to be represented in them [Avins, 1967].

It is important to note that the Alississippi Gay Alfiance {19747 and
Arving {19673 ases upheld the right of student aditors of public college
pewspapers and periodicals to exercise editorial judgment. Cases cited pre-
viously in this book indicate that school administrators cannot censor other-
whe protected material. As noted, the ACLU believes that student editors
may have certain restrictions imposed on them as well. A similar view was
espressed by the Fourth Circuit, which stated:

A wollege newspaper’s freedom frome censorship does not necessarily imply

that its facilities are the editor’s private domain, When a college paper receives

a subsidy from the state, there are strong arguments for insisting that its

columns be open to the expression of contrary views and that its publication

enhance, not inhibit, free speech. {Joyner, 1973, at 162}

These comments were not directly pertinent to the case and are therefore in-
tended more as an observation than as a holding.
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Another question involved in student newspaper advertising is presented
in Cass Stwdent Advertising v. Nationad Eduewional Advertising Service
(NEAS) [1976]. Both companics are nationa advertising representatives
for student newspapers. That is, cach represents student newspapers to na-
tional advertisers and becomes, in effect, an advertising space sales representa-
tive for the papers. The company bills advertisers, or their advertising agen-
cies, deducts 1 commission for itself, and remits the remainder to the student
paper. At one time, NEAS was the only company doing such business. When
competitors cntered the field, NEAS required student papers to sign ex-
clusivity agreements, binding them to aceept national advertising only from
NEAS. When some papers began ignoring this contractual clause, NEAS
withheld the equivalent of commissions for national ads placed by other
companies from the moncy NEAS owed to the paper. Cass, NEAS's only
serivus compeetitor, according to the court, chimed it received less than two
percent of the annual billings for national advertising in college newspapers
because of NEAS's monopolistic position and practices, including the ex-
clusivity agreements. Cass filed suit charging NEAS with violating the Sher-
nan Antitrust Act.

A federal District Court ruled that an individual college paper did not
congtitute the “relevant-market” referred to in the Sherman Act, because col-
lege papers are only one part of the total media through which national
advertising may reach college students. Since NEAS did not dominate the
radio, television, and magazine markets, the company was not in violation
of antitrust laws. The Seventh Circuit overturned that decision, holding that
NEAS and Cass are “classic middlemen’ allowing the advertiser and the
college paper to “find cach other.” The court considered the college paper
the “relevant market” because, by paying commissions for NEAS's and Cuss’s
services, the paper was the buyer and, therefore, required protection from
monopolistic practices.

On remand, using the Seventh Circuit's definition of “‘relevant market,”
the District Court found that NEAS had excrcised monopoly powers in vio-
lation of the Sherman Act. The court held that exclusivity agreements in
NEAS contracts were null and void, that NEAS couid not interfere with
Cass's business dealings with college newspapers or national advertisers, and
that NEAS had to notify all college papers with which it had contracts that
they could freely deal with any NEAS compctitor.
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of Concern

Contempt

When a reporter’s activities interfere with the administration of justice,
the court may punish the reporter through its power of contempt. In federal
courts, a person may be cited for contempt when the misbehavior is in the
presence of the court or so near the court as to obstruct justice. Before state
courts, this power may be broader or narrower depending on the precedents
or laws of the state. Contempt proccedings may also fall into either civil or
criminal categories, but the distinction is hazy and the two can often be
distinguished only by the penaltics that are given out [Nelson & Teeter,
1973: 343].

Of more importance to the journalist is the distinction between direct
and indirect contempt. Dircct contempt is behavior which occurs in the court-
room or so near the courtroom that it disrupts actual proceedings. Such cases
range from disturbing a courtrcom by taking pictures to a refusal by a re-
porter to testify as to sources of information. Indirect, or constructive, con-
tempt refers o out-of -court contempts, such as publication of a derogatory
editorial about the judge or publication of matcrial the judge fecls is detri-
mental to the court proceedings. The reporter is just as likely to be guilty
of indirect contempt as he is of direct contempt [Nelson & Teeter, 1973:
343]. |

Direct conteript. In recent years, newspapers have been concerned with
direct contemypt because of the increased use of this power by the courts to
force reporters to reveal sources of information. The four reported college
cases involving contempt have concerned the clash of reporter’s privilege
with the court’s power of contempt,

I 1968, Annctte Buchanan, editor of the University of Oregon Daily
Emerald, wrote 1 story about marijuana use among students. Buchanan in-
terviewed several persons and promised that if they permitted the interview,
she would not reveal their numes, She wrote the story using fictional names.
When subpoenaed before the grand jury investigating marijuana use,

76



O

ERIC

Aruitoxt provided by Eic:

70 College Stdent Prevs Law

Buchanan refused to reveal the real numes and was fined $300 for contempt.
Buchanan argued not only that the Constitution protects the gathering of
news in its protection of frecdom of the press, but that certan news stories
cannot be pathered unless the reporter can promise anongmity. The Oregon
Supreme Court upheld the contempt conviction saying the acwsgatherers
have no constitutional right to infurmation which is not ssible to the
public generally, “The rights of privacy, freedom of association and cthical
convicuons are subordinate to the duty of cvery citizen to testify in court,”
said the court {Buchamn, 1968, at 7313, The court, however, did leave one
loophole for the legishiture to fill: “We hold merely that in the absence of
statute, nothing in the state or federal constitutions compels the court to
recognize such a privilepe” { Buchanan, 1968, at 7327,

The United States Supreme Court in 1972 ruled for the first time on
whether a reporter has the constitutional right under the First Amendment
to refuse to testify about confidential sources of information. In three cases
heard togither, the Court denied reporter’s privilege under the Constitution.
Earl Caldwell, a reporter for the New York Times, was called by a federal
grand jury in California to give information on Black Panther activities
which he regularly covered. Caldwell refused to appear or testify. Paul
Bransbury, a reporter for the Lanisville Conrvier-fourral, wrote an investiga-
tive article ahout marijuana and drug use. Branzburg refused to testify about
the information he had obttined in gathering the story. Paul Pappas was a
television news broadeaster in Massachusetts who refused to testify as-to the
actiyities of the Black Panthers.

The Suprenie Court held that none of the three was protected by the First
Am mnent in these instances and that it was the obligation of journalists
to respond to grand jury subpocnas just as any other citizen would. Howcver,
like the Oregon court, the Supreme Court held that while the Constitution
did not provide a shield against contempt citations for refusing to testify,
Congress or state legishitures could pass laws providing protection for news-
catherers [ Branzburg, 19727,

In culy 1970, twenty-six states had some form of legislative protection
for journalists. However, such laws frequently are weak and offer little real
protection.

Marvlind has a1 shield Law for its reporters, but it was passed after Paul
Levin, o photographer for the University of Maryland Déamondback, had
his day in court. Levin had taken photographs during disturbances at the
College Po vaapus and was subpocnacd before a grand jury to produce
“Al photos sen by him . .. relating to disturbances at the University of
Marclind” frome May 1, 1970, to May 15, 1970.” Levin filed a motion to
quash the subpocna, but the motion was denied. The statce’s attorney then
revised the subpocna and on the day Levin appealed to the District Court,
the revised subpocena was accepted. Despite the fact that the case was moot,
the District Court said that it was incumbent on the government prosecutor

e
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to shoulder the burden of showing the need for the issuance and compliance
with any such subpocna. The court also warnied the state’s attorney that the
Justice Department’s “Guidelines for Subpeonas to News Media™ would be
adhered to by the court and the state niust mieet its general roles {Levin,
19707, The guidelines stated that all reasenable attempts should be made
to obtain information from non-medit sources before there is any considera-
tion of subpocnaing the press. If 2 subpoena appears imminent, then nego-
tiations should be attempted with the media. If negotiations fail, a subpoena
cannot be issued without the acthority of the Attorney Ceneral.

That these guidelines, reissucd in 1973, extend to members of the college
press was mntde dear in a4 more recent college case involving the Wounded
Knee disturbance. Inspring of 1973, Tom Blackburn, a reporter for the
Long Beach (Calif.) Stte University Forty-Niner, spoke by telephone with
one of the Indian leaders at the Pine Ridge Indian Reservation in South
Dakota. Blackburn then published the interview and was subsequently cited
by the Los Angeles Newspaper Guild as “Outstanding Journalist of the
Year”

In August 1973, Justice Department officials subpoenacd  Blackburn to
testify at the Wounded Knee trial and to bring all records, notes, an:d docu-
ments relating to the interview. A complaint was filed against the Justice
Department. saying that the government had failed to obtain the Attorney
General's authorization according to the guideines. The Justice Departiment
said that the United States Attorney General had not realized that the guide-
lines extended to meribers of the college press and that no harrassment of
Blackburn was intended. The subpoena was quashed. but stbsequent!y re-
issucd the same day with the Attorney General's approval. The sccond sub-
poena was withdrawn within @ week because the testimony was found to be
“irrclevant to the povernment’s case” [Reporters Committee, 1975: 39].

In 1970, OId Main on the campus of Wisconsin State Iniversity-White-
water was burned. and « building at the University of Wisconsin-Madison
was bombed und one person killed. After the bonibing at Madison, the local
underground paper. the Kaleidovenpe, ran a front page story headlined: " The
Bombers Tell Why and Whet Next Exclusive to the Kaleidoscope.” The
story reveded the bombers’ reasons after 2 promise not to Jiselose their
lentities, The Kuafeidoweope cditor, Mark Knops, ‘'was subpocnaed before
w grand jury, but he rofused to answer guestions about the identity of the
bombers. Knops took the Filth Ameadment, claiming  self-incrimination,
but when granted imnumity from prosceution, he still refused to testify and
was given six months in jail for contemypt.

Knops purged himself of the first contempt citation by answering semc
preliminary guestions, bt he refused to answer five questions pertinent to
the identity of the bombers, For this sccond refusal. Knops was sentenced

i
+l
t

to five months and seven days in juil. The Wisconsin Supreme Coust had
no sympathy for Knops, holding that “the need for these answers is nothing
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short of the public's need to protect itself from physical attack.” The court
stated that there was a1 constitutional right to the privilege not to disclose
sonrces of information reccived confidentially; “however, when the confidence
contlices with the public’s overriding nced to know, it must yield to the in-
terest of justice™ {State, 19717,

At Stanford Univensity, police did not subpoena materials necded in an
investigation of 4 disturbance at the University's health service. Instead, in
April 1971, police and sheriff's deputies entered the Stanford Daily's offices
with search warrants and searched desks, files, and personal belongings for
photographs of the disturbance. Nothing was found by the police and the
Duily filed suit to prevent any further searches. In December 1972, a federal
District Court ruled that the scarch was illegal and later awarded the paper
$7,500 in legal costs ine .rred during the two-year court battle [Stanford
Daily, 1, 1971} The court held that because a search warrant presented an
“overwhelming threat™ to the press's ability to gather and disseminate the
news and “hecause “less drastic means' exist to obtain the same information,”
third party scarches of newspaper offices are impermissible in all but a few
situations. Situations where a scarch warrant can be used are (1) on a clear
showing that muaterials will be destroyed or removed from the jurisdiction
and (2) where 1 restraining order would be futile [Stanford Daily, 1, 1973].
On appeal by the police, the Ninth Circuit overturned the monctary award
[Center, 1975: 3],

Indivect conzempt. Contempt by out-of-court publication is becoming a
more common way to punish and suppress discussion of court and grand
jury proceedings. The traditional types of indirect contempt occur when a
newspaper attempts to influcnce a court’s decision by commenting on a pend-
ing case. or when aditorial comment is disparaging of the judge and the
court's competence. A third area involves grossly inaccurate and misleading
news reports of pending judicial proceedings [Nelson & Tecter, 1973:
3651 . .

All three of the above areas muy bring contempt charges, and the defenses
against such charges are indértain, In some jurisdictions, lack of intent to
inflence or disparage the court may help; or, if the material reported is a
fair and accurate report of a judicial proceeding, such a defense may be
adequate. However. if the court finds that the cffect of the article or editorial
was Uestremely serious” and that there was a clear and present danger to
the fairness of the trial, then very few defenses will suffice [Bridges, 1941].

Whereas indirect contemipt is traditionally a punishment after publication,
courts have recently been issuing court orders, or gag orders, to restrain news-
papers in advance from publishing any material abont trial activities. Dis-
ohedience of a4 gag order may be grounds for contempt, just as would be
disobedicnee of any court order, A gag order is an effective tool of the courts
because an appeal of a gag order may become moot when the teial being
repotted s concluded. Generally, the Supreme Court has held that any official
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restraints on the press in advance of publication bear a heavy presumption
against their constitutionality, Recently, Justice Harry Blackmun stayed part
of a gag order issued in a controversial mass murder trial in Nebraska.
Blackmun was concerned about the delays, saying that “the very day-to-day
duration of that delay would constitute and aggravate a deprival of such
Constitutional rights.”” He noted that the four-week delay between the initial
order and his opinion “exceeds tolerable limits” and “any First Amendment
infringement that occurs with each passing day is irreparable.” In the par-
ticular case under review, Blackmun lifted a ban on news coverage of the
trial, but upheld a ban on reporting the confessions made by the defendant
before his trial and a ban on divulging information to the press [Nebraska
Press Association, 1975].

The Nebraska case was appealed to the Supreme Court, and a decision was
handed down June 30, 1976, The Court held unanimously that the Nebraska
gag order prohibiting the reporting of pretrial information and of pre-
liminary hearings was unconstitutional: “We reaffirm that the guarantees of
freedom of expression are not an absolute prohibition under all circum-
stances, but the harriers to prior restraint remain high and the presumption
against its usc continues intact.”” Although the barriers remain high, they are
not insurmountable. According to the Court's holding, circumstances may
exist in a prctrial situation where a gag order would be valid.

Specifically, the Court concluded that the trial judge had not demon-
strated that “further publicity, unchecked, would so distort the views of
potential jurors” that a fair trial would be impossible. Three justices in-
sisted, in a separate opinion, that gag orders were unnecessary to assure a
fair trial [Nebraska Press Association, 1976]. '

" A typical gag order case involved a newspaper in New Orleans. On June
17, 1974, a New Orleans judge ordered the press not to publish any edi-
torials, investigative storics, or pretrial testimény telating to a pending mur-
der trial. The media obeyed the order, but two days later the Tines-Picayune

_ appcnlcd, climing the order was an unconstitutional prior restraint. The

Louisiana Supreme Court let the gag order stand and, on appeal, the Supreme
Court of the United States declared the case moot because the criminal trial
from which the order came had been concluded. The decision came from
the Supreme Court nine months after the T/mes-Picayune appealed the order
[ Times-Picayune, 1975].

Although there are no reported cases of gag orders being issued against
university newspapers, the increasing presence of student reporters in munici-
pal and county courtrooms makes the threat ever-present.
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Copyright

Article 1, section 8, of the United States Constitution states that Con-
gress has the power to promote the arts and sciences “by sccuring for limited
times to authors and inventors the exclusive right to their respective writings
and discoveries.” This provision has since been implemented with a federal
copyright Law which protects literary or artistic property after publication
[17 US.C. sec. 1 (1970)]. However, protection for such material before
publication comes not from federal statute, but from the ancient comimon
law concept that a person’s creations belong exclusively to that person until
he or she gives them to the public, Therefore, a work is protccted by com-
mon Law copyright until publication, at which time the work would become
part of the public domain. Thus, to protect published works, the author or
creator should apply for a statutory copyright. Only after a statutory copy-
right has been granted will the published work be protected. A work should
be considered copyrighted if a copyright notice is affixed to it.

The heart of the Copyright Act of 1909, still in force, states that the copy-
_right owner “shall have the exclusive right’™ to "print, reprint, publish, copy
and vend the copyrighted work. . . ." The law sounds absolute, allowing
only the copyright holder to copy his or her work, thus denying copying
privileges to students, libraries, researchers, or scholars. It would also tend to
stifle the flow of information if not even a small portion of a work could be
cited. To teccommodate both the public’s need for ideas and information and
the need to protect a person’s creations, the courts have developed the doc-
trine of Tfair use.” Fair usc is the privilege to use copyrighted works in a
reasonable manner without the copyrighter’s consent [ Nimmer, 1973]. Be-
cause there are few standards and no agreement among the courts on what
is and is not a fair use, cach case involves an ad hoc decision by the courts
of whether the material has been used fairly or whether there has been an
intringement,

It is gencrally accepted that a copyright protects only against substantial
or material copying, and there is infringement when so much has been
copicd that it would “sensibly” or “substantially” diminish the value of the
original work. Some of the factors used to determine whether copying has
been “reasonable,” Vsensible,” or “substantial” are (1) the nature of the
work involved, (2) the purpose of the copying, (3) the effect of copying
on the copyrighted work, (4) the amount and importance of material used,
and (5) the intent of the copier [ Folsom, 18417,

Copyright applics only to the artistic or literary style of the creation, not
the ideas, themes, or facts contained in it, Flence a news story may be copy-
righted, but the only clements protected are the particular order and sclec-
tion of phrases, scntences, and paragraphs. The facts of the news story are

1
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not colw)-right.llwlc [ International News Service, 1918]. A photogmph may
be copyrighted for its particular composition and artistic expression, but the
subjuct of the photograph may not be copyrighted.

Newspapers must be aware of copyright at both ends—as both the creator
of a copyrightable work and the user of another's copyrighted work. News-
papers must acquire permission to usc and publish any copyrighted material,
such as news stories, editorials, columns, advertisements, photographs, or art
\\'()rk.

Some persons have insisted that if a newspaper acknowledges the source
of the copyrighted material, this is sufficient to protect against charges of
infringement. This is not true, as witnessed by a case in Missouri where a
newspaper reproduced a cartoon from a copyrighted newspaper. Although
the source of the cartoon was given, a District Court held that this was not
“fair use” { Inter-City Press, 19581 The '(mly safe place where material can
he copied without permission is in a review, critique, or commentary about
the copyrighted work itsclf. Book reviews may use excerpts or quotes in
reviewing the work; this would apply to record reviews and movie reviews
as well.

Advertisements may also produce a source of copyright trouble for a
newspaper, hecause advertisements, if they possess at least a token of origin-
ality, are copyrightable. This includes both the art work and the advertising
copy. Although the copyright of an advertisement docs not protect the ad-
vertiser's idets or product, it does protect the arrangement of the material,
illustrations, and cxpressions of the idea [ Drechsler, 1969: 286]. When a
newspaper makes up its own advertisements for customers, there is a tempta-
tion to use copyrighted illustrations which are well-known to the public, such
as popular cartoon characters or popular symbols. Such illustrations are
usually copyrighted and should not be used without permission.

Not all newspapers are cc)pyrightcd; in fact, most are not. The material
in a non-copyrighted newspaper becomes public domuin once the issue is
distributed. To protect individual stories, columns, exclusive or investigative
reports, or photographs, the newspaper may acquire individual copyrights. A
copyright symbol may be placed on the story and, although publication will
be immediate. 1 copy of the story should be sent to the Copyright Register
in Washington, D.C,, with the appropriate feces and forms. Full protection
can be offcred only if the material is registered.

The only true defense against a charge of copyright .infringement is the
£iir use doctrine. Within this defense two factors newspapers may rely on

the purpose of the copying and the importance of the material used. If

~urpose is to convey material of public interest and the material is im-

it beeause it is essential to fulfill the newspaper's duty of offering a
torum for “wide open and robust debate”™ on public issues, then the infringe-
ment may turn into a fair use.

A recent case places the problem of newsworthiness and copyright in per-
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spective. In 1954, L.oé magazine published a three-part series on the noted
recluse Howard Hughes, In 1962, Random House hired a journalist, Thomas
Thotapson, to write a book-length biography of Hughes. When Hughes
heard about the forthcoming book, he threatened to make trouble if the book
was published. Thompson resigned s author and the job w.is given to John
Keats, In 1966, Hughes's associat~s formed Rosemont Enterprises and bought
the copyright to the 1954 Leng magazine articles. Because the Random House
biography was so similar to the Look articles, Rosermont Enterprises sought
an injunciion to stop distribution of the book. Although the Court of Ap-
peals found that the Look articles formed the basis of the Random House
book, and although portions of the Look articles were copied in the book,
there was no material or substantial infringement. The court stated that the
public interest in the life of a man such as Hughes must be balanced against
the copyright. Random House's claim of fair use was upheld [Rosemont
Enterprises, 1968}

A more recent case involves the copying of material for scholarly use. It
wias a comman practice of the National Institute of Health and the National
Library of Medicine to provide scientists and doctors photocopies of journal
articles. Williams and Witkins Co., publishcrs of a number of medical
journals, sued for damages, claiming copyright infringement by NTH and
NLM. The trial court awarded the publishers damages for what it termed
"wholesale copying.” However, on appeal, the Court of Claims held that
the practice dul not constitute infringement and that several factors must be
exantined in deciding fair use, including (1) substantial harm to the copy-
right holder and (2) the scientific value of the practice. The court hesitated
in nuking any declaration about fair use because of the legislation pending
before Congress aimed at revising the 1909 Copyright Act to accommodate
the judicial doctrine of fair use [ Williams and Wilkins, 19737, An evenly
divided supreme Court let the Court of Clsims decision stand [ Williams
and Witkins, 1975} .

It would appear from the Rosenont and Wolliams and Wilkins decisions
that the courts will balunce copyright on behalf of the public interest or sci-
entitic value of the material.

Endorsements

In the fall of 1974, the Rutgers University Daily Targum and other stu-
dent publications at the college were warned that funds and free rent from
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the University would be stopped immediately if any caniidate in the New
Brunswick, New Jersey. mayoral race were endorsed IRepes .ers Committee,
1075: 94}, This warning was promy:2d v fear that 1f Zuops publications
endorsed candidates for public officc. the school's status v u fax-exempt edu-
cational insutution might be endangered. An Internai ftavenue Service pro-
vision detined 2 tax-exempt organization as one “that is organized and oper-
ated exclusively for educational purposes, no substantial part of the activities
of which is attempting to influence legisiation ar-) wlizh does not par.
ticipate in any political campaign” [Internal Reveru: Cods 1954, sec. 501
(c) 3]

Losing tax-cxempt status ws brought to adminis:rators’ attention in June
1970, when the American Council on Education issued & report warning that
participation in any catspaign for public ofiice would endangers that status.
The result of this warning was a proliferatios: of guidelines issued to campus
newspapers by school oicials. For instance, at San Jose (Calif.) State Uni-
versity, the chaneellor of the California State University systen: advised the
Spartan D.ily editors that they could discuss issues cditorially but could not
endorse candidates, At St John's (New York) University, the president
issucd a ten-poiat policy statement dissociating the school from the 1970 clec-
tion campaigns. With the policy wis 4 warning to the student paper that it
would not be altowed to print cditorials, features, +gned columns, or letters
dealing with the campaigas. Although the paper was allowed to print straight
news stories, the school would not allow distribution of the paper off campus
if such stories appuared {Stevens, 1971]

Between 1970 and 1972, numerous atu.dent newspape:s fr-- ! themselves

under such policies as administrators tried to protect their - sties from
violation of the single IRS regulation. However, this prov: -10dified
by an IRS ruling in 1972 [Revenus Ruling, 72-513]. The - sued that

endorsements in student newspapers, despite the fact that the v oasity fur-
nishes physical facilities, does not constitute palitical activity prohibited to
tax-exempt organizations.

The student newspaper, the ruting, continueid, has been a leng-established
and accepted «.tension of formal instruction, and the expression of editorial
opinion on political and legislative mtters is a comnionly accepted feature
of legitimate newspapers. Such stitements are ccasidered acts and expressions
- curting in the course of hona fide academic programs and academic-related
functions. Tiis ruling would appear to cover not only editorials but also
alvertiseinents erdorsing candidates.

While there may be no trouble ficm the IRS, there may be state laws
prohibiting the use of public mionivs far the support of any candidate or
issuc oo 1 batlot. Applicatior: of such laws to public school newspapers would
scem to he an oo stitutional attempt at censorship and may not be upheld
in the courts.
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Supreme Conrt of the Unwed Siarey, Example: Tinker v, Des Moines Inde-
pendent Commuaity School District, 393 U.S. 63 (1969).

After the case name comes the citation, which allows locating the case
in the correct volunie within the correct series of volumes. In this instance,
Tinker can be found in Vol. 393 of the United States Reports (u.s.)
beginning on page 503, The Court’s decision was handed down in 1969.

Cuses ton recent to be found in the official United States Reports may
be cited - being in the Supreme Court Repe o (8.CLY. While this is pub-
lished by o+ wnofiicial, private company. it contains the verbatim Court
opinion, .

Cowri of Appeads. Example: Dixon v. Alahama State Board of Education,
2 F.2d 150 (Sth Cir. 1961). cert. denied, 368 U.S. 930 (1961).

Dixon can be found in Vol. 294 of Federal Repnrter, Second Series (F.2d),
beginuing on page 150, It was decided by the Fifth Circuit Court of Appeals
(5th Cir.y in 1901,

The case was appetled to the Supreme Court (the next highest court),
which refused to pgrant certiorari (cert. denied), or to hear the case on
appeal, as reported in Vol 368, page 930, of the United States Reports.

Unized States Distric: Courss. Example: Antonelli v. Hammond, 308 F.
Supp. 1329 (1>, Mass. 1970).

Awsonells is reported in Vol. 308 of the Federal Supplement (F. Supp.)
on page 1329, It was decided in 1970 by the United States District Court
for the District of Massachusctts, Abbreviations could also be N.D. for
Northern District, W.D. for Western District, and so on. Massachusetts
has only onc district,

Example: Lee v. Board of Repgerts, 306 F. Supp. 1097 (W.D. Wis. 1969),
Gffd, A F2d 1257 (Tth Cin 1971).

“The District Court's decision in Lee was affirmed (aff'd) by the Seventh
Circuit Court of Appeals. A higher court may also reverse a lower court’s
decision (revid). Courts may issue opinions as a whole court (per curiant),
rather than issuing a ruling signed by a single judge writing for himself
or for the court.

State decicions. Example: Johason w. Junior College District No. 508, 35
N.E.2d 42 (I 1975).

Jolncon is reported in a volume of the National Reporter System, pub-
<hed by a private company. In this instance, the case is found in Vol. 33
of the Northeastern Eeporter, Second Series (N.E.2d), beginning on page
q12, The case was decided by the Hlinois Supreme Court in 1975 (1. 1975).-
Other abbreviations may be N.W. for Narthwestern Reparter, So. for South-
ern Reporter, and so on. All sections of the Nati -nal Reporter System are
now into 2 Second Series, merely a conv. aient way of aumbering the volumes.
All such regivnal reporters ¢i the Natioral Reporter System contain state
court decisions.

(09
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Other abbreviiiions,

E.R.D. is Federal Rules Decisions, a series containing some court decisions,
but also mdm ing such items as court orders.

ALR2d, O LR.3d, and ALR. Fed, are volumes of the American Law
Reports, scries of volumes by a private publisher containing court opinions
.md annotations based on court Jecisions,
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