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DISCLAIMER

The material i thiy, publi(':&iofl was prepared purstant to a com-
tract with the National Institute of Edication, U.S. Deparunent of
Health, Education, and Welfare. Contractors undertaking such proj-

« ects under government sponsorship are engouraged to -cxpres;/freely
their judgment in piotessional and technical matters. Prior po publi-
cation, the manuscript was submitted to the National Organjzation on
Legal Problems of Education for critical review and determipas
of professional competence. This puhli(';uion has met such standards.
Points of view or opinions, however, do not necessarily represent the
official view or opinions of ¢ither the National Organization on Legal
Problems of Lducation or Ehc National Institute of Education.
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'NOLPE

The National Organization on Legal. Problems of Education

(NOLPE) was organized in 1954 to providé an avenue for the study

* of school law problems: NOLPE does not take official positions on

angy policy qucstiqn‘s,’dggs‘ not lobby either for or against.any position

on school law questions, nor does it attempt in other ways to influence

the direction of legislative policy with respect to-public education.

. »~ Rather it is,a forum through which individuals interested in school
» law can study-the legal issues involved in the operation of schools.

~ny

A . N -

" The membership of NOLPE represents a ‘wide variet v of viewfmings .
—school board attorneys, professors of educational administration,
professors of law, stat€ officials, local school administrators, executives

¥ L.and legal counsel for education-related organizations. :

Other publications of NOLPE include the NOLPE SCHOOL LAW

REPORTER, NOLPE NOTES, NOLPE SCHOOIL, LAW JOURNAL,

YEARBOOK OF SCHOOL LAW,-and the ANNUAL CONVEN.'
I'TON REPORT. ’ '

.

National ()rgﬂn—imtion on Legal Problems of Education
' 825 Western Avenue
"Topeka; Kansas 66606
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FOREWORD - -—
. . This monograph by Robert E. Phay was prepared through a coop-
erative arrangement between NOLPE and the ERIC Clearinghouse
-on Educational Management. Under this arrangement, the" €lear-
inghouse provided the guidelines for the organization of -the paper;’
commissioned the author, and edited the paper for style. NOLPE
selected the topic for the paper and published it as part’ of a mono-
graph series. o T

- .

. . . i
. . . . " . - [
Student: vandalism, misconduct, and protest in schools have “been “
: increasing at alarming rates in recent years. In response“to student

conduct that violates laws ‘or school policies, *schol officials, often
seck to punish the offending students by suspending -or expelling
them from school. Mr. Phay examines the f$chool’s authority to sus-
pend ot expel a student, weighing such authority against the student’s
_constitutional and statutory righis. . '

KN

+Mr=~Phay is professor of public law and govermnent at the Institute
of Government of the University of North Carolina at Chapel HiMr
«  He received his bachelor’s degree with ll()llb}s_,from the University of
s " Mississippi in 1960 and his law degree from Yale Universi‘ty’irf 1963.

" Specializing in the legal aspects of public and higher education,
Mr. Phay has authored a variety of publications-in this area. He was

editor of the 1973 Yearbook of School Law and au‘th’orgd Suspension S h
and Expulsion of Public School Students, x monaograp pui{lishéd. by s
NOLPE in"1971." He serves as égal consultant for the North Carolina  ~
School Boards Association. T
Philip K. Piele, Dircctor o Marion A. McGhehey
ERIC Clearinghouse on - . - °® Executive Secretary
. Educational Management . LN -~ NOLPE
. . s -~ i . . . -
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THE LAW OF . ™
SUSPENSION AND EXPULSION

| An Exammatlon of the "
e Substantlve Issues in

o ) Contr'olling ‘\Stﬁde?i‘t C‘qnd‘uc_tf' .

survey of the nation’s 29,000 public and nonpubllc high schools by
the House Subcomniittee on General Education in 1969 reported. that
18 percent had had a serious student protest.! Serious protegt was
defined as student activity involving use of smkes boycotts, sit-ins,
or riots,
This percentage did not decline in the years that: immediately fol-
lowed ‘nor did the violence, which has mcr;nsed at ansalarming rate.
“a In April 1975, the Senate Subcommittee: {0 Investigate Juvenile De-
* linquency reported that between 1970 and 1973, “homicides in the
schools increased by 18.5 _percent; rapes and attempted rapes by 40.1
percent; robberies by 36.7 percent; assaults on students by 853 per-
cent; assaults on teachers by 774 percent; :md drug and 1lcohol
‘offenses by 37.5 percent.®
The subcommittee’s report states: “Slmply put the trend in school
vnolence over the last decade in America has been, and contmues to

i
[

* . .1. The National Association of Secondary School Principals reporlcd in I96‘)
that 59 percent of 1,000 high schools studied had experiericed somne kind of student
< protest or dcuvmn s
' 2. Birch Bayh, Our NATION'S §GHOOLSTA RErFORT CARD: "A', IN SCHOOL VIOLENCE
' AND VANDALISM, PRFLIMINARY REPORT OF [LHE SUBCOMMUITEE TO INVESTIGATE JUVENILE
\ DELINQUENGY, BASER, ON INVESTIGATIONS, 19711975, 4 (Washmg(on D.C.: 94th Con-
u gress, Ist Scssmn (ommutec print for uﬁi of the Committec on the Judiciary, I97'))

.. . 1

e . it

x

SRS o by S L _
- N Robert E. Phay. , ‘ 1y

. - ;

INTRODUCTION ' ® L

. . ‘ .

. ) L _ !
v One of the most difficult and persistent, pgoblems - facing school

* boards and school administrators today is hoy&to deal with student
conduct that is considered unacceptable in tk hool. Student pro-

- test and serious misconduct are frequent in the public schools. A




.
- l;‘
.
- .
.
.
.
/
X
.
b .
Y
-~
.
‘
)
\ »

Q
~ERIC,

LR

be, atarminghy and dramatically up\\.nd.’f" The w
man, Scnator Birch Be l\h ol Indi: i, (mph 151708

« the problem when he notes that ”[l]h(' ledger ot

ibcommittee chair-
the seriousness of
violence confront-

ing our schools lc.:(ls like a casualty llsl from a war sone or a vice

squigl annual xcpmt ' 1

In addition to the hunmn cost, the property cost is high.

states that the cost of vandalism Lqulls lhc total

-on textbooks throughout the country in l‘)"“‘ 3

Ihc concern-generated by mucned violehce alsc

amount (_“(l )Cll(lC(l

$ has not deqlme(l

The Sixth Annual (1974) Gallup Poll of \Public Attitudes tow: wd’

Education 1cp01lc(l ‘thiit .the publi¢ (onsldmcd tack of (hscxplme in.
the schools o be the primary school pmblcm (for the fifth time in
SIX )ens). Two-thirds ol those interviewed believed - schools are *a

breeding ground” lor crimevand violence, -MostC 1e(ently the United

States Snpreme Gourt, in=Gess 1) upm," notéd the s

ize of e preblem:

“It is common knowledge tha mairtaining order and “reasonable
- decorum in school buildings agd classrooms s a

problem, and one which has infreased- in recent months.”7

|h.n|m educational

Student protest and misconduct have llcqubnt‘lv 1esulted in” the"
suspension or expulsionr of a stident. This monograph will examine
the school’s mithority to suspendjor uq)c astudent, with the purpose
of determining when such an dction is permrissible and when xt 1$
prohibited because it infringes o1 a student’s ((msmuuon i, and- some-

timeg“statutory, rights. The pro@®Aural issues th

school has decided to remove a sfudent are, not included but perhaps

will be the subject ofa future moijograph,

“This monograph will not exte sively analy

at’ arise when the

e the causes of studem

unrest, but some understnding mid .xplnccmt' m of w hv students rebel

and protest are essential to a conjstructive. :

prodeh to the problem.

Such understanding is probably nlore important td good judgment in

The causes of anrest in hlgh scljools are many,
on a wide Pgety of concerns that ditl@ from schoo
Jevsey s(‘h()()l hoard report listed thirty-seven issues
in pl'()lesi, ranging. trom those ove which the sche
control—such as lh("e\‘cnls in Sout®east Asia, the (€

R 1T N : Y
Lo News and Observer (Rdlmgh NG,
3. Bayh, .suﬁm note 2, at 6.
CVG. 41908 363 (1975),
7. \llhuugh surveys of s(h()(xl misconduct
it is lny opinion that major crime i the sche
states, has dechined in the Tast thiee to four

il 10 I‘ln. at 17

s, at Jeast in'th
\cats. See R

Misconduct Codys: An Fssenlial Ingu'rlu nt in\Rkeducing angd (‘onlrollmg Sludenl .

Atisconduct, 6 ScrooL " Wy BuLe, (()c( 197; a)..

R

_ .lpplnng the law than mer® knowlledge of the schpol's authority and
stherequirements of the law. ) ' -

Dissent has focused -

to school. :\ New
that have resulted
ol has little or no
1A, and the reces-

, ol 1L

mtinueto Leporg [ increase in erime,
- Southern and border

Phay, Written Student

The report , »

o £

-



N
3 .,

blOll—!IO those thut age basically s(hool manels—such as dress .md l’lalr
regulations, smoking rules, and curriculam.®

A 1969 report by the. United Statks Office of Education listed the
following major issues with which studénts are [)’pl(.d“)’ concerned:
(1) dehumanization of institutional life; (2) inequities in society; (3)
‘educational irrelevancies; and (f) racial and cultural discrimination.?
o Tlhese concerns have produced a discontent that a single spark can ig-
\nne Incidents that have furnished such a spark were found to fall into
five general categories: (1) racial conflicts, (2) political protests, (3)
resentment of dress regulanons 4). ob)ecnons to dlslslplmary actions,
and (5) educational policy issues. These issues continue to be the

primary ones that concern students today, and these reports indicate.

that some deli‘nquency is created by the“school. Greater restgictions,
particularly when they are viewed as unfair, often produce greater stu-

dent reactions, and when the stress level is ralsed in school so Is the

- misconduct. v

The causes of school unrest listed above only reflect the concerns 4n

socnety at large, the increase in crime in schools merely mirrors the

i increase in crime everywhere.!* The problem, however, is that parents
{ want schools to be as they remember them 30 years ago, when schools
* indeed were more disciplined apd structtired and had an authority that

-no longer exists. For schools to impose the discipline they once did,

however, simply is not possnble.. One reason is,that they no longer
have' the degree of legal authority they once had. The almost total
in loco parentis role the school enjoyed in years gone by, when it had
almost the same autponty over the pupil while he was at school as the
parent had over hirii at.home, is gone. Over time, the in loco parentis
doctrine was substantially modnhed, particularly as applied to second-
ary school‘pupi]s, and thé& court§ became more willing to examine
school actions and to overturn those found ‘nbm.nry or ume.wonable
Another reason why the’ discipline and structure found in schools 30
years ago are not possible tod.ly is that the tormer level of discipline is
not today found or imposed in.the home and in other places of our
society. The discipline in the public schools of 30 years ago—schools

that were basically white and middle-class or black or ethnically: identi-*

~ tiable—was reintérced by the discipline standard set at home. . Conse-
quently, schools, which had a homogeneous student body; mirrored
home standards. In many respects, schools do th.lt today, but they now

‘ are plurahsu( containing all classes and races of people. Thus it

seems to me that students today cannot be expected to- modify their
“? behavior in school substammlly, at least not for long periods of time,
when the restraints placed on the student in school are not found out-
side the school. The student who has substantially modified his be-

. [
I P

* ) '
‘8. N, j FEDERATION OF DISIRICT B()\Rus OF I‘I’)U( ATION, STUDERT ACHIVISM AND
INVOLVENLJENT IN THE EbtcAatioy PROGRAM - (I()/O) = M
9. US. Orrick oF Eptcation, REPORT OF SUBCOMMITTEE Easine TENSIONS 1N
Epucation  (1969).
10. See The Crime Wave, 105 T'eME, ]unc 30, 1975, at 10-24,
a o
Q BRI . .
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havior to acceptablt school standawds when he enters the school door
will tevert to his usual behavior when he tinds himselt unsnpcr\‘iscd.

[ also note that most.of the incidents of unrest in high schools occur
suddenly and sponttneowsly and are touched off, for example, by the
election of cheerleaders all of one race, the search of a student, or a
tight between two students, Most college disordets, on the other hand,
tend.to be planned, struceured, and deliberate acts of protest. The
spontancons wature ok, the, high “school disruption .makes responsible
action more diftiattt for the teacher, princip:ll,,superinl‘en(lem, and
school board because they thust react immnediately to keep the inci(!enl
from readking crisis proportions. Sich situations require delicate
judgment. ’ ' ’

Whatever the canse or precipitating act, the disruptive conduct often -

results in_suspemsion or expulsion of a student. Removing a student
from school is a serious action by the scliool. (It can, however, be used
in a fonpunitive context, for example, to reduce tensions or to pro-
vide more time than s immediately available to deal with a problem.)
Because ol its seriousness, only sejdom can it be justified when the re-
moval is long-term. One justitiable occasion is when a student’s con-
tinued presence on the schiool grounds endangers the sehool’s proper

functioning or the satety or well-being of himself or other members of

1

thie.school community. .\nother occasion arises when the suspension =

offers the only ctiective way of both communicating to the student that
his conduct was unacceptable and-emphasizing to his parents that they
must accept a greater responsibility in helping the student meet school
standards of acceptable conduct; this situation is the vsual reason
for imposing shortterm suspensions. When either of these situations.
exists, the student should be removed from the school. When neither
exists, other ways of dealing with the problem should be sought.
Separating a student from school is a poor method of discipline.
Students*who misbehave usually have academic difficulties, and re-
moving them from school almost inevitably adds to these problems.
Frequently, suspension or expulsion is precisely what a delinquent stu-
dent wants, Also, as the school breaks contact with a student and
lases its opporu'lnily to wotk with him to climinate his antisocial be-
luvior, he may contine his misconduct in a way mote dangerous to
himself and others thair the behavior for which he was expelled.
~~Thus school expulsion should be avoided if« possible. This does
not mean, howeier, that a glisruptive child should be retained in the
lasstoom or that improper conduct should be ,ignored. When the
classroom is not an appropriate place for a problem child, other pro-
visions should be made tor him it possible. For. example, he might be
put into u special group where closer supervision and greater indivi-
dual attention are availablé. Concerned adults and-appropriate com-
munity facilities like family service agencies, mental health clinics, or

~the public health service might- be asked to work with the problem

student. 1t is important to note, however, that these alternatives

--to removing the student are expensive.

4 . 4.
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1 also note that some children disrupt classes because they feel alien-
ated or inadequate. For these children, the school should try to otter
learning in a way that builds selt-¢onfidence rather than destroys self-
respect. Classroom instruction should have meaning and relevance to
the child’s situation. 1f it does, an important preventive action has
been taken that should reduce the need to use Suspension or expulsion
as a disciplinary device. To accomplish this difficult goal, the school
niay need to mike adjustments in the curricalum to provide a more
productive experience for him. These actions alsolcost money.

)

o
.

. . ) - . .
AUTHORITY OF THE S¢HOOL BOARD AND ADMINISTRATION \ ’
TO SUSPEND OR EXPFL STUDFNTS -
1]
1

Until recently, the schodl board and s cn)ployces occupied a sanc-
tified position with respect to judicial review: their decisions to sus-
pend or expel were seldoin questioned by the courts. To be sure, the
ourts in some Gises overturned a school action or rule. In 1902 for

example, a teacher in Missouri was found liable for severely flogging

a child, ™ and in 1885, a Wisconsin court held unreasonable @ school

rule that required children to bring a piece of firewood into the school’

*whenever they passed the woodpile.'® -

Most challenges to school operations, however, have had a cold re-
ception by the courts, For-example, in 1890, a Missouri liigh school
stndent was expelled for “general bad vonduct.” No specific reason was
given for the exjpulsioft, “ind none was ‘required by the court, which
was reluctant to substitate its judgment for that of the school board.!?
Ii an Ilinois case in 1913, 3 student was expelled for allegedly viola-
ting. a rule forbidding’ membership in a fraternitys Although "the
udent denied belonging to a fraternity, his request fof a hearing was
vefused; the court said that under no circumstances—except when
fraud, corrupiion, oppression, or gross igjustice is palpably shown—
is & court of law authorized to review the qecision of a board of educa-
tion and to substituteits judgment for the board’s.!!

Underlying the courts’ reluctance to review school decisions is the
legal concept inloco parentis. According to this doctrine, the school

1. Havaraft s, ('-rigf.(\h\. 94 Mo, App. 7t 67 SW 065 (1902, -
512, State ex rel. Bowe . Board of Educ., B3 Wi, 234, 23 NWL 102 (1885),

13, State ex el Crain s, Hamilton, 12 Mo, App. 2t (18901, Recenthy. i, federal '

distiict court gave the same teason, saving that school administrators rather than
the conrts should judge whether a regulation prohibiting mustaches and beards iy
reasonable, Stevepson v, Wheeler Gty, Bd, of Fdue, 306 T, Supp. 97 (S.D. Ga. 1969),
aff'd, 426 F2d 51 Oth Civ, 1970y, : :

11 Smith v, Board of Educ, 182 111 App 342 (1013 \ recent Fennessee decision
that upheld a school regulation against ong hair is i accords “Unless the regu-
Lation was arhitiary, capndous, umcasonable, oy discriminatony, it must stand,
Comts presume the satidity of regulations addpted by public bodices acting within
their authories upon an adequate showing ot reasonable’ necessits for the regula-
fons.” Brownlee v. Bradles Cits Bd., 311 . Supp. 1360 (ED. Fenn, 1970).

o “ [ 5 ’ . ) -
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! stands i plice o the pitent to the child under its jurisdiction;

it thus has almost the same authority over the pupil while he is’ at
school.as the parent has over im at hotie.' ‘Courts wete retuctant to
question school actions with respect to the child except in®extreme
cases’ sucltas those involving serious. bodily injury or malicious dis-
ciplitte, as in the Missouri and Wisconsin cises just noted.

Y

t
The assumption that' school regulations are properly addpted and
(- lawtally and reasonably implemented is obviousty not always valid. As .
the importance of education increased in our society, courts began to ‘
consider education a right that could not be denied without proper |
reason and unless proper procedures wéve followed. Over’ time, the i
in loco L);lf(‘l)li‘s doctrine was substantially modified, particularly as ‘
) applied to secondary schoot pupils, and the courts became more willing |
to exantine schdol actions and to overturn those found arbitrary or
unreasonable. 1t : s
The uain assaule against school limitations on student conduct has
: come from the gpplication of the due process clause of the Fourteenth |
Amendment. Not many vears ago, courts considered due process stan- - |
dards inapplicable 1o school action.’™ Today, courts apply these stan-. |
dards to school actions and pr()(‘edu'res without hesitation.’® For the |
past several years, courts not only have limited the types of controls
that a schooldystem may exercise over a student biit also have defined

N mininnun standards and procedures that a school must observe in dis-
A ’ ciplining students if it wishes to avoid constigytioptil infringement.??
> ~ . -~ L2
‘ ! \ LY

13, For a histoiv of the dn loco parentis doctrine and a discussion of how it has

been“distorted, see Gorpstnis, THE SCOPE AND SOURCEs OF SCHOOL BGARD AUITUORITY

- 1O REGUEATE STEDENT CONDLOY AND STAIEST L NONCONSTHITUTIONAL AN AIQ SIS, 1y U0, '

Pl Res, 373, 377-81 (1969, See-nfvo K, D, Moran, “\n Historical Development |

of the doctrine In Loco Porentiv with Court  Interpretations in the United
States” nl"'.('_l"l)‘ diss, University of Kansas, 1967). )

16, See, g, Breen s, Kahl, 19 F.2d 1034, 1037 (7th Cir 1969), cert. denied, 398 |

LS 037 0970y See abso Abbott, Due Process and Secondary School Dismissals, 20 |

< Case Wo Res, L Rey, 378, 385.88 (1961, for a discussion of the in loco=parentis R

concept in the docal schools, - ’ ‘

17 State ex el Sherman v Hvoun, 180 Tenn, 99, 171 SAW.2d 822, cert, denied,

RHOUS TR (101, P ' S

B In the selated aiea of juvenile ot proceedings, the United States Supreme
Conrt has requited s procedure to “measing up to the essentials of due process
and fate treatment ™ eore Gault, 387 USC T (1967). See alvo Kent v, Unitéed Stales,

S LS S 196y ' ' - '

1. Ehis is not o suggest, howeser, that the in loto parentis concept and limita- |
tions placed ~an the dhild becanse -of his age and’ maturity no longer apply to
: sccomdbary school childven. As Justice Stewart obsennedd in a concurring opinion, |

the vights of childien aie not . coestensive with those of adults, Tinker v. Des ‘
|
|

. Momes Indep. Comnnmity schoot Dise., 393 U .S 503, 515 1969y, Elsewhere he
noted: A staté ] may p(-nnis\ihh detevmine that. at feast in some precisely
P delineated weas. a child - like someone ina captive audience—is not possessed of
’ tat full capacity tor incdhvidnat choice which s the presupposition of ¥irst Amend-
nient guarantees,t” Ginsherg v New York, 390 U8, 629, 64950 ( FO68),
- . For an interesting analvsis ot changing judicial standards,gsee Goldstein, Reflee- "
fons on I)/x?l::/uugﬂ/‘;f;uls iropdemad a1 of Student I(igllll\l, HR U, Pa. 1., REv. 912 .

. |
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In determining whether school officials, in suspending or expelling

a student, have infringed on his constitutional rights, the courts must -
balance the school's interests ng';l'in.sl the student’s interests. On one
side is the student’s constitutional right to remairm in school. In evalu-
ating this right, the court must consider the type of misconduct and
whether it is a basis for expulsion; marking on a wall, fer example,
will seldom justify expulsion, The court muyst also consider whether
the conduct tound objetianable by.-school authorities 18 conduct the
school can prohibit; some l)pcs.o[ demonstrations, for example, are
protected by the First Amendment guarantee of free speech. Another
matter the court must consider is the type of process the student must
‘be -granted l)ct'orc._hi.s' right to attend school can be denied, but tl}is

" issue is beyond the se (;pe of this monograph.

= On the other side is the school's duty to protect children and school
property from injury and’to see that the right ol all students to obtain
an cducation is not unduly jeopardized, nor the educational process
disrupted. These often contlicting interests are considered in the fol-
towing review of the l)‘pc's,rol' conduct for which a school may sus[‘)en(l
or expel a'student. . ° -

)
DFMONSTRATIONS, ARMBANDS, AND FREEDOM
“BUrroNs: DISRUBTION OF SCHOOU (FPERATIONS

Student denonstrations haye raised the question of students’ rights
‘of “free speech and assembly. Since the 1913 flag salute decision of
West Uirginia v. Barnette, many court rutings have reaffirmed the
proposition that the student does not leave his constitutional rights at
the schoothouse door; he may pot be expelled for exercising First
Amendment vights of speech, press, or assembly 20

But the student’s rights of speech and assembly are not absolute.
They can be curtailed, as the California Supreme Court pointed out’
in a case arising lrom the Berkeley-filthy-speech motement in 1967:

S
Anindividual caimot escape from social constraint amerels by asserting that

.

x -
1970y, Goldstein sees the carrent judicial s(ruli.n\ and Nl\(‘l)»li('iilll of school actions
s retuin to the late nineteenth centiny and early part of this cefury, when
courgs did not hesitate o dedlane school board actions invalid if thev appeared
to go bevond the scope ot bowd power. ' P ' _
200 319 US 620 (o, S(H\vml old cases pliced Himitations on speech that today
would be considered unconstitutional. In Wooster . Sunderland, 27 Cal. App. 51
HIR 1930 (1010, the comt upheld the expulsion of a student who had made @
speecs Griticzing the school hoard: and in State ex ool Dresser s, District Bd. of
School Dist, No. 12135 Wiso 618 116 N, 232 (1908, the comt upheld the
expulsion of a student -who pubYished @ sativical poem on school “rules in % ocal
newspaper. The recent United States Siprene Court decisions in Pickering v.
Board of Educ, 391 U8 560 (968, and New York, Times s Sullivan, 376 U,
9% (1964, make such testrictons en stadent criticisme dearly an unconstitutional

< abvidgment of fice speedi. For an carly case permitting student criticism of school
uffi('mlx we Muipha s Boand of Divectors of Indep. Dist, of Marengo, 30 lowa
120 1870). ~ :

7 “
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he s engavcd e political talk o action. Thus, reasonable restrictions on

. . . . .

thes leedoms ob spoceh Lagl assemblv aie recognized an relation to public

-~ agonaes that have o vahd miterest in nintaining good ordey and proper

decorum 2t .
« . "

The Unitéd States huln(m(- ( onrt est: |l)hshod thc sandardl for bal-.
ancing students’ nghls with' the grate's interest in maintaining discip-
- Tine and order in the public scl Hols i Tinker v, Des Moines Iml('p(m-
dent Community School District ** thé fivst secondidty school disruption
cise ever dedided by the Copre. The case involved junior and senior
“high school students who wore black armbands to school to protest the
Vietnam War. "The school adopted a policy requiring any student who
“wore an armband at school to remove it; il he refused, he’would be
suspended unti} he returned without the .umbnn(l When ]ohn and
1My Tinker and some of their friends wore armbands to school, thev )
Jwere suspended i accordance, with this policy. No class (llsnlpuon-
was evident, nof were any threats or acts of violence, though a few
o hostile remarky’ were made to the children with armbands.
The Court found that students are “persons” under the Constitution - s .
pud thus hing fundamental rights that the state must respect. It found
. jthe wearing/of black armbands to protest the Vietnam War to be such
~ jaright: ‘tly/;ul was ssmbolic speech protected by the First Amendment.
Recogidzing the state’s important interest in protecting the orderly
T i edug m(yh ot ity childien, the Court affirmed the need tor “compre-
hum\ .uuhmm ()f lll(‘ states .md 0[ s(hool officials, co snstem with

mytst be balanced to determine on the facts \\hether .lbndgment 0[
wdent speech is justiticd, S
The Court concluded that the school regulation was an attempt to
avoid contpversy ‘that might result from opposition to the Vietnam
W showy/ by \\('Jnng armbiands. The schools are not a plnce where
*controversy can be eliminated, the (Oult said, and in the absence of
evidence Ahat the wearing of armbands would lnlt(‘!‘ll“V and sub-
sl meialll disvupt the work and (hs(lpllnc ()T the school,” the school
: Cannot pmhllm such protest. .

In detining the burden of justification thatsthe school Offlcmh must
meet? the Court emphasized that ... inour systew, undifferentiated
féar or apprehension of (llslllll&.nl((‘ is.not cnough’ to overcome the’

/ tight to freedom of expression.’] “Thefe must be fatts that “. . . might

/ ff,‘:smnl)l\ have led schoot authorities to forecast substantial disrup-
tion ot or matenial interference with school activities,” or substantial
disruption must have actually occurred. . -7

’

r - N - . . ’ L . v
. R [N .
' o . - . - . > . o - - Lt
21 Golidberg v Regentsaol the Univ, of €l 218 Calo \ppy 2d 867, 57 Cal. Rptr.
o It 171 (19670, See alvo Ameticn Civit Liberties Union v Boad-of Educ! of Los
Angeles, v Cal 2d 167,350 e 15 (1961, ‘ - ! '
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Even as the Coust titmby established a broad student right of free
expression in the school environment; it carefully -pointed out that the

| First Amendment_does not provide absolute profection for student
expression. . '

) But :‘(m(lnrt by the student, in class or out of it, which for any rv:l\‘n‘n:-
\ . whether it stems from: tinte, place, or type of behavior n:nlvrinll) disrupts
_ classwork or-involves.substantial disorder or invasion of the rights of others
is,sof course, not immunized by the constitutional guarantee of freedom of
, specch.23 . ‘ . ’ . i -
1 N - . . >
The Court chiaracterized wcnriné of armbands in Tinker, however, as
“a silerit, passive expression of opinion unaccompanied by any disorder
S or disturbance.” Thus, no justification was evident for the school’s
prohibiting the black armbands or punishing these students for violat-
ing this prohibition. ~ C - oo
, The Tinkér standard js not #asy to apply: the Court. made little
attempt to clarify, define, or narrow the meaning of “material and" -
subgtantial disruption.”#* To understand what the Gourt considered to .
A be “material :m(\l substantial disruption,;” we should examine two 1966 -
: Fifth Circuit Court decisions from which the standard was drawh. *
g v In one, Burnside v. Byars,*® a number of high school students were
I suspended for wearing to school buttons that bore the legends “One
Man One Vote” and “SNCC” after being warned by the principal that
' wschool regulations forbade such action. The evidence indicated. that
the buttons evoked only “mild curiosity™ fromt, the othersschool chil-
dren. The court said this evidence ‘was not a basis for finding “ma-
terial and substantial interference with the requirements of appro-
. priate discipline in the operation of the school,” a standard the court
required to justify tie abridgment of free speech. Thus, the Fifth Cir-
cuit found the wearing of “freedom buttons” to be protected “synibolic
speech” and ordered the students reinstated.*

-7

-
«

P}

T ~ ° " “
U3, Id.at 513, . . v : :
v © 9t Two weeks after the Linker dedision, the Supreme Comrt denied certiorari in
a case involving the suspension_of college students for disrnptive activities, Justice
Fortas, who wiote the majority opinion in Finker, madé, the following statement:
Rt 1 agree that certiorari shonld b¥ denied: The petitioners were suspended from
: “eollege wot for expressing their opiniong on a matter of substance, but for
‘ violent and destructive intérference with the rights of others. An adequate
§ hearing was afforded them on the issue of suspension. The petitioners contend
that their conduct was protected by the First Amendment but the findings of
the District Court, which were accepted by the Conrt of Appeals, establish that
the petitioneys hae engaged inoan ;lgglfr“i\v and violent demonstration and
not in p('au(“:{wn(mdisrup(i\v expression such as was involyed in [Tinker].
L he petitiondds' condnat was thercfore (-r?c:n'l\ not protected by the First and v
Fourteenth Amendments. {Barvker . Hardway, 301 U.S. 905 (1969).]
25, 363 F.2d THE Sth Gir, l!if;(i\ } )
26, See” Agnirre v Tahoka Indepa Schoot Dift., 311 F, Supp. 664 (N.D. Tex, 1970),
! -in which the court fopnd protest against school policies and practices by wearing
browh® anmbands in the absence of school disruption to be protected by the- First
Amendment. Bud-see the bizarre case of Williams v Eaton, 310 F, Supp. 1342 (D.
Wro, 1970), which held that if the University of Wryoming had permitted student

, : ) 1i C g
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The second case, Blackwell v, Issm/u(*)m County Board of Educa- ‘
tion,*™ found both a similar regulation that prohibited ‘the “elrmg of
buttons and the snspcnslons made ufider that regulation to be permis-
“sible. The evidence in the case shgfved that students had pinned but-
tons on other students whe did ndt wane themy, interrupted classes to
distribute them, kept the hills in a state of (()ntusmn and disruption,’

' . and threw buttons.into rogms white classes-were being held. The court
found that “more than a mild curiosity”had resulted from the stu-
~dents’ conduct—rather an “unusual «degree of commotion, boisterous
conduct, collision with the rights of others, an undermining of author-
ity, and a lack-of order, discipline, and decorum.” Finding that “the -
conduct was reprehensible and so inexorably tiedl tp’ the wearing of
the buttons that the two are not separable,” the court held that the
_school regulation and suspcnsl()ns were justified. '
In .lpplung the “disruption” st m(lar(l courts have sought to find
o the line between the nondist uptm “mild curiosity” - in Burnside
and the disruptive “commotion™ in. Blackwell. In Karp v. Becken
(1973), =% the Ninth (¢ ircuit Court of \ppemls looked to these cases as
it sought to define “substantial disruption™in a se(on(hry school sus-
pension suit. The incident that triggered the disr uption was the’cancel-
lation by school officials of an athletic awards ceremony. Officials took
o the action bec cause, the\ feared violent confr ontation betweém students
-who had announced to the inedia,-that they planned to. .protest the-

| school's nonrehewal of a teacher’s cohitrdct and members of the school s. 7

_athletic club who had threatened to prevent the protest. - o
. Although the ceremony was (.m%}u\, sonte "protésting, students .

staged a walkout from classes. During the lunch hour, students and
newsimen g.lthelcd in the schiool'’s nmlmpurpo\k:\loom where the plain-
tiff distribuged signs supporting the tehcher The vice-principal asked
; the stadents to surrender their signs go him. All did so except Karp,
who asserted that his right to possess apd distribute the sigps was pro- -,
tected by the First Amendment. Aftef a second request by the vice-
puncnp.ll Karp surrendered tlie signs gnd was taken to the principal’s
office. While he was there, chanting, pushing, and shoving developed
between the protesters and some n.yfm sers of the athlete clubl. School
officials intervened. and the demonstfation ended. ) .

- Karp was suspended for five days fgr bringing the signs onto  campus
and (lmli'buung thep to other ‘studdnts. In federal district court, he
sought to enjoin permanently the enforcement of this suspension.

“In determining whetker the evidence supported "a reasonable fore-

cast o( snl)st.mu.ll (llS‘Tllp[l()n [he court outlined thrée gm(hng prin-

he:d

Y - . B R g -
toothalk pl.nus to wear hl.ulf‘\umlnmls o protest dll(‘g(-d racial discrimination by
Bnghm\ Young Universitn, a private sectarian institation, the lfu\t'rm\ of Wyo-
ming \\(w\l(l have \mhlul the ('sl-d)hslmnnl of ,religion clayse of the First :\mend
ment. )
27,363 ]N-éd /49 (5th Gir. l‘)()h) uum(l Guzick v, Drebus, 431 l"(l ';01 (()th
) Civ. 19709 Nill v Lewis, 323 F. Supp. 55 (E.DULN.CL 1971,

2&_ 7T F2 1 171 «O9th Gy 1973). e ) .
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ciples: (1) “. . . [The) First Amendment does not require schoal
officials to wait until Uifruption gctually occurs before they act.” (2)
“Tinker does not demang a certainty that disrupition will occur. . .."
(3).". . [T]he level of disturbance required® to justify official inter-

| vention is Pelatively lowey in a pn‘l)li(‘ school than it might bé on a \\
street corner.” - , . ‘
The court, saying that it would not be a “Mondyy morning quarter-
back,” found that the circumstances when the officials acted indicated \

that their forecast of an incidgnt resulting in possible violence was not
unreasonable.? Therefore, thk school authorities were justified in tak- ¢
ing the plaintiff’s signs in ordek to prevent such an intident.

At the sanie time the court pointed qut jn Kaip that even when .
‘the circumstances are such that s¢hool officials can reasonably-forecast
substgntial disruption justifying \curtailment ot otherwise protected
expressive conduct, this fact alone\does not necessarily justify punish- + =~
ing students for exercising their Firyt Amendment liberties: The court -~ .
rc(Luircd sepirate justification in such circurpstances, such .as viola-

tion of a statute or a school regulatign, tor punishing student conduct o o
that constituted “pure speech.” oo : : o
* Recbgnizing the difficulty of applying the Tinker disruption stan- ’ .

dard, the court in Karp adponjshed the federal courts to . . . treat

the Tinker rule as a flexible one dependent upon the totality,of rele-

vant facts in each case,” and not‘tof make it into . .. a rigid rule to.

be applied: without regard to the circumstances of -each case.” “*Dis-
ruptions” and “interferences” arehighly-subjective terms, and attempts

. to quantify the degree of disgdbance thit will justify limitation on

. - ,studgnt expression are fruidess. Total incapacitation of the school )

’

U990 Id.at 175376, Phe Kaw pcourt found that the record showed the following
facts justifving a veasprfable forecast of substantial disruption: ' :
1y On the 1 r/ning imohed, a llc\\‘.\[)'ll])('l‘ article” had appeared about the
Jplinned walkdUt indicating that Kap was the reporter’s®ource of information.
(2) Sclydl officials testitied that school athletes had  threatened 1o stop  the
: \\ulk()u[./u ~
13) The assembly ‘pmglum was canceled bektuse of feared violent confrontation.
~ o) Newsmen appeared on campus*and set fup their cquipnn-nl, and Karp and
other students wete tathing with them duvingfa free period. .

W) Fhe vice-principal testificd that there was an intense feeling that “something - N
was about to happen.” . o
16) Theve was a walkout (l('spitv (;nu'c-ll;n{(m of the awards ceremony. ' v
+ 47 The school fite alarm was publed at the time the assembly had been schied- -
uled, Tt wounld lune emptied every classroom had it not been previously discori-
nected by the vice-prindipal. .

- & ) Approximately 50 students congregated in the wea of the school’s multi-
purpose roont and talked among themselves and with the news media, .
M. Excited by the general atmosphere, 20 1o 30 junior high schoal students eating
in the high school cateterid interrnpted their funch period and han into the ufulti- -
purpose room to see what was happenjng. :
(1) Karp left the school grounds to get the signs from his car, brought them -
onto campus, and distributed them to students-in the multipurpose foom.

30, 1d, at 176, : , oo '
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program is not r(-quiruf;‘ substantial “interference with “one lesson
would probabl{ justify the prohibition. The need: for flexibility,
however, does not: relieve school authorities from having to show
specifically that substantial or material disruption resulted or was
-reasonably likely to result from students’ speech, picketing, or demon- -
stration’in a particular situation, e . :
. " When the dgmonstration is carried out ?hrough “passive expression”
that does not result in substantial disruption or invasion of the rights
of others, as in Tinker and Byars, the student conduct is protected.”
Thus, in the absence of disruption, students may wear armbands,
freedom buttons,. or German Iron Crosses3' The Tinker decision,
. ~ however, did not give studénts the right to speak out on any issue
in any manner. When the speegh’ or conduct results in disruption,
the balance’is weighted in favor of‘the stite’s interest in maintaining
order and‘_discipline‘\in the public schoals. Thus, it hasebeen held .
that the First Amendment does not protect students when they walk
out of classes;* refuse to go (o classes;3 sit in during class:** or«lemon.
strate by moving through the hallways, disturbing students in class.

v - ¢
o~ v . [
¥

DiSTRIBUTION OF USPERCROUND NEWSPAPERS AND o
, OTHER NON-SCHOOL-SPONSORED LITERATURE

[y

" Students have been suspended or expelled for distributing_under-.
ground leaflets or. newspapers. Since such distribution may fall within
the First Amendment area of free speech, the question posed is similar
to that in Tinker: Under what circumstangces may the school restrict

the ‘exercise of speech in the interest of maintaining schoel operations? .’

The courts.have decided. enough cases within the last five years to -

~ permit defining with 3ome clarity those ir{sgances when school limita-_
. tiotts on the distribusion of literature are constitutionally permissible.
The permissible limitations can be divided into four broad categories:

1. The school may limit the distribution of literature if the
TV distribution will result in or can reasonably be forecast to
< _ < result in “material and substantial disruption of school "
' - activities.” ' ’ )

2. 1t may set limitations on the time, place, and manner of .
distribution. ' )

31, See, eg. Butts v, Dallas Indep. School Dist.,, 436 F.2d 798" (5th Cir, 1971).
v But see Melton v, Young, 65 F.2d 1332 (6th Cir. 1972), cert. denied, 411 U.S. 951
(1973), in which thet court upheld the suspension of a student for wearing 2
- Confederate flag on his jil(‘kt’l sleeve as juslifiv:bby the tense ragial situation of the
school and the community, . i
e 39, Dunn v, “Tylep, 460 F.2d 137 (5th Cir. 1970). See also Rhyne v, Childs, 359
F. Supp. 1083 (N.D. Fla. 1973). . : .
- 88, Gebert v. Hoffiman, 336 F. Supp. 694 (E.D. Pa. 1972). .
31, Id; accord, In ve Bacon, 240 Cal. App. 2d 34, 49 Cal. Rptr. 322 (1966).
"85, Gebert v, Hoffman, 336 ¥, Supp. 694 (E.D. Pa. 1972). ' :

"
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It may prohibit the distribution of materials that are
obscene, libelous, or inflammatory.
" ’

4. It may prohibit distribution when the manner of distri- ,
bution involves the violation of school rules, though the
literature itself may not be censorable:

The. following sections survey the-case law in each of these broad -
categories of permissible restraints. The discussion points out the lines
that have been drawn between protected and unprotected: distribution
of literature and defines the standards that must be met by rules gov-
erning that distribution. . K ) .

.
s

Limitations Based on a Forecast of Disruption

School officials have frequently based prohibition of student dis-
tribution’ of literature on a claim that disruption can be reasonably
forecast if the distribution is permitted. The courts\in these cases have®
looked to Tinker's warning that “undifferentiated-fear” is not enough
to justify abridgment of the right to speech and expre sion. They have
tried to define the type of evidentiary showing-that is necessary for a
“reasonable forecast of disruption.” “Bare allegations” of disruption
by school officials are not enough, the Secdnd Circuit Court of Appeals ;
s2id 3¢ ®*rhe Fourth Circuit Court-observed that there must:be “sub-
stantial evidence which reasonably supports a forecast of likely dis-

ruption”37—or, as the Fifth Circuit noted, “demonstrable factors” and
. «

“objective evidence to support a ‘forecast’ of dispuption.”38
In a case before the Fifth Circuit Court-of Appeals, Shanley v. No#th-
east Independent-School District, 2 school officials contended that a

. reasonable. forecast of disruption was supported by the controversial

Q
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nature of the literature that the students had-distributed. The court o

found that “controversy is . . . never sufficient in-amd of itsell to stifle
the view of any citizen. . . .” Tt further stated that “such paramount
freedoms as speech and expression cannot be stifled on the sole ground
of intuition.” Other courts have echoed this rejection-of unsubstan-
tiated speculation as to what “might’” happen or wirat “could result”
as sufficient to support a “reasonable forecast of disruption.”™¢ ‘

To justify a prohibition of literature distribution on the reasonable-
forecast basis, the scheol has the burden of proof, and it is not-an eay,
one to meet, as several court decisions demonstrate. For example, in
Shanley, the Fifth Circuit Court rejected a ¢onténtion that student re-
action justified the prohibition. - o7

[ B . ~

: ot R0 R R .
36. Eisner'v. Stamford Bd. of Educ,, 440 F.2d 803, 810 (2d Cir, 97y - ot

37. Quarterman v. Byrd, $53 £2d 54, 38 (4th Cir. 1971 —
38. Shanley v. Northeast fndep, School Dist., 462 F.2d 960, 974 (5th Cir. 1972). -

39, Id” . . - .

40. See, egs~ Fujishima v. Board of Fduc.. 460 F.2d 1355, 1359 (7th Cir. 1972);
vail v. Board of Educ,, 354 F. Supp. 392, 599 (D.N.H. 1973). -~

v ' o

’

)

13 ] Ty o

23 -




‘We are simply taking note here of the fact that ‘disturbances. themselyes can
e wholh without teasonable ov ritional basis, aud that*those. students who
would reasanably exercise their freedom of expression should . not be re-
strained  or punishable at the threshold of their attémpts at expression
merely: hecanse a small, perhaps vocal or violent, group of students with
differing viewsnright or does cregte a disturbande.41

The Ninth Circuit Court-of Appeals, in considering a similar. argu-
ment by school officials, indicated that “officials .,ml‘lst take steps to
protect the reasonable exercise of [ree expresslon from the violent re-
actions of others. In Jones v..Board of Regents,** a nonstudent wear-
ing sandwich boards tliat ¢ontained antiwar messages was passing out
antiwar leaflets in violation of a university regulation against distribu-
ting handbills on campus. The campus police reported that two mem-
bers. of the crowd that gathered amotind the nonstudent demonstrator
“were moved to tear the sandwich boards from Johes’s body,” The po- ‘
lice also reported that after theyfwe»re unsuccessful in keeping Jones~
off .campus the tirst day, they received anonymous telephione threats
thut Jones would be removed from campus if the police did pot remove
him.” The next day ‘the campus, police again removed Jones from
campus fqir violating the school regulation. ) \

The court found that Jones's activities were protected -free speech,
and the ‘policenten had misdiretted their efforts to maintain order. ‘It
is clear that the police had the obligation of affording [ Jones] the ’

same protection they would have surely provided an ‘innocent indivi-
_dual threatened, for example, by, i hoodlfim on the street.””

When reasonable efforts fail to protect an individuat from the re-

“actioni of others, it may, be necessary to curtail his activities even®

though he is exercising his First Amendment rights. (However, the
reactions of others do not nécessarily justify punishing him.#) In two
cases in which courts have upheld the curtailment of astudent’s speech,
the threatened reactions of others were part of the evidence offered by
school authorities to support their forecast of disruption and justify
their actions. !, " T
Although courts require school authorities who attempt to regulate
the distribution of student publications to justify their action, this
requirement can be met. As one court noted, “Ef a reasonable basisg
for & forecast of disruption exists, it is not necessary that the school
stay its hand in exercising a power of prior restraint ‘until the dis-
ruption :.IC[llﬂ“'\’ occurs.»" But in only two cases decided since Tl:nker
have courts, in applying the Tinker standard, held that .?chool officials.

. . . ! - >

[ - v - . AR
I L e .

A

, HL 62 F2d ac 974, . .

42, 136 F.2d 618 (9th Cir.1970). -

13, Ser tesl accompanying note 28 supra. . : )
t1 karp v, Becken, 477 F.2d 171, 176 (9th Cir, 1973); Norton v, l)isciplim:' Comm.,
(10 F.2d 195, 199 (6th Cir. 1969), cert. denied, 399 U.S. 906 (197&)).

. 1. Quarterman v, Byrd, 153 F.2d 54, 58-394(¢th Cir. 1971).

”
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have presented sufficient evidence to forecast substantial disruption
cand thereby justify their prohibition on distribution of literature.4
In one case, Norton v, Discipline Committee,*" a group of East Ten- .
nessee State University students were suspended for distributing on the
carhpus “material of a false, seditious, and mflammatory nature.” The
" - literature, which was distributed in the spring of 1968 shortly after the
student” takeover at Columbia University, was critical of both the
school administration and student apathy.
, In affirming the district court’s decision sustaining the suspensions,
.+, the Sixth Circuit Court of Appeals stated: “The students were urged
to ,stdnd up and fight’ ‘and to ‘assault the bastions of administrative
tyranny.’ This was an open exhortation to the students to engage in
disorderly and destructive activities.”"*® The mflammatory nature of .
: the material, the testimony of school “officials that they “feared” the _
material “could conceivably” cause.an eruption on campus, and testi- .
, mony that 25 students went to the school officials and wamed “to get
.rid of this group of agitaters” persuaded the court that. the school of- -
“ficials could reason.lbly have forecast substantial dlsrupnon, and there- ’
* fore their actions were justified:
In the second case, Baker v. Downey Gity Board of Edueation*? a
; California federal district. court found that the distribution of an un-
"‘ derground newspaper containing “profanity and vulgarity” resulted
in disruption that justified suspending distribution of the paper® The
; court based its decision on-the tesumony of school -officials that the -
paper - :

. threatened the educational*program of the school and would diminish s
control and discipline. . . . A, few teachers testified that there were dis- :
+  ruptions in their classes and some testified to the contrary. On cross--
examination. . . . [the principal] stated that some 25 to 30 teachers had . .
told him of their classes being interrupted and of failure in attention on N
the part of studen® duc to their rcadingr of and talking about [the
~ newspaper] durmg class.70 . - g

: The correctness of the finding in Nort(m and Baker that the evi-
dence presented by the school was sufficient to support “a reasonable
forecast of substantial disruption” is quesuonal)le when other litera-
ture-distribution decisions are examined. In Norton, theschool offi-
_cials said that they “feared” that the students’ distribution of leaflets

“could conceivably cause an eruption.” Other courts have held that

- *evidence like “might” or “could conceivably” does not rise-above the

- “undifferentiated fear” that the Supreme Court in Tinker said was

16. See also Karp v, Becken; 477 F.2d 171 (9th Cir. 1973), and text accompanying *
notes "R 30 supra. . .

474 419 F.2d 195 (6th Cir. I‘)() ), cert. denied, 309 U.S. 906 (1970). . N
48, Id.at198. ) :
19. 307 F. Supp. 517 (C.D. Gal. 1969),

50. Id. at 522, ' 25 - g
o - ’ [® . .
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insufficient to justify curtailing speech and distribution df literature.™ . .
-« In Baker the “profanity and vulgarity” complained of as’ essentially,
the same as that which other courts have held did not justify a reasop.

able forecast of substantial disruption.? " . , -
~ & . - ’ (XY

1 . ‘ =
-~ . Limitations Based on Time, Place, and Manner of Distribution

A school clearly may regula'te the distribution 'of Nterature with Te-
spéct to time,’ plnce, and ‘'manner.’* To be lawful, howéver, the regula- -
tions niust be “consistent with the basic premise that the only purpose
of any restriction on the distribution of literature is to promote orderly

. administration of school activities by preventing disruption and hot to
. stiffe freedom of expression.”™ Rules of time, place, and manner are
ndt rcagonable if their primary purpose and effect<re to eliminate free
expréssion. Tinker makes it clear that freedom of exptession fnay not
be “so circumscribed that it exists only in principle.” It is not to be
confined “to a telephone booth,” the Supreine Court has said. -
The leading case on the validity of rules-of time, place, and manner
is Jacobs v. Board of School Commissioners®™ in which.the Seventh
Cércuit Court of Appeals quoted a 1972 United States Supreme Court’
decision: ' : - : AR

- - ~ ~ b
v

lu determining . whether “the manner of expression is basically incom- -

patible with the norfnal activity of a particular place at a particular timne,

. . we must weighheavily the fact that communication is involved [and]

- o . <«the yegulation must be narr(:,)ég tailored to further the State’s legitimate
_interest.s8 : -

The Jacobs count found little evidence presented by the school
board to,justify the school's prohibiting all distribution when classes
were in session.. The court noted that_there were periods when many ‘
‘ students were on campus blit were not involved in classroom activity. - ..,
Yo The regulaf{bn prevented these students from distributing or receiving ‘
o . &, )
"'vl. See, e.g., Fujishima v, Board of Educ., 460 F.2d 1355, 1359 (7th Cir. 1972);
\Vait v, Board of Educ, 354 F. Supp. 392, 599 ( D.N.H. 1973). §ée alss Norton v.
Discipline Gomm., 399 LS. 906 (1970) (Marshall J., dissenting), in which Mr. e
. Justice A\larshalllr*g:é%"lh‘m the Supreme Court should have granted ggrtiorari 3

.

-

because the univelgity's justifications for stopping distribution of antiadministratiéh

T, leaflets on campus amounted to no more than “undifferentiated fears,” insufficient -
reasons under Tinker to curtail the First Amendment rights of students.
- 32 See, é.g4., Jacobs v. Board of School Comm'rs, 190 F.2d 601,610 (7th Cir. 1973),
vacated as moot, 95-S.Ct, 848 (1975). See also Shanley v. Northeast Indep. School *
Pist.. 462 F.2d 960 (th Cir., 1972), in which the court described “failures of attey-
tion™ similar to those complained of in BaMgr as “minor” and insufficient
curtailinent of protected free speech. But see Karp v. Becken, 477 F.2(\‘
Cir 1973}, discussed in text accompanying notes 28-30 supra. . C.
38. See, e.g., Papish v..Board of Curators, 410 U.S. 667, 670 (1973); Jacobs v.
- Boardrof School Comm'rs, 190 F2d 601, 609 (7th Cir. '1973), vacated as moot, 95 S.
' “Cr, 818 (4975); Riseman v. School Comm’n,-439 F.2d 148, 149 (Ist Cir. f97l).
: © .34, Vail v. Board of Educ., 351 F. Supp. 592, 598 (D.N.H. 1973). TN

4
ce

o justif

T3 490 F2d-601 (Teh Cir, 1973), vacated as moot, 95 8. Ct..848 (1975). .

~ - 36; Id. at 609, quoting, Grayned v. City of Rockford, 408 U.S. 104, 115 (1972).
. N . . ‘I ’. . ..l .
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student newspdpus at these tlmes "This broad prohlbmon indicated
that the regul.mon was not “narrowly drawne to further the state’s
legitimate interest in preventing material disruptions of classwork.”
In Shanley v. Northeastern Independent School District,”" the court
held that the school’s regulation- was unconstitutionally overbroad be-
causé it established a prior restraint on distribution by hlgh school
- students “at any time and in any place and. for any reason.” Thus Ja-
cobs and Shdnley indicate that broadly written regulations governing
the time, placte, and manner of distribution will not withstand chal-

lenges to their constitutionality. To withstand judicial scrutiny, they '

must be narrowly tailored to serve thc proper purpose of prevemmg
disruption of school operations. . -

Several other courts have indicated the types of rules that might be
justified in limiting the time and place of distribution. The Seventh
- Circuit indicated that a rule prohibiting (llsmbuuon during a fire
drill might be reasonable.” The New Hampshire federal district court
indicated that regulations aimed at avoiding disruption might reason-

~ ably require distribution to take place outside the school building or

in the student lounge.™ A Texas district court stated .thag in regulating
time, place, and manner of distribution, school!officials may prohibit
reading newspapers in class, loud discussion in halls,”or, talking in the
library.® Finally, coercion in distribution can be pro‘hlblted though
no case has dealt nquarely with the issue. Tinker, drawmg on the Fifth
Circuit’s decision in Blackwell, would indicate that in exetcising their
First Amendment rights, students may not_coercé other students.®
Three other questions closely related to time, place, and manner of
distribution have been litigated and undoubtedly will be raised again.
One involves the authority of schools to regulate student conduct (here
the. distribution of lltemture) off campus and outside school, hours.
The second concerns the issue of school . prohibition of the sale by stu-
dents of non-school-sponsored publications. The  third dealss with

schgol prohibition of the distribution of anonymous student mateérials.

-

Q

\

_Out-of-School Distribution ‘ : )

Sctiool regulations that govern the distribution of literature by

students off campus and outside school hours have be¢n challenged in

“at least two cases. In one, a California federal district court upheld the

suspension from school of students who distributed an unofficial pub-

lication just outside the main gate to the school campus before school
. > >

¢

37. 462 F.2d 960 (5th Cir. 1971)\ See text accompanying hote 39 m/na

58. Fujishima v. Board of E(luc 460 Fld 1355. 1359 (7th Cir. I‘)t") In this case, V
however, the court ruled that the school rule prohibiting thstnl)mmn during a fire.

drill was impermissibly applied ex post facto.
59, Vail v. Board of Educ:. 354 F. Sy 592, 598 (D.N:H. 1973)
60.. Sullivan v. Houston lnd‘SP. Sch Dlst.. 307 F.w. 1328 (S.D. Tex. 1969).
61. 393 U.S. at 513,

—=
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Jours.® Although the conduct occurred off campys and before-school

hours, it directly affected school operations, and theTefore the school

was justified in its action. A federal district court in Texas, however, )

was less willing to impute to the school authorities power to” control
“ . student conduct that occiirs off campus and outside school hours. In

Sullivan v. Houston Independent School District, the court stated:

. .

. Arguably, misconduct by students during nou-school hours and away from
school premises could, in certain situations, have such a lasting cfféct on .

- other studepts that disruption could resuft during the next school day.

Perhaps then administrators should be able to excrcise some degree- of
influence over off campus éonduct, This conrt considers even this power
questionable. . )
*However, under amy circumstances, the school certainly may not cxcercise
more” control over off-campus bhehavior: than” over on-campus conduct.63

Sale of Non-School-Sponsored Literature

Thé school board regulation that was contested in Jacobs prohibited .
sales and solicitations for “any cause or commercial activity within any
school or on its campus.” The school board contended that this rule
had the proper purpose of preventing the school premises from being \/
used for “non-school purposes—particularly commercial activities.”

- . The court recognized that a school has a proper interest in restricting

. commercial activity on school premises. Tt found, however, that selling -

a newspaper is conduct that combines both speech and nonspeech ele-

ments. Thus the state’s proper intcrest must be . balanced with the .

students’ fundamental Fjrst Amendment freedoms. In the words of .

the court, ' - - . / e

It had not been established, in our opinion, that regulations of the place, o

° ‘ time, and wianner of distribution cahnot adequately serve the interests of
maintaining good otder in an educidtional atmosphere without farbidding
sale and to that extent restricting the First Amendment rights of *
plantiffs 61 : o

A 1971 federal district court in North Carolina,® however, upheld
a school regulation prohibiting stadent sale of newspapers on campus,
In that case, the school authorities had not interfered ,with the stu-
dent's right-to distribute newspapers on camphs; only when he began
- to sell the newspapers did they intervene. The court found no First
Amendment {ssue, since the schodl sought only to regulate the commer-
cial sale of merchandise at the school, a permissible regulation of
school activities not involving constitutionally protected free speech.
On appeal, the Fourth Circuit GCourt of Appeals refused to review

. A Y - : -
« 62. Baker v. Downey Bd. of Educ, 307 F. S\;pp. 517 (C.D. Calif. 1969). See also
In re Burrus, 273 N.C. 517, 169 S.E.2d 8§79 (1969).
63. 307 F. Supp. 1328, 1341 (S.D. Tex. 1969). : : o :
f 64, Jucobs v. Board of School Comm'rs, 490 F2d 601, 608-9 ~¢@th Cir. 1973),
vacated as moot, 95 8. Ct. 848 (1975), See also Peterson v. Board of Educ, 370 F.
Supp. 1208 (D. Neb, 1973). ' S
65. Cloak v. Cody, 326 F. Supp. 391 (M.D.N.C. 1971).

.
+ . + *
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Anonymous Materials .
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‘

the constitutionality. of the school regulation and the school’s action
taken pursnant to it becanse the plaintitf had lefe the state and no
monetary damages had been shown® Under these circumstances, the
court considered any decision simply advisorv. Accordingly, it vaeated |
the district comt’s judgment and dismissed the action as moot. '
R

Jacobs also involvedsa challenge to the constitutionality of a school
rule prohibjting.distribution ol any litetature on campus “nnless the
name of every person or organization that shall have participated in
the publication is plainly written in the distributable lterature it-
self.”’87 In deciding Jacobs, the Seventh Circuit Court of Appeals re-
lied on Talley u. Califormia®™ 1w Talley the United States Supreme
Court had ruled that a city ordinance - prohibiting djstribntion of
anonymous handbills was unconstitutional, noting the historical im-
portance of anonymous handbiils as a vehicle for criticizing oppressive
laws and practices. o

The Jacobs court lound that anonymous student publications serve
thesesame important purposes-within the school community. Without
anonymity, fear of reprisal may deter peaceful discussion of contro-
gversial but important school rules and policies. The school board
argued that the regulation was necessary in order to establish responsi-
bility if libel or obscenity shonld be published. But the court rejected
this argument because the regulation as drawn would prohibit pro-
tected anonyvmons expression as well as the unprotected speech it was
intended to limit, , .

These cases make it clear that rules of time, place, and manrier. can-
ot be used to justify a vastly broader and more, severe limitation on
expression than those allowed under the Tinker disrnption standard.
The tests used by the Seventh Circuit in Jacobs illustrate the overkp-
ping nature of the standards governing restraint of distribution that
results in disruption and the standards governing regulation of time,
place, and manner of distribution” M the rules are “reasonable” under
these tests and if school authorities have given students notice of the
rules as to tifie, place, andemanner of distribution, thgn students may
‘be required to comply with the rules even though the materials dis-

tributed come within the protection of the First and Fourteenth

7 14

Amendments, :

Timitations Based on Content of Materials

The First Amendment guarantee of free speech includes the right to
distribute literature, that is unpopnlar or offensive, but that right is
not absolitte: Distribution may be limited by school officials' becanse
66. 49 F.2d 781 (fth Cir. 1971). . '

67, 490 F.2d at 607, '
68. 362 US, 60 (196M).

L
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of the material’s content. .\ school may l)mlnbn written statements
. . that are obscene o1 libelous, contain 'hglmng words,” or are “directed
to inciting or producing imminent lawless .u[mn and |« . likely o
indite or produce such acti His section discusses thcsc cxcepuom
to protected First \nwn(lmvm speech .(nd shows how the courts have
q,pph((l vach one in“Gistés in which schools have sought to justify lini-
tations on disttibution ol written materials on the basis of Yhat ex-
ception. B

8
»

. l. ,
Obscentty ) i . .

stribution can therefore be prehibited.® “The problem is to define
what is obscene and what.anodifications, 1F any, should be made to the
general legal definition of obscenity when it is applied to literature
distribnted on school grounds lhe (hlh(ull\ of defining obscenity
and making thesé disfinctions has'left the courts and school” officials
faced: with what ]mtm- Harlan called “the intractable obscenity
pmblcm e -

The Supunf( ( ourt attempted to define ()'bs( enitv in Miller v. Cali-
formia  (1973).1" It said that the basic guidelines for determining
whether literature is ol)s(cne are -

P

’ \\()I)s(cn(* waterial iy nmJnou'((ul by the First \mcndmenL and its

o whether “the average  person,  apphing contemporary cominunity
Sstandahls” wonld find that the wdih, tahen as a whole, appeals 10
the pfunentinterest, - ? '

by whfther the work (I« picts or describes, i a patently offensive way,
sexual condua specifically defined by .lpphmhlc stale law: and ¢

0 whether the sk, takhen as a4 whofe, lacks serious literary, artistic,
»pohitical or saentific value 72

In 1974: the Court refined the Miller -definition in [Jenkins v.

.. Georgia™- by claritying the “tontemporary community standards”
language.  Emphasizing that ‘under Miller the First Amendinent does
not’ require juries to apply hypothetical national or even statewide
community standards, the Court said thitt Miller permitted “juries to
rely on the understanding of the comnumity from which they came as
to contemporary st mdards .. 7 Thus states hine considerable lati-
tude in frauiing statutes and regulations under Miller, and the obscen-
ity standard may vary from jurisdiction to )urls(fncuun However, the
(ourt made it clear that the Miller definition requires as a minimum
that the materials complained of “depict or describe patengly offensive
‘hard core’ sexual ¢onduget. .. % Juries do not have “unbridled dis-
cretion in determining what is ‘patently offensive,’ ” and their deci-
B9 Miller v Califormias 119 U S 15,23 (0473, )

700 Interstate Coomt Ine v Dallas, 2w US0 676, 701 (1968)  (concurring and

dissciting opinio,
TR US Y 19Ty

N AT . '
78045 Cr 2730 (1974 30
r;
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sions are subject to review by appellate courts to ensure that First
Amendment rights have been protec ted. _

The question confronting the 'courts when they have had to judge
wchool limitations on student distribution because the school said the
material was obscene has been whether the special educational en-
vironment justifies a less stringent standard for testing obscenity. In
trving to resolve this issue, the courgs have distinguished between
college students, most of whom are Ieg$ly adults, arfd high school sth-’
dents, most of whom are miners. : ’

College students. Papish v. The Board of Curators of the University
of Missouri™ concerned the (‘()nstit}ltionality of the universily's..gxpul-
sion of a student because she had distributed on campus a newspaper
cotrtaining a cartoon captioned “With Liberty and Justice For All"
that showed a policeman raping the Statue of Liberty and the Goddess
of Justice, plus an article entitled “Motherfucker Acquitted.” After
exhausting administrative procedures, the student appealed to the fed-

s

ceral courts. :

The district court ruled that the publication was obscene and there-
fore the university had not invaded protected First Amendment free-
doms in stopping distribution and expcllfng the student. The court
of appeals affirmed on different grounds. It recognized that the pub-
lication was not obscene and could have been distributed in the
community at large. But it found that on the campus freedom of ex-

pression gould properly be subordinated to other interests sugch as

"conventions of decency in the use and display of language and pic-
tures.” The court concluded that the Constitution does not compel
the university to allow such publications to be publicly sold or dis-
tributed on the campus. . '

The Supreme Court reversed, relying on Healy v. James™ in which
the Court held that its precedents “leave no room for the view that,
because of the acknowledged need for order, First Amendment protec:
tions should apply with lest force on college campuses than in the
community at large.” In Papish the Court concluded:

» . .
We think Healy makés it clear that the mere disscmin_atioi’l of ideas—no
matter how offensive to good taste —on a state nniversity campus may not
be shut off in the name alodd of “conventions of decency.” Other recent
precedents of this Court make it equally, clear that neither the political
cartoon nor the headline story invdled in® this case can be labeled as
constitutionally obscenc or otherwis¢ unprotected 78

- Al .
In judging whether, this instance of censorship of -allegedly obscene
materials by college administrators was justified, the Court applied the
legal definition of obscenity applicalile to the community at large.

The Court concluded that ** . . . the First Amendment deaves no room
74 410 U.S. 667 (1973) ,
75. 408 U.S. 169 (1972), 3 -
76. 410 U'S. at 670, 1
21 ’ )




for. the operation of a dual stanidard in the academic community with |
“respect to the content of speech, . . ." ;

The Fourth Circuit Court in a recent case expressly followed the
Supreme Court’s dedisions in Papish and Healy.' In that case, two
students were expelled by a university after the ciimpus newspapey pub-
lished G letter that criticized the university's dormitory policy and
ended with a “tour lettér” vulgarity referring to the university's presi-
dent. ‘Thie court found that the studenis had been expelled merely
Jbecause the vulgin reterence o the president was “offensive to good
taste.” The university was ordered to expunge the disciplinary action
from the students’ records anid to allow themn to continue their educa-
tion it thew were academically eligible. The colirt pointed out that
college students enjoy First Ainendment rights coextensive with those
of other addhts in the connmunity, The vulgar reference was not le-
gitlly obscene, and the tact that it was “offensive to good taste” did not
justify the university’s abridgement of the students’ free speech.

These cases make it clear that on the college campus state laws and o
school regulations dealing with the distribution of obscene literatiive
must be measured by the constitutional standards set ot in Miller.

High school students. 'The Papish decision tid not! sctdbe whether
the Muller standard for testing obscenity applies with fyll force on the
high school campus, In a 1968 case, Ginsberg v. New York™ the Su-
preme Court said that it had long recognized that “ . . . even where
there is an invasion of protected freedoms ‘the power of the state to
control the conduct of children reaches beyond the scape of its author-

; ity overadults, ... """ In that casé the Court upheld the constitution-
ality of a New York statute that provided a different staridard for test-

" ing the obscene nature of matevials distributed to minors. A variable
standard for obsecenity that takes into consideration the age and ma-
turity of the children to whom the materials were directed was not
found to violate the First Amendinent. Relying.on Ginsberg, the lower
courts have genérally recognized.that “[i]n the secondary school set-
ting first amendment rights are not coextensive with those of adults™
and “may be modified or curtailed by school regulations ‘reasonably -
designed to adjust” these rights to the needs of the school environ-
ment.” "7 ' ! ‘ /

Even with more limited First Amendment rights for high school
students that allow a different standard for obscenity based on age and-
maturity, the cases dealing with distribution of allegedly obscene ma-
terials on high school campuses have applied tests that are very clpse
to the Supreme Court standards. -

In the most recent of these cases, Jacobs, the publication involved

‘ contained what the' court d.grsi:ribcd as “[a] few earthy words relating
to bodily . functions and $exual intercourse, " In that case the'

y

«

7. Fhonen v. Jenkins, 491 F.2d 722 (ith Gir. 1973).
TR, 300 1S 629 (1968). .« e . ‘o )
79 Baughman v, Freienmuth, 478 F.2d lgl,’). 1348 (-Kh Cir. 1973). . '
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court of appeals applied the test for obscenity set out in Miller and
concluded that even when “[m]aking the widest conceivable allow-
ances for differences between adults and high school students with
respect to perception, maturity, or sensitivity, the material .. . . could
not be said to [ulfill the Miller definition ‘of .obscenity.” The Jacobs
court also observed that the challenged school regulation that pro-
hibited distribution on campus of literature. ‘obscéne as to minors”
lacked specific definitions of the sexual canduct that the regulation
forbade to be described or depicted. The court said that such regula-
tions woulg be valid under Miller® only if they were spé’ciﬁc.

The application of a variable obscenity,standard was examined in
1972 in Koppell v. Levinv*'  In that case, high school students chal-
lenged a principal’s impoundment of the school literary magazine
because he found it obscene. The court reviewed the allegedly obscene
materials under the same New York “variable obscenity” statute that
had been approved by the Supreme Court in Ginsberg. The court
found nothing in the student publication that was “obscene as to
minors.” In explaining the application of the concept of variable ob-
scenity, it said, :

T'he definition of ohscenity . ., may vary according to the group to whom
material is directed or from whom it is withheld. Even regarding minors,
however, constitutionatly permissible censorship st be premised on a
rational finding of harmfulness to the group in question.82 -

The Supremie Court’s recent decisions on obscenity seem to re-
affirm the Court’s acceptance of the variable obscenity standard. But
the concept is not a license to the states to abridge the First Amend-

“ment rights of high school students because the mode or content of
‘their expression violates the “conventions of-decency.” The New York

statute approved in Ginsberg largely mirrored the legal definition of
obscenity for adults then extant® *The Seventh Circuit Court in
Jacobs implies that even with a differential standard of obscenity based
on age and maturity, the basic testsyof the Miller definition must be

-
[}

»

80. Other cases have also applied the prevailing legal definition of obscenity in
tuling that student publicatians were not obscene. See, e.g., Fujishina v. Board of
Educ., 160 F.2d 1353, 1359 (7th Cir. 1972); Vail v. Board af Ednc., 351 F. Supp. 592,
399 (D.N.H. 1973). The one exception to this general statement is Baker v. Downey
City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969). The federal district court
stated, *Neither "pornography’ nor ‘obscenity’ as defined by law neecd be cstablished

to constitute a violation of . . . rules against prafanity or vulgarity. . . . Plaintiff's
First Amendment rights to free speech do .not require the suspension of decency
in the expression of ‘their views and ideas. . . " [Id. at 526-27. In light of the

Supreme Court’s decisian in Papish, it is unlikely that the “decency” standard nsed
in Baker would receive suppart today in thé federal courts.

Bl. 347 F. Supp. 436 (E.D.N.Y. 1972).

82, [Id. at 138-59.

83, Ginsberg v. New York, 390 US. 629, 635 (1968). Far a typical state statute,
see N.C. Gen. Star. § 14-190:10 (1974) . This statute makes it a misdemeanor to
disseminate “sexually oriented” materials to finors.. The variable standard for
testing obscenity in this statute closely parallels the Miller definition of obscenity.
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met¥ In Cmecom Theaters Midwest States, Inc. v. Cily ()f Fort
Wayne, > a case dealing with the concept of variable obs(emty in the
context of a city's ordinance power, the Seventh Circuit stated

C[A] anv may not, consonant with the*First Amendment, go hevond
the limitations inhetent in the oncept of variable ohscenity in regujating
the dissenination to puveniles of “abjectionable™ materials, . .. Although
socicty is free th express.its special concern for its children in a varic ty of
vegulatory schemes, it nman notfexcise a child's mmmuumml prerogatives
under the guise of protecting h|1 interest 86

Inconsistency doctrine.  Nleasuring . allegedly obscene -material -

against a legal definition of pbscenity has not been the courts’ only
method of scrutinizing the atfempts l)y school officials to restrain dis-
tribiition of nons(hool matetial because of its content. “The “incon-
sistency doctrine” is also impgrtant in cases involving bhoth college and
high school students. Scvergl cases have held that the materials to
which ‘school officials objecfed could not.be forbidden because the
,mgu.lgc objected to was alsq found in materials in the school’s library,
in readings assigned by teacHers for classwork, or in publications avail-
able to students on campus through student stores or newsstands.

In Fought v. Pan Buren Jfublic Schools % the expulslon of a student
was based on his possession of a “21 page tabloid-type™ publication that
contained the work “fuck.” The officials said".that he had violated a
School regul ition proliibiting the possession of obscene literature. The

“evidence in the case showed that the same word appeared in J. D.

S"llmger s The.Catcher in the Rye and in an article in Harper's Maga-
zine, both of which had been .lﬁsngne(l in the school as classwork. TFhe
court found the inconsistency to be “so inherently unfair as to be ar-

.bltmry..ln(l unreasonable,” cpnstituting a denial of due process; for

this reason the court ordered th.lt the: expelled student be reinstated
in school.

chuse of the many books, magazines, and p1mphlets containing
“profane and vulgar” language that are found in college and high
schiool libraries and bookstores, the “inconsistency doctrine” represents
a major obstacle for school officials who attempt to limit the distribu-
tion of student publications thht have the same language.*

-

8t The courts have not been faced: with whuhcr the standards for testing obscen-

"ty would differ foy mulon(s below ‘the high school age. The Seventh Circuit in

Jucobs, however, noted that its decisions did not answer that guestion and did not
foreclose consideration of this questions on the. merits. Jacobs v, Beard of School
Comm’is, 190 F 2d 601, 610 (7th Cir. 1979). ! ’
85, 103 F2d.1207 (7th Cir. 1973). "
RO, Td at 1302 .,

87. 306 E. Supp. 1388 (E.D). Mich. 1969).
88 For other Gases apphing the “inconsistency doctrine,” see Scoville v, Board of
Fduc., 125 F.2d 10, 14 Gth Cir. 1970); Sullivan «. Houston Indep. School .Dist., 333

K. Supp. 11H0) 1165-67 «$.D. ‘Lex. 1971) (supplementary injunctions vacated on

other grounds), 175 F.2d 1071, (5th Cir, 10/3) and (‘h.mnmg €lub v. Board of
Regents, 317 F. Supp. 689 (N.D. Tex. 1970)

P
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Libel !

Libel, which i written or prmte(l defamation, is unprotecte(l l)y the
First Amendment.™ -No court decision was found in- which a school

tried"to prohibit a distribution of literatyre because jt conmned libel~
Only in lower court dicta has this»traitional exception to the “First .

Amendment with respect to student publications been recognized as
a basis for limiting distribution.?

, Also, the general standard for libel is modified in,the school conteéxt.
The tort of libel is usu.:lly found when a false statement concerning

o l another has been publishéd that brings hatred, disgrace, ridicule, or

contempt on that person and results in" damage. The standard for
judging alleged libel of school officials, however, ‘is higher. The
Supreme Court in New York Times v. Sullivan®* held that the Con-
stitution requires a public official to show that the statement was made
with “actual malice” before recovery is available for a “defamnatory
falsehood relating to his official conduct.” The Fourth Circuit Court
of Appeals®? recently indicated that this standard also applied to libel
of a school official.

One way to deal. with student distribution of allegedly libelous

materials is for schools to prohibit what is considered to be libelous

only when the school itsell may be liable under state libel laws. In
situations in which libel would injure individual school officials or
other citizens, the libeled person could rely on the civil remedy and
. sue thie student responsible.® This is precisely what an apartment
“manager in Columbus, Ohio, did.- He filed a $1,000,000 libel suit
against Ohio State University’s student newspaper for articles he al-
leged to be “libelous and defamatory.” The suit boomeranged, how-
ever, when the student responsible for the articles denied the charges

and filed a countersuit charging the man with malicious prosecution
and damage to her professional reput.mon The court ordered him to

pay the student $9,000.%¢ .

Criticism of Scheol Officials and Advocacy of Violatioh$ of School

Rules T

The test to determine whether a student publication that criticizes
school officials 6r advocates violation of school rules can be prohibitec

is the Tinker test of whether the publication is liKely subsnntlally‘

and maternlly to disrupt schoel operations. The essential question

89, Ser \'(u \()rk I'imes v, %llllndn, $76 U.S. 254, 268 (1964).
90. See Shanley v. Northeast Indep. School Dist., 462 F.2d 960, 971 (5th Cir. 1972)
. . Fujishima v. Board of Educ,, 460 F.2d 1855, 1339 (7lh Cir. 1972)”
91, 376 US. 254 (1964).
92 Baughman v. Freienmuth, 478 F 2d 1345, 1351 (4th Gir. 1973). See also Trujillo
. Love. 322 F, Qupp 1266, 1271 (D. Colo. 1971).-
. 9‘) See Nahmiod, Beyond Tinker: The High School as an l(luratmnn/ Pubhr
Forum, 5 Harv. Civ. RIGHTs. Civ. L. REv. 278, 290-91 (19%0) - -
.. 94. 9 'I'uk. CHroNicLE OF HicHER Epucation 7 (Nov. 4, 1974).

1
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is, When does a publication that is critical of sch{nﬂ officials or advo-
cates violating school rules lose its protection hekause it is likely to
create a substantial disrnption? The Supreme Court, decision in,
Healy v. James™ which involved the refusal by a college to.recognize
a student organization, helps answer that question: v

The critical line heretofore drawn for determining the permissibility of ©
regulation is the line between mere advocaey and advocacy “directed to

inciting or producing imminent lawless action and . . . likely to incite or

prodiice ‘such action.”  Brandenburg v. Ohio, 395 U.S. 444, H7 (1969).
. In the context of the “special characteristics of the school envirdn-

ment,” the power of the government to prohibit “lawless action” is not’
limited to acts of a criminat nature. Also prohibitable are actions which

“materiatly and substantially disrupt the ‘work and disciptine of the school.”

It is significant that in Healy the Court linked the “reasonable- fore-
cast” language of Tinker to'the test set out in Brandenburg® that “ad- -
vocacy ‘directed to inciting imminently lawless action and . . . likely
to incite or. produce such dctions’ " can be prohibited. This linkage
~gives added weight to those lower court decisions holding that mere
‘criticism of schoot officials, or advocacy of disruption is finsufficient to
support a reasonable forecast of disruption. ‘

In Scoville”” summarized earlier, the student publi
criticized the school policies and administrators and advocated that
students either refuse to accept or destroy written’ materi:als distributed
by the school. In that case, the district court found no evidence of,
actual disruption and concluded that the eriticism and advocacy were
i«nsufficient to sup, brt a forecast of substantial distuption.

I a case decidé®by the New, York Commissioner of Education,
students had been suspended for distributing an article that advised
incoming student to learn.to steal passes, to forge teachers’ signatures,
to, lie; and to sign their abserice excuse cards in order to ‘‘make your
stay more pleasurable and to-drive the administration. crazy.”™ The
Commis®oner held that the article was satire, protected by the First

“"Amendment. He found no evidence that it had influenced any stu-
dents to do or to attempt the acts suggested.® g .

.
-

“Fighting” Words T
Insulting or “fighting” words, “the very utterance of which inflict
injury or tend to incite an immediate breach of the peace,” are not

o5, 408 U8, 169, 188-89 (1972).
a6, 39 US. 441, 47 (1969). .

97. 425 F.2d 18 (7th Cir, 1970). ’ . . &

GR. Matter of Brociner, 11 N.Y, Educ. Rpt. 204 (1972).

99, In light of Firaly, the Sixth Circuit's decision in the Norton ‘ase that was
discussed cartier is questionabte. It is doubtful whether the testi.nouy “of schoel
officials in Norfon that they "feared” that the student publication advocating
student” disruption of school activities “could ,conceivably” cause campus disorder
~was enough to support a conclusion that distributing the literature was “likely to
yincite or produce such action.” See text accompanying notes 44-52, supra.
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-~ protected by the First Amendment guarante€. of free spéech.1? Al-
thotigh no case wus found that dealt directly with student (fistﬁbution
of materials alleged tongome within"the fighting-words excgption, it
secins certain that such an exception does net apply in the sclool con-
text and is closely related to the” Tinker disruption” standard.

The New Jersey Comnmissioner of Education found a school regula-
tion tot:(ﬁy prohibiting any student distribution on campus to be over-
broad and, therefore, unconstitutional. He recognized, however, the
school’s right to prohibit the distribution of hate’literature:

N

It is beyond argtunent, however, that so called “hate literature” which
scurrilously attacks ethnic, veligious and racial groups. other irresponsible *
publication aimed at creating hostility and violence, . . . and similar
materials arc not suitable for distribution in schools. Such materials can
be banned without restricting other kinds of ‘leaflets by .the application of
_carefully designed criteria for making such judgments.101

The fighting-words exception-has not been expressly applied in school
distribution cases, but it has been accepted in «a reeent case involving
symbolic speech by students. In a Florida case,'®® the federal district -
court found that white students in a predominantly white high school
wore replicas of the Confederate battle flag for the purpose of offend-
ing, irritating, and provoking black students. Thé court concluded
that where the use of a symbol had resllted 'in "“violence and disrup- -
tion at school, and the tensions surrounding the symbols had not sub-
sided,” the wearing and display of the flag should be prohibited. The
_court relied on the evidence of disruption to justify its.order that the
school -and its students diseentinue using the Confederate battle flag .
» s a school symbol. Nevertheless, the court also pointed out that in a
situation like this, in which the actual purpose of using ‘the symbol
was to provoke and anger black students, the symbol was analogous to
unprotected “fighting” words and could be prohibited.1o?

Distribution Cases Invdlvir'ig a Violation of School Rules - .

In several cases dealing with distribution of non-schoolsponsored:
publications the courts have focused on the students’ violation of
school rules, rather than on the constitutional question of free speech,
in upholding disciplinary action taken against the students. In Sullivan
v. Houston Independent School District 194 the Fifth Circuit Court of
Appeals found that school authorities were not “powerless to discip-
100, Chaplinsky v. New Hampshire, 315 U8, 568 (1942). T l\_::
101, Goodman v, South Orange-Maplewood Bd. of Educ, N.Y. Comm'r of BEduc
(June 18, 1969). ST o .
102. Augustus v, School Bd. of Escambia Ciy, 361 ¥_Supp. 383 (N.D. Fla, 1973).
103, See also Smith v. $t. Tammany Parish School Bd., 316 F. Supp. 1174 (E.D. La.
1970), aff'd, +18 F.2d 414 (5th Cir. 1971)..in which the court-ordered desegregation

*e plan prohibited a school from displaying a Confederate flag. The court held that
the school had no constitutional ‘right to display this or othér such symbols when
the symbols are an affront to others.

104. 475 F.2d 1071 (5th Cir, 1973), 3 7
27
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line [the student] simiply because his actions did not materially and
substantially disrupt sc!huol activities.” The high school student in-
volved was suspended -for distributing an “underground” newspaper
in violation of a school regulation requiring prior approval of ma-
terials:before distribution. After his suspension, the student returned
to campus, refused to honor the principal’s request to stop the dis-
tribution and leavé campus, and twice shouted a profanity at thg&*/‘

r,

The court ruled that the prior-review regulation was-unreasonable |

but upheld the suspension on the basis of the Student’s “flagrant dis: |«

regard of established ‘school regulations . . .” In support of its apip--
ion, the court cited Healy v. James,'®* noting that the Supreme Court’

in that case had stated. that an announced refusal to comply with,
reasonable campus regulations would be a proper reason not to grant
university recognition to a student organization.

In Karp v. Becken,1%% the Ninth Circuit Court ruled that the school

was justified in prohibiting distribution of signs on campus but had
not shown sufficient justification for disciplining the student for the .
distributiont. However, s the court also stated, o >

‘ “
Whiat we have said does niot mean that the school could not have suspended
appellant for violating an existing; reasonable rule. In fact, in securing the
signs, he broke a.rcgulation -by going to the .parking lot during school
hours. 107 . . . ’

The court pointed but that the disciplinary action had been based on
conduct that amounted to protected “pure speech” and not on the rule
violations. Therefore, it could not be upheld. - ‘

" In a New York case that also focused on violation of school rules,

_the s¢hool principal ruled that an underground newspaper could not

be distributed on campus because it contained “four-letter words, filthy
references, abusive and disgusting language and niliilistic. propa-
ganda.”1% "The student who was distributing the paper ignored a
warning not to bring it on campus and refused to surrender the ma.

‘terial to the principal, wheh asked to do so. For this conduct he was

suspended from school. Despite the suspension, the student returned
to class in admitted defiance of the school officials’ orders. The ‘federal
district court upheld the suspension, which was based on “flagrant and
defiant_disobedience of school authorities” rather than on “protected
activity under the First Amendment. . .."

In a similar case from, Texas, % the school had aggounced that dis- -
tribution - of unauthorized materials on campu Hﬁlould result in .

disciplinary action.” Several students distributed an underground news-

105. 408 U'.S. 169 (1972). ~ . T
106. Karp v. Becken, 179 F.24 171 (9¢h Cir. 1973); see text accompanying note 28
supra. . .
107. Id. at 177, : .

108. Schwartz v. Shunker, 298°F. Supp. 238 (E.D.N.Y. 1969). ' ‘ .

109. Graham v. Houston Indep. School Dist., 335 F. Supp. 1164 (S.D. Tex. 1970).

28
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paper in violatien of that regulation and were suspended until they,
. stopped the_ distribution. The students challenged the gonstitution-
ality of the suspension.- The federgl district court ruled- that even
. . though there was no evidénce of “substantial and material” disrup-

—ience” of school regulatjons. The evidence before the court showed
_that **a major purpose’ of the students’ acts had been to flout the rule.
These two cases leave two important questibns unresolved.11? First,
should a suspension based partly ot unprotected behavior (violation

permitted?” Second, may a school punish a student for' violating a'rule
that is unconstitutional? Notwithstanding the thrust of thiese decisions,
school officals should not consider it safe to discipline students for
violating an invalid rule.!1 - ’

-

,

Schoools sometimes seek to review literdture before it is distributed
- so that if it'is found to be objectionable it can be restrained: before any
damage is done. A réquirement that the content of publications or the
time, place, and manner of distribution undergo prior review before
. «- -students may disseminate written materials raises a separate set of

" constitutional considerations that need special examination.
The court decisions on prior review are divided. Most have said
_that a prior-review requirement can-be imposed.if adequate procedural
safeguards are provided. But at least one circuit court of appeals, the
Seventh, has%aid that prior-review requirements are unconstitutional

- perse. . ; . -

The Fourth Circuit in Quarterman v. Byrd'? and Baughman v.
. Freienmuth,'* the Second Circuit in Eisner v. Stamford Board of Edu-
cation,'* and the Fifth Circuit in Shanley v. Northeast Independent

¢

— School Districts have. all said. that prior review zan be exercised if -

done properly. But these courts have relied on differeqt theories to

"tian, the school could suspend the students for their “‘gross disobed- .

of school rules). and partly on the exercise of protected free speech be -

M.Pmon ReviEw OF NON-SCHOOL-SPONSORED STUDENT LITERATURE 7

$- -
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justify their conclusion. The Second and Fourth Circuit courts have-

said that the “reasonable forecast” language of Tinker supports prioy
review of student expression. while the Fifth Circuit (in Shanley) jus-

tifies prior review on"[t]he’ necessity for discipline and orderly pro-

cesses, in the high school. ... . ” C
D v
110. See Pressman, Students’ Rights to Write and Disiribute, 15 INEQUALITY IN
Fbucarion 63, 68 (1973), It should be noted that the Sullivan. case did not raise
thesc questions because the court found that the prior-review rule was.constitutional
" and therefore violating the-rule did not involve protected student activities.
iT1. See Karp v. Becken, 477 F.2d 171 (9th Cir. 1973); and text accomparnying note

- sy,

o

~ .
106 supra. ‘
112. 453 F.2d 54, 57-39, (4th Cir. 1971). C o~

“ “ 113, 478 F.2¢ 1345,-1348 (4th Cir: 1973). ' N

’ 114, 410 F.2d 803, 805-8 (2d Cir. 1971)! Ll -
115. 462 F.2d 960. 969 (5th Cir. 1972). Y
o+
o < . .29
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Although these courts. recognized that some type of prior review_ .
* cduld bBe imposed, all the ‘p&ior-r,g view schemes considered in the cases S
just cited were found to be uncoristitutional when the strict procedural -
standards of the Supreme Court, as set out in Freedman v. Maryland 116
L . weréapplied. The courts of appeals found the school rules impermis-
¢ sible because they lacked adequate procedural safeguards. In addition,
the Court of Appeals for the First Circuit issued an order suspertding '
‘a school regulation prohlbmng distribution unless advance approval |
was obtained.}'™ The court’s rejection ofy prior review, however, was
.. based on the vagueness of the prior-review regulation and its fatlure to”
provide’ necessary protedural safeguards, and not on a theory that every . ™
‘'system of prior review is.urnconstitutional. . R
The Seventh Circuit in Fu;zshzma v. Board of Educations ;;uled
that a regul.mon requmng prior approval of publications was uncqn-
stitutional per.se.because it constituted “prior restraint ixf.violation of
the First Amendment.” This court expressly disagreed with the Second
. Circuit Court’s approval of prior review in Eisner, arguing that the 1’?3 A
Eisner court had mxsmterpreted Tinker:

1 ) ,v’ . A - . ) R
‘The Tinker forecaft rule is properly a‘formula for determining when the P
R requirements of school discipline. justify punishment of students for exer- . p
' cisc of their First-Aniendinent rights. +It is not a basis for estabhshmg a0

“system of censorship and licensing desxgned fo- prevenl ‘the U(ercxse of
First-Amendment rights.119 2

The Fujishima’ court argued that in proper context™ the re1sonable .
.forecast” l.mguage of Tinker is ot an approval of prior review of -
© student expression.
The Supreme Court h1s not resolved the conflict between the courts
of appeal on prior review, in the school setting. However, its decisions
. on prior rédtraint of First Amendment rights in othier contexts serve as
; guidelines in analyzing the dls.lgreement betwecn the courts of appeal
** The Supreme, Court has stated that “any system of prior restraint of =
. ‘ expressxon comes to this Court- bearing a'heawy ‘Presumption against
: its constitutional validity.”!20 The state “thus bears.a heavy urden of ‘
. showing justification for the imposition of such a restraint,”*2! .
' In Healy v. James the Court said that the interest of the college in = T
“preventing disruption” might justify prior restraint; but the same
: ﬂ “heavy burden” of justification applies to prior restraint on the college

t16. 380 US. 51 (1965) (setting onut procedural safeguards for, a- svsth of state

censorship of movies), "

t17. Riseman v. Schogl Comm'n, $39 F.2d 148, 149 (Ist Cir. '1971). In Vail v.
< Board of Educ., 354 F. Supp, 592; 599 (D.N.H. 1973), the district court approved in

principle prior \rul(w by school ofhuals The Vail case is now on appcal to the RS
First @jrcuit, aner the decision in that "case should clarify the rule in Riseman. -
H18.- 160 F.2d 1355, 1357 (7th Cir. 1972). % :

“119. Id. at 1358,
: 120, Bantam Books, Inc. v. Sullivan, 372 U.S. )8 70 (l()7‘§) See Near v. anesota,
. 283 U'.8. 697 (1931).
121. Orgammtmn for a Better Austin v. Keefe, 402 US. 415, 419 (197l)
%
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(ampus‘ Thus,seven though the Supreme Court greatly- disfavors

prior restraints on the exercise of First Amendment rights, it has not

ruled that all such rcstr.untl,"lrc unconstitutional per se. ‘There might
be, as the Second Circuit noted in quoting the Supreme Court in Nea

v, Minnesota, “exceptional cases” that would justify a “previous

restraint,”’123

The courts of appeal that have approved the prln(lplc of prmr re-

view have recognized the heavy presumption against its constitution-

#ity.' FThe Fourth Circuit's decision in Quarterman. makes it clear ‘
that the special circumstance under which school authorities can justify -
prior restraint occurs when the school can “reasonably. forecast sub-

stantial disruption” of or material interference with school activities”

! on account of distribution of printed raterials.’? To establish a »
“reasonable. forecast,” the school must show ‘‘substantial facts which
reasonabl{ support a forecast of likely disruption’;'2% thus a prior re-
straint based on a geneml fear of dlsrupnon cannot stand. .

1t seems that the state's recognized interest in mammmmg “order and
discipline in the schools, when combined with a “reasonable forecast” (
of substantial and material disruption would support in pripciple a '
regulation xequnmg prior review of student publications. The Fuji-
shima conclusion that Tinker, when combined with Near, compels a
rule against the coristitutionality of regulations requiring prior réview
and appr()».ll of student pubhc.mons is not compelling.!??

If a prior-review rcqulrement may be imposed, the procedural pro-
tections the courts rcqmre to make the re(]mremem valid are unpor-
tant. Before prior review can be fhstified in the school situation,

Jeasonable [orecast” of substantial disruption’ of or material mverfer-
ence with school activities must be present or the school must specific-

“ally intend to prevent only the distribution of unprotected content. A
regulation allowing prior review of such unprotected materials must
“...contain precise criteria sufficiently spelling out what is forbidden

T80 th.lt a‘reasonably intelligent student will know Wwhat he may write ‘

\ ¢, what he may not write.”*** Terms of art such as “libelons” and
obscene, if used in a regul.mon, are not “sufficiently precise and —
understandable by high school studems arid administrators . . . to be
acceptable criteriat"1?
v Even if the priorrestraint scheme precisely defines what may not
““be published or distributed, it is invalid unless it meets the strict
proceduril safeguards required by the Supreme Court in Freedman v.

s ] P ) .
192, 408 U.S. 169, IR1 (1972). . ' _ C e
123, Eisner v. Stamford Bd, of Educ,, 410 F.2d 803, 806 (2d Cir, |‘)7l)
124 S('e','r.g..' Baughman v, Freiecnmuth, 478 F.2d 1345, 1348 (4th Cir. l‘)7‘3)
125, 453 F.2d 54, 58 (dth Gir. 1971 . @ “
126, Id.at 59, ° ’ '

127, Fumhmm v. Board of Educ., 460 F.2d 131‘3, 1357 (7th Cir.61972).

128, Baughman v. l-yummuth 1/8 F.2d I‘H» 1351 ¢tth. Cir. 1973).
129, Id. at 1350. oS

P . )
I
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Maryland ¥ "The Fourth Civeunit, in Baughman, has trmsl.ltc(l these
requirements for use in tlie school environment as follows:

() A definmtion of “Distribution™ and its application to different kinds
of matctial; ¢ ) '
) Prompt approval or disapproval of what is submitted; :
13) Specification of the effetd of failure to act prompth; and
, T h Ancadedigte and prompt appeals 'pmtcdur('.liﬂ

The Supreme Conrt nught find even a per{ect prior-review rule -
fmpcrmlsslhlc Ina (onunmnp: system of” prior review, it may be very,
difficult th prove o constant “‘reasonable forecast” of diSruption as
opposed to a general “yndifferentiated fear” of (lisnﬂnpnon. More im-
portaiit, the possibility exists-that even the best rule of prior review
will disconrage the exescise of protected First Amendment freedoms by

-~ many students unwilling to risk submitting materials or to challenge
an adverse decision. This possible dampening of the expression of
prottctcd frec(loms may ontwelgh the school’s interest in constant pre-
vention of fikely dist uption, especially when the school, without prior
review, can effectively control disruptive condnct by pumshmg viola-
tions of 1easontable school Tegnlations as they occur.

- 3

GONTROIOF SCHOOT -SPONSORED PUBLICATIONS”

- :

The limitations on school control of non-school-sponsored pnblica-
tions just reviewed apply generally to stn(lent ,publications that are

- school sponsored and finaneed, such s the student newspaper,.literary
magazine, or yearbook. The cases have established that practically no
. editorial contrel flows from the fact that the school or university spon-
sors and=finanées studeant publlcmons School officials can require
» student editors to comply with state laws rcspC(tmg libel or obscenity
and reasonable school regnlations gmermng student condnct. But
they cannot control or prohibit content that is “controversial” unless™
m.ltcn.ll and _substantial disruption” of school discipline and order is
- likely to resnle.rs® :

Most' cases m\olnng S¢ h()ol ssponsored public itions have arisen from
stn(lcut (hnll('ngcs to _school censorship of written matdriads. As the
cases below indicate. the conrts have ruled-in favor of the challenges
and against claims of editorial control of school- sponsorcd and fi-
nanced pul)ll(.m()ns
TE3 3R LS O (1967) .
130, 7% F2d 130 1351 «lth Cin, 1078 P
132, The Americau Civil Liberties Union makes the followmg rccomm(ndall()n on

*  student pubilications:
Neither the facutty advisors mor the principal®should prohibit the publication
= o1 disuibution of material except when such publication or distiibution would
dearly endanger the health o safets of the students, or dearly and imminenty
threaten to disrupt the educational process, or might be of a libelous nature,
[Averioas G Laiserites USION,  ACADEMIC FREFDOM IN ' THE SFECONDARY
< Senoors 11 (1968).]
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The first litigated challenge o schiool _control over. student editorial
comment involved s canpus cditor who ‘was expelled tor printing
“censored*” over the space where an editefial he had been told not to
publish would have appeared.'* The planned editorial praised the
state university president for supporting academic freedom for univer-
sity students and. criticized the governor. The dismisal was held o
be an unconstitutiona! limitation sf the editor’s Fitst Amendment
rights. ' ,

In a more récent case, the president ot a predominantly black col-
lege announced permanent termination of school tunding of the stu-
dent newspaper after-publication of an editorial that opposed the

. increased admission of *white students and advoeated i policy of blatk .
separitisi. ' Abso, the editorial staft had adopted a policy of rejecting
white students as statt members tor the paper and retusing advertise-
ments fronr white merchants. The president tpund the editorial com-

. * mentgand the paper’s policies “abhorrent, contrary to the university
policy, and incomsistent with constitutional and statutory guarantees
of equality. . .. The school argued that because the termination of
finaficial éupp(m wis to be permanent, the termination did not
amount o censonship or unconstitutional curtailment ot student ex- -
pression. Students remained tree to write, publish, and distribute on
campus a non-school-sponmsored ‘newspaper. R

The court of appeals rejected these arguments, stating,
’ -~

- [A] college need not establish a campus newspaper, or if a paper has a
been established, the college may permanently discontinge publication for

easons wholly unrefated to the First Amendment. Buu if a college has a -

student newspaper, its publication cannot bee suppressed because ¢ollege

officials dishike its editorial comment. ., . .

.. Censorship of constitutionally protected expression cannot be imposed

by suspending the editors, suppressing dircalation, requiring impiimaar of : .
controversial antides, exdsing repugnant material, withdrawing financial

support, or asserting any other form of censovial oversight based on the .
‘institution’s power of the purse 133 )

Nothing indicated that the editorial comntent had cattsed any «lisrup-
tion of the school’s operation; the termination of tunding resulted
prinmarily from the president’s “displeasure with the editorial policy,
and this dlearly did not satisty the Trmker disruption standard,”" 14

’

v o o—e—- .
1330 Dickes v Alabama State B of Educ, 273 b Supp. 613 (M.D. Ala. 1967, o
“his action was Later disinissed when the isue hecane moot because Dickey had
namferjed to another college and was no longer interested i feturning to the

® ongmal campus, Trov State Univ. v Dicker, 02 F2d 515 Gth Cir, 1968). )
; 130 Josner v Whiding, 477 F2d 156 chh G 1978 See alo Antongtli . Ham-
mond, 308 . Supp. 1329 (D Mass 1950y, and American Givil Fiberties Union of N
Va v. Radford College, 315 F. Supp. 893 (W.D. Va. 1970)
135 Josner v Whinng, 177 F2d 156, 160 (kth Cir, 1973).
136, In Josner, the court of appeals also ovennuled the district cournt's conclusipn N
that the school’s action was pustified becanse the Campus Lelio was a “state ageney”
and could not legally spend «tine funds to advodate raaal segregation. The Fourth
Circuit concluded that even tf the paper were a state agenay, it would not be .
o , ) 33 . .
43 o

e . L




e

“only in the “most extreme casés,” for“to stifle speech

.
© . I
v ) .
o

.

. . . . .
- In another school censorship case, Bazaar v, Fnr{\ime,"” the Fifth
_Circuit Court ruled”against a university's atternpt to prevent publica-
_tion of a student. literary magasine because it contained' two student
short stories that were considered objectionable becausg of the “earthy

_ language™ and their subjects—interracial love and black pride. The

court conchided that neither school financing nor a statement identify-
.ng the magazine as a university publication was sufficient * to
equate the University with a private publisher. and endpw it with ab-
solute arbitrary powers to decide what can he printed.”}* Reviewing
the case law concerning school-supported publications, the court found
thit . . . the courts have rcfused to recognize as’ permissible any
regulations infringing free speech when not shown to he necessarily
related to theapaintenance of order and discipline within the educa-
tional process.”1¥% o . . . A :

The need to satisfy the Tinkex burden of material and substantial -
disruption applies in the same way to high school regulutid‘ns of school-
sponsored student publications. In New. York a high schdol principal
impounded undistributed copies of a student literary maga ine because
he found it obscene.'# The district court rejected this action, finding
that the material was not obscene under the definition of obscenity for
minors ander state law. In the absence of “obscene™ miaterials, the
principal could not prevent distribution olf the publicatiot without an
overriding justification that, would satisty the ‘“‘substantigl digruption
and material interference standards” of Tinker. .

School officials have‘also argued that censorship of schaol-sponsored
student ptiblications may. be justified when the objectionable content .
may be detrimental to the public confidence and good will enjoyed by
the school. The Fifth Circuit Court in Bazaar v. Fortujpie concluded
that such a justification for curtailing, free speech would be applicable
‘ K merely
because it would draw an adverse reaction from th majority of
people . . . would be to virtually read ‘the Pirst Amendment out of
the Constitution. . , "1 Although potential danger to the public’s

confidence in a schoolsystem is not enough to justify Akensorship, on
. N .

- © e e e 2 e

. : . ’ o g
prohibited from “expressing hostilitn to racial integrations . (A77 F.2d at 461),
For further discussion of the student newspaper as a state agency. see Arringtan
Vol avior, 880 k- Supp. 1348 (M.D.N.C. 1976, * v ‘

197, 476 F.2d 570 5th Cir, 1978), - ‘ N~
L1380 ac 3T . oo
139, 14 oa 570 (footnotes omitted),  * B " ~
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Hh. Koppel oo Tevine, 345 k. Supp. 456, (ED.N.Y. 1972). “See also ‘Thonen v.
Jenkins, 191 F2d 722 cdth Civ. 1973), in which the editor of the student newspaper
was expelled becanse he printed a “four-letter” vulgarity fn a letter criticizing the
president of his universits. The Fourth Circuit affirmed the district court’s decision
that the expubsion violated the audent's First Amendment rights. The university's
belicf that the idea was “offensive o good tfli((‘” (()lll'('i not ‘il}'f(”\' the curtailment

of First Am(‘ll(hncmﬂ1i|)cx(it'\4~ . . B o .
Tz 4767 F.2d 570, 579 (5th Cir. 1973), rehearing, and- rehearing granted en banc
(Mav 9, 1073, S C . -
| o
. 34, R g
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rehearing en banc the court allowed the university te print on the
Student inagazine’s cover a (llsd.umcr st.mng “This is not an official

publication of the University.” 142
If \a student publication is part of a journalistic laboratory, t
types. of permissible controls may be greater than the mere requlre-

“ment that libel.and obscenity Iaw; be observed. For ex1mplc such a

vehicle could be limited to student work and the writing limited to
ussigned topics. However, a claim that a student publication is soleky
an “edlicational device” and therefore subject to greater school control
mut be proved. The*court will look closely to see whether faculty

direction and advice is actually given in wrmng and publishing the

materials. If this type of control does not exist and the publication is
in fact an open student forum, then the school will not be able to
regulate the pubhc.mon as it could a product of a ]ournahsuc lab-
oratory. Regulation of student expression will not be upheld “

merely because it comes labeled as ‘teaching’ .when in fact little or no

teaching [takes]- place.”143 ‘ —_

" The limited control a school may exercise over a high school news.-

paper that serves as an open.forum for student opinion is itustrated
by the decision of § New York federal district conrt.'** The court up-
held the.right of students to buy space in their student newspaper to
express opposition to the war in Southeast Asia, an unpopnlar political

position in the school at that time. The principal had prohibited the

advertisement on the basis that it did not deal ‘with school-related ac-
tivity. “The court declared that the First Amendment guarantees the
students’ right to pubhsh their paul advertisement. in the school paper
and noted that earlier issués of the paper had contained articles on the
war and other non-school-related activities. This case indicates- that
when a student publication is nsed to communicate both general in-
formation and the concerns of the student body, the school cannot
censor what is printed on the basis that the subject is ‘controversial or
not a concern of the school.

The courts have further dealt with whether school authorities can

limit access of students and nonstudents to school-sponsored publica-
tions. If the publication iy an.open student forum used to communi-
cate genenf information and concerns of the student body, the school
cannot himit access to the forum, even to avoid mntrmersv embarrass-

ment, or the difficult judgments on materials th.\t may be unprotect’ed

O
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speech; such as libel, obscenity, or speech hkel\ to cause “substantial
disruption:"143 ) L $

. ’ ¢ : . L
el »

142, Bazaar v, Fortune, 189 F.2d 225 (5th Cir, 1973). ’ CoT v

143, Trujillo v, Love, 322 K. Supp,. 1266, 1271 (D, Colo. 1971). -See ulm Bazaar v.

Fortune, 476 F.2d 575 ?’)lh Cirs F973), and Zucker v, Panitz, 299 k. Supp 102, 103
(S DUNLY. 1969). .

I+, Zucker v. Panits, 309 I, Supp 152 lSl) NLY, 96‘)) . - :
145, See Lee v, Board of Regents, 41 F.2d 12357 (7eh Cir. 1971), and Zucker v,
Panitz, 209 F, Slf]r}), 102 (S.D.NY. I!Ni{i). See Barron, dccess to the Press—A New
First Amendment Right, 80 Harv. L. Rev. 1611 11‘1967) . ‘o

4
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Whatever the school's rights to control school publications, suspen-
sion or exptilsion of a student for violating a rule on publications
seerns unreasonable except in extreme cases. If the school has authority
to discipline a studeiit for violating such a ruléy removing him from a
position that has responsibility for the publicatian would seem to be a
more effective and appropriate form of control than suspensionor
expulsion. This was the action recently taken at Vassar Gollege when
the yearbook editors attempted to include both pictures of nude stu-
dents showering :mtl engaging in sexual intercourse and a senior-class
history said to be “full of libelous statements, pictures of nude stu-
dents . . . that were clearly obscene and could cost us a libel suit?”
The studefits were removed from their positions, and the objectionable.
material was deleted. The students have not yet challenged their-
removal.1® - )

. . 1

WEAPONS ON $CHOOL GROUNDS o .

“"$chool boards, in discharging their responsibility to haintain orderly
schools, may forbid students to bring onto school grounds weapons
or instruments that might be dangerous to-the ‘passessor or other stu-
dentsk A student who knowingly violates such a rule may be
suspejded or- expelled. One satisfactory school board regulation on
weapons provides as follows: SR h

I3

A student shall not knowingly . possess, handle, or transmit any object
that.can reasonably -be considered a weapon (1) on the school grounds
during and .immediatelv before and bninediately after school hours,
(2) on the school grounds at any other time when the school is being used
by a school group, or (3) off the school grounds -at any school activity,
function, orgvent. * z

This rule docs not apply to nornal school supplies like. pencils and
compasses but does apply to any fircarm, any cxplosive including fire-
crackérs, any knife other than a small penknife, and other dangerous objects
of no 1casonabie use to the pupil at school.t44

If a teacher or other school official finds a studént with a dangerous
quegt, he can require the student to gtlrl'en(ler the object and, if
necessary, use force to disarm him.  In a case involving. n student who
refused to surrender a pistol, a Texas court noted that a *eacher has
not- only the right to remove . dangerous abject from a student but

Rl

116. News angd Obserser (Raleigh, N.C)), April 4, 1975, afd2, col. 1.

147. Such rules have not been §§'ni(ms'|y 'quesljono&‘fﬁﬁé}'. e.g., Breese v. Smith,
S01 P.2d 139 cAlas. 1972y C N \' “\
118, R, Pray & J. CUMAINGs, S1UDENT SUSPENSIONS AND  EXPULSIONS: PROPOSED
Sepoor, Bowo Coprs 21 (1970). Such a rule would presumably encompass the
situation faced by a recent Hlinois court in which a sixth grader beat an-
other with a vardstick while the teacher, was. out of, the room. In holding the
teacher not liable for negligence, the wurt declared that a “yardstick in a classroom
canmot be considered an inherentdy dangerous instrumentality.”  Clay v. Chicago
Bd. of-Educ.. 318 N.E.2d 153 (Tli. App. 1974). .

' . : , . &
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also the duty to do so when the saféty of students or school personngl
might be threatened.! . .

An Ilinois court held that a student’s rights had not been violated
when a school official, acting on anonymous information that the
student had a gun, asked police officers to disarm him.!30 ‘

© Under certain circumstances, a student may bring a weapon to
school, but only under close scrutiny. For example, students in ROTC
or other school-sponsored activities may possess weapons. The use of
the weapon, howeyer, must bé properly supervised, as a Kentucky
court noted in finding a tdicher liable for injuries sustained by a pupil
4 (from the discharge of a gun used during a school play. The teacher
\hadﬁiirected the use of a gun and “live, blank” ammunition, but had

got supervised. the preparation of. the ammunition or inspected the

eapon after it was loaded.!®! . .
. Primarily because of the increased violence in schools, some states
- have made possession of weapons in school a criminal violation. For
example, a North Carolina statute makes it a misdemeanor, punishable
by $500 hne or six months’ imprisonment, or both, for any person to -
possess any specified weapon, openly or concealed, on school property .
"uri‘lcss used solely for educational or school-sanctioned cerémonial pur- -
poses.'** The prohibition applies to all levels of education, to both
public and private institutions, and to all property owned, used, or
operated by the school board. , -

! ’

DAMAGE OR DESTRUCTION OF ScHOOL PROPERTY ~ ’ '

The maintenance and preservation of school property are legal
duties of the school board. In carrying out this responsibility,
the school board may adopt regulations prohibiting misuse of and
damage to school property; suspension’ or expulsion is a permitted
sanction in extreme violations of these regulations.

The type of discipline a school may impose for damage to school l
property depends on the circumstances. Accidental damage or de
struction is not basis for suspension or expulsion. Everf damage caused’

by a student’s carelessness or negligence does not justify depriving him
of school attendance.'® Similarly, such minor injuries to property as
. carving on a desk top, writing on a wall, or even ripping a page out: .
of a school book do not warrant suspension or expulsion; thus the
school has no authority to' impose these sanctions for such offenses."
. ‘

149. Metcalf v. State, 21 Tex. App. 174, 17 S.W. 142 (1886).

150. In Re Boykin, 39 11, 617, 237 NE.2d 460 (1968).

131, Wesley v. Page, 514 S.E.2d 697 (Ky. App. 1974).

152. N. C. GEN. StaT. § 14-169.2 (Supp. 1978) . 2

153. Holinan v. School Trustees of Avon, 77 Mich. 603, 43 N.W. 996 (1889);

accord, Perkins v. Indep. School Dist.. 36 Towa 476,09 N.W. 356 (1880); and State
] v. Vanderbilt, 116 Ind. 11, 18 N.E. 266 (1888). See generally ‘Goldstein, The Scope

and S‘oyrre.v of School Board Authority to Regulate Student Conduct and Status:

A Nonconstitutional Analysis, 117 U. Pa. L. Rev. 373, 402-3 (1969) .

+ W“
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But if a student willfully, destroys school property, he may be expelled
under certain citcumstances.! When the destruction is serious and
premeditated, as in arson or major vandalism, the school board may
suspepd or expel the student or even swear out a warrant for his arrest.
‘ PnJgnt;ll responsibility laws are another device for dealing with-
vandalism of school property. These statutes make parents liable for

willful or malicious property destruction committed by their chil-

dren'% and they apply~whether the damage is done during or after

. school. 1 Most of these laws were passed in~the late 1950s as a deter-
reiit to school vandalism. ¥ Courts have’ interpreted them_ strictly,!™

on thé bysis that thev are contrary to the common law, but have up-

held them, 15
A .

o .
PFRSONAL APPEARANCE ‘ ) N ' ~ \
o Historically, schools have exercised strict control in matters of stu-
dent dress and ‘grooming. "In recent years, however, s long hair,
beards, and mustaches became fashionable for men and® unconven-
tional clothes became the standard, for young people of both sexes, .
school swstems frequiently have found themselves in court defending
the validity of student dress codes against challenges by students and \
their p:xrcms.' In a’multitude of law suits, students have argued that '
~ the United States Constitution guarantees them the right to determine
for.themselves the length of their hair aud the manner of their dress.
¢ School systems generally ‘have denied that school ch’ildren have such a
134, Palira Bd, of Edac. v. Plansen, 36 N.J. Super. 567, 133 A.2d .393 - (1959), .
See nho N Rev, Stan § 18A-37-2 (Supp. 1974) . which declares thag "willfully ,
~causing or attempting to Guuse, substantial damage 'to school property” is a valid
basis tor suspending a-student, 5 "
195, See. e, N.J. Rev. STar. § 18A-37-3 (which does not require property de-
struction to be willful or malicious) 7 N. C. Gen. Srar. § 1-338.1 (1969) .
136, Patmvra Bd. of Educ, v. Hansen, 56 N.J. Super. 567, 153 A.2d 393 (1959).
* 157. Colmey & Valentine, Stop ‘Tandalism” witl Parent Responsibility Laws, 145
AL Scnoot Boo 1.9 (1960) . See generally Note, The Towa Parental Responsibility
Aet, 35 Tows L, Rrv, 1037 (1970) 5 Note, o Constitutional Caveat on the l'irarious
FinQiliy of Parents, 47 Nomre Daste Law Ryv. 1321 (1972) . .
198 Ser, ¢, Lamro Indep. Consol. School Dist. v. Cawthqne, 76 5.D. 106, 73
N.w.2d ;337 (199%). Nee also Allen v, Chacon, 449 SW.2d 289 ¢Tex, Civ. App. 1969),
in which the conrt enjoined @ suspension based on a board regulation tequiring
pavment in full ot damages to school property before readmission to school. The
. court tdund ghar the school had not )follm\‘c(l its u)\'n l)()licy of ;;lking.,& parents’

tinanaal conditions ito accouttt, . . |
199, See. e Droe Sortelt, 20 Md. App. 179, 315 A2d 110 (1974); Geperal Ins. Co.

\

ob Amcrica s 7 Faulkuer, 239 N.Co 317, 130 SE2d 645 (1963). But sce Corley v, T
Loewless, 997 Ga, 745, 182 S.E2d 766 (1971), in which the Georgia Supreme Court
stinck down “that state’s parental vicarious lability statnte as violative of the duer .

- process clanse of the Fourteenth Amendment. The court noted that similar statutes | .
upheld in other states provided tor onbly limited recovery and were intended as -

penalties to aid in controliing juvenile delinguents, while ‘the Georgia statute al-
lowed anlimited recovery of property and personal "injury damages and was not -
intended as acpenaley, °

’ . '
- . .
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right and have argued that even if such a right exists, it must yield -
to the state’s overnding interest in operating the, public schools. ‘
Unfortunately, atter enormous expenditures' of time and money by
students, parents, school officials, and state”and federal courts, uniform
rules on the degree to which school officials may regulate the grooming
and dress of public school students do not exist.  Matiy courts have
accepted the student arguments and sharply restricted the power of
schools to govern student. appearance, but many have upheld the
schools’ authority to regulate student dress and grooming extensively.
The Supreme Court has cohsistently and frequently refused to hear
cases dealing with student appeatance and thus has left standing con-
flicting lower court opinions.1% (I()mcq_uéntly, in answering quesiions ]

<about sctools’ authority to control student appearance, one must first

ask, Where do you live? ’ : / B
Hair Codes ' : .
7 s .

The most {requently litigated issue in student appearance cases con-
cerns the regulation ‘of hair length on male students. Five of the ten
circuits of the United States Court of Appeals (First, Third, Fourth,
Seventh, and Eighth) have ruled that students have constitutionally
protected right to choose their‘own hairstyle,’! and this right extends
to all school activities including athletics. % However, these five cir-
cuits have not agreed on the constitutional basis of this right.

The First Amendment's guarantee of free expression,'™ the Ninth
Amendment’s gllfnrzllltce of the right to privacy,!®! and the Fourteenth
Amendment's guarantee of due process and equal protection'®” have
all been used to provide the constitutional underpinning for the right
of male students to wear long hair.!* While this right i not absolute,
160. See, v.g., Holsapple v. Woods, 300 F.2d 49 (7th Cirye cert. denied, 95 . Ct.
183 (1974) (striking down school grooming code as an unjustified infringement
of students’ constitutional right to wear hair at any length): Karr v, Schimidt, “460
U8, 609 (en bano), cert. denied, 100 5,089 (1972) (upholding school grooming
code and setting out a rule that+in pul)liv‘: schools dress codes are constitutional

| per se). «

F.2d 1069 8h Cir. 1971). No opinion cot

1615 Ser, g, Fi Cireuit (Maine, Mass, N.H. R
F20 F.2d 1281 (Ist Cir, 1970y 1 hird ('Iir(nil Del, X
B, 459 F2d 339 (3d Cir. 197 Fourth (:il'('l)/( (Md., N.C., S.C., Va, W. Va),
Massic v, Hennry, 135 F2d 779, (ith Cir, 1972)7 Seventh Circuit (Ind,, 11, Wis),
Breen v. Kahl, 19 F.2d 1034 (7th Cir, 1969), ghrt. denied, 308 U.S, 987 (1970); and
Eighth Circuit o Ark., fowa, Minn, Mo, Neéh,, N.D., S.D), Bishop 1. Colaw, 450
‘erning long hair on male studenls was
found for cither the Secongl Chicuit (Cond,, \1/\4 or the circuit for.the District

/ P.R), Richards v. Thurston,

of Columbia, \
162, Ser Long v, Zupp. 476 F.2d 180 ¢fth Cir. 1943) (per curiam).
163, See Breen v Kahl H9-F2d 1034 (7th Cir. 1969) (constitutional right found
in the penumbras of the First and Xinth amendments). .
164, Id. . Lo

.

T163. See, eg., Swall v School, Bd., 139 F2d 339 (3d Cir, 1972); ,and Richards v.-
~

Thurston, 424 F.2d 1281 (lw Cir, 1970).
166. Mr. Justice Douglas hits concluded that “one’s hair style, like one's taste for
. . N

. ¢ 39
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it has sufficient constitutional magnitude for these courts to require
school systemns to meet a substantial burden of justification to regulate
student hairstyles.A%? Vo S

Absent a showing by the school system that long hair creates “‘sub--
stantial and, material disruption” or healéh or safety hazards, or Sub-
verts the basic purposes of the school program, a hair-length regulation
is constitutionally impermissible in the areas served by these courts.1%8
Eveén in these limited circumstances, the school official must try to use

. other ways to prevent disruptions before he may-ordesa_student to

shear his locks.’® Thus, in the states within these féderal jurisdictions,

a school hair code is presumed invalid unless the school demonstrates

with specific evidence that long hair is “distuptive” or hazardous.
In four other circuits, however, (Fifth, Sixth,’ Ninth,-and Tenth)

federal courts of appeal haye.ruled that students have no constitution-

ally protected fundamental interest in their personal appearance, and
any interest they do have is so insubstantial that it is not cognizable in
federal courts and therefore is subject to state and school regulation.!?

food, or one’s liking for certain kinds of music, art, reading, or recreation, is
certainly * fundamental in our constitutional scheme—a scheme lestgned to keep
government off the backs of people.” He considers deciding about the length of
one’s hair to be among the fundarhental rights retained by the pcople under ‘the
Ninth Amendment. Olff v, East Side Union High School Dist., 445 ‘F2d 932
(Oth’ Gir. 1971). cert. denied. 404 U.S. 1042 (1972) (dissenting opinion). ‘

167. The Seventh Gircuit has concluded that although one’s interest in appearing
as he chooses may be of a much lesser magnitude than “a fixed star fn our consti-
tutional constellation,” when violation of a school grooming code could result in
depriviug a stydent of his opportunity to obtain an education, the school must

" meet a substantial burden’ of justification. Holsapple v. Woods, 500 F2d 49 (7th

Cir’ 1974). Compare Millet v. School Dist. No. 167, 495 F.2d 658 (7th Cir. 1974),
in ‘which the court of appeals upheld the dismissal of a male school teacher because,
inter alia, of his inode of dress and his beard. Thé court stated that “‘the consti-
tutional interest which plaintiff seeks to vindicate is not of the first magnitude and

- the impairment, of that interest is a relatively minor deprivation at best.” 'Id. at

665. See generally Ham v. South Carolina, 409 US. 524 (1973), in which the
Supremie Court concluded that a trial judge's refusal to question potential jurors
as to their bias against beards did not reach the level of a constitutional. violation.
168. See, e.g., Holsapple v. Woods, 500 F.2d 49, 52 (Tth Cir), cert. denied, 95
S, Gt 185 (1974); Massic v. Henry, 455 F.2d 779, 783 (4th Gir. 1972): Bishop v.
Cerinenaray 355 F. Supp. 1269 (D, Mass. 1973). . t

169. See, eg.. Massic v. Henry. 455 F.2d 779, 783 (4th Cir. 1972), in which the
court rejected the school officials’ arguments .that a hair code was justified because
of the disruptive reactions of others to long hair on males and to ensure safety: -

,in shop and laboratory courses. The Fourth Circuit panel noted that-hairnets
“would prevent the safety hazards in shop and lab and that school officials should -

work for tolerance of freedom of choice in order to defuse the adverse reactions of
others. 7

. 170. See, e.g., Fifth Circuit (Ala,, Canal Zone, Fla,, Ga., La., Miss,, "I'.exas), Karr v.
'Schmidt, 460 F.2d 609 (5th Cir) (en banc), cert. denied, 409 U.S. 989 (1972); Sixth

Gircuit (Ky, Mich., Ohio, Tenn), Jackson v. Dorrier, 424 F.2d 218" (6th Cirl), |
cert. denied, 400 U.S, 850 (1970); Ninth Circuit {Ariz,, Alaska, Cal.,, Hawaii, Guam,
Idaho, Nev., Ore., Wash), King v. Saddleback Junior College School Dist,, 445
F2d 932 (9th Cir. 1971); Tenth Cirgdit (Colo., Kan,, N.M, Okla, “Utah, Wyo.),

K *
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These courts have rejected not only the constitutional bases for the
right to determine one's personal appearance outlined above!'™ but
1 also claims that hair codes violate freedom of religion'™ and parents’
constitutional rlght to raise their chlldren accordmg to their own
values 113 !
ithin the geogra h|c boundanes of these four ]unsdlcuons school
systems need only ¢émonstrate that regulation of hj‘lr length is ration-
ally related to educational purposes—a burden ]usuflcauon not
K difficult to satisfy.1™
- The Fifth Circuit has determmed that, in public schools at the high
N school level.and below, sc 1 grooming codes are constitutional per se.
Federal district courts in that\circuit must dismiss a student challenge
k to’such regulations for failure\to state a cause of action unless the
.. student’s cgmplaint alleges that\the regulation is wholly arbitrary or
a discriminatorily enforced.1™ Thus;the per se rule would not apply to
) a regulation that required all males to have crew ‘cuts or to a regula-
" tion that was enforced only against black students wearing long
afros.!”® In those federal circuits that strike the balance in favor of .
nonarbitrary school regulations, however students may be able to at-
tack school halr codes succeSSfully in state courts on the basis that

w - . .
~ ‘ -

.

Precman Y. Flake, 448 P2d 258 (10th Cir. 1971), cert. denied, 405 US 71 (1972).
Mr. Justice Black agreed with this position, arguing that no direct positive consti-
tutional command protects student hair length and that federal courts lack power )
- to interfere with the way state- opcra(cd ‘puhlic school systems regulate schoolboys’ ’
’ hair length. Karr v., Schmidt, 401. US. 1201 * (Black, $'G. Justice for the Fifth -
Circuit, 1971) (ilenying cmergency motion to vacate stay of injunction pending
appeal). )
171. See, eg., Karr v. Schmidt, 460 F.2d 609, 614-17 (5th Cir) (en banc), cert.
denied, 409 U.S. 989 (1972), for a catalogue of the arguments against sustaining the
students’ claimed conm(un(mal right to choose'their own hair length on the grounds
of First, Ninth, and’ P(mr(een(h Amendment gndran(ecs
172 New-Rider v. Boax! of Educ.; 480 F2d 693 (10th QCir. 1973) (rejecting a claim
that 4 school regulation requiring Pawnee Indian students to cut their long, braided N
hair violated their freedom of religion). .
173. Hatch v, Goerke, 502 F.2d 1189 (10th Cir. 1974). ‘The Tenth Circuit concluded
that challenges to hairstyle "regulations lack ‘“‘constitutional substance” regardless
of who asserts them., The conflict between the grooming cede and the parents’
practices of child- rearlng do not involve "a sharp clash with comple(e and religiously

et

B founded concep(s of raising children.” . .
174, See Karr'v. Schml(lt t/OrF"d 609, 616 (5th Cir.) (en baric). cert. demerl
109 U.S. 989 (1972). .

172, Id. at 617-18. The Fifth Circuit Court imposed “this per.se rule to achieve
uniformity  among the district courts in the circuit and for reasons of judicial
efficiency. But see landsdale v. I'yler Jr. College, 470 F2d 639 (5th Gir. 1972},
in which the Fifth Circuit drew the line of pennissibility of hairstyle regulauon
between the. "high school door and the college gate,” concluding tRan an “adult's
constitutional right to wear_his hair as he chobses supérsedes the state’s right to

intrude.” . '
' 176, Karr v. Schmidt, 460 5F.2d 609, 617 n. 26 (5th, Cir), cert. denied, 403 U.S. 989 ~
(1972). N ’
- . ’ ) .
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~worn at school than in regulating hairstyles.!™ Less Jusnhcauon for- -

either state ((mstltunqn.ll OT st mnory law hmns the power of schools
to regulate student dppeal.mce s

-

Dress Codes - ‘

"Even those ¢ourts that have recognized a significant constitutionally
protected interest in one's pelsonal appeatance have held that school .
officials have broader discretion in regulating the clothing that may be ¢

regulating dress is required because ‘the infringement of ‘personal lib-
crty ‘is temporary, since It is limited to the time a student spends at
school. In ¢ontrast, the ‘effect-of a hair code remains with the student- '
24 hours a day, seven days a week, nine pionths a year.”!7® !
Despite this broader discretion, school systems may not regulate a
student’s manner of dress unless they can show that the regulation ‘is .

‘necessary to the performance of the school’s educational niissien. In

general, school dress policies that prohibit the wearing of pants by .
girls,™ dungarees or jeansi’®! or ‘any other general style .of cloth-
ing!** have been found to be imper missibly overbroad and unneces- -

'sary to prevent disruption and promote Academlc achievement.183

~

Saill, bikinis on girls and lomcloths on boys are mappropnate school-
house attire. 1% )

Schools may prohlblt uns(nmar), obscene, or scanty and suggestive
clothing,18 and “a certain degree of drbitrariness [will] be tolerated
to permit effective and speedy cnforcement” of such regulations.1%6
In addition, health and safety considerations may empower schools to
require tlmt students wear certain clothing when’ participating in spe-
177. See, e.g., Breese v. Smith. 501 P.2d 159 (Alas. 1972) (school hair-length regu-
lation impermissibly infringed s(m!mt\ right under Alaska constitution to exercise
his personal choice as to appearangee);” ¥urphy v. Pocatello Schogl Dist.. 94 Idaho |
32,480 P.2d 878 (1971) (under Idaho constitution, the ngh( to wear one’s hair in
the manner of his choice i is a pmuctcd nght of personal taste); Neuhaus v, Federico,
305 P2d 939 (Ore. App. 1973)  (school board not anthorized by statc statula} to ,
govern student hairstyles). -

178, See. e.g.” Richards vo Thurston, 421 F.2d 1281 (Ist- Cir, 1970), and (lo_pcland v,
Hawkins, 352 F, Supp. 1022 (E.D, 111 I‘7/3)

L 179, Richards v, Thuiston, 424 F.2d 1281, 1285-86, (1st Cir. 1970) . See Goldstein,

‘Bhe Scope and Sources of School Board Authority to Regulate Student Conduct

and StatusiwA Nonconstitutional Analysis, 117 U, Pa, L. Rev..373 (1969) .

180. See, e.g., Johnson v, Joint School Dist. Not 60, 95 Idaho 817, 508 P.2d 547
(1973); Scott v, Board of Educ.. 61 Misc. 333, 305 N.Y.S.2d 601 (1969).

IR, Sr( cg, Wallace v, Ford, 346 F.2d 156 (E.D. Ark. 1972); Bannister, v. Paradxs !
316 F. Supp. 185 (D.NHL 1970).

182, See, Lo Wallace v, Ford. 316 F.2d 156 (FI) -\lk 1972) (rcgulatlons prohxbxl-
ing “granny” dresses and tic-dyed clothing).

183, See afso Miller v. Gillis. 315 F. Supp. 94 (\l) 111 1969); Crossen v; Fatsi, 309

F. Supp. 114 (D. Gonn, l‘)/())

184, Graber v. Kniola, \hch \pp 960, 216 N.W.2d 925, 926 (1974),

185. Wallace v. Ford, ‘Hﬁ “. Supp. 156, 163-64 (E.D., Ark. 1972); Bannister v. Para-

dis, 316 F. Supp. 185, l88 89 (I)\ H. 1970). \ R e
186. Wallace v. Ford, 336 F. Supp. 156, 162 (E.D. Ark. 1972).

t
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cific activities—for cxnmple helmets for football players or hair nets

for students who are serving food or taking shop courses. Similarly,

wearing apparel that damages or (lestroys school property may be
: prohlbned 187 -

As in the cases .involving halrstyles courts in those circuits that
have found no substantial federal- qucsuon raised in challenges to -
groommg codes are very hkcly to sustain a school's dress code unless
it can be shown to be clearly unreasonable, .lrbnrar), or enforced in a~
dlscnmlmtﬁry~ manner.!® - Dress codes may still be struck down.im
these states, however, when state and federal courts find that in enact-
ing the regulations the school officials exceeded their authority under
the state’s constitution or szatutes.””

Symbolic Speech

- 4 »

Stu(lents ‘who have challcnged school dress codes have frequently.
.lrgue(l that their pelsonnl choice of clothes and hairstyle constitutes
“symbolic speech,” protected by the First Amendment. While this
argument has met with little success in the cases involving a student’s
gener.ll choice of clothing”and hairstyles,’® in cases involving such
items as armbands and berets courts have e accepted it.11 In these cases,
scourts have looked to the Tinker disruption standard in judging
" school dress codes.'*® They have struck down broad, general prohibi-
tions of clothmg that mnght be classified as symbolic speech' but have
sustained school regulations when it is demonstrated that they are

187. See Stromberg v, French, 60 N.DD. 750, 236 N.W. 477 (1931) (upholding school
prohibition of metal heel plates that damage the floor),

188, Sce, eg., Press v, Pasadena Indep. School Dist., 326 F. Supp. 550 (S.D.

Tex. 1971) (challenge to school dress code is a pmpcr case for federal courts to

apply doctrine of absention). - f
189, See, e.g., Alexander v, Thompson, 313 F. Supp. 1389 (GD. Cal 1970) (Cali-

fornia statute authorizing school boards to prescribe’ rules for discipline did not I

also atithorize them to refiulate diess and personal appearance of public school
studentsy; Johnson v Joint School Dist. No. 60, 95 Idaho 317, 508 P.2d 547 (1973)

tschool hoard exceeded its jurisdiction and authority by prohibiting female students

from wearing slacks); Scott v, Board of Educ, 60 Misc. 833, 305 N.Y.S.2d 601 (1969) .
(school board had no power to regulate student dress for reasons other than safety,

order, and discipline). X

190. See, e.g., Massie v. Henry, 435 F2d 779 (&th Cir, 1972), and Richards v.
Thurston, 424 F2d 1281 (st Gir. 1970). Courts usually have found that -one's )
general styvle of persondh appearance has sufficiént communicative content.” But see
Church v Board of Educ., 339 F. Supp. 338 (E.D. Mich. 1972

191 See, eg., Butts v. Dallas Indep. School Dist., 436 F.2d 728 (5th Cir. 1971)
(the wearing of blick armbands protesting the war in Vietnam was held to be
protected expressiony. |
192. See ‘Tinker v. Des Moines ln(lcp Conununity School Dist., 393 U8, 503 (1969); '
see also text accompanying notes 22-35 supra. .

1937 See, e.g., Wallace v. Fovd. 346 F. Supp. 136, l(i-t (E.D. Ark. 1972) (gencral
prohibition of shirts with symbols and slogais on them held o be unconstitu-
tionally overbroad in violatiop of First Amendinent).

43
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necessary to plc'\'cgm( substantial and material disruRtions of school
AN , . o ! LEN a“

éperations.!™ , P T o o
Y -~ Dy
. d A} .‘ ! . . ¢ . ™
ScHOOL IASCIPLINE BASED ON THE MARITAL . &

- 2]
- OR PARENTAL STATUS OF STUDENTS

. [ ’
The question whether school authorities may discipline students be-
cause of their marita] or parental status has caused confusiop and dis-
— agreement in the schools and the courts for many years’ As one com-
. meatator aptly phrased_it,‘ T ol M
When teenagers combine wcddalg bells® with school bells, resulting

Coinmotion may soimnd like fire dlarm bells to superiritenddhts and boards
of education. - o ‘ . v

)

The chaos and confnsion-increase in intensity for both puplls and educators

% : when wedding rin{is, engagejnent rings, and tecthing rings are exchanged
, at the same tifhe 105 . , : = ‘
_ This sectioggwill discuss the case law that has.grown“out of this chaos,
o and,confusion. - . : o
e ) ~ ,
* . . P ) -
MJrital Status , ’ o -, : C
. : ’ 3 ' "v :

Compulsory Attendance

. The stiate can 'clearly. compel children te attend school. In several
cases, however, courts. have been asked whether married swﬁﬁlents are
subject to compulsory attendance statutes. The consensus of the re-
ported cases is that martied students are emancipated and therefore
no longer amenable to compulsory attendance laws!¢ unless the statute
,specifically requires their attendance.!® Most state legislation that

, — = —

194, Sce; e.g., Melton v. 'Young, 465 F.2d 1332 (6th Cir. 1972), cert. denied, 411 US. -
931 (1973) (high school ‘student’s snspension for wearing Confederate flag on his
Jjacket did not ,\'inl;nc'lhc Constitution -in view of the racially tense situation ‘at

“school and in the contmunity): Hérnander v, School Dist. No. 1, 315 F. Supp. 289
(1. Colo, 1970) (school conld prohibit the wearing of black berets when wearers -
had participated ins disruptive condugt and ‘berets were the symbol of such dis-
ruption). ) . ) '
195. Corns, Schobl Bells and Wedding Bells, 1 J. L. & Eotc. 649 (1972) -
196. See In” e Goodwin, 21+ La. 1062, 39 So. 2d 731 (1949); State v. Priest, 210
1.a. 389, 27 So.2d 173 (1946); -In re Rogers, 36 Misc, 2d. 680, 234 N.Y.2d 172
(19623, State v.:Gans, 168 Ohio St. 174, 151 N.E2d 709 1(1938), cert. denied, 359
. 1.5, 945 (1939), . ' _ A .
197. Although no statute has been found that specifically requires married students
1o attend school, a state probably has authority to nake suwch a requirement. But
- one conmentator has pointed ont at least two constitutionally protected exceptions
to this power: a state cannot compel school atfendance il the requirement would
prevent the breadwinher from supporting his family or endanger the health of a
. pregnant student. See Knowles Higl Schools, Marriage, and the Fourteenth Ameyd-
ment, 11]. Fam. L. 711, 718 (1972).1 :

* -
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specnally addresses the at((‘n(lanc;t of married students, however, ex-
empts them from compulsory attendance laws.1%8

Expuls/ons &nd Suspensions . ’ .

When schools have expclle(l or suspended students because they are
marriéd, they have sought to justlfy their agtion on "the grounds that
lt dlscounged teenage ma);[:l;ages reduced dropout rates, and prevented
- " “corruption” of other students by the more precocious married stu-

dents. Attempts to expel married students from the public school
pemmnently have been uniformly unsuccesstul.

In the reported cases, the courts have considered the issue of per-
manent exclusion only twice, and both cases were decided in 1929.19°
In one of these, the Mississippi Supreme Court emphasized both the
state’s policy-of encouraging education of its children and traditional

* public policy sttongly favoring marriage in finding arbitrary and un-
reasonable a school board regulation ‘that barred otherwise eligible
married students from attending public schools. The court concluded
that married students cannot be excluded from public schools unless;
immorality or misconduct potenu.llly harmful to the welfare and dis- &
ciplineg of other students is evident. Rejecting the’ school officials’
.lrgument the court found that other students would benefit from
association, with married students, * °

in h more recent case involving the United States Merchant Marine
+ Academy,”® u federal d‘lslrl(‘[ court ruled that the Academy could not
constitutionally- dismiss a cadet because he was married, even though
o he had agreed not to miarry w hile he was a student. The court con-
' cluded\[ha[ marriage is a fundamental right g,uar'mteed by the United
States \Constitution; therefore, the Acadéimy regulation prohlbltmg
cadet marn.lges was not justified by any compellmg governmental in-
terest. Finding no concrete evidence that the proscription on marriage
was factually related to academic or dlsaplm.ln necessities, the court
ordered the cadet reinstated. In summarizing the law on school ex-
pulsions a_because of marriage, the court stated:

[A] sthdent may not be expelled from ptiblic school simply because of his
maital status, without a factual showing of somge misconduct or xmmotahty,
and wighout a dear and convincing (lemomlr.m()n that the welfare or

198." Ser e, Frao Sove § 23200 (Supp. 1974). The Florida statute  exempts

married students and unmyrried students who are pregnant or have ‘had a child

out of wedldch from thé compulsory attendance requirement. It alfo provides that,

“ “these studdnts shall be entitled to  the e educational u\schlmn or lls

. cquivalent, ds other students,.but may ‘be dss:%ncd to a special clasq or program
better suited Jto thein special needs.”

S99 Nutt v. Board of Educ,, 128 Kan. 507, 278 P. 1065 (1929); McLeod v. State,
154 Miss. 168] 122 So. 737 (1929). )

- 0, . O'Neil A Dent, 364 F. Supp 363 (E.D.N.Y, 973).
- 45
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disdipline of the other pupsls o1 the school is injuriously affected by thé
presence of marred students 20t .

When school officials have removed married students for short’

periods rather than expelling them hecause of their married state, they
. have offered a second justification for their action. They argue that
the confusion und disorder caused by a student marriage—both to the
school and to the matriagé itseli—is greatest immediately after the

Jmarriage., It is (Iurlng this ‘difficult readjustment period, they argue, .

. that married students’ have the greatest influence. on other students,
and most need timg tq sgabilize their new mnrnage Thus, schdol of.
ficials coricTude, it js better for the student marriage and for the schoql
that the student be suspended for the period immediately after the
- marriage.
One state coyrt accepted this rationale and upheld the expufsion of
a student for the remainder of the term in which she became -mar-
riéd.2%®" Mast state courts that have ruled on this issue, however, have’
not approved even ;empor.lry suspensions based solely on the marital

status of the student.*™ For example, a school regulation that required’’

2 married student to withdraw from school immediately for one year
and then be reinstated as a :Eecmr student only, with the principal’s
permission was held to bé unreasonable and therefore void.” The Ken-
tucky Supr?;me Court ruled that the regulauon in ‘determining in
.uh.m(c that all tharried students must miss bne” year's education re-
. gardless of the individual circumstances, was too sweeping.*™

The Texas Civil Court of Appeals. overturned -the’ threegweek sus-
pensmn of a husband and wile, finding that “marriage along is not a
proper ground for a school district to suspend a student.”2% There was
no evidence.that the marriage had caused turmoxl or interference w:tb
the education of other students. .

" .

v 4 .
R!slr{('tions'(m Srh()()l Activities

i 4 ., k]

School regul.ltlons that exclude married students from extracurric-
ular activitiey have met*wjth greater success, at+feast when they haVe
been (h.lll*enged in court. Fll@se regul.mom are justified by school

201. Id. at 369, This stawement is dictum as it concerns state-supported public
cducation. However, in light of the itnportance the Supreme Court has attached
to the state-granted right to a’free public education, it is probablyv an accuraté
statement of the stanpdard that federal courts will apply in sintilar cases. See, e.g.,
Goss v, Loper, 958, (11.4729 (1973); and Brown v. Board of Educ., 347 US. 183, 493
195 4).

SO0, State ex rel. lh(unpsnn V. Marion Cev. Bek of Educ, 202 Tenn. 29, 302 S.W.2d
37 (1957, .

203, See, e, Board of Educ, v. Bentley, 383 S.\\'.‘.{d 677 (Ky. 1964);‘Carro\lllon-
Farmers Branch, Indep, School: l)i%l. v. ‘Knight, 418 S, W.2d 333 (Tex. Civ. App. 1967);
and Anderson v. Canvon Indep, School Dist, 412 $.3W .24 387 (Tex. Giv. App. 1967)
201, - Board of Educ. v. Bentley, 383 S.W.2d 677 *(Ky. 1964). -

205, Carrollton-Farmers Branch Indep. §chunl Dist. v, l\mgll! 4!8 SW 2/1 335
«T'ex. Civ. App. 19()/) - ) 3
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apthorities as negessany o discourage’ child marriages, to curb dropout
problems, aril to preserve’ studdent, imatsiages . by emphasizing basic
* education while giving the student more tume with” his spouse and
+  [amilv. The schools have alvo argudqd that these regutations do not
Tamount to . penalty on maniage ot {deprivation of education, because
extracurticular aetsites are o nonesential part of, eddcation, Uniil
recesfthy, the courts generally accgpred Mhese |usltiu.lunns and uphcld
the ex¢ lusion of married slmlcnl\ trom participating in extracurric ulai
actvities ®w ¢

. In the Last few years, federal and state courtes h.n(‘ reversed them-
selves, finding that stich 1estrictions are invalid ™7 These courts have
1cjected the argument that extracurricular attivities are a nonessential
part of puhh( cducation, hn(lmg instead that (hc“ y are “an integral and
complement. ne part of the togal school programg 2 The courts have
cmph wized that iestrictions.on plruupmon in extracurricular ac
tivities amount to a deprivation ot dn impottant element of a student’s
States granted right to an education®** and to an infringement of his
= comstitutional right to nuarital privacy.# ‘They have required, there-
fore, that the restrictions be necessitated by compelling state interest
in order to withstand court scrutiny 17 School systems faced with this
burden of justitication have not shown that student marriages produce
or contibule to student (h()')()u(s distuption of school operations, or,

the (()rlupll()n of slu(lcnls |1
Most cives involving 1éstrictions on extracurticular activities have

_ been brotght bys stin, male athletes who have been barred from’

p,lru(lp.mon i athletic programs 2 THe courts in these, eases lave
recognized that in _addition to the denial of a complete education
and the infringement ot marital rights, the reduced or denied oppor-
tunity to obtain a, college athletic s(h()hlrship ol ('lnpl()vmcn( as a
- professional .uhlvu-‘n sufficient basis for court “action. 2 Of course
the 1estrictions .|pr[\ to all married students; the courts have recog:
" nized that nnnpuuupnmn in" extracuiricular actiyities may deprive
. ‘ v . .
206 See, op, Cothtane v Board of Fdie, 360 Mich 380, 103 N 24 369 (1960);
State ey el Baker v Stevenson, 189 NF 2d 181 (Oho A\pp. 1962); and Starkey .
“Boavd of Fidac, T U tah 24 227 481, 2d 718 (1963) . . '
207 S Hallen v Mathas Indep School Dist . 358 Fo Supp 1269 (S.D, T'exas
1973y, uuwlul v ompot, BIF 20 92 Gth € 197H; Moran v School Dist. Noo 7,
130 F Supp HB0 D Mont 1970 Davis v Meek, 34 F, Supp. 298 (N.D. Ohio
I",_\ Holt v Shelton T b Supp. 821 (M D l(nn 1972) Bell v, lnm' Oak lnd(p
wchoot Dise .(), S WAL 630 Teks (i \pp I‘hl)

S S Daves N Meek S HEE Supp 29,301 (N D Ohio 1972
200 Neo Ih II vilbone Oak Indep School Dist, 507 S W.2d 636 (Tex Civ, :\p[[),
. a3 - . . '

210 See Holton v Shelton, 34 F Supp. 821 MDD, lmm 1972).
201 See Bell v Lone Oak hl(l(l) School Dist. 307 SW2d 636 < Tew. Cive \pp,

197 4y.

e Id ’ - : -

2% Ser, e, Holen o Mathis Indep. \(h(ml Dist . 338 F. Supp. 1269 (S.D.
Fex 1973y -vicate d ay moot, 191 F2d 92 h Cir, I‘,}-"’ M

24 Ser Motan v School Dist Noo 70350 F Supp. 1180, TIR2 (D Mont. 1972),
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- the nonathlete of ()i)‘lml‘lnllili('s tor cmplovinene, (oilcgc admission, or
* scholarshups, w hicle also e protecied student interests.2s
Clearly a student's muanital statas s an inadequiate basis lor restrict
ing his attendance o1 p:uli(ip'.nlmn i the full (‘(lll(.lti()ll.ll' program
offered by the public school, | .

< Parental Status !

e Excluding students, because ol then parental status s highly lies-
” tionalile and soon will be aelegated to thegrowing list ol 'rmpermis‘-‘
. sible reasons tor imposing school discipline. One objectionable aspecat
.ol thissarea of séfiool discipline is the clemént ol sex discrimination:
temale students have been the primarny recipients ol the discipline,
Such exdlusion trequently applies only o unwed mothers or, if it ap-

plies to both parents, 1y (.-n((n(cd prinmarily against the girl. Both sit
uations ate llegal. . . \ "
-Equal lnol('(li(;n atses ol state and tederal constitutions prohibit
singling out lenuile sudents,” and  tederal legislation prohibits the
practice onthe basis ol sex disaingnation, HEW - reégulations that ac-
compans Fitde IN of the Education Amendments ol 1972 provide that

“[a] reapient [of tedetal.moness] shall not apply_any ride concern-

ing a student’s actual o1 potential parentad, family, o marital status

discipline because ol parental status thit applies only to female stu-
dents or is apphied prinwyily against them is illegal and is hasis for,
terminating lederal funds, : ‘
Even il school rules that authorize pnnishment because ol the par-
ental status of students involve no sex discrimination, they are highly
suspect, Permanent exdlusion of students because they have ot will
soory have childien has been tound impermissible in light ol strong
, state polides.encouraging the cducation ot children#1" Temporary ex.
- “chision from or' restriction on school attendance based on parental
“status,, however, has been ‘.lpprm'c(l by a lew courts.#™
- A federal district court in Georgia held that a school regulation.
l_nnhi])iling' married students and students who are parents from at-
tending dav school was permissible since it allowed these stiidents to
attend night school it they (Iesiiu'?l.'-"" The court accepted the school's
“argument that mixing these “more precocious’” students with other

4 . @

Mo o Mo Me Riunghs s .( |(;fi\"h.m, 354 -‘I'I»Snp'p_ B v D l(‘.\";;i‘.l}.‘.’\ B
i 2 TR YRG0 14T T ’ S

D17 e Nutt s Board of Fduc, 128 Ran 3070 278 P 1067 (1920); aud Alvin
Indep School Dist s Couper. H0ES W Q76 cEex G App. 1966). - )
JI% e State v ol Idle s Chamberlam, 175 N E2d 339 (Ohio App. 1961, in
whieh &' regrliion tequung ¢ pregnant student to withdraw (I\(HH ~chool as joon
Cavahie Jearns She s prognant way found (o be proper and wise to proted her wgich,
Satety and well hemg from the “tyvpacal tough and timble chatactenistics of children
- hugh school ™ In s tase the school allowed the student to teceise tntb credit
Hy domg her assigmnents at home ) B ;o
219 s Honston v, Prosser, 361 B Supp. 293 (N.D. Ga. 1973). < o
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which treats students difterently on the basis of sex."#1¢ Jhas .sghoo'}"’ '
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students would lead  to ‘disruption, and thus excluding them was
rationally related o legitimate school interest. ,'The availability of

night classes .was found to be 4 sufficiént educational alternative 0,

withstand the argunfent by an unwed mother that this regulation was
an unconstitutional denial of her state-granted right to an edueation”
and her (‘()nsuum(m.lll\ protected 1ight to procreate. Nevertheless,~
the regulation was found to violate the equal protection clause becanse
night students were required to pay f()r their tuition .m(l books while

¢
»

"

day students were not. .

Most courts have tound that cg&clu(lmg pregnant students from

. school or restricting their school -activities is not permissible except
when it is determined that an individual’s health problems justify

such actions. Tle Supreme Court has held that a presumption that a

pregnant teacher is Physically unfit to teach after a fixed point in her -

pregnancy is unconstititional.?20 Similar rcgul.luons that deprive a
* student of her interest in an education would seem to hc equally vio-
lafive of the (an process clause. : ~

o

In additiom Congress has forhuldc’n sex discrimination by recnplems )

of federal educational funds.?*' The regulations enforcing this legis-
latton cxpresslw prohibit discrimination or exclusion¥of any student
from a school's educational program, mcludmg extracurricular activ-
ities, “"an the basis of.such studént'’s pregn.m() miscarriage, abortion,
ot recovery theyefrdm.” The only exceptions allowed under the legis-
Jation are when the student voluntarily asks to be excused or” her
,’ ph)sn(mn certifies that a different progyam is necessary for her physical

ey~

or mental health.##? “T'hese regulations also require that schools recog- -

-

. nize prc;.,n.ln(\ as<a valid reasoh for a reasonable leave of absence,
after which the studene must.be reinstated to her original status.?2
Most s(hool regulations that restrict studénts because of their par-
cntal status afe directed at unwed mothets. Insofar as these regula’
“"tions single out ;.,nls or nnpose harsher punishment on them, they
constitute sex (|1\(|~l-mlll wion and are impermissible, Schools seek to
justify these regulations on the basis not of the pregnancy itself hut of
the stndent’s “lack ot moral character”™ and the possibility that her
presence will contaminate other students,
* While “lack of moral character” has been recognized as a proper

decisions find the fl(l that a.student is ;o unwed mother to be l”\ll[ev
Haw ¥

ficient by itself to |usuh exclusion.®*3 ( irts that would allow exchu:

. o “ - - f—*
290 Chesterfield Crv School Bl v, Fakleur, 111 U8, 632 (1971). ‘
220 Title IN of the Education \mendments of 1972, 20, US.C § 1681 1Supp.
1059). . ‘ . , -
22 5 CER §R637 () proposed rules) .
208 qd '
Y224 See Perny v Grenada, 300 F Supp TI8.73 (N D Vfiss. 1969),

225, See, e, Shull v, (blumhus \lun Sep. Schbol. Dist..” 338" F. Supp. 1376
IND, Miss. 1972 See also Ordway ngm\vs 323 ¥ Supp. 1153 (D, Mass, 1971).
¥

»
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sion based on “lack of morsd chatacter” require that before. the exclu- -
sion, the unwed mother be given “written notification of the
charges ot immoral character™ and a tair hearing to determine whether
she is “so lacking in moral character that her presence in the public
schopl would taint the education of other students,™#=

. ¢ “
b )

OUrT-0E-Sco0r. CONNCCT )
. A by

. As nagted in eadlier sections, school anthorities may \suspen(l or expel
students_ for miscondyuct committed off school premises in a nonschool
setting.*** Since the in loco parentis role ot the school becomes attenu.
ated when the student is ofl the school grounds and not involved in
a school activity, important questions arise as. to the extent of the
school’s authority. ’ ) ®

Students and parents have argued that schools have no right to
punish for conduct that occurs when the student is not under school
control because parental authority is and should be supreme.*** School
officials, on the other hand, have argued that any student conduct
that has a substantial, deleterious effect on school life, wherever it

. occurs, is subject to school discipline—and in certain cases suspension
. - : . ~

.

ERIC
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or expulsion of the student is justified.

The issue essentially involves balancing parents’ and students’ indi-
vidual righits, againist_ the school’s right to discipline student conduct
that interferes with the general weltare and learning atmosphere of
the school. Courts have uswilly sided with the schoels as long as the
conduct has sonie direct negative impact on the school and the sus.
pension or expulsion 1ule itself is not unreasonable.?*

An examination ot early cases clearly shows a change in ‘the types
of conduct that once merited the extieme (lisci|)iine‘6f suspension or
expulsion, In times when schools tried to exert more moral influence
‘on students, they had congol over all phases of student life. For ex-
ample. a court once upheld the validity of an expulsion rule for stu-
dents who atterided movies or social functions other than on Friday or
Saturday night.2* Other cases supported a suspension rule tor students

. who patronized certain stores.®t Schools have tried to prohibit stu-

296 See Shiill v Columbua Mun. Sep Sthool Dist, 338 F. Supp. 1376 (N.D. Miss.
1972y, In this case the court awarded the plaintiff 1,500 for attorney’s fees hecause
the school had exdduded her iy the face of eatlier court decisions holding  the
sane regubation nvadid :
227 The ondult herem comsidered does not include school-related activities like
athletic events dr school dances that may occivr off school premises-and outside
regudar school héwrs, See generally 53 N LR 3d 124 (1973). V
QIR S, eqr Hobbs v Germany, 4 Miss, 169, 19,80, 315 11909).
D00 See, ¢ g', Bunger v. lowa High School Athletic Ase'n, J97 N.W.2d 555 (lowa
1072y v . ’ :
230, Mangum v, Kewth, 17760 603, @5 S E, 1 (1918). Students had attended a
mosic daring the week with théir parents’ permission, and were threaténed with
expulsion

S 231 Guethler v Aiman, 26 Ind, App. SR7. 60 N.E. 353 (1901); Jones v, Cody, 13‘(&;}
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dents trom attending patties (lunn;,, the school year-"- and to require
students to be at home studying every night hom 7 p-m.until Y p.m.
with suspensionis tor violators.*"
Several older cases have upheld suspensions or expulsions for sexual

mis¢onduct. In 1851 a Massachusetts court uphel(l the cxp\ulsnon of a
Aemate student for off-campus sexual activity: “Schools may legally
- exclude students with notorious propemities, practices and habits be-
cause- the legislative “intent was to make the public schools a system
of woral training, as well as sentinaries ‘of learning.”#4 In 1923 the
Alabama Supreme Court reversed a jury verdict of libel against a
school that had expelled a girl} with venereal discase and had pub-
licized the reason for the expulsibn. In so (loing the court referred to
a school’s .mllmnl) to expel anyone who is “undesirable from ¢ither
physical malady or inqual obhqu co 8 e 1924 a0 Michigan court
upheld the suspcnsmn ot 1 smoked in public, rode around in
a car on a man’s lap, and talked Yo the press about her defiance of
s school discipline e

~Schools and attitudes have changed greatly. School offlcnls today
.|re less uilcresle(l in regulating the moral habits of studen'ts and more
(on(crne(\ with reducing«increased violence and student conduct that
poses a more ditect threat to orderly school operations. Increasingly,
school authogities seek to control onl\ the out-of-school conduct that
directly threatens the safety and welfare of the students and teachers.2%
Court decisions resulting fromn student challenges to this authority,
generally have upheld this authority. These recent decisions mvolvmg
out-of-school conduct are discussed below under four categories: -
duct in the First Amendment area, drug and alcohol abyse, fighting
and other destructive .uls, and miscellaneous (omlml

- T'he First Amendment Area .

papers, protest marches,” picketing, and demonsteations saise  First
Amendment treedom ol speech issues. Since constitutional rights are

@ . .
Mich. 13, 92 NW 405 1902y Tn the fatter case. the comt upheld 4 rule, stricth
enforced, that required students to go diu-(lsl\ home from school. The court's
regsoning was that i view of the compulbsors education taws, schools had the legal
“and moral duty to sed that students went directly home .Ifllr school
I3 Ser Dritt v, Snodgrass, 66 Mo, 986 (1877). .
233 See Hobbs v Gerany, 91 Miss 469, 19 500 515 (1909). A student went to
- chntch with his father <lunnq the week and was sispendeds The court held the
tule mnreasonable as mfringing into the arga of parental authorits without showing
the conduct pmhllnlul to have a "(lirc(‘l m\d pernicions effect on the moral tone
of the \lh()()l
231, Shéimdn v Chaylestown, 62 \l.lss 160 (1831). )
285 Kemn v Gitley, 208 VL, 623 93 So. %4 (1923). . v
236, Tanton v. Mchennes 226 Mich, 245, 197 NW, 310 (1924,
237, See e N Gibbon, An AT in Violence: Unvuly Gangs, Student Toughs Are o

. “Serious Problem on Man¥ Schools, 'The National Observer, March 22, 1975 at 1 £~
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involved, the coutts apply a stricter standard, requiring that the out-
ofschool conduct create a substantial disruption or material interter-
ence in the school betore thiey will allow the school to suspend or exptl .
for such conduct. ~ '
Courts have found authority for.prohibiting disruptive behavior in
Tinker v. Des Motnes Independent Community School District,** in
. which the ‘Suprcme Court said, “But conduct by the student, in class or
out of 11, which for any reason—whether it stems from time, place, or
type of behavior—materially disrupts classwork or involves substantial Co
‘disorder or invasion of the_rights of others is, of course, not immunized :
by the constitutional ‘guariutee of freedom of speech” (emphasis
added), The issue in Tinker involved conduct in the school, but the
dlear implication was that First Amendment protections for students
. extended beyond the contines of sdivol grounds and activities. .

In Shandey- v, Northeast Independent School District,®® the Fifth

¢ircuit Court applied the “reasonable forecast” standard of Tinker,
which was discussed “earlier in the section on disruption®¥ It s id
that schools arg not rcquire(l to wait for a substantial (lisrupt.ion; they
inay act when offidals.can “reasonably forccast” disruptioni from free-
speech activity. “Shanley involved the upﬁ(';ltion of a school prior-
“pproval rulg to an underground newspaper published gnd distributed
tutirely off campus. I establishing the reasonable-forecast standard,
the court warned that mere administrative intuition is not enough;
rather; objective evidence must stpport iy forecast of disruption. No
such evidence existed in this case, nor were allegations made that the
j)lll)Li(;illi()H wis hibelous or ‘obscene. Thus, it would have been virtu-
ally impossible to show, ihe reasonable likelihood of substantial’ dis-
turbance within the school. Nonectheless, the court noted that Balan-
cing expression and discipline is a question of judgment for school
administrators and - boards and is suhject only to the constitutional
requirement ot reasonableness under the circumstances.

In another off-campus distribution case, a federal district court ing
California upheld the suspension of students for distributing to other
students just outside the s¢ hool gates a paper that the: school found to

" be vulgar and profane ! The court Tooked: closely it evidence that
the publication was vulgar and indicated that “when the bounds of
decency are violated in publications distributed -to high school stu-
dents, whether on Guanpus or off cunpus, the' offenders hecome sub-
ject to discipline.” The court applied the material and substantial
distuption, test and held that conduct “whicl has a tendency to impair
the autherity of teachers and to bring them into ridicule and con-

938, 409% U8, 503 11969y, . Lhe “material and \ul)\'l;mtial;*rf('rcﬁco” standard
actally omes from the Fifth Circuit in Rurnside v, Byars, SO 2d 744, 719 -(1966),
which the Supreme Court dited with approval.

Cogg. 162 F2d 96l Oth Cin 1972, .

© 040, See text at note 36, supra, for a complete discussion of the student literaturc
Cases. ' " .

041, Buker v. Downes Bd. of Educ., 307 F. Supp. 'KH (€D, Gal. 1969).
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tempt,” as the nn(llclgrouml newspapel apparently did from the
cvidence presented, passes the test. _ ‘

The students argued Yhat all their activity was otf school grounds, ' %
but the court held that school authorities are responsible for the mor-
als of studghts while going to.and.from school as well as while on the «
premises. The fact that the distribution was just outside the school .
gates, however, was critical to this finding. Had the distribution taken
place farther from school grounds and school time, the cou ould
have had more difficulty fitting its rationale to an affirmationof the

" suspensions. Xlso, had the publication not been full of diatribes
against individual teachers, which ‘can adversely affect disgipline, the~
: court might have hyd more trouble fitting the case wjthifi‘the Supreme
Court standard ?# o
Another First Amendment issue is raised in discipline for students
who }):lrlic'il)‘_:ue"iii protest marches and rallies. In a Fifth Circuit de-
- cision, students hdd begh expelled or suspended for participating in a
civil rights demonstration on a Saturday outside the school grounds.4 e
Many ol thém had been arrested and charged with parading without
4 permit. In reversing for the students, the court spoke rather vaguely
of constitutional rights; without specifying which ones had been viola; ‘
~ted. The students” complaint, howevet, alleged violations of freedom
~of speech and due process, the latter because of the lack of a hear-
~ ing; presumably the court agreed with their contentions. The court -
held that only under “exceptional circumstances” could schools dis-
cipline students for out-of-school conduct that involves a free-speech
issue. ' ’ ,

In Tennessec, a student was suspended and later expelled for picket- ~
ing in front of the school and “enticing students not to enter the build-
ing."2t The conduct occurred during widespread boycotts of the city

schools, which were causing a substantial disruption of the school pro-
gram. The court held that while the original brief suspension of the
student was lawful and indeed could have been expected in view -of
the repeated absences and picketing, the subsequent expulsion was not
tawful. "The court cited a failure of proof that the student in any way
“incited students ifot to enter the building.” . 4

TInterestingly. the court found the boycott to be a substantial disrup””’
tion within the schools, It also held that the student’s exercise of her
First Amendment rights by excessive absences warranted some discig-

“linary action by school officials. But her mere participation in the
hovcott. us opposed to any leadership role, did not merit expulsion,
according to the court. 'The implication is that, had the proof' offered

: ‘.

242 See also Sullivan v, Houstour Indep. School Dist., 475 F.2d 1071 (5th Cir. 1973),
velr, denied. 175 F2d TI0F 11073y Pervis v La Marque Indép. School Dist.» 466
Fod 1054 13th Cit, 1972 and State ex e/, Dresser v, Distriet Bd,, 135 Wis. 61% —
116 N.W, 282 (1908). ’ ’ ’ : »
243, Woods v, Wright, 334 F.2d 369 (Gth Gir: 1964). "

, 2t Hobson +. Bailey, 309 F. Supp. 1783 (W.D. Tenn. 1970).
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' at the héarings mote clearly shown an active role in the citywide boy-
cott, the expulsion would have been upheld. . . \

‘

/‘ Drug and Alcohol Ahuse.

’

/ The abuse of drugs, By students is well . documented.?* School®

boards, principals, and legislators have all recognized the severity of
the probl#m and have taken steps to control it. Recently school offi-
cials have-noted that alcohol is the most frequently abused drug and
the ongthat creates the greatest problem. Dr. Morris Chafetz, director
of the National Institute on Alcohol’Abuse and Alcoholism, esfimates
that some 450,000 young teenagers and children from 9 to 12 have
serious problenis involving alcohol.24¢ Apparently, more students are
umrting away trom what they perceive to be the legal 'and psychologi-.%_
cal dangers of hard drngs to an easier, “hassle-free” high of alcohol.

This section will discuss the school’s authority to discipline students -
because of their possession, use of, or involvement with drugs. Since
most of the litigation has involved ‘use.of illicit drugs off the school
grounds, this discussion has been included undér outfof-school conduct.
“However, several cases concerning drug use on school grounds are in-
cluded here. One can assume that any school discipline that is per-
missible "for drug use off the school grounds is also permissible for
drug.use on school grounds or at school activitigs off school grounds.
The authority of schook, boards. to suspend or expel students for
drug abusé has not been seriously challenged.*? As early.as 1899 a
' North Carolina court upheld the expulsion of four.high school stu-
dents for gettingzdrunk on Sunday in. a grog shop. Fhe court cbn-
sidered this conduct to fall within the then standard ground for expul-
sion—"bad conduct.”2#. Nonetheless, the issue is complicated by both
state and' federal criminal statutes on drug control, school board poli-
cies prohibiting the use ‘of drugs and’ alcoholic beverages, criminal
prosecution and school . expulsion hearings' running ‘concurrently,
_ Fourth Amendment issies of search and seizure,* and community and
parental fear. This section will attempt to clarify some of these issues.
All states have criminal statutes that deal with narcotic drugs and
alcoholic beverages. Generally these statntes define the drug and alco-

)

245, See, g G, Gricee, A Selected Bibliography for the Analysis and Evaluation
of Drug Policies (Institute of Government, Chapel Hill, N.C,, Monograph No. 77,
197 1). L . ,

016, News and Observer (Raleigh: N.G), April 27, 1973, at Sec. V.. p. 6, col. 8.
oee also, Alcoholism: New Tirtims, New -Treatments, TiMg, April 22, 1974, ar .
75-8T. A, :
947, “The Supreme Court hasjiccently upheld the school's authority t6 expel stu-
dents for possessing alcohol o campus, See Wood v. Strickland, 43, B.S.LW. 4293

(U S Fehe2h, 1975), . . :

948, Horner School v, Wescott, 124 N.C. 518, 32 S.E. 885 (1899), ]

249, For a complete discussion of the issues involved in the scarch of a student, see
Phay &.Rogister, Searches of Students and the Fourth Amendnent, 6 ScHoot. Law
Brin. (Institute of Governmeyt, Chapel Hill, N.C., Jan. 1975) .~

. . ¢
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hol use that is prohibited and’ pfescribe penalties for v_iol:hnhti'ons,.?"!"
‘These statutes have varied widély, especially with regard to penalties,
but the movement now is toward unitormity. . ’ .
v . Over 30 states have patterned their laws on the federal Controlled
Substances Act, which is a part of the comprehensive Drug Abuse Pre- <.
ventior: and Control Aet of 1970231 Essentially, the act sets forth pro- “
cedures for those who may legally handle’ drugs and prescribes pen-
alties for anyone who manufactures, possesses, sells, or uses the listed +
drugs outside the detined bounds. The act. establishes five “'schedules”
of controlled substances by drug groupings. It redefines drug classifi-
cations and establishes penalties in the several drug categories. Man- .
datory mininium sentences are abolished, most penalties reduced, and -
Tfiost restrictjorts on probation and parole renfoved.?5* ‘
 Most student involvement with illicit drags and alcohol occurs off |
school premises. In general, schools may adopt rules that provide for-
serious punishment for students who wrongly use drugs and alcohol
~  off campus since the abuse frequently has'a direct and immediate
effect on the school’s general welfare. : R

"» A recent Towa case indicates that for the school to discipline a.stu-

dent for drug abuse, the student must be guilty of the misuse®® In~ -

this case a federal district court struck down a sehool athletic associa-

tion’s rule rendering a student ineligible for schpol sports because he

occupied a car when he knew that beer was being drunk in the car.

The court found the conduct to have at be‘n;%r&f;m indirect effect

on the school> o

Courfs seem mote willing to uphold schoo] 'rules involving the use .

. of narcotic’ drugs,. They not¢ the adverse effect that drugs can have

PRINEE on the quality of the’schf)ol environment and the difficulty in trying

to distinguish on-campus trom off-campus abuse in ‘terms of punish-
.ment.2* Problems of proof ny arise in establishing off-campus abuse,
" of drugs or alcohol, but the ®uthority of schools to punish for, such
abuse seems clear: ‘ e .
Essentially, the school. has authority to suspend or expel for off- -
. campus drug abuse so fong as the rule authorizing the: discipline is, .
- reaspnable and the condfict can be shown 10 havé some direct-and im-

‘ .. mediate effect on the discipline or general welfare of the school. Given *,
the natute of drug abuse, the criminal sanctions for it, ang the courts’ .
recognition of the pervasiveness of the drug probleml"vgt seems un-

~likely that school boards will be forbidden to suspend or expel for oft-
campus abuse. ' ' ' o

»

a . W

et - )
230, Sec, c.g,., N.C. GEx. Sy \l.‘g§§ 18A-1 to -38 (Supp. 1974) "(Regulation of Intoxi-
cating Liquors); N. C. Gex, ST, §§ 90-86 to -113.8 (1974) (Uniform . Narcotic
Drug Act). )

CO2AL 21°US.CO§§R01-056 (1970). "
252, 21 US.C. §§ R41-851 (1970), S
'253. Bunger v. lowa High Sthool’ Athlctic Ass'n, 197 N.w.2d 535 (lowa 1972).
234, See. eg., Caldwell v, Cannady, 340 F. Supp. 835 (N, Tex. 1972).
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Students who illegally use, possess, or sell drugs may be convicted
under the various state or federal statutes, or both. One qguestion that
troubles school officials” is  whether a criminal conviction for drug
abuse that occurred elsewhere than on school property or at a school
activity iy a sufficient ground for automatic suspensjon or expulsion.
« . 1n Paine v. Board-of Regents of the University of Texas System,?

a federal’ court considered a school expulsion that resulted from a
convictipﬁn-}i‘or ‘drug use that occurred off campus. It found a school
rule requiting automatic suspension for two years for any student
" *placed gn probation for ‘or-finally convicted of the illegal use, pos-
session and /or sale of a drug or narcatic” to be invalid. The court
beld that,the rule violated procedural-due process requirements in not
, . affording, the student an opportunity to show that his continued
presence en campus posed no danger that other students might be in-
fluenced to use, possess, or sell illegal_ drugs; .the avoidance of this
danger was the admitted purpose of the ruje =0 .
A related‘“ques'tion is -whether a school board can ::utomatiqally sus-
pend or expel a student solely on the basis of ad arrest, arraignment,
indictment; or conviction for drug abuse. In New York,?7 students
had been arrested and chiarged with possession of a hypodernic instru-
ment. They were suspended under a board resolutien providing for
“, ' mandatory suspension for “any student upon his indictinent or at-
raignmesdk in any court . . . for any criminal act of a nature injurious

to other students or school personnel.” .
‘The court -did not doubt that heroin use by students otf campus
might endanger the health, safety, and morals of~o her students,
thereby authorizing the board to make rules-in the ared. But it held
- that the nile violated the New York statutes specifying the grounds
o * for suspension; because the statutes,restrict important rights, the court

B

ruled they Taust be $trictly construed.®® The charges against the stu-

‘dents for-possession were insufficient to meet the specifi¢ gfounds in

- L] . ! .
- 3

- o . «
v

955, 335 F :S:upp..lf)g (W.D. Tex. 1972), aff'd per curiam, 474 ¥.2d 1397 (5th Cir.
1973). ‘ ) . i i
956, Ani carly general standard came in Douglas v. Campbell, 89 Ark. 254, 116 S.E.
911 (1909), in, which the state_supreme court upheld, the suspension of d student
who had been drunk and’disorderly in violation of a town ordinauce. The court’s
test was Cany conduct that tends to demoralize other pupils and to interfere with
. the pr()pcr'un(l successful management of the school, which the teacher and the
buard shall consider pecessary for the best interest of the school, may subject the
otfending one to . . . [suspension].” :
957, Howard v. Hermah, 59 Misc, 2d 827, 199 N.¥.5.2d 65 (1969).
258, N. Y. Epve. Law § 3914 (6) (a) (McKinney Supp. 1974):
The board of education, . . . may suspend the following pupils from required
attendance upon instruction: PR
« 1) A pupil who is insubérdinite or disorderly, or whose conduct otherwise
endangers the safety,morals, health or welfare of othersy .
() "\ pupil whose physical or mental condition endangers the health, -7
safety, or nwruls of himself ov of other pupils; P

(3) A pupil . .. who is feeble-minded . .. / -
| 56 - ‘
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the statute; the chuarges did not pr'ove if they were true, that the stu-
dents were insubordinate, disorderly, or physigally or mentally af-
fected to the extent of endangetinig the henlth s.ltety, or morals of
themselves or other students.

Another New York decision thatsupports this result is a holdmg of
the Commissioner of Education that a conviction for drug abyse is
not. by itself a sufficient ground for suspension or expulsion. In, In
re Rodriguez,®® the Commissioner reipstated a student éxpelled “on
the basis“of an arrest for possession and sale of Jrugs. He applied the
test in the New York statute and added in dictugp: “Even had he been
adjudged a youthtul offender on the chafges, whether by proot or plea
of guilt, such adJudlmnon alone could not have been the basis for this’
expulsion.” The Commissioner was relying on.the New York Code of .
Criminal Procedure, which forbids the statns of youthful o[[ender
from operating to deny any right.or privilege. '

Same states have statutes dealing specifically with drug abuse as 4\
ground for suspension or expulsnon In Tennessee a principal can’
suspend a student for unlawful use or possession of drugs, as they are -
defined by statute.2® California has an e¥gn more ambitious statute.
It authoriles‘ [he school board or principﬂ:sd suspend a pupil-who has
used, sold, or possessed narcotic or hallucindgenic. drugs “on school
premises or elsewhere "#1 - ftalso provides that law enforcement of- |
ficials,who ‘arrest a student for (lrug abuse shall give written notice 'to
his superintendent. Even if the student is later. released and the
charges dropped, the official may sull send ‘written notice if he, be-
lieves the school district would benefit by such notification. The, con-
stitutignality of these statutes will likely be:challenged soon.

The issue of double jeopardy has beeit raised when students- have
faced suspension, or expulsion for drug abuse as well as criminal sanc-
tions,| The court in Paine v, Board of R(’g(’mr“'-’ summarily dismissed .
a ch: lenge that was:based on double Jeopmdy, holding that while the

“state, (\.1085 impose two penalties for the sa’me offense, 1t does so for en-

airely different purposes ~Oneé is “criminal” “punitive,”” and the
other is “civil” or “remedial” or ‘l(]lillnlﬂll’l&ll\e Double Jeopardycan
apply, only to suuesme pumshmems for'the same offense in the first
category.

Problems in .|pplymg and interpreting statutes and school board -
regulations on drug abuse can be minimized if the, board has clear

- regulations thai ‘are consistent with .q)pllcab]e state statutes. - None-*

theless; courts seem to be wnllmg to interpret regulations”in favor ot
the schools if the rules are reasonable and adopted in good faith.,
"The United States Supreme Court recently mermrnecl the Eighth

o ‘o - R *
o L] A o - B N :

239, N.Y. Comm'r Dec. No. 80173, 8 Ep, Derr. Rev. 214 "{lfffi‘)) . }

260. TENN. Copr ANN. § 49-1309 (Supp. 1974) . : D R o e

261, Car. Enve. Cooe § 10603 (West 1975) .
262, 335 . Supp. 199 (\\ D. Tex. 1972). aff'd ]m euriam, L 474 F2d 1397 (th Cir.
1973y~ ; . -
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Circuit Court ol }\ppo;lls‘ in « case involving. the imerpremt}on of a
~ school regulation prohibiting the use or possession of intoxicating
beverages it school or school activities.*™ Students had brought onto
campus a putich that consisted of two ‘bottles of beer, six soft drinks,
and water. The (ourt of appeals had looked at state statutes for ap ...
- interpretation of “intoxicating, béverages” (lcspxtc testimony at ‘the
- trial that the school board did not intend, when it adoptec 1a-
tion, to link it to state stitues. In any case, one reason given by th
ourt of appeals in refusing to mphol(l the cxpulsmn w.lsﬂlhc board’s’
futhege to establish -[h-l[ the concoc tion was .Jin I.l(t Aan “intoxicating
- beverage.™
/ ' The Suprcmc Court rejected. Lhc reasoning of .the lower court en-
tirely: “['T']he Court of \ppenls was ill advised td supplint lhc inter-
pretation of the Icgul.mom of those officers who adopted it and are -
‘entrusted with its enforcement.” The Court refisoned that “[i it is not
the: role of the federal courts to set aside decisions of ‘school adminis-"-
: trators whl(h the court may view aslacking a basis in wisdom or com-
B ¥ passion.” 1t should be noted tirat the evidence indicated that the regu-'
. \s lation’s ingent was reason: |blc—l0 prohibit the use or possession of
alcohol at school, .
The Supreme ‘Court holding indicates that courts are 1o construe
* board regulations consistently.with board .dintentions, but those in-
tentions shm.g,l(l nonetheless be ¢xpressed as ‘clcarl\ as possible. An
e\.mlplc of a board regulation that could be used is the following:

13

A student shall not knbwingly poswss use, transmit, ov he under the

. . influencer of amv narcotic drug. hallncinogenic diug, amplictamine, bar-

) bitura e, m.m]nmn.l. aleoholic beverage, ov intoxicant of anv. kind. (1) on the

'az C O schyfT grounds during and dimmediately, hefore or mmwdm‘ttl\ after school

urs. (2) on the school grounds at any uxhcn time when the school is heing

ised by anv school group. or (3) off the school grounds at a \(honl activity,
function, or (~\('|n

Use of & drug authorized hwa mc'(hcﬂ preseription from 2 u‘glstcr% !

Ph\sncmn shall not h(' conmlcrvd a violation of this mle26s = - .

If the school board wants to define the profbited drugs in”the”
rdgulation, it may want to consider using the statador federal statutory

263, Wood v Strickland,- H l SAaw, 1203 (Us, Feh, 23, l‘)7')) ‘The disciplinary
vule provides inappropriate p‘nl C . e

3. Suspension’ . g

-t b Valid cause for suspension from school on first offense: PupiIJs‘ found to be
guilts of any of the following shall he suspended from school on the first
offense for the balunce of the semester and such suspension will be noted
on the permanent recotd’ of the student along with reason for suspension.

Tl The wse of mm\xr.mng l)(\(~|1gcs or possession of same Br [slc] at a %
S h(ml sponsored activity
264, Ser Strickland v, Iplow. I?{) F.2d 186 (8th Cir. 1078y, | -
265, R, Puay & | CUMMINGS, STUDENT SUSPENSIONS  AND EXPULSIONS:  PROPOSED
Scatoot. Boarp Goors (1970). . :

r . i
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- “definitions. A federal district court in lcﬂms upheld the following.
mandatory-expulsion rule, which was worded in that manner: .
. : ’ ¢

Any student who shall sell, use or possess|any dangerous drug  (as
thase terms ane now defined, or may hereafter beldefined, by lawy . . shall
be expelled frpmeschool for not less than the batapce of ghe semester ding
whi(h'?mh otfense ocetns and vnot wmore than the halaf (_orm the entire vea 3
©remaining iemiphasis added). :
This rule was found to be a reasonable exdrcise 0! the local school
board’s power. | The court noted that possession, or'certainly the use,
of drugs by students could have an adverse effect on thc qu.nlnv of the
educational enyironment. '8¢ ' -
Most* school |board regulations automatichlly suspend or expel a -3
student who viplates the prohibition on use of drugs. However, some
regulations leaye the disciplinary decision tg the discretjon of school ¢
officials. In New York the Commissioner ol Tl(lll(".nion found that the
school board violated its discretionary power lwhen a student who had.
drunk’ beet in_ violatibn. of schodl athletic fcgul ations was (lropped
from the athletic squad, denied all other eXtracurricular activities for
' the year, and given a ten-day suspension plus plol).mon for the year,287.
The Commissioner toupd the discipline excessive in relation to the
violation and.ordered that all punishments be dropped .except the
athletic squad prohibition. .
But courts setdom overturn discretionary suspensions and C‘(plllSIOIIS
beciuse they are reluctant to interfere with internal school affairs.20%
For example, anh Arizona court refused to find abuse of discretiomsadien
a principal recammended expulsion of a student who had distributed
« pills. It was the pupil’s tirst offense and the first instance of drug
abuse in the school, but the principal said he wanted a harsh remedy .
to nip the problent in_the bud. The court recognized the current prob- .
fem of drug abuse in the schools and had no difficulty in holding “the
" most severe sanction ol U(pulslon [l()l al student who distributed

drugs 6 other students’” “
Drug abuse nk the schosds raises the issuce of the duty of schosl of- )
ficials to ferret jojit student abusers.  Courts freehy A(Hll()\\'lC(lge the'
m'lgmm(lc af thy drug pT()blem-"‘" and recognize that school officials
tave afaffivmatfve duty to investigate any charge of student possession
or. use of dzugs fyhen a reasonable suspicion arises.27 ‘
Ah importan Xqucstion that arises in the arca of suspension or ex-
) - | ' .
o266, Caldwelt v Camiady, 310 F. Supp, 833 (N.D” Fex. 1072). - ‘ ’ .
267, In e Giarvaputo, NY. Comm’s Dee, No. 8005, 8 Ep. Devo Rre, 193 (1969),
268. "Kelly v, Martin, 16 Ariz App. 7, 190 P.2d 886 (1971, . 4

269, See, e g, People v. Jackson. 65 Misc. 2d 909, 319 N.Y.S2d 781 (1971). - Rampant
crime and drug abuse threaten our schools and the voungsters exposed to such ills”
070 Ser People v, Overton, 20 N.Y.2d 360, 283 N.y.s2d 22 (1967 People . .
Mavwell; 63 Mise “9d 601, 813 N.Y.S 24 253 SO0y People s, ]‘n(Ls,(‘nl. 63 Misc, 909,
319 NYs2d 730 971, To argue lh.n school officlils gnight or might uot be

civilly prosecuted for failire to exerdise that duts . is speculative at best. In thie -
interest of the school enviromment, most officials fdfill the ‘obligation anvway. ) .
. ‘
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pulsion . for dng abuse iy the school's authovity to punish for off-
. ’ campuscbuse. Several-cses anvolying artests or cohnvictions that have
raised this question alieady have been discussed. Bug ghie isue abo
R RICNIINS \\'Lll'unn,;uu police agtivinn, Ty pat ol the Luger isue
ol the schoofs general authorin o (li\(.iplin(' students for conduet off
school grounds.a . C . g
In summany, aecoghizmg the growing pmh'l('m of drug and atcohol
abuse i the schools, coupts weldom overtn school board punishment N
- for drug abuse. In lact, velatively tew cases in this area even reach
*the cotts, an indication tha students and parenty do not. serioush
question that the extyeme penalties of suspension ot expulsion are
justitied for -the ottense ot diug abuise, This is, particularly so, given
the criminal sancuaons i the area. e
. _ When goblems arise, they usitally resule from poorly written stat-
. utes atid band aegulations that are not consistent with statutorfs
’ tequitements. Rules should aeate no ditticulty for the school board
1t they, ddeatly state the griounds for aspemsjon or expulsion, are ape
pligd unitormhy,and e carefully dhatied o dontorm to applicable
legislation. When the conduct is not prohibited by, such as oH-
cunpuy drinking by stadents who e of age, oftidcials may have a
harder tune showing the effect on the sehool eny inonment. H there are
to real adverse ettecs, then probably the penadties of stspension or .
expulyion will not be applied anvway. s

- -

Ty Fighting and Other l‘)(-‘m,u( Ua e N - g ) .
o # - e . v ) K

-+, Student violence that ocans ofl campus may have substantial impact
an the school, In l\(‘('ping with the general rale, when s i i”‘l’“‘% -
substantiallyvinterteres with schools operations, the: school may stis
pZ=m1 or expel the student JInoan old but still viable dedision, the
. \lissowri Supreme Court uphebd @ rute prohibiting giarreling, tight-
‘ ing, or profanity. by’ students ataschool gr on the was home.2it The . .
‘lll(‘;\'.h found to be valid becauseeit iway, reasonithle to condude that
it [)l‘()nl(!l('ﬂ_g()()(lh()l’(l(‘l and disdiprine in the school. The court limited .
8 1 decsion, however, tastudent conduct on the way homg lrom school s
.. ‘betore parental contiol resumed. The count veasoned that Jhe
> ettects of surdent suile on the wav. hote would necessarity, Be delo )
in they ool “in_terms of il will and hostilitv among students andt )
purents, ' - - . LA
IR 4 wore Tecent Ge, @ New Jersey coutt upheld_in principle the
. suspersion of i student who was inmvolved Tn the ofl campus ﬁ;li}billg‘ .
ot a student netghbor2™  Lhe coutt found: suspension o be justified  *
whenevey reasgnably necessary tor the \nxp('n(l(-(l',slud('m's phys‘i(nl or 7.
(-m()liunnrl wilets o1 tot the safety and wellbeing of other sguﬂlcms,

L - 5

P

.
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- : 271 Deskins v Gase, ¥ Mo RS8R, ’ .
¢ S50 R R v Board of Fduc, 10% N Super. 397268 A\ 2d 1RO 1870, o
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teachers, or public school property.®™  Although the court reversed
: lhc suspension because due process had been violated, it indicated.
that lhe reasonable judgment ol school otticials might have been suf- .
ticient to meet the test, despite psychological 1 lcsmnom that the stu-
dent posed no threat to himselt or'to others, : .
I have found no cases imvolving severe « hool punishment for out- c.
of-school scuffles; 1important qucsuons on this subject remain, such
as the authority to su»pend for use of a dangerous weapon off-campus. .
‘T’he general rule requiring the school to show a direct connection be-.
. tween the owt-ot-school violence and school discipline and safety to
. |usufv disciplinary actions remains I.lrgeh undefined in all but the
‘most blatandly violent or destructive circumstances. - For less serious

% ¢ misconduct, it ' would appear that school officials lmm prove “that the
misconduct substantially distupts school. . -
. v . Lt
. N . , . - o]
Miscellaneous Conduct ‘ . % o .o :
+
. ~Many of the early cases noted at the l)cgmmng ot thjs section fall

into an area of miscellineous outof-school conduct.. Also, at least
ONE TEEENnt case, d(f(;s not fit within any category bul sh()uld be con- -
. sidered in assessing out-ot-school conducy as grounds for suspensien
and expulsion. In New’York; a school torbade stiudents to feave school
grounds for lunch. In resppnse to parental (Qmplmnts the school -
v made exceptions l()r several sludenls o (()I](llllQll that their p.lrems .
: ”pl(k them up and return then to”schopl. .When_the parents stopped
picking up their children, .the students were suhpen(le(l for leaving
the school grounds and told not to return until the parents agreed to
pick them up or let them eat at s hool. In-upholding Ahe suspension,

the court noted the presumption that sehool ryukes a reasonable and: - .
necessary and held the specific rule under attack tobe justified be. . ¢
ceuse it promoted student safety. a4 BN o *
w .- Rl N B .
: g “ N s " N “ &
‘(CONCLUSION ’ R -

o . . - W

The cu),luu()n of student ng.,hls and the judicial prme(uon of these

-« rights will be u‘gn(lcd by many as & mixed blessing at best and as a

- serious interference with intérnal | school discipline and affairs at .
worst. 1t shpuld be 1emembered. however, that the schools must have

and do have plen.nn authority to regulate conduct calculated fo cause
disorder and interfere with educ ationalfunetions, The courts’ pnm.m
concern is that students be treated. fairly _and uuorded minimum

1
standards ot due,pr.mess of law. e
J C ) . ‘l:‘
; 278 See alvo Palmvia Bel. of Fduc v, Hausen, 56 NJ. Super 567, 153 A.2d 393
» =TI Lhe couft upheld the suspension of a student whe set fire o the school

_after school hows_and at held his parents liable for the damages - It relied on the
. legastative anthonty 1o impose restrictions on (hmc attending public schools even -
- - for events that happenoutside schoot hours *
274 hipatrick v Board of Fduc, 51 Mis ad JULEN S \ Y .S 2d 5% 11‘)()/)
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In Lighrot the changing nature of due process in this area, ‘}lhc-?h-(%'fl
to understand, students, afid the importance of avoidimg disryption of
school operations and HUNNECESITY c.\p‘ulsign‘Qf"sl‘mlcms_ i lcq()mmcn(l
that schools do thesg things: . -« 7 S

1. Adopt & grievance procedure, tor students. j .

2. Adopt 4 wiitten policy statemeni on student condyct, This
stateinent should indude a list ot rights possessed by students
and the types of major misconduct that wre prohibited by the ’
chiool. The statement should be worked out in consultition with
students, teachers, and parents, When completed, the regula.
tions SRould be made public and widely distributed. .

3. Adopt written procedures for handling discipline cases?™

*. Develop an emergency plan to degl with school disorders.

Times change, The absotute control once exercised by s¢hool-bouards
T ‘ N I
and school admingtiatos over the operation of schools 15 gone. We,

“have anew l‘)dll,‘{:ifﬂ\(‘. with part of the power ohce held by boards

and Sdministrators now held by “teachers and students,; We need to
recognize this fact and then ask ourselves in what ways! our relation-
ships with students,  parents, weachers, and administrators have
chianged, so that we are not fooled by our.own rhetarit as we work
with_these groups to make our schoals more responsive to community
needs and 1o produce graduates better trained to accept responsibility
in todav's saciety, . .

iy ‘ «

5\ proposed code gosetning serious misconduct by public school students and

outhiming procedumes tor heaving ableged violations of the code hay been published ¢

by the Testitute of Goserninent st the University of Noith Carolina_at Chapet Hill,

\ copy can be purdhased tor S100 from the Tpstitnte (North -Tarolina r(‘si(}cn(ﬂ
.

~ Y- R .

T
-

ol ¢

o .
. . o
: . o . *
- . “
:
B A
'
¥
X . ’ - - - [ -
-
“ .
> . - -
i ,
‘ ' 7 2
. ! )
’: ’ “ <
2
. -
" .
. 62- .

o

{

by

AN




1 I
FABLE OF CCASES
. - Al
. - v ! . . . .
\gutneny Lahoka hudep. Sehoot bise, 311 F Supp 664 (N D Fex 1970) .
« Vexander v Thompson, 31t Supp 1889 . C.D Cal 1970
' ] Mleny Chacon 9 S W 20 289 0 Lex Civ App 1969 4
Alvin lmI(p School st v ( ooper. MESW 276 cFen Cn App 1966) .
Amctican Cial Liberties Unon v, Board of Educ, of Tos Angeles, 35 Cal 2d 167, v
P2 83 (1961 - .
Aincncan Ciad Trherties Umion v Board-of Fduc Los Angeles, 5% Cal 24 167,
va 1950) . o
Anderson v Camvon Indep. School Dist, §12 S W 2d 887 (Tex. Civ App. 1967). va T
\ntonelli v Hammond, 308 F Supp 1320 0D Mass, 1970y | * '
Vintagton v Favlor, S50 ¢ Supp 1P M DNC 1074 - Lo
Augustus \(lhuul Hd of Faoambia Ciy L 361 F Supp. 383 (N D gl.n'. If}?.’i) M ’ ) qf e

s et

Baker v Downey Gty Bd of Fduc, 3078 Supp. 317 (.13 Cal  1969) . ’
- Banoister v Parades, 36 ¢ Supp 183 TN H 1970) . )
g Bantain Books Tnc v Sullivan, 372 U8 38,70 (197%) s . F
Banghioan v fraenmueh, 378 F 20 1345, 1348 chth G 1973y . - . ’
- Bazaar v Fornme, 476 F 2d 570, nlu.nmg grauted s Iu:m May 9, 1973, 189 Fud LM
2% Onh G 1973y : ! " .
Bell v Fone OukeIndep School Dist? 50778 W, ‘.d h'h» clex Civ App 1978 - ot ]
Brhop v Coamenao 355 F Supp 1269 (1) Mass 7. . _ .
hishop + Colaw 10 1 20 1069 R Ci 1971, . * "
\ BLakSedl v Issaguend Civ B oF Fduc, 363 F2d 749 5l Cir, 196t . .
Board of Fduc v Benthey, 388 W 20 677 Ky 1961, " ’ . - .
Brindenburg v Olno 305 08 0L T o960 i o
4 Breen l\ i T 2d B3l Teh Coo 196 oot denred . 398U S 9377 (1970 h
Brecse v smnth 301 P 2d B9 0 Al 1952) s "
Brown v Boarel of Fduc, 07 U S 185 19% 1054 ¢ ’ ‘
Brownlee v Bradley €9y Bd 311 F, Supp. 1368 (FE D e 19700, )
Bunger v lowa Hhigh School Athlete A I‘h N W 20950 lowa 1072, . -
Burnside s Baaas, 363 F2d 74 O G 1966) . e . . : .
lluu\ v Dallas Inde p ‘School Thst. 136 ] 2d :.’N ()(h Cir. 1971).

~d

_ Caldwell s Cannads 0 ¥ Supp 833N D Lex 972 o1
- Canollton Fatmers Branch In(l(p “School Dist. s, l\nu,ht; tI8 'i.\\',‘.’(l 333 (lex. Civ.
* \|)p 1907, - h ] ’ e - ]
Chamnz Club v Board of Regents. 317 F Supp 689 N rev 19500
Chaplmisky v New Hampshire, 385 1S 968 (1942, L
Chesterhield Loy School Bd v LaFleye. $1HU S 632 97 ' e
Clinch v Board ol Fdac 339 1 Supp 538 G E D Mich, 1970 R
Cinecom Pheatess Madwest Staies, Tne v Gy of, Fort Wavne, 193 F2XE 1297 (7the
Tl 197 . o : ~
»Clark v, Condy, 96 b Supp 300 M DN Co HO F 2 TR cith Gir 197D . : o
Clay v Chicago Bd ol Fduc, %18 NF 20 153 1L Npp. 197h. ' S o2
Cochpane v Boared of Fduce 800 Mich 390, 103 N3V 2d 560 41960, ¢
‘ Cope l.lll(j vIkine B2 E Supp 1082 oE DL 1973, i T em =
(url((\ Toewles 227 Ga 715, lﬂ’\l'.’ll,hhdl‘)/l)r . . ™
Crossen v bansi, W09 F Siipp. 1T D Conu. 1970)
s

Lhave Meck, 3HEF Supp. 298 (N D, ()’hm I‘)T") .
Deshins v Gaise, 83 Mo, 185 (18RY) o . )
. Dicker v Alabama State Bd. ot Fduc, 273 F, Supp. GL3 MDAl 1967,

: Douglas v Camphell. R0’ ik, 25 lll) S 21T 1909) - ) . i

Dritty Snodgras, 66 Yo 286 (1877, . T RN
N Dunn v Pyler, 360 F24 137 0th Girt 1970y, . \ o

’ . y A ! . e s

-

S . R . R ‘ ‘ 63 ' N ’ l . )

r ) - “
Full Toxt Provided by ERIC . - . . . B .

“ ' . . ) 4




“ l"lqnﬂ voStamfond Bd oof Fduc, 10 F 24 R0%, BI0 (2d Cir 1971 « . ’ *

’ - \ .
N .

L < buipatneks Board B kduc 51 Misg 2 1085 2REN VS 2059001967

T hudumn voManlandTIR0 U S 5t (1965

- breeman v blake. U8B .'(f 258 nl()thl( 1970, eeat demted, 105 U S T 197D
l‘ll]l\hlllll v Board of Fduc , 0 F2d’ I'ﬂ". 1459 (7 Cir. 1970) )

- v .

y Ge h(ll v Hoftman, ‘Hhé Supp h‘H (E D ku.l‘)'i") s,
General In€ Co of Améhica t Faulner, 259 N C 317, 130 8 2645 (1963,
Gimberg v New \(nl\ 300 U8 629, 649 50 (1A968) “
LI Goldhtrg v Rege nts of the L n;f of ¢ aliforma, '4R Cal ‘\pp U 867, 57 Cal. Rptr. '
C . 163, 131 «1967) . B
v Goodman’s . South Ordnge Maplewooll Bd of hlm N Y Commt of Educ. ||unc‘N -
1969) . e - .-
G Lopés, 1T US 365 Y197 WY - . . B
Grabet v Kntola, %2 Mach App. 269, 216 NoAW .'(I 925,926 (1979 L !
Garaham v Houston Indep ‘Schoal Dist, 383 F Supp THaf sS D Fes I‘M))
Grasned v Ciny of Rockfords 108 U S 104, 11501972y, - )
R (uethler s Altman, 26.nd. A\pp IR7. 60 N.E. 355 (1901 ‘T
Cuzich v Drebus, 431 F 2d 594 (6th € lr l""())‘

\

Ham v Soudk (l._lmlin.t“. l()‘.)‘l'.s ) lI97§') : b <
Il.mh\ Goerhe, 02 F2d 1189 (10K Cir 1974). ' " )
Havcraft Ceriggsby, 4 Mo App. T4 67,5.W. 9675 (1002). “
’ Healy v Jamds, 108 U S 16901972 © | S
Hcmandes v, School Dist. No 1,315 ¢ \upp "R‘l (. Colo. I‘)/Q) e “
. Hil v Lewis, 329 F Supp. 55 (E DN €197, . ‘
Ca Hobbs v Germany, 94 Miss. 169, 19 507515 (1909) "o :
LT Hgbson v, Bailes, 09 b Supp 1598 (WD, luﬂf\l‘ﬂ()) e 2 -
_ J Hollon.v. Mathis Inde| cp- Schbol .Dist , 358 F. Supp. 1269 (S D Tes, I‘h‘!) vnmlul s
. ©modt, 191 F2492 (3th Cir 1974 -
TN Hotman v Schoal Tinstees of AvonyF7 Mich, 605, #3 NAW, 996 (1889).
. “Holsapple v Woods, 500 F2d 19 (70h Gir)), (ul demed, 958, Cr, IR; T1974).
a © Holty, Shelton, 341 F_ Supp. 821 (\l D Tenn. ‘l‘)T") . - N
B Hormer School v, Wescgl, 124 N.C OSIR, 32 SE. 84 (1899). ! [
. < Houstoid v Prosser. 361 RSupp. ‘."h (N Ga, 1973). ’
Howard v Hernrgn, 59 Mise 24 327,199 N.Y.8.2d 65 tl‘)ﬁ‘l)

s

S -

P In oS Bovkin, 39 11 617, 237 N F2L460 (1968).° ' ' _— +
" Inore Bacon, 240 Cal. App, 2d 34, 19 Cal, Rptr. 322 (1966, ’
T e Burrus, 273 NG JI 169 S E 2d B79 (1969) .
DU be Ganle, 387 US4 (1967) ¢
Ine (-mrl.lpmn NY. (nmm r Dece Na, 8005 4I‘)ﬁ‘))~‘ . P
JInae Goodwin, 211 1.a. 1062, 39 So. 2d 731 41919). :
“lihe Rodrignes. NY. Comm’r Dec. No, f013 (1969).
In v Rogers, 36 Misc ;;ﬁl 680, 234 N.Y.S.2d 172 (1962 :
C T sl 20 M’ \pp 179,305 A 200 9T . . '
PR lnunl.m Cirenit Ine v Dallas, 390 U 84676, 1(‘)‘ (1968} B

v
].l(/ksuna\ l)unxu 124 F"(l A4 6thiCiry, oot denied, 400 US, B350 (1970).
Jacobs v Board of School,Conmrs, 190 F2d 601, 610 7th Cir 1973y, vacated as
! mont O%%, CLRIR (197 .
- Jenkins va Georgia, 94 S Coo 2730 (1974, ’ ‘
lulnmm v Joing s hool Dist No 60, 9% Tdaho %J, SOR P 2d 51T xl‘h Ho, .
s Jongs v. Board ofe Regents, 136 F.2d 618 (9ch Cir. 10, . -
- . Jones v (‘()(I\ 132 Much. 13, 02N (1902).
’ )'0\||(-r VW hmu;, 177 F2d 456 (tth Cir, 107%), . L 4 v

ERIC - . : 74

A FuiText provided by Eric - i




"” >
[} .
" k] A >
. Karp v Becken, 457 F2d 1710 b Cir 1973)
N Rare v Schoude, W60 U S o8, en band, cert demed 100 1S 089 (1972

‘helly v Matun, 16 \ir App T 1012 R36 1971

Renmy v Garley, 208 Ala, 023,95 8o 34 (1923

Rent v Unated States, 383 18 9541 1966)

Kmg v Saddletrmck v College School Dist, 113 F 24 932 .0ty Cu 197
Koppell v Levine, Y7 F Supp. 156 E D N Y 1972

Famro Indep Consol. School Diste (.l\\lh()lll(‘. 76 \l) 106, 738 '\ W.2d 337 (ad9).
Landsdale v Taler Jr College, 170 F.2d 659 (3th Ca, 1972),

Leey Boad ot R(),uns. HEL B 2 1257 (7eh G 1971

Loug v Zopp. l/h b2 180 hth Civ 1973 (per curiamy), )

Mol cod s \(.l(( 138 Mass 168, 102 §o. 737 (19209
Mangum v keith, T Ga 603, 95 S FoO L (1918)

Massien Hemn, 1955 F 2d 779 4 4th Cie 197 - i} :
Matter of Bioaner, 11 NY. Educ Rpt 204 7(1972) E
- ) Melton v Young, 165 F 2 1332 6th G 19700 coend denned, 1111 S 951 (1973).
Metcalf v State 21 Texo App. 174, 17 S0 12 (1886). .
Millec s Calttornra 113 U8 15 (1973). .
Miller v Gillis, 315 F. Supp. 94 «N.D. L 1969)
Miller v Schioo) Dist No 167, 195 K 2d 658 ¢7th Cir. 197 4
Morig v Schoob st No 70850 F Supp. 1180 D, Mont, 1972,
Munphy v Board of Ditectors of Indep. Dist of Marengo, 30 Towa 429 (1870). .
Murphy v Pocatello School Dist. 94 Tdaho 32, {80 P.2d 878 (1971).
< oNearp Minmesota, 283 U S 097 (935, '
B Nevhans v Federrco, 505 P24 939 (Ore App. 197%). .
New Ruder v Board of Educ, 4R0 F.2d 693 (10th G, 1973).
New Fork Tunes v Sullivan, 376 S 291961
~ Notton v Discipline Comin,, $19 F2d4 195, 199 (6th Civ. 1969), cert. denied, 399 US.
ton o) ’ .
Nute v Board of Educ, 198 han. 307 _";ﬁ r. l()(n tl‘)"") .
Olif « Fast Side Union Hl;,,Tl \(h()()l Dist,, l_l") F.2 932 (9th Cir, 1971, cert, denied.
A0 ULS, 1042 (1972). )
O'Ned s \)uu 361 F. Supp: 365 (F.DNY, 1078y
Ovdway v Hargraves, 323 F Supp. 1155 (D Mags. 197 . \
()r;,,.ml/nmp for a Better A\ustin v Keefe, 40” U.S. 415 ),‘ 19 (1971,
Paine v Board of Regeuts of the Univ, of Fexas Svs, 357 B supp. 199 1W.D. Tex.
1972y L aff'd per cuvtam, 174 F.2d 1397 uh Cir, 1973). 7 x
Palunvra Bd of Eduyc . Hansen, 56 N Super, 367, lﬁ;} A2d 398 (1959,
Papish v Boaid of Curators, 10 U8, 667, 670 (1973). C
People v Jackson, 63 Misc. 28909, 319 N.YS.2d 731 1971,
. People v Maxwell 63 Mise. 2d 601, 313 N.Y.S.2d 233 (l“ih()),
Leople v Oyerton, 200 NY.2d 360, URY ONLY S.2d 22 (1967), y :
) Perkins v Tndep School Dist, 56 Towa 476, 9 NJW. 356 (1880), )
- . Permv v Grenada, 300 F Supp. 718,753 (N D, Miss. 1969).° .
Pervis v La Marque Indep. School Dist,, 466 F2d 1054 (5th Cir. 1972),
Peterson v Board of Educ. 370 F. Supp. 1208 (D). Neb. 1973), "
- Puckeringz v Board.of Educ, 391 U S, 563 1 196R) ’
Pross v Pasadena ln:&-p. School Dist, 326 1. Supp. %50 (8.D. Fex 1971), S

Qu.lﬁvun.ln voBad, 153 F2d 54,549 (llh Cir. 1971).

Rhyne v Childs, 359 F. Supp. 1085 (N.D. Fla, l‘)?‘*) - ¢
Riseman v School Comm'n, 189 F.2d LR, 149 ¢ Tse Cin l‘hl)
Romans v. Crenshaw, 358 F Supp. 868 (S.1). Tex. 1972y,

65 o
ERIC .~ | 75

Aruitoxt provided by Eic: .7 s ”




]

Emc"'

Aruitoxt provided by Eic:

Schwartz v Shimkar, 208 F Supp 238 F D NY 1969, BN
weott v Board of Educ, b1 Mase -2d 333, 305 N Y S2d 601 (1uth -
\;ﬁ\lll( v. Board of Fduc, 125 Fad 10, 14 7th Cu. 1970) . ) . oy
wnley v Nowtheast Tndep. School Dist . 62 F2d 960, 071 Oth Cin, 1972 .

Sherman v, Chiarlestown, 62 Mass. 160 (1851
shull v Colwiibus Mua, Sep School Dist |, 338 F. \upp 1376 (N DL Miss, 197

suath v Board ot kduc, 182 1E App. R NI R B
stnith v SC Lanunamy  Pavish Schoal B, 376 b, Supp Il;l Wk D la 1970), aff'd, "~
IR F 2 1 Och Gl 1971, . ’
Stathey v Board of Educ, THU tah 2d 227, 181 l”.‘.’(l 718 (148 '
State v, Gans, 168 Ohio St 174151 NoFOd-T09 (1998), et llf mied, 379 US04
054, . \ N .
State v Driest, 210 Fa. 389, 27 So. 2d 173 £1943). Vo -
oLate v Vanderbitt, Tho Tud, TH 18 N F.266 (1888). \ C -
State ey el Baker o Stevenson, 188 N F‘.’d 181 (Ohiv App. l‘l(; )
State ex red Bowe s Board ot Fdud, 63 Wisl 29, 28 N W o ‘mx,\)
stite ¢x el Crain v, Thanulon, 12 Mo, \pp. 21 (1890)
State ex el Dresser v, District B, 135 Wik, 619, H NOWL 282 «l‘l()ﬂ\
Satte ox yel Tdle v Ghamberlain, 175 NOF 2d 339 (Ohio App. 1961).
State e 1ol Sherman v Hviman, 180 Tenn, 99,171 S.W ‘.’(l H‘,!‘.’,ur( ylemul FOUNS
TIR D
State o1 1ol Thampson v Marion Gy, Bd. of Edud, 202 Tenn, "‘) 302 S.W.2d 57
RAAYE .
Stevenson v Wheeler Gy Bd of Educe, 306 FSupp. 097 s Ga, 1969), u{/(l 426 .
Fod e Oth Cin 1970
Stchland v Trdow, 185 F2d 186 (Rl Cir, 1973,
stomberg v brendh, B0 N.D 70,236 NOWL T (193D
Stulla . School Bd, 159 1.2d 339 (3d € ir. 1972,
Sullivan v, Houston Indep. School Dise, 3071 Supp. 1328 (5D, Tes, 1969).
Lalles v California, 362 1S, 60 41%())
anmn voMOKennes. 296 Midh, 215, 197 NOWL 510 (1921,
Thonen v Jenkis, 191 F2d 722 (ith Gir, 1978).
Linker v Des Moines Indep. G ;ommunity School Dise, 193 UL, 503,915 (1969).
Fron State Univ, v, Dickey, 102 F2d 55 ()lh Cir. 1968,
Lwgillo v Tove, 322 F \npp, 1266, 1271 (D, Colo. 1971). .
Al v, Board of Fduc. hl] Supp. 32,308 D, NAL 1978
Vvought v Van Binen Public Sschools, 30671 \upp 1748 (K, l) \lich. l‘H»‘l)
Wallace v. Ford, 316.1.2d 156 (E.D. k. l‘.h‘.’).
Wesley v Page, 51ESF 2d 697 oKy App. 14971,
AVt Vg v, Bamette, 3E0 LS 62 (19143,
Walliams v Eaton, 310 ko Supp. 1312 (D)0 Who, 1970).
Wood v Stk hand, £ U ST W, 1203 (0s Feb D5, 1975 .
Woods s Wright, 331 F.2d 369 Oth Cir, 1964). ' T )
U Wointer v Sundetbond 27 Calo App. 3t HIB P50 101
s CZncher v, Panitz, 200 1 Supp. 102, 103 (S DN 196D i
d .

;7 (\




