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_aénm.stzat:.ve ageacz.es. . TQuasi® means "lii:e or smilax to.™ .

*

The hard 3uda.cz.a.l" ze‘ers to the c@ezatzon of the courts. an-,
agency nroceeding wh:.ch is qua.si‘-jud:.c:.al is one in wh:.ch the

agency J.S acting lz.xe or sz:ular to a Qourt snc'ﬁ as through its

aéninistrative he,az:mas 41
zzgmt ;:o :e:c; oty to court.-prweeﬁngs, the J.nt,erblay between -
<

courés and agencies is af ten s0 strong in lit:.gation that f_he B <=

-

hm.le the word iitzgat;.oxzy}s soxneu.:aes

LI

vwaz@ﬁ.;s‘% sed here to _mclude the guasi- 31:61(:1&1 dz.spute settlezaent

m:ﬁaz.is:z:, of agencies. (Civil htrggsg,on imrolves conflz.ct be- . .'
“‘ )
bdegn ‘one pezson anﬁ- ar.other or beb.een the gbvernz:ent and a pex-

son when a crime is not at issue. szinal lz.tzgat:.on involives
Lraminal
. “ *
a govefnm_ent's attexpt to prove that a perspn is gu':.lty of a

crime. Litigation can have five .stages: agency, pre-trial, trial,
A" R (ﬁ; 4 .

— - N — 7 v .
- lsee Statsky, W., Intreduction to the Legal Systeza A Short -
Story ‘.or ?azalegaw =2- 9, 51 iHa ional P Paralegal Institute, 1974)
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appeal and enforcemeat L

*»

These ..r.'e s.a-ges_nze adtivazed only when the ccnfhct is
brought to é_'ﬁe attent..cn 'of a goverzment of £ficial or agenc',. )

¥any, :.hnot most of these ccaflicts aze neve’ brough.. ont :Ln..o ’
4

..he open m .h:.s way. For exmle. taxe the ca:se of a: ne:.ghbo.

"

chogpmg dowz- has t:rée mch fa.ls cnto somecne el.se's propertg ’

LA crnl smt {e.g-+ trespass) wwld ce..a:.nly be*poss:.‘ble on

. L.ese ‘ac‘E*; “The nezghbors, howev’er, may decld.. beween thed~-

selves to settlé t.be :aattez:, g.., the nez.ghbor who did the tree_

tmg Eay remove -tbe tree frém His pe:.ghbor 8 yaza and take lt
npon hz.mself- -'eoaz.r any damage. Toe courts nevet beécme in-

volved. ,An e::pzoyee is caught stealing a small azount of moﬁey.

b - -

The ez:ployer may decz,de to "let hm go” suthont calling- m the ’
police. .Be may be *eot:,nande&—o: dlsch_azged after making rest:.-

-tm',.wn (e.g., returnmg the money, takenj. zne prosecntor or

d:.s,fr:ict attorney hevex, ‘hears about t.he caSe & vast nuzber of

c:.nl cases and 2 good nu:zbe: od. criminal- cases are resolved in

e

-
,this fash:l.on they ax:e never lzt.tgated.

Ve kY . .
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- -
- .
- 7 . /
.
4 - ‘
. .
. -
- .
4 - . ,
. / IRV S
. , .
Y . ’
. Y IS .
.
-/ -

-




-

* .efo*e.hec:imnalconrtsmmmlveamacase,the

1, Asswcy Szaee Sz Camr D - -

a) Criminal‘Casés ° e —_ - S

polace de::aztmen‘ & dxstr:.cﬁ atbo"ney s b‘f:.oe d.a’.'e nsualIy .
ta¥en soge act.on. Fhe pol.ce: depm znd, £he dz.st:;gt'
att rne{( s of‘:.oe are aéministrat tive agem:;es a,lthongh the :'

Latter is r.ot often referred to as an agency. Unless a czt:.zen

)

is :ngkmg the arzest, the decz,szon, to a:zest 15 usuanj :aad,e h¥ .

thn ghlicﬁ.' The m:.t:.al aec;s:,on on whether or not to gmsean:e

(:..e., ..o P ingé = = ¢ the __

-.._
L - PN [l

dz.st.ncﬁ attbraey.. 'L'ne polme db not arrest. ev@ryone who::x t.hey T |

-

.
-

O

ERIC
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suspeact have cczr_u.tted a crz..% nor does the d:.str:.ch atborney .

pzoszecu,te everyo e arxest.ed mej have conside.ﬁole discketion

k..th respect. to the ar:est anﬁ nxosecuuon deczs:.ons. "'he :.n&:- .

“w?’f -

vzd;:a}. :.maolved, ﬁun:;'rel‘ or ':hzou jh his attormey ) may brfng .
g_mzce distfict attmey

certam\..acts to the attp‘atj.on of

in order‘to m‘luende the:.z decisions on whether to arrest or - ’ |

prosecz‘zte. - . ’ - A
. - - . " - _— . . Y e

’ e . .0 . 4 i
b) cCivil Cases . ~ \ ) * |

- ) Iy . - \ |

. . . N LT,

In fciw1l cases, 3jne py rocess is. puch ..b re complex if an agency ’ 1

is invoited. There =3y be no agency in existence, howevs:, with
- - o & . - 7 2

3 . [3 < . - )



Jnri_saic'tionz over the diSpute. An a bile accident or an

s.aéé ,t:oblem exm;;le. nomaﬁy s oot involve aa admin-

zscta7 e agency- they go d:..ect_lj the eom'ts :.f the parties
. ‘.‘zavefnot r&solved\t_.e coaflict among theznse.’.res- Othe. cr.r:.l

‘.. K

. ;" .,‘ c‘a.ses do z.n'.'olve agenfies. e.qg., suspension o " arivers hcense _ -
-0 f ‘(B—eparmenz oi ¥otor 'ie"hzcléé}, ‘tix tlaim (;5:t.e:na.1 Revenue .

T T

o Servz.ce), ,Stock :ssue {Securities ana ::x;:f:ange Comission) , wel- .

- fare clam -{Departzent of Social Sen;zc[;s). Dz.sputes mvolving 2z
. such mat}bers may event find t.he:u: way into the courts, But
unde* tiae doctx:...,e af exhaust.i.on of aam.ms&ati?e ra:nedzer,
the pa.rt:.es normally must go th:ongh the procedures set up by the

R agengy to try 't.o resolve tl;e d:.spute w.th:.n t'ne agency fore

’ taking 1t to tne courts. After exhaa-tStmg (go:.ng thrgugh all) ¢
. ax.::unz.stratzve renedies  {procedures des:.gned to resolve conflict), R
' if the party is still &fsgatis 3 Jzt:h the deeision of thgﬁ__ - o ' J

a.gency,ﬁ:e can zxornally take .t.he e to the éou'rts. ) A
,ag;ncles have miomal and sobetine$ formal intgrnal® dis- '_ . ..

s

listen to the side of tHe clienty. Many d:.sput.-qs are resoLved at
e.cleared up, mssing facts_ are

. L4 -
*  this level’, Misunderstandings

¢« .

L provxded, etc. Many times the client ié represent:.ng hiz:self at
R .
this stége. If he is still dissatzsfied w:.th the agency deczsion, o
'. * .(' M

2592 4 note 1 at p. 55. ’ e ., -

. ,zd at p. 10. ' ' } .
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he may seek the ‘assistance of coansel or other representative. e

?

E‘he cl:.en‘ oz his representative may go back to the individual who
mdethe initial decision and txy to change his mind. If um- ) .

’successfnl he @2y go up the *chain of ccma.nﬁ”g to ‘.fh:.s super-~

. visoz in ‘a further ef‘o*, to resolve the matter informally. If
f_ﬂ.e anformal chanrels prove unfruitful, reconrse znay' be made to

. the'cguasi-judicaal. hearing procecmres of the age.ncy. The agency
a2y have a hea.nng prowss in v:.u.ch endence :.s presentec{

/ .1 - .
tnesses sworn, etc. in a fa.sh:.on sipilar’ to a' oonrt hearing or

/ u‘ualé l/dec;.dmg off:.oe. or: —eféree will then e a decision.
I‘-—tne par y 1s cz.ssat:.sf:.ed with the decisiomyfhe may be é.ble

Ve
’ \ tc‘ petition for a re-hearzng befov'e the same referee. Fin }?',
an’ appeal process aay be available within the agency to another
- referee, or to another body or.to the director ff the agency
hz:.self who may have the po'ner to overrule, any decision made.

"

“ Once all these rout,es have been exh,austed md:.v:.dual tay be
avié to take the case to court. if stinl dJ.SSatJ.sELe;i- Some agen- .

~

o c/:,es do not have formal guasz -Judz.c:.al tnbunals in

To exhaust administrative remedies rn such agencies/simply ..

go throuch whatever ordr:e,ss that is avazlasle ;Ln' z

agency a chance to resolve the matter.

. . See Stats"/:;, #., Teaching Advocacy: fearner-Focused Train-
for Parale aLs, .39 (Natipnal Paraleggl Institute, 1st

c . “ ition:” 1 373 ition: 978 4, See also Statsxj, L P ?ax;a—

legal Advocary Pfore Administrative Agendies: & Training Format,”

University of Toledo Jaw Review (1373). .o,
1

. %, - . . ) . - \

. . * ’ . .




Cnazy T
Svases of LiTigation: Asency

~

G~ : CRiMINaL

T

aj/ The client and/cr, his repge- § 2) i"ne individual or his

/ sentative may try to con- attorney may tIy. %0 in-
/ tact ageacy officiais ¢£o ’ fluence the e¥ercise of
4 resolve tbe conflict . the police’s discreticn
informally. 7 t on whether to arrest.

b) Pecourse may be made to -} ®) ‘The individual or his
upper echelon officials . ., atbtorney*may try t6 in-
at the agency to resolve v fluence the exercise of
the conflict infoma],ly. * the digtrict attorney's {

- / discretion on whether to

/'A prosecute. D

1 night b _taKen
the agency. to Whoa—-
ever his the final wo%‘d. .

/
/
£

. . . 4



* ' az..“e:ent Ju:.s:ﬁct.:.ons often have d:.f"eren* pre—tr:.aL P i

» .
'_ Ma. proce:ures me p-'ooe.ss descnbd he.e is *yp:.cal of ’ ..

- R § stat.es. Once an- mndual is a.”es..ea _the gvoseczvov mzst .
Y aét émcklv. "3};..1d.mg whether; to pmsecuﬂe smoe the mazv:,duai :
:,-- -h-as right to be b-'ougat befo:e 2 magist trate> goon afté:’ ke is * .

_é'cz’s,ié@ pe.ay 's,omeumes occuzs. however, in bzmgmg{ the .

accused before a z;agfs"ate due to the tinme ta}'en by the oo}.:.oe ;

-

oo to coplete ..;;e:.. mves..;gat;on. i’he r{.ag:.st:rate notifzes ‘.haa ) s .

- -

- accused %ot f,he cha.zge o* co:mlant aga:.nst hug, e also decides
wq,at zmst be done* ixtn hs.m nnt:.l tl:\e next court proceedmg. WO

-
. . N s e -~
R 'oatlons are a'.razlable‘ : g - f"‘-

- .

] ' (i)- ‘he can.be v'elea.sed on his persona‘l recogm.zance aithout
. . « .

- _- ha'.r.,ng to post byil; . . .
(11) he ¢an be, released only if Bail'is posted.’ .

" . ’ ,,.I o . Bail is a‘sum of soney paid into court ' ‘

_which is forfeited if .—ho aocuaed fails , - -, . ) .

(AN “to appear at schedule& court proceedings. -
I3 . v e * \'/ ; e

. * Sthef word "magistrate® can hal.ve a nu=der of dszeren" Dean-" o
4 y... ing HBere 1t refers to a lower court official who sBiay or cay kot
-~ bea judge. His primary function is tp conduct the initial court - **

:’ : ,prooee“éin.,s. ) | . e - . '
., ] ) ) . .
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Q R - .

y
i
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*,
*

. -
‘ - - e,
; — - » -




Iiozm.-,. che ;ccasea w1l pave 2 bend

[ . man pos° the bail for which the jaccused \
~ . e

pa,'!' the bondsn:an a ...;c:z-*e..z.

. 'ia sonme statzs. the cobuart will
the accused <o pay :Lnt.o court a desig-

nated percedtage of the total hail 2’12- L
' - A

-

Lo -posed,” e - .

1

The accused,s also notified of his rig'nt to fenai'n sileént, 0 _a

'h:.re # attompey or to have an attorney” asszgnw to his case free

-

- “of cliarge if he is indigent. o . e -
-

Many nisdmea;zors- or petty cFses dever go beyond this stage.

& majority of defendants plead gunilty immediately. -
2+ the indtial appelfarance in felony cases? the ragistrate

asks the accused whether he wants & preliminary heaging or )
exa.:unat:.on.. if he u:.sl&es one. a date 19 set for it. In scme

3ur:.sdzd’c:.pns, the accused has the richt to be p:oseca.ed’bn.y

after a, g'rand jusy has re;umed an mdzctment. ..c:h the prel:...x-

nary heaxmg and ._be grana jury amcess Ean be and often are

waivéd by the accusai_@ A, . «
— e~ ’ ’ .

s&.ates fhave different -Griteria on wa:.en. they base s dis-
tincticn beﬂ:;eeﬂ a feiony ard 2 msdmanp Por .exaxzple, the

-

S

O

E

RIC
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. drstanction =ay be Dased . To Ttength-
be z,.‘posed or "the plage of - :.nst:.tut:.onal:.za jon that counld be

ordered if convicted. Generaily, 2 e,lm:y a more serious
~czrize * than a nisdedeanor. ° . by

.o - .

.&‘ .. ) . . . . -

'
- L . . -




* .

Tze purpose of the g‘;elix.::,a;’* Learing. 28 o pe
* coart o0 decide wnether there 1s s.fficrent evaderce

- ~ ) X
justify a trial. Tarefn! 2Malysas of the ei"-.de:toe 1s 2. cavety.

e i
(.3
1]
12
o

¥y
L
R
o
6

.

- oE - - -
howe%er, at thas hearigg. its pramary valoe 2o the accused is
she opportunity te Aiscover or learn more 2bout the evidence that

-~ -

L)
. . .. -,
Tais ftformaticn can be invalueble to defehse counsel in pre-
- ¢
paring for tral. . .
. - z b -

+ & common, occurrence guring the prelamnmary hearaing [although
> -

. .

-
* - . - P
not limited to this sTege) is plea bargaining. Suppose”that the
* - - .
accused haz cezen cna’zige’d vith burglary and aseault. Ia z bax-
’ .

hd -
galning sessi¢a, he may "agree” to plead gmlty to gue of the

-

charges 1{ the other 1§ dropped. A, ,great number of ‘criniinal

. . .
’ cases never o to trial becanse of the bargarred convictions that

. are cbtained ir this.way. —

° ' In about half the states [(mainly in the West) "the '?:el‘i.mi- .
- - . ) e . . 4

- - nagy Yearing 1s the last screening stace before tr:al. “In the

- 4 h=3 . : -

. t

-

P 4 ¢ 3 . .
. ol . N - - ¢ e T -
tot’ze:’sr.ates and 1n the federal syst\m, the grand jury  czan eater
] - . - » .

] Y . . )
the picture before trial. 7Tke grand jury process 1S similar to

e preliminary hearing in that 2 decisién id made on whetler
H :

i

‘>

- . .

vfficient’ evidence exists to hold the accused over for trial. .

.
]

) - S . - . - .
the grosecstur nas zed that .c.e.'mgnt attemnt to establish 2£ t¥ial.

= ewi Ua hes dotvid v dist o o

v
i
v
»o
v

L. ~
TS SZCLI5ICH <0 prececu

*
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- The next 3rep 15 o
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arraigument. The usual pleas are suilty., :s:—gmlty or *zolo

coatentere® or "no wn:es*' which 1s mot an e:n:}.,ss~ f gmlt
@
© out a statement that :.be accused Zoe2s not d.sp:z.e :be rge.

If the defendant aoes zot plead guilty, a date for tri
Jurrng thas stage, there a2gain 15 often considerzble das

- -gf plea bargaining deals. ° ,

. “Thréushout thid process, but particunlarly toward the exd as
£ * .
«Xe tria) date zpproaches, the Zefendant ¢r Lis a2ttorney offea
e p
makés mbdticps which are pet.tions or regumests to the con:t that

. Certain things be dcne. ror exzmple, a motion ‘o- azswve ry is

- ey, 3 r

a *eqnest that the court order the p*osecubo* to prowvide ..hes

ce.andant wath certain ;nformat.;on concerning the case A

motion to ‘suppress is a reguest that the cport refuse to permit

“the ?rosecuto* to use certain ewidence. ;

Z‘ the accused has ecuested 3 juzy txrial, 2 'vo:.: dire

sroceeding :.s he?d before the ,ndge in which prospective jurozrs .

are interviewed by the a:..omeys ‘for selection to the Jury on |

that case. . ’ - . . -~

b) " Cavil Cases ~ e
"’be'ptoce"'xes governing cxv2l latigaticn can vaz'y exten-

[
,l’-'elj frem state to state--usually much more so than cririnal

liugat;m. waat is presgented hLere are the p:we&ux&c what
> t

gezerally apply to =any jurisdictioss.

H .
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1 lizagation, the ;laz:*szf les 2z complaint
wIich States the maix facts that he alleges against the defen-
dant. Pleadings aze tbe‘fc:}zal papers f1led by plaiaziffs aad
defendants m.,a...;ng therr pos*.:.ons ca ke .actna_. and le'-ai

issues in latigatipn. The tomplaint is .he plau.:.“'s £irst _i .
a

.
-

pleading filed. It 1s faled wath the clerk of the gourt who thes -
~1ssnes 2 summons which 18 2 notice to the defexdant that a cival

suit (called a:; actz,on) has been ‘J.Led z'a.inst hin 2nd that un~

less he answers the mmplaux within a d&xgna.ﬁ ..zne, he w21l

icse the case by def.anlt. The pla.n t1ff then has .h;s sSUmmons

flus a‘:;pp;g c.:f the mla.at *sexved” on the aefen&,::. To be

s;arved no:::;allj means to .be handed somethmg in person, although -
in special c:.zca:;:stznces sexvice may be z;aae 10 othE ways, _._g.. —

3
*

th:on:_:h marl or motice 1a newspapef'. The persca who completes

N hd -~
this service on thé deferdant then ¥iles with the clerk of the
. bt T5d
- » - -, . .
court an “affaicdavit of ser.uce in which ke cwears .ha* sexvice
- v - - 4 -
hé.:; beed made. - L .

: "'be defe.xdan‘ rust then file am answer in o*&ez to avoid a

»
de‘anl* 3:;591&4: against haim. Ee wmay take a2 nuwiber of positicas

in the answar. TFor exerple: o ) "
, P .
- - . ‘.

a) Derurrer: a statexment that even if all ofrthe facts .
—_— i . .

‘ "allegeé in the piamt;sz's corplaznt are trud, the .
. - . »

~ -
T3¢ governang those facts would not permut the | -

“ plaintiff to win anything.—ss other words, the -t
. - . " .

. - defendantyis claifing that plaiziztferias r:ot.f' .

- > e e - « -
LN e ) -, —_ -
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stated a "cause of actica.’, S

- v . . »
f . N .

- ») pamicsions and Denials: Wien the defendant reads’ T
» -
" the facts a.l..e-ed be "fue by ..be plairitiff - .

‘2 the eo:nplaint the defexncant naj decide o
. . -. a3mit-tre truth of sgué of the facts and deny . ¢

- »
. »
- . -

c) Counterclaim: <the defesdant.may feel that hes™ . A

the truth of others. - . . -4

Lo . 3 4 .
) naf his own cZuse cf ac:.zon'against the -

: . - L
\ plaintiff. 1If so, he sx:a‘,% ﬂze facts .

ve -

- that he believes eq..:.tles him.to recvaver’
o . - . ¥, .- ? -
. saiast the, plafntiff. . .- - ; A

Toe Gefendant may try to joln other parties to the action whor¥he
belmes are ~:!.:.a.b:!.e or otherwise involved. It is the respomsi- .

- bilaty of ..he aefe.xlant. +o0 serve the sumons oca these parties.-

— .

o Once the plaintiff receives the zaswer of the deféndant Be

~asually £i1les a-'r'epl;‘ stating his position with re);ge‘cf: to what »

.- tﬁe defendant said a2n the answer. . - . >
- . 2

. [ d ”
.- * Tte next Dajor stage 15 éiz.scovery. Discovery procedures” are -
I - »
s . . -
+  ased % permat the partles to cbhtaein more facts fronm each othet
in ozder to p-ze:.&a*e Tore e-fe"tz."e’y €5r traial. Written interroga-

- -
. =

tormes are giestigns addressed to a2 party in which inforzmaticn

e

Y

\ - . -, : P
oettarning o S0P c:ﬁ;qs in litagatiocn 1s ‘sought. A zore formal J

. . K4 B
way in whach g:&t&: fagiual %—:a:.l 1z cotad irne¢ 13 through a bill
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, oefore trial ant outside e courtroom (usually :5 oze of the

s

~

of parricalars. 2 deposition 1 a guestios and answer pericd L.

\,o'::eys}. “ﬂces). A party or wiiness in the case 1s guesticned

Ly commsel azain w:...‘: *“e o.,gec‘f."e o‘ discovering facts Zor puz-

fposes, of preparation, . B ' - -
- ¥mile dis'co';rez'_." is going on, a number of moticas may be
:na:ie. by che pacties to the court ‘(zefore the trial begins). &as
indicated w’ea motion 15 a itten or oral agplzca.:.on by a
party address ei 5 the court .zet.:ues..mg a particulax ozxder or
ru'.l'_ng. -:-'o; example',‘a "motion to disclose” i1s a 'request'by one

.-
‘party for the other “to d:.sclose oer:azn .nfo':nauon or to hand _

£

over? ce*ta.:.u zio'ﬁme“‘c that have :xot been obtamed fh:ou,:.. the . -v %}

e LY

¢ Sogmal mte rosatory and deposS:ition process. A mot.:.o‘ to dismiss”

Oa‘.nmt;on for Summary Judg_.;xent,-' 1s ‘weqzigst to end the casg,
:l.r:'pzft ‘a trial. A pargy is saying to the court that if it looks .
.at evéry .docuzent aad rleading that had been submutted thos fara .

5 0

..he other side could not .aosézble wm at a trial.
:I'n:opgbout this pze-tnal per:.od, the parties may be trying

to negotiate a settlement. A bargaining process takes piace

cravately bbtween.the parties, or between the attorneys of e
o 1
parties, durirng P hiach each side telis the othez what it thinxs i .

would Be able to prove at *":.al, w;; the other scde should settle

>
.

and what 4% 15 prepared to settle foz.

.

: . o N *
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The pre4trial coaference 1s be..a befeor e “*e jﬁd,e fuspally

in -ms offace or p::.va:e &a_m.:e-s} ‘with

A
They talk, 2bout. the general outlme of the pendwg txial.

the at ome?{s present

'l‘be

;nd,e trys to get the. a‘-tomeys to

bemey"ec:.se::xthe

. ment.:.ficat,on of the :.ssnes .hat will be the subject of ._he

~ " . ’

. £ri21. The juige may- also use tbe opportnn}ty

.

Pezgies to toy o

available %o the pa.rt:.es.

submit thear ému.e to

_fron the wurtﬂgrpeess; M

If the case will go to
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_' by his decis:.qn oa the dispute.

there,must be 2 jury seleEtion process—the Avoir dire.™

encou:age the

t érb:.t:atu:q.

settle thecaseo:toajm
iz certain situaticas there are ar:n. atiqn.»yrocec’:ures.

Iin a..bztra..zon, tl:;e parties ag'ee to

2 non-;udzczal thirq party and to ab:.de

This is a sepazate prq;eed:ng

A4 4 :

trial and 2 3u:y has been ¥sked for,
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*
/ .+ ’3. degos:.tz.o'u; :
» L
. '}'A',Pre -trial wt1ons,.e.g

- / ‘ rmotion to disclose, x:oti,on

&umz.

. clerk of court.

) Cierk issues a smons. '

<) Sumrons and copy of- complaint

are served on +the defendant-.

d) Plaintiff files an affidavit
? service w:.t.h the clerk of,
“court. - N

~,

k) De‘endant tnen ‘:.les an ansver

. with the clerk.of court with
a copy servied on the plain-
tiff.” The answer could con-
tain a nuxber of pos:.t.a.ons-

1. de:nurrer 1’

3. ooun«ezclaua.

f) Third p?és ::.ay be j '
g¥ ‘The plarntiff may nle 2 reoly
tc the ‘defss 's answer.

L2

1. in ..errogato*:.es
2. Bill of particulars”

to dismiss. . ‘
L

2. sone ad::u.ss:.ons of fact ,
*  and some .denials <

id

) Investigation

c) Initial appearance before.

f
1) Jury selection--voir dire .,

mag:.strate

i. accus'ed notifie
charge{s)
2. bail

3. right ¢to be s:.lent

4, attorney repres
ion

Grand , jury—-i'ndictmenf:_

Preliminary hearing

Plea baxgaining.

J}rraignxent

Pre-trial motions, ‘e.g.,
R potion for discoverV

mption to suppress

% - .
- [ - -
. Stases oF Litiearion: fee-Tmiat ~ 7 .7 ’
B L4
ST T Cvit. : . CRIMINAL *
ta) Pralatiss files co:zplam; with a) Arrest - ‘

-

1

L]

d of

enta-"
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Efforts at settlenent .

Pre-trial Conferedce may be held -
to crystallize the issues and

tg attempt a séftiement.
J;.zry Selection--voir dire

Arbitratiop
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-stege may, vary from state to state.

The procedures for civil and criminal trials are relat:h'rely
the same. Again keep 1o mapd, howvever, th@i the order gresénted

here and the names wsed to describe specific cpmponents of this

e s - -

T H

. _The first order of x - trial is’thé opening
sgatements by counsel (or by the parties themselves if they “are

not represented by counsel). ¥ormally, thé party that has the

burden of proo: goes first. This is usually the plaintiff in a
v ~ \ - -
cavil case and the state or prosecutor ia a criminal case. (%he

. .y

burden of proof is the necessity.of affirmatively <Onvincing the

court of ome's version of the facts in dispute). In the opening
s‘o‘ate::’:ent, the attorney briefly stat:as what the issues a':e, what

the position of his client is and how he w:,ll‘ go about establlsh-

. L, . < . L
:.ng that position. , - -
The party with the burden of proof must then present evidence:

- - s

At thas stage, h:.s evidence zust establish a prima “facie case

which 1s enough ev:.dence %o win if the ot.her side fa:.ls to contra-s

d:.ct the ev:.dencs be has oresented. He tries tp es ..abl:.sh his

. p:L..a facie case-by p'esen..:.ng ..anga.ble, de;.onstratlve, or physi-

cai, ev:.dence (e G- wrlt en domgntatlon, phc/tographs, weapons)

—

as well as by ot,e-st;g::.om.al evidence (i.e., through the oral state-

=ents or testirony of witnesses on th@ Stand).
- ,

- .

Aruitoxt provided by Eic
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l.o

_ Warle tmying o es';abl:.sh a prima facie case through testi-

..o:ual evzdeace, ‘the attorney calls his witnesses for direct-
exzminatidn. He asks’all the guestions of the mtness on direct.
'Z'.he other attorney will-have the opportunity to cross-examine

t.he witness afier ‘_he direct-examipation is eoc:pbete. in order

to establish the relevance of certam physigal or demcnstrative
ev:.dence, the attorney may lay the foundation qg- the ev:bde'nce.
through duest:.ons asned of the witness on d;;:ect—exa:unauon.
.Fox exa:.:ole, suppose the attorney wants to adnlt into ev’:.dence
. cerp:.n bus:.ness records prepared by "the W v:.tness on his job.
Before sub:mtt:.ng the records he lays ttie foun;iat:.on by askmg - |
guestions such ast on your job, do you prepare records‘, what kind; |

do you reeogm.ze this document; would you describe 11: for the'
Va .

- ¥

court and the circzmstances under which you prepared zt, etc.

* The attorney then offers it into evidence. .t . ~

-

The other attorney may object to ang question dsked 05’5

* {

witness. "‘he judge w:.ll then méx-e.a rul:.ng on tne object:.ons -

£ raised. The more comon object:.ons made during dz.rect-exanznat:.or
s ’ - . :

are:

a) ‘Being’ unduly repetative:

L]
b) Asking leading guestions" (where the answer {s stated e

- . -

~ . or strongly Implied in the guestion, e.g.. you

——
s .
. -

weren't hcoe at noon, were you?)

ERIC- -« 24
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v, ) . . . <

€) Asking irrelevant gquestions that éo not pertain to

. the facts in di3pute. < .
o0 ’
. d) Asking guestions calling for a conclusicn (normally,
A = tie witnbss must staﬁé:agsi he knows
) : L about the facts and mot give his oOpinions or con- 3
) ‘. clusiéné about the facts. The exception is the -
’ ;xpert witnesss g;g.: doctor, who can, -undek cer-
. ' . - tain circumstances, be asked to give an opinion,
V7, ’ for examp%e, ‘wa§ ghe atcused Eapable of séeing the ’
) i sign 100 feet away?®) BT - ’
. . . »
. e) ’'Impeaching your own witness (if you call a witnéss ‘on ¢
: - ~ direct-exanination, the’strict rulé ih the past )
. .
, was that you couldn't impeach or attack or dis- .
. . . .
credit hinm if he surér;sed you on the stand and ’
. , - said something that hurt four client. Tgis rule ’ .
. has been éo;ewhat,:elaxed in recent years ;nd is
; .
] . often not strictly enforced). .
The rules change soemwhat when an attorney is crosé-examin;ng
éhe 1itness of the othar side. Presumably, such a witness is
hostile :o‘the attorney crosé-examinzng him and will therefo;e
. e
give ham dpfficulty. Hence he 1s allowed to ask leading gquestions, .

* < -
to an extent =n order to aid him-in dealing with this hostility.




e

Clearly, the attorney cn cross—exzmipaticn can impeach the witness,
since impeachzment 15 thé"_p’grpose Qf cross-examination. Ee can- -
not, however, ask unduly repetitive or irrelevant guestions. .
{Sote that at this point, the other side has not’ yet present;ed

1ts case through direct-examination of its witnesses mor through ~
the offering of its own physical evi.dence: &1l that has L.
nappened 1s the presentat:.cn of tbe case of the oarty with the
“burden of proof and “the cr?:ss-exanzn.at:.on of witnesses by the
other s;de.) There is ano.her rule that often gaverns cross- -
examingtion: the attorhey on 'cross-exaﬁinatiori cnnot a‘sk‘ ’
quest:.ons. outside the‘ scope of the, subject*-ma‘él'ter cgvered on

-

dlrecq-exammation. If on diréct-examinaticn, for example, the’

58 s

w:...ness is askéd aues..:.ons .about an autombzle acc:.de:nt the

attorney on the other side cannot ralse new subje.ct';ué;;ers on
cross-e.xanznat:.cn such as questions ”perta:.mhg o sla.pder or

libel. This suoject is outs:.de the scope Of the automcblle ) ;
accident. If tfe a’f:f‘of”"ey”?ants to coverx slande* [ 1bel 4 )

. .

{assumang ‘it 1s relevant to the lz.t:.gatlon at all) he must da so

[

/
when he presents s own case after the other.side has rested.

- -~ .

L1ke the rule on meachmem, hcmever, this rule is also not i .

always strictly enforced. ¢ . . -~

-

- -m”ff.l,' 'h:m oou:ts,allo'a the party who 1n1t1ally dzrectly-

exanined a '-utn%s to conduct 2 byief re-direchexamination

after the other side has czoss-exa:u.ned him. , The purpose of :e-d:.rect

t L P
. LY
-
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Clearly, the attorney on cross-examination can impeaéh'the witness,

since impeachment is the ‘puPpose Of cross-examination. . He Can- “

.- [

&, however, ask unduly repetitive or 1rrelevant questlons. .

at at this point, the other 51de has not yet presented

. N

through direct-examination of its W1tnesses nor through .

therofferlng of its own physical. ev1dence§ All that has
Aoy

happened is the presentabson £ the case of the party with the
0

.

K . burden of proof and the croés examlnatlon ‘of witnesses by thé

Dm e e oy e o en

Y S ——

other side.) There is another rule that often governs cross=- »

2

examination: the attorhey on cross- examlnatlon cﬁhnot ask
X quest;ons out51de the scope of the subject‘matter covered on - :
1direct,—examlnatlon. _If on d1rect—eXam1natmon, for example;‘the'
'wltness is askegkquestlons about an automobzle acc1 ent° the
attornew on the other 51de cannot ralse new~éubjec€,‘ :

x A .

cross-exfmxnatlon such as questions perta1n1ng to slander‘or

libel. This subjeet 1s outside the scop€ of the automoblle

. o,

accident. If the'afforneY“Wants to cover slander oi rbel

.

. {assuming 1t is relevant to the lltlgatlon at.’ all)

A S':, .
- when he presents his own case after the other si e@ﬁ%s;&ested.
H ‘ . \ \’ -‘.
Like the rule on 1mpeachmentr however, this rule ?ﬁ also not
) . . \‘Mi N : -
alwayS\strlctly enforced. ! S r N .
- * ] - “4

" L “Plnaily 'Epme courts4allow the party whg }kltlally d1rectly-

° . examlned a/W1tness to conduct a bgief rezﬂlrectvv ugnation
W
. . after the,other 51de has cross-examlned b; of Tﬁéygtrpose of re-direct
: ’ . . . . . .- ":‘\:‘.“59-' \él .
i R ' : : D @\\ggi' :
. N N LR, (W TN /N
. . .:-.», . . . . . . Lo 4 \“u\‘ - .» he ]
W) a N ¢
- Q@ TUUIUTTTIIC e - &f; e e e i —— .
: o . ' . ‘ « o
vt e
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I SO E'.‘.":ﬂé —<lose of the plaintiffs case (1a c:val latergataon)

L.

v -

.
. -~

ive the aftorzey the chante to rebut what he feels tie
. > £ - .
ttg e} zrped to zccomplish on CroSS—examinaticn. e

xm'uh

ij

-

or of the stzre's case (1a criminal 11:1&3at3_.on7, the Eefesdant
can marf a z:o 1ca to-daspiss c::’g:hfa groznid that the other sade,
has farled (t.aronr,:h i1ts physical and testj.mgnj:a_l ev:.dencg o .
direct. exa:m.nat:."l) .to es.,abljzsh a prama facie case. ;f this
mt:wn b.g*an.wi the Jzal is over. 1if it és denied, i¥ is \.he
d&endant § turn %o put on his own ‘case to est,a:»l:.sh the facts "in
the.’*l;gnt most ﬁavorable to his client. The defendant directly

!
éxamines nis“pwn witnésses and the plaintiff ﬁubjects then to

o‘o

-~

Aruntoxt provided by Eic

- 4 ” . :
strategic moments. He then rests his ca.se. A te

eross-examination. He introduces his snys:.cal evzdence at

i
s .

-

Throughout the prese tauons of cdses by the &wo s:.des, there

-~

- L
freguently a:e interruptions ddnng which the ai:.torneys argue
the legal:.ty of ocedural and evadentiar 1ary points. If 2 jury is

\ Bearing the case, t.hese a.gunents are usually .held outside of
L4
their neazing range, either at a’bench conference v;t.bathe judge

. . .
.

i & ' LI - . :
or-withr—the jury razoved fron the room. if ho jury is 2nvelved
~ - . .

v

- -

’ . ’

’ 4 . ./ . . .

- . s

7 e

On How these witness e;.anlna zcn ruleés apply’ to' aéninistra-
tive Hearings, see Statsky, wW., Teaching ddvocacy,.suora note %
at pp.93<f. /

. o - - A . '
in the case, then of coursd, the argurents can be oade in the open.




- . Y 4
: / -2 - .
v »
< . i
A N -
-~
Once the defendant zas v-esg.e: tne legal pointe have Leen
. xgu’ed-:r.e Judge must thes lmerruct o *charge® the jary o the
e 7 L

s;anéa:ds 1t will zpply :'-eac."xmg 2 ze:&i@: gain, 1f there .’

is 10 jury. _he:e 18 2O charge s:.zco the 3ud.ge cec. verything

haimself. If the 'e is a jury, /’1 b-as:.c 'es;rns:.ml.ty 18 to
deé:.de the factual 155625 12 §uspute m‘ the gmdaznce of ibe
jrdge’s ch.a:g.e. '22':6 Jjuzy is told wha" sf.emda:d of proot to
agpl',' in resolving the fac*ua. d.s,u.,es In civil cases, the

-

standard of proof is of en the p*emde.anoe o‘ “the et.r-cenoe
. whach generally neans tha,., the jury is z:noz:-e“‘r convinced of 6::9..'er—.

sion or that 1t corcludes that the existence of a contested fact, .

1S more probable than 1ts nonexistence., In some civil céses the /}

standard ‘15 much stronger: “clear and convinci;.xg evidence. "‘""/

Thas standard :ec{\‘.:.z;as more COAVIRCLng evzé-ence than the prepon—-

* . derance test. The strictest standard of all is nsed in criminal

. casgs: “beyond a reasonable doubt.® Z% ‘the jury has any reason-. -o.

- * able doubt as to any of the elementy of the ‘crime, the defendant v
N is to be found ‘not 'guiity. ..
1 ' Before or afte:\ %i‘zpe. \ s been chéirged, the attorz’zeys
make their closing statézemts in which they swmarize théiw
- cases, stateumac t.hgy think they proveg and what they th:.nk the

other s:.de ‘az.led ‘/ p:eve. Finally, the jurors go off to the

) Jury 'oon to delzbe:a.;e alo-ze. They occasionally come back intg . ’ B
- . " : [4
the court to abk the Jndge to cla:jfy cert?z.n., goints of his -
% wnstrudtidns to thes or to ceal -.'i/th other] prcblex=s that arise.
- . . | ) -9
- / . [ 4
_ Q- / o . ;/ . .
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'plai:)’_ciff whick he won. .

¥zen toey have reached a2 yerdicst, toey Ietusl 1O TNe COLIITOOR
’
to hzve the foreman of the jury znomounce i1t o The courT.
-e

. In a craminal case, the perscs coavicted is then brougikt’

before the juige for senvencing. (I some states, however, the

. .o, .
Juzy mzy be permittes o set a sehtence as well ‘as to Zetermine

-

gurlt or ianotence). ke judge may conduct a epa:a..e hearang on

the seateace. The persosn‘s.background, tbe likeljhood of his ¢
. »
comenitting crames in the futu:e, his degree of repeatance, eiC. |

are all takez into ccasidedgtion in decading wbether to sedd him

to orzscn, g*ent. him p*oba..;on or faizé ham The 2tiorneys for

bot.h s:.des .,e.ke .uras a:gu_n" for t.be sent.ence they are seeking.

Usuall,', new w:.tnesses are not cal led atr this _hearing, -but

lett,e-s of recoummendation, written reports on fam.ly and exploy-

ment backgro}ma and the l:ke are freguently submitted. The

technical rules of evidence aad procedure that apply during the

L - .
trial norfially do not apply at thig hearing. » o
———— = - ) -

In 2°civid case, the plaintiff will usually_be asking( forx
money demages and the jary's verdict -u’i state how rmuch shouid

1)
be .avarded. In some states, however, there 15 a -g;a.at.e danage

_ hearing after "t:.'e,)g_r}' has founf a party liable. This sepdrate

da.:xage):eaﬁg w1ll be limited to the emount that the losing party

should pay the winzmer. Of mu.se, 1f the defendant won, he wilil

not get any casages unless’ he had a comterclam aga:.ns. the

-

s

.

-
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e fimal acr of the trial is the judgmemt of the Judge waich
. . : . " -
erbodires the verdict of the jary &= his determinaizol =m-
the rights zud respomSibilities of the parties are.
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Siasss oF Livisation - mm. -
- >
~ . - - CIVIL AND CRININAL . 4 s .o
. $2) COpening Statement of plaifntiff {civil case) or
of the state {criminal case).
’ -, .fb) Cpening ata.anen“ of ‘other “sice. B St
o c) PRarty with burde:z of proof presents endence. DA :
P I Y, Demcostrative evidence zn"vodnwd . N
v ] . 2. Direct-examination &f own witmesses -
. . 1. ‘3. (fCross-exsmination by the other side
. . %. 2Re-direct examination. .
oo d) Motion to dismiss fon failure £) estadblish a
e prima facie case. . L’
I, ) ey ‘Other side pxesents evidence: . -~
: ~ 1. Demonstrative evidence introduced N
: 27 Diréct-examination of own witnesses
. ) ~3. Cross-exzmination by the othexr side 1
- - " £ P.o-a:.rect exa::u.nation.
LA <3 Arquments to jury by cpunsel, / ) :
. _ + %) ZInstructions to jury’ " i
. ). Yerdict of Jury i .
. -
Lot ",‘ © ‘1) ¢ Judgment of court ‘ '
»> . » (=3
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=~ Some systems

[\ )
4

Tollowing trial there 25 an zppeal process.
stere 15 a owd step appeal pzooess, first to an ilntermediale
appeals coart and then to the highes: {-o: suoreme) court 2n the

. systern In other systems, only c..e 2ppe2is or appellate court

. . 15 provided., -~
i
. - - " !

Sefore any appeals are t2kbn, 2 party-may make a motico O

*stay” (suspend) the execution or operation bf a2 judcment pending

what hagpeas oa agpeal. In 2 criminal case where the defendant

A . o
was sentezced to prison, this motica may ia effect ask the coust
. o

to mrmat him to remain o3 bail whzle ne a-‘?e,alsnzs cecavacticn.

in &8 civil case, where tZe Jud Mea‘ was that a party be fo-'o;ad

‘- o 4o somethi 1:;, -g- . D2Y m:mey ‘or bu.’.d a b*:.af-e a“co*dlng to’
- . -
M .
4hes terrs of x contract, the tion to stay execntion, -if graanted,
L3 ’ .
k [y -

. would prevernz the winning magty’from forcing this to be dene .

rd

e P - . ¢ LT
until the 2ppeal p:ocess is-over. - 3 :
. .

By statute, a2 oa:ty usuall‘ has a lmiwd nunber of days,
e_.g.., thirty, froz the fime judgment was rendered at trial to .
- appeal. ) To start tge appeal, ajparty serves ‘a Notice of Appeal
on thé other party and files it «ith the clarz of the zppeals

court. 7he party against whom [the appeal is b:c sht 15 called

. . 81:: scoe sitpations therecan be an appeal .,e.oée the trial
is cver. For exarple, if a party nas ~adJ p:e-t'ial ooticn or
. : a motidd durang trial which*he loses, he Zay be anle to appeal
-, the xiyerse detision on his moticn ngh* asay .
. / - ‘, +
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wrne appellee or respondent. The zppellant IYAngs The appeal OO

- > -
Tne 1ssueis) with wialch fe 5 fagearicfaed.
Lormally an eppeal 1s significantly d2£ffezent fron the
. 3 ;-
wr22l. The case 1s not re-tzzed om appeal. Tte purppose of toe

~

Zzgpe% s }m:e:: primarily to guestions of law. At the tr2al,

two events occurred: (1) a set of, fact were foumd to be txTue
‘ *, - -

and {2) certain law was decaded to flow from, or to be =zpplied to,

this set of facts. 1I¢ is the latter that 15 the major ooacern

~ ‘e s "
£ the appeals court. Yo wz@ses are called; no physical

evidence is antroduced. e agppeals court addresses issuoes

. . —
such as: .

a) were the right rules of evidence apblied by_t'r:\e Judse?

°
.

+ b) Dad the trial court have jurisdiction to try tHe case?
* .
g .

-

c) Did the judge apply the correct law?

*

. . .
An appeals court will entertain 3 complaint that the evidence

was 2asufficient tp sapport the verdict, but this ér_:ies not mean
that the cise 5 re-tried &5 appeal. The court will look at the
.
entire record and dasturb the facts found to be true only if 1t
:onclad)és tnat the E:ial court was irrational in 1ts conclusion.
- N

There are exceptions to this rule. Inscce states the
azceal 15 “de novo” which is to say thdr the party is In effect
a new trial on agzeal.

N




-

- -
L . - .
* -
R . -
- 2 - .
v . -
Tne sehycle by }é +he aTthrmeys raise these objegiioxs
oo zppeal is the bried. Tne acpe’u* r1ies a2 orief;

.a.g;;ellee. fren £1les a b*:.e‘ and finally, the appellank mzy £1le
'éé‘y brief /.y ._be a:vpel.ee s b*:.e-. The b’ief sume.ziz.es .
what tock 9.&:& at ::zz.l states w:.az em—s ‘the attorney thinks
the txipl 3aﬁge' na.de, provades a legal analysis of why they wa;‘e

narmfnl errors-and states what :_:oncln‘sicns the gf_.éfney zshes '
the appeals cqurt to make. " By the time the briefs arevfiled,
theAen.tJ.:e tria} ""a-nsc:};;:: li.e., word-by-word account of what |
was sa.don the -ewvd at trial) has been *ypea and is referred

to ..h"m;,,h 3 t.‘.':e b"lef. - ) e L w

»stamdard '-qle in the aypea. process is that aparty cannot
raise lecal a.gxments on a.o?éal that. were not raised a2t trial. 10
Suppose ..bat f_be one atw*ney :.ntroduoed a document mto ed¥ldence
at tfia. and the othe' at.t.o’ney nade no objection to its ad- .

msszo': ring the ‘*:.al. Lzs :u:prope' for the latter atto::n‘ey
to argue for the fu‘st t:.:ae on ag:seal that the cocmaent was inad-
msszble' accardzng to the laws Qf e'n.aenoe even if in fact it was

an error fo* the ‘..nal edzzrt to have admtted it.n?e shéuld

i v -

100:: hm.' this rule applies “o appeals from agency hearings;

see Statsky, W.,' ;eachmg Zdvocacy, supia note & at pg}ﬁff.

11,

An exceptica :.s ...ad.e, however, where the error committed
151 the trial court was so fundadmental that the trial was unfair.
An appeals court will address the issue even though the other
side failed to cbject the e.rror at trizl. This exception ie
callldd ‘the plain error frule. .




-

:.a’.-e':a:.sg-:'l this obleciion 2T Tme Trial., For the appeals court
-
t2 2d2mese tnis issue for the €airst fime wo,ld prodasly reguire
-‘. - . 7“‘"'
it \.c..;dn"t 2 faer fazndixn 105 hear:ng which a2t does not want to
‘ .

do. z‘he same (8 true of new theories or znevw causes of action.
against the other party. Suppose that at the trial "a" is

suang %3% for breach of ccatract. " ©a appeal A" ceanot claim

for the first time %hat during his troubles with "3" over the

contract, "3" slandereli him. **A" should have brouaght this dut
at traial an his pleadings and in has ev:.de:xce', «or he shcald have
b'ou,nt a sepa.rate suit aga:.nst "3." Eenoe the general rule is:
if yom shold have raised something at traal aad di&n';_, you are
deemed to have waivéd it for pu:?ose:s of the appeal. '
Once the ‘b;iefs dr¢ 1n, 2 tame 15 set .f.dr oral argument |
Q‘o’e the as'pea’ court (whioh nay co'nta.in three o mine .

Judces, or more}. The juydges should have —ead the fiefs and
rd

done so::o legal research on tfeir cr.'n on the :.ss;ues of thfe ca

- *

4s the attorneys take ..unns argumg the law before thd udges,

e latter often -nte:ruat with cuestions. The pa les to the
PR
lii gation may be p:esen,. Auring oral a.gzmer;.., but nch:xalry
they do n‘o‘ partici an the aroceed" ;
»

{
x:.nallj, the 3 ge; w1thdra; ;m t"’zvate to deéliberaté orx

the case and € decision could take a number of
Courses. ¢
. lz‘.an}- a:we.late 1gwyers would argue, ’?‘d ever, that judges

_seldo: do much "orn gn he case priop %0 ¢ral argu-ent.

.

/e ey
_ 7
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, .

a) Affirm the lower court’s rulang.

-

< ' . b) Reverse t.he lower court's ruling and award the / ; ) ..

3 - 3uagméa‘ to theé other sige (the a;{pe.lee).

‘c) Remand the case {send it back) to the trial Saze ; .
‘with spegific instructions, e.g., conduct a Y

new trial, apply a different law to a partic-

. ular set of facts .,n d{spute. . s ) -
L "'Ius court's decision is usually written and publ:.shed in ) -
- official and upoff:.ca.al.ed:,t;m . ,If there has bean d:.sagree- o
“< ment among the'judges on the déc:.s:.on,.there may be opinions -

that -d:.ssént from the majority opinion which controls. " Seme
judges may write concurring op:.m.ons in whz.ch they qgree wz.!:h

parts of _the magonty op:.n:.on but w:.sh to state t.be:.r own .

.

- separate vieus.
~~ “The next step in the appeals process (if t:herg is any next

. . <
step at all) is t.he highest court in the yzinsd:.ct:.on. .For .y
cases tried in state courts, the h:.ghesx: court is usually "the

- 3 / . /_ , K]

. - . " e -

o “ M . M - .

"‘hese:pnnted or repdrted dec:.sions are the primary source

material which. law schools use to ch law students. The use of
these decis:.ons is led the "cas ::ethod o,f—iearnmg law.

1 -

On reading opinions, seé sj-atsky #., Legal Reseéarch,
wWriting and/ Znalysis for Law Students and Parale ails: Soe *
. §tar “Points, pp.5J/tf. (Batlonal aiEIegEI Inst:.tute and
: Ap;;%hn School of Law, 1978) . A .

— . e

- “ . *
- .

- . 1

i

ERIC . - =--86 - - o

by - e ...
% . - : -




b
staze szuprene court [sometimes called by different names, e.g.,
sew ¥ork State Oo.xr: ol n‘:v.aea.s, Cocnnecticut Supreme fourt of

. . .
. Errors). If the **1& tock place in & federal court ({the United

States Distract Court), the zext step_after the magddle appﬂals .

. T -

- > - - - .. . € M

co:r:t called the Baited Staveg Circurt Courts) is the C.:u.tm

- . .

- .. States &apreze Court. As in the case of an appeal to the middle ’
- . - .
peals oourt .avze‘s arg £2led, oral a:gmnent is made and a

’ ) 5 . :
» fanal deczezonus reached by ,.ne supr EIT:Q coure. . -
- > - - (] . \ "
4 o e -
. - ‘.- . .t - ° ‘ * . - -
- ~ . ' : - - « .
R ) . -
4 . e e - :
.1 . ' ‘, - ~ a .
-« R - 3 - ;
. . . .
> 4 - B * ‘ * '
4 - — -
- Ve . IR .
r " ’ ' ° - *
" — * .
- . ) o .
M . ) . - . -
Ll _ . ~ oo
- . . .« . . . -
."\ . _— . - P » . ) ’ )
- . s . ‘: ¢ —_— .
IS ‘. . -~ E
- K - - ‘.
. 1] .
7 - . . ‘
*w Vd { R . -
- T s _‘ N
. . <" "The writ often u_-,ed Y tnz..—, court to zﬂdzcatg its w:.lling-
’ nes5 to héar an appaal frem a lower court is the writ of -
- certiorari. - ’
. . “ . ¥ -~ . - . - (] -
yon~ - .
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- {HART 4
. S7acEs OF LITIGATION - APPEALS® ©
‘ p]
. ° - .
*
. . ¢ 2
- —_— CIVIL AND CRIMINAL
‘ é) ¥otion to stay f-axecution of judgment pend:fng :
b -®iling of Notice of l‘ppeal with middle 2ppeals .
court. ’ T . .ot
" .l Piling of appellant's brief. . . .
‘ 4} Filing of Appellee's brief. - -
" l) ‘Filing of appellant’s reply brief. -
¢ f) Oral Ax:guz::;ent. . 2
. o . R
. - 3) A decisjcn is readered. ' ’ !
. . * . /
_ h) appeal to highest court within the jurisdiction.
. " N . . .t . ! .
i) Briefs filed,.oral arguoent, decision rendered. .
/ » . ? . 1
- - . . L
, K . < e o0 T - .
Ld 1 - hd
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5. Exroresnent Stase- (Szz Cuart 5)

~ -

v

in a civil case, one of the gré;t féa;s of” the party uho
. " wins a moneyd;wa~d is that he will not be anle to collect. The
losez does .not tax;\ou‘ his checkbook meedzately upon hearing
the Judgment against him. Collection is often 4éff 1cult,
oossxbly anvolving further 11t19a~1cq "The party who owes money,
called the judgment debtor, can be very uncooperat}vef"theze
éigﬁ?fnuzber of options available to the sndqment creditor:

* a)r Execution: An execution is a document reqd{:;;é'a .
.sher;ff or marshal to seize property of the judg-

N : . ment debtor to be sold at public auction with the

money ,to be used to satisfy the 5udgment of the

. ¢  judgment creditor. :

b} Investiga;ive procedures: The judgment creditor
can often force the judgmenf debtor to disclose

t his income or property. ?# execution can-then

be brought against these assets.

’ . ¢) Garnishment: The judgment creditor pay be.able to
force the judgment‘debtor‘to turn over pant of <
his salary until the judgment is satisfied.

.
L]

s“r ] , .

<

.
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(-3 o
d) "Contempt: In scme cases a judgment debtor may .be -
\ ) N - = e
. - - cziled Defore the court and held’in contexpt
- A -
% . for failure to satisfy 2 judgment. . .
~ .

If 'moo'ney was not_involved and the losing party was s -
ordered to refrain from domg samethmg ox to do scmethlng .
(dther than pay money to the loser), the contexmpt sanctios is !

. £requent1y used to obtain coxpliance. Other metho‘ds, in addition,
eould be exployed by thé court. Por exa;v.ple, a court couléd re- ’
qguire the loser ‘'to’ “subnit oenod:.c reports the court detail-
J.ng his progress an com}y:.ng with the or r. Recently a court
declaxed a prison system to be unconstitutional and ordered
najor mprov_ements in the administration of the system. The
correctzonal.adninzstratdrs who had lost the é@se were reguired

to Submit reports to the court on their progress in making

these imcprovements. 2also, a court might appoint a special

monitor to check on compliance and report back to, fhe court.
- L]
h‘ben an admmzstxat;ve agency ig’"involved in the htiga.t:.on .
/
and loses, t.he a'tt.orney for the winning ‘side may have mffzculty

detem:.m.ng .rhether the uachrtery of the agency's bureancra

is conforming to the court order. “-Thiis may not be "f°,"
exam;ile);a_n agepcy is simply ordered to ;;ay the winnigg party

an amount of money. "’h@ p:oblez: cases are thos’e that order an ., ,
(ency to change or xaod:.fy long-sta.nda.ng procedures by 'dhich it ’

conducts.ité business. In a tax of so::ial security case, for

R , - 4
s . .
- .
l , - -
: O ,’ ¢ g
- . v,° C . L ———
O e I ) -
| X Y i - - - . - L -
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d) Contempt: 1In some cases a judgment deb&QL may sbe s ==t

3 e A o st v

o Py _.,,l»u~ u»cafied Before the court and held in contempt
R
% . ,for,fa%lure,to s¢tlsfy a judgment. ..
» o .
) v

% § .

T If money was not_involved and the losing party was

'
B

ordered to refrain from doing something or to do something
. - v i s
(other- than pay"money to the loser), the contempt sanction is X \

frequently used to obtain compliance. Other methods, in addition, i

- N

could be employed by the court. For example, a court could re-

s st i s ot ey S e

quire the loser to submit perlodlc reports to the court detail-

ing his progress in, complylng w1th the order. Recently a court
declared a prlson system to be unconstitutional and ordered

L4
major improvements in the admlnlstratlon of the system. The

correctional administrators who had lost the case were required

* ~

’ A
\ to6 submit reports to the court on their progress in making e o

\ - these improvements. Also, a court might appoint a special

N . . . ¢ 3

monitor to check on compliance and report bac “to the court.
L
\ When an admlnlstratlve agency is involved in the litigation
and loses, the attorney for the winning slde may have dlﬁflculty .

B determ1n1ng whether the machlnery of the agency's bureaucracy

) is conforming to the court order. Thﬁsfmay not be so 1f, for

. example, an agency is simply ordered to pay the w1nn1ng party

\ , an amount of money. The problem cases -are thOSe that order an ) .
! . ; . S
) agency to change or modlfy long-standeng procedures by wh1ch 1t

| \conducts.lts,bu31ness\ In a.tax or soo1al securxty -case, Eor - -
" ;i .

. ST - : : . -
TR e o o Coae el e, emne s g e ndl e g ot )
il ' oo, bee b
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LA

—
exsmple, the conrt may place limitaricns oca the way in waach
- . <

investigators caa make hope -visits oo indivaduals they suspect
~ il 4 .
4 are vi0lating the law. Such lamitations cad be difficult o

- " eaforce. In a3 agené?w;é‘hny employees, departments ard
sub-departments, it maygbe a monumental task to cbtain full

4 ’

cozpliance withifi the immediate future. ’ .

TR

* In a ciminal case, the wurt could reach x.nunder of
. A {Fanente: ‘ L .
. BN -eact;m‘.téal . . - } !
* g, _ --fize paid to ccurt . e .
~pstitution to victin
i " ~-jail or priscn térm
—~probation .. T .

There are enf-orcemen.t problems involved both from the pe‘rspec-
tive ofghe d:.strlct attorney and the person convicted. If thel
L da;efﬂant does no‘ pav +¢he fine :.mosed upon him, or fails to

retlrn to ._ne vzctm of the crime wnat he took from hin (i.e e.,

-~

. . f.azled':.o ..a.ke restatution) g the dz.s..rzc" attorney oould brimg

Ay

'rm back ints cvsn'h ar;,.ask that te be held in contexpt or e~

- N eI
. aenteroed o :x.g@n. I? tne individual has been placed on,’:ro-

- ’ batch 5.3 &ec’s:.on to let the individual remain in the ooz::nunity‘

under certain conditions, e.g., not Ieave the stat '-u..hout per—
nission, join a JQD counseling prograz=, sppport’hi wzfe) , the

probat;oﬂ oiﬁiggi' lel e saypr'nsin 20 to 1nsur that he is

a.bxdz.n" Dy the tez:s of the pzoba :.on order. . - .

3 EMC . ‘ ] ’ o - e
- ) ] 11 " - e

had . - .
. . P— [
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. . An acguiztal seldon raises protlems cf enforcemest except

in coze ingtance: If the persca .acgustied i1s arrested again for

the same facts inmvolved zn the oraginal case for which ke was

- 3

found mot guilty. ﬁpcn re-arrest, be often clams that he 1s
being slaoe:’..n 2ouble jeopardy whack :is a.nctbe. way of sayisg

‘ that the staze 1s ot eaforcing tHe origizal a‘c:.;.".ttal judgment.

L4 A pé:scn seatenced to jail or p:ison may also hawe enfo:ce- )
mest coxplaints against the stata, e major of whach aeals with'
sentesdice co::?:tatzon. The 3nagema;, order that t‘.&e pe*son be )
givén a sent.eaeetc? five years w:.Js credlt for £ftime se:'-red"

whzle varting for Jia.. The ‘state na,' also bave ‘good t;une

. of p:cv:.s:.ons..b}' which .an :.ama..e has a ce.'ta.:.n aumber of déys

taken off his ‘scm.,eacn ¥or evem&nontb of good behaviQr. Taking .

al* these factors into conszdgauon, it 1s not infreguent. ?_hat

corr onal perscanel make mistakes in calc_ulatmg the time’ |
. e -~ b

that mus*ixa served. Tke inmate z:ust put pfessn:e on the prisoa

to re-éo its calcnlaqons, or file a habeas co*'pus action in

- court chargmg that he 15 being kept in p::.son longer than the

judge's senténce coz:te:mplat:ed. . .-
- - .-
-
. . - . - s
. . . i . .~ .
+ ” - . »
b . . r
- - I . . -
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S7a5Es OF LITISATION - EnFORCEWENT®{LOMPLIANCE)
. - -
4
s
-
. Civik . CRIFIRAL
a) Zxecutacn a) Contempt .
) © ) Iavestigetive proceedings b) 2e-sentencing
- LK} .
jr::) Garaishment ) " | £) =2evocation of probation 4
L 43) Coatempt proceedings . d) *Raising the defense of
L . donble jeopardy
) Periodac reporis -
1 . e) Seatence computation
£) 2ppointment of monitor ~ _ —-1nformal pressures
2 = . on the prison
l3) Subseguent cumpliance —--habeas corpus pro—
’ R - “*i,ga**‘on . ceeding | -
- hd - » i
h) Infomal pressuxes oa’ the :
. - judsment déktor | . ! ! R
4 B 4
- ™ . #
i) Informal presures on the / -
’ adninistdative agency
R .
e o \
* . . ‘. . .
£ »
. N -y
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’ CuapTER THD B R
InNTRGDUCTION 7O LiTi€swioR
Assisiavgsuip - )
- - L—“ ‘.A
1. Liitigation can be very complex. .
- . : : » -
- ~ = - e
y

Geae:al i1y speaking, t.‘ae *easy” cases €0 not ge.. lita.gatedv
it’s the tough o:'z&s that f.:..d their way into the d:.spnte set:’l?-——
meat mecham.sd that we aall litigation. The paralegal w:.’.l
probably have nznua.ls, guidelines, checklists 2nd forms avail-
2ble to him to assist the atto'neyonsuch cases, a.na,as'we N
shallemphas:.zebelow, it sessentz.althatheknqdmov‘ use
;&e:n. Ee will need all the help ke can.get c to stay ca top of >
the atmerous guesticns ,’L:_xﬁrolved in many cases that are liiti-
gated. What are the facts? Knat facts axe r'elev‘ant? what
facts can be introduped into evidence? Waich of these admissi- _
ple facts will a jodge or jury zelieve? ¥hat facts will the
other side introduce? Should ..be ca.,e be settled? ..a:'é thére
ever bm sizu.]..az cases hu?'a..ed? "‘nat result did ..bey reachk? _
Bow are thesé cases sinmilar or diffe“;en.t from yours? What law -
will Govern the facts hat zay be established at trial? These -
guestions, and the network of varizbles poss;ible “in eac.’t; guestica,

- - . ' - .
B .




necessitate ooasjderable skill im tke design of litigatien
* = strategy.. M /
il : ¥hen a 9a:aleg;2 1s assigned a Task to ;;\-fom by has
.. _ scperwisor, he wallf iogwariably find that no matter how precisely /1

his supervisor Cefined the task, 1t leads hum 2nto cther tasks,

%

o other guest:ons, ctiier ;:.—J:..owns‘. othe: problems thag
’ 7"
gealt with an corder to mm:p.et.e the assicped~fTask effecti vel,,.

Tor say that the ;nswe: {0 every coftion has wifhin it the
~seedsofanot.he:qu&ét;cﬁ*.snot.*.oa.rgnathatthep:ocass;af
lztf,ga;ion as b;,.'- cefiniticn thaoric. . 2¢ is to ;a;:, wevET, -
that the prooess is very M, ":ery much J.n a sia‘a; of - .
. T 'flu:r and vez-j sach in meed of peo le who can ?eés n’a witiz‘ 2nd
indeed, who can keep one step ahead of,’{..s developments. THe
lesgon, &oz the paralegal is 'ela‘_:.'.elj s:.mple. keep an open
mind. ?.ecr/-nae that the way problems veze solved im the past
may m;t be"the pest way :o solve the prcblem you have been -
afs;gned. -Sense the need to adapt to the ci:cumstal:x.ces'. :’-.b'g've -

all, do not-be frightened when you are not, able to £it the L

- reality into thé mold that you had anticipated or that others. -~
F . _had led you to believe would exast. ¥oen the reality jolts your
greconcepucus in this way, you have received the Jnnis.,akeabl;e
.' szgnal that the prcblex 15 calling for more ixagination fm you.
\
: 2. Lire _‘_b__e_ inconing lawyer fresh f:esh out of law school, the newly ’
nired paralegal z=ay ha':e considerabie amu.ety about litigatica
. at f1rst. ) .
. - -y —_ . -

Q . 4,, - ’
- e . : a
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It #2111 prebedly surprise paralegals o i*.s?c?e: that law
1]

[
school, by azd large, &oes not train lzw students to be lita--
gators. aw schools tend to coacéaotrate oo the theory of law

and legal analysis at the expense 1of the practical skills that e

‘

¢
the lawyer will zneed to re?zesjt clients. Prestigeons law

-f s;'.:,hools. often lock w:.:.h’ drsdarn Fractice~oriented training. s
) ? "
_ re Zevelopment of climical progrems, however, in which stodent
e handle "real” cases warle :1n s /l,hashelpﬁtod:angetizs
. o s_ome\é:—-.t; ;;’x"e%: it is $£il1 trme that law firms must mt:.nne to

N B L4
deyote substantial rescmrces tc skills-tralning for gbe.:.: newly

“hized at‘l\omeys becasse law schools have not been practice -

schools. The mew lawyer, therffore, enters his first job with .
b -
Cot a lattle anxiety. Ee locks for every opportunity to find
ays to translate the theory that he has learned into practice.

< " - - .
One of the best ex@mples of the frustration be experiences comes

! ‘hen he makes his first 2ppearnace ,an court. To his great dis-

s s . i S -
. may, he often discoyers, that a good deal of court procedure
- 4 . - - -
. .- * - v . - 3 - » - 3
is not writtea down anywhere, ox-if it is written dewn, it is .

not ‘eas1ly accessible. ':':verybody assumes that everybody else .
knogs the intizate workings of the operatioa of the court.

e in a very real sense, the '§>a:a1egal has a poteatial ally
in the new attorney: The Taralegal should watch his de'.'relop‘ .
:3&;’.}': cldsely a-nd try t? become part_of the formal or informal

training program that the law firn has set up for him. To be

&
1

(%)

RS .- i 16 ,
R , . \ - -
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sure, the comolexaty of the :.n._:.a.l assignments g"-en the new

'alt;omé'y Wiii pICO2DLY gv"da“'f eyceed that of tér ass:.gnmen..s
delegated to paralegals. Ee'.rertheless, the paralegal who i -
o willd /to take the iniative will undoubtedly discover that

sifere are "chmmks® of the mew lawyer training that could very

- - .
nicely £it anto his owa developmen? and training.

.
-

-

3. ~Faind, study and at least sartially ‘understand a completed
) case fiie. . . ’
- : i As sSOOD 2s ;:oss;ble ~after 2 para.e"al enters the jcb, ke )

’ should ask so@eone to give him a cozpleted case file of 2 case .

W

that was litigated, "&:e‘lee may be a.nywbere from a ha..‘ inch

+o six iaches thick——or such more if t','ped transcripts axe

involved. Normally a file will be orgénized chronologically in

: . reverse with the most recdnt letter or documeat from the ‘cage oa ,

arrangement is us'eé, the paralegal shoulxi

8 top. wWaatever filing
) - lcok“at every jtem 3n it and try to determine from its cover ©r
: . first sheet wnere it fz..s \into the litigation process. I;se the

c‘ha. of this text as a guzdelme Have yon picked up 2 hrief?
fer of settlement? etc.

Por what court? 1Is-this letter 2p of

. P whenever the paralegal is nmot sure what 2 particular iten. is
. from its oove:.", and reading a page or two dbes not help, he
B should ask somebne in the office. N . . )
: ’ 2s each item is identified, write ite down on a piece of’
- paper with, it‘s relevant date beside it. Thea go bad‘:‘ cn a geparate

- _ A ‘ .
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sheet sheet of pa:\ev and a:'a.re all of the items chzcnolo;zcally.
§‘hg result wall-te the o:.og:a,a;,' of a case an litagaticn. If )

. %rze file that the aa:alega}. happens £o be. studying already has
:éts own ztem.zed biography he should ignore it u:*...:." he has
ttenpted to write his , This e:m:czse is :mgorta:z.. beca'use

. -

re of the most vital mg;.‘.:.ons a l;u.gat:,on assistant can .per-

Lo
Aom is informaticn *et*Je'fal from the files of czzr-ent oz past
cases. ' N - ) - ] . )

" . , .,
~ 3. "&“i law offices have their own forms and manua.ls —

~ .3 & 1 hed
. . .
~. -

.,( It's gnite possible‘ﬁa a pﬁ;alegal could be toig, }upon
- -«

ept:y on tbe job, to forget everythmg/he has lea;lred 2bent

foms and ?"ocedures in 2 particular a.rea of the law because the ) .

'of‘zce has developea its &wn mu,qu.e foms 2anéd procedures that he

most lbarn to use. There are certain” fgms thit prac‘.::.calzy

evezyone :Ln the azef" uses. So::cet-:j.mes a court will issue ‘its

) _own j:*ns and recu:.re that -they be use&. '.'be garalegal w:.ll

e .mvan,ably flnd however, that the office has developed its own , #°
- s,'ste:: of avact:.ce forms and Pz ocedu.res mterm.xed with those,

s thae are co:monly used or‘-eauzred in the J.,ea - It is &csent:.al

<
° that the paraleéal lea;a the sysﬁe:l used by his oifice as soon /'
as possible. . .
. hd . y . .. - .
The systen may be highly structured ziﬁ"checklzsts'{ forms .o

v - - - -
and iastructions placded within a large z=anual or a series of

ERIC

g
. . .




* throughbut the office 1n bits azd 91eces There ;nay be a c.heik-

- ) ab_ie but without] any ‘clear indication to a hewcome of wha*_
:fo?m_z.susedfo. .-ocaemtheo‘fzbeha,{ta.kentaet:ne - s
co;a:dzanz; the siystem into 2 ceatral fza.nual which is kept ©p to / '
:iajté. The “how .,o‘do-“"s are ail 2.? the minds of office Scaff,

.. . -

. agd,smpe the s.{a.ff is coo*§.nated, the system works. The p"o‘
, blem for the ne'.&cone— is that e can;t rely on a mnified maxma}
Muse 1t doesn't-exist. Tbé :;zanda‘lile/fo: the paralegal :_.nr i
* q'u.s s:.%ua.,:.on 15 cleaz. collect as many forpms a::d inst.n!cti ps
as do exist, dete rxine if they are still vaI:,d and for '-mat .

gurposes, encourage the staff to ceatralize t‘ﬁe syste:n o: R

L4 - - 1

. . systems J.nbo manuals‘. v in :.'?.'e reantime, the paralegal iz coileci-
r
. - .

irng ...rxd 5410&1«'1 a 8 qum manual. He nay well £ind that after a.
o

te ' yea.r or S0 on t.ne ]Ob, ‘his manual '-u.ll become the nucleus of -
.\ /

i:he ...anuals tnat snould have ex:.sted when he first arri

A

,‘, Havmg exf;ol led .he virtues of manuals, foms a8 centa-

112&6 prooedures in t?s way , there is_ ta need to re::u.nd our- . <
: ', tves of the posszb]g' liabilities ‘of these .tools:

‘ - S
a) "'hey can qznc;:ly become out -of date. . “,

%

.
-

b) Tiey can be 1nco:zplete. . . -
B ' ’ . . * ) / ¢
E <. 'i.?xey may: be poorly grj.ttgn. Lo . » .

p— ’ - ' “?

»
-
.
-
W

’ - -
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&) Certain attorneys in tte office may disagree witn

then and refuse to foilow them, or porricas of -
- d 4
s them. .

) ” x by

. - )‘The;éa.nbemsleadzngm.besensetha‘theusar
is tempted to foliow then sLav:.shly rather than
aaapttheptothenee&softhegroblen. )

*

—

1 ° .
. ‘ . 5. There is-a paramount need .’;or e oaralegﬁ.l to "feel' the -
J.n.,erconnectzons zzong the events *;m the 11 ..1gat:.on process.

-

. 5"'!

‘ I%:'s one ..hmg “or the pa.ra}.egal £o be told or to read _:":‘ . c.

-

’ i:i.zat fze}d mvestxgatz.on is related-to what happens at tnal.ls‘

<

At is quite another to see the connection in operation, to eéx* E

perrence the way in which the pieces can fall together‘or fa2ll,

.‘ . .apart. Eope,.ully, the paralegal wild be ga.ven the o;_zportum.ty
fto nake srte v:l.sz.ts to courtroocas, clerks' offices and torwher-

s -

. ever the stages of li :Lgat:.on take place. "‘hese should not,

ho-e'q,er, be- toﬁr;st onent’atzons. The paralega’ should nake

+

every e;fo:t to make his trip as meaningful as posszble, When” O ,

he.;datches an office attorney cross—exanine an adverse witness .

) « .at- tnal., for exazale he should read beforehand any pos:.t:.on

ra

’ that may have been ta?en earlier by the attorney of thy wz...ness.

K If' he is -7atching an attorney taJ'e a deposztxon, he should read
.G .
beforehan;é any figld,:mvestzgatxox; reports that ‘involve the per-
‘% N L el . . . N
son i/eing deposed. If He is watching an attorney give oral argu-

.
A 3

s

1650 Statsky, W., Investigation in a Law of‘ice- A-Manual )
for Paralegals (National Paralegal Imstitute an and antioch School ’
of Law, 1973)

Ric <t 50 - -
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bp.o*e an eppel d3e ccc:t, -he .should be‘o'eba..d read seg- .

R ) nex:ts of tae. trral "'ansc:ip“ émc'n the atzorney savs:w:.ll be .
. ‘ . ant to has oral argument. Iﬁoma.ly,fany smgle ;m in

o T thea.ztzga:wn process zelates fc‘va:d and back to gther items T

b ! and events.a z:aepa.alegaﬁsgoalshouldbesosensethis inter-

* eonnectednessassocnmasottenaspos - . .

no vice for itka likigatibn 2ssistant to be obsessed by .-’

~ o p
- .

* . ¥hen did you reoeive that? wWhat time did you speak to -

hin? When canshe be available to testify? %hen was this

vntten’ shen do I have to b§ There? .[an it be postponed, and .
%4 50% fox how long° ¥hen was the phoi::graph taken? When does
this have to be filed? Bow zuch time dbes the statute g-ivé vs -
to object? . How :any days do we h:ave_tc appeal? Are ueekex;ds

mcluded an the nuxber of days that yod bave? 'Smen‘will the lab

.,est be ready . How long would it take if you send it Special
. ' : i . .. i .

. delzve:yﬂ ) . : ]
‘Tt :.s- almost mposszble to. overstafe _the :.z:portanoe of
_tame in the lztzgat:.og process. . So my dec:.s:.ons are based upon
' _when thmgg are due. The clock :.s a pervzs:.ve third paity in
. Dost c;ses in lztzgatz.on. The' lztigatz.on gssistant should ) -
. develop a&awareness of th:.s ‘reality and the se}.f-dlsc:.plzne to -

record dates that are or' that could be signi ficant. Many offices .

. ) .. '-5

MC . ' \' ) o ) -
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have devised "tickler® systems which alert the office to due

‘

dates and other time regquirements. The paralegal should learn
how the tickler fimctions. If there is no‘adegnate tickler
systen in the office, th\e paralegal should lea:n, how to develop <.

one for the cases nd is sorking on. )
7.- Learn “seek over someone's shoulder™ creatively;
. earn how oF' cbsezve. ™ : . .

#when a paralegal completes his formal education, he will

_find himself in the position of graduatés of most training: -
there isg 2 'staggenpg amount to learn on the job. "I'hle formal
' education’is a very Seful sta/.ftmg point. Hopefully, it pro-
v1des an mrervlew, delmes and specifics where approprlaten
It is absolutely -ess tjl that the formal educatzon aiso pre-

. paze the student for th se’lf-tz}&ipmg- that will be his responsi-
1

i

-

bility when he is hier . ot .
One ocmponent of 'this seIS~training for tHe litigation

Ca -

- assz.st,ant. 1s learnmg oW to wat;:h someonexelse do so:a'e.thing and

4 .

. . to translate what he is seeing mto the skills that he'will
” - a 1 .

need to be an effective lztzgatzon a551sta_nt. The checklist on
chart & is dezgne;i to assist the paféleg'aﬁ. in observing |

creatively. i should use it as a duideline, particularly during )

N N -

/ the early stages of kris employxﬁent.

ERIC : NI R
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T WHAT YOU BAVE S‘EEH !

WHAT YOU

VE
{other than published

RAVE READ. ]

iibrary material)

4

e
8)
9)

i

ER]

PR i 7ex: Providsd by ERIC

Describe briefly what you saw. . i) Summarize briefly
Who was ¢éoing it? Name ‘evgrjoné I B what you read.
inwvoived or participating. / 2) %ho wrote it? Hps
What stage qr stages in the 1iti- d it written in-
gation process were iavolved house oz by -
. . {ageficy, pre-trial, trial, one else?’
appeal, enforcement)? 3) %hat stage or stages
‘Describe how you ‘think it fits into in the litigation
the stage or stages. « . ‘ process were pn—
What written dpcuments (already pte- . volved {agexncy,
pared or drafted) were conmecked pre-trial, trfial,
- with what you saw? ' appeal, enfo
£ind those documents, read then and , . ment). =
deternine if what . you sSaw nakes’ ‘ 4) Describe how 7 :
any more sense to fyou.' . think it fit [into 3
¥hat written documents {(not yet pre- . the stage or [stages.
pared) were referred to as ones 5) Will it be re-fritten *
, that had to be prepared? ' by someone? If so,
Wny do these documents need to be / wny? Wnat's wWrong
prepared? | i La ! J - R [ with it as now ’
ASk whoever' is going to prepare _ ¢ written? . | .
these documents to let you see thex! 6) What are the signifi-
vhen they are finished. Read then. ‘ T OTATE dates involved
.and determine if what you saw now - T in ié} . £
makes afy more sense to you. /7 .1’ 7). Make a Hote of every-_,
¥What facts were inbolved in what you think yol don't .
. saw? LI : ~/ . . understand of what
Make a note of eyerything you don’t . | { you,?8ad and ask
understand about|what you saw and . people’ to help you -
ask pe¢ple to Hefp, you understand .understédnd them. “
then. Ty 8) what version or ver-—
iIs there fa forzbo )éo;" a tanual avail- " sions of facts are
able that desc ib?s any aspect of + 'involved in'what
what you - you read?’
" ask someone)to Wirect you to material 9) Ask someone to direct
in the library'w provides a legal - you to naterial
* basis for som aspect of what you saw. the library which *’
i / i . provides a leg ¢
: ‘ - } ] basis- for anytfing -
-1 L that is contajned 1n
/ the writing ybu read.
t . Il
| . | : -
1S . ! ’
| P ss
I) : N

-
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to LITIGATION ASSISTANTSHIM *
! ) Asency StasE
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s !
. f
- * ‘
At the t:une when the office is contact.mg the agen {when
ows ¥hether 4

the ‘ca can be, résolved at t.he agency stage or W eth;:z it will

court. How mucgan atto'ney will dele te a para—

uch a case will depend, in part on §-T.

d ¢hat the lzkeﬂ.:.hood is that the cas will

g
ourt., 7h nore comolex +he case is and th pore zt

ikply to deleg e e tasks to the pardlegal even t‘hough
regulations o5 the agency in questzon, person may

fo:e. it. 1If,

of ..hat,iagency, the office may allo'n im to handle most

the, case hinself. For purposes of this d' cuss:.on, it will be .
1 .




CHAPTER THREE

LITIGATION ;lSISfANTSHIP:'?
: AGency/ STAGE

N ~ \ '

> . K ¥ N ek

. "’.‘7&}0, ’

court. How much an attorney.will dele ate tg a para-

uch a case will depend, in part, on ho

d what theﬁlikellhood is that the cas

ourt. . Th more complex the case is and th more it

ly to delegate la e tasks to the paralega"even though
2 regulatlons of tHe agency in questlon person may

to be an attorney to represent clLents b fore 1t. if,

the. paralegal has con51derable expertis

.

4

1n the law and

{

of that;agency, the office may allow,

the case hlmself.

.

out.

assumed that the paralegal w111 not bée con

' as representative, but that he will be a551st1ng a lawyer throuqh—

im to handle most’ r

For purposes of this di cu551on, it w1ll be

ctlng the entlre case

Py

a_. ) . o Do

H

B aet e b o 1
-

Loaltty

e
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) Tollowins.the 1n2tial cliexnt :.n:e:‘.'tagw, there 18 oftéa a - >
« n_eeé <or the office to Know m:e.?.bsu: the agexncy *.n-.'ol'.'é:i 2t

- . - ®
3 “tdo ievels: | - ) . . - .
< 1) Zanowledge about the f:::xct’.::ns: znd’structure of the
N ‘

ot o egeagys L . »

. " 2) =xnduledge about the agency's contacts with and d
decisions copcerning the client. '. “
— . ’ .., : ‘ T
- “yye €1rst concern may not be applicable if the agen'cy is-rela-

tavely emall or iff¢he office has oftén dealt with the agehcy

before. 1if not', there are a number of’things that the .

office may want to know about the agency: /-

] a) ¥%ho funds it? . / . -
. 7/ 1

. . b) %ao runs it and who are the or staff? W¥hat power

. N . . 1

- . v - L
' do they have? - . .

/ , ¢ 7 ’ i - .. “
c)k, what are the’ 'appl_-icat%on procedures? What forms

. , - .
o -are"used? ” , ) . . ) .
© . ;

® * d) what are the revoratich or termination procedures? .

. u

, . o . r
/ *  %hat forms are used? Do they have formal -

7
= ’ L4 - »
: hearings? Do théy have other kinds of hearings?
- > -
e) How does the agency make its regulations? aze they *
i published? . ! - .
. . : -
.
T Lo - . . ,

L
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Thne pazalegal can aps:ist the artormey cbiaix answers to

such q.zost‘,:zs in_2 auanber of wa2ys. EKe can 50'to tne 2zency or

. } . . < s -
1;:1‘.:{3 for i1nformation literagqure putlished bygthe agency. 3Be

! .
_ean call age:zc, perao:z:xel wath s".ae-...zfzc cuestafns. Se comnld
"

.,beJ with Peo-.e cats i..e the ai:’.ge and outside «he agency w:c

are familrar wath the aszexncy. —*..a.al"\y‘, ke conld go to the law ;
lidbrary and 4o some legaf‘ research on the a;eaqr:‘7 -

ks for the agen/c;-"s coatacts and decisions oa the clientls

'_. N - B
case, nuck of this informaticn can be gotten from}he client

himself. Informatign that is usually zeeded include: dath of

first sontact, agency perscaznel worring om client's case, dites
of meet:’.,ngs and pbone oz2lls, cygies of letters, etc. The para-
lecal m2y also be askeq, 'to o:;n.,act agency personne}. who have

deal* with the cl:.e:zt.m o*dev £0 get their precise position,

or % detérmine the ex‘ien.. to which g&hey are confused adout .
. .
tte case. ' . . . .
® . — < : : <
Pield investigation to uncover 4nd verify facts is a

critical functica that cust be undertaé:en.la As the attornmey
tries to resolve the case inforzmally with lipe and ugper echelca

. . .

perscnnel, his ability to mare specific refereance to facts will . .

° - - 7 -
pxobably go a2 long way toward avoiding a formal hearisg. The v .
sazg. X% true 1n those criminal cases where there 15 soze contact .

17 ) . .
* See note 13 supra
. 't ig . . : - .

See note 16 supra

- . .
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between

arrest or

inalietent.

%Y

.
Bringing cegtarn facts

>

digtrzcr atormey &nd the client®s attormen

before

(mneovered io

field investigatica) to the attention of the D.A. may heib nin

to decide 1f Ze will prosecute or what changes wall be b:ough:/. -
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LITI6ATION ASSISTANTSHIP: # .
‘. _ Paz-Triat Syaes - - \
’1 - - b4 b . - -
v o - ‘
- ) / . *

-

4 )

- Toe 1:..:.eatz,cn 2fGistant plays h:.s g'ea.est role a*'the

pre-trial stage a..,e: m;.aave rexedies (p*ocedn.%) have -

been exhausted., Y;ost ¢f his tasks in'.'ol’.’e fack finding, fact

. zhalysis, d.aftmg asd legal research. . .

- . In addition, &e a.sszs.an‘ is oftea as?e;l file paPe:s )

~ andé sexve sa.f-ties. Rumerocns plea'di:;gs {complaint, sm;‘z;ncns,

,‘affzdmts. motions gtc.) wust de filed in court and the .

‘other party (usua-ll' cn the par“y‘s at ..ozney). The main responsi-

szli‘v in court filings is to learn the structure of the couxts.

- The pazaIegal doesn'* sazply walk up to the court :oom door and

. Xand the p;ge:s cver to an official. Be rust fi:-.?d the appro-

priate cleri's offite. <Ze may bave to pay 2 fee, cotaihn a receipt

- and havea nuzber assigned to the case, ‘6:. see to it that a‘.:_amn- .
ber initially assigzed is used 2gain for m:bsecuexft £ilings.
S:L..ple as these tasxks may sees, the c:."z.l service structure of
coust bureaucracies cah cozplicate matters wns:,de.ablj. o‘ten

-there 1s no substitute for becocning riendly with a court ciexk

Q ’ . . -'8
ERIC -~ - 2 ' Lo .
L . v R ) . ..

wr



O

ERIC

Aruitoxt provided by Eic:
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—

~

S0 thas toe can receive recognitlon 2nd assistance when zesded.
Serving r deliveraing papers oo parties to litigaticn 1S 2
very techmical undertaking. The paralegal mast teke great oczce
1n carrving 1t out. Kormally, service must be made in persci.
zé rsonal service 1s not possible, then the law of the juris-
diction an -whz:h the paralegal 1s working must be consnited o0
Zetermine Yten 'szibsti:ct.e service (£.5., by. mail, b};mbiishwg
a notice 1n the newspzper) is valid. The perscy who executes”
. Py ) 4
service opspally mwst file an affidavit in court swearing that
e did sérve. the party, and he may have to appear ian couxt to
give testimony oa his execution of sernoe. .

There are seven major tasks that a2 litigation assistant

could be asked to perform: ) ) ,
-t . [ o

1. Fact Retrieval and FPact Digesting
2. Calendar Control and .Schedufing .- <
Organizatio'n and Coo:dinatio’n, of EZxhibits
praftiny Interrogatories and Replies ;.o interrogatories

Drafting Pleadings : . .

iegal Pesearch .

< < . .
Pact Iavestigation . N

a

The remainder of this section will cover primarily the first

four.,of these tasks. The reader is referred tp other texts o

-




. 1 R 2
legal wrating, s legal :esearchzg 2zd fact zzz'esngauon.z

1. 3ata 2etraeval and Fact Digesting {See Char: 7) -

-

A5 soon 2s a levw snit gets umderway, letters,memz}nda(

5 affidavits, azd other doczments a.ze. collected at a rather fast
., pace. Ig a law office ‘.hat does a lot otlztzgauon, the filing
problens ;resen‘.ed bg this volcme o" docpments can he eaormous,
It's often vers y difficplt to set up a usable index ssystem to let
soxeone Juow what's in a file. '-’urthemo*e, evea with a good
index system, portione of an active file may be scattered .
thronghoat the office ca the debks 6f people working on the case.
The data retr:ieval function involves a cenfrontation with thzs
docu.m;a‘ maze. “Zas ._ze cefendant ‘:.led has con:xte**clam"" A
ra:he. :.nnocen‘ gues..:.on such as this can pase so:ne oo@lgx ,
prob,lems w:mlax guestions, could a.so be asked of cases that .

S
are no lohgev%, Dut~%haich the a,tto'ney nay feel mght be

e
Sz s‘—_..—

bea.m on an actave . .,e'.refal basic delmes shonld
\ 3 o3 gui

et ;elpars.c{ tse oava_.ega"s s..a;m..d pxact:.ce wnea ercaged in

-—




>
‘2) ZEave a comprehensive kzowledge ¢f the off:rce's £iling

systex fand «hile cbta:ning this koowledge, be
sure you kaow wao :n the office already has 2t so‘
- - *  that these persoans can be coxsulted). Is there zu .

-index. system? Is there 2 cross-index system? Xzre
- ¥ there file Summaries available?

—_— ‘ : <
b) Have 2 comprehensive knowledge of the :fe stageg of

< l:.t:.gat:.on and the nost common domens :Ln'mlveﬁ i

-

.in each stage. ’ 2o

c) 1If possible, £find ount who wrote.the document that ‘con-

tains the data you are seeking. Aask him for - °

| .

3 a3y _ De..ermme whether ..he data you areg see.r.:.ng :na-,' be T
l P . . '.’ found in more .hano.;edoamen.., and "if so, look e
l

I

: « - _ for each such docu::ent. - ) . K

»

ey Reeo"nzze that data {-” a file may be coxtradicted by

. " other data in ‘other .Wn‘* . To detezmgv ]
se . zost current status of data, the paralegal can

< ) ) ¢ start with the most recent’ documents in the file
. o« ‘ P . }
- . and woxrk back. - N

-

The pe;:s,ﬁn trying to retrieve data must kriow how to inyerpret O

- - - . - Y - ® . .a
mssing docyments as well as docurents that gre present. IF
- —_— . - ) & z :
- ‘ . ) .. . —_— . .y !
c Tae . A - — - . Y ;
. L - - : < - *

E' » K 6‘1,‘. , ‘ .j' |

] » ) . . . .
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4

the garalegal rhows what docooments saoa 223 gar:e.:al ly e found :n
’ ./a £1le, be will have a'seasg for waat documents are conspict- \
- z L] - - L4
) . cusly absent. The documeEnt may .‘:—e' lpst, may e m wSe Ly Some-
« oze 1n the gffice, may e cn 1ts way to the filed o’ may be in
i e prc:ae'ss of draffing or re-drafting. 2n unde:'stana,ing ‘of
the chromology 1% u:h:.ch Soc .Iat.s ‘are normally prepared can be

. . very helgful in determinang whether something 1s mssing. Paxar
doxically, it takes considerable skill to be able to determize
wnether something is missing. . *

The fact digest assigngent es;g.nh:.a‘z,' znvolves the pxe—

- paraticn of a £ile “or case profile. An a:to-—'ney may want a

summary Sf everything thaz napoe.ned 1a the c;se, or he nay want °
.,,ome..h.ng much mmore s,»ec:.f:.c, _.'g., read a depos:.t:on and p:.ck

. out the salient points in a witness' testimony,. . - -

in preparing ge:ze’a act digests, it goes without saymg

that a.l of .tae s:ulls aec@ssary for the ‘data *e,.uevai function
. - SR * .
wust be at the eomand of the oe..,o;,‘; p’e&g‘ ..he digest. Ze | ,

L% L

° can t d.x;es. what he can't £ind. The paralbgal’s superv:.so:

‘ ’.q;lljtmc: him on what xind of digest he wants. & Ruxber oF .
-

7 B .
possiffilities existr . ) .
- v/ ’ : .
,' 2} Make a l:st of all the pafers prepared and fileg with
- b4 - e . .
Yo the dates of preparatiocs and/or of distrilfution. - .
- . - / .
e s : X . . .
D) Golk.. rough ail the rAocuments and su=zarizefeverything -
. : . 2
. . ., .' . -
“said about a.specific topic, e.g., a garticular
< company -
-
) ) . -
. v ) ~ o .
ERIC . 82 ) ,
’ ¢ .




= A‘"o'-
¢
- » v " .
- " -
. ) ..
c} Summarize every document in the file. -
. . . . M ..
- s 7. .
d). A combinaticn of the above. - / .
- 4
. “ 2 - ®
At an zbSbluté minimem, most digests should incldey =~ -
y . : . N :
rd Y
- , ——aame of case .
. [ - -
--name and address of client and otBer parties.
. ) . . ! .
¢ o =-date the officde became invoived*  °-
- - L]
- "=—the file number v ’ R
. N - LY
. --courts involved ’
- N .
. ——adttomeys working ‘cn, case ‘
S ] 3
.| ~-nature ofifhe suit - . i ]
R - - . ~ . ;
. .r-the éssential facts et
1 Ealing .
—docsments thus far filed . s T -
»
- 3 [ ’
A S . - . - - -
-;-docu:;gx_?ts in prepaxatiocn ~ .
. - . .
s --the next event{s) in the suit

Aruitoxt provided by Eic:

e

- a co:znon _digest assagnmesft is to read deposi;i,’qp testimony
. -z . . - . L
B4 S . <1

of answers .tp 1nterrogatories and summarize what is there ,
< -

according %o a muzber of possible themes. Guidelines on this
- - - - N 13 -

-task are found in char.7. ) . .

- - 4
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Aruitoxt provided by Eic:

‘z

7)

“

.

Casry 7 o

Creckiist For ANALYZING/DISESTING

PePOSITION IESTIMONY LMD - i

-
-

8)

33

’

-

xxace vnat the witness says ‘about a part:.cu.lar

Has the -.utness been ingozplete in his ansuers?

-~
b

Based upos the analys:.s, what
you recommend that the* atforney ask othbr -
“itneésses to determine

D)

>

‘tSpic.

wztness,

t

wduld

R} ~Has the witness been evasive? -~

what was paid? .

-

Pj, List the chronolegy of’ ewvents accordmgs to

>

5) .. Based upon the above analysxs, what, questions
Yoa» recormend .that the attorney ask
~ this witness at a’ 1atér- tinme, e.g., at the

trial-en cross-exanindtion?

=

t?e val:.d:.*y of

- Cocpare what this Witness said (or-failed to
* say) with what the cl:.ent has told .the

*

.0ffice. and with w

fielZ mvestzgatzow
coz:oa::.son, are there inconsistencies or

.gaps?

Deen mwvered in

" Based upon this

nndt furtner auesticns need-to be
asred[\and of whon?

t:.c;ns would

ﬁnsns;é 10 Im*:aaosmom -
_— ,' » .
. . < -
- ‘ .
1) EHas tbe,v:ftness _bepn comsisteat? © .

the

.
_‘
P
P
.

P

e
-
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1 “~
B 2. Calendar Control and Schedulizg /
i . Calendar control :nyolves feeding relevant dates info the

_ ffice tickler ‘systen and/o- maint;ininé_m: own calendar of
events, past an:i coma. Lawyers aeed ecnstan‘ renminders of
due dates, particula.rly when a lawye. ‘is wor)u.ng cn more azan
cne case or :nore than cne attorney is. worm.ng on a si:zgle‘case

Schedulmg events is sometimes asszgnw to the secretazzes R

e —m————

- € . in the o$fice, although for co:xplex scheduling prcblexs, the
* paralegal may be involved. Scce of tbe nore comaon events t.hat

~

nreed sc.hedulz.ng a:;d coo"d:.nat;oxi “are as followse R

- P
. . .

a) arranélag, fof the taking of a depo;itim or an informal

oy P ) -
. : intérview wifh a prospective witness;

- . ’

) A events schedule’d- * *
) . - ’ ¢ D * - ’.
. . e) notifying indiwiduals of _postponements of ce‘xfcellations

of events scheduled; Lt L s
.. ¢ .

.
——

Schéd, guling a single <event may involve'the rdination of the *

1 » ,

/
calendars o,. a’ laf.ge nucber of people. ThiS must be done nqt

only in reference to the time that the md:.vnduals have availabl .

L . o , ) —_— .

/ ’ ‘ / J .o . -~ -
L4 . .

' Q . . . - B s ~.. ,
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-

" of inchounse documents which cannot be coxpleted unt1l the ewent

.
.

v

but also with an eye oa court Gue dates and on the preparatioa

RS

.

to be scheduled has cccurred and the data on the event 1s macde

.available. . . ’ ) -

" ~evidence and exhibits in order and ready for his trial presen-

lines for the parazlegal in assisting' the attorney in this task.’

- - "

P
s
.

. - ’ N -
”

3. Organization and Coordination of Exhibits {See chart 8) : }

>
- - 5

-

- Before an attorney goes 4o trial, he rust have all physicai

< .

~ .

tation. In the unfoldigg of events at trial, he may determine

-~

- <
- / - . -
. - » .
- - ’ *
4

"
. >
1

- - - M .
- ar / Lo
- . . s - - e . .




. -.bl- Ky -
* e _ ¢
CuarT 8
L : v GUIDELINES FOR PREPARING
E PHYSICAL EVIDENCE AND DXWIBITS . . LT
e - . FOR TRIAL - ) ‘
+ - — -

. 1) - sk the attorney in what order he-would like
. them prepared. Poss;ble arrangements?

a) Separaklng those that he night

- ; introduce into evidence from .
. 4 - those that he-will definitely P
. . i try to znt*oauce. : . ,°
c. . . " _b). Ar;anged chronologzca’ly in the
’ *r ‘order that he expects then to .
- *'»,_,; be introduced at trial. . :

2) Prepare a summary sheet for each.;ten con-
taining: - . i

. 2) the name of the case it will . ) ) C
. be used in. . .

i : /} b) a brief desctiption of what it is.

¢) "a brief analysis of what facts
the’ attorney .will try to use .
it to help establish at trial. .

4d) thne source of the item (who‘wrote
- . it, where was it obtained etc.?)

| - |3} Describe what facts the ettorney will have to
establish in order to lay out the foun-
dation for the item before he tries to
introduce it,-i.e., to show that it is

. - relevint to.the facts in dispute, e.g., if
¢ it is a writing, what verification.exists
% - . . to show that it is authentic? -

T L. . .
- - . - fe
- . . IR = :
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4. Drafring Iaterrogatcries acd 2eplies to Inter: :atd:zes
(See Charts 9 aand 10). / i
. . - i
i
> 1

nsandexrable skili 1s reguired in drafirng anfd replying to, '
T - !
Interrogatdries. Zach task hasan opposite objecfive: in
-

drafting interrogator:ies you want to get as mu¢ha :nformation as, {
) ‘p’ossibie from thao‘.:hez side, while i» respcading to interroga-
& P
..o*':.es, you usua!ly want to say as little as/possible. One

- .t

najor gualificat 1on eyzsts on the reply -ask howeve If the
attorney anstructs %i:a:alegal to reply
cafidor, he obviously

1th full openness and

S s0. As-.a mattér of strategy, the

* attorney may decide to be? fully cooperati "in order to encourage \
the other side to take certazwss.ti.on. 'Su.opose, for exé.m_ple,‘\\_

x sz.de with ce:taz.n

N e

that tbe attorney wants' Lo :.mress ..he oth

facts in order to encouzage tne:n tb settle. m.s ob;ectz.ve

A

¢ could call for a certam opennees m the respo,n;es ko thef : ’ .
mt.errogawry auestz.ons whx.ch mght not other-nse. a;ély?(-‘ ;en;
} ) i / v
xr 3 L] tc .
, char t.s 9 and 10 on gu:.de‘l riesfn d"afting an§ re ,po:zd:,ﬁ;/ )
:Ln.errogato*:.es. 4 i{’ L ,7 ¢ . g LN
Of course, the wrf\ done \!:ry the, paralegal ;.n th:.s area .ull Py
al-aajs be checked by the attome,' and by the ‘z:l:.ent '-ho will be =, 5,“
ult:u:\ately resoons:.ble for the answers gz.ven. . . ) : )
. o ,
A S
s R //. 4 ‘ . ) \
, . \
o © w )

ERIC . * - e

.
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4, Drafting Interrogatorles and Replles to Interrogat ries .
(See Charts "9 and"10).

R LI v.
P

A .
»

A -

interrogatories. \Each task hasan opposite objecfive: in

draftlng 1nterrogator1es you want to,get as mw information as

e from the. other side, whlle fh respon lngltoAinterroga-

[ /
. tories, you usua%i}wq%nt to say as llttle as,poss1ble. One
VY

major quallflcatlon ex1sts on the,reply task however. If the

ith full openness and

candor, he obv10usly oes so. As a matté¥ of strategy, the

the other side to take

certain position.
N . ty ' ’ —
o impress the othar side’with certain " |

-~

*
thatﬂ;he attorney wants

. . ) .

facts in order to ehsouna e them tb setble.‘ ThlS objectlve ’ -
e n

~ interrogatory questlons whilch might not otherw1se apply. See

» ° AT . ;. »
charts 9 and 10 on guidelines in draftlng‘and responding to

L] ‘. ¥

N 3 interrogatories. \ \ . « - o J
. ’
* .
of course, the work\done by the paralegal in this area wlll
always be checked by the attorhey and by the client who will be ‘)
. o
ultlmately responsible for the answers glven. ML
. . b .
. ) . . . . )
N ' s M . ' ¢
- N . oo A |
Lt Sy 4 . * B \
| S e T A ST
. : . Loy <., . NP, PN " R
o . . . 63 [N N : '
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¢ « g , . 4
. {uart 9 .
s . - " [ TN ‘ -
L BuspsLings, on DRAFTING
. INTERROSATORIES :
- 4 " * > f . ’
1) Obtam gene*a‘. and’ speczi:iﬁ.nmcuc:s from your supervisor
on the d.aft:.ng. . . e R
2) =Pead all documents .on .he case that have been 9*épared
- thds £ {e.g., ol ient interview report,. field z.a"esﬁz.- .
} gation Meport, coxpraint, answer}. o P
* .+ 3) Lock at draffs of otker interrogatories that have been used
in other cases that are similar to youx tase. s
.- 5) =.eoognzze the need to zdapt other mtezroga..o*zes £0o the
. . peculiar needs of your case. . .
% 5) Start out with ZFeguests for ba.szc data, {e .g., nane, address,
agse, occupation etc.). .
‘] ) Try to avoid questions @ zall for sée yes/no answers.
. _7) Try.to avoid questigns-that call foy an frop the
. res ent unless the opinion might be zelevant or prp-
vide leads to other facts.
1 -
8) Phrase the guestions tb elicit facEs. — -
r 9) Rnow what facts w111 be necessary to establ:.sb your client’s
4 casf and ask specificd guestions focus:.ng on+thosg facts.
10., ’ to each fact, ask qnest:.cns calcula.,ed to elicit the o
. respondent’s, ab:.lz.:y to coment on the fact (e.g., how *
. - far away was he, ‘does he wea;_; glasses, . etc. ).
.8 P
i 11) thase the factct cuestions so that the respondent wiil have to{.
clearly indicate whether ke is talking from f:.rst hand
. rntwlédge or, hears
12-) " Avoad guestions on topic that 1ou knom or reasonably suspect
w11l result in damagidg answers if no othez purpose will
L e be served thereby. .
* . L] ’ P .
\)4 * ” . - N -
4

.

‘.

3
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;, L, . - 8'24 - . b
| . -
r .
: , } -

i ._ . Luamt 10 . on

| BUIDELINES ON PESPONDING .
1o InTszRogaTORIES .

- _ A\ -

-
!1) D ge:ze:al nd specific iasirpctions £XOW your supervisor ‘
ca drafting the answers. ’ .

.

R)  Check a1l pr oposed answers with available documents (e.g.,

. report oa clieat interview, field mv&s.z.gata.on reports, ;

- mlamu). - \

3) Do /not volunteer Anformaticn bewond the con‘.z.nw of the .
guestion tnless necessary to clazify a posztz.on (e.g.,

. when a simple answer would be damasmg-y n.s.eamg with-

. ® ont the clarzfzcatmn)- . ~

3} Woen an answe* to 2 tmestzon is nop knoaa, s2y SO.p .

¢ 5) ?ze...ace most afsue:s By sayrn’g/to the best of =y xnowledge.
- S or "as far as I can recall®s order to provide
. leeway if t;ne facts provzded ater prove to be ixfvalid.

_ 5) Recognize that the other s:de will tz-,' t6 mse your ancwers
) to get you to commit yourself to a pos:.t:,on which ke
. -ull tv-y Yo impeach you ca at the triar

- 7) Recognize t_ne sta.ndara :.::p*opev guestions wkich you do not
* have to answer unless a court orcers an aaswer. For

1 _exarple: P .

a) clearly irrelevant matters . .

<3| repe::itive cuestions
. ¢} cderzocgatory quest.,icns

d) questions calling for expert cpinion
4 e) guéstions inguifing into the attorney's. work ]
. p*tx!uc.., e_._g_., que't:.ona that ask for the

atsorney ‘s legal opinicn or that ask for
oopie.: of legal meoranda. .

ERIC - S e

LKy - L4 .
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2 ‘£)/- cmestions thar expressly or impliedly call for 2 -
violation of the attorney-clrent pravilece, e.g.
*what did the client tell his attorzey,” azd .
- . ’
L - vice versa. .
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LITISATION ASSISTANTSHIP:
.. ’ ,Im1sL STASE ..
. .
. ~
- (-'
»
2a assistant’s role az trial depexnds, inm part, npoa the
anvolvement that he has had with the cz2ce uwp to txrial, Jf e — -
involvement has been manimal, tkhea he mzy not have wech to do
. [

0 assist the a:‘:tq:z-_.- 3t trial. 1If£, con the other hand, he

has been working clozely with the attormey ca the case all
Al
~

is role at trial could include a number of taska:

G

b) Do some Spot legal re come up
14 .
i - ri t - swer fairly
during the _.L.a_l that ans i ¥ .

quickly.

motions and

: -, otker docrzents that are reguired during the couxse
- ” -t
of the trial..
* - ¢ s
, - _“ . - [
» . . . *
- hA .-
. . ~
. N ~ 3 . ) ’: -
! - te . -




- & -

d) Assure the presence of witnesses and assist the
° - ’

a2ttormey is preparang then for has direct-exami-

¥ aatioz, and 23 a:x:zc;pat:zg what nzy be asked
of =hem cn cross-exzminaticn. )
- - .

.o e) Teke zotes on the testimomy of certain witmesses.
- The artorney may be a.bl:e +o nse these notes in
- ais pre*,»a:a:i:m for ot:ze: segmen+ts of the t_\'ial.
I :_ Eo:mq_“i;‘h?‘wl&‘g;hiédmmm -
gy . :
. of time zeeded by the court stenmog¥apy 5 to iype
. <te minctes of the proceedings. ) Co
A L . ) .
. £) Tke &ssistani may make suggestions to thé attomey o
- what gnesticas to agk a particular yztaess bas;d
" upeon the assistimt’s close following of what has
. ) happened thus far in the trial, and based upon his
: involvement with the docunments and files of the
) case prepared gduring the px;e:‘;zial stage.
‘ L
) in a craminal case where the defendant is coaovicted, )
: - ;conszdergkfle work will have to be dome in making the case for
the =05t favo;ablé sentence’ possible wh:.cb wiil wsually be pro-
- " bataon. Judges are norzally reluctant o sesd & man to prison
] . if alternarives to"incaz ration are mi:la.ble.zz. \ {(This, of -
. . L. P2g4e Singer, RB. a:d.Statsky,-ﬁ., ?z;.sons and the Thera-
ceutic State: . Cases, Materials and Directions {(2obbs—¥eTrill,
2 1973) .
. - e .
Q

.a
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- c:':n:se. worid no:sappl_i: 0 caies where the jodge 15 mzmdated
TO imposSe a PriscT Ter:w oY whéée't;:e oature of the crime 2nd
the :‘bdfﬁ?i&nal's prior’ criminal beckgrouad mare 1t zalakely
.ha" judge would oomsider alternatives to prisoca). The
jn.ge ¥ill be primerily interested in the pﬂ*‘son s "sociail |

- history® and pr?s?ects for 1ivang a clean life if g:ante:] PTo-

"baticn. The paralegal caa be seat into the m;t:'y to track -
. »
dowa data such as: . .

1} Are theve vocational traininmg progrims awvailable
¢ and wililing to accept aim? .
.

L 2) %ill his oid employer take him back? ) 4
. * .

. s
'y .

3) Can ze gd back to school? - M .

(@]

P et : s )
e ¢ . . . . . & L 4 .
R %) Will his famly or other relatives fake him“.ip? .- ‘o
M . " .0 * ¢ v
5) 2axe there cle:gyman, school counsalors, ocomzunity .
leaders who -:ould be mllmg 0 take an interest
s . * in his progress, e -g., #ill they state that they
- will tare séme initiative in :.xzv:...wg‘hm into ' )
- . ) ‘ their actrn.‘.:zes? . ¢ -7 .
1 . !
) ‘The Judge is not going to ,<e inclined to releaSe the person into
the streets ¥ithout assnfance that there will be pecffig and T .
4 -
prograis available to sapp ,Sa:t nizm o add:.tzon to the super’n,s:on ,
that would be .a:o'.':.dec by an overworxed prcbaticn officer. 7he Lt
} ) v . .
* - . - . -
. O ) .
- . s B .
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L . - > .
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/ v
paralegal czo be of grieat help 21 18entafying i rescurces.
In add:zacm, there may e vague references during the T,
- * - V‘
g sentencing hearing - pracs eramanal iavolwvement of the persca . *
3 - . - - - - .
; wnch s not adecuately supporied by the documents. Sance the ‘
- v, . ,'
strict rnies of evadesce €o mot 2pply to the sentencing stase, a R
snca references may be coasidered hy the 3p§ge unless scmecne i
. ., :
has taken the tame-to track 57.«':‘ .he unae.rly:.ng facts wh:.cn '
il
su;woo-t or -édeay ..ze allegat.:.ons The gamlegal can be a.slred =
S do this; ke will n:ake his report to to the attorzey who v_:.ll
: ~
clarify such matters at +fe hearing.
’ . ¢ r 5 :
- ) . £
. ’ 3 .‘
- . . < -
S 3 :
- ) . t
- ) - . . [
- - - N
e e - i — ) : L+
<, - R -~ - » L .
\\ - -
> \‘\ - -
. e . ) - . .
F f . .
s ) . I - -
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&7 H
£ . . L
L . e / ) : . ]
. i .
. . ’ . : ..

“ERIC : ) ‘ .

Aruitoxt provided by Eic: 4




o -m-

r CriFTER SIX )

N PR

[ LITIEATION ASSISTANTSHIP s
© APPEAL STAsE
- L e \

T TN

T

-

Cne of the key fuacticns Ssexved by J:ne saralogal at t‘.be . -

20

appeal stage is data retrieval and fact digesting. Afta,. -the
L

trial, the attorney who is dissatisfied wifh the trial judgment

plans appeal strategies. The trial may have lasted anyb_fhefe ’

-

fram a day to 2 number of weeks. 7Throughout the triai the

attov-ney apoplires two tests to ozact:.callv evezy._hmg e &oes

-

-1) EBow can I’ use this effect:.’.rely 4R win?

2) How can I take a setback during thd trial and tura-

| . ’
‘:\ it into a theory to be used oa apoeal’ ..

-

. T 4 .
The second test will reguire the attormey to go back after the

trazal and recomstrict, from ail the documents\ .;:aony, the

ta that wall support his theories on’ appeal. Here the para-
373

legai’s data retrieval and fact digesur;g role can be invaigable. . ’

The attorney may ask the paralegal to go back over the

record and do the following: -

4 - 4 hd

RIc/) T L T8 .
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. a) Maee a list of gvery ¢ime I cbjected to something
I3

, durang €he tr:zal. Inciude the page nwiber ‘wiere
. . L4 ‘-
oy cbjectaica 1s foummé, a brief summary of waar my ’,
- .

1
! P
* . %
. . .o
.o

.« . cbjection was and the ruling of the judge on my -
motioa. . . : ’ ) . ’
/ . + . o o ca.
[ . . < « + ®
PE v - b) Make a lz.s‘ o‘ every time cpposing counsél made .
* . 4
3 rgfe*enoe to a partzcular wpic, g., the glaz.n—
, . P .
A . ¢ +£3 “'s c*zo* :mvo ivément i other l:.t:.gat:.on. . . -
¢ c) Make a list of every time the judge asked guestions .
~ . of witnesses. : o :
- . ¢ . 4
A great dea of legal Tesearch is usually reguired before
the attormey writes his brief for submission to t8e various
apgea},ef oourts. * The paral€gal could be very heipfgxl in a2 X
nurbef of areas: - - . * ’ et R
- a) Researck the History of *elevant lea%slat:.on. . .
kQ’Shepardize c¢ases and conduct cite check¥ng. c
. . ’ . . - [ -
7 - ¢) Read over briefs to cross-dzeck accuracy of quoted - !
testizony from the typed transcrzpt of the trial. L
d) Conduct legal res ch on assigned :Lssues of law.” ° ¢
: e L - .
“ - -‘ L4 - . - - - . - 1 -
. e} Momitor the 4typing, printing and-filing of Briefs.
ke i - * - LC . -
} ) ‘- ‘ _ .
. .
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- CuapTER SEVER ] T
LITiGATION ASSISTANTSHIP:
. Enrorcenent/CovpLiANCE StasE .

e

Ltrative ac:;ency to do something or to refrain fn;:n doing scome-
thing with respect to the client, scneone'musf check to see

that the " judgment i5 carrz.ea out. If it is not, the client may
all the law office for.hélp. [The client, hovever, may be con-

fused as to exactly what the agency has to do or when it must

dae i "'hé pazalegal may ¢ 1 the client to fmd out what has

furthex iitigat:.o,n in o:c\iez to enforce compliance '.ut.h the ;!udg—
. - .

’

——
o

If.a, money Judgnent was \xwa.ded to the client, then éon-

s:.deza.ole work nay ‘be reguired u\ collectmg fron the judgment

'3
- .

-

s
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. debror. qe paralesal can arrange for The sheriff to cdeliver *

T —==; ezeo:::zcmv Tae Judgnen’ debror may e ordered by the court

oo “to subm to an exau..atiqn of wha- his ‘a.sce..s are. investa-
N Jaanty .
- ; ga..zon work will p*osab".' be re::u:.'ed ta Getermine what assets
= < h g ——— _ -
3 - e.x-..._, vhere they aze, and how they might be- be- reached., In some .
b2, " - .
*o - caaes' the attorney may set."~cn the wur* ‘ov :he contempt .
& - -
. order aga.as‘ ‘_he 3udgment—dd>voz ‘o~' nom; w-pl:.anoe. She gara—‘
- .
-~

legal cZn help an puttu:g ..oget‘he: the Factual basis 4o FWrt

this c."xarge a:.d b5 3 d’aft.n'- some of, .he court papers invo‘ved.

“the asszstance o‘ eoxmse’ in 1nsux1‘ng co::ol:.ance-of the

T, to the sente'nce. ‘Jery o‘ten the,r are thei* crn'n hnyers r tney. .

- ta.nce to challenge issues s;zch as sen._gnce-co:nnutauo A / .
i / m—. probation *evoca‘.1o;%r‘b'ce9§mgs:£e\ proba..zoner” ¥s . '
o asually rApresen.ed by counsel. B ngod deal ot ‘1eld ‘investL- ' .
ST ganon ‘“work may be required to caec.( tnc,probat:.on off:.cer’s A ’ .

—_—
cnarge that “the probat:.ox.'er v:.o.ated the conditions of pro’bat:.on.

-

-

s ° : - ] )
B 4

23See Stats:c,r, M., Post-Conv:.ctxon P.wedies an cOrrec;ions
. Law" in what Haye Paralegals bone: A Dictionary of urctionst‘ -
p.19.1 {Nagtional Pazalegal Inst:.tute, 1973) . .
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“ . ure Matérials (196 ) ’
. . . 7 I -~ - . .
S e L Ty ,
‘ , .srae.l 3., and La. ave, W., Criminal Procedure. in a Nutshell: .
P Constitutianal .Jmt:atzons (1971) : . S
o Rarlen, D/, pzéceduze Before Trial in a Rutshell {(2972) °
. . ‘ ! L - -~ E4
. ) . ) . e A
4 . ' Zuvin/7Trial Bandbock (1963) - - et c
7in, L., and €ramer, H., Trial Advocacy: Problems and =~ - -
Materials (}968).' . . ‘ -
i . A N . ,‘ - ‘ ._ . . ’ y /"
-?ickering,*!!., Preview of Law Study (1965) ) e
‘ ' o $

Statsky, W.., 'Li.t:.gat;on" in ¥What Have Paralegals Done» - A .
Dictionary of xunct:.ons, Gect.wn 15 (Nata.onal Paralegal ' .
instn:ute, 1973). - . -
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