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Roles of Paralegals

. 'Purpose of the Sesaoh

The Roles of Patalegals is a very important session in

the-training progr-am., The session i4 usually scheduled after

an introduction to the entire traini=ng program. ,In the roles

session, the paralegals will be trying to interpret 'what is

'expe.cted of them at the training, the method and quality
11-lo

of the teaching, and their own functions in the training

session.'. This is the first opportunity for thajaralegals to

discuss tlieit joiSt, training and experience in a working
---------

session. Thus, the roles session should,,aim to accomplish

the followihg:

el

,

1) Provide the paralegals with useful information
And insights. At the end of the session they
should feel that they,have learned facts and
points' of view ofimpoPtance to them. The
session must be more than an open discussion
of the roles of paralegals.

21 The paralegals should be drawn into the discussion;
have an oppOrtunity,to describe their functions
and express their views. Effort's should be made
to insure at each paralegal actively partici-
pates, since this induces involvement and
interest at an ea ly stageiri the training.

If-the paralegals ass mole on the_evening bdfore the

first day, the introduction normally is given in theevening,

and .the roles session is the first one in the morning of ,..

the following day.. J

A

4
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B. Participants in the Session

The session should be led by two trainers, at least ,

one of whom is a paralegal. The second trainer should
4

probably be the director of the training program. This lends

sothe weight and importance to the first session. The

Ins.:itute normally excludes all other trainers and non-

paralegal observers froM the session for two reasons. First,

the paralegals have not been together previou,sly and, should

not, be distracted by, the presence'af others who are/not part

of the payalegal :training, group;'and, second, the presence

of- outsiders often inhibits freedom of expressOn.
I

Zile di-Sussion leaders in this
.

seSSion should never

/
be the supervisors of the_paralegal participants..

Q

C. iComponents of the. Session

,the.session is normally composed of four parts:

1. Introductions (15-20 minutes)

2. Background of the paralegal movement (18-30 Minutes)

3. Functions of paralegals

4. Summary (5 minutes)

The Institute normally allows tFO to three. hours for

fhe rofe-S session when there are between twelve and twenty-

four trainees:--Ideally, this session could run four hours.

m.

a
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D. Suggestions for Contep. of the Components

1. Introductions

The session should begin-by going around the room and
.

having the paralegals identify themselves; their offices,

and briefly what they do. This loosens their vocal cords

' helps them get to know each ofther better, and gives the

trainers a sense of the kinds of working experience represented

in the group.. The trainers should also clearly identify

`,themselves..

2. ,Background of the Paralegal Movement

This patt-of the 'session is essentially informational.
. .

It is aimed at opening the paralegalsiminds to the extent of
.

,

.

,

. the national paralegal movement. '4any,;Legal Services

.

paralegals are mot familiar with.this Movement, and feel

isolated and uncertain abou t their D-crupationai status. -- For

this reason, we normally prbsent about fifteen to thirty .

minutes of basic information on some of the following subjects:
111,

a) the number of paralegals in the country (estimated
to be-about 70,000);

. J
,..

b) the number of training programs around the country
(estimated tp include about 70 universities and
community eolleges) and the fact that most are
aimed at private law training'. ,

c) activities of the ABA through its Special /ommittee
on Legal Assist s, and activities of loal bar
associations if significant;

.

0.

d) disc -an f the ABA Guidelines for alegal'

Tra 11g, and of the accreditation, er ificatipn,
an0 icensing-concepts. sho d, i dr.ude

sotO participation by -paralegals.about/the meaning
ofccreditation and certification, a Id their



views on and knowledge about. developments in
these afeas-.*_

While this part of the session is principally informational,
. -

it may generate-considerable discussion on the part-ofthe

'parjerals, which hould'be.allbwed; to proceed freely. In
- .

thig' session the paralegals often decide that they should

work. collectively to prevent bai association control.of the-
a

paralegal mOvement. Particularly where paralegals are drawn

from well-defined Fegion, the camaraderie 'd mutual ,

interests developed during the trainin session may inspire

'the parAlegals to form some kind of paralegal association

me Os

initiate this.

3. Functions of Paralegals

Thig part of the session may be run in riumber of wayS..

Its purpose is to get the paralegals to consider'the kind: of

work they now do; the kind of work that paraleglstaround

the country, particularly in OEO'Legal Services,aredoing4

the different possible structures and functiOns of Legal
'

Services offices using,paralegals; paralegals' relations with

lawyers; ,and the various merits and defects of certain 'kinds.

//
of patalegal work.

It is impOrtant to-generate and focus discussion.

Following are several ways this:can be done.

*ABA publications can be obtained from the Special, Committee

on Legal As4istants, 1155 East 60th Street, Chicago, Illinois, .

60637.
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The trainer may lay out an,dAlscribe the three basiC
-

paralegal functions of intakelintegrieWer, generali t, aid
0

sJ)ecialist and how these roles may Vary defending on the,

,situatipn4 a-hifihly

10x
4.7 . _

s, iv t-t.:-funct-kcias tret:erta;i1 Irinanci al -,.,E :611-gi.11-1,1-1-ty .-

tile client to' the app/lapriatspee-i-alty

' bq done, by the y,eoeftiorlist.6r,a 'secretary: the'

coRrehensive ilitial fact-gathering vogld then be done by

.

an attOrne/7:or-a paralegal trained in that partliCular specialty-
;

area floW-ever, if the purpose Of the intake interview after

an eligibility determination, is to delve into the substance

,of the clint'syroblem, the interviewer needsto know a

wide range of law in order to ask the right questions., In
.

this situation, which, is most common in legal Services offices,

.perhaps the'intake interviewer should be the most knowledgeable

perso2 in the office. Perhaps a lawyer should be responsible

for intake and determining if the case should be referred

to a paralegal. A lawyer doing general intake is in g better

position to spot potential problems and issues requiring

litigation. The fact that the client sees an attorney at

the initial interview also clearly .establishes a.direct

relationship between the.attorney and the client.*

The importance, of this relationship is dealt with in the
Institute's trainers manual for a separate course on unauthor-
ized practice of ,,Law.

..1
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The Institute.tends to that the use of paralegals
.

as i4ltake interviewers is generally dysfunctional. Few

'paralegals haVe bden trained to be knowledgeable in awide
..,.

Vareityof i al
I

areas; and as a result it is difficult

,A-
"' for them to conduct effee.tie:.intake-interviems4 AlSo:,r ,.

,
. .

the intake interview fuliCtion'often Precludes doing other
L- ; .. : ,

, , ' Z;k

wOrt;.ariethus pafalegalshre li*mited to interviewing and

cannot handle their own cases

if?

Similar problems arise for the. generalist, if it-means

that-the paralga must be iii,epared to handle any and all
,

'1(inds of cal.s.

,Legal:ServiCes-paralegals'aie now more frequently'

'specialists. This,has always been the case in the private

- Without fd-rcng the discussion, it is likely

that tile paralegals will conclude that thehighest form of

paralegal fundtion is as a .speciaiist

Paralegals shouldalso be invited to consider their
, 0

relations with lawyers: This tends to focus on the differences

in training, knowledge, skills, and functions. Sometiihes

hostility against'a lawyers appearg'; although it is our

experience that almost all paralegals report having good
. . ,, l ,)

. -
reLationshipS: with the attorneys with whom they, work.. The

`purpese of this discussion is not to dwell on personal
.. :

grieVances, but,rather_to explore te real ifrerence between'
-

what lawyers can do best, versus pagaleggls' appropriate

funct7i0ns ;

-t=7 .



this ;tincture, it may by uSefu: to 'place on the

blackbbard_everycon-reivable job that a paralegal may do,

includingsuch matters as legal research, investigation,

intake_AnIklYiej".1.11
,
fe.c44.ng,,Coffee, filing papers,

/
- Serv_iedkuilieritS,'Fa-hdd-ing-administrative hearings, etc.

B

The list should-include both the desirable and undesirable

activ ties.

A
ft 1F, th( possible to r;'te 'hese f= unctions in terms of

desinibility and appropriateness. We suggest a plus sign for

the desirable and appropriate_vetivities,'and a minus sign for

those undesirable and inapprop-iate, and a).zero for activities

which area' reasonably' pefformed paralegals, but should liot

be ,primary. (Wciecwoimend not attempting to classiftihe

functions in a more'refined_way, such as on a scale from Al to

Once this e:ercise is cohcludel, the paralegals will

see before theilfa functional definition of the ppralegal.

,If time permits, it is then enlightening to run through the

same functions, using the same classification,systemi but

for lawyers.. The result of.this exercise'is the discovery
.

that both paralegals
%.

and Diwyers may And should do very-
a

si,milii- things ': \

0

1,



4. Summary

One purpose of this session is to get/paralegals in

the right frame o mind for committing themselveS to 'ihe

entire training p ogram. It is almOst inevitable that

paralegals will c nclude that training is essential to

their work and that they cannot aspire to more responsibility

and higher statu +-unless they have considerable knowledge

about the law ani skills of dealing with legal cases. Thus,

this session can represent a dramatic increase in whatever

commitment the paralegals bring to work hard during the

X: training session

`ra,
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Backgound

. Legal Research

'r An i ortant part of the planning of-the National Paralegal
-

Institute's curriculum involved discussions with paralegals

/

around the country to determine in what areas they-felt a

need for training. Over and over again, there was expressed

the desire for a course in legal research. It was;- largely

%,

b cause .of.such direct requests from paralegals that

esearch was included in the curriculum.

Legal research is a relatively complicated topic in which one

. *gains proficiency only through. practice . Clearly no one can

-f session are to lored to theseirballties.-

The first goal to break down some of the feat and intimidation
A

many-paralegals feel about the law library. Often, there is an

almas1 mystical aura about lithe law". It is somehow hidden in",

e lawbooks which only lawyers know how to use. In'this course,

the paralegals are shown that there is no magic about the lib/ary./

Rather, it is a tool which they can learn to operate. Even i they

are not called upon to do legal research in their projects the

course helps to reduce the disparity many of tnem/PerCeive between

their knowledge of the law and that of lawyers. It increases their

sense of-professional competence to feel that they, have access .to

the same resources that the lawyer has.

V 4
.1
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The goals of-this course are more than psychological, howevlei'.

Equally important is familiarizing the paralegals with the in

commonly used legal resources such a codebooks, reporters and

Shepard's. By workihg through a model problem they learn. what

kinds of information can be found in the various typesof lauf-,

books and how the books are used to get at the.information. They

also gain a tense of how.the different resources relate to each

Other. At the end of the course, they probably'wiil not be

, able to research a legal question on their own. But, they will
. .

know what a citation is. They will be able, to look'up a statute

anck understand why they should check the pocket.part. They

_will reason w y e

case:The'gual of the ;course is to give the paraleg s an

,overview of the subject and to .equip them to.do certain

relatively simple kinds of legal research,such as these.

s.

The trainer should be conscious of the fact that q tremendous

1 t
amolumt of material is being.preSented in a very shotrt time in this

I-course. She/he, should make Clear to the paralegals at the
/

outset exactly what the goals of the course arse and are not.

Also, thetrainerishould let the paralegals/know that she/he.). .

. ,

finds legal'reseafth a compliCated sayec and that if they'

.

get confused at any point:they should not hesitate to ask

questions'or seek further.exp;anations. It. the responsibility 1,,

-of the trainer to s'ee that the, paralegals are oVerwhelMed

b the aMfA ht of information ,co
,

veyed' during thesessibn..

. .

)

`

i
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_Format a/nd Materials

The course is divided'into two p .k: an iniroduction to the

structure of the legal s -m by:the pstructor and working

through researcl Problem by the paralegals with the

\

instructor's gul ance. E erience has shown that it is

vitally important to have copies of the following books: U.S.C.A..
I. -

Gen. Index S-T;r42'U.S.C.A. 4i406-399 (both with up-to-date
4%. e

pocket parts.to /1974);,45 C.F.R. Parts 200-499' (Revised as off
.

,

October 1, r972); 404 U.S.; and Shepare's United States Citations.

It is also important to have copies of.the'foldowini: the ckart

from 2 C.F.R. that contAins 42 Q.S.C. 606; 38 F.R. 269162,Ind-tkke

cover page-and the Introduction and pp. rZ4-12 tom -CFR Sections.

Affected Anival 1973, Volume 38. Nos: 48. It is essential

portunity to physically 'use the books- that each paraleg 1 h
)

duri ng,the session.. This can be accomplished by having one copy

ch book for every two paralegals. When photocopies of

par .Lilar pages are-used, ea paral 1 should be given a

copy. Without this .c crete experi the concepts of legal

research are extremely difficult to g asp. Actually using the
4 '

books illustrates.thetrainer instruct ons aid gives' the

pai-alegals-a grea.Igx sen of accomplis ment a#d.confidence.

materials
.

Other typew ten materials are distributed throughout the cours,,, ..,

re.
.

These will be diseassed below' at the appropriate points.
f

0

it
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Structure Df the Legal System

41.

S

1

Before familiariiing theMse114s with th.e.jarious books t*rz
. > /

use in working on the Peterson problem, the paralegals must

first become somewhat familiar with the structure of the

legal system. This part of the coutse, which sluld take

about half an hour, pnsipts mainly of a lecture
--

by the trainer

the legislative and judicial bodies jo both the federal

and state systems.

The chart entitled Statutes should be distributed as a reference

sheet for the discussion of legislatures. It is very helpful

for the trainer to use concrete examples in.this'exganation.

Welfare-laws can be used to illuStrate how the various

14islativelevels relate to each other. The discussion might

belsOmething like the following:
,------7

. .

:; In 1935 the United States Congress in WashingtOn7-1).C.
decided to set aside money to be distributed by the states
to cektai.n categories of people such as the aged, disabled-,

, I blind, and dependent children. So they passed a.federal
law (one which applies to an-te states) stating, in
general terms, how they wanted the money to be used:
Federal laws are published in a set of .books called the
United States Code 'Annotated (here hold up the book).
They then passed the money on to the Department of Health,
Education, and Welfareand'gave, HEW the power to make
additional, more detailed rules, abou(how the money should be
distributed'. 'These rules,- called regulations, - however,
may not conilict_mith-e6ngressy original intentions. ,So,
'HEW' then passed_regulatns -which are published in a
set of boOks called the Code of Federal Regulations.
(here hol4 ---up the book).

.

I
I

The discussioncontinues through the.state levels in

-
4

basically the same manner.
.

.



It is import-ant for the trainer.to keel, mind thrt this is.not
--r

a lecture on welfare law. Rather it is an illustration of the '
A-

,-
, skeleton of the legislative sy-s-t-egt_in this -cruntryi and.thef

-,...,.-..- .

.' books in.whiGStatutes and regulations are-found/' Do not

become bogged down in the 'complexities of the Su stanive:

law. Keep the example as simple as possible,=Also, it is
. .

a useful teaching aid--o writeoach level on the blackboard_

as it `,is disedsed. As a book such as' U.S.0 A. is s-hOwn to

the,gx up, the abbreviations and citations s e\riteen

on the blackboard. Give.the group ILchanCe to decipher a few

exampl es,

The discussidn off,he,,udicial system should begin with the

distributiAO-the chart on the court systems. Some explana-

tion of to differencesbetwaanjederal and state courts, should--

I _be given but it is not necessary to delve todaFeply:into this

area. Agaii; the use of an example will help to make. the

-relaticnship of the-611-rts clearer.
, . .

Assume_tli.-St two'Veople from different states have a car
accident and one decides to sue the other. TheY.'go to
theFederal District Cdurt which is the first level: of
feOral---Courts': The judge makes a decision and be may
wtate out-the reasons*forhlTdecision in an opinion.
,OPInions:-of judges in Federal District Court are published
In book's called the Federar-Supplement. (Explain what the
citation means). Now suppose the person, ±,Iho lost believes
Ihe-judge made the-wrong 'decision. He may ask the judges
at the nextlevel, the United StatesCircuit Court of
Appeals, to'review the case. They then make a deiSion

-. whichlis published in the Federal Reporter., t

.-

_-.1..

.'The di0
r

.- 4cUtsion then,continues through the United Statels Supreme
--- ` . /

.--,..

. Court. A simil-ar example can be used to explain tatercourts .

f

ti
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and reporters. It is helpful tb show the state and, federal systems

as parallel, with the Supreme_fouit as the final decision maker in

both systems..

Thi_s,,section on the structure of the legal system can be referred to

a

t

again later in the course as the paralegals begin to use the books.

While it may seem elementary and simple to those who have had legal.

training, the\lpstructor should keep in mind that most lay people

have never been exposed to this information in any systematic way

and so the explanations should be as clear and,uncomplicated

possible. Sample citations are given on the handout sheet. 'These

shbuld be 6xplained element by element.

Research Problem

This section of the course involves theltrainer leading the paralegals

411 step by step through a research problem. It should fit reasonably

well into the remaining hour and a half.

The first handout is the statement of Mrs. Peterion's problem:

Mr's. Peterson has been receiving AFDC payments of
$190 per month. She has just received a notice
indicating that her paymentg will,be terminated
because her only child is 18 years old
longer is- considered a dependent child underathe
Regulations of the State of Independence DepQ-tment
of Welfare. Mrs. Peterson's daughter is attending'
a local college half-time (9 semester hours) and is
employed part time.

In order to bring the legal issue into focus,. the instructor should

tell. the paralegals that the question with which they should be
"

c66Fetned i& whether an 18 year old student who is going to college
f

.half, time and working part-time is a dependent child within the

_statutes-an d regulations. the paralegals should be, given the State

of ,Independence regulation which says that only full7time.students
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Having this regulation -all- Rs the trainer and paralegals ta explore,--

the methods of legal research, The purpose of the course is to

rt

- ,

-----_ show what resources are used to arrive at an answer. The following

,

,

,/,--.

7 is an outline bf the various steps that the paralegals will take
.

in researching this issue. They should be made aware that there

is no one single way to approach a problem. What follows is simply

one of many possible ways of doing research designed especially

to allow them to use several different resources. As they do more

legal research, they will develop their on methods which are just

as valid as this one using the resources available to them.

1) Explain to the paralegals that the first step is
to check the regulation cited by the Welfare
,Department to be sure that it says what they say
it does.

2- ,,,Explain that one strategy for.attackilig.the Welfare
Department's action is to find a fedexal law or
regulation which states that 18 year old half-time
curTure students can be consideredTegurdTffrMiTdren.
This refers back to the discussion earlier of the
necessity of conformity of state regulations with
federal:law.

3) Distribute copies of_U.S.C.A. Gen. Index S-T and
explain what an index is and how it use& This
particular volume is used because welfarelaws are
part of the Social Security,Act. AlloW the paralegals
a few minutes to check through the index on their-own
and then direct their attention 'to the' subheading:
Dependent child, defined 42 §§607,608. Explain what
this means. (This is only one of several subheadings
whichllead eventually to -the same section).

4) Explain the pocket part and how to use it,.

5) Distribute copies of 42 U.S.C.A.§§' 406-1399. Have someone
read..aloud §607 a-2. This section refers them back' to

117
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,

.

6) Before reading §606-a, explain the layout of the statute
i.e., the main body of the statute, the historical note,
an the notes of decisions.

7) Have someone read aloud §606-a. This leaves open the
question of whether "regularly attending" includes half-
time attendance. Check §606-a in the pocket part.

Explain tha the courts may have interpreted what "regularly
attending" eans. The notes of decisions. under §606 in the
pocket pa contain a reference to Townsend v. Swank 404
U.S. 282, 92 S.Ct. 502, 30 L.Ed. 2d 448, which may contain
a helpful interpretation.

9) Distribute copies of 404 U.S. and direct the paralegals
to page 282. EXplain the Layout of the case i.e., parties,
headfiotes, opinioh. It would be too time-conTarng to
have the paralegalS\read the whole opinion. in class. So
simply explain that ;he case deals with full-time college
students and does not\address the issue of half-time students.'

10) Even though the case'i. not particularly helpful, it is
a good chance to show the group how to use Shepattd's.
Distribute copies of Shepard's Citations and explain how
to shepardize Townsend v. Swank. There is not time to
discuss more-than the basic structure and the mast,common
alibreviations.

4*
11) Explain that the next step would be-to find any federal

regUlationS'on the subject. Distribute copies of Title
2 of the C.F.R. (or xerox copies of page'94 if the books
are not available). Explain how to use the'Parallel
Table. ,Explain_that since this index_is far from perfect,

necess'aTyindoing a good research job to read -th =rough
all of the regulations published pursuant to 42 .U.S.C.A.
§§601-608 which deal, with A.F.D.C..* Explain that given the
time constraints, and the available books, you will direct
them to the appropriate section.

12) Distribute copies of 45 C.F.R. parts 200-499 and direct the
paralegals' attention to part 233.90-vi,. This part deals
with "regularly attending a school, college, or university"
-but it does not mention half-time students.

131 Distribute copiesof the list of CFR SeCilonsAffected for
'1973 and `explain how it is used. Checking" 45 C,F.R.
part 233.90 should lead to a reference to 269161. Explain
fibw this relates 0o the Federal Register.

410

14) Distribute copies of the appropriate issue of the Federal:.;'1 :,1
Register:, or xeroxed copies of Page 26916. This contains''

("--guilation effective MoVember 26, 1973 which deal with tie
' issue of the elEgibilitf,of half -time college students'

for,AFDC.

1.8

-



Experience hag shown that at this point the paralegals feel

some sense bf accomplishment at having'found the answer but

they.also feel that'they could not possibly do that kind 'of

,;('research on their own. The instru should distribute the

sheets entitled "One Way to App ach Mrs. Peteys n's Problem".

ThiS .1-rtT.a:tes each step that`w s taken during he class in

researching the problem. The paralegals uld be couragedN -
to work through these steps again When/

,/
,ey return to their

.
.

offices. This will reinforce wha "th y have lear.ned about'the,
1

different books, and also give --them a better feel for the

relationships of various. re-s- /-crff-:-.d"-es---iOfleach other. The assump-

//
tion in the Peterson n-problem as worked out in thi cpurse

\,..//ris that the r search is beingdone in January ;' 19,7 . If/-/the

paralegals were to pursue the problem in current 'source books

the-aPproach and answer might be different.

A final handbut sheet, entitled Legal'Resourcet,*des-drribes,

the contents of some research tools. rt,is also useful to

rt

distribute copies of West's Law Finde\r,'A" Legal Research _Manual

available :free from West Publisshing Company in St. Paul, Minnesota:

The key to-taaching legal research is_simplicity. State each

proposition carefully wait foreit t.t) sink in repeat it if, .44,

*4
--

necessary, .Do not rust/into side matters or try to teach all

of regal erseatch.

We have-:'Iound that this course was vie al.bycmost4arale,gals to

be the_single.,most interesti g session in the training. This

results, we beligve, from the simple and step -by -step apprOach

which convinces them that theyhave learned a definite

quantity of..infofsation.
.
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k
MrsFeterson has been receiving. AFDC payments of

$190 per month. She has, ust received a notice

J
STATEMENT-0V

-

MRS .;qPETERSON'S PROBLEM

,--, : , .

indicating that her paytentsl.will be terminated
=.i'.

,.,:_i.
..

,,bedause her only[Aild:404T$i-old,andlio

iIonger'ionsidered a dependene2chlId under the-
,

Allations of the State --of. Department,.
e

444elfare. 'Mrs. PetetsonYs'Cla4tee4s attending'
, 1

,.

e 4 a local eollegeime...;,(A9-,:s.r.heuri-).and:
.:,:, ,-

employed part-time.

Ydu are asked'to research thelaw for Mmv:Peterson.
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:STATE-REGULATION . AID TO,FAMILIES WITH DEPENDENT_CHILDREN

;.

§420.103 In addition to being deprived_ of parental
support or care, a dependent child, in
order to be eligible must be:

_,.
:1 Unmarried

.2 Under 21 years of age

.21° Aid may be granted in behalf of
'a child if he is between'his 18th
and 21st birthdays 'and he is
neinaarly attelVing school, a train-
ing program or institution of
higher education.

3

.211 Definition of Regular
School Attendance

Enrollment in and physical
attendance on a full-time
basis in a supervised educa-
tioncor vocational training
program. in a' public- or
private school -coneke-.

.212 Full-time is defined as
physical ,atlendance no less
than )25 clod( hours per week
in secondary, edUcational pror

s less than 30 cloc
ours per week in a trade

technixal school .ay certi, ed
training program and no esS
than-12 semester or -clu Ater

hours, in a .college/or 'nifer-
sity unlegs, verifie hysical
incapacity or handl :p pre-
cludes suc1 full-/t/ e, physical
attendance //
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a U. S. C. 299d

COI)E OF FEDERAL REGULATIONS

Title 2The .Congress

-United States Code
1

Code of Federal 'Regulations

ti
42 CFR Part 54
42 CFR Part 54
42 CFR Part 54
42 CFR Part 54
42 CFR Part 59
42 CFR Part 59

-T 20 CFR Part 404
45 CFR Part 222
45 CFR Part 70 :

Part 233
Part 243

20 CFR Part 404
20 CFR Part 404.
20 CFR Parts 401-404

Part 422

42 U. S. C. 299d
299'e
299t
2991
300
300a-4
30Int
302 through 303
302

402

4011

406
409
410
411
412
41;
414..
414-
416

.__417
418

411

42?

423
424_
425_
426
.426a
427

:428
501 through 503
501
603 -`r-601 through 606_

31 CFR Part 360
45-CFR Part 401
90 CFR Part04
20 CFR Part 404
20 CFR Part 404
20 CFR Part 404

20 CFR Part 404
20 CFR Part 404
20 CFR Part 404
20 CFRI'art 404
20 CFR Part 404

CF.R_Part..404_
CFR Part 404

Part 422
20 CFR Part 404

Part 422
20 CFR Part 404
'45 CFR Part 401'-

0 CFR Part 404
0, CFR Part 404

20- CFR Part 404
20 CFR Part 404 ;
20 CFR Part 404 ,

20 CFR Part 404,
20 CFR Part 404,,
'20 CFR Part 601

CFR Part al
45 'CFR Part-70
42 CFR P,irt 206
45 CFR Pie, 70

Part 233

45 CFR Part' 233,
Part 248 .

4 CFR ,Part 205
45 CFR Part 70,

' 29 CFR Part 71
42 CFR Part 200,
'42' CFR Part 208
45 CFR Part 70

-42`CF,R Part 205
42 CFR Part 51a

Part 208
42'CFR Part 206
42 CFR Part 205
42 CFR Part 200
42 CFR Part 200

602

607
626
639
641
701 through 707
701

5
through 705._

70
706
708

712 11 through 715
7
713
714

e e A 7
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List of,
CFR Sections
Affected.
Annual 1973
Volume 38

1

Numberp 1-248
Includes U.S.CCF.R.`
Table of AuthVirities

Announcing ,
Format and Coverage, Changes

Changes in coverage of this List will start
in January', 1974. These changes will co-
ordinate the List with the revision date ,
of the Code books so that users w111 lie ,

able: to determine:q_uickly and,easily the.'
changes that have occurred' time the
revision date of the Code books they are
using. Starting in January, coverage will
be is follows:
January 1974:

Titles 1-16: Changes, publithed January
1974. /

Titles 17-27: Changes published April 19'73
through January 1974.-

`Titles 28-41: Changes published July 1973
through January 1974.

Titles 42-50: Changes. published. October
1973 through January 1974.

February 1974:
Titles 1-19: Changes published -January

and February 1974.
. Titles 17-27: -Changes pkublisheO April 1973

, through Febsuary 1974.
Titles 28741: 'Changes published July 1973

through February 1974.
Titles 42-50; Changes ,p lished be

1. ' v 974,

This pattern will continue throughout
the year.
Cointhents and suggestions are invited.
Write to the Director of the Federal
Register.tNatiOial Archives and Records
Service, Washington; D,C. 20408.

J

,
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LIST OF SECTIONS AFFECTED
WHAT IT IS

4.

The List; of Sections Affected is designed to ileac'. users or the Code of Federal
Regulations to atnendatol-y actions published in the Federal Register: Entries ilia.'
Cate the nature of the anges. Certain terms used are'defined in the glossary below.
Proposed rules are 1 ed at the end of appropriate titles.

CHANGE IN SIT,I A
The List of Sections Affected has been changed to the same size as the tode of

Federal Regulations to Improve the usefulness-of this finding aid. It should be
Shelved with current Code volumes.

HOW. TO USE THIS FINDtNG AID
The Code of Federal RergulationS may be brought up to immediate date by the

following steps:
.1. Consult this List of Sections Affected for any changes, deletions, or additions

published after, the revision date of the volume you are using. -

2. Check the "Cumulative List of Parts Affected" appearing fit the end of the
latest issue of ihe'Federal Register for changes published`after the last date
covered by this issue of the List of Sections Affected.

3. If the latest edition of the Code of Federal Regulations is not yet available,
use the previous year's editiortand consult the 1972 Annual List of Sections
Affected before beginning with/step1 above.

,GLOSSARY
AmendedA typographical unit of/the CFR waspartially set forth. e

RecodifiedMajor portions of CFRWere restructured Or rearranged, or both. .
RedesifnatedA typdgraphical unit or larger was renumbered and transferred from one

place to another p4oe'lnithe CFR with no change in text. .
RemoVedA typograph141 unit was removed from the CFR.
Revised--_-A typographress 'unit of the CFR was 'set forth in lull.
SupersededAn ex ti' CFR unitwir'repisced-,by-regulstions-sppearing-under-snotber.-- --

,/ CFR unit. ..4 , .'

Suspension,Tffe limCFR unit was not In effect for the period of time indicated.
Suspension in p `..t portion of the CFR .unit was not in effect for the period of time

Technical sine nentOeneral amendment that may have no substantive effeet onindicated., . ,
,,, , .,

regtiisti
Typogniph 01"nitA numbered," lettered or7undesignated. entity apPeari4g. :In the CFR.

TAU AC1F FE AL REGISTER _ISSUE- PAGES AND DATES`
e, 1 . ' i.
Muth* been included at the end cif 'this Issue which lists the page is

n bet4'41t,hit 'tte of publication in the Federal Register.

!WWII, 44....A,40"SUGGESTIONS -, . , :,-- . .'
Future ffittNy' issues of the List of Sections

to
also will appear id thiSI,. 15:

issues
format. Tye Mee of the Federal Register hopes to bring about other changes tyhich ,
will improve thd usefulness of the Federal Register and the Code of Federal Regula-
tions: InqUiries concerning this and other publications of this office and surf:est:43ns
for improvements will be welcomed by the DirectoreOffice of the Federal Register,
National Archives and Records Service, Washington, 1.1.C, 20408.

SUBJECT: INDEX .

is.: subject index'to the, daily Federal Register is published monthly and annually
for the calendar. year. , .. '3

,
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FEDERAL REGT.STER SEPTEMBER 27,' 1973

Title 45Public Welfare
C PTER 11SOCIAL AND REHABIUTA-

ION SERVICE (ASSISTANCE PRO-
RAMS); DEPARTMENT OF = HEALTH,

. EDUCATION, AND WELFARE

PART 233COVERAGE AND.CONUMONS
OF ELIGIBILITY IN FINANCIAL ASSIST-
ANCE PROGRAMS
Age and School Attendance lr AFDC

t
Notice of proposed rulern g for the

....program of Aid to Families With Depertd-
ent Children. (AFDCI was pu hed in
the FiDEP.AL .RfCISTER on-Dee her 19,
1972 (31 FR 27637). The Notice included
proposed regulations related to age and
school attendance, in response to the Su-
preme Court lecasion in Townsend v.
c,wank.

There were no objections to the age
rind school attendance requirements, but
one State asked' for an additional re-
c-suirement that cluldren age 18 or over
who are-in school or training must be
echieying passing grades-et malting sat-
isfactory progress.

After consideration of the comments,
the preNisions regarding age and school
attendance are adopted -ith:clerifying
changes it the provisions regarding Fed-

; eral Anafl fall participation (1 233.90
(c) (1) (vi)) .

Section 233.90, Part 233, Chapter EC, -

Title 45 of the Code of Federal Regu
lions is amended by adding subpa

t
graphs (2) and (3) to paragraph W-
and by revising paragraph (c) (1) (vi) as
set forth below:

233.90 Factors specific to AFDC. .

-
(b)--Condition-for-plan-approval, ( 1)- A

child may not be denied AFDC either
initially or subsequently "because of the
conditions of the home in which the child
resides" or because the home %is con-
sidered "unsuitable", unless ,'provision
is otherwise made pursuant to a State
statute for adequate care and assistance
with respect to such child". (Section
404(b) of the Social SeCurity Act.)

(2) An otherwise eligible child who is
under the age of 18 years may not be
denied AFDC, regardless of whether he
attends school or makes satisfactory
grades.

(3) If a State elects to include in its
AFDC program children 18 and over, it
must include all children 18 years of age
and under 21 who are students regularly
attending a school, college, or university;
or a course of vocational or technical
training designed to fit them for gainful
employment.. '

(c) Federal financial participat on.
(1)

4 1,

(vi) "Student regularly attending a
school, collegei or university, or regu arly
attending -a-course-of-vocational.or
n al training designed. to fit hi for
ainful employment." A child y be

considered a student regularly at ding
a school or a training course:

- (A) If he is enrolled in and ph sically
ipg a full-time (as certified by the

schoolr institute attended) program of
study or training leading-to a certificate.

"-diploma or degree; or
(B) If he is enrolled in and physically

attending at least half-time (as certified
by the school or institute attended) a
pro am of study or training leading to-
n. ce tificate. diploma or degree and is
regularly employed in or available for
and aetively seeking part-time employ-
ment; QL

(C) Whe is enrolled in and physically-
attending at least half-tune (as certified
by the school or institute attended) a
program of study or training leading to
a certificate, diploma or degree antis

'Precluded from full-time attendance or
part-time employment because of a yen-
fieeLphysical handicap:
Under this interpretation;

(D) Full-time and half-time attend-
ance are defined, as set forth in Veterans
Administration requirements:

(/) In a trade or technical school, In
a program involving shop practice, full -
time is 30 clock hours per week and half-
time is 15 clock hours; In a program
Without shop practice, full' -time is 25
clock hours and halt -time Is 13' cltck
-hours;- _ _ °

..----- (2) In a college or :university, iuli-
throe is 12 semester or quarter hows and
half-time is 8 semester or quarter hours;

.(3) In a. secondary school, full-time is
25 crock hours per week or 4 Carnegie

. units per year and half -time is 12 clock ,
hours or 2 Carnegie units;

(4) In a secondary education program
of cooperative training or in apprentice-
ship training, full-time attendance is as
defined by state regulation or -policy;
and

(E) A child shall I* co dered In reg-
. ular attendance in mon in tich he

is not attending because ,offic 1 school
or training program v ati illness.
convalescence, or family ergency, and
for the month in which e completes or
discontinues his sch or training

23

program.
(Sec. 1102. Stat. 647 (US 1302) ).

regidations in
e effective on

Effective date:Th
this section shall
November 26,1973.

Dated Augustu gust 20;197
Jaurslt.

Administra
ache

Approved Septein
,CAsrAlt W. Wkara

Secretor} l:
TR Doe.73-20603 PSI

Girl', Jr.,
Social and

itation Service.
21, 1973.
GER.

.9-26-73:6:45 ssn)

S.



a

;

- ONE WAY TO PPROACH MRS..PETERSON'S- PROBLEM

I(
1) Cheek the lo al welfare, regulations.

2) Go to Inde of U.S.C.A., look under:

Social Se urity
Age

Depe dent Child...

This' ref rs you to 42 U.S.C.A. §606.

31 Read over 1g606. You ,find that §606 -a -2 -B states:

...(a) ,The term 'dependent child' means a needy child'
..(2) who is ... lb) under the age of twenty-one and

(as determined by the State in accordance with standatds
prescribed,by the Secr to a student regularbr,
attending a school" col .or university..."

4) -Check Notes of Decisions following §606 to see if anr'
-cases are mentioned on thisissue.

5) Check g6p6 in thepocket part to be sure tat there have
not been any changes.

6)

6) Check Notes of Decisions in the pocket part to,See'if any
new cases have beeri dedided on- this isSue...- .This will' refer

you to Townsend v. Swank 404 U.S. 282, 92.S,Ct. 502,,30 ,

.L.Ed. 2d. 448.

7) Read Townsend v. Swank.
/

8). Shepardize Townsend.v. Swank to be sure hat it hasn't been
reversed.,,-".

9) Go to Title 12 of C.F.R. Check under 42 .S.C.A. §§601-607
to see if any .regulations. have been issued under these
secti ns. This refers you to 45 C..-F 11 :- 233.

10) Read. art 233,9Q on "Regularly attending" a school, college,
un versity,..". This doesn't add anything to what

you 1 arnedfrom the statute.

11 dhec 'List of C.F.R-Sections Affected. for
45 C F.R. Part =233.90 has be,en -Changed., This ,reie-is you
to -P ge 26916 ofiVolume 38 of the Federal Register.

121,..thec Federal, Register forr-Siptember 27,19-7-S, Page 26916.

This addsrsome additional re4uirements on School attendance:

This problem assumes that you 'are doing. 4-e reseatCh in January,.
1974.

ar

.,
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-RESOURCES

UNITED- STATES CODE ANNOTATED fil.-S:C.A.)

;
Contains federal laws passed by the United States Congress,
note/t on the history of the laws,\and noted an cases decided

a
under each law. ..

2) CODE OF FEDERAL REGULATIONS (C.K.R.)

Contains regulations made by federal administrative agencies
such as HEW governing the operation of the agency and the
implementation of laws passed by Congress.

3) FEDERAL REGISTER (F.R.)

'Published daily, it contains new federalregulations which,
go into effect on that day.,Proposed regulations are. also
published in the Federal Register.

_

-41 CASE LAW
----

. .: ,....-.

D "-sions,e-f>der
app3iie ci fa s

rept:lifted in rious
and stat- courts).

_-
state -Courts about"hbw laws_shov

ic factsituatio 'Opinions are
volumes. See andout on federal --

5) SHEfARD'S CITATIONS

Shows the effect of later 4 cisions on a giveh case, e.gc
whether it has been overrul d; reversed, or modified_in any
way by latei- case.

4

POIRTY LAW REPORTER

lo-O>6af service up-dated regularly, it ceffi-ain reports
,-

f developments in legislation arid court de siq in areas
of particular corn to legal servicesaffice

CLEARINGHOUSE 4VIEV

Published monthly.by the National Clearinghou for Legal
Services, it contains case developments and articles on
legal services issues.

8) UNITED STATES LAW WEEK (U.S.L.. or L:W.)

Published weekly, it contains full texts of U.S. Spr
Court decisions immediately after the case re dec
seleCted decisions of other federal a

,
3O V



A

ADVOCACY AND PROFESSIONAL RESPONSIBILITY

A. Purpose of the Session

The central purpose of this session is o inspire

thought and discussion by the trainees On me of the

central ethical problems inherent in t r roles as Legal

Services paralegal advocates. In p ticular, they should

be briefly 'acquainted with gyres frictions on advertising,-

solicitation and ponfidentiality,, ,and' more thoroughly in-

volved in discussion about the resolution of conflicts be-

>ween the advocate's duty to fully and vigorously represent

the client's viewpoi5pon the one hand andthe advocate's

,own principles and other responsibilities On the other.

B. Components of. the 'Session '

.

-IneSessiOn is comp ed of five parts:
,

.-' - 7,

-/- ;-,-/ -An-int-rod= on to- the -sessidn-,---expla-ins
-

purpose and relationSbipto the rest of the program; (5 minu

rief discussion of selectekppx4on -a theme ABA

)
7,Code of Professional Responsibility and ABA F

Opinion 334 /(on advertising an

apply to Legal Services-paralegals; (15 minutes)

lEthics,

]solicitation) i
as they

3. Brief d initians (5-. minutes)

4. QroUp ion penteked aroUud-realistib examples/
. .. ,

. ..-

-.6pothe:ticalSWith/refepences't.the nine CA-nons;

(at least- 90 i tes)/
, .-

. ,

. 1 _ .., ,

.5. A cone- usion inc ding a.tummation,Of
- /

-ciples4iscds::.

...;v. ,."-'3 -- __.'

e.-.....

''-'K.'
__../ ' %''-t 1 "'-".. ..-

..__,

_ _
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C. Materi44,for Distribution

1. A 'list of the nine Canons from the ABA Code of

Professional Responsibility to be used.during the

discussion.

2. An 11-page set 'Of excerpts from the,W;Wode of

Professional Responsibility and ABA Formal gthics

Opinion 334 to be distribnted o the trainees at the

end of the session., This primarily a "take-home" 'piece.

D. Suggestions for Content of the Components
.";1.

1. Introduction;

a. Purpose

,

f the session, as descr6d above.

Components of the session parts -4-'3 and

as described aboVe. ;

7prograi.

Relation o to :the rest of the /
15e to the traine that

. ,

will involve et ical principles', but that attitudes.:

, AI
tovaf4 advocacy will pervade their conduct during --

....:.

the entire tfaining as well as their future advbcaby-

. rA
,back home.

.
.

4(

/

2. Definitions -,--/=

- ,

----- where- possible the trainees ehodld,be asked to

develop the definitions with the 'trainer s izing;

however,. thi6,sectiom should be very short sb youmay, wa,-n,-
,

-,

--,..,/.
....

-__... /, 'k----

tR sptiply give brief, "textbooi)d itiOns end Aikif__.._.=
----_

------- ----------.
- everyond Tinde . __ _N -.....---"-- --

..---- /
-_

at

.

-
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Advocacy: The prodess in Ch you, the advocate, ti

try to `affect or influence someoneelses' behavior
according-to a predetermined/-goal. This process.oCcurs3.----
in. everyday life as well ad/in legal settings.

Professional ephics:
a certain field.

standards of behavidr within

Le al ethics:---thatitandard of behavior expected
withigt egal setting. .1 , ----.-

_ 1

,

Adversary system: essentially an impartial arbiter
(judge) with two opposing parties(adyocate'and client vs.
advocate and client). Emphasize that the advocate is not

: Zthere to judge-the client.
(

.
..

Professional ethias and vocaCy are closbly relat ed.

Th y both essentially mean representation cif' your client

to he best.of your ability.

3. ABA Code of Professional Responsibility and
ABA Formal Ethics _.Opinion 434

This com nent should-be based n the excerpts 5rdp

Formalthe ABA ode of Professional Res

Ethi Opi-ion" 334 which will:

end of the se sion asw a

onsibility

haled out tthl///

-horde"

The impdrtanP, poirits to make regarding-the Code. ard:
/

,

a. That th4 Cdde has foUr components:

Canons: very general staements of principle
Ethical Considerations:-guidance for specific
situations .

(3 ) Disciplinary Rilles: thie mandatory, minimum
f" level. below which a Xawyer is .,subject to

. discipline. , .
-,

sii (4) ABA, and State Bar ethic poinions: inter-
'pretations of the ah =based on specific
fact situations' t-have arisen.

. . ,

r,

flo
-b-d. That.pe . "applicable" to pipalegals. in ________'...

L
.

;

se that they work with and. u4er the supervision

re responsible for the condubt of their

-
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ethical and. professional.' responsibilitieS as well.
_ .

Also, the preamble toithe Code days that while the Code

does not specificaliyappiy to non-lawyers, it 'does
.

define the condudt that the public has a right to,

expect' from l thpse who work with.lawyerS;.

rohibitions. agdinst a vertising,and

solicitatiOn in Canon 2 are intended/ rimatily,tO pre-

vent economic competition among la4cers for paying clien s,,

and ABA "opinions" have giVen'legal services offices a

somewhat wider latitude. An effective technique in this

section is to ask the paralegals what iethods their offibes

:.1,a1T-dr to inform people of the availability of legal services.

ligheprohibitions and exceptions shouldbe discussed after

theiroexampies.

ngDuri hiS_section, the list Of the nine Canons//

should be distributed to the trainees and briefly dis-

cussed.

4..,Discussion of Uypotheticals_

This component should begin with a listing (on

black-board)'of the levels on whiCh a conflict, between

a particular client And that client's wishes and an

advocate's values can take place. These indllide:

a. ConflictS.:Of the client's goals with the advocate'ts

socio=political ovals.

b. Conflicts betWeen thetactics chosen by,the-

an,d-those thogght---appri5g.ridre by:the advIcate.*

. c., Conflicts "between any particular,client's inter-
. .

-7-

te.

4.

1 e



ests and those of-other present and future c

Another approach is to ask o whom the

obligations and list them. TheS

a. the particular client

b. the- client,population as ,sa whole that is served

/
lients,

advOcate has

,

by the program and other similar programs

c. your office and col &agues

d. yourself

. The second approach is somewhat simpler and more

effective in qhort session. If the second approact?;-

/-
is used, the conflicts in the first approach should'

I. simply.be brOught out in the" discussion.

71.

It is probably most us ful to try to, focus. the

discussion in this section by presenting hypothetical

cases which the trainees might in fact encounter

wbrk (thus, not criminal) at each of th evels of

potential 'ccmflicts. 'In f rmulating the hypothetical

cases, try ,tip keep them ealistic but present'only one

eir

vor two'levels.of confl

The eicainplest =t 'follow are devised ,to ring out in .

a dramaticay the conflicts betweei the/dvodAP's,,
. -

A.

various-TeSponsibl4ties. YOu_should/ ,11ow the paralegals
, '

.

to discover'these conflicts and problems on their on

at -a time.

after presenting the basic situatiori:by.dramatizing it.o

Each situation is designed to/deal-with a few basic .issues.

After' these have been broyght.outc,bomplications or changes

da*,be introduced to il ] istrate either the-same' point

again or to bring aueadditional issues. There willbe

3_5
. . '

t,
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'no right" answer.or solution 'to many of the'situatio

-They object is to ge-tl-cEhe paralegais-think
7

tit their

:responsibaitiesA'nd how tkey prO4Pli1
o

/they arise in the course. of: their work.' The list ,of

"ob gations" or "conflicts" and the li!st of Canons

should be referred to as appropriate in-the discussion-.

Some of the points that ae'situa-tions are trying.

to bring out and that should be-covered by these or other'
. .

examples are:
4

--conflict of interest
--disagreement with the client's goals
--agreement' with the clients goals but not the means
.proposed to achieve them (e.g.., perjury)

--dislike of the clieht
,

--challenges to the Advocate's own perspnal integrity'
or values :

--when the adirocate agrees with the client but losi g
or winning .that case may jeopardize Vture client
or groups.ofclients

-= protection of-client confidences-an Tattorney-clie t
privilege

..
The disCussion

,

vi211 show that there are conflicting
. .

.

and competing canons, rules, ohli4ations and interests.
.

,,,, ,,
.

-,::-.
.

, -

4
,( .

It should be pointed out,befOre the examples, that all.

.4,
, . . .

....-

the clients portrayed ae'financially eligible fOr.legal
,

. ,
.

services. ' ,

. 4

(45 minutes) A. The advoCate is in ,d Fair Hearing rep resenting,
_......; MrsSmith., The issue is deativatipn., She has

,

told you that her husband spent" Christmas week
at her house but otherwise he 4s notq,stayea

i'
overnight on any occasion in the past nine
ironths.. In.response to a 'question from the
hearing officer, she states unequivocally that_°
her husband has never stayed overnight-An the
last nine months.

.S
.

iThis situation s best presented in dramatic form.

°Have one trainer play the role of the hearing officer/

D 36)
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c.

moderator and n ther the. ,role of Mrs. Smith.

third train is the advocate.
_

The mbizrator should set theofjost scene as being

the clOs c); the"client-advocate conference the'evening
1 2

ti"

before the h aring. The Conversation is essentially,.

Yr'

as follows:

ADVOCA E

Now that we h've discuSsed
your case and he fair -hearing
torocedules, dd you understand
'what is going t 'happen at the
:hearing.tomorro

YOU reali'ze that the hearing
officer may ask y u some
questions also?

We have a good case and the
most important thing is for
you to tell the truth..

MS:,SMITH

to:

.

Yes, I think so!

Oh,, yes.

will, 'and I'm glad
our case loo3h good.

,,,
..,...../...

. \

Now that we've-reviewed the
questions I'll. be asking you 'in
Jay direct examination, before you: C%
go,'I'd like to review a few
questions that might be asked by .----,

'
the welfare department's 1 4

representative or:the hearing /,
officer. -

4 / ( p.c.

Just pretend that I'm' the'
,

,-;, , welfare department--- Now
Mrs. Smith, how long ha0,your,
hjisband been gone?, c,I.,

.

....

flow often does he come
.your.home?, - ..

r e

0

A litt12 more than nine'
months...

.

Every once in a while,
just to visit ,ple children.
i never know when he
is going to cote.
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ADVOCATE

Has he stayed overnight
at your hoMe'since he moved s-

oot? %

Do:you intend to resume ypur
mailriage7-thet is, do you
and your children planto
live with Mr. Smith again?

Dotes 'your husband make
financial'contributions to,
you or your children?

,

After'the above conversation

ms. SMITH

Yes, -once, he stayed
Christmas week to play
Santa Claus.

No, I don't want him
back and he ain't doing
nothing or the children.

Contrigbutio slily he only.
brought Some. candy and
junk. This is his idea
of'child support.

the advocate-trainer

reiterates the advice on telling the truth, adds another

reessurance'and arranges to meet the next day.

.Next the mo4Orator should set the scene as being at

therfair-hearing. There is now en-exchange between

theclient-trainer and the hearing officer-trainer

_essentially ,a:s_fo.11ows:

HEARING OFFICER .MS. SMITH

NOw, Mks. Smith, I'd.just like
to ask you a. few questions to
get a few things straight in
my mind. First, how long did
you,say,your husband had been,
'gone from your home?

And how often does he come
to visit?

And has ha_:stayed overnight
at your house in,that nine
months since he's been gone?

What contributions does he
'make to the suppor of
and the ,children?

3

3-3

'He's been gone a little
ever nine months.

He ,'only comes' to visit
the kidi and I never
know when that's going
to be--certainly not
very-often;

No, he certainly .has

Nothing at all - -h: just
brings candy an junk
once in a whit=.

-(
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ADVOCATE-TRAINER

-Excuse me, Mr.%.Hearing
. Officer. May I have a.moment
to speak with my client.,.

-HEARING 6FFICER
(

. -4es, you may.

The advocate-trainer must then

the face'of the apparent lie. The

the trainees t assume the role of

decide what to do in

trainer 4hould ask

the advocate and

figure out, hat they would do.

Sho ld the advocate ask to speak to theiclipit briefly

as the advocate-trainer did? ,Discuss with the trainees

_the technique'Osed by the advocate-trainer of waiting for

another question to be asked artd answered before inter-
__

rupting the by the hearing officer.- The

trainees Should spot anCpoint outthat teahnique by

themselves.

Should the advocate ask for a recess?? How Should

the request(s) be made? While talking with,the client,

,_how shOulA the advocate explain the problem "id the

alternative solution?? Some of the alterpatives would

be an explanation by the client, an agreement tell

the truth to the hearing officer, or withdrawal of the

ahopate 'from the case. In the first two situations,

what should 'the advocate do upon returning to the.

hearing?? The client-trainer should,be absolutely

adamant about refusing to tell the truth. What should

the advocate do in that situations?? How do you 'ask to

30 .



Withdraw from ,a Case' without prejudicipg the ciieht.i?

What do yo%ksay,if the hearing' officer wants to. knoW

(k why you Want to withdraW?? What do you do if the hearing

officer refuses to let You withdrawn Should you make

ry

the record clear as, to exactly what is transpiring? HOw.

.would you do that? .%

In having the trainees present solutions to all of-

the above questions, they should"be asked to to play.

with the client-trainer and the hearing offi r-trainer.
, .

Ph the role play 'of initially dis ussing wit the client

what happened, the client, should react essen ially.as ,

followS:

MRS. SMITH

Look, I'm sorry. I,talked
to my friend Sally after I
left-your-office yesterday. 9--
And she told me that anyone
who tells the welfare depart-
ment or the hearing people
about: any man 'Sleeping over
gets. off. So I don't 4'
think I ought to tell him
about Christrilas week.

As the paralegals attempt to convince the client, the

Client becomes even more adamant.

*-4

A

Look, the Wel are department
doesn't know e stayed over
Christmas. m not going to
tell them and you're surely
aren't going to tell them.
Right ??

I'm sorry.I can't tell him.
You know, it and I know it
but why should I tell him. ,/ -

-.1Ii;6- ""mirliorigrami.--""1



.

/
If he cuts my check areyOu
going to feed-*y kids?

Just like you aren't ing'
to feed my kids, I'm ot-

, ' going to tell that an.

Usually the paralegals make a big point of fact

that the husband was just visiting to pl6.17 Santa Claus-for

the children. To liven up the session an- to,raise a

few additio6a1 questions, the client-t ainer can say to

the advocates, "You mean you didn't understand what playing

Santa Claus' means??"

In dea4ng_wieh tiL problem, the most effective:

approach is for the moderator- trainer to list the theories

that the tkainees come up with: and ask them to debate the

/

alternatives. They Should-realize that there are

'different ways to approach prOblems_such as this one-and

they shgild haVe the confidence to come to their own

decisi .
Whtevek.decisiefi-they come to, however, they

Should/be abieito defend it and explain why. therreached

it.

(10 -15 minutes) B. Have one of the trainers playa potehtial client,

Mrs. or Mr. Bigot, who tells the following story:

I really need someone to represent me and I have
no money to pay anyone. I have two kids and
welfare agency. is trying to take them away from me.
Besides, the schOol is telling me that the kids are
suspended for truancy and there is going to be a

hearin4. Well, my kids aren't'in school., I won't
pet them gd - not to,that neighborhood school with
all the busing in of "those people". (Use whatever

group seems appropriate). Their education is
suffering at,schOol. The teacheri spend all their
time with those stupid kids who don't even know how !//

to read. I've read upAon the law and I know that I -

can keep the_kids home if there are appropriate
alternative arrangements for them. The bard has

0
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refused to transfer them to an acceptable school.
I'll stay home and tutor them or else they should
get tie transfer.

Have another trainer play the advocate,facediwith the
1 1

question of whether to repreipnt this client. That,trainer

should pose questions to. the trainees asking for assistance

in reaching a decision. The b3sic issues are whether to

represent someone where there .s a basic conflict of
4

personal ideology and whether representing that person

and winning will set a bad precedent for future clients.

(10 minutes) C. Have +a trainer play the fo:lowing,client, Dorothy

Demand:

I am a 'we, are recipient and I demand a fair
hearing and ctant you to represent me. You know'
I've demanded fair hearincs already this year.
I really like to other that'lwful department. I've
gone in by myself a 1 the other times and I keep
losing so this tine want 7ou to represent me.
After all I need a new 4-ove. They won't give me.
one. they toldme the re ifations only their

to pay for a new appliance i thd old,one is
destroyed by a natural disaste like a .floCd'r .

. earthquake. I dbn't care what t ey say. I'sHould
have a hearing and someone to re resent met. (She
is extremely obnoxi6us and dl,ffi ult to deal with,
--won't let you get a wordy in edg wise) .

Have another trainer pose questions based on the

following points:

What if you know yOu will lose on the laW and that --

,this is a frivolous request? What if a pipe has burst

V
and the ensuing "f1Cod" has ruined het old so you

could make a reasonable grgument tiat'the regulation-

should apply to her? That if an earthquake caused the

_pipe 'to burst?

a
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d

How do you deal wi your fear.that handling the case

of Someone-who-make -ff-ivoious requests andT is really

obnoxious will .af ect your reputation and your ability t4

-deal- lith the welfar- department in the future?

What if the "regulation states that stoves should

be available to anyone Who needs one; but you just can't

stand to deal with the woman and feel you can't go all /

out for her?

(15 minutes)" D. A moderatos- trainer should ask the trainees how they

v

would handle the following situations. These are presented

directly without role playing a'S questions requiring only

brief answers.
-47

You represented Mrs. Jones in a fair hearing a few

months ago. (1) acollection ag ency employee come to ask

--you- how he can reach her -- -just wants- her phone number

wants to know about her sources of income -- wants you

to halie her call him (2) a marriage counselor, who really

wants to help your client, wants her address (3) a close

relative who can't locate y our client wants ;her address

S- rO
and phone number (4)-the Ihtetnal Revenue Service wants'

her

,

address and phone number (5) the local police'want het

'address and phone number as part of a criminal investigation

(a) of her (b) of an incident where, she was .a witness.

What if yolfare -subpoenaed to testify in a welfare

fraud prosecutio n agains;4 Thelma Martin,, whom you

represented at A flik hearing a few monthi earlier?

4

: 0 *-
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Discussiboth confidentiality and lawyer-client

privilege. Does the privilege extend-to paralegals -?1

What if Dick Smith, an attorney in your office, had,

represented Ms. Martin at the fair hearing and you had

helped him with the research and investigation for the

case. Is the situation as to testifying any diffezient

then??

The distinction between the ethical obligation to

keep client communications confidential and the statist ry

lawyer-client privilege should be covered in/lecture

form by one of the trainers. The statutory privilege in

most states either specifically includes or has been

held to include communicationswith an employee of an

attorney. For a communication with the employee to'be'

protected, _the_corrammilaiatian.must be for. .t.Wpurpose_

of transmitting the informatioii to the-attorney.

Basically, the point to make is that for communication

between paralegals and clients to be privileged under
.

. .

existing law, the client must have a direct relationship

with the supervising attorny. The employee is covered

only through the attorney.

The difficult situations, where current law is either

not clearly -defined or inadequate, are. those where the

paralegal handles the case on his/her own - for OXample,

administrativegpresentation.

C -

\
J
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"%I
, qThe issue' of being subpoenaed to testify should be

discussed as an extremely rare probient. -It- should- be

Pointed out that a person must appear when subpoenaed,.

If a paralegal is ever- subpoenaed (and none have been

to our knowledge), an attorney should go with him/her

to any hearing. Even though you appear,-you need not

necessarily answer questions. First, you may'not have

direct evidence on the questions raised. Second, even

if ydu have information, you might assert 'the attorney-

client privilege.

-Canon 4's protection of client confidences are

particularly.important to be kept in mind:by Legal Services

advocdtes given, the tendency /or interaction with "social
41,!.

'4.
work" agencieg in the course o representation of clients

.1

involved- -with- -them. Legal -Se ices-advocates-are not in

the business of "doing go r clients against the

wishes of the client; sharing 'information which another

agency might use to manipulate a client is inconsistent

with the role of advocate.

. ( 5 minutes) E. The following are short'probleMs that might be raised

if time allows._ They should be posed simpl: as questions

O

p

requiring one line answers..

What" if you are asked to represent a tenant and you

rent from the same landlord?

What-if your office represents the husband in a'

divorce case and the wife cipmes'in and asks you to'help

45
r

ic)



-16-

her get ,child support? What if the wife asks-outo.help

ter defend against an eviction?

What.if a relative or close friend asks'you to re-

present her in a fair hearing? What if you agree and

- you know that she' isn't telling the story thgtw4 you

know it really to be? Does this present different problems

than the first hypothetical? How will you feel about

demanding cooperation from a friend or relative?

5. Conclusion

SuMMarize the discussion to the extent possible in

the time remaining. The trainees should be reminded again

that th6re are ,no absolutely "right" or "wrong" positions

in these various conflicts, andthat tension will always
.

The important_ thing is
a__ _

considerations in making

exist betweenoppoiing ideals.

14-

fOr them to be aware of ethical

their decisions.

0

0



E.4

ABA
CODE OF PROFESSIONAL RESPONSIBILITY

CANON 1

A LAWYER SHOULD ASSIST IN MAINTAINING THE INTEGRITY AND'
COMPETENCE OF THE LEGAL PROFESSION.

CANON 2

A LAWYER SlibULD ASSIST THE LEGAL PROFESSION I'll FULFILLING
ITS DUTY TO MAKE LEGAL COUNSEL AVAILABLE.

CANON 3

A LAWYER SHOULD PREVENT THE UNAUTHORIZED PRACTICE OF LAW.

CAW 4

A LAWYER SHOULD PRESERVE THE CCINFIDENCES AND SECRETS OF
A CLIENT.

CANON 5

A LAWYER SHOULD EXERCISE INDEPENDENT AZOFESSIONAL JUDGMENT
ON BEHALF OF-A CLIENT.

:CANON_ 6

A LAWYER SHOULD REPRESENT A CLIENT COMPETENTLY.

CANON 7

A LAWYER SHOULD REPRESENT A CLIENT ZEALOUSLY-WITHIN. THE.
BOUNDSOF:THE LAW.

,CANON 8

.A LAWYER SHOULD ASSIST IN IMPROVING THE LEGAL SYSTEM.

CANON 9'

A LAWYER SHOULD AVOID EVEN-THE APPEARANCE OF PROFESSIONAL
IMPROPRIETY.

)1.x.

477



EXCERPTS FROM THE AMERICAN BAR ASSOCIATION
CODE OF PROFESSIONAL RESPONSIBILITY

- CANONS, ETHICAL CONSIDERATIONS, AND DISCIPLINARY RULES

From The Preliminary Statement
s

I
ObviOusly the .Canons, Ethitial Considerations, and Discipli-

-nary Rules cannot apply to non-lawyers, however, they do define-
the type Of ethical conduct that the public has a right to ex-
pect not only of lawyers but also of their non-professional
employeeS'and.associates in all maters .pertaining to professional
employment. A lawyer should ultimately be responsible for the
conduct of his employees and associates/ in thecourse of the
professional. representation of the client.

The Canons are statements of axiomatic norms.expressing,
in general terms the standards of professional conduct expected
of, lawyers in their relationships with the public, with the legal
system, and with the legal profession. They embody the .general'
concepts from which the'Ethical Considerations and,the DiScpli-
nary,Rules are derived.

The Ethic41 Considerations are aspirational in ch4racter
represent the!objectives toward which every 'member of the a

pro ession should strive. They constitute a body of principles
upo which the lawyer should rely for guidance in many specific

--sit ations,

Disciplinary Rules. . ,-are mandatory in character.
(pidyi'state the minimum level of conduct below which no laWyer.
can fall without being subject to discipliriary action.

Canon 1: A Lawyer Should Assist in Maintaining the Integrity
and Competence of the Legal Profession.

Canon A Lawyer Should Assist the Legal Profession in Fulfilling
'," Its Duty to Make-Legal Counsel Available.

DR 2-401(AV A lawyer shall not prepare,.cause to be
prepared, or'participatein.the use of, any:form of -
publicf:sommunitation that contains professionally self-
laudatogy statements caldulated to attract Iby clsients.

A

DR 2-103,(A): A lawyer shall not ,recommend employment,
as aDprivate practitioner, of hiself, his partner,
or odiate to 4 non -1 wyer who has not sought his
adv -regardincperrplo ent- of g lawyer.'

-tY -

a
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IA 2-103(C): A lawyer shall not request a person or
organization to,'recomiend employment, as a private .

practitioner, of-himself"--his-partner, or associate,-
except that he may request referrals from a lawyer
referral'service operated, sponsored, or approved
by a bar association representative of the general

, .

bar ofthe geographical a'rea in which the association
'exists.... si

.

'
-

Canon 3: .14. Lawyer Shodid Assist in Preventing the Unauthorized
'Praqice of Law

Canon 4: A Lawyer Should Preserve the Confidences-and Secrets
of a Client

,

EC 4-1: Both the fiduciary-relationship existing be-
tween laviyer and client and the proper functioning Of
the legal system requi,re.the preservation by the lawyer
of confidences and-41Orpts_of one who has employed or
sought' to employ h*, A client ,must feelffwee to dis-

t
cuss whatever he/wisties',With his lawyer and a lawyer'L
must be equally f#OP.to obtain information beyond th t
volunteered by tila;%Client: klawyer should be full
informed of all the facts of the, matter he is handli g
in order for, his client. to Obtain the full'.advantage
of our legal, system. ,-It is for the lawyer- An the
exercise of ,his independentiprofessionaljudgment to
separate th relevant an i portant from the irre4
-and-unImpor ant,!----The-obse ante -of-the-ethical,opli
gation of lawyer to hold violate-the confidences
and secret of his client of only facilitates ttte
full devel pment of facts essential to proper repre
tition of the client but also encourages laymen to
seek early legal assistance.

-"EC 4-2: ....Unless the'dlient otherwise directs, a
laWyer may disclose the%.affairs of his client to part-
ners orassociates of his firm. It is a matter of common
.knOwledge that the normal operation of a law offide .

exposes confidential professional information to 'non-
lawyer employees of the-office, particularly secretaries
and thosehaving access to the files; and this obligatea .

a lawyer to exercise care in ielecting and training his
. employees so that the sanctity of all confidences and,

secrets of. his clients may be preserved. -: ,-.-

, . . .
.

EC 4-4: The attorney- client privilege is more limited
than the\ethical obligation of a lawyer to guard the
confidend

c
s and secrets of his client. This ethicil.
lnprecept, like the evidentiary privilege, exists without

regard to the nature or source of information or the:
fact that Others share'the.knoWledge. A lawyer should'
endeavor toot in a manner which preserves the'eVlden-
'tiary privilege; for.eXample,.he should iyoid ,pko-
fessional discmssiohs in the presence of pOrsons to -
whom the 'priyirege'does, not. extend. A 167' r owes ,ail'

en-
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obligation to advise the ci ient' of the attorney-
client privilege and timely to assert khe privilege
unless it is waived by the client.

DR 4- 101(A): "Confidence" refers to info #tion pro-
tected by the attorney-client 'privilege un
dableaaw, an "secret" refers to other inf rmation
gainedin th professional relationship that the
cliett has r uested be held inviolate or the dis-

) closgre )6f which would be embarrassing or be
likely

/to
be detrimental to the client.

DR 4401(B): ExCept when permitted under DR 4-101(C) ,
a lawyer shall not knowingly:
(1) Reveal a confidence dr secret of his client.
(2) Use a confidence or secret of his client to the

ditadVantage of a client.
(3) Use a confidence or secret of his Client for the

advantage of himself or 9f athird person, unless,
the client consents after-full-disclosure: '- , ,--

/

DR 4-101(C): A lawyer may reveal: i

, ,

(1) Confidences or' secrets with the, consent, of the
client or clients affected,but;only after's full
discldsure to them.

.

(2) .Confidences or secrets when permitted under'
Disciplinary Rules or requieed by law or court
order. .

-(3). _The_ 'intention. of_.;his-client-to.-!commit-a-trimez-and----
the information necessary to prevent the'crithe.

(4) Confidences ,or secrets necessary -to establish, or
collect, his fee or to defend himself or his employees
or ssociates against an accusation of wrongful
cond ct.

DR 4-101On: A lawyer- shall exercise reasonable care tor.
pre4ent ill's employees, associates, and others whose.ser-

,vices are utilized by.liim from disclosing or using con-
fidences or secrets of a client, except that a lawyer

I may reveal the information allowed by DR 4-101(C)
through an employee. - .

.

-Canon 5: A _Lawyer Should Exercise Independent Professional Judgment
/ ' on Behalf of a Client

l

kC 51-1: The professional judOent of alawyer should be
\exercised, within the bounds of the law, solely,bfor the
benefit of his client and free of compromising influentei
and loyalties. Neither his personal- interest', the
interests'of.other clients, nor the, disires of third i
peisons. should be Tiermitied to diltite-his loya4y vs his.
client.

,

EC 5-2: A lawyer should not accept,proferred.employment
if his personal interests or de ires will, or there is *

a reaionibJe probability that 'they willl'affect adversely
%,

. ,
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the advice to be given or services to be rendered the
prospective client.

.

.

,EC, 5-13: A lawyet should no-t.maintain membership in
or beinfluenced by-any organization of employees that
undertakes to prescribevdirect, or suggest when or
how he should fulfill his professional obligatioris to
a person or organization that employs rhim as a lawyer.

/

,Although it is not necessarily improper for a lawy r
:employed by a corpordtion or similar entity to be a
member of ant organization of employees, he should be\
_vigilant to safeguard his' fidelity as a lawyer,to his
employeri free from outside influences.' 4f '

Y ' \
EC 5-15: ifa lawyer is'reguested to undertake or to.
continue representation of, multip1e clients having
potentially differing interests, he must weigh.carefully\
the possibility that his judgment may be impaired or his
loyalty tiliided if heaccepts or continues the employ ',

ipst the prOprietywent. He should resolve all doubts fag
of the-representation.

EC 5-21: The obligation of a lawyer. to exercise pro
fessional, judgment solely on behal\ of his client re-
quires that he'disregai'd the desir s of others that
might, impair his free judgment. /

, EC 5-623: person or organigati n that pays or furnishes
lawyers to epresent others- poss ssesa -potential-power--A-
to exert str ng pressures, against. the independent judg-
ment of those,lawYerS. Some employers may be interested,
in furthering their own economic, political, or social
goals withput'regard to the profespional responsibility
of the lawyer to his individual eilient. Others may be
fat more concermedwith the estaOlishment or extension,
of legal principles than in the immediate protection of
the.rights of the lawyer's individual client., On some
occasions, decisions on priority of,Oork may be made.
by the employer rather than the, lgwyer with the result
that pr4ecution of work already undertaken for client
ispostpdHed.to their detriment..- Similarly, an emplioYer
may-seek, consciously, or unconsciously, to further its
own economic interests through the actions e the law=
yers employed by it. Since a lawyer must' always be free
to exercise his professional judgment Without regard

./to the interests or motives of a.third persons, ,the.
lawyer who is employed byne to represent another must
constantly guard against erosion of his professional
Ireedoril.

Ca non 6s A Lawyer Should Represent'A Clients Ompetently
. , . ..

.1
;, .

_

- :
-,. 'DA 6-101(A): A lawyer shat not:
f , (1) Handle a legal matter 'which he kn s or should

1* t.
associating wktli himfa laWyer o is to
knoWthat he is not competbnt to andle, without
a

A\____ ---- -handle it . ' .* ,
,

.,.,,
-51 .? ,,,,.

1
., .;

. .., ,
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(2 Handle a legal matter.w thout Preparation adequate
in the circumstances.

(3) -Neglect a-legal-matte entrusted o-

; A Lawyer Should Represent A Client Zealously Within the
Bounds of the Law

EC 7-1: The duty of a lawyer, both to his client and,'
to the legal system, is to represent his client zealously
within the bounds of the law, which,inCludes DisCiplinary
'Rules and enforceable professional regulations.

(

c .

EC 7-3: Where the bounds of the'law are Uncertain, the
action of "a lawyer may depend on whether he is serving
:as advocate or adviser. A lawyer may serve simultan--

. eously as both advocate and adviser,but the two roles'
,. are essentially different. In asserting a position on

behalf of his client, an advocate for.the most part
deals with past conduct and must take the facts as he
finds them. By contrast, a lawyer serving as advi or
primarily assists his client in determining the corse
of future conduct and relationships.- While servin as:
advocate, a-lawyer should, resolve in" favor of his client
doubts as to the bounds of the, law. In serving as .
ad Visor, a lawyer in appropriate circumstances should
give his profesional opinion as to what the ultimate '

.

decisions/ of the courts would likely be as to the appli-
cable law. .

. ._.,
,..

.

:EC 7-4: The advocate may urge any permissibl2construc-
tion of the law faVorable to his client, without regard
to his professional opinion as to the likelihood that
the construction will ultimately prevail. Hit conduCt

--is within the bdunds of the law, and therefore per-
missible, if the position takevis supported by the law
or is supportable .by a good faith argument for an ex-
tention, modification,, or reversal of the law. However, .'
a lawyer'it not,justified in asserting a position in
litigatiOn that is frivolods..

%,

EC 7-5:' A laWyer as adviser' furthers the interest of
his client by giving hisprofestional'Opinion as to what,
he believes would likely be' the ultimate decision of
the Court on the matter at hand and by informing 'his
client of thepracticalieTfect of such decision. He
may continue in the representation of his, client. even.'
though his'client has eledted to pursue a course of con-
duct. contrary to the, advise of the-laWyer_so long as
he does not knoWingly assist the client tosengaige in
illegal'conduct or to,take a frivolous legal position.
A lawyer sould neVer,encourage- or. aid 1 i§ client to

. commit criminal acts or- counsel hiS'61ient on how to.
'violate the law -avoid punishment therefore. :

. ,

r.
4
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EC 7:43: A laWyer should exert his test efforts to 4n-
sure that decisions of his ,dlientare made only after
the client has been informed of relevahfcOnSideiaiionS:
A lawyer ought to initiate this decision-making process if
the client ,does not do so. Advise of a lawyer to his .

client need not be confined to purely legal considerations.
A lawyer should advise,his client .o the possible effect
of each legal/alternative. A lawy r should bring-.to
bear upon this decision-making, pr cess the fullness/of
his experience' as well as his ob'ective viewpoint. In'as-

.

sisting his client to. reach a roper decision, it
is often desirablefor a lawye to point out those factors
which liar lead to a decipion, that is morally'as well as
legaliypermissible4 He may emphasize the possibility
of harsh consequences that might result from assertion
of legally permissible positions. In the final analysis
howeveri,the lawyer should, lways remember that the
,decision, whether orpforegolegally available objectives

' or methods because of, nonlegal factors is ultimately
for the client and.pot fdr himse f. In the event that
the'client,in'A'non-Adj dicatory atter insists upon a

_course of co uct that/is contrary to the judgment and .

advise of lawyer n t prohibited by DisciplinAry
Ru awyer ,may' with raw frot the employment.

EC ligation o loyalty to his client
- applied only a lawyer the discharge of hi pro-
fession 1 duties,and impl 6 no obligation to adopt

-4-persd al' viewpoint favo atile-to-th-eminterests-or-de=-
e a lawyer .must' act always
er

of
his conduct will not

s of a client in a matter he
take positions on public
reforms he favors without
views of.ariv client.

ngs ought to be conducted
derly procedures designed to
1 arties. Although a' lawyer
his client zealously,, he should

not engage in any cond ct that offends the dignity
and decorum of' proceedings.

sires, of hiS-clieht. Whi
with circumspbction in or
adversely affect the righ
is then handling, he may
issued and,espouse.legal
regArO, to the individual

-BC 7-,36: Judicial hear
through dignified and o
prOtect the rights of a
=has ,a duty 'to represen

DR 7-102(A): In his rep'resentation of a cl ent, a
lawyer shall not:

; .

(1) 'File a. suit, assert a posit'
delay a trial or take ,othe
of his client hen he kno
.,that such actin would s
maliciously in\ re ano

a
s o

rve
er.

(
) ,Knowingly adv

;unwarranted und
,,advance such cl
bV,good faith a
cation, or ;re

cond ct a defense,
tion n behalf.
whe ,it is obvious

mere to harass or

efense that is
0 except- that he may
if it cal" be supported
extension, modifi-

law.
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$43) onceil,or knowingly fail to disolose..that which
he is required by law to. reveal..
Knowingly use perjured testimony or false evidence.
KnoWing-ly.make a false statement of law or fact.

6 Participate in the creation or preservation of
. evidence when he knows or it is obviOus that the

vidence is false.
(7). Counsel or assist his client in conduct that the

lawyer knowi to be illegal or fraudulent;
(8) Knowihgly engage in other,illegal conduct.or con-

dutt contrary to a DisciplinarS, Rule.

DR 7-110(E): In an adversary proceeding-, A lawyer shall
not communicate,/ or cause another to communicate, as to
the merits of the cause with a judge of an official
before whom the proceeding is,pending, except:

(1) In; the 'course of official proceedings in the
cause.

(2) In writing if he promptly delivers a copy of the
writing to opposing counsel or to the adverse ,/

party if he is not represented by a lawyer.
(3) Orally upon adeauate noticeto opposing counsel,

or to the adverse party if he is'n t represented
by a lawyer..

/(4) As otherwise authorized by law.
it

anon 8: 'A Lawyer Should assist In. Imoroving the{, Legal System
,t

anon 9: A La er Should 'Avoid Even the-A...ea-fence of Professional-

I

Impropriety,

.1

' I

y
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Donald G. Gartinan,
Assistait Director,

NLADA Technical Assistance

Project

Reprinted in full below is Formal
Opinion 334 of the American Bar Asso-
ciation Committee on Ethic and Pro-
fessional Resk,nsibility. adopted
August 10. 1974. The opinion was
originally' published at 60 A.B.A.J.-
1273 (Oct. 1974). issuance of the
opinion waste preceded by the Com-
mittee's public hearings on -Ethical
Aspects of Restrictions on (Non-Profit)
Legal Assistance Offices" held- at
NLADA's 51st Conference, 31

NLADA Briefcase 481 (1973), and
comments It receiced on prbposed
Form Opinion 334, published at 60
A.B.A.J. 329 (March, 1974) and 32
NLADA Briefcase 8 (1974).

Formal OpiniOn-334- is of vital im-
portance to.practiee in'a Legal Serv-
ices Organization. P /

The opinion will receixe widespread
attention at NLADA's 52nd Annual
Conference, resulting in a compiehen-
sive analisis to appear in the next
of the Briefcase. Parsons intc .ste
about the effects of the opinion on legal
services practice should be prepared
to discuss theif concerns at the con-

,
ference. If you will not be able to attend
the conference please submit your com-
ments to Donald Gartman at NLADA's
Wishington office.

Formal ()Onion 334
(Atigust 10; 1974).
Services Offices: Publieity; re-

ittictians,on activities :LS they

affect hodepecuteqrc of- fro-o.inflat
judgment; qicnt etnifideuces a sc..-

Ott;
CANONS, DISC1P1.INAY ROLLS, AND

PT111CA1 CONSIDFRA1 ION'S Carl). Canon

2; Canon 4; Canon 5; D.R. 2-101(A)
Ind (B)(6); Q.R. 2-103(D)fli); D:R.
7-107(G); D.R. 5-107(13); D.R. 7-101;
D.R. 2-102; D.R. 2-104; D.R. 4-101
(B)(1); E.C. 2-25; E.C. 23; E.C. 5-1;
E.6 2-27- C. 2 -28: E.C. 5-24; E.C.
5-23; EC. 5 21; E.C. 4-2; and E.C.
4-3.

Publicizin the services provided by
a legal sirvice.s office is proper within
limits herein 'prescribed. The acevit
ties on behalf clients, by the stet)
of lawyers of a legal services office
may be limited or restricted only to
the extent necessary to allocate fp7rly
and reasonably the resources of the of-
fice and to establish proper priorities'
in the interest of making maximum
legal seivices available to the indigent
and then only to an extent and in e
manner consistent with the require-
ments of the Code of Professional IV
sponsibility. Board supervision of the
activities of a legal services office may.
nit interfere with the lawyers' preser-
vation of client confidence and se-
crets.'

dividuals that its .services be tutilized
without involving. the lawyers acting on

1'1 HE Standing Committee on Ethics its behalf in a iolation of the rcstric-
and Professional Responsibility is, thins on publicity or on the seeking

limited in its opinions.lo interpretations of legal lausiness?=
o( the Code of Professional Responsi- - Previous opinions have allowed legal
Huy. It is not the committee's func----t,ervices offices to make known their
tion to determine the molt' effective availability -t,i) potential clients .4 In-
means of achieving the goal of making' i formal Opinion 1227 states:
adequate. legal services available to the "Our view is in - keeping; with his-
indigent. Nonethiless, this committee -tory. .In Formal Opinion '148. this
wishes to re-emphasize, at the outset Committee sanctioned the publicizing
of this opinion, the importance of ate- of the availability of legal services
lawyers s iving t *make legal services
avai ithin the bounds of profess
sio 1 res r nsibrllty. The committee has heretofore issued a num-

Ily the need for legal sery
bet of min:mai opunons -upon various aspects

to meet this need for legal services."
E.C. 2-25.

Most ecently, the Legal Services
Corporation Act of 1974 has provided'
funding to legal services offices through
a public legal services corporation.

The general subject 'to -which 'this
opinion -is addressed falls -into-three-
categories, each of which will be dealt
with separately. They are publicity, in-
dependence, of professional judgment,
and preservation of confidehces and
secrets. The .opinion does not involve
ethical aspects,of programs other than
those of legal services offices; for ex-
ample, it does not include prepaid le-
gal Service programs, which are con-
cerned with making legal services avail-
able to all income groups rather than,
to the indigent.

1. Publicity. 4

Canon k requires a lawyer -to assist
the legal profession in fulfilling its duty
to make legal counsel available. To
what extent may a legal services office
publicize its activities or suggest to, in-

of the above ...subject. (Nos. 992. 1081. 1172. 120it.
e unable to pay reasonable 1227. 1230. 1232. 1234. 1252 ,and 12&7) and one-

formal opinion upon Mc subject generally (No.
324). some of which have bccn misunderstood-in
iorne .quarters. and or.e of which (Informal
Opinion 1232) dechr.cd 2 0N4Lin1 10 recon-
a:der (Informal Opinion (262); In view of the
importance of the sutirect. Me committee held
a pu.blic hearing cm Octoher 25, 1973. in sari
Diego, California, on advance notice published
in 59 A.B.-AJ. 976 (1973). It oas held. during
the annual meeting of the Natrona! Legal Aid
and Defender Association: A large number of
interested persons testified at the lvaring. The
committee publisliede,,k promised oration in 60
Allots-31 -329 (1974)7111Gurrerou comments %vete
rec_erved rd., considered by the conunittee. From

lawyer. Every lawyer, .regardless of 311 of this st msnifest to.lthe committee Mat .
pread interest in the subject. vhich

erofessionat'promincncc or professional thcre 11 wide'justifies the issuance of another formal opinion
elaborating and clarifs!ng Fomial 'Opinion 324.
issued- niore than three years.ago: and relating
the various informal opinions cited to ,it.

'2. O.K. 2-101 and 15.R 2-102.
. 3. D.R. 2-Itit and' D R 2-404.

4. As early as Formal Opinion 148 (1935) the'
committee held that the hroadeast of an offer j;
to represent indigent reitons sn m.4:fiat( their
constitutional rights,svas not improPer. This opin-
ion leas coed sisiti aoMoial in Informal Opinion
7116 almost flints. sears later. the committee say-

fe.)Aft 10 institute additional procrams -tit' problem defending constitutional
rpiiiiihsts today 41% fhl impott.trit tIkAn it v." tn.

to provide legal .serviees. Aceoidingly. - Again three c-ats Lttcr Irtforttul

legal:aid offices. lasYyer referral seri- doles cm
flpin-ion 991 the omniittce reiterated ttr: ruin

in formal ()mum 14K., la, in,
ices, ancl other' relateci programs have iho.mati arprpsco tn.
been developed, and othcri will. be de-

OPItittlit I414. urnrndet7jrhed
yOopetl. by the profcss:on., E.vecy Cock of linifeestonal Resmoratolits the ...WC'

-should support an proper efforts %tit %mad he readied os in thc.c ton opiniom

istori
ices f the
fees hai.b en met in part by lawyers
who donated their services or accepted
court appointments on behalf of such
individuals. The basic responsibility for
providiUg legal services for those Un-
able to pay ultimately rests upon, the
-individual lawyer, and, personal ia-
volvement in the problems of the dis-
advantaged can bo * of the most
rewarding experiences in the life of a

workload, should find time to partici-
pate in serving the disadvantaged. The
rendition of free legal services to those
unable to pay reasonable;Tees continues
to be an obligation of erfgh lawyer, but
the efforts of individual lawyers are
often not enough to meet the ..peed.
Thus It has been necessary for the pro-

55 0



--7-5t4pc

IP'
without charge, by lawyers with some-
what different social philosophies from
those associated with (name omitted'.
Coniistency compels that we not waver
from the sound principle there sei forth
to the effect that the various former
canons cited by objectors were `never B. Particular Causes. A staff lawyer
aimed- at a situation, such as this, in in a legal services office may advise
Which a group of lawyers announce a client of the client's tight to initiaua
that they. are willing to devote some litigation: [here is nothing to prevent
of their time and energy to the inter- a lawyer from serving a legal services
eats of indigent citizens whose consti- office which makes known through
tutional rights are believed to be in- any method of publicity not proscribed
fringed. The adoption of the (Coder by a disciplinary rule that services are

4."

services. not those of individual attor-
neys it employs. Individual lawyers
may be identified in private responses
to-inquiries to the extent permitted by
D.R. 2-101(13) (6).

of Professional Responsibility) only
strengthefis this observation, observing
as it does in the first provision. of

0
" `A basic tenet of the professional

responsibility of lawyers is that every
person in our society should have
ready access to the independent pro-

, fessionaf services, of a lawyer of in-
tegrity and competence.'"

D.R. 2101( 0). as amended by the
Hattie of Delegates of the American
Bar -Association in February, 1974.
provides:

"A lawyer shall not publicize him-
self, or his partner, or associate, or

j. any other lawyer affiliated with him
or his firm, as a lawyer through news-
paper or magazine advertisements, ra-
dio or television announcements. dis-
play advertisements in city or telephone
directories, or other means of;i com-
mercial publicity, nor shall he author-
ize or permit others to do so in his

hat--a- lawyer__recom-
mended by, paid by, or whose legal
services are furnished by, any of the
offices or organizations enumerated in
D.R. 2-103(D)(1) throath (5) may
authorize or permit or assist such or-
ganization to use such means of com-
mercial publicity, which does not iden-
tify any lawyer- by name, to describe
services or legal servicebenefits. . .

There are,- heftvever. limitations upon
the publicity which may be given the
activities of a legal set -tees' .brifiCe.

available to indigents with claims to
assert such claims on their behalf.
E.C. 2-3 is helpful as a guideline for
staff lawyers, where it states in part:

. . . The giving of advice that one
should take legal action could well be
in fulfillment of the duty of the legal
profession to assist laymen in recog
nizing legal problems. The advice is
proper only if motivated by a desire
to protect one who doss not recognize
that he may have legal problems or
who is ignorant -of his legal rights or
obligations. Hence, the advice is im-
proper if motivated by a desire to ob-
tain personal benefit, secure personal
Publicity, or cause litigation to be
brought merely to harass or injure an-
other. . . ."

C. Filing of Actions. The Mablicizing
by a legal aid society of the filing of
suits by lawyers emploted by it was

approved by a majority of the corn-
inittee gorous_dissent_in
formal 'Opinion 1172. The majority
opinion recognized that there should
be 'no clement of extolling any indi-
vidall lawyer for his role in the case,"
as this would "introduce a wholly dif-
ferent consideration." Informal Opinion
1230 qualified that holding to the ex-
tent ,that, while there is nothing im-
proper in furnishing tb public media
copies of pleadings which, are matters
of public record, information should be
furnished only upon request because
"the voluntary furnishing by counsel to
the public media of pleadings prepared

-.A. General Availability. Ilublicity by him constitutes an invitation toreasonably calculated to edu e per-sp those media, to publish and commentsons as to their legal rights and re-, upon the corftents of these pinclinii-sponsibilities, to spread knowledge of and is itself an extra judicial statementthe availability of legal services gen- in contravention of D.R. 7-107(G)."erally or with respect to representation .... practices suggested in the opiniOnon specific problems, or to inform 1

re. intended to gut a brake on anyothers of the activities of a legal ervice tendency to rush into print or to draft
program is ethical if 'carried on by a complaints with an eye to biased pub-
legal services office,in compliance with licity which might affect the impar-D.R, 2-101(A) and (13). as amended . . 4

Feb wry, 1974. Informal Opinion tiality of e trib real.
Within these limitations, we -hold

cohstrucd D.R. 2-101(X3 as pro-
i i hi 1

that the phblicizing of the activities of
ting c ty w c containsns a legal iiervices office is within the
"denten( or dxtolliog any. individual of th C'od TO 's ss onco ITC C C 0 C I a
er'fizr_ his role ii he case." _The Responsibility. and thereiord there is
(icily cif -a, leg:11. Irvices office nothing improper in a lawyer acting
ild.he designed to acquubit,:its pub-

. on behalf of an office which engages
with the availalu-Nly of the- office's in such publicity. .

98 56

Z. Independence of Judgment.
Canon 5 requires a lawyer to exer-

cise independent professional judgment
on behalf of a client. T9 what extent
may a governing board ,prescribe or-
ganizational tules and regulations or
operational methods of ,a legal services
office to limit or restrict the activities
,of lawyers acting on behalf of clients
of, the office witheipt placing those
lawyers in violation of the duty to ex-
ercise their independent- judgment in '
legal matters? D.R. 5407(B).

We hold that the activities on be-
half of clients of the staff of lawyers
of a legal services Office may be lim-
ited or restricted only ito the extent
necessary to allocate fairly and reason-
ably thd resources of the office and
establish proper priorities in the inter,
est Of making maximum legal services
available to the indigent, and then
only to an exteot -and in a mBenner
consistent with the requirements of the
Code of Professional Responsibility.

A. Broad Policy Matters. The com-
mittee previously attempted inswers'to
the problems presented in this area in
Formal Opinion 32'4 and_ Informal

-Opinions 1232 '-and 1252.6 Formal
Opinion 324. states that: -". . q the
governing board of a legal aid- society
has a moral and ethical obligat:on to
the community to determine such
broad, policy matters as the financial
and similar criteria of persons eligible
to participate in the legal aid pro-'

__gram_selection of the_ yario.Us_seuiceS___
which the society will make available
to such persons, setting priorities in
the allocation of available resources
and manpower and determining the
types or kinds of cases staff attorneys-
may undertake to handle and the typo
of clients they may"-cepfesent."

13. Case-by-case Supervision. The
committee further held in Formal
Opinion 324 that there should be no
interference with- the lawyer-client re-
lationship by the directors of a legal
aid society after a case has been as-

. signed to a staff lawyer and that' the
board should set broad guidelines re-
specting' the categories or kinds of
cases, that may be undertaken rather
than act on a case-by-case, client-by-
client basis.

The above holdings still appear to
the committee to be sound andd ,frilly
supported by the sections of khe
of Professional Rcsponsibilit

Although no one -has Ily :.aken
issue with, the,' pri embodied,, in
Format .Opinion 324, questions have

5 servicrs officc% arc treated in D.R:
2-10P01(1).

6. 111c*.c holdinp were batcd primarily upon
D.R 2-101 (DM) and along %Ith
E.C. 5-24, but ihc' coin:11;6re alw cited .

2-23. 2-27. 2-2x. 5. 5-21, and 5-23.



arisen in connection weft the commit.
tee's application of those principles to
specific cases, particularly in informal
Opinions .1232'and 1252 cited above.

Informal Opinion 1232 involved
class actions, and we turn first to
problems concerning them as illustra-

, tive.

C. Class Actions. If a staff attorney.
has undertaken to represent a particu-
lar matter .and the full representation
of that client (aside from any collateral
objective such as law reform) requires
the filing of a class action in order to
assert his rights eftequvely, then any
limitation upon the right to' do so
would tic unethical...Of course, in the
case of any proposed lass action it is
the individual client ho must make
the decision to expand the suit int a

class action after a fill explanation f
all of the _foreseeable 'consequences.
However, of the purpos of expanding
the sun to a class acti+ is not solely
to protect the rights of individual,
client. or a group of sin?ilarly situated7clients,' but primarily ii) obtain law
reform, and law reform, as such, is
not one of the authorized purposes of
the legal services office. tie 'case can-
not be expanded to a cla.ls action iin-
less the authorized pUrposes are
changed to include law form. This
follows froni our dctermi lion that it
is a permissible function the bozird
in allocating resource; t determine
"the various sere -ice which the society
will make available.'

A governing board ma) legitimately
exercise control by establishing 'priori-
ties as to the (categories or kinds of
cases which the office will undertake.
It cis possible that, in order to achieve
the goal of maximizing .legal services.
services to individuals may be limned
in order to use the program's resources
to accomplish law reform in connec-
tion with particular legal subject mat-
ter. The subject matter priorities must'
bo based on a .consideration of the
needs of the client community and the
resources available to the program.

y may not he based on considera-
tions such as the identity of the pros-
pective adverse parties -41 the nature.

. of the'remcdy ("class action") sought
to bc temployed. 'E.C.-1.

D. Advisory Committees to Goverri..
ing %lards. In Informal Opinion 1232,
'Inquiry No. 3 was: "Doc% the require.
merit in Condition No. 8.of prior con-
Sultaticw, with to attorney advisory
committee of the- 116:ful of directors that this response ,inditatEd.tliat the
prior to filing a clAS.12action vinlate the prior 'approval' of a senior lawyer in
code?"

the executive director to consult with
an attorney advisory committee prior
to bringing suit. This prior consultation
does not mean that a class'action can-
not be brought without the approval of
the attorney advisory committee, but
simply that there must be Some dis-

-cussion -of-- the -subject -prior to- -the
bringing of the class -action. It may
well be desirable to have a full dis-
cussion .to avoid possible errors of
judgment due to hasty action or action
taken based on a distorted view of the
facts, or the exercise of poor judg-
ment." .

We wish to add to that opinion. It
is difficult to sec; how the preservation
of confidenCes and secrets of a client
can be had insiulate prior to filing an
action when the proposed action is
described to those outside of the legal
services office. It could be pointed out
that the 'legal services office_ lawyers
and the. advisory, committee may have
equal access to "possible errors of judg-
ment" or "exercise -of poor judgment."
However, if an advisory committee con-
sisted entirely of lawyers, if it had no
power to veto the bnngine of a suit but
was advisory only. and if the require-
ment of prior consultation did net ut
prctice result in interference with the
,staff's .ability lo use its on indepenth,
ent professional judgment as,to whethet:
an action should be filed. there, would
appear to be no harm in requiring such
consultation. But if such a require-
ment did in fact result in interference
with _the exercise of ..the staffs IndeL
pendent judgment. it would 132 im-
proper.

The members of -the, advisory com-
mittee should not be giyen confidences
or secrets of the client, for there is
no lawyer-client relationship between
the client and the advisory committee
or any member of it The requirement
of prior consultation should recognize
that the obligation of the staff lawyers
to preserve the confidences and secrets
of clients applies to statements to and
information conveyed to the advisory
committee or for that matter a stale
bar committee or any other person or
body not privy to the lawyer-client
relationship.

E. Supervision by SeniorStalf,
yer. This committee's responseto In-
quiry No. 2 in Informal Opinion 1232
reiterated that it is improper to require
prior approval ease-by-case basis
be ore .a clAs action is filed, citing
1tc rural Opinion 324. To the extent

. a:legal NerVICC office could ktot be re-
This committee's answer was: Aitiretl, it is hereby expressly overruled.
"In o(ur view this requirenient does It must he recognized that an indigent

. not violate the axle, as it is entirely person. who seeks assistance from a
proper to require a, staff, attorney or legal sersicc office has a lawyer-client

relationship with its staff of lawyers
which is the same as any other client
who retains a law funs to represent
him. It is the firm, not the individual
lawyer, who is retained. In fact, several
different lawyers may work upon dif-
ferent aspects of one case, and cer-,
tainly it is to -expectedthat -the ---
lawyers will consult with each other
upon various questions where- they
may seek or be able to give assistance.
Staff lawyers of a legal services 'office
arq subject to the direction of and
control o,f sen)6r lawyers, the chief
lawyettr4r the executive director (if a
lawyer), as the case may be, just as
associates of a law firm, are subject
to the direction and control of their
seniors. Such internal communication
and control is not only permissible but
salutary. It is only control of the staff
lawyer's judgment by an external
source that is improper.

F. State Bar Committee. The final
two inquiries in Informal Opinion 1232
raised a different question The first of
these (Inquiry 4) and the committee's
response to it are illustrative:

"Is it proper under any circumstances
to pertnit, in accordance with Condi-
tion No. 12, a committee of the state
bar to co-exist with the board of direc-
tors of a legal service program, regard-
less of the function of such commit-
tee?"

'There is nothing improper in per-
mitting a committee of the state bar
to confer with the board of 'dircctors
of a legal services program in the ab-
sence of the' exercise of any control by
the state bar committee Which would
violate t let forth in For-
mal Opinion 24 or Informal Opinion,
1208."

The correctness of the above con-
clusion -seems inescapable but, in view
of the question, rather meaningless.

The final inquiry (Inquiry 5) ques-
tioned the ethical propriety of assig
ing such a committee of the state b r
the function of advising the Office
Economic Opportunity on a continuin
basis whether the program of the lega
services office was operated in a mans
ner consistent with the applicable
canons, guidelines, and legislation and
within the terms of its grant. This the
committee likewise held to be proper.

It is true that the inquiry dealt with
the so-called -watchdog" functio'n of
the state bar committce,but that func-
tion was exercised over the operation
of the legal services office itself and
not over the staff lawyers. The same
would be trim of state atIvrsoly coun-
cils. such as, those to be established
pursuant tg Section IMAM of the
-Legal Services Corporation Act of
1974. It therefore involved noTuestion
of legal ethics. 513



As The committee held: "We do not
tnink 'hat thc existence of this com-
mittee to perform the functions out-

lined in the correspondence which you
have sent us violates the Code of Pro-
fessional Responsibility. It dints not
in any way, control the actions of the
staff attorneys who arc responsible for
carrying out thc functions of the legal
aid society."

There is no ethical reason why a
lawyer could not serve upon such a
watchdog committee or council so
long as the provisions of the Code of
'Professional Responsibility were' re-
spected, but tp the extent that such
special scrutiny was motivated by hos-
tility' to legal services offices, or the
effect of the state bar committee's ac-
tivities w.a. to impair the rendition fo
proper legal representation to the in-
digent, service upon such a committee
by a lawyer would be contrary to the
ethical considerale tions of Canon 2.

.

G. Legislative Activity. Informal
Opinion 1252 sail:

"In our view this proviso [former
D,R. 2-103(D)C1)] dees not bar the
governOrg body of a Iggal aid society'
from broadly limiting the categories of
legal, services that its attorneys may
undertaki for a clientin this instance
excluding political activity and lobby-.
ing in support of a bill. rule, rcgula.
Lion or ordinance drafted for a client.
The proviso is directed aeainst inter-
ference with the exercise of the at-
-ton:ley% independent protessional Judg-
ment in those matters which they do
undertake on behalf of a client:*

Th1 opinion certainly does not
that a lawyer employed by a legal serv-
ices_office may not engage in law reform
or seek to secure the passage of legis-
lation. In fact, it says speCifically that
any lawyer, whether he drafted legis-

lation for a client or not. may of
course* a citizen. gratuitously engage

.in activities of a political nature in
support.) of it -*77

What the opinion does hold is that
the governing body of a legal aid so-
ciety may broadly- limit the categories
of legal services its lawyers may tinder -
take for a client. and that in doing so
it may; but need not, exclude such

'categories as political activity and lob-
bying. There are three important quali-
fications inherent in this statement
First, in the absence of suoh alfirina-
tive action by the board, no such lim-
itation exists Second. the action of
thc board Must he a broad limitation
upon the scope of services established
prior to the acceptance by the staff
lawyer of representation of any par-
ticular client. and preferably niade

. . .

7: See Formal Opinion 141.

known to its public and staff in ad-
vance like any other limitation on the
scope of legal services offered. Once
representation has been accepted, under
D.R. 5- 107(9) and D.R. 7-101 nothing
can b permitted to interfere with that
representation to the full exttnt per-
mitted by law and the disciplinag
rules, including, of course, legislatiVe
activity.

The phrase "independent profes-
sional judgment" 1 is not specifically de-
fined in the Code of Professional Re-
sponsibility and is not susceptible to
easy interpretatIon, bin a reading of
E.C. 5-1 through 5-24 will establish
the spirit with which the lawyer's duty
should be carried out. Subordination
of the lawyer's on interests is im-
plicit, as is the correlative promotion
of the client's legitimate objectives.

It has been suggested that even the
limitations upon the actisities of a

legal services office permitted by For:
mal Opinion 324 are imp-roper be-
cause, while a private law office may
limit its activities in any way it
pleases, as the services which it does
not furnish will .be available else-
where, the indigents have nowhere else
to turn and therefore any limitation
upon the services available at a legal
services office amounts to a depriva-
tion of those services. The Code of
Professional Responsibility does not
ban such limitations. As a practical
matter. the resources of a legal services
office are always limited, and some
allocation of them upon a basis of
priorities must be made if they are to
be etfectisely utilized. As long as this
is done fairly and reasonably with the
objective of making maximum. legal
services available. within the limits of
available resources, it is not. improper.

It has ben urged that there are
certain rights of indigent clients which
can only be asserted through legislative
means. There can be no limitation on
the availability of the staff lawyer to
give . advice in connection with such
legislative ;means. D.R. 5-107(B).

. Finally, limitations upon the activi-
ties of a legal services office which
stern fronnititives inconsistent with
the basieterter set out in E.C. 5 -I are
always improper. As a general propo-
sition it may be stated that the obli-
gation of the bar to make legal serviceS
available to the indigent requires that
no:such limitations should' be imposed
upon a legal services pilice and no

testaff lawyer should sti ect himself to
such limitaiions. Whe, cr or not such
reprehensible motives arc present must
necessarily he determined upon the
facts of each individual case.

3. Preservation of Confidence
and Secret

Canon 4 requires a lawyer to pre.:

moo 5 8

serve the confidences and secrets of
a client. To vlat extent may a legal
services office allow us activities to
be examined and administered without
violating the rule requiring die preser-
vation by lawyers of thc. confidences
and secrets of a client?

Formal Opinion 324-hekd that, with-
out causing a violation of p.R. 4-101
(B)(1) or EC. 4-2. and 4,3, the board
of dircctors of a legal services office
could require staff lawyers to disclose
to the board such information-about
their clients and cases as was reason-
ably necessary to demi:Dine. ,whether
the board's policies, were'being carried'
out. Procedures to preserve the ano-
nymity of the client approVed ,in In-
formal Opinion 1081 and 128,7 should
be followed. It should be noted, how-
ever, that the information sought must
be reasonably required by the imme-
diate governing board for a legitimate
purpose and not used to restrict the
office's activities, and that in many
contexts a request for such information
by a board may be the practical equiv-
alent of a requirement. Hence, a legal
services lawyer may not disclose con-
fidences or secrets of a client without
the knowledgeable consent of
client. 'To the extent this is inconsisten
with Formal.Opinion 324. that opinion
is overruled.

4. Conclusfon
Much of the difficulty with the in-

terpretation of Formal Opinion 324
and of the informal opinions dis-
cussed above ties in a general failure
to distinguish between the disciplinary
rules and the ethical considerations of
the Code of Professional Responsibil-
ity. For the most part, the inquiries
relate to what could be4-required," and
thus for the most part the- answers---
were based upon the disciplinary rules.
To say, as we have sometimes done,
that a particular_ restriction upon the
staff of a legal services office is not
forbidden by the disciplinary rules is
not to say that such a restriction is
wise oi is _consistent with applicable
ethical considerations. See E.C.. 2-25,
quoted above. -

Viewing the problems discussed__
above on the aspirational level of the
code's ethical considerations, we stress
that all lawyers should use their best
efforts to avoid the imposition of any
unreasonable and unjustified restraints
upon the rendition of legal services by
legal services offices f the benefit of
the indigent and sho seek. to remove
such- restraints whe they exist. All
lawyers should support all proper ef-
forts to meet the public's need for
legal services:

As modified and interpreted above.
the committee's previous opinions are
reaffirmed. $

0
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Unauthorized_Practce

0

Background and Goals

.This session, which should run between two and three

hours, is intended to acquaint the paralegal with the concepts

practiceboth unauthorized and authorized practice of law. First,

it should be explained that the sources of unauthorized

practice rules are state law and cases interpreting that law.

(This contrasts with the ABA and State Codes of Professional

Responsibility which are adopted by the bar and set s'tandards

of behavior for attorneys. As yei,,,ihere -is no such co

.governing the paralega profession.) Iteshould be stressed

that the state of the law is uncertain. Most of the cases

dealing with unauthorized practice were'decided during the

-Depression era
1

when attorneys were guardin-g their

economic domain. Many of these decisions are not ppttinent
al

to the modern problems ofjpoverty laW practice. If may be

useful'to distinguish between the various types of n6n-

lawye; practitioners:

a) Unaffiliated laymen - this .group is traditienalt- y

viewed by'the bar as the most dangerous o'the
1/

profession and the public.' Most-of-the cases

fall within this category.

Supervised paralegals - Legal Services paralegals

generally fall' within this group. The American

59
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,It A

c

Bar AssociatW h-.4 stated thA it is-pe-rptissible

for an -attorney todelegate tasks to non-lawyer

assistants as long as they work under his direction

and supervision.

c) Authorized practitioners - certain areas of law

have been carved out as acceptable areas of

___--independent paralegalpractim-or the authorized

practiceof law by non-lawyers. These include

welfare cases and other administrative represent-
2

ation, preparation of tax returns and insurance

adjustment cases.

Because of the fact that much.of the existing unauthor-

i ,ized practice law may be obsolete; the paralegals should be

told that there are few clearcut answers. The goal of the'
4

class is to raise the issues and get the paralegals thinking,

-about them, The trainers must be= careful not-to unduly

discourage the paralegals or overstress the negative aspects

of the existing law. Emphasis should be placed on the need

for the paralegals to work With their supervising attorneys

-to develop procedures which are acceptable under the law,

but not overly restrictive.

At the outset, the--doderator,-should discuss 'the back-
.

Order io 1 Cause

ground and goals of the class and explain' exactly what is
-------

going to take'place. This-should include.a presen_tatOqrOf

the ways'in which unauthorized practice caselarisXviz

1/
-s
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misdemeanor prose utioh, injunetion, and -order -to ,show cause.

The most common m thod is through an injunction. Unauthorized

pr?ctice cases are often raised by a disgruntled oppoSing

attorney who compl ins to the local bar association. fThe

bar, in turn, bring an action tb enjoin the paralegaT"s

activities. It is mportant that the trainee .he assured

that, to our knowled , no formal action has en taken

against any Legal Ser-ices paralegals. /The o erator should

keep in mind thgt-----the
\
di-P-6Se- of the claSs, is to raise the

issues, not to scare ,the paralegals.
1

The rest of the time allotVp0 is 'devoted to a discussion

of an order to show cause w r a loltalgal_should not be held

in contempt for three counts apthorized practice.

There should be two trainer., in- this session besides

the moderator. yhe moderator 14Pas the discussion throughout.
1-

The other tWo .rainers play the roles of representatives of

the 13"ar.AssOc4tion and of the challenged paralegal'in a

court argument on each count., of the order to show.cause. The,

arguments should take place-after the, trainees havOl a an

opportunity to raise and"diScuss the issues themselves on

each count,. During the court areiments, the moderator should

play-the role of presiding judge. (Often, the represent-

atives want to yartieipate in ?the disCussion. To avoid

confdsion, it is helpful if they stand to indicate when

they are spe kirigT-d-fTaiTTENEsa5 seated when they

are-- speaking personally.) .

I.
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The court argument format was chosen to dramatize the

problems. The sessions have been_considerably livelier whem

the trainers acting asadvocates have become very dramatic

and emotionally involved in the argument, as.opposed to simply
*

stating their cases point by pdint. The-arguments also-serve

as asummary of the points the trainees themselves make in

the discussion.

After the arguments on each count, the moderator-judge

should give the trainees some idea of the state of the law

on the issues.r'aised. An effective and positive way to do

this is for the moderator-judge to identify a framework within

k which a judge might actually decidB.-dases like John Paralegal's..

The moderator judge can then fit the facts of the particular

case into the framework. Setting out criteria that a court

might'apply also gives the yaralegals some standards against

which to 'assess their own actual behavior when they return

to theirvrojects. , ne purpose of the exe 'rcise is to illustrate

howjudges might decide a close case either way. In Count I

of-the Order to Show Cause many judges would hold that it

is unauthorized practice. Yet the framework below shows how

some judges might decide otherwise. Some of the criteria

the judge might mention are:

1) The interests of society

(a) federal policy to deliver legal services to

the poor Legal Services Corpomtion..

(b) availability of lawyers Johnson v.. Avery,

393 U.'S,. 483 (1969); Procunier v. Martinez.,

416 U.S. 396 (1974).
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.(c) inability of the private bar to assume

responsibility -to- represent- the -poor.-

2) The posture of the case

(a) how much was at Stake for the client in

this situation?

(b) was the case in, or likely, to result in,

0
litigation ?

..

0 "

(c) was the client likely to take steps which
,

would ultimately determine a%legda right?

3) Damage to cliept

(a) actual damage already suffered

(b) potentia for damage'

correctness of advice given

4) Setting and expectation of client

(l clarity of identification as paralegal

(b) law office br back fenCe;/does it matter

that the paralegal 'met the client in a law

offiCe? Mhat if they met a social setting?

Supervision and training

(a) :presence of .a lawyer-supervisoT

(b) fact that paralegal has been trained.

Ryselecting certain of these criteria (e.g., illatno,

lawyers available; risk to client was small; information iiven.
. _

was correct; client knew paralegal was not a lawyer; paralegal

was trained) the' trainer can point out,that a judgeMight

'rule in favor'of a paralegal. The poin't to make is that case
. .

A

'law is unclea, and that paralegals shouldAbe,Sensitive to,
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the many elements in a situation which may, influenc e whether

there is unauthorizedpractice-

The mo st important thing for the'moderatoor to keep, in

mind'is that the discussion must be ctlnducted,so that the

trainees do not get discouraged., If handled properly, the
.

trainees, should have an understanding of the nature of

unauthorized practice limitations and possible office pro- .

.

cedures to use.to avert unauthorized Practice charges. The

emphasis throughout should'be, on what paralegals can clo.
. ,

The tra.iees stiotild gain a sense of theareas in which they
.

:'should encourage.their projects to fiormulatepolicies to
- /

proteet clients, the walegais an' proiectes. They should' .

,

be aware that While np formal acts has ever been taken
;

- ,

Against-any. Legal Service's paraie , should such action.
.:*

, .

. . . . e

-ever occur; the'pararegals would deceive support from,their
_ .,

TrojeEts and orgaRizeations such as the Institute. .

What'follows.'is an. outline of the argument on each
. .

:

count and the major substantive points which might be raised
..'

.

by the!mo.deratpr.

A

Count'I ,

. ,.

Bar 'Association
..

'.. . ,

I) The paralegal gave legal advice by telling the
. ,

client that rent strikes are legal ands that the cliept.s4oufd

file a complaint with the Housing Inspector.4 The paralegal
.

. . .. ...% .1
terpreted' The statute and'formUlated nd proposed a' course

% o

of action for the client. If the client ollowed the advice

and withheld his rent, he would be placing himself in sriUus

6;1



a.

.
,,,

,

6*.

y.' 0 , i . . 4 .* ; :'t
jeopardy of g&tting ev y g.iring 1pgal

.?
adv:iVe.,:'-the

.,,.

...

.
paralegal 'engaged in the orized -peliacticet,of la.r..- -',,, ..

. ...
. , 4 . ,.

2) The se j.setting' in :which this exchange took; place . j,, .4*'

a

a LegalServices office. The client came expecting to obtain

legal advice from qualified 'individuals who have had the
.. .1 ,..: a

. -

.1
. T

requisite legal training. The publiC, pas vrigtt to.fq pro-
. .

tected from
$

untrained, unqualified, itreppopti,Ke pc eple .

.
. 4

..1 .

. 4*. \ *
.

.
,4.

who give legal advice to ignorant, un uspecting 6Sients ,,e- .i
.,

w
.

or .-Ii.
3) In this case, the client 11 ver elffalley.

e , , ,. .

. 1 . .

Ethi01 Consideration 376 dictates t t a direct .relat;I. onshir ':

#.y..

must exist between lawYer and clien Here the parade:1.61v .' . P
: .. ,

. , 0 . ,. s 4
dismissed the liellt,.: s prpoblem without giving hilt the * . ..° N. *

. ' .

.

ii;
.*

1

'. o . . 4
oppqrtunity to meet with an attorn - .

4 4s ' IP I., . d

*

11 k N *'' 6 ,* i ..' lc
Par'alegal

.:-;;,;:: p
.

.
i,

.'
.

i /

0. There was no .legal -atir iCe given &'.tilis case,., .1110
, :

r %

1 .

information. communicated. is common- kIlaw,ledge..and -wen knoh

,

'

in the community,.' Tellibg the client, to If.ile 'i complai
- : : , ,

N V
V . 'S 0 1.

1 e . e . ..
with- the Housing Inspector is meTelyz a referral: ,Soc al ot',t e -

. .
,..

.. ,
.

.;*
. .

agencies make such ireferralsr regplariy.. Ali "additioh ',the:. . .

..

. . ,

paralegal did not s ecifi ally tell the' *ietit.:(t.b w 14kiold .- - ."

, .

.

I'. his rent . ^ / CI. +: .

.
2) Even if 1 adv ice.-hfas `gifveli Ilie. paraleza1 was ;-

, . - ..?'

acting under the -s/ xperviS ion' of a lawyer aridiris realpc . ,

,

- " . . ,4 l' ., t . '' 4
conveying advice, from the fawyer to the. cl.ivnt`:. ' `rilz patale,gal .',..ft' ,'

. .

,

had discussed its topic in depth. with the .s0ervising ' .
. .e el" :t ' . 1. 1 % s

attorney on num rous' occasions and ,had a manual .to ''fillow:' ..'

.. ,-"'
...

ir.
_

. - ... ,.
...-

4 4*

t 1.
AO 6

06- -A.

.

,
. a
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I
I.

o:n the subject -of-of rent' withholding.
.. t, ,

-`--.'---Tire --i-n-to-rma-tion "g*-c-fer---'wi-----be-pi--c..t , end .no---Oiae was-lvarmed..
it. e' " . . , . ... ..

,.. 1..' client .

, , . 5) The in t-kis cae' is pool'. = Ile had no place
..-. :. -

: - ..;44. --rbu'i. -Leg* Setvices tbtutn.. lif' Legal Servicc,s could lbot
e . .; .

- +.t.. ".ii:` .4 hAri cf` je the caie, he wouRd -gr. .1.7,i hvilt help For Legal:- SerViceS-
.

2 A- 4A ' .4
1 . 4.1 q

. *
. .

. 0 A 14. i I ,.. , 7 4
trained

4 -

--..to,Jiandl,.'e :its easpload, it ilitt-t use trained supervised
,, .

4

0

4. .. - . f. ' - / -. ..
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.
this-statementis-merely-a-met nral-to-the-approprlate-agenGy

0 ,

this is count may, be sepa rated

7-6-j.7.1her some ciroumstances rent ,withhon-ing

is,legaI'in this state." This is probably legal advice. The
A

7

pait-ftgal is telling the client what the I.& of the state is.

.fin argument could be made that-the paralegal is merely'

repeating what is. already common ,knowledge in the community:.

, Furthermore, the information,is correct and the client was

. --
not damaged. However, the setting in which the statement

was made is important% If it were said on the back porch it

probably would'not be legal .advice-, but the fact that the

'exchange took place in a Legal Services office makes a

difference.

- .b) "What you should do is_go down to the Housing

Inspector and make a-complaint." It could be argued that

rather than legal advibe. HOueveri even ic it is a referral,
. , /

. _ ,

it is' important that the client'be,instructed to ,get back

in toucri with the Legal Services office. 'Otherwkse, the
,.. ,

.

_. .

paralegal might be.consi ered.to have made a legal judgment
,..

concerning the nature of the crlent's ease and what, that

- client should do. By sending the client away without making

11-r6ision for future,communicatio ;'- the paralegal,. is essentially
. .

Advising him that his case-Cannot\be handled by the Legal
A

1

ervices offiCe. ,This-.determination could be viewed as a

ind Of "negative" legal advice.
,
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1Mtnts-contitute iegat
1

that taken i

flnauthorized,Practice

imPoitant of 'these is

ti

consulted his sup

there' would be no

simply be the tra

which is basicall

anything short of

0

4 that the azalegal's state-

thereate-Tseveral-otherfacturs

unt Ilfore assuming that the

law h s occurred,. One of the most

pevis Lyon. Clearly, if the paralegal

g attort ey on every individUal cas

unautA rized ractice. The paralegal. would
' '

,

smitte of the \nformation: The question,

unanslered by tR existing .law, is whether

otal s pervisi n is sufficient. .'''For

m y- -have-given the paralegalexampl.p, the super ising Itorney

explicit verbal in tructions about lhat to do when a client

has a particular type of p oblem. 0 the attorney may have

prepared.% manual tb Aich the parale\gal can refer., Another

e_gal_ha4racelved 'extensive

training abOut how to deal ivth certai4 kinds of..problems.

and may actually knot more on the subject than the supervising °

attorney.
.

There are no clearcut-answers to the wiestions ralse,d:'
°: 1

by these hypothetica/s. Training and supervision may ,

prove to be important factors if and when such cases arise.

In the_ meantime; it. is assential%that the 'arale alsandg

their superyising attorneys,work out a system of consultation
. t

which 'protects all ctncerned: -attOrneysi paralegals, and

clients..

o
the context of a= Legal Services office eis als& important, In

. . b

-

3) Finally, the fact that this exchange .occurred in



Many cases, poo'r clients,will receive no service at afl if

Legal ServiVi does nothelp-, And in order fdr-regal-SeYVIt-e-S

offices td begin to deal with their caseload,paralegals must

be us d. Johnson v. Avery,the Supreme Court ruled that in

prtsd s where no other'legal counsel av'ailable, inmate

I
,

-

P al may be used. fhiS same reasoning may be applied
1 .,-

to 10- pov rty law are ,°.i Future cases max,hold that Legal
41

Services paralegals nay -e legal advice to poverty clients

Since no other lawyers wilL take.their,cases.'.'
,

Count II N

. . .

- .
BarrAssociation ( ,

1) Advisin94:Clients as to entitlement to welfare benefit

and representing-theM at fair hearings conftiivutes tlhe,Practice

teipretation-,----sta-tu-tes

and.regulations and exercise of independent legal judgment.

S
'As:such, they maylonly be pe,formed. by attorneys.

. rr . .

The definition of what: constitutes the practice bf
1

law is a_matter,bi state law. Even if federal regulations
\'

allow-paralegals to represent-clientsin welfare cases, the

4Statessstill have the .final word,,iland may bar paralegals from
.,.-

' Y.-

-these'activities if they see.fipy The federal regulations
4

- r.
are permissive o not mandatory, and states may_v4 guire

higher standards.

3) ,Poor peopLe wo'are on weJfa're a e entitled to be
,.

from unql.;ilified, untrained non-professionals. It

ra
is the 4,uty.:pf the bar tooinsure tliat_aai.people, no matter

`

..



what.their economic statUs, are protected From such indivi

Paralegal -

I) Federal law and regulations allow cf.iiftts-lito be ,

represented by paialegals at welfare hearings:-\45-C-F-R-___

§§205.10(a)(iii) and (a)(13). It stands to reason, therefore,':

that paralegalsmay also counsel clients at stages prior to

the hearing, such as informing a client of possible benefits

and offering' assistance in the application prQcess. . Federal

regulations similarly prAidefor non-lawyer. repreentation.in

the application proceS's. 45 C.P.R. §206.110 Indeed, the

,

welfare-department itseIt uses non-lawyers to perform these

. functions. -The'do47.ne .of preemption dictates that federal
,

law takes precedence over state'law in matters such as.fhese.

2) Again,.the'bar is basically arguing that welfare:

`clien,zs be denied the rightto counsel. The private bar will

not actept.weliare ckients yet it advocates that Legal Services .

paralegais'should not be allowed to do so either. This violates

the very basic requirements of- constitutional dueprocess..

.

, MOdeXAtOr ' 0

I)

.
, -,

.

.

1) Federal regulati fts passed pursuant to the,Adminis-
.:

trative P'DocedureAct and the Social Security Act allow laymen -

4%
.

. . .
.

..
. .

to.represent clients at-fair-hearings.. Thb SupreMe court -

!
, -

decided. in Sperrjr v.-5tate of Florida p ret.-The Florida

.i
-Bar, 373 U.S..379, that federAl-regulations lloWIng para--

*yew o -
..> ,. ..

. o ,_ ...

legals tb,..practice before the Patent Offide prekmp state.J:aws.

. ,

. .0

-- .
:*

im

. '
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IIIto the contrary. %us, such practice is the authorized`
,

practice of la)4, by a non-lawyer. -

,v.- \-'

.
.

1
.1

Sperry, howeVer, deaiswithTepresentation before.a

federal agency. fgelfare reptelentation, ilebefore state.

agencies, is also governed by federal regulations. Where a

state agency, governed solely by state law, prOvides for
0-

paralegal representation, it may be overruled by a COAtTary
-

decision of the state courts. This was the case in West

Virginia State Bar et al., N. Earley, 109 S.E. 2d 240, 144 W.

Va. 505, where the West. Virginia State Sdpreme Court' decided

that it alone hadthe power to.govern the practice of laW.

2). Even though the federal regulations a11oW paralegals

lc represent clients in the application process and at fair

hearings, the paralegal in this count did other things that

should be examined. He assisted the client.inofilling out

'welfare application forms. As a general rule, thete.-isno
-

. -

problem as long as the paralegal merely transcribes the . .

111

thoughts and words of the client. In the welfare situation,

. the paralegal may go furthet and. actually interpret the forms
..-

and advi e the client concerning their completion,i Since
, .

, pa eg. are explicitly 13e/fitted' eo :represent .clients in

the application process and at hearings,' it stands to reason

that they should be allowed to Perform:other functions pre-
.. ' ,

liminary-to the actual hearing. This same argume t applies

to the paralegal's assertion that the client is entit d to
1 .

r .

;Welfare tienefits. While, there may not -be any unauthorized -

.

0%.

o



practice problems-with such a statement, nevertheless it is

unwise to build up the client's expectations by flatly

,stat.ing th4p.A4heis entitled to benefits. The paralegal

in this count should have made'it clear that he was expressing

his'opinion and that the final determination would be made

by tht welfare 'department.

,

Count III

Bar Association

. 1) .The paralegal,insthis instance' allowed clients who

came to the Legal Services office to,_belielre that they were

dealing with.a qualified -attorney when actuajly they were-

dealing with a mere layman. This is a'seriouS misrepresentation

from which the public must be protected initfie future. The

bar .takes seriously its responS 'ibility to see- to it that

clients. are advised only by members of 'the bar, not by

untrained, unqualified individuals.

24

legal do

Negotiating with an insurance adjuster and drafting

ents clearly are activities which constitute the
,

is particularly true in the area of

oegotiation\ where the 'bargaining .situation requires the
0_,

negotiator ake decisions-which may seriously affect the

cli4nt' legal-position. Fora paralegal to enga e in such

activities is to place .the client's 'uttke in the handsof

thvirunauthorised practitioner.
-

, . /
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Paralegal

1) All-concerned agree that the paralegal in thirs .

count made a serious error by not identifying himself as

A

a paralegal. However, this incident is the only time that

such'a lapse occurred. He has been severely reprimanded by

his project and his supervising attorney has guaranteed that

i it willnever happen agiin.

2) The negotiations performed by the paralegal in this

f

case were done under the direct supervision of an attorney.

The paralegal acted only as the agent of fhe attorney, whose

'approval, as well as the client's, was required before'any

agreements were undertaken

3) All documents drafted by the paralegal were also

sub'ect to the supervision and approval of an attorney. Before

nint-anyAcocumeritS, The pareslegal' s-superviS-ing attofney .

_carefully reviewed them. All pleadings and documents prepared

c.
by an attorney's employees become the product of the attorney.

.1

upon. his signing them. -Thus, the parale0-1's work became the

attorney's work, and there
/
coulaihe no unauthorized practice

involYed.

Moderator

1) Under all cfrdumstnces, the ,paralegals absolutely

must identify themselves as such. When dealing with clients,

paralegals.should.also be careful to explain whai.a paralegal-

is in'order to avoid confusion and f se assumptionS on the

part of clients-
r



L
.

.
, . / ....

2) Negotiation, carried out ITder the direct A.ipervision/
, /..- --.---7,----

.

/
f of an attorney, `in Which every agreement subj echo the

-:

approval ofl,he attorney and, of course, the lent, "is

probably not the unauthorized ptactic
4

other factors bear on this quegtion, part cularl the context

Howeve,'

in which the negotiation.takes place. For mple, where a

legal docunient such as a wi,11 is involved or where there is

litigation pending or al?'eady underway, ihe'qudstionjof

negotiation becomes somewhat more difficult. Ii such Situations,

the negotiator may be required to make judgments-sM)ut legal)

questions Which can have serious ramifications for.the

In such cases, it is,probably safer for the attorney to handle --

the negotiation.

. _

3). Paralegals acting. under attorney.'superision may

draft documents. then,the lawyer reviews. and signs:the:

documents-, they become his or her work product.and Tesponsibil'

4

1

cr,

0-



SUPERIOR COURT OF THE STATE OF INDEPENDENCE

IN THE MATTER OF)
JOHN PARALEGAL./ )

)9pRDER

Upon consideration of the verified complaint of he

*

Jeffers n Codhty Bar Association it is/hereby ordered that.

the Respondent, Johnl Paralegal, appear before the undersigned

No. 5681-7

Judge of this Court at 10 a.m. on April

:why he should not be adjudged and held

committing.the following acts:

7. Count' I

--e"

1, 1975, to stow cause

in contempt, for allegedly,

Jr.

Jt.is alleged

at Jefferson

that on:Aug4t12974, while-employed

County Legal Service ojectr.Aespondent John

meet sal-efiThSamuel b , 511,e4body said to him,
17!

Oryt tix it. Can. I
t

Par4legOjtOld him, "-Yes,

Paralegal did

"My toilet

withhold- my

overflows and my 1

renftunt114 he doe

under-certain dircumstA ces

state. What you

arid make

1
rent Withhidiing is legal .in this

should do- is to go doWhItO the Housing Inspector,

a complaint.' No attorney t=lif met Peabody or 'discussed

tv

his case with Paralegal, It is-iiieged, hat acts and

omissions
constitute the unauthorized prac tice of/law

. ,

6ontempts of this'Cou'rt.
It ,-

4

ald2ard
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Count II

On July 5, 1974, it'is alleged,.that,Respondent John . .

Paraleg41 did tell Ida Mae Smith that she was entitled to

welfare benefits, assisted in filling out welfare application
..

forms anc did represent Ida Mae Smith at a fair hearing before

the State, Department of Welfare. It is alleged that.sAach acts

are the unauthorized practic& of-law and are cyntempts of this

Court.

Count III V/

It is alleged that since Janilary 12, 1975, Resp ndent John

Paralegal, while employed aft the Jefferson County Legal Seryices

Project, did meet with cliehts and failed to tell them he wa

not a /aWyer. It is further alleged that he has negotiated on

behalf of clients withiinsurance idjusters arid-that he has' draft-et'

O

pleadings and other egal.documents:-' Said acts constitute the
0, ,.

unauthorized practi e of law and are contempts Of this Court.,

IF IS F
_

County Bar

this action.

0'
URThIER. OiRDERED+that a representative of *the Jeffe

. .. , i

sociation. be and hereby is appointed, to prosecute

.

,

.ver Wrig
Judge

4
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TeachingTipsfor Paralegal Training
.Th ;

.t?
0,

' The staff of the National Para4egal Institute has trained

over 175 paralegals in intensive five to,seven day training'

sessions. These sessions are designed to delivered in a

2
particular way, and require special techniques of the trainers.

In training other trainers to teach our materials, we regularly

find that they want advice from us on the manner in which

they should conduct the training sessions. This list of

suggestions is compiled in response to such requests.

A. Before the training begins

"1. Study a list of students and try to be familiar

with their names and backgrounds., Students have told us

that being addressed by name by the trainersconvinces them

that the trainers have an interest in them, andincreases

their commitment to the training. Institute trainers almost

always operate on /first name basis.

'2. Be familiar with the cOntentan4 purpose of every

session in the training pro-gram. :No Angle session ought to
.

, be taught in isolation, and .the sessions should flow from
, .

and build upon One another, ettive feaching"of nstitute
. .

trainiu.suograms_requiO's a thorough understanding of the
., d ."';'.

entire program. . -,,

f

'''4 ,3. Before yOur;Class, fully. outline the poi You
,

o)

3

;-Q



expeceto teach. While you may cover a number of details,

outl riea few mein A class of-- oneY-hour -wBich success=

. fully teaches three or four concepts is doing well. In your

outline, build in devices for inducing class participation.

(See below.)

o

4. Personally\insure the presence and adequacy of any

blackboard or visual-aid which.you need. To the. extent

thatit may be useful for the trainees,'draw up summaries,

outlines or lists" to distribute for them' to use in class.

S. Visit your classroom before the class to be sure

that it is properly organized. The classroom should have

circular seating With a substantial writing surface. Often

you will find that arrangements made by others for the class-
.

room layout.are wholly unsatisfactory, and you should correct

this .beforehand_.

6.. If you are co-teaching a class, divide the subjects, ., .

carefully and specifically. It is not enough to jointly
, ,

agree to cover certain materihls. The principal responsi-

bility for covering each subject ought to be agreed upon. You

should be familiar'with what.your.:co-teacher 'will be covering.

If -there are any disagreements with your co- teacher, either

substanttive or procedural, these should be ironed out
.

before, the class begins.. Contra.dictions during a class may,,

be_di_s,ruptive and confusing. This is not to say that

differing approaches should not be pointed out to trainees..
. .
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7., Be in the classroom and ready to go a little 1efore

the time scheduled fdr commencement. Begin at the_stheduled._

time even if everyone is not present.

B. , Format- for training
.

.1. You should not only start ,on time but close your
.

/class On time. Exact promptness by the trainers will communicate

a sense of Professionalism to-the trainees. A lack of

/:precision can throw theentire training program o4 schedule.

2. ',Always begin by summarizing each.session-for the
---

trainees. Explain the purpose, contend; and, ageWda for the

session. Alst explain how the particular sessil!ml fits into

the entire program.

3: Hold to your agenda and moveon to, the next subject

when necessary.' If isoore important to complete the agenda

than to allow free ddscussions to continue on a single point.

4. Plan your opening few minutes carefully. ',Where

possible, begin the teaching of each session,with some pro-
.

vocative or dramatic way of involving the paralegals'and
,

attracting their attention.

I

0: °Gftting participation. of the students

1. (Try to get clasS'..participation early in the session:

Do not engage in lengthy lecturing.

2; In inviting participation, avoid the implication
.

.that there is a right answer or-that 'the paralegals are .being
.

, _ ..
challenged or 'nothot frame question using language

/

, 7 9.
ete

r

A
it ,

t t,
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'such as .'"how -many?" or What is ,thei rule?".1."
,

--. -3 Invite- ar t ic-ilation- bysuch--q e s
ti,ons-- a

s
"does

-
, . s I

, e # .

:'anyone have- an ideart or "bow.mZght ).ou andle or ,

.
-

, .

"wliat experience hate you hadl"... rm of questioning ,

,

threatning and-does.not imply there is a correct

.answer,

4 ,N.0 Tatter what the qdality of the individual's'
; ,

partiCi tidh, db not criticize it, but find,iome way. to be
P..

A

, supp tive and 'encouraging.

, S. ,One way to encourage participation is to avoid .

.

'seizing the. floor and illuminating everyon comments. One
). ..

bad habit of some trainers. is tcrPconstantly comment on,.
. .

> ; #
. ,

WI. '

.correct, on improve the contributionslof trainees. Paftici-

,. 4
flp

.
,

4v,

/411
. patidn-does not need to result in any "right" answers; it

.

6.
,

. .,________-__1_:1_s_a l_parning process in itself.

:b 6. 'Make,an effort to dfaw out quiet students only as
e

.'

I

, far as'they
,

; ' are comfortab in-participating. _Try to prevent
.

:
,,

.
one or, two students from dominating a session.'

,

di. Some teaching techniques

/ , 1. Use hypothetical problems whiCh an be /1aced on a

baackbbard, distributed in writing, illustrated pn video
,

tape, or acted. out by a trainer. The problems can provoke

' discussion apd analysis, and are an `effective way of engaging

Pargegals.
/.

2. Piatatize or act out/.concepts. FOr exahlple in a
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iscussi,on on-unauthorized practice of law, ou might

Axamati-ze a 'bourtprodeddlngagainstaparale al-441-1'
,

arguMents areApresented by the prosecutor and the'defense.

Act put in a solo performance how .a job'should'be

done, rather thari merely talk about it. For ex mple, in

explainihg how a paralegal might deal 'with a hostile witnes
461i,

)

the trainer may act out the atgrfach t a houseiconversa ion

at -the doOr.and.behavior once entry to the house is gai ed.
/

4. 'Make-use. 4of short questio/nnaires-to findou t

people know and /or' to reinforce what the rave sear ed. ,/

e must be used sparingly, and care must be ,t en that

they-ate n t threatening. Preferrably they ar complet d

anonymous) and 'peo le correct their own papers. The

. purpose o, the questionnaire must be as a/teaching. evice to

4
PeOP e what they do and do not know; this o ening theni

principal

,

to learning

5. I,Use 'open Trole play in the%class se signs by inviting

students. 1to illustrate a point.by/acting i out. For example,

in a'discussiori,of how a paral'gal shou make an opening

statement at a hearing, vite paralegals to' stand and

demonstrate the kind of statements hey would malce.

'6. To explain a complicat or confusing,docuinenl,

let few of/the trainees read,Portioris.out loud and come up-
;

with interpretations.
. I

i

8 4.1
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E. Handling''yourself as a trai
'le-

,..
1. Keep Toilt vocabUlarY-Sliiiple. -We have neverhad a

paralegal who appeared unable to grasp new concepts. However,

we hive seen-a.number of trainers unable to grasp the fact :

,

.

1 that intelligent people are not necessarily familiar with .

4

certain terminology. Keep in mind that confusing or unclear

terms, can cause the listener to completely lose the thread

of a.discussion. It is 4 common fault of awyens in particular

to assume that people understand such things as "tortious

conduct," or "burden of roof." Before yow,,se such phrases.

try to explain them (in the examples given Would probably

decide to avoid them). The teacher shpuld lailways be conscious

of the need to discuss concepts and ideas in-plain'langdage,

butyvithOt talking down to the.class.,'It is the mark of
/-

--- -good- teachel; that- be---or- she---Is -at -alltime
/

.

I
students' understanding ok,every word and cbncept Used.

.

e

It i often . helpful when working with legal documents

to'simply define.p ossibly.tinclear.terms as they Come up. '.

e ,

For exairiple, "an'affiant-is simply someone who swears, that a

Statement tilb.t is in an affidavit is/true." Write difficult

1 words' on the blackboard.

!' Proceed through your subject /lowly andistetby so

'step. is etemptafion-farsteachers to/be,brilliant or.

flashy, d to throw off4littering id as. This is showmanship

rather than teaching. TeaChing is hr

,

_

you to, think through the mental proces

411 . , .

_
. coming ta,an understanding of a new

/

that it.requires

of_the student in

1 iL
(incept.' Do not ,assume

I

.4 8 2,
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1

.

th-a-t-e---paral-egals-r-nomatter_how_clever_ohexperienced, can_
,

.
., .

...".jump over any of the step's of the proces$ of understanding.
,_ ::,. ,

.

,For example, in. training paralegals to doGdministrative-
-.

.,

. ,
.

.,

tep e entatibh, -you will wish to discuss the submission of

evidence. Before plunging into that subject, it will be .

. necessary
til.define.for'them. what evidence is.' Until they

'
0

, `-.1, -.

understand the varieties of ?orms of evidence--verbal

.
%.,

ot
.

-4t4

* .

testimony, Htarsay evidence,- documentary evidence--they

4

cannot rationally. .analyze the form of presentation at a` hearing.

-They must also understand that assertions Uy a client's

represpntative at the hearing are notevidence.unless based

on personal _knowledge. 0 L

.

. .

, .

. .

Bi sure that all students UnderStand.each step of
.

process befOremAing on to the next. For example, in

... teaching legal resarch, you may lead the.class to discover
.t

.
N

ate ation-in the Code of Federal Regulations.
.
The exercise

,
. : 06

. L. .

.

_

i
. .

. .

s,useie uss unless all students nderstand why they are using
.

CfR, and 'what it is.

3. Recognize the students'' areas of knowledge Or lack

of knowledge. 'Get to. know. the students' prior expert

so 'that ou.do%riot end alp;' for example,explaining rent and

rent.w.thhi:!ldinvec is to a group.of paralegalsswho haVe
,

already andled laAdir-tenant cages . On the other- hand,'

bewareilf assuming that egals understand such a simple\

.

concept-as "in a"interview." When yo efer to n "interview," '.

.
, - --

.. ,. , .

do you mean intake e yligibalityar-a co lete

interview? tse the-cbncerit one way"unle

.;

\
I t

6160P
.'

.

prepa) ratiop

ou=are

I
7 3
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,

.

.

sure tha the paraIegali-have the .same underSfiiffing of II.
.

, .

4. Be lively. Teaching4is a skill, and.it
-

silemands
,

-.
e..

-.4 ,

-

that the teacher capture and, maintain interest.' The'teacher's

s "
...0.0-fe demeanor will influence:the class.. -A teacher its

'`

A

still and appears bored, distracted,-Or unexcited by the P

subject will comitunicate all those things to students. You .

should consider standing, moving around, and varying the pace

ery. Be brisk, and communicate a sense of excite-

men and challenge. These ar e, of course, matters of personal - _

. ,.
J

- 9

0

,

st ,- Some people have the capacity to communicate enthusiasm

convic 'th,Do theatrics. .Be'aware, however, that a,

frozen r stolid presentation.canbe deadening and try tO--
,,.., .

_break out o such a.pattern. If you sense4interesi is' flagging,

do Trot-be- afraid- introduce physical moveinent -as- a--change -. ---

of pace.

Extreme nervousness or discomfort with the subject

our subject wellwill almatter p

before you begin, But be afraid to say'"IdOn't know;"-

if you don' know an answer.
.

S. Set simple`teaching goal be' learned
. . e .

. .

, ..

in a session_ - If you try'to teach much in a session,

you will eneup communicating little.' A s cessful sessiOn-
,..,

of ondkour can probably instill-three-f-Uhd-iientaloncepts.
.J.- . .1

'Think through wh t these conapts.,ase; and gear your,teaching. ,
1 .

to achieve them. -Drive .them home andsatiAfy yoUrself, tha2
Y.

.-they haVe been leaned and,u are.

.. effectively taught step by s
.

everx tUdent 9 to
*, t

. ,

0 8, .

4

0
,
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. 0 . -

. - -und:ers t and :them-,, ew -conc-eptsa-re- a il- -t-h-a-t--can--tre---sucee-ss-,.-

fully faught,

.. ..Et. Do-not over-dominate the class. The teacher is
1

------
..:

-.---

s,
responiible for-the flow of subject matter, to be sure that-

_

the goals of
_-

the session are achieved. Howver, one' b 4.-

habit of some teachers is to seie uponYinterrupt, or

extend every point made by a student. Student pa

F.

n

_is important, not for its correctness or compl eness, but

because it engages the students personally-and intellectually.

. Moreover,,, a good .teacher is willing o allow ideas different

from his or hers to emerge and be.discussed. It is deadening

for a teacjef to try to control every thought-Put out. Use

ide proposed by students to generate "new ideas. Naturally',

_incorrect o'bseriatioas___mus_t:b_e_correcU

which makes the speaker fee at-1( contribution was made by

the comment.

7. :AvO-14,wgr;7).4e---Often
.. ,..-

will utilize personal experiepCes

. _

n experiended practitioner

1

4fike points. This -is
, \ .

..
.

.,..---:-----,--- 4_

seldom effectivej_Oehing, and at its worst deteriorates into.-
.

4

anecdotes-and-self-laudatory explan lions tf ob'scure.points.
----, ,

.

1
.

If you wain- to illustrate a concept you are muc h better off, .

, ...../
,

framing a carefullyfcenstrilcted hyp thetical which the stud t
,.

.

...-- .

.._.;---------

can respond-to- and discuss:, ;One .d 4fect in reciting per'sonal.

experiences-is.that no ali6 can re4ond tothem'. They.belong:
. _ -....

r t .

.to the teller.

t 1116.

4.
t -' -

.-1

k
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S. Al the-end of, he session
.7'

a brief summary of the concepts covered.

ptifpose and, how it relates

to 'what the trainees .will be doing .next.

e enough time for_

It,may also be-

e

4

o

A`

I

.0

0

.7'

0.
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