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Co - .l ’
. INTRODUCTIGN TO THE HANDBOOK .

P

° !

_ How'DoUse .

L]

~

'I'ne purpose of thJ.S Handbook 1s to give paralegals in le—

B

-

gal senuces offlces and lay advocates in social service and hea.lth N S
agemles a basic understandlng of the’ Ql?pplenental Secunty Incane
program. Informat.lon has been gathered fram a vanety of sources:
the stamte ard regulatlons, Social Security documents, discussions
with persons in the Soc:Lal Securlty Admmlstratlon and other per-

‘ sons engaged in helpmg’ the elderly, blind and dJ.sabf/.;oor
~ Manuals .fran the Naticnal ‘Senior* Cltlzens Law Center and the Columbia

M .
. ©

Cer;tgr on Law ‘and Poverty have also been useful.

'Ihfs Handbock is deslgned to be used in tram.mg and also

_as a reference book. It is d1v1ded into fou;teen chapters. 'Ihe

table of oontents llsts not only the chapters, but also the major
subsectlons w1ﬂu.n each chapter, togethe.r with the apprdpriate page ‘

-nmber 'I‘here are frequent citations to the basm source rna..enals,

SO ﬂﬁt more mformatlon ‘can be cbt?fmed about a particular issue.
Advocate tlps are J.nterspersed throughout the Handbook .
Smoeltlsmportantj:ohaveaocesstothebasmsoume ~.’
mterlals, those are descnbed on the rext page, and 1nformat.10n
glven as to whére to find theém. v i
Ard finally, there is'a globsary:at the end of this -

N

Introduction.




The Basic Source Materials

" The bas:.:c source mater:.als are: -

\

1.

. >

Statu__tg: 'I‘J.tle 16 of the Soc1al Secur:.ty Act codified

in. Volume 42, U.S. Code Annoted, at §1381 and follow-

.
©, . ¢ ¥
. .

ing.

aQ

-Regc;lations: All of the SSI requlations will even-

0
tually be published in Title 20 of the Code of

‘Federal Regulations at -54163nd\following.

L
about the SSI program will be’ found in—parts-12- and

13 of the Claims Manual. However, same of the mfor—

mation is found in other parts of the Manyal. This

is the pennénent'pblicy and operational’ quide used by “*

SSA personnel !

-

SSI Handbook: An operatlonal and supposedly’temporary

set of guidel;’mes for -District Office persennel. Quite

‘Gften it is the only reference used by SSA personnel

in the District Office.

.

The source. mabe.r:.als are listed in the order of authority; that is

the statute is the hlghest level of author:.ty and the SSI Handbook

is the lowest level. -Thus if confi'onted with SSA personnel who cite

~ the Handbook, you can cite the Claims Manudl, the regulations, or the

[

- a
statute, all of which should have more weight than the Handbook.

w




' 1 ~ - o e
w v The Claims Manual and the SST Handbook can be read’at the

Social Security District Office. You can get your own copy of the

Claims Manual and uftlates “for" one year for 515 From:

o e . 'The National Senjor Citizens Law "Center
. X r 1709 West 8th Street, ‘Suite 600 2 - . "
) - - Los Angeles, California 20017 ¢
. (213) -483-3990 & o .
Every legal serv:.ce OfflCe gets one copy free. - ) _
. L ’I‘he regulata.ons are nat yet finalized and are to be
“
- found in d,lfferent J.ssues of the. Federal Reglster A'copy of most
® of themcanbe secured for $3 (30 fmn o

. . " The Natlonal Clearmghouse‘ for° Legal Services

Con 500 North Michigan Avenue, Suite 2220
c:mcago, Illinois ‘60611 \,

,The statute p.L._ 92-603 in additiun to being in Volume .

42 of the U.S.\gode', can also be found in Volume I of the Compi- .
lation of Social¥Security Laws. Volume 1 ‘costs $3.45 and can be.

»

The Superintendent of Documents ;
X ] The Goverrment Printing Office
oo ’ * Washington, D.C. 20420

. The amendments - P.L. 93-66, P.L. 93-233 can be secured

p \ secured fram:

3

.
4

free fram: . L ;

* The House Docunentq Roam.
. , U So CapltOl <
. Vhs}ungton, D.C. 2051%

‘Additional ocopies of this Advocate's Handbook can be

N *

. secured fram: ) ' = . )
;§ o . National Paralegal Institute
2000 P Street, N.W., 6th Floor
Washmgton D. C. 20036

-3-
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. *. Ahs,. Aid to-the Aged -’the former State welfdre proqram for the aged.- .
.+ AB: Aid ‘o ‘the Elind - the fomer State welfare program 0 for the ~
) T . blind. .
"’” ' AD Aid to the Dlsabled the former State welfare 'program for the. , { .
N D dlsablezi - . ) IR

. &

AFDC: -Aid to Families wjith Depenient Chlldren the current State :
welfare program f children in need. .

an. . .
R < ,hid to ‘Needy Children - another name for AFDC. ~ e ,
BDI :‘ Bureau of Dlsablllty Insurance L Soc1al Security kfmmstratmn '
- BHA: Bureau of Heanngs and Appeals, Soc1al ‘Security Adm\mstrat‘ron. ‘ |
Benefit paynent:\ The actual .amuntnof monely ﬁthat a particulqr. " e, L '
claimant réceives. : R
Benefit standard: THe maximum amount of money that any claimarit ,
. . can receive. - . . \ .
S CFR: Code of Federal Regulations. * T R ,
. L - [ to v
. M: Claims Manual - the basm operatronal and policy manual” of the
¢t SSA l
S Child: An individual who is neither marrled nor the head of a )
- o household, ahd who i's: 1) under age 18, or 2) under the .~
. age of 22, and a.student reqularly attending school.
L v >

Clalmant A person who has appl:.ed for SSI benefits and/or is' "'
recelvmg‘ them.

[
.

? .~ 4

Con'vertee: A person who was on the old -State welfare program at

. "the time SSI came into being; thus the person was con- ~ . .
. V' ‘verted from the welfare roles to the SSI roles. P T
I P ‘ : g
v ~ 1 s .
B H ’ > *
i : . 9. . \
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¢ ] >, Lo - %7
Countable mgqne Income which remains after all excluded income

- has been subtracted from’ 1t. , - 5

Countable resources Resouroes which ' remam after all excluded

. 'resouroes h&ve,been subtnacted from'it, " )

Couple.. Two persons '1ega11y married or hold;mg themeelves "out to .
the community as being married; this status continues '+
until they are divorced -or dead or have been separated-

for six months: . .
- PR SN

‘DI: Disab 111ty Insurfame (See msn\)\ ' s

DILS: -Disability Insurance Le.tte.rs - quldelmes for use by the , .
SA-DDU. . N '

o
. P
o

Al

»

L

DO: District oOffice, Soc:Lal Securlty Admz\ustratlon the basm

.~ + services unit of S8A, - -

-

&

. ‘Deeming: Attributing ;\.nocme or other resources to a person from -
another uﬁ:w:.dual even, if that- 1mane)reswr¢es ! e
are not available to the first person. *

Eligible couple: Two eligible individuals who are married\as
. defined by SSA and have not been separated fom:
sH( mnths

E11g1b1e irdividual: A person who meets all the reqmremts for SSI. . "

4o
Ellglble spouse: A person who meets all the reqtﬁ.renents for ss1,
and "is the wife or husband (as determined by SSA)
! . of an el:.g1b1e mdlndual

Essent.xalperson Apersonmoseheedsweremchﬁedmthebe:w~
X . fit payments of a clama.nt under the old welfare

Graxﬂfathermg Protectmg the r1<;1ts of a clamant who was oon~ .
verted fram the old welfayre prograns to SSI.

LN

Holding out: SSA defines two mdlviqiuals of the opposite sex who
L live together and hold themselves out to the cammmity
- as being marned, as being in a holding out situatian,
and therefore oopsxdered married. .
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; > Irgane fAssets or things oF value that.a person receives durmg a '
v, - © .calendag quarter. : "
. . ‘ ) . o . ‘ " ] . .
- ' . ON\ ()1d Age Assistance - anothe.r narm for AA. : : o
g S OA.SDI " 014 Age, Surv:.vors and Dlsablllt_v Insurance - the hasic |
: : income malntenance program achumst.ergd by. SShy .
< ‘ . S) _
’ _ " Paremt: . M nat,qral, adoptlve or step—parent ' B
SN RSDI:* ‘Retirement, Suryivors and Disability Insurance%- another name .
. for oaspl. -~ - e
' Regources: Assets or “things of value. a person has at the begin-
‘ . ning of a calendar quarter -,
e SA: State Agency the State Agency, usually Vocational Rehablli- . L -
. . tation, which has responsibility for medical detem.matlons* ) -
° . / mboththeSSIardthemSDIprograms . . t
o A ;szx—ow- State Agency-Disability Determination Uni"t - Same as SAY F
* . SGA: Substantial gamful activity - disabled person whose work can
: . . be censidered as engaging in substantial activity and there-:
. : " fore'not eligible for beneflts, even tho‘.fg’h their disability ;
< : ﬁoont.rnues. _ ‘ . . _ . . ..
‘ . SSA: | Social Security Adrmnlstratlon - admlmsters OASDI Ss1 ani
' thc Medlcare programs/ ) o -
L SST: Supplanental Secur:.ty Income - iederal welfare program for oot
the blind, dlsabled and aged. .
SSp:  State ‘Supplementary Payments payments made by the States ) N .
"+ over and above''the basic SSI payment. :
i Spouse: Husband or wife (as defined by SSA) of an le indivi- :
" dual, who has not.been separated for six ; husband

or wife (as defined by SSA) of parent of- an eligible child. t a

. .
- 1 N
- .

UsCA: U.S. Code Anmnotated. -

. . R PR ©

oo L ' . 1
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\\\'01 ’a 'ma;apte{prmafra;m;k\formﬂerstamngmwue

\ &qplarmtalSecuntyImepmi;ranfﬁsm ﬂ\eumrenmntamce
,systenmtmsdotmtzy 'Iherelsmsmglefpmogramvmldlpmud&sa
coardinated mxpmlmveappmad’:toﬁxeprtblenofumrenmn" ,‘
tenance Instaadthereareavanetyo‘ rograns,thhabew:.ld— ~

en.ng array of el1g1.b111ty xequ:.ranents ard payment levels.

-

0 07y
- memytogmupﬂleprogransmaocodngtovﬂwtherthe '
programx.shxﬂcedtomrkortoneed 'I!)ebulkoftheprogra'sare

linked to work; thatls,boqua v.a personhastohavemrked
. forastated’permdoftme }bufer,saneoftheprogransare'
_ luicedboneed thatls,toquahfyapersmmmtpmveneed
Yo ) Hmtancally,thepjbhchasmewedtlmebngrwpsoﬁ -
program beneﬁts quite dxfferently. Altl'not.lghjbéae.ﬁts in both .are

. a _g_g._‘L rlght, beneflts based on need—oarmonly ca]led we),fare-— )
- . are often consxdered a pri lgge. Persms rece.wmg those beneflts ¢

are saetimes viewed as morally axspect In contrast, benefits -

¥
lui:ed-hovntkaxemxd,eral_earnedmghts. Hencetheperson

- ‘rebéivmggminabenafittakamadditiaalnmilvixﬁie.

]




. The major income maintenance programs, separated into the

,

"two groups, are listed below g v
o © - Work-lirked Programs
' , ...01d Age, Survivors and Disability mfvance - ¢
g ..Black Lung Benefits ' | ‘
' . «.-Railroad Rétirement and Unemployment Act
: " ..[Federal, State, and local goverrment insurance
programs . C
o © ...State Unamployment Insurance

R .
..State Disability Insurance (few states) & -

...State Workmen's Carpensatién

Need-linked ‘Programs .

Surplemental Secunty Income
- .’Aid to,Families with Dependent Children.

. .General Assistance or General Relief - )
7~ © es *

~
-

Note: Veterans Benef:.ts are not in either group. They are avail-

“

able to a spec1al stams group and proVJ.de money payments in the

fonn of campensation for serv1ce connecbed illnesses or mjur:.es,

3

S
and pensions for elderly veterans in need. ,2\1 .
) It'is clear fram the list that the S@lenental Security*

Incame .pmgram is based on need. It is a federally administered

€




~r

welfare program,- whlch beginning January 1, l974, supplanted the v
state administered welfare programs for the aged, bl:md and dis- ‘
abled. The Soc:.al Secur:.ty Administration is responsmlge for )
admlmste.rmg the SDI progranm, and also for adml‘mstermg the
largest and best known work—llnked program, called 0ld Age,
Surv:.vors and DJ.sabJ.lJ.ty Insurance fOASDI) As a matter of fact,

Corgress viewed thevSSI program as bemg supplemental to the OASDI

© program. . s ‘ L
In order to have:;a better understanding of the implica—'
‘tidhs of this change, both for the Social Secur:.ty Admlnlstratlon
and for the welfare systsm, it is mtportant ’oo look at: N
...the Social Securz‘.ty Admlnlsl}fatlon and OASDI;

...the o0ld welfare system.




, The Social Security Administration
and @ASDI ., ’

:-. The Social -Sécuri‘ty Act of 1935, as-amended,..set up what ..

.

is considered thé key income maintenance p;:ogrém in this country.

It is kndwn variously as Old Age, Survivors and Disability Insur-

ance (:(_)ASDI') or Retirement and Survivors-Disability Insurance

. (RSD1) , or’just plgi,h-Soc-ial Security. For purposes of simplicity,

and Because the acronywm has been used for such a-long time, .in this
: A _

Handbook the’ program will be referred to as OASDI.

“

The administration of the program is through a national

network of District Offices of the Social Security Administration.

S

The financing cames through one'cmp‘ulsory. contribution

fram émployers and one from enployees. Those contributions are

: placed into two trust funds--one for retirement, and one for

2

disability--é'rxi the costs of administration, as well as the cost
of the benefit payments, are paid from those funds.* The level
of contribution and the level of benefit payments are set by

Congress. . ' .

EPR

* Although QASDI' supposedly is' an insurance program, it is not

" based on acturial principles. Thus the Social Security Advisory
Council has recently suygested that qeneral revenue funds be -
used to keep the trust funds solvent.

-10~
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- ©

The program has three components: ’ ST
...retirement insurance,ifiltiatéd in 1935; R

- —
2 "

.:survivors insurane, initiated in 1939;
..disability insurance, initiated in 1956. - -
oo " Retirement Insurame ce )

. ‘Ihe retirement program is not only the oldest, but also .

‘the largest of the thi'ee programs For example, in’ December 1973,

18.2 mlllon retired workers ‘and tbelr ‘spouse received benefits, '

—ew

in contrast bo 2.4 nulh.on disabled workers and t:heJ.r spouse A
¢ It is also the eas:.est -of the programs to’admlmst:e.r .

As a matter of’ fact, ﬁae Soc:.al Secyrity Adnuustratlon has deve*

loped a sophisticated rmoney paymant mechanism for dealmg w1th 5
the hlgh volume of cla:.ms wuder the retlrement insurance program

,’l’rus program lends itself to mass oaxputenzed techmques because -

the ellg.‘l.blllty requlrements are simple, objectlve and few in

‘ eusurv:i‘.vors Insurance

The survivors *msurance program is also a relatively . .
s easyptogramboadmnlster Itlsastallpm:ogram,andpmndescash "
B payments for the family of the insured worke.r who dies. *




R N ;
- - : i -
K] - - . bd
w ‘.

Dlsabl 11ty Insurance .

12

o The dlsabll’lt.y insurante program is the newest, and al-  + -

thoug'h not. large, is the most difficult to admlmster

Al [P PR e e A e i i et ot = e e - minns i o g st

— ' . . ‘Ihe deteimination of insufed status is s1mp1e, and - .

handled much .as for t-he retlrement program. I{avever, chsablllty ‘\
T . dctermlnatlor‘ 1s dlfflcult. fof t:m reasons: K \ P

s ,...Lhe deflmtlon of dlsablllty is vague anc\
Vi oL ’ subject;ve‘ R Yy _ -

_ : ':" ) i .- .Uu. detenmnatlon is made by a- Statc Agency ’ ) .
> T, s S under contract to the t;ocml Secunty Admlmstratlon.
i 'l'hus.,m addlt,lon to'a canplex deflnrtlonal prdblem, Lhere 1\5 also . T

- ~

.7 . comphcatnd t.wo—agency admmlstratn/é structure’ L
Nou,. This -sare deflmtlonal-and ade.msualee st.ructuru

111 operatc Jn the SSI nrogram w1th regard to dJ.sablod clamunts

[ - . <. [ e
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The 014 Welfare System
- ' . N ! ) ) , - B . N o~ ) € . \
The old welfare system vias comprised of 55 different pro- \\

IR gras amm.mstezaed by the 50-States and—terntones of the UsSy = - '

i ’ 'me projrams were mandated By the Social Security Act, but becase .
i of State Admxmstratlon, and the fact that part of the money came

fran States on a matching ba31s, the States were allcmed broad

* ~

©

P , 5discretionoin sett.'mg eligibility requirenents and payment levels.’ . -
. | ' Not all needy perSOnS«were eligibie for benefits, just ' .
- . ) those who were in certain categories, as follows: Co :
...Aid to the Aged; : ' )
. .~Aid to the Disabled: © » “.
++Aid to the Blind; o
v ...Aid toFamJ.lles with Dependent Children. ' .‘ '
| . Those persons who were needy but did not fall into ane of those group- ¢
te . mgs, were left to the generos1ty of local gmemrent No federal N i'
D - nmeywas tobeavallable for ﬂ\osepersonswmwm'e oals.tdered

"able-bod:.ed" and thus able to suppm:t thenselves ' This Iiulscphy
has its roots in England's Ellzabethan Poor Lad Because the local
units ofgoverment}aw the leastaocess totaxrevexmes, it is
not surprising that these paymamt’s are very lcsw. Por example, i
San Framxsco a person on general assistance receives about $80 -a

month, s




v

.

»

~

the welfa.re program for three categorles.\ “the blind, the disabled,

relatned msurance progran, QASDI. Both SS8I and QASDI were to be

- N T . S —

*  over the years t-hex:ehavebeenmanysc}ms advanced for
federalizing and starﬂar&izi.ng tﬁe welfare prog"ans Finally: in .
October 1972 Conqress passed Pubhc Law 92—603 whlch federahzed

and the aged. In addltlon, for the fJ.rst tune, blind and dlsabled
children wére e11g1.b1e for beneflts.

Congress called this new program Supplemental Secu“riw

Inoane, because it was v1ewed as. sugolenentmg the ba51c work-

admmstered by the 8001a1 Security Admmstratwn. Thus the -

welfa.re grogram for the bluii, the dlsabled, and the aged would

galn new respectab\..h“y because -of its name change ‘,and 1ts ass001-

ation with the Social Securlty thmstratlon. T I R
) * It is impor;tant to keep perspecr.ive wh:en considering ‘the _

impact of adding this program to the Social Segurity Administration. " _.°‘_ i‘_ .o

For example, in January 1974, 33.2 million persons recéived bene- .

f1t payments fram the Social Security Administration. Of that

nunber, only 3.3 million were recelvmg S51 benefits, about 10%

of the total. - © - _ . ' -

L PR

L MlathapgenedtotherestofﬂaewelfaresLbah? A:Ldto )

Families with Deperﬂe.nt Children continues as it. was before SSI - 55 o ‘,_‘
programs, with different eligibility requirements, and benefit payment
levels. General assistance or ge'n:eral relief continues to be the L

responsibility of local govermment.

~14-

20 : ’




' ' ' Before concltximg that everytlung -is great now that the.- :
r SSI program is with the Soc:.al Secunty Adm.mstrat:.on, 1t should be -
clear that the core of the welfare systan the means test - remains. .

bt - B T acanliit PO

e -memeangtestlsﬁmescrutmyofeachpersonsresourcestosee

b d

if he has the means tommqrthmsalf. ItJ.s this process which
rost people fird so, huniliating and demoralizing. ‘
, .‘ While the ineans’ test might be a humiliation for those -
Y. g recewmg benefl'ts, it is a nightmare for administrators. The . .
case—by-case scrutmy of conplex factors is time-consuming and ex- . .
&« © pensive. It isalso a headache because most applicants are in dire ' _ [
need. ’lhus the Social Securlty Admlmstrat.mn could take whatever A _
tmewasneededtopmcessapphcatlmszrQASDI,safemthe o
knowledge that anergem:y needs would be handlmd by the local welfare

N - department. Now, with the welfare progtam for the bl_md dJ.sabled

. ' and aged under SSA; that responsibility cannot be d_eJ.egateq elae- .
. ' ) where. . ) | - . ) : N X .
_ | Thus the basic advantage to- placmg SSI within the Soc1a1 |
i \a\ Security Administration is becaise it reduces the, st.:.gma attached
\“\ . . to welfare. However, the disadvantage clearly is that'SSA is set up

. \Qrmass handljng of claims, with no timeccmstra.ihts. QSAhas no

ience in being the agency of last résort for poor people,

e does:.t eenqnenencemusmgﬂmecmpiexrreamtest.‘Manyofme
pmblens which™have arisen in this first year of operatlcn are

directly attnbutab‘ to those factors




Lt s obuious 2o anyone who haA observed the ope)w,tcon

0f the SST . p/tognam that there is an uﬂgemt need fon aduoca,tu out-

IR Jx.de 06 the Soual Secunity AyAtem who can he,!p c,au,mam apply

x 5on and necuve tna comnect benefit “agmenf “and’ 2o hetp them
o Atay eligible” fon .tha.t payment. 1£ is hope.d thax this Handboofz
can he,ﬂp in tha,t pnocua.

-
*

AN
«
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CHAPTER 2 - OVERVIEW OF SST S

4

(UHAT IS $S1?

4
. .

SST 8 a cash bene&u paoglmm goh the aged
and for blind oa /duabted persons of any age,
~ " who do n‘ot have enough’ money o Live on.

o= ’ N

P wHocANGETIT?

- ¢

. A pexson who -is: |

&

..age 65 on over, or \ - .
' ..blind, g{t_. ' . A ' )
S adisgbted; oy T
- S AND & [
) _ Has Limited means, deﬂmed as: |

.. coustable income below §146 monthty for an Lndx.w.dua,c
$219 monthly_ga_ln._a_caup!.e,___

-

..countable kesounces at on below: $1500 6oa an Lnd«mdual

$2250 fon a couple; ™
AND |

Meets other conditions' 3 - A

.48 a nesdident of the U.S.:

.44 a U.S. Citizen on alien Lawfully auuiwg An the‘ u.s.;

ohiLes m.au‘_ qﬂl‘{('ben(’._ﬂf;t& ;o which he may be en_u/t,l’_ed;

.+ -aceepts vocational nehabilitation if disabled on blind;

.accepts theatment if certified an aléohouc on dnug addtc,t,

.44 not m a, public 4muumon




"7 lOW MUCH CAN A PLRSON GET?

a ..

Up to $146 per month fon an individual, L,
. i \‘ . .
. up 2o $219 per month fon a couple. A o
AN ;

L _WMAT 1S GRANDFATHERING? — ~ - -+ =+
Pnotec&'ng nights of cldimants who wene converted grom *
State Welfare Proghams to SST.. . .

. . ‘ B . . S . . . ,

‘@

WHO '1§ GRHIDFATHERED?\.

Aged and bund who wme on Qta,te fLoUA Decmbm 1973,

h ]

Dmabied who wue on Staie nolls Dece,mbejz 1973\/ and -

pruan 2o June 1973 ‘\ .

e
.
LY

- ¢ . . b‘ .
-WHAT ARE THE "GRANDFATHER_I&G PROVISIONS? . ,]

“

.
3

State standasids in the Oz‘,tob‘vi 1972 State Plan can be used: .‘,
.. %o define b&ndnub and disability; " | oo
..to allow a h,cghm nuouﬂce L(Mwuon, |
60)1 Zhe chnd orly, to “aL&ow a h,cghvt income disnegand;

State Atanda/tdb in the June 1‘273 Staxe Plan cdan be used:

..20 provide §or the needs 60&@ essential person in the
SSI benefit payment;

R pnow.& State Supplementary Paymenu to thozse who °
wouﬁd necedve £ess income under SSI




.
-

-~

WHAT ARE MANDATORY STATE SUPPLEMENTARY PAYMENTS?

t
- ‘ "

daémanx;é $0 theix inéomé un'dejt SST. will not be Less

than £t was. unden the old State w}ume progham, o
S . * * . ‘\C‘

e

s

WHAT ARE QPTIONAL STATE SUPPLEMENTARY PAYMENTS?

:9\:ta,te>6 may make additional .paymen?ta over and above
zth'e\‘baé,/;é SST paymend to all claimants.

. WHO ADMINISTERS THE 'SST PROGRAM?  ~
- % 3
The Soc{al Seaunity Administration. e

3
T

WHO "ADMINISTERS THE STATE -

d SUPPLEMENTARY PAYMENTS PROGRAM?
. ' o
Eithen the Social Securnity Adminis tration on the State
— . .
government, at the option of the State. S ty
~— e T T o *

States’ musi.make addbtéo'nab payments tv grandfathered . ,

&
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" CHAPTER 3
THE APPLICA:I'fm PROCESS
ngrview )
This Chapter provides an'understanding of the application
process fram two ‘standpoints:
.+ JHow t:o Apply
...How Claims are Processed.

2

How to Apply .o

The application process begins at the point when.a person

or hi$ representative ¢alls, writes or visits the local District

Office (DO) of e Social Security Administration and states that he
wants to apply for SSI benefits. If the person visits the office
he is assisted in £illing ‘out the application forms. If the person
calls or wriﬁe&;., he is sent an application form attached to a-. -
‘ dated notice. ) - t .
If that person Canplete:s the application .fc"mn ard returns

it to the District Office within 30 days of the date of the notice,

- or'of the visit to the office, benefits can begin as of the first

P’

6f the month in which that initigl contact was made. If he does not

camplete filling it out w1thm{the 30 days, benefits begin as of

the first of the ronth in which the forms are filled oat.

P

~




L . -

There are three appllcatlm fcn:ms to deal with dlfferent

s:.mat.mns, as follows:

...Form SSA—BOOO—Apphcatlon for Supplemental Security
Incare (Couple); . ,
| - -
i - ...Form SSA-800.1-—Application for Supplemental Security
Incame (IJﬂJ.v:Ldual) ; : L
...Form SSA-BOOZ—A;phcatlon for Supplemental Security S
' Incate (Ixﬂlvzdual with Spouse).

N ) ) It is very important to insist on filling out an applica- s
tion form. District Offjice persomel are instructed by the Handbook

(§1420) to make an informal denial (disallowance) if a person comes
; in to apply for SSI and’ appears to be clearly ineligible" and .
if that person "readily accepts the explanation of why he is - o
ineligible.” " If that bhappens, he has no right to appeal and the |
application process would have to begin all over again.

‘ In addition to propérly filling out the app]_i.c'ation forms,
the claimant must provide evidence that he meets eligiBility

criteria. The kind of proof needed will be discussed in ‘the. subse-’
quent chapters which deal with ehg:.blhty c.rlten.a Note: The
h leprocessmllbespeededuplfclamantswphesmeneoessary
Advocate Tip o

.. .Make sure the client asks foh wn appuca,té.on §oxm, ot
. even if there is some doubt as to his eligibility; '

. .Make sure the application form {s filled out property; -
. < q

e ...Help 2o securne the necessary evidence.

-‘21" ’ - : ’




The District Office (DO) personnel have responsibility ~

for determining all non-ﬂedlcal elilibiliti{ criteria, such as age,
‘ income, resources, citiz;;hip, etc. The District Office does not
have authority to formally determine blindness or disability, but
‘ maynakeatmpc;raxydecisiminﬂ)elit,nitedcamcitedm'pages 28
and 30forﬂ1emrposeofﬁxearergencyadvanceaxﬂ/orpr&smpt1ve '
’ dla9b1.11ty determinations. All formal détemunata.ms as to blind- o

N

ness or disapility are made by the State Agency Disability Determl—

nata.on Unit (SSA—I:UJ) undexr contract with the Soc1al Security
Adzmmsh:athx. ' ’

However, the District Office does have mpact mtexms of
thich chsabled person get to the State Agency. For example,xviﬁx
“disabledpersmmwmﬁc'}ngap.plies,thewexplom.wm T
ﬂeismangamgermny,ifﬂwmmtisoverszdd',mkeysan o g
informal disallowance, an the basis that the person is engaged in

s‘tbetantuil gainful activity (SGA). (See page 41 for further dis-
cuss:.m of what is considered SGA) That | person has no a;peal rights,
Jndofcourse, }newmv‘ermfex-redtoﬁxestahepqerwfordeter
mmatim as to his disability.

\ = Afterﬁxem.stnctOffme,axﬂmthecaseoftheblud
a)rl disabled, the State Agency, omplete their mvest:.gat:.m, the

d%ta is sent to SSA's Central Office. That office then notifies

| ~22-




- . . . A4l

the claimant as to the decision on his claim, and if he is eligible, .-

dlrects the Treasury Departmant to issue a check.

<

'l‘he functions of tbe three offices are smmanzed in the

4

chart on page 25.
It is significant to note that the only place the claimant

is seen in this entire pmoess is at the District Offlce.} It is
particularly unfortunate that the decision-makers in the State
Agency never see the cl‘ahmt. (This issue will be discussed
further on page 47.)

" Another problem, and one which is of raltheJ; major pro- o
portions, has been the length of time taken in the processing of

applications. There is no statutory time limit, and the disabled,

in particular, have had long waits.-~ For example, in June 1974
in Region IX, one-third of the disabled applications had not been o

processed three months aftar apphcatlons. Undoubtedly one of the

reasons for this delay is the two level decision process that.is
neededl. Another is that a new cat;nte.r system was introduced .
into the entire operations of the Social Security Administration

around the time SSI was added as a new program. There have been

5 numerous problems with the computer rejecting appliéatians for

know;xaswell as unknown reasons. . In addition, harassed staff
in the District Offices will often put those rejected applications
aside, and work on the new applications, and those that are not

trcublgﬁane




W e i e s ——n B

Advocate Tip

|

et

.+ :Keep 4in zouch with the D0 to make sure the process
48 mouwg, . " . .
i v
R ...lmut on knowing the neasons 60& the dday &0 the
: application won't be fongotten; °

Co- .+ .Provide promptly whatever J.ngonnwtcon might be

. miss.ing; o e
L eaSuggest to the client that he comtac,t his Congnuéman
' o """”"“3 mays continue. The practice unden OASDI .

) 48 to give prionity to those applications, which are
‘ called "Congressionals.”

...Unge the client to formally apply, :.6 denied infonr- RS
mally on the basis of SGA. . - .
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o

- ~ "EARLY CASH PAYMENTS - -

-

o e _ .
, 'There are three provisions for the payrreﬁb of cash be—

fore the formal determination of eligibility is campleted. One
is for the aged, blind-and disabled, ‘and is called the emergency
. . o

advance. The secand is for the disabled only, and provides up

\ R
to three full months of benefit payments on the basis of

"presumptive disébility". The third\ ,ié for the aged only, pending

final verification of age.




.Vldes for an emergency advance Jaayment. This advance is available

| oonv&ﬁed from the old State Programs who were not gettmg their

'flrst month's beneflt payment. The advance is. then subtracted fram'

CIf the person is found mellgn.ble, he must pay back the advance,
unless he is found mellgxble becauser of dlsabllz.ty.

\ S

42 U.S.C.A. '§1383(a) (4)
: Cooe o 20 C.F.R. §416.520

.

a

The Emergency Advance '

Y

|

LY

By deflm.t.lon all 'the people applymg for SSI are l.n need.

It is fortunate, in view of the time delays, that the statute pm-

one time only at the time of apphcatlon. This ‘includes persons

beneflt payments, as well as new appllcants.
_The amount of the advancef is wp to $100 for an 1nd1v1dual

($200 for a ocouplé), but in no/ case more than the amount of the

the flrst mnth's payment, once the person begms rece.wmg benefits.

[ o
In oxder to s this emergency advance, the claimant

presunptlvely 1\1{11(; and
...faced with a financ N emergency. ~

Presmnptively \ .‘El\;gible

mqst be:

=

’1‘0 be considered presutpt.we .eligible the claiman

AN

D

applicant must. N B

. — [ |
.o .present strong evidence of the&ehhood of meeti
the incame and resources, tests of ligibility, cate
gorical eligibility (age, disabili or blindness) ,.
or technical eligibility (U.S. residency or c1tlzen-
ship, or alien status). [20 C.F.R. ,§416.520 (b) (2)1 « "




Fuo

S [ [ 8

As already discussed, the District Office ‘has res)poﬁsi—-

i - ) - .
bility for determining al} -noh-medical eligibility criteria. For
purposes of the emergency advance, the District Office may also '

make a -tentative madxcal decision in the following cases:
++.if the élﬁmanﬁ is totally b]:ind;

¢

. ...if the claimant has two. linbs érimtated;
j..lftheclamanthasaleganmtatedatthehlp, .
| .o df the claimant lS totally deaf. . K \x;
) . With. such narrw cntena, it is not mn;\ising‘ﬂlaﬁ
few disabled or blmd cla:.mants receive an etergency advance.

If the claimant does nbt have one of those dlsabllltles, )
but st111 is in dire need, the DJ.strJ.ct Office flags the case and
sends it to the State Pgemy Bas:.cally the flagging means that the
clairant is: ' i ‘

.. presumed to have met the other ellg1b.1.11ty criteria, and

¢o.18 faced with a fmancx;y:lc emergency.

. L ST

m&smm Agency is supposed to give prJ.or:Lty to those cases.

Faced with a Financial Eh\ergency

The requlatipns define the term as meaning:

. .insufficient income or resources to meet an immediate
threat to health and/or safety, such as a lack of food,
‘clothing, shelte.r, or medlcal care. -

{20 C.F.R. §416.520(b) (3)]

v




The Claims anual (513170) gives some exanples:

. .eviction for: rbn-payment of rent, lack of money for
_ © fuel, immediate need for medical care, and loss of .
) housing or personal property occasioned by a
o disaster.

oA

X This regulatlon has been so stringently applied that not
1) / ) : ) ) N &
" many emergency advances were b'eing made. Hence on Audust 29, 1974,

ol .
24

SSA in Clams Manual Transmittal Sheet No. 3345 temporarily = . .

modlfles the financial energency provision, so’that any claunant
' found presumptlvely ellglble for SSI th expresses an Jmned_ate -n
“need for funds can be given an advance payn'ent w1thout being re- ' i .

mnred to establish that he is "without money, inocame or resources."

b Advoca,te Tip ‘ 4

©
CH . N v [ I

.

’ .. .Inggolun the client cormmwty -about the 7 - R
- exidtence of the emergency advance; - .

.. .Repnuemt clients in thein nequest fonr . |
such a payment; l

. . | . . ¢ I3 N
5 ' ...Press fon the full amount. = | ‘ ' o 1
ST ' . |
: . : . -
|

5
o
-




5 ~ * | 42 U.S.C.A. 1383 (a) (4) (B)
e , , 20 C.F.R. §416.951-3 -

"

Presmptive Dlsablhty Payment

f . .
malidxtlmtom\ergencyadvamepaymnts,wlucharenme o
_ ava:.lable to every-clamant, the statute provxdw for full be:ﬁflts " |
: to be paid to: - . | R

[ ' o

&

...an individual applying for such benefits on the-basis =

- of disability for a period not exceeding three.nmﬂ\s _
prior to the determination of such individual's ;
disability, if such in:hmdua; is presumptively dis- . , o
abled, apd is’ determined to be otherwise ehgzble for g
such benefits.,

‘Ihedlsabledpersonntustfo llxmeetthenon-n'edlcal N ¢
. ehg1b111ty crltena, not Just be pr&su@t:l.velv eligible, -as wlth ? J S

the emergency advance. o ) T
) Alﬂn)gh the vast major:'.-fy of the cases would simply ) o
be .flagged as meeting the non-medical eligibility criteria and then \
forwarded to the. State Agency, the District Office can, as with o
the emergency advance, fuﬂdlsablhtylfthecla.unanthasmeof !
! the following: ~ ‘ , : \
..total deafness; L ‘ ‘ -

. bnlmbsanpxtated \*'“‘ -

. 0 ione leg amputated Bt thempe -
4 Evenlfsudmamdetemmmuonmmade,thenmtnct \

Offmemndimealatelyfoxwaramecasetoﬁesmmpgmcyfor S '

formal determmatlon of disability. 'me DO would also initiate the

three nmths payment with the Central Offlce.

£ , R A \‘
1 - h
o 7




’

'I‘he State Agency can 1£self ixutlate exploxatﬂQn of-
v
- presumptlve dlsabllmty in the follmng cases: D et

' sy .. .Cases that are flagged* by the DO as meeting the .
b e . financial conlitigns for emergéficy advance payment
: . (a.nd:.nw}uchthebolsmabletomakeafuﬁmg o,
~0of presmptwe dlsablllty) ) o

t, * .‘ i , .
M \ © ..Cases wher-e the formal disability dec15mn is: -
, unduly delay,edo_ﬂ-__,_\ e . NN

o ' . ...Cases'in which -medical evidence recelved duking .
the course of development permits the DDU evalua- L
. . ¢ tion team to inake a Judgment that the total evi- K
. . ~ |- . dence (though short of that needed for a formal = -°
: “ . , determination).is sufficient to ma;(e a presxmpt:.ve T
A ’ disability dec:.s:.cm. -
| I \ Cases that are found by the State Agenéy\!:o be presumptwely
' ke . '. ! * \ b
S dlsabled are handled’as follows — ’ - - :
A L ...;f the case has ‘been flagged by the DO as“neet.mg
o the financial conditions, the DO is immediately
, netified by telephone of the decision, an he makes’
\ both the emergency advance payment and p: es for ..
DN ‘the begmmng of benefit naynents. , ,\ y

...If the ¢ase has tot been. flaggeap for emergency pay- . SRR
ment, the State Agency proceeds to initiate payment : .
of benefits. Completion of formal processing continues.
[SSK Disability Insurance Letter No. 111-12; 2—1—.741“’
b " 7. How many people have "actually been de51gnated "prescnrp-
twely d.13ab1ed"‘> In Ca.hform.a, out of. 55,000 dlsabled applicants,
only 123 Persons were so des:.gnatéd 1n the first five mnths “of ' ’ o]

~operation of the program. Smce the Drocessmg of applications for

st ) dieableq per'soﬁs takes so long,’ it is unfortunéte that this pro-
RPN vi?l?gnwlaw is-not utilized nmj“e often by the State 2gency, T
‘ “_ . . R : »

AN N ~ . ¢

o

‘ ' ‘ .‘ - . 40
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Advocate Tip

o

.. Inform the client community of the existence
of this form of early payments;

..:Unge the District Office pemonnel to ﬂaé
cases for the State Agency;

44

...Begin to estallish a relationship with the -

.

State Agency and pueh for a sperded up
process of determining disalility and for

a more liberal use of the preeumptwely h
dwabled provigion.

~

..
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20 C.F.R. §416.806

Mo .

o

Aid Pending for the Aged

T
A .

- -

P

It is much easier to prové age, than it is to prove

, blindness or disability. However, there will be a few situatidns

in which acceptable proof might be difficult to ascertain. Bene-

fits can be paid pending final verification in the following
'circm.nstanoes: ;

. .Where documentary evidence of age recorded at least
3 years before the application is filed, which
reasonably supports an aged "applicant's allegation
as to his age, is submitted, payment of benefits
may be initiated even though additional ev1dence

of age may be required.

[20 C.F.R. §416.806]

If the applicant is s%b'sequently found to be ineligible, he
is liable for refund of the overpaiment of benefits.
¢

-

—

Advocate Tip : v

. - - L - - .
- ~ .
. —
-~

. Secure the necessary documentation; .

. .Persuade the DO that the evidence submtted
is sufficient to esta Hish a1,d

n ..Suggest that if a ques tion stzZZ remains., N |
a1,d be gwen pendma further documentation.

N

-33-°
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. I3 A e v
2.
) '
e s

A §1382c(a) (1) (A)
. §416.801-6

NO

42 U.s.
--20 C.F.
ms ¢ i

' PROOF OF ACE -

A claimant, if he is neither blind nor disabled, -must

o

prove that he is 65 yearé of age or older in order to receiye SSI. !

. The best proof is a public or religious record of
: / R [
birth recorded befgre the claimant was 5 years old. If such a

)

-

record is not available, usually three other docuvents, such as
the following, -will be acceptable: -

"«..School records ' ‘ : ;
.. .Census , records ' -
...Bible or other family:record

. .Church record of baptism or oonfmratlm in
youth or early adult life
. . Insurance policy
. . ..Marnage -record ~
. .,Brployment record . \
. .Labor record ’
...Fraternal arganization record
...Military record ,
.. .Voting record
..Delayed birth certificate
. ..BJ.rth certificate of applicant's child
«..Physician or midwife's record of birth
.. Immigration - record
. .Naturalization recond

.o .Passport boos ’
The general rule for evaluating evidence of age is that the older
the evidence, the better.

‘A person who is 68 .years of age or older can summit
éy_ documentary ’evidenoe that J.s at least three years old, Whlctl
supports his allegation as to his age. And of course, anyone who
is alreal,dy receiving SSA benefits or Medicare based on age 65
would automatically be eligible based an age.

-34-




In the event that SSA considers the proof not convinc-
ing, benefits can be paid pending final vérification,of age as

already dispu;sed in the previous chapter.

\ Advocate Tip oo

. .Help secune the necessary-documentation;

... 1§ final proof 4is not available, argue that
ald should bt paid pending that §inal veri-
§ication.
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' 42 U.S.C.A. §1382c(a) (2)
20 C.F.R. §416.901(d)

PROCF OF BLINDNESS

A "grandfathered” claimant is considered blmd if he:

..meets the def:.m.tmn under a State Plan in effect.
Octaber 1972;
rwelvedaldmxdersmhplanmnecenberwn

...is oont.mwusly blind as so defined.

IS

A new applicant is oonsxderedrblmd if he:
()

..has central visual aculty of 20/200 or less ,
£ in the better eye with the use of a correcting '
" lens. Aneyew}uchlsacompamedbylmutatlon
in the field of vision such that the widest _ .
diameter of the visual field subtends an angle

no greater than 20 degrees shill be considered
as having central ;visual acuity of 20/200 or less.

s
§
i

Proof must be pmmged by a physician skilled in disease

'ofﬂeeyewmoptdte&mtaMquIdimlwemsMuOf >

visual acuity and visual fields. The State Agency-Disability

Determination Unit may require additional consultative examinations,

? at‘xgovermént expense "The applicant must comply with such requests
There is no work capacCity/employability test, as with

disability. This differs from blindness under QASDI, where such

a test is utilized. Same DO personnel fm;larmﬂlﬂeOPSDI ,

definition of blindness, have been known to apply the same test to

-36-
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claimants-urder SSI. Be particularly alert with claimants who
, may be working, since they could be informally disallowed on
. ‘that basis alone.

Advocate Tip

...Secure the ‘necu‘?hy medical documentation;

...Watch that SSA d‘iu not apply the work test;
2 ]

...1§ the applicant is not eligible under the
blindness testf see if the eye problem, in
connection with other physical andfor emotionak

Ca problems, might make him eligible for aid under
the disability provisions.

H

i
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42 U.S.C.A, 513829(3)&(4)
20 C.F.R. §416.901-939

CHAPTER 7
PROOF OF DISABILITY

»

s . ' Overview

!

A "graxicifathered" claimant is considered disabled if he:

~meets the defuutlon of dlsablllty in the State Plan
in effect in Octcber 1972;

...received aid in December 1973 and for at least ong’
month prio¥ to July 1973;

~
<

" ...is continuously disabled as defined.

A new applicant is considered disabled if he: -’

...is.unable to engagev in any substantfal gainful
activity by reason of any medically- dete.munable
phySical- or mental impairment;

_ «s.which impairment can be expected to last at least
12 months, or to result in death;

...or in the case of a child under the age of 18,
if he suffer$ from any medically determinable

physical or mental impairment of oarparable
severity.

This Chapter is only concerned about the definition of

disability for e applicants. Note that it is identical to vthe

\defxmtmn usedin Diszbility Insurance under OASDI. Proof is

difficult, because of the vague and subjective wording of both

B . , ! [
the( statute and the regulations. Generally the agency inter-

pretation in Disability Insurance has been narrow and restrictive,




.
as spelled out by the Dlsablllty Insurance letters (D]LS3 w}uch

- , .are msued by the Socml Secunty Admmstrat;on for the guidance
. of the State Agency-EDU. The general phllosophy seems to be
. ’ "when in doubt, defiy". * - For-example, in the year 1972 only
43% of the applications for Dlsab\lllty Insurance benefits were
[ allowea. 'I‘his seems close to the figure. secured J.nformally for
the first f1ve months of overation of the SGI program in
California.’ Out of 53,974 appllcatlons for SSI disability

benefits, 23,085 were allowed, appi'qximately a 45% allovance

”

rate.

T s
The experience of apbeals fram decisions on Disability

. SN . . ‘ - .

| . —————Tnsurance}seems to indicate that the interpretation is yerhaps

¢ ., too TOW, smce 1n 1972 about 50% of the dlsablllty cases

 that reac ed the hea:nng level were reversed. '

till the problem remains of txymg to present the best
poss:ble proof at the earllest stage of the Rmcess, preferably .’

at theé time-of a pllcatlon and preferably with the help of an
‘ . \
advocate. Gbviously if the claimant loses at any stag., resort

: : i ) \ L. R ‘
’ should be made’to the appropriate level of the administrative

]

appeals process. (See'Chapter 14)

N

-
g - ‘e

J \

P

) *For an analysis of the way dlsap ai].ty claims under OASDI are
h handled, see Social Security Disability and Mass Just.xce, by
¢ Robert G. Dixon, Jr., Praeger Publlshe.rs c. 1973..
) 4. .
’ ' - ‘39.\ b
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There are basically two tests which must be passed .in

order to be- elJ.gJ.ble for benefits: A ’ . -
!
Y- | r(edlcal test; ,

cesd ksgrk capamty/enployablhty\best

Before / the evidence requx.red for each test, 1t

'is important to

erstand the relevance of "substant:lal gamful —T

activity". ) o . "
: . A
Advocate Tip . : ‘

Fo/c hdp in proving duabo&otg get the ' '

' .. Handbook "Representation ‘at a Social Secunity ‘
- . Heaning: Focus /tﬂon Disability" and accompany-
\ ing §4im grom the National Paralegal Imtotute, . 2
e . 2000 P Street) N.W.,! 6th Floonr, Wuhcnqtan, D.C. ’
20036 D d"ﬁ. '




? A}

1 :
Substantial Gainful Activity (SGA) Te : N

. L]
4 v . e )
© e .

, : . v !

}axmngs, either at ‘the apphcat.lon:-stage or later, raise

Y

the quest.ion as to whether the ..clamlant s engaoed in substantlal .

gamful acL1V1ty . As already noted on page 22, if the claunant

2 is making over $200 a month the chancgas are high that«;uch an

appllcatlon will be informal ly dlsallmed at the Dlst.rmt Offi 1ce\ :

' . level. Koep in mind that the work does not have tc be full Lune
. o ¢ ¢ P
Although a number of crlterla are bUDpOSGdly to. e looked at ih
4
(.valuatmq (,arrunas, the rogulatlons state clearly that tXe amount

of money oamed is the wost J,moortant ane, as follows: .

4 ~

LY

eammgs at a mnthly rate in excess gf $200
would be proof that an individual’ can endage ,
in substantial gainful act'.'wlty, ,unless there
is proof to thc_ u.contrary, . o
. . eam:mgs at a monthly rate between $130 and $200
. " would be evaluated ‘together with other factors,
such as hJ.s medlcal impairivent, work hlstory, etc.,

..earnings at.a monthly rate below $130 would not .
. ] . - be proof that &n-.individual can. engage in sub- .
_.,‘ - e sLanu;xl ga:mful act1v1ty ;

N 0 [20 C.I'.R. §416. 934]

)

; S Onc except ion to the fu]e would be in the case of subsmlzod

amloyment.. The nost. obvmls example,is a sheltex:ed workshop situa-
’ ¢ N

& tion. Anou;er ‘wonld be a situation where there is a dlscrebancy

between the value of the services and the amount of the pay, or

@
-

. %
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extraordlnary anuunt of help fzun

| .ql . ’I.lz_ . g
(K mnu:ﬂthate\mﬁaclamant

:othei's in cbing" his wark.
1smashelt:era:1work3mp31 tlm,hisg'fomance.dmldbe°
evaluated and if it ompars 1y well to oﬁiefs éi)ux; ;

4

.

-y )

ﬂisabled) - .' , ,
| | Amﬁ\eremept.xmnﬂ.ghtbeaclmmant
_gg:mttbctm"s adee"brwxmmmn
‘:stmldhee:qaloredw:.thﬂleclmmt '

An alternat:.ve to fmdlng a claimant qmrolved in SGA,

o
:Lstoallcua'klalmr Penod ('IWP). 'nusmallowedmc.ases e

t possibility .

v . -

where the dudnhty remains the sama, w:.th little hope for

[ mpmvutmt, buttheclamantwantstoqo\towork 'Iben.ourage
-swhactxv:.tytheMmallwed 'Iheclmnunthasanopmrhmty

tosee1fhecansmstamworkact1v1tyforuptoa9nmthpenod..

vahexsablebodosé, @ttheendoft}\attmehelsglvenﬁxe
/.

usual 3 months te.;mnatlon period. Acocording tO't:he regulat:.ons,

9

e rs

By

~TWP can bagm as of tne aate of f;.lmg an apphcatmn, i

actuahty, 1f a person makes over $200 it is certam he wmld not'.
beqrantsda'IWP \Ifapersmnakes$130to$200,acasestmld

.~

benadefora'mp, 1fbenef1tsarederuedbecauseofSGA Once
¢ ' . 6




|
A
1
|
| I
a person is receiving benefits; and wants tf try working, it

, - would be well to have official sanction for'a Trial Work Period,
-0, * rather than report the return to work later, and risk being
f terminated for substantial gainful activitgz.

-

’ |
‘ T Advocate Tip - ' ‘

..Insist that an application be §ormally made,
40 as to protect appeal ugh,ta,

.. .muuaga,te the possibility of Aubudx.zed
L .V employment; -

. .{nvestigate the possibility that claimant
48 working against doctor's ondens or under
extreme pain;

..angue that a Trnial Wonk Period should be allowed;

. Anitiate appeal procedure 4§ claimant denied.




. ' - - 20 C.F R. §416.901-931

7

I’

-

Medi_.cal Test

i ‘ / _

The claimént must prove that he has:

L eeed nedically determinable phyelcal or mental im-
pa t which can be expected to result in death
z ) ich has lasted or can be expected to-last
. for a continuous period of not less than twelve
manths (or in the case of a child under the age _
_of 18 if he suffers fram a.medically determinable
- physical or mental impairment of camarable
sex/&;ty) . »

/ «
The sftatute goes on to define -physical or mental impair-
ment as: . , 2 ’
...an inpairment which results from anatamical,
rhysiological or psychological abnormalities
- which are demonstrable by medically acceptable
| clinical and laboratory diagnostic teclmiques‘.
The Social Security A&ninistration has attempted to intro-
duce a measure of cbjectivity into this test by publishing a Listing
of Igpaime!nts. If a claimant has one of those impairments to the

degree described in the listing, he is not only considered to have
ical test, but also the work"capacityl test.

‘ {

Cla.qnants who have an impairment or impairments the

eqmvalenﬂ\m' severity and duration to a listed impairment also
are autcmat.xcally eligible. This includes children under the age

of 18 who ;meet the durational requirement and are determmined, with N
appropriate consideration of the particular effect of disease N

, e t
processes!m childhood, to have the medical equivalent of a listed

..44'_.




A ’ -~
f‘ ' @
/| The rest of the claimants fall into the category that - oL

{ .

is less precise. Although their impairments might not be as

" severe as those listed or the equivalent, still it is enough,

when wnsidering other factors, to preyel/mt them fram engaging

in substantial gainful activity. Tt is those persons that must ..

also ,péss the work capacity test discussed in the next section. i b

Regardless of the degree of impairment, all claimants

must have a medical impairment, which is medically determinable,

severe, and expected to end in death or last at least 12 months.

The minimum: requirement in terms of medical evidence is:
#

..a report signed by a duly licensed rhysician; or

i N
NG C...a copy of. or abstract fram, the medical \,re'ciords of
....of -a hospital,....or other mublic or riivate
. agency; or . '
\\ . ..other medical reports, such as laborato:y fmd.mqs, etc.

\ : [20 C.F.R. §416.924]

\ ~ The medical evidence needed 'includes signs, symptams,
and laboratory findings, described as follows:

."Symptams” are the claimant's own de r{.ptlon of his
phys:Lcal or mental mpalnnent, \

. ."Slgns"‘are anatomical, physiological or psythological
abnormalities which are demonstrable by medical .
acceptable clinical and dlagnostxc techm.ques, y\

..laboratory findings are nanlfestatlons of anatomical \
physiological, or psychological phenamena which are- AN
demonstrable by the use of medically acceptable |
laboratory diagnostic tec}mques.

(20 C.F.R. §416.906] p

_45_




e

~ as follgws: e

-

The reculations expand on what is'needed in the rerorts,

~ - -

~ 5

~ -

..shall also describe the individual's camacity to

perform significant functions, such as the capa-

city to sit, stand, or move about, travel, handle
abjects, hear or speak, and

\

..in cases of mental irpairment, the ability to
reason or to make occupational, personal, c¢r
.social adjustments...

= - . [20 C.F.R. §416.924)

1

It is important to remember that a claimant micht not

&

have vne impaimment which is disabling, bﬁghavé several, which

together, are considered disabling. Thus it issextremely impor- |

tant to thoroughly explore—the claimant's medical history, and

nake sure that specialists in ‘each area of impairment make a rerort.

One impairment that is often overlooked by claimants,

Claimants somet;mes have long-standing psychiatric problems vyhich
in fact have c;eated job i;roblems » but have never been treated. In
addition, it is not @mmn for a person to react wi'th emotional
problems to the canbined stress of a physical disability, loss of
work, and no income. 4 |

Another aspect which is oftén overlooked, but has been
considered fevorably by the courts, is the subjective feelina of
pain. Thus it is irportant to explore the extent, frequency, and

depth of the pain experienced by the claimant, when at rest and

when engaged in activities.

--46_.

- physicians and advocates, ‘is impairment due to psychological problems.

t




Cbviously the physicians J reports must be very tho:.;ough.
Both physicians and advocates, should be familiar with the official
Listing of Impairments, and v‘rhenever possible, the claimént's -
mpalm\ent(s) should be fitted into that Listing or be declared
its equlvalent. and of course, the reports should encarpass all

of the 1nformat.lon outlmed in the regulat.mns

Since the claimant is not seerrby the State Agency team,

: . ' ‘every effort should be made to personalize the claimant in the
rew . o6s use impressions !
- .

gathered by the District Offlce in their mltlal mterv:.ew w1th
the claimant. It is Jmportant that the claunant and the advocate
both have oontact with the Cla.uns Representat.we in order bo -
reinforce the seriousness Of claimant's mpaxrments.

It is est.unabed that about one—thlrd of the reversals

made at the first appeals level (reconsideration). occur because

>

of additional and much more adequate medical reports. Updati.ng

* of medicals is extremely important, since the claimant's physical/ "

mental impairment might have deteriorated.

Pl




AHVOMQ T‘(‘-p o

..Get a full medical histony §%iom the a pl&cant
Look carefully fon evidence ofsimpainments othen
than the ones finst mentioned by the applicant.

Seche alt medical documents (§7nom hospitals,
physicians, and puuate agencies) are 4in
existence. ) P

the appucant'b medical histor
e Suppo 2. Vor )
ed Medical D&cjxonany on the{ Merck
Manual 04 Diagnosis and Thera hapy 80 as| To have.
a bellen ghadp of The, applicant's medical
plwblem&

!

Amange fon add.c,tconal mediecal exanunauom
..if claimant has not had ou2 very recently;
..4§ medical Situation has changed;
..4f he has not had a specialisi examute him.

Mahe suwre all the medical neports include:
...clinical and diagnostic findings, not only
medical conclusions;

..wﬂoluna,aon as to the existence of| the
Ampainment, its pnobabl_y duration, | the
severnity of the impainment 4in 5un¢>twm£
Zenms; .

..the prognosis bﬂ ﬂte manunem‘., 6011 ex~
ample, is deterionration occurning; |

.. .the type -of medication the applic

. laking, the effects it might.have on hu
functioning, as well as the effects, and
possible dangens of othm phoposed 5o)mus
04§ treatment.

..Secure statement from neighbors, §riends, and
family as well as the appucawt h.umselﬁ about
his everyday functioning.

Ty 2o have some dimpact on what is wiitten

by the District Office pernsonnel and 5oma)Lded
to the State Agency

-48-"
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Capacity test because they have met the medical test:

re

N R | A
1 . ! i
' . . .t

- ' |
...any previous--wn-}; he may have done

- - '\.,

, , w ' q2u.s Co £1382¢ (a) (1) u)
. , ‘ : 20 C.I.R, €416.902(b) -

£416.932-7 ‘
. { | e
Work (hlncitj Test
’ |
Claimant must not be able to do: . L -

.. .work cuamensur ate with any suchr previous work, in
- the amount .of oarn_mgs apd utilization of capa-
‘ cities; and ) o q #

’ -~

i3

. .cannot., conmdcrmg his age, educatlon, and work .
experience, cnagage in any other kind of substantial
gainful work which ex15ts in the national econany

%

" Three.groups of claimants are presumed to Have met thc worl.

—

. ...those who have a listed impairment;
-+ ¢+ those who havé the equj:valgnt of a listed impairment;

I
-~

_ ..children under the age of 18. .
Other claimants are denied b.enefits at the end of the medical test,
without recourse-to—the work ‘Capacity teét: because their J'mpair—
n?ent is slight. The rena:m.ng, pmbably about half of the claJmants,

. "do have nn;nlments which are- substantlal, but notr sufficient w0
© . fall into the "autanat:.cally elng.ble" group. Instead their im-

pairment' must be related to their work capacity. It is this
group'that':.is.mst likely to need an advocate's help, and it is also
this group of claimants that appears a}:'the administrative heariﬁg
level of the appeals process, ' '

3

Lo
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It might be useful to look at the o asnects to the * L oa I
. . 4__._/‘,,__,.’—'?‘ . \
‘ work capacity or cnmloya.blllty test and the proofrequited for
‘ each. W‘é}?’” - ’ o : oo
— o, .
— S ..unable to do. previous work or smul\ar work; and ! .
3 .-..Lmable to do aﬁy other work. - X . ‘
. . ‘Unable to do previous work. o . o '1 ..
. . 'ihist‘is the gasiest and most abjective \' t of the test. ' )
In 'ordens to prove "that claimdnt is tnable to do hlS\ pfevmgs
1 / - ' f
‘ . work, it is important to understand thoroughly what‘i jaob skills- L.
. . were necessary to perform that work and to relate the! functional) ‘
1] { ¥ ' A
. impairments to those job skills. Usually if one can| prove that \\ '
s -
. . the claa.nant cannot do his prevmus work, it is falrly easy to \
- . . [’ . ) :
prove that he canpot do an equlvalent job, s:.r_lce the SkllJ.S e
required would be similar. .. ' \ . . a ’
. " (
\ e _.Unable. to.do-an __X‘work . 7 |
T . It is cbviously difficult to prove((that a pefson cannot S .
[ ) ’ et
. do any kind of work. Proof is even more zhf}qult becali‘Se.of * p
? -, ' o '\ N .
language in the statute as follows: - : '\ )
)reaardless of whether such work exists in thf: o, -
. immediate area in™Which he lives, or whether
¢ = . ~ specific job vacancy exists for him, or whether )
: he would be hired if he applied for work. - o
) ‘Thus 1t becomes a h\mothetlcal -situation, rather than -
- a real one for the claimant. Vo _ E




R

‘cation-and work e:qxarlence;

" Thost nearly, fit that phrase, -as féllws.;

, ..."where an individual with a marginal education /

et . Y

The most ugseful ,phrase in the statute, as far as

plalmants are concerned is the one con51der1ng his ace, edu-

*

As a matter of fact, SSA has

-

spelled out in the regul?ztions‘ the 'kmd of person that would /

| . !

and long work experience (example, 30 to 40 yeall*s)
; limited to the performance of arduous unskilled -
physical labor, is not working and is no longer
able to perform such labor because of a 51gm.—/
ficant impairment or impairments and consider- -
mg his age, educatlon, and vocational ]packground
is unable to engage in lighter work, such de.— ‘
v1dual may be found to be under a d15ab111ty

[20 C. F.. . §416.902(c)]
LIt isa estimated that prabably 15-20.per cent of the
claimants couid be made eligible under that r;agulation. 6bviously
it is one that’advocates should stud;r most caréfully,. to see if
cliepts might flt that description.

If the claimant does not fit that descriptiom, then

other avenues must be explored. One of the most fruitful is the

psychological reaction of the claimant, both to his impairment and

. to his ~ca15acity for work. It is the intaxqgibles of motivation and

hope that 'nake the difference between a person who is able to be
employed again and one who is not. The advocate shoqu attempt to
get psychological testing and/or evaluation of the claimant as part®

<

of the process. . .




. , Another possibility is to get an, evaluation at Vocational

’ ‘Rehabilitation ser‘v1ces for the claimant. Although technically -
Vocational Rehabilitation servmes are available for each disabled

) applicant, it is w\:véll known that that agency only accepts for .
I 4 [
@ serv:.ces those w1th the highe.,t motivation and those who present = o

the lowest element of. risk. . Thus cha(mces would be good that the o LN

claimant would be rejected for those. training and rehabilitation 3\

+« Sservices. . i -

. ‘ A . - —_—

N , ’ It should be noted that legally the Social Security -

Administration has the burden of }igo}‘. in terms of proving that

. a clannant can work at another Jdr However, ‘that proof 1s . ) e
, o P —
usually met by listing three.jobs taken fram the Dictionary of ‘ -

Occupational Titles (DOT) ‘which the claimant supposedly can do.

The burden then rests on the claimant to prove he cannot do those ]
jabs.' 'Ih:\s it is important for an -advocate: to sbe familiar with ; E 3 '\\_ .
the DOT, so that when a job is listed he can check the joh con~ i L
tent and be in a betterf position’to prove claimant cannot‘ do the . T

* Another tack for an advocate when confronted with-a job

listing is to take advantage of the regulation that states:
3 %+ .1solated. Jobs of a type that exist only in very
. limited numbers or in relat.wely few geographic
) . i locations shall not be considered to be work
8 which exists in the nat.ional econony. .

{20 C.F.R. §416.902 (b) ]

B 5 ' .
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Note that an a.rgument which is not v1ab1e \1s that " the

appllcant has tried to get a job and there aren't any avallable—-

. th:Ls is not an unemployment program. PN
- T If SSA does came up with a job. that claimant mlght be

. able to do, an advocate should argue that nothing in the work\

\

experience or training of the claimant would show that he is \\\
- ‘ capable of performing those tasks and that he should at least be \

;allowded a perlod for training or a Trial Work Perlod . ) \\

\
\ TN

i N - Advocate Tip ,
.« T .+.Secwre a 6&&& work histony §rom. da,(man/t Lndudmg
. . . .the different types of jobs held;
.. how Long claimant has wonked at cack Lype oﬂ job;
.+ .whethen the jobs were Ak&lled unskilled on
R . Aemd- 4k4££ed,
...the amount of physical and/on mental exertion
involved 4in actually performing each type of wohrk;

..Know claimant's educ'wu'on and training;
/
. .Relate impainments 2o mw nequined Ain jobb,

.Be famifian with the DOT (D—(&tLOVlMy 06 Occupationat
} 'Titles) .used -by «SSA.

-

|
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e Lo L - L 42 U.S.C.E. §1382c(b), (©),(d), (F)
' . = L R 20 G. o 541601001-5q ) 1
o _ CHAPTER 8 S ) S
' THE IMPACT OF MARTIAL STATUS y
! ) \ X , .
' Overview JURI .

The deter'mination, of marital status is made vex\y early in
. t.pe applicat’ion process. ‘As a hatter of fact, the dete.mination'is . uE
" made before the claimant is given‘ar; anp.lication forn‘l, since there
is a different form for J.ndJ.V1duals, couples, ete. mce that b , " "
determination is made whenever the word "spouse" (or couple) is-

used, it’means someone who is considered married by SSA standards.
N ' N .
L

1 The Disadvantage of Being Married . .

.

A | * -‘

C Ib be considered married for pufposes of SSI lS deflmtely‘

a dlsadvantaqe. To cite two examples of hpd adults are affected. ' <

. .Two cllglble individuals lJ.v‘mg together can
' receive $292 per month whereas an eligible couple :
receives $219; . '

| . «..Two eligible individuals ban have total countable
\ resources up to $3000; whereas an elng.ble couple
4 -can only have '$2250. _ ‘

s : \ In addition, any person designated’ag‘a child loses that desigiga—
tion, because the definition of a child is an individual who is: |
i I

"o\ 7 ...neither iarried nor the head of a household; ad . .’

undertheageoleormdertheageonZarda . ~
student.

*

With the loss of child status, special exclusions are lost:
. .exclusion of earned inccme within prescr‘ibed limits:

: .cexclusion ¢ of one-th:.rd of any péyment received from
. an absent parent. -

-54-
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Who is Considered Married

¢ H

The following people are ‘considered married: .

oA couple ceremomally married;

. ..~ ...A couple legally married in states WhJ.Ch recogm.ze
: ’ non-ceremonial ocommon law marnages, .

: Y couple dete.rmmed to be married for purposes of
Soc1a1 Securlty OASDI benefits;

A ...A.couple found "holdmg themsclves out" to the . .
. ‘ conmnityashusbandandwife‘.‘ ’ .

It is dbviously the last categoxy that is the st.lc;cy one.

The regulations require that the apphcant shall be asked 1f

..he is 11v1ng in the samé household with dny un-
. related person of the opoosxte sex and-whether .
] the applicant and such other person are holding
.o themselyes out in the' cammnity J.n which they o
Y l . reside as husband and w:.fe.

AN

o

. | 1Z6TRR. s416. 10201 . ) )

% . A '
If the answer 1s "yes that statement :i.s‘L t)akén at face value, S

Y 4 . l

, smce, as the Handbook (§5500) pomts out 1t lS clearly to the

: . “applicant's monetanr dlaadvantage to answer “yes" therefore he !
. . U] -

Coy ‘ must be tell mg the tmth However, if the apnllcant sho‘hld eq

‘ "no" the DO is- directed to try to establish™a couple relatlonshlp {

¢
i i

through askmg a series of questldns as follcws o, b

»

...Bywhatnarhesare thepart.xec;krmﬁ\ . "

.How do 'the partles mt.roduce each other to others. ‘

\. Havlsmalladdressiedtothepartles. v ey

— ./»}
[ES—— -
. Ar—— M .
e e

~
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...Do any deeds, installment contracts, tax returns,
or other papers show them'as husband and wife;.

...If the hame or apartment in which they reside is
rentedormmeﬁbyoneofthan,andvmatnanes \
are shown on *he deed or the lease

[20 C.F.R. §416.1035(b) (i)]
The Handbook (§5520(C)) -lists other possibilities for
‘ . 1 )
proving a marital relationship, some of which are: S

A ...Listings in a city directory as husband and wife;
.. .Joint business dealings;
...insurance policies identifving one as the spouse of

o . the other;

.. .Church records;
.. .Bmployment records;

;o ...Birth certificates fog children;

. ¢ ...Bank acocounts;
...Wills.

Concerning how such zuswers will be weighed, the regula-
" tions virtuslly mandate arbitrary treatment of applicants:

. Jnless the informetion supplied in response to
the forego.ng items satisfactorily establishes.
_ that the parties are not holding themselves out ’ .
to the commmity in which they reside as husband
. and wife, they shall be considered husband and
. wife.

{

‘ [20 C.F.R. §416.1035(b) (2)]

- 1

° How to Terminate Marriage

5

Fr SSA to consider a marriage at an end, ‘there must be

a death, a divorce, an annulment, or & separation of at least six

-

months. « LT




3

. It is the separation of at least six months that creafes

the most problem for claimants. Until the six months period 174

! up, claimants are treated as if they/ are still living to‘gethc—;‘é,

although they arg not getting the benefits of shared expa\s¢75.

The situatior. pe s further cawplicated by a series of rules t{'xat
I

have been estaplished covering pos/51b1e mult.lple spouse s:.tua—

tions, as folJJrMs ! /'

/
/
’Llhe person from whaom the applicant most rece.ntly
separated is cons:.déred the spouse in any one
nth, unless claimant states intent to resume
llvmq with anothey person, in which case that

person would be oo 1dered the spouse; [/
be-

TR
’

i
...If a claimant se tes from a spouse, an
fore the six-month|period is over, llves
hold.mg out situation with another pers
spouse No. 1 is not considered married and gets
treated as an eligible individual. The. clamant
and spouse No. 2 then treated as a oouple,
“ Advocate\ Tip /rI
...1§ a client comes o before making an initial
contact with the D&Aflbg&t 0f§4ice, and he may be
in a "hotding out" Abtuft(on, he. Ahouﬂd be care-
éu,(’,ty advised about the onAequenceA .06 his—answesrns
2o, "holding out" gquesticks. In ddutw" since
th test 45 g§lexible and sub jective, it may be
possible to-advise the client to chajlqe the way
heland his companion conduct their aﬂﬁww 80
as ito avoid a §inding that\ they are "hof.d&na out."
\ |

{
J

) 1
] s
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CHAPTER 9 — THE INCOME TEST
Overview

Unearned Income
Income Exclusions
Deemed Income




.

22 U.S.C.A. 51387 (a) (1) (n),

. . §1382a )
‘ 20 C.F.R. §416. 11n1 -0
C.M. «12300-12429 !

CHAPTER 9
THE INCOME TLST .

! - 1

A "grandfathered" blind claimant c;a.n use the more .

liberal incame limit jn thé State Plan of October,

{
1972, provided he:

* * . .

...received 4axxid in Decenber 1973\‘in th;at State;

..has cont.u;uously resided in that State;
-

. .has been ehg,le_contmwusly"o’f'been

_...-—w'—'—-‘f’lne‘l'i?g"ible for perlods of not more than

e 1
. six months.

A new claimant or & "grandfathered" aged or disabled
- T -

~

claj.mant must use the income test dnJthe SS1 program.

. +

'Ihe over-all lmutatlén on countable’ \mcane is:

‘»n

..$458 per quarter for an 1nd1v1dual

H

€

..$657 per quarter for an ellglble counle.

,
»

Income is crucial in dete:rmining eligibi liFy. It is also ,
the key to determining how much the claimant wijll c;et when he is
finally eligible. This Chapter will focus on how incame is treated
under the SSI program. Chapter 12 Wlll show how a benefit payment

is determined, using the mformatlon provided in this Chapter.

~-58-
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‘Incame is defined as things of value which an md1v1dual

or ocouple receive during a calendar quarter. Since resources, are

also things of value, they must be distinguished fram income: Lo T
.ah asset on hand at the begirning of a calendar * L .
quarterlsaresource, Cw a

/ .an asset received during a’ calendar aua.rter is . - '
incame. . ,

As part of the "means test," all income nust be scruti-

mzed however, not all 1noome 1s counted. The formula is: ,

1 ' ""'—"'r’l—‘_ R, '
-/ ——Tomtable Incame: JAll Income - Income Exclusions -
] . 3 ) _' )
. : Indome of an eligible individual includes, not only his .
own mcane, but aléO' .
P ’
- . ...If an,adult, all incame of his eligible spouse or s

R pact of the income of his 1nellq1ble .spouse
(deemed ;ncone) ; -

Ifea child, part of the income of his parent (and
. thé spouse of his parent) (deaned income) . ,

<[20 C.F.R. §416.1101(a)} °

The term “"income" does not include: .- -

. . .Supplemen nedical insurarice premiums which is ., . -
paid by a third-party insurer on behalf of a tlaimaht; , *

‘ .+ -medical sexvices which are paid for by a third party;

...social services furnished an individual by a govern- .
mental or private agency; N

I ) *
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_ . . .income “tdx refund, if such taxes were previocusly - .
‘ ’ . -included as. incoms; o

Co " ...cath received fram the salg.of a resource as =
defined in the Act (it remains a resource). . ) ,

‘ . [20 C.F.R.. §416.1105-15] - ' .

z

" The rest of the Chapte:r." will be focussed on examining

’
t ’
.

w . detail certain topics: - - .

a /_’_/ ,:’
... .Uhearmed Income | t .

o

e —

-, ...Major Income Exclusions!
’ Yo !
. . . |
. . ‘ = 3 .
> A ” t e !
A

- n “
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- . : - | _20.C.F.R. 5416.1182(1)
| ' cu, 51231,\-21331

‘<
’ " D] .
. E A . j . 1.

: ' Earned Incame '

~

It is importaﬁt, whenever possible,’ that incame be con- .

-

sidered earned as contrasted with unearned, because of the greater

income exclusions for earned i isiSpart of the philosophy.

.
- .

of rewarding people for warking. .

_ Earned incame includes wages, net earnings from self-
: : = )
employment, and in certain cases, income from rentals.

L Wages

ﬂ ' /
[ . { [C.M §12316]

. Wages include a_l_l__l_' remuneration from employment, not just
.+ o amount .of money that thé claimant receives. Thus it includes

deductions such as income tax, the employee's share of F.I.C:A.,

health insurance, etc. It does not include::

...cash tips of less than $20 per month, payments
. made from retirement, sickness and similar funds--
" these are unearned incame when received;

...contributions by an employer into a health insurance
. or retirement fund for fus‘enployees and his share
l . of any, F.I.C.A. or unemployment campensation tax
' payments—these are not wages and are not SSI in-
come, because they are not avallable to the claimant.

. {C.M. §12303]

® -

Wages are considered income in the quarter they are received,

- Exceptionr if payment is deferred at the request of the employee,




~

N [

N N t

and the deferment would result in either: 1) eligibility, or

o —_—‘—__'_—a—_"_’__’_,,_i

allocated accoi:ding to when 1_the J—ShOtIl ave been paid. ]
.,Wm requlred 1s usually paycheck'stubs or a

wrltten statement fran the enployer.

\
. the claimant is an OASDI claimant; and the information given for

both programs is consistent.. - , -

.

Authorization for contacting an outsidé source of infor-
B . AY

mation is requiréd from the-claimant. If the claimant refuses,

the claim is denied. Once eligibility'begins, SSA computer records
. . of earnings and benefits (OASDI and Railroad Retirement Board)
and Internal Revenue Service recoi:ds are perio'dical»ly camared to

SSI program records. [C.M. 1 §12307(b) ]

- Net Earnings from Self-Employment
T : [C.M. ‘§§12318-12331]

The rules governing net earnings are similar to those in

OASDI, except for the gross incame limitation of SSI. Usually

- ' "'
the net ret.m is the basis for eligibility, but if the gross
income is above a prescribed limit, clajmant could be ineligible
. on that basis. Those prescnbed limits are be:mg establlshed

for classes of business. Unt11 these limits are set, SSA will

make decisions on a case-by-case basis [C.M. §12325]. !

. i
R -

Evidence is not necessary 1f

!

©

i

2) an i.nc/:rease in bengfit; -payment of more than $10, the wages are __——— |

©

~




" than the recdrds indicate; good cause far such a belief must be

@)

"""""""""""" “The usual docunentatmn needed to estaplish a pmjected

incame is the incame tax return filed for' the previous year, and
current records kept in the regular course of business. If .

. ‘ciaimant thinks the projected - income will be substantially less

shoun.
) ' “Once. earnings are projected for the year, an average

~

is taken, and a quarterly projection of earm.ngs is made “If
there is gross variation fran ‘the estimate, clan.ma.nt rust report

such change to the D.O.

Earnings from Rent
Incoge from rentals is usually considered unearned .
_ incame. However, it is eonside.red earnegy incame if one of the
following. situations occur: I
«

...a self-employed real-estate dealer receives rent
; fram property he is holding for sale; ‘

..-a self-employed farmer materially participates in
the production-management of camfodities on his
Jand and receives rent fram tenants;
- | self-enployed householder rents rooms or apart- L.
ments in his home and pr:ov1des hotel- type services
to his tenants.

" Note that in each of these situations, the person is per-

forming a service as well as receiving rent. .

-




20 C.F.R. §416.1120-1138

/ ‘ . C.M. §12335-12357

. Unearned Incame ’ " _ -

Unearned incame is all income (cash or in-kind)that is

not_considered earned. S

A

Ordinary and nec'ess;u'y expenses incu1n:ed in ;;etting the .-
incame can be sul_atracted fram it. For exampie, if a claimant gets
a settlement fram an aut® accident, the necessary legal, medical,
and other exﬁenseals are deducted, and the balance is considered

Y

‘unearned incame.

.

. The different kinds of unearned incare will be discussed e
below. /Alth.ough déened incare is also u}xean\ed inoome, because of - -

its complexity it will be discussed in a separate secteiop beginning

onbage 78. ‘Q _ —_
- ] ’ R i ‘ o

Periodic Payments

. [C.M. §§12341-47)

- v -~

v "~ The most common unearned incame would be social security

3

benefn;s, that is, OASDI. Note that premiums-deducted for the

~optional Supplemental MedJ.cal Insurance ur r Medicére would be

counted as unearned incane. Other penod.xc payment benef:.ts would ‘ / .
pe anmntles, vetetrans oarpe.nsatlon and pens:.on, workmen's ccnpen
sation payments; railroad retirement benefits, unemployment com- °

.
>
ooy |

pensation, private pension and.disability plans. :




I

‘Proceeds of a Life Insurance Pohcy

All of tpe réceeds over™ $1500 are counted as unearned

incame. The .amount er $1500 w111 only be counted ‘after "o

‘

deduct:.ng costs of the msured s }ast illness and burial expe.nses. )

\ .

b a
| ' N

Q ! ¢

Gifts
A ~[C.“M. §12349]

s

| Aglftcanbemoashormkuﬂ. Ifmkmd,ltsfalr

market value must be[ dgatennmed If 1t is glven on a ﬂ !

frequent' basis, it would probably be con51dered income. If given

s

. for spec1al odcas:Lons, birthdays, and annrve.rsanes, it could‘ ,

.

- fall under the J_ncome exclus:Lon prowsmn for mfrequent or

{ ) ¢
»
o .

Support and Almony Payments
[C.M. §12349.1) .

irregular incame (See’page 72). .

. Support means regular and/ox subsgtantial. ’éﬁﬁffibutibns in -
- ~
cash or kind vhich provide for same or all of the individual's

! , .
usual needs. Alimony is the allowance madé-bxa court to a spouse

in connection with a divorce action. 'lhe legal agreement in itself
. % f'
is not enough there must be proof that actual payment is rece.wed .

; J

/ e, . l-65- " .
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e [C. MX’ §12349.3) '

Feoo ‘ Inhentande meahs cash, other liquid assets, or any right

__,._Jn@erson‘a‘?[ or real property of the deceaséd to which one succeeds
m o«mersh:.p as a result of the death of ancther. The inheritance

is tot counted as 1mateun£111t becomes available for support. ,

4

|
Suppm:tarﬂMambenanGeNrmshedmCashormmm

, L [c. H. §12349. 3]
. \ -
Support..and maintenance are debenm.ned d:.ffe.rentJlx,

perxi.mg ‘on the hvmg sn:uatmn of cla.urant If claimant is f
dgflared to be "la,vmg irf the household of another®, the bene- '
‘f1 paynmilt level 1..> reduced 1/3, mstead of cpn51dermg such

con Jbutlons to be unearned incame. {See page 128). l-lcwever, 1f

/

aﬂysmesupportandsonenmntenance,orextherswrtdr

\
nmntename are provided, thén the f@J.r market value is det.erv
mmed‘ and that sum is oconsidered unearnad mcm\eU
“If it is dlff&cult to detérm.me faxr market value, SSA

provz.de‘s a chart for detenmnmg t:h%it value, for exanple. .per nonth,
shelter only 1s $20 for an mchv:,dual, $30 for a couple, food

(3 meals) is $30 for an md.wldual.] $60 forla ocouple.’
s - EEN /

Prizes ard Awards . ) .
.o ‘ [C.M. 5123?9 4] : — -

N All prizes and awards are generailly unearned :m;{xne '




S ' ' T . /
u ! . \ . -
If it is not in cash, the fair market va rust be considered.
R pd
Note: it could be considered an infrequent or irregular- payment t

|
and excluded frcm\ income (see page 72).

3_ \ , © . [C.M. §12349.5) . N
U : PenTtgl ﬁnqam that is not earned income (see page 63). SRR
/ is unearned :ancme‘,. Personal expenses (out-of: -pocket) can be .
. deducted from the unearned rental income. e o
SAPER L Co P ) LT : v -
‘ - " Dividends and Intérest ‘ |
/ ‘ ‘ [C.M. §12349.6) . —— ,“\ ) '
D1V1dends and interest are unnamed incame. at the tune ., ,

they became ava11ab1e to an “individual, whether or.not they #

actually received. '

. =

K Royalties ' | ;
[C.M. §12349. N | |
. R_ox arepaymentsto emlderofapatent
co_p“yri'ght. They are unearned incomé, unless part of a royalty- :
related trade 61' business. ' o Co S :“\\ |
[ i C o S
) Wotk-Related Unearned Income - A
' C:. §12349,8] |

These payments represent’ reimbursement for services
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. rendgred which are’ not. qonéidered‘ earnings. For example, "éay—
ments in-kind to a domestic employee, tips under $20 a month; ' "

o i . N
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. agricultural wages in kind; jury fees. T .
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- L : : 20 C.F.R. §416.1115-1185
o« oo .« C.M. §§12360-12385 . '

- Inopme B:clus;i.ons

N . © . \".'
- The two ma or inccme exclusions are: ; r
» The first. $60 per quarter The first $195 per quarter
- . of any incame, except in- plus 1/2 the rarmnder‘of
o come baséd on need. .-/ earmed income.
‘. . The c:hirt kelow lists all the exclusions, which are

T applled in the order ! listed, tc the advantage of the claimant: -

...Refund of Property or Food'rax&s
N

. .Assis%i Based or. Need o — i

. B ..Tuition and Fee Amounts of Grants, Scholarship

‘_*' - and Fellowships e

- . .Heive Produce for Personal "Consumption
I;mfreqtmt ar Irreqularly Received Income
' . a$60percaletﬂarqlnrterofmxearned
-y $30perca1erﬂarqua.rtexofeamed
Amounts received for “providing foster cave
...1/3 hild Support payments from an 2bsent Parent
.o .Smdent culd"Earmngs

"

: $60 per calendar quarter of P__nxmccme (except
° mcanebasedmneed)

—..$195 per. calendar quarter plus 1/2 the remainder
| of earned income -

' ...Blind only, Work Expenses
. .Amount Per Plan for Self Support of Blird or Disabled
...Other:; Fo~ .r Grardpm;ent or RSVP. Programs.

¥ parent
\ » -69-
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The rest of this section is ?evoted \T a brlef summary
of each exclusion. C ?

]
! Refund of Property-ér ood Taxes
[
[C.M. §1236].]’,’

Refm‘ds fram any publlc o mcy as a retum or refund of

taxes paid on real property or on food purchased is \excluded fram

income. Proof would be an official statenent- if none available,

,,,,, - !

DO mst contact the State or local taxmg authority for verifica-
/

I

tion.
'~

f
Assistance Based on Need \ \
1

[C.M. §12362] : \
Assistance based on need must be dlst.mgmshed frcm incame

based on need. . ’ 3 \

t
I f

|
Assistance based on need is regular payments to indivi-
" ‘ i

_duals by a State or local govermment (including Indian Tribes)

{
irv supplementation of SSI payments. The entire payment is ex-

cluded fram counting las income. Proof would be an officia\;l state—

ment, if the payment 1s not administére” by SSA; if not available,
a telephone contact to the State or local agency is sufflcxf.ent.
' Incare based on need is regular payments to mdlylduals

in need by the Federal government, such as Veterans Persioxlh Pay-

t




' ments, Cuban Refugee payments, BIA general assistance, or by . -~~~
private agencies, such as the Salvation Army, United Jewish Appeal,

Catholic Charities. No part of these payments is excluded, ‘but -

i

instead are subtracted dollar for dollar f{'an the benefit  payment .

| 5 s
Tuition and Fee Amounts of
Grants, Scholarships and Fellowships _
¢ -

level.

[C.M. '§12363)" :

Only the tuition anci fee portions of grants, s-;cholar-_
chips and fellowships are excluded. Any. portJ.or: which is used- for
general living purposes is not exélu'de‘d:: Any portion th.ch includes
payment for services to any past, presenf or future employer is not
excluded, for example, members of the Armed Forcigs, work-study
students. The educational institution itself will be asked to
state the amount of the tuition and fee.

Hame Produce for Personal Consumptiaor
[C.M. §12366}
X‘ The term home pro\duoe has- re.fer.:enoe to farm and garden

produce, e.g. vegetables, fruit, dairy products, etc. If it's

used for hcm—:-' consumption, or traded for hame con'sunption, it is o

i

ex;:,_luded. Even if some produce is sold for cash, it is not ocounted

- ' .
if the major portion of which is grown is personally consumed.




___are excluded-from consideration as income. ;
[ L]

However, if the claimant is engaged in a commercial farming opera-

< -

tion, then earned income from self-employment must be considered.

Infrequent or fnegular Income

>

[C.M. §12367] o .

e

Infrequent ot irreqular income is excluded fram considera-

tion if the total does not exceed $30 earned or $60 unearned per

<

quarter. Note: this total is the same for a couple as for an

individual. Incame is termed infrg_ggent 1f it is received less

often than twice a quarter. ,_ .

Income is Ate.rmed irreqular if& is unpredictable so k

it cannot be counted upon or b\ldget;ed for. -
. Claimanté can work sporadically and can occasional'ly

receive a gift without losing SSI payment or having payment ]

reduced. . : -

Payments for Providing Foster Care

R IC.M. §12369]

Al

Payments to an eligible- individual for a child placed

]

° H i
in his home by a public or private non-profit cim_l}_d‘_ placement agenrey— .

If the child is a claimant, payments to his foster parents -
for his support and care are unearned income to the child. ‘'They
are not incame to the foster pafent.




LTS

F

One-Third of Child Support Payments -

(C.Mv §12371) * - . .

s

An eligible child who receives sum*ort payments (or in=

. kind contrlbutlon) from an absent parent is allowed to exclude fram ;_..
con.sideration as income one-third of the myn‘ent - DNote that the ’ .\ ‘
$6C any income exclusion can.bé applied to the remainder. The ” Lo
other two—-thirds 1s .Sonsid;arec} unearned i.noome: ‘

2 ) 2 . Irregqular payments /i_n the nature of an occasional gift
) or donatlon not exceedmg $60 1r‘1 anv quarter may be totally ex- ,
cluded under the prov1smn relating to mfreaue.nt or J_rregular
income, s—lnce thls_ is more.favorable. ? '
Student Ch"iold Earnings - .
‘ [C.M. §12372] L -
To.qualify for the student child earnings exclusion, __t}_'lg .

individual must be: | ‘ o _ o T, )

. ‘ .a child under age 22, neither married nor )

L Wﬂ'
.a student re@ularly att;enqu c3chool designed
. ., to preparo him for gainful enploy:ment .

‘ The amount of tihe exclusion is $1,200.in a calendar quarter

*with an overall limit of $1,620 per calendar\}year.' o .- T
. . s 2 N

¢ L . é
> . . . - \ 1

a . M. L - o o
- , . . T
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$60 Per Quarter of Any Incame
This exclusion:f,SGIuJ_aA calendar quarter or $20 a month,
aPplies ;t'o';agy_ type income (earned or-unearned), ekcept income
based on need. (See page 70 for a discussion of incame based on
need.) Note: . the $60 total is the same for a couple as for
an lj.ndividual. . ! a - (l
7 Thé $60 per quarter exclusion is applied as follows:

.. If there-is-earned income only, apply the entire
amount to that incame; Coe

..If there is unearmed incame only, apply the
entire amount to that income;

..If there is both earned and unearned income,
"apply first toward the unearned income; any
amount remaining is then applied to the earned
incdme. : . L

Earned Incame Exclusion
[Cc.M. 5152374] T
The intame exclusion of $‘195 a quarter ($65 a month)

plus cne-half of the rew;hlglmme, is_applied only to an

A
-‘r.x\ PRI ¥ i
ned. income. “The dollar amownt of the

eligible individual's
exclusion is not mcma# when both an eligible J:.pdividual and

his eligible spouse have earned income. The amount fdr the -
period of the quartér applies whether one or more than one member _

has earned income. ‘




i “ . \\ ’
L S e
g ' ‘ \ ; , :—”_T—-—‘
RN ., - Vork Expenses of the Blind " ) e
- : F N
\ '[c.M. §12375) o b N :

Ordlnéry and necessary expenses reasonably attnbt&table

.\

to the earmng of income are excluded frcm consideration as  \ ‘ : <
income. If an indiyidual has a spouse eligible o;? the basis \
of blindness, both are eligible for this ‘income exclusion." . \ o

. . Prior approval of work expenses is needed. The actual 1

! amount excluded is the amount that is fmally expended for the o

I work expense. Records of expe.nses rust be kept. f

12

" Note: A "grandfathered" olJ.nd rec1p1ent may still

e s

i Lozt

remain ellglble far work éxpehse exclusmns penmtted under the

old State Plan. {
. , ! . >

{ 1

-Amount for Self Supf:ort of Blind-or Disabled
{ * 5 e. . “

¢ ' '_ . [COMO 4512378] 4 : -

»

+

Incame, wheth'er’earned or unearned, of a blind or ™"

I N - . ‘ 5
disabled recipient, may be excluded if such income is needed to- v

fulfill a plan designed to achieve self-suplpo’ru Cond.ltlons '

t;o'r application of this exclusion are:
S

v

...the individual's plan must be approved °

i © ...the plan must contam spec1f1c savings, goals

. and/or planned disbursements of funds for the

" designated cbjective, and the period for
T e .achieving it .

o




(]
T

) e -
. ’ h \ o v )

DR ’ ﬁlan must provide for the 1dent.1f1cat10n
: [ and Segregation of the money and goods” being
- accumulated and conserved, if any;

..the plan must be current,

. | RS
+s+the individual must be performing in accordance
with the plan;

L ..there can be no changes in tfhe plan w1th<>ut
prlor approval. .

[ . The maximum time penod for a plan is usually 18 nonths,

-finder oertam conditions it can be extended another 18 months.

Note: A “grandfathered" blind or disabled recipient

w!nlsconservmglmmeandrwourcesurﬂeranoldStatePlan
%

. . "can continue under that Plan, subject to the time lz.mltatlons in
t}mtplan,andmttoexceedthetinieiﬁnitsmtedabmre, ’

If a pian is abando;xed, or fails for any reason and ¢
is not replaced by another plan, the conserved funds become
countable ‘resources- available for the individuél"s suppert, if
N , carried over fram-a uprevious quarter. A current determination of
counéabl,e incame and, resources mst then be madel . |

\\ . Othér Income Exclusion ' S
' Incame fram the Retl.red Senior Volunteer ngram and

Fos.ter Grandparent Program, or <1mlar prograns funded under ¢ ’

the "Older Americans. Catpu:ehenswe Services Ameniments of 1973"

©are excluded frcm consideration as mcane

\ f
" .
.

4
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Note: if a disabled 'person works in one of the programs, .
his income would not be counted; howe"er, his Egrformance could -
I s L
. ‘ k . 5 . .
still be evaluated in terms of whether he was still disabled. .
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md.l.va.dual It occurs when: ¢

‘tionable. -(See Chapter 8) SSA is thus in a position of da'na.nd ‘,-"

\

' - ; 42 U.S.C.A. §1382c(f) (1) 2§
' N 20 C.F.R. §416.1185 :

C.M. §§12400-12429

Deemed Income - -~ ' o

_Deg_rm ofincome is attnbutug incame to an el;.glble

individual, even if that incame is not actually available to that

s
I

--7an eligible adult ig residing in the same. household
W1th his ineligible spouse; or . i .
/

...an eligible child under age 21 is residing-in the
¢ same household with his parent(s) or the spouse
of his parent.,

Deemed incame is unearned moane, and is subject to only

4

two income exclusions: ’ 4

..the $60 per quarter any income exclusion;

g .the Self-Support Plan for the blind and the dlsab‘led

Deeming dqes not occur in two situations:

frcm mehg:.ble chlldren to e llg le chlldren, or

. .from ineligible children to el:.g:l.ble ts.
'I‘hetheorybehmdﬂ'nedeemngconcept is that persons re-

o

lated by blood, marnage, or adoption, who live togﬂtl’xer as a’ b L

—

family unit, bear a responsxblllty to each other to share in-
come ard resburces However, bécause SSA defines "married”
those persons who are notlegally man::.ed, that rtheory is qum-— !

- 7 '
ing suppst money fram persans who hiave no legal cbligation to

L




° {
support. - For‘example, an eligible child lives with his mother,
who is recelvmg welfare benef}ts for herself and her other
children. A man who is not the father of the chlldren llves in
“the_household. SSA determines that the man and. the woran aré i
A.aﬁ: ,';bolding lout!” situation and thereforé'narriéd for purposes of
( | v . .

SSI. .If his income is not considered when 'cc'xrputing‘the AFDC

°

grant, :@: can be pénside;ed évéiilahle for the purpose of
"deeming” to the eligible child. [C.M. §12413]
Since not all incame of the ineligible individual is

"deemed" available to the eligible individual, a complicated .

protegs mist be gone through in determining how mch income is

« " N N N N
deemed. The process differs,depending on whether the income is

-

_deemed to a suﬁouse,"to a child, or to both a spouseoand children. .

4
Before going through*that process in the three situations, ity
\ .
is mportant to understand what mcome of the J.nellglble P . |
o ; - ’? [ ‘i

- individuali is excluded from’ con51de1;at1.on.
. Do

- \ Y7 Income Exclusions
PR " [C.M. §12402 (b)) ' N L

““ Certain inoome is not counted for deeming purposes:
-, ..ocgasiqnali benefits or personal serwices; . N
. ..income received as a representative payee; . |

-4
.. iredic_:g,l,,or‘socialmsewices*,} ' oL \

-4

o -~
.
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7..court ordered paymerits for persons not in .
¢ hold;
\ !

..theeamed:.maneofaclulduptoslzooper‘ .
quarter; -$1620 annually (unless used to meet:1 \
=fanu.ly 8 needs; [ ' - . :

f*‘“""’“”"’“wfw”% pa mﬂ tenm:\.m;' welfare payments or the/ , . /I* :

...any portion of a grant, s c:}’xolarslup, fellowship o
usedtopaytheoostoftm.tlonandfees, . -

. .amounts received for foster care of a child who ‘
is not’ elig:ble. \ . _ - // ;
Mwslgnus value. of food stanps . /

- /

.. .refunds of real property or food. taxes, - C N

. income actuallgltset jszde_for an approued plan VA

for self-suppo |

. ; \ L
' Deeming to a Spouse ,
. ! i ’y ,
: ‘ [C.M. 512404] . o . C

3

'Iheprocess for deenmgmoanetoa spouse is as follows ]

deterxm.ne the moane of the ineligible sponse, o
llmmate the -income exclus:.ons, 4 o : o

+ ...from the ’ tract $195 per quarter ‘

tocover’workexpenses\ SN

...subtract the follow:mg amounts that the J.nelJ.gJ.ble . S
v spouse is allowed to keepg e N
..$219 per quirter for the mel:.g:.ble spouse; e
..$195 per quarter for each mellglble chJ.ld, .
, .1esshlsqomtable1noare .ot s’ ‘




s . : ) \ ‘ l
o ‘ ,The amount that remains is considered unearned income'’to

°

the eligible individual. . . \

] . \
. - \ \

Deeming to a'Child \
[C M. §12408]

A chJ.ld, for purposes of deenmg must be under\age 18,

'\
or between the ages of 18 and 21, not marrg.ed, and not—heaa of
\

T a householda 'I'hat‘ chJ.ld must be living in the same househoild with_

-

par;ent (or spous}e of such parent) i

. ‘ The dee)u.nq process to a chJ.ld 1s as follows:

- ine the incame for the. calendar quag:ter o}
the fineligible parent(s); . ; \

_ «..do not count the income exclusio{r_ms listed above;
. " \ ‘ \ .
. ..fromf’ the earned income, subtract $195 per
to cover -the expenses of earning the incame;
only one deduction is allowed, even if both parehts
are workmg, . . r
I
..subtract the amounts that the ineligible menberg
of the household are allowed: to keep for their .
own needs ’

$
...$B57 per quarter for two parents,
...$[95 per quarter for each mellga.ble
child- (reduced by the ano\mt of‘ ‘income
o)

|

| |

.$#38 per quarter for one parent; , ‘
\

|

l

F each chJ.]d) ‘

L8

The ‘amount that remalns is oon51dered unearned cnlne to
., < ;

if | L
v - , |

, . B
5 ) ! ‘
- L] S "
\ . .
I - N '
.o
’. ! : * I
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—

_and one_or more eligiblé

Deeming to a Parent and Child

[C.M. §12415) . "\
LU . ' \
when the houseliold is* congosed of an eligible parent, | .
—— . 'g’.‘
. to \
ldren, the ineligible parent's o \

‘<v

J.ncon‘e is. deened to all eligible md1v1duals in the household ag

...from the earned income, subtract $195 perf ‘quarter
to cover work expenses; , ’

.o subtract t;he followmg allocat.xons

...$2’19 per
...5195 per

»

|

...determine the income of the ineligible spouse/varent;

...eliminate the income excitisions;

The amount remaining‘is considered unearned income and

-

| 0
: .
! %

.

quarter for the mellgn.ble pouse/parent;
quarter for each ineligible child.

i N ‘ - ’ ¥
divided among the eligible. parent/spouse and the eligible children.

Each ﬁérs/én*i"s’ allowed the ihcome exclusions noted previously.

!

/
-82-.
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42 U.S.C.A. §1382(a) (B); §1382(a)
- . (1) (B) ;  §1382(a) (2)
A ‘ (B); §1382(g); §1382b; §1382
20 C.F.R. §416.1201-1266 '

i CHAPTER 10 ) ; :
= < ° - . IEEF Y ..
) T ISOURCT. TLST | . _ ' .
{C.M. §12500-12676] .. .o
' Overview - -
.b . ) N f P i

< ‘-

A "grandfathered" 'claimant can use the more liberal s

%
o . M

- ———,-msew%:e&jmit—in—the—ﬁtattrﬁlmréf*()ct".‘fl!)??‘proviqed he:
- ,

o

...rcceived aid in December 1973 in that State;
- % RN

..has continuously résided in that. State; ) . -

2
...has been eligible continuously, or beers . ‘ e
C ineligible for periods of not more.than :
. six months.

L)

A new claimant must use the resource test in the SSI

Program. The over-all, limitation on countable resources “«

is as follows: ‘

...$1500. for an individual;

- " ...$2250 for a couple. ) .

o
. . .

"

Resources are things of value, such as cash, a hane, and a

.
| . <

car,” Since.there-is cbvious overlap with the"term incame, the
diffcrénce is that a resource-is what 4 claimant has at the b_egmmr_rg ¢

qf a calendar quarter, whereas income is what is received during

M
4
3

a calendar quarter.




.
. +
.

. Resources include not only the respurces of the claimant, but

also resources dee,med‘ to him, as follows: .

...if an adult, 411 the resources of his spouse;
- ...if a child, part of the resources of his parents.
Although all resources must _be‘scruti.nized,' in order to sat=

»

isfy the means test, not .all resources are countéd. Claimants are

allq,ved to have certain basic necessities,: such as.a hare,” a g‘ar,
. . . N :

houschold goods and personal effects, etc., all within ldmits. The

¢’ . . .Deemed Resources;

.

&
‘2 basic formula for the resource test is:

y
-

o
[\

[ Countable Resources: All Resources - Resource Excliisions

Even if a claimant should have countable resources that are .

<

over the allowable limit, he ét:.i._ll can be made éligjble. An advo-

e

cate can be very helpful in disposing of his resources in "the most
advantageous way possible. It is also possible for a claimant o

'begin to receive conditional pal.rments, if he agrees to dispose of those

- = d -
excess resources. -0

0"
5

In order for an advocate to be of most help to a claihant,

o

it is important the he should clearly understand certain issués. Those
. > ‘ .o - ) .

are ‘discussed in detail in the following sections;

. Liquid vs.Non-Liquid Resources;

..The Major Res'ouxe_e Exclusions;

. ...What to do About Extcess~Respurces.

© -84-
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o ..Aduoca/te Tip KR ~ *

“

.Be familian with the old State P&m negaﬁdmg
nesounce Limitations;

h d
LY

..Check to see if a c,t’a,(mant would do betfen
under the d&d. Plan than undvt the SS1 Lum,ta

<

can bg"converted 1nto C,ash within .20 worklng days. All other resources,

-

such as real and peréonél property, are considered non-liquid. .

"It is mportant to know the difference because a clal.manE o

~

can have many more non—llqtnd resources. There is only one exclusion

allowed, against liquid resource\s, whereas there are several exclu-

- hd -

3 b .
signs permitted of non-liquid resources. (The'major resource ex-

clusions will be discussed dn detail in the next sec\tion._) - The

amount- of liquid resources which™a claimant can have is also critical

-]

in decifling how to get rid of exce®® resources, and in becoming

. eligible for conditional payments. }'n:}'s will be discussed in the’last

v .
a2

section of this Chapter.) ) o

Some examples of a liquid resource are:
...Cash. and checking acoounts; ‘ :
_...Savings accounts;

.. .Pronissary hotes;

da
2

tion.
Ll ] . “ ) . v
Liquid vs. Non-Liquid Resources > i
. . M . v \J .:
) ] . — N
A hmml x:esource_‘ls—cash ,~or-a —ﬁnanczal—&nst:mment that— -~




.

. .Mortgages;’ L . \ -
. .Stocks; ’ o ) N

N - - . -

. Mutual fund shareé; : -

Mun1c1pal Corporate ‘and Goverrment Bonds;

‘o

..WU. S Savmgs Bonds ’ -

Pre—pald bumal oontracts. that can be converted
into cash; , -

...Trusts, if the cla_unant/smuse/parent is the

y ¥

-

- that bond would be .a non-liguid resource.

J to cash;

ereator-of—-the—trust:

‘ {c M. 55{251%125221 -

1
1

The crlucal- issue is whether, Lhe resource can be convet;-

(

ted into cash within 20 days. For exaxrple, a pre-paid burlal con- .

tract that is irrevocable would not be considered a resource at all.

Certain U.S. Savings Bonds must be held for a ce'rtai‘period of "
'

'time; if that period of time were fore than the 20 working days, e

*
Sem. examples of a non-liquid resource are: o

4

‘., .non—ﬁusiness rcal propei“ty: )
0 7
. .business real property.

- ~

personal property which is not read1 lv cnnver\ted

©

. k]
s . .financial instruments which cannot be converted

“to cash within 20 working days.

-

Thus the applica-

Dhopnentation is required of all rescurces.
- f A

tion px:ocizss_will. be expvedited if the c]aimant«producesfas'_‘nmqh_pj;uoﬁ,

as possible as quickly as pgssible.

suffice.

The word of the claimant will not

o 3 -~

—86— 1




A . \ i :
[y i ?
° M 4 - ~
Co g Major* Resource Exclusions - cL
\ - - . . .
’ " The mijor resource exclusions.and their limits are listed - ‘ .
- ' in the chart below. ) ) : B P D
) ‘ v ‘cﬁ\ . - y ) M .. 3 :
- R‘ o o ] }: ’ ) \ , \ " -

§ . oo o ' R oL
e RESOURCE®® . - 4 " LIMIT . T .
. ’ * A\ ! o
. .« .Haome : i + Up to $25,000 ($35,000 . - -

- S ‘ ", 3n Alaska & Hawaii) )
9 R * - . * . : . |
. '.ousehb'ld"(mls“érﬂ“‘”"' —>Up~to $1;500 :
) personal effects . . e - b
» 1y . . : " s ‘
Aut:amblle . xlbtal].y Excluded T )
- ...auto used for medi~- _ : ¢ o |
. R ) t.reatment; o, -, . |
T S . |

B ...auto used for em- Totally Excluded
A N ployment . o ' ¢
) ..auto especially . Totally Excluded e,
equipped for the e
+ disabled .

. " - . - ) i
- . ' ...auto for. general use - Up to $1,200- i
o 4 . ) < - ¢ o U ° e PR
Y .. .Insurance ’ . ) L= ‘
: . .burial msurar‘c-o Totally, Excluded . : a

- ' .,.temi life insurance Totally Excluded

..other life ifsurance Up to $1,500 total face value

) Lo .Resources essential to Determined by DO
self-support - v b
’ N ’dﬂfv; -
P ’ .- *Resources necessary to Determined by DO
Lo fulfill an approved plan -
X - " for self-support

.
s <

hd 4

...lard held by’ Indian Tribe Totally -Excludéd: -

...Stock held by natives of ./ Totally Exciuded
v ° . Alaska v

L ": -87~ X ¢
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. If the claimant should go over the limit in one or more . Lo

2

. v ] : :
resources, "the amount,that he is oVer can be applied against the - :

. overall cintable resorirce limit of $1500 foran\individual and \
2250 far a couple. ' ' ‘ : ‘ R
: #2230 far a coup, E N -
.. - EXAMPLE: Al has household goods and personal effects -t

' - worth $2000 and has $1000 in a savings account. <{He
- has no other countable assets.) He is $500 over the ‘

household goods and personal effects category, but :

. ; _ this, when added tb his sdvings account, amounts only
- to—$15005-which-he-is—all ~to-have-in-total -

. countableg resources.

— - _ If the !laumant should go awer the -overall limit of
" $1500 for -an irdividual, $2250 for a oouy;lé', it still might be
possible to be >Ugible for.coxﬁitional_pa‘yments, .pending dis- | ‘ IR
.. poéarl of the excess .resources. (See pa‘gf’e 107) t, y -
. In t.;ime rest of this section, each of the major resources

.

. exclusions is discussed in greater detail.

»




‘ \ » ¢ *
- ) - ~r "
- N * “\ ¢ [% -
- MY - : - me }m ~ ‘ ‘ _
. [c.M. §12565-78] ¢ Cel
A Def:.mtlorr Any shelter .m whlch the J.ndlvz.dual or spouse
with whom the *individual 11ves has a hame mrshxp—n;'xteres,t and—

A MR

- which is used as'°the prlncz.pa;l. place of res:.dence. The home may
" be either réal or pérsonal property fixed or. mobJ.le, and located *
A

. on land or water. It includes the bu: ldJ.ngs and land, houses,

oooperative and condcmmnm apartmenj;s, moblle hames, motor hcmes_,__

G

N

and houseboats are exampJ.es of quallfylng homes

Value: The value of such a hane can be excluded fram
consideratior as a resource up t $25,000 ($35,000 in Alaska and
Hawaii) The lmutatlon is the same for a couple as for an

J.ndlvz.dual If the hane is worth more than the limits stated,

— 4

+ the excess wouid oount trmard the overall resource lnm.t of $1500

for an individual and $2250 for a couple.

v

Note that if there are other’ owners in addition to the

-individual or couple, the excess would be divided among all owners.

- Other Property: Real’ property, inclwding farmland,

associated with a hame, is'excluded from being counted as a resource

to the .extent it is below the limitation. The only recmirement

-

is that the real property must. adjoin the plot on which the hane

is locatéd. 5

-89~
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.

Busmess and Nonvbusmess Property: If a hame property

is also a place of business or a farm, any property related to ,
9 ,

that actw:.ty is pa.rt of the hame prcperty for parposes of the . .

«_ home exclusion. If there is other: non—busmess actlw.ty conducted -

A

'ux ~the home pWW~®WMWV non-liquid -
resource related to that actJ.v1ty is part of the home property

R,

“for purposes Of the hame exclusion. Add the market value of ,

L} . ; . <

personal business “iﬁgoperty (equipment, machinery, etc.) to the

L d

eufrent~nafkee~velue”~of»~ﬂ‘xc—hum real-property-and-campare wl‘ih .

b
* the limit mentioned above.
> T Ve

\

\

.

.
iy

A

Doctx;rentation :

Documentation reqixired is the tax ¢
assessed value' as stated in a tax bill, in the casé ‘ef‘ teal property,

or a current registration document or a title, in the case of, per-

&nal property “such as a mobile hame, . \ ',' L I

. o g~
. IftherelssomereasonfortheDOtot}unktheproperty. B
> b L[] "

is underassessed, further ,mvestlgatlon is in order, and possibly

- 4 higher market value could be assigned to the proverty. - ‘- » ]

Hame Replacement Exclusion:

A hame can be ‘replaced “if ’

v sold or damaged with another excludable hame without counting the

Yoo . e o
. proceeds of either the sale or insurance as ircludable resources .
- Y | ? . -, -7 ' - 1

during that replAacement' peried. The proceeds of a sale are ' -
. exi\:ludw_for up to 3 months; the’ proceeds ‘of an: insurance reim- _ ’




B o ST e - ’“"’_7 T
j' X t- . A\ » ' ¢ .
. - . ' : . M f b ~
t . ~ _ . ° '/: ; ] ) -
| . . . ’ \ . . ™ ® . e g ) - )
4 1 bursen'ent on home loss may be excluded fran resources for up, .
to 6 months on real property (3 months on personal property) '
The, pmbeeds afé defmed as the net payments recelved BN
- . . by the seller after satlsfactJ.on of all actual encmbrances and i ; o
e sales expehses. ( ,'“ J '
. ‘ A home replacement perz.bd camot ke extended hadever,
. note that the replacement can be considered as occurrmg when
—— paymentis is made or contracted in wrlt:mg to be made for a ) ’ ‘
. ¥+ r iR \.
, .. substitute hane or for hcme repaJ.rs. . . -
\l : - Vhen the replacenent penod ends, proceeds in excess
‘ of payment nade or contracted to be.made must be' conted as [
= . resources as of’ the quarter followmg the quarter in which the )
proceeds were ongmally recelved. And, of couxse, mtﬂrest ' ‘
recer\red on excluded pu:'oceeds counts as unéarned mccme
A - S .
. : ‘ N . . ) . \‘ ] \\
. . AduocatewTJLp . ) e ) _' '
o . .. 14§ an applicant owns a home well in excess : '
¢ . 04 the market value £imit, he may have an T o
. ) actual- equity in the home which is fan Less oo R
) because of mortgages on other Liens, 14 - v
- such a person wants’ to berome eligibfe fon . _ .
+ _ the SSI program, he may wish to sell his ; '
" eurrent home, and use Ahe net proceeds 2o ‘
purchase a: home wluch i8 within the market o P
, vafue Limit, . ‘ ‘ ,
‘ 2 —91—‘ \ t ‘ L4
. .
et I RS 1T AN S L
CERIC. - - L g b
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Household Goods and Personal Effects - 7,

‘\- . L \\‘ . N MY

.[C.M. §12§80- 90} :
- Def:.mtmn of ){ousehold Goods: Household gocﬂs are all

personal prppe.rty custnnanly found. in the hcxne &nrd ‘used in

A Y

89 .
cormect_xon with lhe mamtenance, use, and occupandy of the’ premi-
'nus encatpasses J.ters necessary For an ade,%;uate smhdi.;é

of sustenance, accumodatlm, canfort, n'rformat_xpn and enter-

Tev v

~ .

Ta

Te

talm\ent ‘of ocoupants and guests. This mcludes, but not lmr.ted
R

to: fumlture, furnlsh.mgs, linens, household appllances, carpets, .

dJ.shes, cooking, and ‘eating utens11s, telemsmn sets, tools, etc e

Definition of Personal Effects. Personai effects are )

v

T ~fon-liquid personal pmvperty wlnch is worn or carrJ.ed by ah

ux:hv:.dual or has an intimate relation to hun such as clothmg,

jewelry, personal groamng artlclés recreat.xonal equn.pnent,

nusmal equiment, hobby lfam, etc. ., - o

~2% _\.

' Value: The value of the householu goods and gersonal

effects which can be excluded ‘from consxderathn as a resource 1s

$1500. This is the same for an 1nd1v1d‘.1al as for a couple. '

4

If the value is over that figure, the excess can be counted
against the overall resource limitation of $1500 for an individual,

’ !
$2250 for a couple.




unless the claimant has 1tems of unusual. value, such as expenswe

2"

chma, 511ver or glassware, art works., expens:Lve carpets, anthues

helrloars, Jewe]ry, furs, etc If the mens of unusual value

l - -

are worth more than 9500 t:hen each item must be evaluated,

gether with any large app;Ll.lances or .major fu.rm.tm:e pleceé In .

ly L) »
.

each instance the current market value st the amount to u'se,

_' . Defmltlon. An autamobile ois any vehJ.cle owned by

‘ transportauon

rather. than the re lacement lvalue. o, :', 3
: \ Advocate Tip' ~ 5 ]
..One wedding unrq and one engagement ming ' -,
are toti excllyded §rom condideratioh .
) ! «s a resounce. | So ane items required
< because 04 an individual's vhysical
. condution, e.g.), \ wheelehains, hospital .
beds, ete. e
T
. Automobile :
e - [c.M. §125901

’

the elngb_J.e mdlv‘idual or person whose resom are deened to
the eligible iywdividual which can be used to prov:de necessary

boats, special types of vehlcles such as snowmcbiles or animal drawn

¢ 4 3

vetucl&s. N © .o o> .
\ \ * . . . (:
. N,

Exaxrples, in ade.tJ.on to an autamblle, are trucks




P -
< . 4 -

- ) Value:, 'Ihe value of a vehicle can be totally eicclude.d

e " if used for medical treatment, for employment, or if specially
‘ N eqmpped for a handicapped person. If the vehicle does mot fit
.- ,\\“'. o . oné of those categories, it is excludgxm to"a value of $1200.

\\" . If the veh:.cl‘é is valued at.more than §1 00 the excess can’ be

a counted against’ the ‘overall lmutatlon of $1500 for an mdlvr-

< 0" . Qual; szzso foracouple. . _ ' Lt

o
* an indivi
- - : [

Sluded as necessary for self=support or as- necessaxy to fulfdill

o ) of vehicles: Only one vehicle is allowed for -
duél and/or a couple.’ An additional vehicle may be ex~ -

_a plan_for achieving self-support. If the individual(s) own
* ‘more ‘than one vehicle, this exclusion .plies to the vehicle of

s s - - . : . .

1 )
greater value. S !
B -mmcutentaéim:-mamtatim—deiaexﬂsm the-use~of—the- — —
. - g ' . . ] . ©
) vehicle: . e
. ...for medical treatmént, car 1944:be used at least ' . ,
S four times a year for a spec:.f:.c or- regular
medlcal ‘problem; .
. ¢
. .for employment, car is presuned to be used if-
there is income frem work activity in the house-
" hold; . ¢ )

. for spec:.ally eqmpped vehicles, any mth:.ca—

tion of the vehlcle for a hand:.capped person is )
~ sufficient; , ~

.to establish market value, the Red Book is

generally used. .




Advocate Tip «~ ’
‘ . ’ ° © . ) . - i i
. "t ...Sd{nce all SSI1 appﬂicanté are cdther aged on

: blind on disabled, it shoubd be nelatively - \

" easy to prove that the can is needed for @

- .7 medidal’ thoatment and is therefonre excluded

Ty . negandless of vatue, ALL one-has to prove

' © is that. the éar is used on the average at L '
Least foun times a- yean to oblain medd{cal : "
theatment. ¢ . :
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Life Insurance

[C.M. §§12620-34] . 3

The amount of life insurance wh.u:h an eldérly person carries .
. can be a prablem, since that generata.on of persons had a strong belief.
mtheneedtobeheavzllyinsured 'mus it is mportanttounderstarﬂ ‘e .
' how SSA evaluates life’ msurance pollcles. o .
, . Definitions: Cermm definitions are mtportant in unierstarﬂmg
how to evaluate po!1c1e5° '

\ -

...Insured: the individual .upon whose life a pohcy

is effecuve, .
Beneflca.ary the individual who receives the m:mey ©
& : uponthedeathofthemsuredperson,

..Owner:- the individual paying the ‘preniun on the pplicy:
..Insuree; Campany vhich contracts with the owner of - o
the policy;. !

...Face Value: the‘basic death benefit or maturity
amount of the policy stated on the face
of the policy. 'nusmaybedecreased
by loans. It does not include dividends,”
and speca.al provisions;

...Cash Surrender Value: _The amount which-the insurer will
pay upan zancellation of the policy
before death of‘?tatunty This

- value usually increases with the
. . age of the policy, .and’ decreases
- : when premiums aren't paid or loans
are taken on the policy.

.Y
.~‘n
P.—




. . ) e 7 l ‘6 \
. - Value: The following life insurance policies are totally

. excluded from consider‘a'tion as a resource: ’ : - .

..all term msufance p011c1es (there is ng cash
rsurrerﬂer value) ;

..burial msuranoe poln.c1es7

- . ..all other pol:.c:.es which do not have a-carbined - . T ’o'.‘“_
- : face value of more than $1500. , .
s ] .
. He : .
‘\ - Note that the claimant and his spouse are each allowed -to have $1500 . .
./ . . . . 4 . ‘ - . . Q'-
. - - catbined face value but one family menber cannot hold a $3,000 -

pol:.cy on the assunptlon that the famil y is allowed $3,000. The °

limit is a}:plled on an individual bas:.s, and thus it is .mportant

to determine the name of the insured. For example, the father of a

disabled child owns $1, 000 ordlmry life insurance policies on him-~

self, his wifey-and his disabled chJ.ld Since the face value of v

L . S o«

the policy for each person does not exceed $1, 500 all the pollcms

are excluded.

¢ 2

If claimant has life insurance policies on himself which
have a cotbined: face ‘valize of more than $1,500, then thecash surren~
der value of the policies must be determined. However, since only
the awrer of the policy has the right to the cash surrender _;ralxle,

‘ it is important to determine who that owner is. 'Thus a claimant - .
o _ could be insured, but the owner of the policy might be sameone else,

and hence the cash surrender. value mﬂd not be attributed to him.

e

- -97-
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'

Once the cash surrender value of the policies is determined,

that amount is considered a countab]e resource. However, the claimant. .

. <

does have the°option to adjust his life insurance policies so as

to be exclixded fram consideration as a resource.
? .

Docurentation: 1The DO will want to see the insurance

- *

policies and also will be in touch with the insurance company, in the

]

event that further aevel_olmmt of the issue is necessary. ;For ex- -
ample, the only way that cash surrender value can be detemuned, is
through dJ.rect contact with the msurance campany. An advocate can

bé helpful by gettmg that J.nformatlon early and making sure that the

9%

DO is not operatmg on just the face value of the policies. Pre-

nuum payments might be in default and/or‘the claimant ' might have taken

a 10a. on the policy. . o N T

»e

i

. . Ixcess golicj:es: Thewé are a number of options open for

»

clyaimantS who have excess policies. If his other resources, -togetherl .
with the cash surrender value of the poli'cies, is under_.t.:he $1500
lmut Tor an individual, $2250-for a couple, no further effort isx
necessary. I;méver, if he is over the limit, it is possibie for

claimant to’ convert the policy to term insurance or burial insurance

{which would then be totally excluded), “canvert to or'di.nary life

insurance at a lower face value, or cash in the policy and sperd -

the money.




® . Definition:

3

4 Advoca,t_e Tip

K
¥

oAn adVoca;te can be of Apeua,t help to the wwnawt
in‘getting an accurate assessment 0f the cash sur-

nender value of the policies, and in exploning
which opiion 44 most advantageous Zo+the claimait,
in the ‘event that the insurance policies pwt the

¢ claimant over the resource Lum,tb

Resources Necessary for Selﬁi-Support
[c.m. 5512600—15] \

-y

producing property

. , Prmertyusedmatradeorbusmess:.x\clud%allthe

necessary capital and operating assets“of_ thebusiness.

liquid assets (cash) cannot exceed what is needed to, operate the

business fot three months.

Non-business income . producing property includes land or

, other non-liquid prope,rty -which prrov:.des rental or other income,

but thh is"not othemse used as part of a trade or-business.

amples:

used to raise food for home oonsurrptwn, tools and equ:.pnent of an

activities,

~a-small apart:nent ar roam which is rented ‘out; property

* ES

-

Resources neceéssary for self—suppart can be
either property used in a- frade or business or rpp—busmess incame

- M -
- e

Exc"eption :

-

e gtp}ﬁyée;asecaﬂmtorvelliclevtuenmededinmedaytodaymrk
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[ ” :
P £ Resources arc excluded only if all, the following coffdi-
tions are met::

..the resource.is useéd in.a trade or business or is ~

otherwise producing income. Exception: - a resource , ™\

is - not in use, but claimant plans to use the re-
source for self-support; a 1 year period is usually-
allowed; but that limit can be extended in*Gnusual
circumstances. -
, .. .the resource ‘is produclng a reasonable returh Ex-
s ceptlon the return is not reasonable but improve-
ment is anticipated,  and claimant is given-a yejr to
show improvement. If an unusual circumstance has -
. caused a temporary decline, claimant can have 18
months in which to show improvement. - -

. .the gross value of the resource is within reasonable *
limits. . e

3

¥

Docmnentati&r'x: 1In deciding whether ‘the resource is a

business or non-business income pi‘oducing proper.ty,. usually reliance

- " P

is placed upon the manner ‘in which the income from the property is «

belng reporbed for incame tax pirposes. Business incame is generally

reported on Schedule C, Schedule F, Form 1065 -and Schedule.SE. Non-

-

business im such as rents and royalties is gé.nel‘ally repot:ted on
Schedule E of Form 1640. Other information needed includes current
books kept on the business and/or trade, and statéments on the

- assessed valuatlon of .property. l

‘Ihe lmutatlon on’ non-business property Wthh is producmg

income at a reasonable rate of return is smply that its fair market

value is reasonable. (The DO decides what is reasopable.) The

-100-
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]

'lmutatlon on’ the value of- busmess assets depends upon the type

of busmess enterprlse, th.ch would fall mto one of four categorles.

Again the DO would dec:.de what that limit 1s. If the liniit 15 ; "

Al

passed on. e:.ther busmess or non-busmess property, none of it is

-

- excluded.

- ' ~ ‘.

, ’ . 3

. ' ‘ ' Advocate Tip’

. -
e i

.. 1§ a client has a resource necessary fonr Aeﬁﬁ-f
suppont, nead caneﬂui’,e y the appropriate sec-
tions. 06 the Claims Manudl and: the Handbook.

LIfa o&(ent has a nuoww.e not cwmentej in.use,
~ argue that that-nesource is necessary forn his
o \0uiune 4226 suppont,

) +.Keep in mind that- Lhe. anome Mom such a kesource
; 44 not excluded.

Resources Necessary for an Approved Plan - *

for Self-Support

The regulations governing this resource exclusion would be

similar to the ones governing the previous section, Resources

e

-

Necessary for Self-Support.'

The differences are: . )

. ...the plan must be approved ahead of time; ~ -

thls exclusion is onJey apphcable for the blind and
the disabled;

AY
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. hquld as well as non-l:.quld resources can be used -
o ' : in’ the' Plan, thus it is a more liberal exclusion.

The Claims Manual section dealing with thls issue-is not
yet avallable

Advocate Tdip

EN

Fon a blind client, expzomuwn 06 this poAMb&thU
" could be very aduamtageows, )

) ..Fon a disabled person, the onby caution is.that.
’ utak,mg advantage of this program might nesult in

..  —_being ineligible becaube 0f "Aubbmmal gcungut ' '
“ ac,uuuty "

Land Held by Indian Tribe
[C.M. §12552(a) 271 .

Restricted or alloted land held by an enrolled menber of an

- Indian tribe is -excluded from resources if it cannot be sold or trams—

" ferred without permission of other individuals, or ‘the tribe, or a -

goverrment agency. - '

3

Stock Held by-Natives of Alaska '
[C M. 512500 (d)1]
N The statute specifically excluded certain shares of stock

held by natives of Alaska in a regional or village corporation from

ounting as resources for a.period of 20 years during which time the stock
Xwenable.

H ”
AN ' . ¢
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. ...an eligible adult s, resui.mg in the same household - =

£ .
lr‘
o

. 42 U.S.C,A. 51382c(f) (1) (z)
. + 20 C.F. R. s415 1202

v

-q ‘ ‘Deeming of Resources

| [c.M. '§512652-67] G BT

- Deemngofrmrceslsatb:mungresmroes toanell- L
gJ.ble individual, even 1f those rmly avallable =
to that individual. It oocurs when: _ _— e

mﬂ:hxsspouse

...an ehgible_adult lives separately fram his spouse,
_MthasrbtyetbemseparatedfGrGHmths PR ’

A 1} ehgxble child under age 21’ is resxdmg in the e ..

. same household with his parent(s) or the spouse oz
v .ofh:.spa.rent. ) , _

'meﬂxeorybemnithedeem.rx;ccncept is that persons —

related by blood, marriage, or adoption, who live together as a

fanuly unit, bea.r a responsxb:.llty to each other to Share income and

resources. However, becauseSSAdefmesasnazrwdﬂnsepexsms ' bl

~Fa,

, who are not legally: married, that meory is qtmt.wnabler (See " —

Chapter 8) 'metelstheadalt;amalmtlmthateocrnmmmbe o
aduevedbypersmshvmgtogeﬁler Htmaver,,ﬁ\erelsanimm
smte:cymthatcoupleswhoareseparatedlessthansixnmﬁxsare‘

" treated as 1f'thgy were st-111_ hvmg together and sharing those ' -

e;x)names o ' - -
Deeming is handled differently for adults than for children..
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PR . Deam.ngtoanAdult - i -"

‘_-Alltheresourcesofaspwse(asdefmedbySSA), . .
S . . is living w1th hnq, are deemed avallable to hnn, regardless of L. o

o’ whether the ‘spouse is e.hg:.ble or J.nelJ.gJ.ble for. beneflts. 'I_he -

L3

I " same s:.tuatlon applies for a couple who have mt been separated for 1
the full six. nonths perlod. The major resource exclus:.ons are the A AR

'~ same far a couple as for an mdlvz.dual, with the exceptlon of llfe

- J.nsurance, or, 1n the case of. two blind or m dlsabled pe.rsons,
o rmurces necessaxy for a plan for self—support. The overall = Lo N
. la.mtatlon an countable resources‘f‘or a couple is $2250.,,

T . . : ’ \

Deen.mg to a Cruld o .
Deeru.ng to a child frcm a parent {s) (or spouse of a pa.rent) ‘
occurs* when clalmant is under 18, or under 21 , umarried, and a -

:  student. The child must be living with the parent(s). The deeming .
° 1

) - - e

rulés are: - . - S ) L .

[AY

/

) ...allow the parents all the resource exclusicns allowed g
a - - . - to persons applymg for“ss1; . ;

B ¢ ...1f the countable resouroes remaining are $1500 for i
: . one’ parent,or $2250 for two parents, no resources ’
. , are deemed to the child; ' h

o : ...1fethe cotmtable,, resources are over the $1500 for
s one parent or. $2250 for two parents,’ everything over
that amount is.deemed to the child, or, if there is
" more than one eligible ch.11d, d1v1ded up among the
. eligible chJ.ldren.

NN
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.

. ..st'he child*s resources are then oomputed he is not.
allowed another: house or another car, but he.s
allowed perscnal effects and househould goods up to
the $1500 maxirn;

v ‘. . .
...the chlld's resources ‘are added to'the deemed
‘e resources, and if the total is not ove.t: $1500, the
) " child is eligible. R . .

If the dglld becomes 1nel1g§i>le because the deemed resources put him

over the limit of $1500, it still is. possmle to be declared e11g1.ble >

'for, condltlon.al payments upon agrecment to dlspose of the excess .

. resources, as is explained in the next sectJ.on.

-
]

| What to do About Excess Resourcés’

\

[C.M. §§12506-8; 12530-47; 12651; 12670-6]
~ . ¢ )

An advocate can be particularly useful to a claimant who

-

has resources that are over “the total allowable lmut of $1500

for an-individual, $2250 for a couple. 'mere are four possibilities:

-

.; v e .t:hangmg countable resources into excluded resources;

. .glving away or selling certain resources—before amly—
~mr_; for SSIy—""

. .recelvmg conditional payme.ntsﬁbased on an agreement \

to dispose of excess resources;

...for a grandfathered claimant, using thermn‘ce iy
. limitation in the old State Plan. :

.

Changing Cam;gble Resources irto Excluded Resources

As is clear fram the previous section on Major Resource
\ N

Exclusions, certain resources are excluded fzun‘ consideration in

:'-105- . ) _ J |
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oatwtmg the resources of a clamant. Thus if a“'claimant should'
have too lmph caq.h, wlu.ch is’ not- excluded, that cagh could be con-
verted J.nto excluded resources, as fo;liotgs. * '

D ...aweddmgring’ ooy
e { L.la carwit}unoertamlmuts, . . _ .
‘\‘\ ...ahcme : .

l ...hfe J.nsurance, e .
buri&l J.nsuranoe, C
\ ’ - u

household goods w1thin oe.rtam l.um.ts.
It is very mportant that the advocate do a. thorough evalu—

IR Ere 0 )’ ¥

'ation of the claimant's situatiorn, and mderstand the details of i

o. the resouroe exclusion,’ 'I‘hen the optlor;s can .be ekplained to the
¢ clannant, so that he can make the best: dec:.s:.on, cons:.dermg hls

. i, . 3 ‘v
=N situation. , oo P
S S \ :

. -
¢ Y

‘ . Gwmg Away or Sell:mg Excess Resources
PR TN
"[C.M. 512507]
[ 4 ' An individual can dlspose of excess resources beggre apply- )

L

'.+  ing for sSI. 'nusm mnwimrespecttocashaxﬂrealorpersonal
- e

property, and also true even if the resource is gJ.ven as a gJ.ft or

‘sold for less than its market value to a relatlve or friend. In ‘
addition, an uxdlv:.dual may also reduce his resources by prepaymg
debts (such as rent, taxes, mstal]n'e.nt charges, etc.) so long as the

prepayments are irrevocable.




©

« The basic rule is wat the transfer must be legally
bmd:.m and thatthé ‘resource cannot be transferred back to the
Individwal., . - . o R ;

| If Jthisg laction is takm mre than 12 mmths before apply— ‘
ing, ro further ing\nry is made, unless there is reason to beheve
that the transfer of the resource wgs not legally bindi nq. If the,
\act.wn was taken mthin 12 months pnor to applying, the DO w111 Eh
want Hocmentatmn to make sure that the resource dlsposal is
legally buﬂim avd J.rrevocable. ' " X
Nohe that an indl.mdua.l can a;ply for SSI be told: he has
too many reeot,u'oes wit}ﬂrad or drop his a;plicatlon, dispose of
tlwse résgm'bes as cutlined” above, and then apply again for SSI*
Cond:.ta.cnal \Payr:nent's . N ,_;_ﬁ
_ fC.M. §§12530-47] --
' ’Ihe statipe provides for payn‘ents to be n:ade to a r;'laim.mt
who has total countable resource's oyér the -alllwable fimits'. ’ﬁ:aose
paynmtsaremadeoordltlmalmmthedlsposal ‘of the excess re~ *
| sqm,andcanberecoveredfrantheprooeedsofthesale. |
The basic idea behind t}us prov:l.smn 1s that real and

" pexrsonal property cannot be quickly cmverted into cash, and,thus
pecple coiild go hungry before they could sell their property and .

.
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- . w “’“oi ) ' . & — - . ' "
- proceeds for their survival needs. o .

However, not every claimant &an avaa.l lumself of corxh_tmnal_: A s
payments. Ce.rtam requ.u'enents nust be met, as follows

. _ . ...the total countable resources cannot exceed $3000 ~ _ .
* N for an individual ar- $4500 for a:couple; . ] -

- 7-'-»' . ..the liquid (cash) part of thé resairces cannot exceed v
.7 ... . $438 for” an1nd.1v1dual and $657 for ‘a couple;

...the claimant must agree in writing to reducmg the L. !
e " resources; .

...real property must be disposed of mthm six nonths
“fram the 51gn1ng/of the agreement; all ‘other

within three months. Ebccept.lm. the tme limit for
. disabled and blind persons does not begin unt:.l the
, ‘ date the person is deterained blind or "disabled. )

-1 ... ...resourcés nustbedlsposed of ar_ornearthecurrent
« & fair market value, and ‘cannot be given away.

- . If the cla.unant has made ‘an.honest effort to sell but

'

. hasbeenmabletodosoforgoodcause,helsglvena three months

ﬁextensmn. If at the end of that time, it still isn't possible
to sell, the assunpt.lm 1s that there is no market for the item. The
clamant is allcmed to continue receiving payments and the resource
must be, put on the market again at the time of redeternunat;mpof . -
eligibility. o ~

1f the resource is sold, the net prooeeds (faJ.r pnce minus
all expenses) are applled as follovs:

‘...as mxch money 3s possible is credited to what is .
left of the overall resource allowance of $1500
for an J.nd1V1dual and $2250 for a couple,




° ° *

"//J : -.-as much of the balance s is necessary to recover | ’
’ the conditional payments made to the 1rﬁ1v1dua1/mupl 2;
. ' - |
- ) ) . . Je.any Yemainirn proceeds are considered liquid resour: (*us

axd the claimdnt is ineligible until the- resources [
havejbeen spent down to the allc»:able resource all dmef ‘
level ]

« < . . {

o . If the cla'jmant~ at any time breaks the agreement, the f

conditional'payments,sﬁop immediately, and the.claimant must repay >
! - ¢ () . . -

. the money alr’eady given to- him,

. _ Note that resourc’es) might intreasé Sometime after a o
) claimant beognes eligible for benefits. If claimz_ant does not want

”
bt

to have’his payments interrupted, it would be possible to enter

into an 'égreanent to dispose of those resources.and receive conditional

1 «*

, payments, ) -
Advocate Tip . )
Iy ...be thoroughly -familian wu.‘h rules goverping
disposal of nesources;
" . .8tudy magfon fmowzce extlusions; = . :
. ) ...get full utﬂonmaLLon 6':0m ctaunant negcmdmg

his situations )

T ...be prepared, 1o cxp&u' n options to claimant

Cn oader that his decision can be a fubly :

dAgonmed one. ' e

» ‘ ’ -

© 4 -
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CIAPTER 11
OTHER MAJOR ELIGIBILITY CONDITIONS

Overview ;

s ;
L ,' ;

This C.’napter will focus on a dlscussmn of the ot.her

major e11g1b111ty oconditions in addition to those covered in the

1
I4
!

previous Chapters, which.must bé met if cla_unant is to rece:.ve

benefits.

.

Claimant must: - *
...be a resident of the U.S.;

...be a U.S. citizen or alien lawfully residing
in the U.S.; !

...not be institutionalized;

" ...file for all other benefits to which he may

be entitled:

-~

" ...accept vocational rehabilitation 1f disabled

or blind;

L e

e e et o e

.+ .accept t.reatment if oertlfled an aloohohc
or drug addict.

-110-
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‘U. S. Residency

There is.no interstate resiglencS( requirement +as i£
Qas known in the welfare system. However, an applicant .must have
been in this country for at least 30 days prior: to applying for
benefits. And once an applicant is a recipient of Benefits,
if he leaves the country for 30 consequtive days, his benefit
;}ayments are suspended until he has been back in the country
éor 30 days. ° ol




s.C §1382c (a) (1) (B)
F.R 5416 203-5

I

-1 1dent1f1ca ion card for use of Ras:.de.nt
Citizen in the U.S. (INS Form 1-179)

To pmve lawful ';:.hen status* the proof must oome from

the Immigration and Naturallzatlon Servme. The' proof 'for per- .
§ !

.INS Form I-94 (Arnval—Dep;rture Record) endorsed
"Refugee—CoxﬂltJ.onal Entry":; or 5

mar.ant res:.dence is:

..INS Form I-94 endorsed to show ‘bearer has been
paroled for an indefinite perlod pursuant to
§212(d) (5) of the Immigration and Nat:.ox.ahty
Act; or

..Documentation in the form of correspondence from
INS stating the applicant has been granted in-
definite vghmtaxy departure or an indefinite
stay of defortation.




dence is:

_+s.a reentry permit. .

The proof for lawful admittance for permanent resi-

...Alien Registration Receipt Card (INS Form 1-151); or

.

4
ty-

Advocate Tip

...Since there is such heavy reliance on the
Immigration and Naturalization Service as a
source of documentation, 4if your client is
in this country illeaally, it would be
well to consult with attorneys expert in )
dmigrnation Law. In some communities there *
are social agencies that give help to )
Ammighants, such as International Tnstitutes.

- Such an agency could alsv be consulted.

o

.o fen




42 U.S.C.A. §1382(e) (1)
20°C.F.R. §416.231 - -
- C.M.-§§12210--20

. .
z D - X

4
Living in an Institution
e

' When tlaimant enters an institution, and stays there
o for a full calendar month, it is possible that he is no longer
eligible for :SSI bepeflt payments, or his benef:.t standard
" might be reduced.,

W3
A

Certain definitions are useful in understanding how

i

this' idgsue is treated

..Institution: an establishment vhich furhishes
(in single op multiple facilities) food and
. shelterhofwrormrepersmsmrelatedto
the proprietor, and, in addition, provides
some treatment or services which meet some
need beyond the basic provision oﬁfoodand
,/‘ o Mtﬂr

Pablic institution: an institution that is

the responsibility of a governmental unit, or

| over which a governmental unit e)nerclheead—

ministrative control. Y - =)
..Inmate of a public institution: a pex:son vbo

is living in a public institution and réeceiving

treatment and/or services which are appropriate- . o
to the person's requirements. A person is not

considered an inmate when he is in a public -
educational or vocational training institution,
forpzrpoeaof semringedmatimorvoca—-

...Being in an institution * t'a itmth"
means a continuous stay vingﬂtumof
every day, in a calendar month, Brief periods
of -absence while contimuing in the status of <

an inmate of the institution and lasting not
more than 14 consecutive days, uuﬂgmtmurv
rupt a ocontinuous stay in the institution.




: # o
X ...An institution ”recelvmg payments," with res-
pect to an individual uncer *a State plan appro-
'ved under Title XIX...means that Title XIX

funds are being provided the hospital, skilled |

nursing facility, or intermediate care facility

(either public, private, or voluntary non-profit)

for reimbursement for' the substantial part of
the cost of services rendered ‘the individual.
For purposes of this sect.mn, a "substantial
part of the cost" means more than 50 percent

of the cost of services provided by the insti- .
tution to'the .individual during his stay therein.

[20 C.F.R. §416.231(b)]

. \ . .
The basic idea is-that if all of an i;ﬂiviéual's needs
are being met, then an SSI p'aymentﬁs ‘not necessary. In other
/o .
'circun'stahces, if most of the neéds are being met, then the pay-

ment should be reduced. The ma;;or situations are:

*

B ...The benefit standard is reduced to $25 * for per- °
sonal needs only, if the individual is in a pub-

lic or private institution, such as a hospital,
nursing home, or J.ntem\edlate care facility,

dand if that institution is'receiving substantial

Medicaid funds (over 50%) for that md:.vidual

...The benefit standard * stays.the same-if the
individual is in a prlvate institution, ,sudl
- as a hospital, nursing hame, or ICF, which is

l not receiving substantial Medicaid funds;

. .Benefit _payments are suspended if the insti- -
tution is public, and it is not receivmg
Medicaid funds, such as a jail, prison, or
other correctional facility.

‘For further discussion -of this issue, the Claims Manual

should be cansulted, §§12210-12220. .

* The benefit payment, of course, would derend on the amount of

countable incame of the individual.
" =115~

131

“E




o

Advocate Tip L

! "+ ...Make sure that the client's benefit payments
are not changed unless he is in an imstitu- o
tion for every single day of.a full calendar ¢
month. Also be aware that benefit payments - ‘
can be suspended .fon-up to 12 months with- -
out going through the process of termination. -




42 U.S.C.A. §1382(e) (2) » . ‘ -

. L, 20 C.F.R. 5416.240 : .
. . C.M. §12240-8

.
.
-
‘ !
’ . .
? N
/ . . -
/ .
o
.

Must File for Other Benefits

Claimant must file for other benefits to which he mght , .
be entitled w1thm 30 days after he has been asked to by the

Social Security Adwﬁ.nistration in writing. (An addit.ional 5
. - days is added for mail sm;arvice) . ! o

Claimant must not only file for those beriefits, but

nmust vigorously coopérate and produce whatever evidence is

3 - o N

necessary. : ’ o . W
A ]

; ) : Failure to elther file or v1gorousl~r —acsue benefits

result m automatlc suspensmn of beneflts, 1f already recelvmq

_ benefits, or of denial of application. (l’-}xceptlon, if claimant
can prove he dods nbt have the capacity “to file or pursue the -
) l A
claim.) If claimant has already been receiving benefits, he

must pay those benefits back.

|

Advocate Tip

f\a cl'amab,c has not 5ded fon beneﬂx,u and .
A48 past the 30 day time' Limit, angue that

he déd not undenstand what he was supposed 2o

Note that this does no excuse fim from

13
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, Vocational Rehabilitation Requirements

Blind and disabled applicants, at the t.i.me of applicatioh, .
xpust agree to cooperate w1th the Vocational Retlabxlltatxon and

: e @ccept their servmes 'me statute provides that: _
Ny , : . .
2 L ..."...theSecretaxyshallmakeprovn.slmfor.
.referral of such individuals to the appropriate
state agency administerihg the State plan for
vocational rehabilitation services approved
. _ under the Vocational Rehabilitation Act and '~
. (exceptmsuchcasesashemaydehemum) for
a review not less -often than quarterly of such
‘ individual's blindness or disability and his ° -
' need for and utilization of the rehabilitation
servicés made available to him under such plan.
|

It further provides that:

+s."no individual shall be an eligible individual "
or eligible spouse. . . if he refuses without
good cause to. accept vocational relnb:.l:.tatxm
services for which he is referred.

An applicant or recipient can refuse to acoept voca-
tional services only for “gcod,cause.” The regt}lat.mns do not.
pu:ov:.de speca.flc standards but do glve two exanpler

umbershlp or adherence to a church or religious

sect which teaches exclusive reliance on spirit-

ual methods of treating.and caring for physical

or mental impairments when the recipientt's .

refusaltoacdeptsemcawasﬂlemﬂtsolely
” \ ‘of ‘his belief“in these teachmgs




*

.+ .regular attendance by the recipient or applicant -
at a sghool, college; umver51ty or course of '
vocational or technical training demgned to- ..
rrepare him for, gainful employment. - {

'nu_a burden of proving "good cause" is on the claimant.
Not every clamant is even contacted by Vocata\.onal ‘
¢ o mhablhtation, since many claunants would not be cons1dered

"suitable" for their programs. Ho»ever, evezy claunant has

the right to request those services. The range of services m-—

clude: ° - ( o

' . ' ~ . P

..Evaluation of rehabilitation potential; ‘
. ‘ .

. . .Counseling and gquidance; ' \

. Medical, surglcal and related serv1ces tQ
correct or reduce the disability; .

Prosthetic devmes :

A a Servlces in oad::ehenswe or spec1ahzed
' . " rehabilitation facilities, including sheltuered
. workshops or valuation centers;

..Maintenance and transporta tion during rehabili-
tation;

..Reader services for the blind, interpreter for the
Geaf; - - cs

. A ...Occupational tools, equipment, .etc.;

. .Other goods and services necessary for rehab:LlJ.- .
1 u LY
‘ ..Special assistance in the estabhs}m'ent ard manage-
ment of a small business; v

...Placement in suitable enq:loyuent, follow~—up w:.th
° wlth the employer;

...Referral to other agencies for services not provided
by Vocational Rehabilitation. ’

-119- °
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cable, -In addltlpn, religious grounds mght be mvoked, if .

Tequirements.

X4

o ) ‘,- .
PR ~, ..wg !
¥ 42 U.S.C.A. §1 82(e) @@
.20 C.F.R. §41 981-5 & 1710-11
g . . .- - ) .
N |
. 'I‘reat:rretxt for Drug Addiction or:Alocholism SRR \ )
” Clalmant.\s who are. determined to be disabled at' léast'
D J ' \ T N ;0
partly because of thein alooholism or drug addiction, . . b
\

cert:.faed by SSA as\ be.ug aloohol:.cs or drug, addicts. In order ,
to receive benefits, clama.nts s0 certified fust accept treatment.

'Ihe.rea.recertalnreqm.renents forthet.reat:ten“t L .

S 3 )
. +..the treaﬁrent must be appropnate to the Indi-~ '
r v1dual's spee:Lf,:.c need o :

...it mst be a "reco‘gm.zed neda.cal or other pro~
fessional procedure, . + &

| t}etreaunentnmtbecarmedoutunderthe o
o supervisich bf an approved treatment facility; e

- the 'f;reatzr\erxt'nuxst be.free; N . . /,

the facility ! must be accessible by publ:.c or
, pr:.vate transportat:.on at a reasonable cost; .
I \
...the “condition and cudm\stance" of fhe
indivitual muSt be taken into account, as well
as general, health, mobility and capac1ty to
understand the treatment plan.

If a claimant does not want treatment, the above requlre—

_ mants "should be carefully scrutlm.zed to see if they are appl:.- \

approprlate, as allowed under the Vocational Rehabilitatien
" ¢ B e . . .

N

.
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~ Although it was initially anti¢ipated tha‘t this would
* be a big problem, it has not turned out to be, at least “in
'Cali’fomi:a’.) As of November 1973, no new claimant had been
certified as’alcoholic o a drug addict. This is in line with

»

the policy under Disability Insurance of not recognizing

" either alccholism or drug addiction as a disability. Thus
claimant Wwould have to be severely disabled on other grounds, or

- have severe medical disabilities cregted by the alcoholism or
drug addiction. New ciaimants, at least in California, who
wou_ld have been eligible under the old State Plan, now undoub—~
(-n:edly become recipients of t‘ne local general ./a_ssist'ance programs.
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: mtuatmns will also be discussed:

CHAPTER 12
BEMEFIT PAYMENTS

Overview

Once a person is daclared eligible for benefits, two questions
arise: ’ »
...to whan is the money paid?

.» .how mich money is paid?

Corcerning the first question, the majority of the claimants get -

05'

J
. their money in a check made out to them. }yvever,smeclainants,,

either because it is mandated by law or because SSA thinks it is in

their best interest, will have their money paid to a representative

payee. ‘}bwvthat system works is discussed in the Section immediately
follow:mg this mtroductlcn.

Concern:mg the second question, that depends or. Tmber of
factors which have already been discussed in this W, such‘ as
amount of inccme, marital status, institutionalization, hv:.ng
an:angenénts. Two other factors which have an mfluence in certain

Rl

...a claimant who lives in another person's household;

s

* «..certain grandfathered claimants who have an essential
gscn living in their household.

and fmally, in order to illustrate how benefit paynents are
canputed, twelve exanples have been developed, utlllzmg concepts
dlscussed prevmusly in the Handbook.

' -122-
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This Chapter will therefore examine the follwi.%g issues: ’
...representative payee;
< ...living in another person's household; ,
\h - . o
T ...essential person status;
...how to campute benefit payments.
. ~ i »
%
“ l
( -
i
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3 Representative Paf‘ee

AN

C.M. §A3050-57.2

42 U.S.C.A. §1383(a) (2)
20 C.F.R. §416.601-90

~ SSA has the rlght to appomt someone as a represe.htativl payee,

SSA must appomt a _presentat:.ve pgyee if claimant has

determined to be a drug addict or a,lcohollc. In all other

has broad-discretionary powers to decide whether claimant :

(%8

representative payee
campetency .

‘ .

SSA usually tries to take into consideration the wislt

There is no ¥&quirement for a iegalf test of

of thc

claimant in appointing the representative payee. chevers in the

case of the drug addict or aloocholic, preference 'is given|to th‘e’ -

agency fhat is providing treatment. In the case of o fclajmants,

relatlves and frlends are given preference, although a :]_i.c or

pnvate agency can also be so des:.g'nated

A

- A representative payee must use the funds on behalf“%;Of the cléjmnt's

SSA requires
written reports on a periodic basis, as well as reportmg of events

bas:.cneeds Hecanmtusetheﬁmdsforhlmself
affecting eligibility.
SSA reserves the right to change the representative payee, and,

of,course,' e)kcept in the case of drug addicts or alcoholics, can

decide that claimant no longer needs one.

~124~
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| . f ‘ Advocate Tip
!1 .

..Be afent to cases in which claimant does not want a ]
payee. He has the night to neques a hearing on this ',
{hsue, 4f he %8 not aleoholic on an addict. Any
claimant has the night! 2o nequest:that someone else -
be appointed a payee,/&ﬂ the cumgnt payee is not
perfoaming adequwtely However, there 44 no night
2o appeal that issue. , ,

S ) ' !
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- 20 C.F.R. §416.241-9

Essential Person Status

A3 * -

. .
 Several of the States included an additional sum of money
.in the benefit pa‘\yment to an eligible individual who had an essen-
tial person living in his household. 'An individual could be con-
sidered'asanesisent;ialpersoni'fhisreraininginﬂ)emwas
nec&s‘saxy'for‘, the well-being of the claimant. An essehtial person,
deperding on the pa.rt.lcular State, might be a.husband, wife, or
other relatives, or an whrelated individual. |

PN

-

Under SSI, an eligible individual grandfathered into the

program can contmue +to0 receive addluonal noney in the beneflt pay—
ment for an essent'n.al person, if he so chooses pmded that the'

§
!

eligible individual: : ’ ‘ P Zz; g

..;received aid for the month of December 1973 under’
the old State Plan in effect for June 1973, ard
that such Plan included provision for an "essential |

perscn,w

..contmues to reside with .the essential person, with
- absencesfranthermeofmtnmethansxxnmths,
or until the .absence is permanent, whichever is
earlier. . | C

The essential persan must-also meet certain criteria, as

follows: ‘L
4 ' ...hlsmedsmretakenmto accotmtmdetenmmng the
needs of the ehgxble mchv1dua1 .as cited above;
o
...he lives in the home of the ellglble individual, and
is not absent for more than 90 days;

T
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Seem

T U e 1s mt eligible~in-his-own rlght for S5T° payments, l

..he is not the eligible spouse of the el,lglble :Lnd1v1-
dual or any other :md1v1dual

. .he does not have' irrcome or resources 1n an amount that
causes the eligible individual to lose ehgn_blllty for
\ ’ SS1 payments. |

Essential person-status éan be lost ‘permanently by not

neetuxg the above cr:.terla Ho«aever, if an ellglble individual loses
}}15 benefits becausf his own resources and inlc:ar\e az-'e above the 1imits“,
essentiai person :3 tus is not permanently l?sﬁ; .

7 At anygtime, the eligible individugl can request in writing
that the essential: person status be eliminated. Such a request is
irrevocable ‘and results in permanent loss of essential person status.
Note that the amount to be included forgan essential persofi

is $73. }b:gver, all incame and all resourcés of the essential pérson

are deemed to the eligible individual. No exclusitns are allowed.

Advocate Tip

..explaaé whether essential person status 44
possible; \
..§igurne out if it is to the eligible individual's
advantage to continue that status, in view of
. stningent deeming provisions.

‘! -
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42 U.S.C.A. §1382(a) (2) () -
20 C.F.R. §416.1125 R

Living in Another Person's Household

If the claimant is determined to be living in another pexr-
son's tmsehold, then his behefit payment ‘'standard of $146 is
/ ‘ autatatl&lly reduoed by ane-third. Ia.\(mg in another person's

o
°househo1d means that: ° ‘ ‘ l .
’ \d . " - .
...t ista. pnvate hgusehold, not a: camerc:.al estab-
l:l.shnent, an mst:.tntlon, 8r a care situation;

‘ ...support and maihtenance are both reoe.wed (includes
roam and board together with™ other irm.dentals)

Congress ant1c1pated that there nught be a mmber of sit-
'uatxons, wuch as an elderly panent llvmg with-an adult Chlld,,\
, whidmroanarxiboardmuldbegwen Inordertopu:eventcase—by—case
-determmat:.cm ef(actmal cost, the flat \reductmn rate was put in the
statute. ' . b N K
The determinatior of uusiss@ismédevexyearlyin
1the application process. Question #13 on the appllcatlm form ) a
states: check the item below which most neanly describes where you
live". One of the choices 1s "in another person s household" If &
clamantnakaﬂ\atdlolce, helsnextaskedz.fhels reoeJ.ving
support maintenance. If therecpmseis "yes ’ thentheone—tiu.tﬂ
reduction applies. Iftheresponse is "mpo", thentherelsfurther
developtmtl;yﬁleno Claanantnustprow.deprooftosumomthis o
‘position, and t-hat proof must-be corroburated J.rdeperﬂently by other ’
. members of his household.

() ' | | ~128-
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The major prablem is that ip some ihstances claimant might
be making a payment for roam and board. Unless he can prove thet.
' the payment is at least equal to what it would cost him to rent an
apartme.nt and buy and- prepare"hls N food or to rent a room and
eat most meals out, the one-thlrd reduct:.on still applies. [C.M. 512236 (@)]
Keep ;n nund that if only roam, or only board is supplied, ¢
that contribution is’ cashed out and colnted as unearned incame (see '

'page 66)
'I‘here are ways to get out of the" de51gnatmn of living in:

another person's household. Clamant must prove one of the following: .

..that he is the head of the household: proof could
',  consist of legal documents showing he is the legal ¢
: owner of the hame, or has joint ownership interest,

or that he is legaily liable for the payment of the

rent; or -

- . ' ...that he is equally sharing living costs: pmof ‘could
consist of receipts or bills issued jointly; evidence

that he is sharing responsxblllty equally for running
the household, ‘that the money is pooled, etc. :

» . Note: 'I'ne_issue.of eéuality is a tricky one. The Cléin‘s Manual:

o [§12238(d)] stresses that there must be a "general equality in economic
situations”, thus precluding claimant from living with a more affluent
friend and still being considered as sharing living costs,. unless

claimant can prove ottxefwise. | ' ’
'n/\erel appears to be variation frqn office to office oofxtern-

ing how this issue \.is handled. Same offices are i;uterpfeting it quite °

(liberally, others quite strictly. SSA in Baltimore is corcerned about




\
this varlatlon, and has been c:.rcu}ating drafts.of rules uhid1 o
would rei.nforce the strict apphcatlon of the one-t}urd yeduction.

1 . -

“
s R v
- k)

.- N ...T«A'dvoqa'téjfip

\

" .ex’pzoae daunamt’b Au.ua,uon,
. o df 173 nediiction cwneady appued 6410.
. ©an appeal,

coouse the head of huu'ehozd on sharning-
Living costs requlations, whichever 644:6 _
clawmant’s si{tualion best.

el
~
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mant's mantal status and living arrangerents.
lines the poss1b111t.1es.

v

&

How. to Campute Benefit Payments *

|

LY

Y . Berefit payments are computed by first locking at clai-

" for eligible jndividual and an eligible couple,

The chart belcw out-

It begus w1th the bdsic benef;.t standard

Although mos_t

" . claimants will fit one of those two categories, others wil} have

different living arrangements on either a‘.teﬂpora_ry. or permanent ‘
baSiS. ) \. ‘a

1.
2.
3.
4.

5.

Eligible Couple s

‘Eligible Individual

o

Eligible Individual -

in institution

Ehgu;le Couple 3

in 1nst.1tutlon

El1g1blé Individual-in --:
own \ hame; Eligible Spouse

O m 1nst.1tutlon

6
7.

8.

9.

10.

o . ) .
* Possible only for certain grandfathered claimants.

.

E11g1ble JIndividual in
"household of another"

«
e > «v—w

E11g1ble Couple in

"household of another"

Eligible Individual in own
hame; Eligible Spouse in
"hous-hold of another" .

Eligible Individual with
Yessential person"*

Eligible Couple with

"essential person"*

——-—— 292
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" Once the benefit standard is determined, then countable
income must be subtr;cted fmn that standard, to arrive at the
benef:.t payment Note that all calculatlons are done in quarters,
and that the final step is the conversmn of the quarterly payment
into a nonthly payment '

'I‘he year is d.w:.ded into four lenia.r q:arters. . .

...lst calendar ter is January, February, March;
...2nd calendar ter is April, May, June;
| 4e.3rd calendar quarter is July, Auqust, September;’
- ...4th calendar qua.rter is October, Novetber, Decenber.

’Iheonlymrewhenquar saremtusedmoatpltmgbmeflts is

1f claimant apphes in the second or thn:d ronth of a ql,art&

i

When that happens, incame is considered es of the morith of applications

. The follé;iq.rs examples have been dev'eloped to show the j
vanatlon im payment, depemimg on ﬂ:e dlffermg cucmstarw of
-the claimants. The calculatmns begin wlt.h the basic benefJ.t stan=

'dard,anishowhwﬂntsmnchangesdepexﬂin;onthehvmgmbn-

tlon, marital status, and income of the cla:mant. Corr:epts dis-

o

Vid

cussed in the previous chaptms are utlhzed, and thus the exarples

canbeusedasarsuiew. It might be useful to cover over the
;r;mrsarﬂsi:rplydoymxrmmca@tatiorxs LT

w Information on State &pplanentary Paym.mts (SSP) are not
covered in this Handbook ‘Consult your local DJ.strJ.ct Office or

Welfare Department for such information.

. © . =132,

o, 149 j

' / r’d
.

%



£

. >\. " EXAMPLE #1

- $

\ . ..
\ ELigibLe ndiuidugt, Li;uc'ng Alone, No Income

.

Jane Olson is disabled, lives alone, and has no outside.incave.

. Her SSI benefit stand is $438 per quarter; her benefit payment is -

o Disabled Adu\ﬁf, Living ALone,

2lso $438 per’ quarter/ '\ Her monthly benefit paymént is.$146 ($438
divided by 3). Hertotal manthly income is $146.

- s . o

v, \ t:xAMpLE "2:. . ) s ;- s

3
Working ’
' L]
Jane Olson gets a part-time job as a te}\lephom solicitor. -
During the .first calendar quarter she earns [$660 ($230 per month)
and reports her earnings to $SA. lex benefi’t payments are calcu+
lated as follgws: - ‘ ' - -

. LA

kS

1. Countable Incame:"

£ 2 o . |
_ gross income ' - --- $660.00
-any income exclusion ———- -60.00 . .
, o $600.00
v Earned income exclusion -=--=------ -195,00
= ($195 + 1/2 the remainder) $405.00 .
. ‘ D =202.50 ‘
Count‘?ble Incame --- | $202.50 .
:.2. Quarterly Benefit Payment: ’ . o
quarterly benefit standard -—---— $438.00
countable incame -—: ; -202.50 - >
Quapterly Benéfit Payment -—-—--—-- $235.50

3. Monthly SST payment: $235.50 divided by: 3 = $78.50

Jane's total income for the month is $+78.50 ss1 paynent
.o + 230.00 earned income .
$-308.50 Total Income

4

.4

Note: ~Because Jane is disabléd and earning over $200 a month, she
As considered by SSA as engaging in’ substantial gainful activity
and subject to termination of benefits on that basis. However,
Jane persuaded them that she neéeds to test out whether she can work
on a, sustained basis, ard since h medical condition has not
changed, SSA has allowed her a nZne manth Trial Work Period.

3
RN .

[
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> /hasseveralexpenswmcomectlonmthherworkwmmanmtto

\ \ B

| | |

"

I :
t \ ~ i
tXAMPLE #3 :

g T Blind Adult, meg\uone, woa!ung

r:‘: =~ . W °
. P ; S b .
‘// Jane sgi:.:g, Ma{:y Johinson, is blmd, and lives alone\. She
works as a Ior for blind students in a. special goverqmznt

_program-and makes $1200 a calendar quarter ($400 a month) .

$200 a quarter. Her benefit payments are. calculated as follows: . : —_
" 1. Countable Incame: | ' /o

-

gross income . — , $1200 : . -
any income’ exclusion ~—60 . \
TIZ0 ‘.

earned incame exclusion ———— =195

. (5195 + 1/2 the remainder) 945
L .. . - 472.50 |
’ . . ) ‘\ /;
work expense exclusion ———————-  -200 ! .
Countable Incame § 272.50 4 \:
2. Quarterly Benefit Payment : . » .. \ ;

quarterly bénefit standard $ 438.00 \
countable income =272.50 '
Guarterly Benefit Paynent ~————  $ 165.50 . o .
3. Monthly Benefit Payment: $165.50° ‘divided By 3 = $55.17 ‘ ‘a

nary s total income for the month is § 55.17 SSI paynent "\
400.00 edarned income
5455 17 Total Income :

Unlike Jane, Mary is m no danger of being terminated, in spite of =~ = ‘% '
earning cansiderably ‘more than her friend. The reason is because j

. there is no wark test for the blind, hence no reason to look at .
earnings except in so far as it affects the aount of the benefit ==

payment.



', J EXAMPLE #4
/ E&g&'pﬁe Child ,- Living with Parent

{ - R -
Judith jerrolde is 9 years old, blind, and lives with her mother . ¢

Sharon. Sharon earns $900 per quarter ($300 per month) as a file
clerk. Judxjth's benef:.t payment is calculated as follows i

1. Dfeened Inccme . ."
- - Jross J.ncomé $900 : ;
rk expense exclusion —--———--——— =195 - “
th income ! $705 ' ‘
¢ /Sharan's- needs . -438 .
/ Deened Income - 267 .
T / T — ]
2.  Judith's Countable Incame: - . \ .
' deémed income . : , $267 ‘ ‘ e
any incame exclusion —-—-———====-== -60 LT ,\
Judlth's Countable Income ————-—-—- §207 . A

S |

' -
' [ ~ 3. Qua.rterly Benef:.t Payment: . ’ {

quarterly benefit standard ———-———- $438 - )
i countable income -— =207 ’
‘\ ; Quarterly Benefit Payment —-—-—---- $231- \|

/ :
,1 4. Monthly Benefit Payment. $231 divided by 3 = $77

e

Jfamlly s total monthly income is: $ 77 Judith'sﬁSSI payment
| +300 Sharon's incoame
/ : $377 Total Income

, \ / ) EXAMPLE #5 \

1 —— . - . . '
y | Etigible Tndividual, Livéng Alone, Working ' "+ -

/ N /

i ) | S}u_rley Gulag lives alone, is 66 years old, and works as a
Foste,r Grandparent. Her earnings are $300 per quarter ($100 per \\ /
month) . Since any earnings fram the Foster Grandparent program are /
excluded from consideration as income, Shirley gets her full bene- N
fit payment of $146 per month. N

Shirley's total income for the month is: $146 SSI payment b
f 100 Foster Grandparent In )
‘; $246 Total Incame
Note If Shirley had been disabled, her Foste.x Grandparent incame would
Still have been excluded. However, SSA would look at her performance,
if that performance indicated an ability to work, she could be’
de%:lared ineligible an that basis. ,

j' - - -135- . !1 o
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.- - EXAMPLE #6

E&g&ble Individual with Ineligible Spouse
- (Demng)

Sh.v‘ley decides to narzy John Archipelego, who is 64 years old.
John worxs as a general handyman and makes about $900 a quarter
. ($300 a month). Shirley continues as a Foster Grandparent. Her
- benefit payment is calculated as flollowsi :

1. Deemed Incame:

./ gross income ——— $900

work expense exclusion —-——————t—- -195 . a
. net incame $705 , >
. John's needs - =219 ‘
- Deemed Incame. - ——>—- 3486

2. Shirley's Countable Income:

. deemed incame - $486
) any incame exclusion — -60

Slurley s Countable Income —-————-- 3426 L
3. Quarterly Benefit Payment: ,
quarterly benef:.t star\dard - $438

countable income ~426 .
Quarterly Benefit Payment ——--——-— § 12
a. mmMymmﬂtmﬁ&t 2 divided by 3 = $4

The famly s total monthly income is: %4 Shirlev's SSI payment
Shlrley s Foster Grandparent income
300 John'~ earned income :
$404 Total Incame

Campare this example with that of Judith Jerrolde.\One parent is
allowed to keep twice as much for needs as is a spous .

t
" EXAMPLE #7 N
! ELigibLe Individual, Living Alone

Bill Jones is 70 years old, lives alone, and gets a pension of -
$180 per quarter ($60 per month). His benefit payment calculation
is as follows: ‘ '

‘ _— ~136-
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1. Countable Incame: _ oo ‘ “. .
pension $180
any income exclusion ~ 60

oS- $120 ’ .

Countable Income

2. Quarterly B’eryfit Payment:

| )
quarterly benefit standaxrd -----—--- $438

countable incame -120 v ]
Quarterly Benefit Payment —---—--—- -- 5318

et

3. Monthly SsI 'payment: $318 divided by 3 = $106 i
Bill's total incame for the month is: $106 SSI péynent

+ 60 pension
g _ $166 Total Incame

s

1

' ) J/
EXAMPLE #§ .

ELigible Individual, Living in the Househotd of Another

~ Because of the problems of inflation, Bill is having difficulty <
living on his very meager incame. He goes to live with a friend Al 5
Smith, who is still working, owns his own hame, and is generally fairly
well off. Al agrees to a nominal payment for room and board. ‘When
Bill reports his new living sitiuation to SSA, he is told that the
1/3 reduction applie$ because he is not the head of the household
(Al owns the house); and he and Al can't be considered as sharing
expenses because of ‘their unequal ecaonomic status. Thus Bill's new
benefit payment is: )

1. Countable Incame: “——- '$120 (See calculation in
. ) ' Fxample #7)

v

2. Quarterly Benefit Payment:

quarterly benefit-standard -—----- $438
- one-third reduction -146
$292
countable: income -120
Quarterly Benefit Payment ——--w——=-- 3172 .
3.
-137-




3.. Monthly SSI Payment: $172 divided by 3= $57.33

Bill's total incame for the month is: .$ 57.33 SSI payment
‘ + 60.00 pension
$117.33 Total Income

g

EXAMPLE “#9 "
Two E&igible Individuals in a Holding Out Situation .

-Bill decides that the drastic cut in his SSI payment makes| it
uneconamical to live with Al. He recalls what the SSA said about
"Al being of unequal financial ability, and determines not to make
thal mistake again. He 'has another friend, Sal},y Flowers, who is-
an SS. recipient herself and has no outside income. : She is receiv-
ing' a benefit payment of $146 per month ($438 per quarter). The
decide it would be econaomical to live together, and begin to do
so. Bill falthfully reports his c¢hange in living circumstance to
SSA. SSA calls in hoth Bill and Sally, and after a series of
embarrassing questions, .decides that Bill and Sally are in a "holding
out" situation, and are an eligible couple instead of bemg two
eligible individuals. Their monthly benefit payment is:

1. Countable Incame: —-——-: ~-- $120 (See calculation in
8 —— Example #7)
2. -Quarterly Benefit Payment: R ' !
quarterly benefit standard el $657
\ " countable income -- =120~
Quarterly Benefit Payment —~-——-—=—= §537

3. Monthly SSI payment: $537 divided by-3 = $179

——

-Bill and Sally's total income fai ‘the month is: $179 SSI payment

_ + 60 pension ‘
\ ' $239 Total Incame
Note' If B111 and Sally had been c*ons:.dered two eligible individuals,
their total monthly incame would have been: $146 Sally's SSI payment
106 Bill's SSI payment
+ 60 pension
312 Total Income

O +
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X ' | EXAMPLE #10 ' \ '

"~ ‘ Etigible Tndividual at Home; , \
ELigible Spouse in Institution _ ‘

[ ’ |

" Sally becomes i1l with ulcers because of the "holdlng out" sit~
uation ‘and the subsequent reduction in income. She is hosp:.tal:.zed
for more than a calendar month in a hospital which: receives 70% of/
its funds from Medicaid. During that period of time, the benefit | - -
payments were calculated as follows ) / '

1. Sally receives $25 a month, the amount allowed an ellg;.ble

individual in an n institution to take care of Jher persohal

needs. \ / !
2. Bill receives the an'ount/ for an eligible individual of

$146, less the countable income of $40 for a total Of

$106. (See Example #7).

| ' Bill and Sally's total monthly incame is: $ 25 Sally's éSI yment
] . .y 106 Bill's SSI payment
/ . ! + 60 Bill's pension
: . §19 1 Total Inc ;

EXAMPLE #11

ELigible Couple Living Separately

When Sally cames hame from the Hospital she and Bill decide to
separate. Bill finds anuther apartment for himself. Until they
have been separated for six months, however, their benefit paym.nts
will be calculated at the couple rate of $219 per month:

1. The SSI payment is the same as in Example 49--$179.,

aemeemis

2. .Sally's monthly payment will berl/z of that ar $89.50.

——

3. Bill's monthly payment will also be $89.50.

Bill's total incame for the month will be: $ 89.50 SSI payment
- + 60.00 pension ,
: $149.50 Total Incame

Sally's total income will be the SSI payment of $89.50. ‘




)

EXAMPLE #12 f
ELigible Individuals Sharing Equally in Household

|

Both Sally and Bill have learned the hard way from their L
experiences. After the six months separation period,. they both
decide to orgariize d cammne of other SSI rec1p1ents. e commne .
is set,up so that every person shares equally E&n the h u;sehold _ o
‘costs and in-the management. responsibility. is e§

pec:.ally careful to arrange his affairs so that th and

in the group will not be in danger of being in é "holdinhg out"

-tion. "The benefit payment calculations for Blll and Bally are as
" individuals:” .

v 1. Bill gets thé same SSI beneflt payment for ellglble
. ‘ individual as he did in Example #7: $106

2. Sally gets the full amount for an ellglble i
with no incame of $146. ]

st

Bill has the sax%e total monthly income as in Example $7: $166;
: Sally 's incame is only from SSI, and thus is $146. ' —_— o

A}

|
» .o . )
. .
!
- . R
. .
.
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. . w ' -GHAPTER 13
o . POST-ELIGIBILITY EVENTS
Overview,

- w e

once claimant "is-daclared ellgl.ble for SSI benefits, SSA ’

L Y

and claimang ‘have a mutual obligation to ensure that claimant con-

tinues to meet all the eligibility requirements and that the amount o

of the benefit paymentiis oorrect. . . T e

~

ot

The clamant d1scharges h?’s respons:Lblllty by reporting

pramptly any c;hange in his circumstances which might poss:.bly

"affect eligibility or thé amount of his benefit payment. SSA dis- |

|

_ charges its respon51b111ty by fully exanu_nmg anv cha.nge yeported by
claJ.mant ol a thlrd party, and also by regularly scheduled redeter-

m.matlons of all ellglblllty factors . ' \ L - )
?

- Q

o = The result of changes in claimant's circumstances can, of
\ .

course, lead to susperision, or teriination of benefits, and to over-

"

(e

payment or underpayment of beﬂeﬁits.

-~

.

-

This C}{apter will be focussed 01:1 .examining each of these —

issues: Co » « . - ‘
/! ...reporting requirements;
{ ; .. .redeterminations\of elié'lbility; . - U

| spanpion o ternioation o beretita; .
. .overpayments and Wﬂemay";nts -

4
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. 42 v.5.C.A! §1383(e) (2)
- " 20 &WF.R. §416.701-15
C.H. §5300-5 ‘

L

\ .
* Reporting Requirements

Claimant or his representativé payee is rcquir‘cd" to report. ©

|

El

.

all changes 'in his ciircunst;';mces"ﬂnch affect otzligibility or the .
- ¢

amount of ﬂ\é\‘ bénef it payment. This requirement is ¢learly spelled

" gut on the ap}\ul ication form, which is siqnod‘ by the claimant. ”

The following events or facts imst be reported to the SSA:

) . ...change in address; - .o, '

..change in living arrangements;
. o
...change in income; X ' . ‘

..change in resources;

| . L . . .
..eligibility for otlier benefits; Vo
. .death;’ . ‘ ’ . . V4

..change in marital status;
1

..cessation of b’%indnes‘s or disability;
y .
s.refusal to accept vocét’iqpa.l rehabilitation services;

»

x> .. .Geparture fram the U;S.;

.admis&ion to or discharge from a public\instit,ution;
/ ' .
..admission to or discharge fram a hospital, skilled
nursing facility, or intermediate care facility;

..change in school atterdance; ’ . .
1 ...lqss'. of status as a resident of the U.S.;

...refusal to accept or discontinuance of treatment for-
drug addiction or alccholism.

- . .
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@ , \
oo These events rust be reported as soon as the event occurs

or is anticipated to.\caqcur Failure to report within the 30 day permd
| N I3 -

o ‘l.aftef the quarter in ybbich the event takes place, may result ina .

penalty deduction being' imposed, and withheld frém his benefits.

Penalt.les are gmposed according to. "pemalty periods":

..the f1rst onhe @ms with the day an ap?hcatlon for ’

‘ SSI benefits is filed and ends with the day on which
SSA becames aware that a *eportable event has occurred.
Exception: If no penalty is imposed, after SSA has &=~
all the facts in the case, the first penalty period

-

y is extended to the day SSA becomes aware t a .
. , \ reportable event has occurred which does res t in a )
. penalty bemg mposed . '
, . %
A .+ .the second one begins at the close of - v.:he previ ous
’ o penalty period and 'ends with the date SSA becames,
‘ aware that a Jreportable event has occured; the same
B } . exception descrz.bed above applies; \ .
\

.. ~the third one begins. at the close of the second penalty
.. period and ends when SSA becam>s aware that a reportable
event has occurred; the same except.lon descn.bed abeve
applies. \

* ° " The penalties are as fo]ilons: - ) s
.$25 for the first penalty period; \
:‘ ’ ...$50 for the second penally period; \
’ ...$100 for the’ third penalty period.
Note that it i§ poseible to have several violations occur m any one s

penalty period; however, there is only one penalty imposed-for that peri

Penalties.can be waived for good cause, for example:

\ '. . .clamvent was unable to camply with the reporting
requirements because of age, canprehensmn, memory,

B physical and mental condition;

-@ — -143-
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“

...claj unant did not understand the, reportj_ng requirements;

"‘ ...cLa:_mant did.not have full knowJedge of the’ event to
be reported. ’ . )

N Penalti

( .. .fail

' or should have known was matenal

...anl
he K

les will not be waived for the follcwmg reaspns T

ure to funush information which clamant kney !
~

S

nocorrect statanent was made by claimant which

new or should have known was incorrect; N

¢ . .acceptance .of a payment which the individual knew

.

. Note: 'Ihe Claims Manubl takes the pbs:.tlon that 1f reasona‘ble evi-

dence is presen

fully- intended,

<

" use of the penal

deprivation of SSI\ tlaimants.

suld have been expected to know was incorrect.

to show that the delay or ﬁallure was not will-
penalty w111..,be -1mposed. It camares the limited
in Title II cases and stresses’ the greater

As of November, 1974, no cases of

)

~per\alties being ‘aq‘sessed had been received.

’

\ .

Keep in mind that the statute cledrly spells out that there
. - /

If convicted in a court of

-

are more serious consequences for fraﬁd
law, a person could be fined not more than $1,000 or lmprlsoned for

Fraudulent acts aﬁ:e defined in
§1383a, as whoever: _ - \ N

o

not more than one year or both.

4

(1) knowingly and willfully makes ar causes be made
any false statement aor representation of material
fact in.any- appllcatlon for benefi. under thls subchupter; ,

. (2) at any time knowingly and mllfully makes or causes to
be made any false statement’ or representation of material
fact for use in determining rights to any such benefit;

\ -
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(’3) having knmledge of the ocowrrencé of any event
affecting () his initial or continued right to any
such benefit, or (B) the initial or cantinued right
to any such benefit ,of any other individual in whose
behalf he has appl:.ed for or is receiving such bene- )
‘ ~ fit, conceals or fails to diclose such event with an- .,
. - intent fraudulently to secure such benefit either in '
. a greater amount or quantity that is due or when no
- such benefit is authorized; or -

*

-

*(4) having made application to receive any such benefit
for ‘the use and benefit of ancther and having received “~
it, knowingly "and w:.llfully converts such benefit or
any part thereof to a use otherthanfor theuseaxﬁ .
benefit of such other person. n i

The key here is cbviously the intent of the person's actions.

< > .
‘
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. " ' Redeterminations of E].igjbili’&y

14 Al . i

"SSA-must be sure that clalmant conb.nues to be ellgl.ble £or .«
beneflts and that the amount of the beneflt payment is accurate.:

- Redeterminations of eligibility occur when.

"

...the SSA ccmputer schedules dl.t:o , .

..the cla.unant reports certain c.hanges in hlS
ca.rcunstances,

4

...a third party reports certain events. - oL . ,

' SSA Scheduled Redetemunatlons .

°

) 'I‘he SSA camputer notuf,les the DO that a claimant's el:n.gl—

?
~ )

bility must be redetermmx’ at 1east 12 months: after the month of
- initial- appllcatlon, uriless the DO inputs.an earlier redetenmnat.\.or; R
. date. After the flrst redete.munamon is made, the next redctermi- ' ; . I
. ' nation w111 be scheduled for 12 mnths after thdt, unless’there is : :- ﬁ'1’
K : " reason to determine. el*glb’lllty at an. earller date. | .

Although a face-to-face mterv1mls considered most ciesirable,

- e !
the appropriate form SSA—8200 can be mailed,to the claimant fdr cam-
pletion and signing, if the worklgaci of the ‘DO 1& too heavy to prov1de

for a face-to-face 1nterv1ew Note: there 1s a spec1a1 concern that '

\\
all converted or Eandfathered clannants ln partlbular get a face-to— 3 .

facemmw o , s, T




The ca-npum-r syston1etaing u.n%rol ovn;'- the process, i
the redetermination data is supsel to b put into the' systam witliin
4% days fram dzu; of mti\';z i oenedict such 1edetemination. 14 the ) -
dita is not f(Ithhccminq, an alert is generated and transmit_t{.ad by
wire to the DO. Within 30 days after the first alert, a second alert
. : is senti, w1th ooples\ to the reyional offices. This occurs %very 30 . ‘\ .
days unt11 the mformatlon is transmitted.

. If the.claimant fails to respond to the first attempt to

make contact with him within 10 days, a second attempt is made, with

notification that failure to respond-could result in suspension of
. \ “ * .
future payments in 30 dax' . If after theialloted time claimant has

- . not responded, benefit payments are suspended. -
Claimant Initiated Reglzterminations
]

' Claimants or their representative pgyees.are required to

;o notify SSA of events which may affect their continued eligibi.lg:y for

' payments. 1f the event does not affect their eligibility c;r benefit

. paymént . no further redetermination is necessary. If the event
repér@ results in suspension df termination of payments, no ft;x.;ther
redéternﬁ;mtion is necessary, until the claimant asks for reinstatement. - N

The events which may require the DO to perform a redetermination include:

...death of a claimant ar a member of his family, such
as spouse, parent, ineligible child, essential person;

. ..change of address, which might indicate change in liviﬁg
‘ arrangements, sale of hame, move outside of J.S., move
of a converted claimant to another State;

-147- !
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| | /
| | .

| /

| /

A /

; ...work activity and earned income;

..unearned income; - ' /
.. .Tesources; : //

..change in ma.lltal status;
. .change of student status of a disab%/ed/blind child;
...Change-in s pport from absent parex}/ts,

/

. .reports of / medical improvement; /
/
.-.representative payee dies or savs, he no longer wants to
serve. | i
P {

! .
If any of these events occur, there would be a redetermination of
all|eligibility factors, and the same process/ would apply as in the

scheduled determinatiion. /

. : s
A After leti f the red tion, the ¢ ter would
1! i corp on o e ete.nm.f)a on, ompu
schedule the next regqilar redetermination 12 months later.

<

‘ B | -
‘; _Third- Party-Tiitistes Redetbrmhnﬁon. L,

]
| . ;
|
1

e e e s

‘ “ F
Notlflcatlons r reports from qutolde sources may raise

cmestlons concerning the \cont_mulng ellglblllt_y and/or payment amounts

of cialments 'Ihe events &bted above as being-possibly reported by

]
cla.m‘»ant might also be repgrted by a tfu.rd party. -In addition, a third

par..y\mlght also report fallt@res of” clmmants to: 1

‘\ .. .prosecute claims\for otheji: benef:.ts-

T

. .accept vocational rehabilitation services;




-

...accept treatment for drug addiction or alccholism, or
...maintain résigi;erxce in the U.S. ‘ |
If the event reported res_lilﬁs in ﬁuedia@ suspension or termination
of benefits, redetermination of other eligibility factors is not
required,h\\mtil ‘the claimant asks for reinstatement. -If the event
affects eligibilit;y. or payment amounts but immediate suspénsion o;'
tenr}ination is nof: involved, then a full redetermination is required.
If the event does not change basic eligibility or payment amounts, N
a redetérmination is not done unless a scheduled redetermination is
due within 90 days. Uvon campletion of the ‘redeterndxxation; the
ccmp\!Jter would schedule the next redgterminaition for 12 months hence.

In all iﬁsfances, the DO has the right to schedule redeter-

minations earlier than the 12 ﬁ\onths, but not later than the 12 months.
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° 20 C.F.P. §416.1301-1100
) o uen

Suspensions and Terminations

-
Suspension cf benefit payments is\required when claimant-

o lorger. meets ﬂle.requirements ‘for eligibility and when termina-

tion does not apply. Claimant will c}mtinue to have the payment

1sw.xspende::'l until,allﬁeligikbilityy, requirements are met.or until bene=

]

fits are terminated. ' ‘ e

<

Certain actions’ are not suspensions, but rather simply,

a denial of the 'claim': ’ . '

...claimant has failed .to apply for other benefits,
and such fact is determined before he starts

receiving payments;

.o .claimant did not comply with the agreement to
dispose of excess resources, and on which basis he
received conditional benefits;

~..payment vas made to an individual faced with a
financial emergency who later was: found rnidt to be
eligibile for benefits;

...payment was made to an individual oresumed disabled
and such disability is not established.

The following events w/uld result ir} suspension of benefits:

™ ¢

° : .

. ..excess incane;
. . .8XCEess resources; L
...claimant in public institution;

...Claimant fails to accept treatment for drug addiction
or alccholism;

4

. ..Claimant absent fram the U.S.;

~150- " o
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. | ' ..Claimant refuses vocational rehabilitation services;

. [

Ve

The following events result in termmatlon:

..death of the qlauimant;
...blindness or disability ceases; L
. .benefits have beenlsuspendad for 12 months.

A written notice of J.ntent to .susperd, reduce or terminate

o benefit payments must be sent to cla:mant in advance of such action,

except where: . ) » -
s [4 i .

. .SSA has factual information oonfmnmg claimant's

\ . d@th [y

° . ;o
4 b .

. .dmendments to Federal law.or an irncrease in benefits

) . . - payable under Federal law require autamatic suspensmn,
. reduction or term’ natlon of beneflts' _

..clerical or mechanical ermr has been made in a decision;

) .. -the facts indicating such action were supplied by ‘the
‘ clamant, there are no confhctmg facts, and the facts ] .
are canplete. i

"\ N

It is the last exception that has concenxed advocates and :

o3

p _ lawyers because of the potential for vml.atlon of claunant's rights.
Itlsmtclearatthetm\eofertuxg}wSSApersonnelatthe ¢ .
District Office level are mterpretmg this ,phrase. The best pro-

tection, of\\comfse, for a claJmant who. dlsagrees w1th this or any .
determmatmn of ‘the SSA, is to file a remxest for an appeal Once v
w—... he does that, if the 1ssue is that;» of reductlon, suspensmn or

termnatlon of beneflts, hlS beneflts can be restored, pend.mg the

outoame of the hearing. This issue is discussed in detail in the

Chapter on The Appeals Process.

N . . /
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" of collecting the overpayments can put the claimant in truly dire

20 C.F.R. §416.533-72

Overpayments and Underpayments s
: f - - o,
Overpayments and underpayments occur when the benefit vay-

\.
ments which claimant has been receiving were incorrectly figured. The
. . ¥

agbunt; of the overpayment/underpayment is the dif f_e,rénc,e_,bét»wc_cm

what the benefit payment level should have been, and the payments ~

actually received by thc clalmant ' Lo ‘
Beéause of the low level of benefit payme.nts, it 1s obvmus

that great, hardshlp can occur whien payments are not correctly com-

“

,puted,( -This hardship wouldbe in the past for clLunants who haveu

been underpaid, It for claimants who have been o\/erpaid,‘ the process

. “\\\_
,, ™
straits. ] Fortunately, there isyza provision for waiving recovery of PR

P

the overpayient. Before lookjng at tie waiver provision, it 1s im-

‘portant to understand the difference in how underpayments and over-

payments are liandled . . i

i
Underpay nents

-

”

There is a total limit on andemayrmnts. It cannot exceed

an amount equal to the difference between the amount which should have

been paid over the past 12 ronths and the amount that was actually paid

¢ »

during that period of. time.

o
Underpayments can be paid to the claimant in a separate

[

[

! ‘ /
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¢

cIalmant ha§ overpayments not yet pald, the urxierpaynent is offset
against that overpayment. i ‘

If clau\nant is dead, the underpayment can be paid only
to his surviving‘ spouse (if not .separated for six months prior to death).

. Overpayments -

. . |
© t '

There is no limit on the amount of overpayments to be re-

covered. : ; , "L

Certain actions are not overpayments: 50
...presunpt:.ve dlsablllty payment made for up to 3
months is not an overpayment if, claimant is ot
“eligible because he is not disabled; stich payment
is an overpayment if claimant is not eligible be- -
cause of some other* eligibiiity factor;

..penalty: the imposition “of a penalty .‘LS not con-

sidered an adjustment of an overpayment, and is

mposed only agamst any amount due the penalized
claimant.

_Recovery of an overpayment can be acccmplished by either .a
refurd or an adjustment of future benefit payments.

~~~~~~ A-refurd MiSt b6 made in every case in which the overpayment

is identifiable &s part, or all, of the amount of claimant's non-

excluded resources. It canp also be made in other cases, when clazmant

|
so desires, and -can be made by sameone else on be.hali of cla:mant

fg An ad’!ustment of future benefit payments simply means that

the claimant and/or his 'éligible spodse would have their monthly
®

benefit payments reduced by thé amount of the overpayment. If the

amount is fairly large, it would be possible . to spread the overpayment -

-153-
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out over several months; but in'no case longer than 24 months. - SSA

. \ . a
~ ‘. has standdrd minimum.reduction amounts to recover overpayments w}uch

I a

are:
. Overpayment of less than $100 -—- $ 5 per month
. : Over $100 but less than $200 —-——- . 10
) " over $200 but less than $300 --—- 15 . ;
B} - - ‘Over-$300 but less than-$400-—=——— -20- * - —
» Over $400 but less than $500 ———-- 25
‘ Over $500 but less than $600 ——-—- 30
Over $600 but less than $700 —--—- 35 L.
" Over ' $700 but less than $800 —-—--" 40 Co
Over $800 but less than $900 '—--- 45 -
\ . A

[C.M. §19040]

v

. ‘ If an individual has excluded incame, SSA hay increase the

reduction to equal the amouht of that incame..' s

1

Waiver of Overpayme.nts,{,

S v ' ! o -
. Overpayments can be waived, but claimant must first prove '
? ,ﬂ’ .
/ that he was without faultiin causing the overpayment. That decision ;.

rests on a consideration 'of several factors, such as:

~

\

o = : ‘...the clairant's.understanding of reporting requirements; ¢

...kaowledge of the occurrence of events that should have
been'reported; -

...ability to camply with the reportirg lequirements . ' -
(eg. age, cowprehension, memory, physical and mental .
cordition); o

...an incorrect statement made by the individual which he
knew or should have known was incorrect;

.. .accep of a payment which the individual knew or
could Have known was incorrect. i

.

/ -154- . : N o
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If claimant can prove that he is without fault, he still must . !

prove that recovery would have one of the following results:
...defeat the purpose of SSI, or ‘
..be against equlty or géod conscience, or

. ) . «impede eff1c1erit administration- due to the snall
amount J.nvolved

. : \ : .
To-prove that recovery would defeat the purposes of SSI, is’

to show that it would deprive the person of income and resoirces

¢ . + ¥ needed for his own ordinary and necessary living expenses. Since the
“ N ¢ . .
» ‘ " level of payment for SSI is supposedly based on a poverty level, it -

0 should be approprlate to argue that lowering that amount would résult
in deprlvatlon for the claimant.

: : TIf that argument doesn't-work, then move to the next or‘le N
f concerning equity or good.conscience. When a ’person,because of a
— notivce that such a payment would be made, or by reason \of the |
incorrect payment, rel;'i.r;.}uished a valuable right or changed his S

position far the worse, recovery would then be against good canscience.

. | . ’ |




A . | 5 N / A\S . \ -
o | , :
. / | . .
! /
( : » l
CHAPTER 14 — THE APPEALS PROCESS .
" OVEIVIBW & v v v it e et e e e it e e i e et e s 156

What Issues Can Be Appealed . . .. ...... e e e e 158 o

The Right to Representation . . . .. .. ....... X ...l aet . ’

Reconsideration . . ... ..............0 A 163 *
) Administrative Hearing . . . . .. .. ... L 168

~ The Appeals Council . . ... .... Ceee e e e e e e e ....176, .
1 < ) R +
. i
I \]
| 3
Qo
N i
! ‘ s >
AN I * ]Q




' appeals process to get those beneflts restored a.an)g pald retro—

42 U.S.C.A. §1383(c)
20 C.F.R. §416.1401-1595 - | '

|
\
i
|
CHAPTER 14 | | | ‘
T ‘THE APPEALS’ PROCESS

Overview
l -

'Ihe appeals process proudes an official opportmuty for

a claman‘t: to dispute, actions taken by the Social. Secunty Admuus-

N -

tratmn. \’I'here are three levels of adm:Lmstratlve review:

-

- .reconmderatmn. N
. ...administratiye hearing;
..‘.Appeals Counc11 review.

Court rev1ew is also possmle, but th:.s Chapter will not deal with

l&

< NN
A L ’}(‘:: N
) - .

that 1ssue.
The appeels process is essential)y'the same for SSI clai-

mants as for QASDI clamants. The na;ond:.ffe.rence canes about

" because of t.he declslcm in Goldberg v, Kelly, wh:.c:h found " that

welfare benefits® cannot be susperpded, reduced or temu.nated w:Lthout

due notlceandwlthoutahearmg ' - e

L 3 ¢

In the 0ASDI preqram, SSA‘has the pollgy .of taking the

action, and<then, if the clalmant [ o) desues, he can, ut111"e the

'1,-«5 - g |

actively. W:Lth the backlog of cases, it 1s,not unusual for there to-* =~ -

be a six nonths wait for an admuustratlve hearmg. The entire pracess

cantakeaslongas‘woorttmeeyears. St

-156- .



0

i

¢
|

In the SsI' program, because it is a welfare program, .
Goldberg V. Kelly will apply. 'Ihus in cases 1nvolv1ng suspension,
reduction, or termmatlon of benef:.ts claumnts must be given due
nouce and offered a hearing. ‘In order to cut down the time that

’SSA mlght be stuck with payments which realistically~w#uld be
dlf:flClJ].‘_t. to recover, SSA has made two basic changes in post~-

L4 | y t’ . )
eligibility redeterminations, irvolving reduction, suspension or
_termination of benefits: o | e
.+ for med;cal issues, the claimant skips the recon-

sideration level entlrely and goes directly to the
admmstrat.we hearing; - . \ .

A
»

- ...for non-fmdlcal‘lssues, claimant is offered a

formal oonference at the reconsideration level. X

As of January. l, ]975, 40, 000 appeals had been f11cd in the

SSI program. However, be(‘au¢e most_ of ‘them ovcurred rather late

in the year, there 1s no body of cxpemencg upon whlcp- to draw. -

\ S « *
Thus the experience with the appea S process in OASDI will be

utlhzed in ths Chapter . NoLe that 80 to 85% of the appeals in
l "0 \ QASDI are on Lhe chsabl-]lt.y issue. Because, the standafds for disa-
‘. . . . . ,‘ . -
+  bility ate identical in the two proyrams, it is anticipated that a

'\iérge volure will be gener'atlad arovnd that issue. However, since the
! !

¢ v ' ! . l N i .
SSI program is_so much more complex because of the "means, test", it
i

is likely that there will bjle a larger volume of non-disahility issues

\
’ ?

v that will go to appeal. , | oy

L X ,
_ , | . ; S A

Vs
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. VA ’ :
b " Note that there must.be 4 written decision before claimant-

can- file a ré;;uest lfor'an appedl, and such a request rmst be in °
writing. It must be filed w1thm 30 days after’ claimant receives
the wr:.tten notice, wh:.ch SSA usually determ:.nes to be 35 days
’ after t:heI date on the notlce. If claimant does not f11e for a
w1th1n that penod of time, the decision beccm&s fmal The tm'e 1::unit‘, -
can be waT.ved for good cause. 'Ihe strmgent time llmt of 30 days
compares pnfaverably with the six months allowed in the CY\SDI program, .
;me experience under OASDI is that only about 25% of the |
clalmants‘ denied benefits bothers to start' that first step Chviously
' it is important to tell claimants about that nght, and to urge they
avail ‘thel“rselves of it. | }' | /
“his Chapter will be devoted to examining iin.greateryc'letail , \
the following: ! | ‘ ] '/
..which issues can be appedled;
...the right to representation; |
L . ...the reconsideration level; - 7
... the hearmg level; /
...the Appeals Council level. ./ 1'

v ' Advocate Tip
. .;{nﬁom community groups about the appea,&? process;
..urge claimants io (Leéuut an appeal;

in that process.
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-What Issues Can Be Appealed

/ /;he decision, in order to be appealable, must be what SSA

defines as an “ini

includes not only

ial determination". An initial determination
. {
decision on an initial application (an initial

claims determination),.but also a decision after the claimant has

the Clanns Manual are as follows: s .

[}

. .

" . ..payment through a representatlve paﬁ(ee, rather
than directly to the beneficiary. {(Exception: drug
addicts and alooholics——they must have payee);

...d.}sallcmance for fallure td: suhnlt ev:Ldence, -
démal of request far mt,}ﬁrawal of an ,a/ 11cat.1cm,

demal of request for carxcellatz\on of a."reqpest
for withdrawal" of an applicatien;

-

..any issue relating to cia.unant's age), dlsablhty

o or blmdness,

(8

.l ...the anount of the SST’ beneflt payment, ' !

...res:.dency c1t12ensh1p, or a11en status; .
4 °
.:..clanpant"s incame, 1.e., what constltutes income
and exclusions; , .

A . i * l
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A .

b .
; .claimant's resources, -

..marital relationship of an individual and spouse; .

e - living arrangenents}
...failure to fJ.le for or pursue benefits under other
prograns, T~
...claimant’s status as a child;
s . [+

...failure to accept vocational rehabilitation
servic'es;

. ..whether a person is an mnate of a public insti-
-tution;

. . .whether clamant is a patient in a TJ.tle XIX
fac111ty, *

. .whether a claimant is a drug addict or alcoholic and
is c;nplymg with treatment requirements.

Those issues which are not subject to appeal:
~.:selection of representative payee;

...disposition of informal request 'for payment ’
(1nforma1 disallowence) ;

.o .ellgz.bz. ity for emergency advance pay@t;
‘e .presurrpt;ve/ disability payment.

c
L3

[C.M. §13687)
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The nght to Representatlon A

"a A claimant has a rlght to have ne represent h1m in

Yoo :

his dealing‘s with the Social Securlty Adminis*{.ratmn. Although

X represemtatlon is :unportant at any, time, it b becomes critical -during

T —e
{

5 .} ‘\
In exanu:ung the expenence in QASDT, po data is syste-

T~ — ,_/’

the appeals process

" . ———

| \
matlcally collected which deals wa.th the icsue of\ representatlon.

However , a study* was done on 1nformatlon oollecté\d through the years !

i t

1965-69 with same rather 1nt_erest:|.ng results. Of \the claimants who
were denied benefits and who appealed to the admln}stratlve hearing

, level, onl)L about one—th:.rd had representatlon frml anyone--an

attorney, a friend, a relative, or a trained lay ad'\\rocgte. The-

. e s . L .
f impact of such representation is revealed in the fol'\lown)g figures

for favorable decisions: ol . l |

v [l
pe |

..the claimant alone won in 38.8% of the éases;

» ‘.,.the clalmant with a non-lawyer (relatlve, friend,
tralned lay advocate ) won in 48.5% of tx.he cases,

l
..the ‘claunant with a lawye.r won in 54% oﬁ the cases.

"~ ' It is Glear from the above statistic. that %eprese.ntatlon
/ ) : ‘
éefinitely does make a difference. ‘1

! o1

|
{
¢

* Rock, Michael H. An Evaluation of the SSA Appeals Process,

No. 7. DHEW, Social Security Administration ()peratlons
‘Research Staff, April 15. 1970.

|
|
i
|




As to who can represent, the rules are as follows: ,3

. -+..a lawyer in good standing and admitted to practice °
‘ in any jurisdiction of the Unitbd States;

&

|

-.any other person-who is of "good character, in good
repute and possessed of the necessary quallflcatlons
to enable him tc render such clemrant valuable service."

N

Whenever a representative is not an attorney the claimant
must provide the Administration with w;.:J.tten notice of his appoint- .
ment signed by both the claimant and the representative. v
Both attorney and non—attorne& representatives may be
paid fees for their services in representing ‘élaiﬁants; A repre-
sentative seeking such a fee gu_s} file a written- pet.ttxon at any
i Social Security gfflce. v 'I‘he,anmmt of: the fee 1s gove.med by such
factors as the services performed and the complexity of the case. '~ N
To aid non-lawyers in representing claimants during the
appeals process a handbook and £film have been developed bv our
off:.ce wrder a grant fram the Admmstrata.on on Aging through the -

NatJ.onall Paralegal Institute. The fitle of the film is: "Paralegal

Advocacy: Client Representation at a Social Security Administrative ( ’

Hearing". The title of the Handbock “is: Representation at a Social ’

Seéurii:xﬂearigg: Focus on Disability. Both can be secured fram:

, National Paralegal Institute
2000 P Street, N.W., 6th Floaor

washington, D.C. 20036

i
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(Reconsideration

[3 <

Reconsideration is the first step in the appeals process

o«

v - /
: l .- . )
and must be gone through in order to réach the administrative hear-

. 3

- ing level. Exception: cases involving a post—eligibili{:y* redeter-
" mination of a medical issue go directly to an administrative h‘earing.
In ordef to understand the reconsideration level, it is . .
important to understand:

s ...the procedures used by the SSA;
) g . <

...how SSA chooses the procedures;

...the claimant's options.4#¥

f
. . The Procedures

" The three procedures used by SSA are:

...Case review; , .

! .»informal conferen'ce;
X

...formal conference.

" ~— TS
—_—ITE . . . . . .
N ¢ .. Case review is the basic reconsideration procedure. All the
N e T P :

(. evidence in the file is réviewed, plus any new evidence produced by |,
v H

the clai.tr\ant/repres_entative; and a decision is made based on an
evaluation of that evidence. Case review is the only proccedure used
in OASDI cases, and for reasons of time and noney, SSA prefers to'.

utilize this procedure, whenever legally possible. :

I
=
[>)])
w

[
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Informal cbnference consists of all the procellures

é
'utlllzed in'the case review. prccess In-4ddition it provides arn

I
opportunity for the cla:mant/regregentatlve to appear in person '
N

before SSA personnel, preferably sameone not involved in the '
prigi;nal decision-making process. Oral testimony is taken, and the
: ¢laimant has the right to bri;lg witnesses favorallale' to his Case. {
Fqual'ly mzportant the clainant/represen;ative has the right to r'e‘-
View ewdence m tﬁe file.’ . 1.

’

The fonnal conference conmsts of the procedur&s specified . T

“ for the informal conference, plus -the* A)gnortpnlty for claimant or

his representative to subpoena Qand’ Cross—examine witnesses who have

- - . s

given evidence against claimant. *

The formal conferenceé is conducted .in the District Offlce i
by a demslon-vmake.r who has had no prior mvolvanent in the mltlal
determination. The role of the decision-maker is similar to that
- of a Hearing/Examiner or Aqxvﬁnisf;rativl Law Judge at an administL:;—

tive heaJ:ing. A transcript of the hearing i$ not required, but a
written sumary is made, which can be made available to the claignant.
and his répreaentatzve . ) . [ s

'I'here are time limits .mvolved in both’ confepences. The o

cla,lmant mist receive notlce of the conference ten days prmr “to
hcld.mg Jt and the conference nust be neld w1thln\ 15 daxs fram the

~

_ request for such a conference - <

<
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: Choosing the Procedure ’
' o * The Goldberg vs. Kelly decision plays a promlnent role
. “‘ in deciding’ yhat procedureslssm will utilize in a case.
o In }\ case involving Goldberg vs. Kelly rights, that is, -
T
’ one in which benefits are being suspended, reduced or terminated,
a formal conference must be offered. (Remember that if a medical
. 1 ] . .
issue is involved the reconsideration, step is 'skipped arnd the
claJ.mant goes dlrectly to an adrm.mstrat:.ve hearmg )
'. In a case whlch does not J.nvolve Goldberg vs. Kelly rights,
the options differ depending on whether the issue is medlcal or
- |
non-medical;
¢ * ...if a medical issue is inwvolved, a case review is -
_ conducted by the State Agency Disability Determi-
nation Unit. At the option of -the State’ Agency, :
~ an informal conference may be offered claimant.
. The latest information is that thls is not happening: °
«..if a non—medlcal issue is mvolved, a‘case review
il is conducted by the District Office. An informal
conference may be held at the request of the claimant. ,
g N -‘ . . The Claimant's Options :

\,1a1.mant 's oth.ons at the reconsideration level are con-
4 siderably broadened under SSI.as oompared to GASDI. Instead of just_
a g rev1ew, cla:.manf, at least in most 1nstances, has the
additional option of appearing in person ard having an opportum y

to present his" case. The advantage to the claimant is cbvious, wand Y




! N,

© thisg advantacje is enhanced when a knmledgeable advocate is also
. R . | .

o

>

v

N . e "
present. ‘ N
9 v > X
That appearing in person does have\impact on the reversal

rate is apparent when looking at the statlstlcs on disability cases

<

- appealed in 1972 * Reversal rate at the reconélder on level

was 37%, whereas reversal rate at the™administrative earing level
was about 50%. ° | ‘

There is relativeiy ‘scant experience within the I program
“as yet on the use of the mfomal conference at the reconslder tion
" level. However, if it is to be utlllzed, the same careful pl
*which goes jnto preparatlon—”f’or the administrative hearing should
go on ‘for.the informal conference. One note of caution: the mformai
conference does not allow fgr the subpoen:a _of witnesses, and their
cmes-exarnionat'iion, so if the issue is evidence gi\'re;q bysaneone other .

[y

: . | .
than the claimant, it probably would be better not to use the in- .
¢ 4

formal conference.- Both the adnumstratlve hearmg and the formal
scanference do provide for asuch a right. - !
Yoy
- Even though there .are broadened optmns for the claimant, *

whether those options are utlllzed depends an the cla.unant s under

: standmg of those options. . For éxample, in locking at the experlences

of qcme District Offices, it is clear that clamants are almost
umfonnly wa:wmg their Goldberg vs. Kelly rights through a waiver

form whlch they sign. Upon closer examinatiom, it appears that DO

B o . .

4 - < . [l .‘ L3 -
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‘ \ K T ' ' | ‘
personnel are frightening claimants by overstressing the fact that '

SSA will try to recoup any overpayments that are made in, the eyént ‘

%

f- . .
that claimant loses.  There is' little exploration of the particular
:», ' | o :

. claimant's situation, and whether it would be to the claimant's

" advantage to take that chance.. For example, if 'claimant loses | N
1

[

and is terminated, he might be.j_udgment proof, and thus would lose! ]
nothing by' exercising those rights. The point i_sl,Yt'hat the claimant . . g
should understand the options in light of his particular situation.
. The role of the advocate -§f1;>uid be to hélp pla.'imant to make an
informed decision. R

‘ . , . . .
P

- ) Advocate Tip

N ...8tudy the neconsideration process; .

...s8tudy the recoupment procedures ; ' Ty

4

. ci,explone claimait's situation; ¢
: ...8pell out the options so0 claimant can make o ', -
his own decision; _ . '

v
‘ - ¥ . )
.. .nepresent claimant with same careful planning’

Lo as forn an adminisirative hearing. . °

)

-
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Administrative Hearing . °
1 . .

- 'Q ' !
; |
If claimant loses’at the reconsideration level, and wishes

to continue with his appeal, he must‘file a request for an admin-'
istrative hearing‘ within 30 days (35 days fra@ notice date) after

receiving the written decision. - (This campares vorably with
.the 6 months time allowed under the.CASDI program.) That continu- Ty

ing with the appeals" process lS to the claimant's-advantage-is- - -

o

obviods from a look at the reversal ‘rate. In the OASDI program this
runs to about 45-50%,, which is quite high for administrative hearings. .
In order ‘ao understand the adnumstratlve hearing process,

. ét'}\
and be able to utlllze it to the fullest, ‘it is important to lnok

B

Y
"at the Eollomng aspects: |
..the Bureau of Hearings apd als; |
.: .conduct of, the hearing;

4

>

. .the role of the\ ad\;ocate;

. .the meaning of the high re\}ersal rate. . L

hid ~

The Bureau of Hearings and, Appeals
;’ The admxmstrat.we hearlng level is the fJ.rst time that
the appeals process moves out, of the District Off:.ce/State Agency

Junsdlcuon and moves mto a relat.wely autammus body of - the Socia),

Secu.rlty Admmstratlon, called the Bureau of Hearmgs and Appeals. :

o * )
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a o . |

q

The Secretary of HEW has~delegated to the Bureau, its Appeals'cbgnéil,

and its administrative law judges/hearing examiners, all the duties,

powers, and functions .relatihg to holding hearings and renaering

decisions. b

° . ‘ The Bureau prides itself orn its Jutonoamy, ard if the ,

v ¢ high reversal rate has any, significance, .that autgpamy is real.

The a'dniniétrative ‘law judges are bound only by the statute and .

> ) requlations, rather than by the niass of intergretaé;ohs, sucﬁ as

the Disability' Insurance lLetters, and thezElains Manual, which bmd

decisions at 'the ‘lower- levels. ‘ ‘ , (
V' The administrative law judges must be attorneys who have
, . . - . )
. several years -of experience; their behavior is governed both by

L= 3

the Administrative Procedure Act and by the Secial Security statute.

I

i e » 1 <
For the SSI program a new claSs of Hearing Examiners has been created.

Aithough they must be attorneys, the years of experience required

‘e

is less than for the administrative law judges, and their salary

. . [ .
- range, although still substantial, is lower. 'Ihe'h.'}ring of the

hearing éxan)i'ners has proceeded very slowly, so SSI appeals are

being handledl by the administrative law judges. Thus it is ot

' clear whether‘ the new class will be second-class, or whether there -

will be any difference in performance. Since the hearings are to

<

7 M . . .
be conducted in theé. same mammer, and since the examiners will be

{ , v ' .
N o ¢ ‘ .
. “ -

5

. ‘& . ‘ ’ . N b4
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-

housed with the administrative law judges, there should not be

0 any di.fference. The main problem is that the entire group will be e ': L
new to the program. &hether the effect will result in there being ,
more or less vulnerable to persuasion remains to be seen,

Note that j if cla:.mants are filing for appeals on both

L, v = .

OASDI and SSI cases, the cases are consolldated and the adm_,mstra— : i
tfve'law judges w1]1 hear the 1ssues in botn cases. ‘ |
L . Conduct of the Hea.ring \ B 5
| 5 .
. N . ‘I‘he conduct of the hearing is governed by the Adlm.mstratlve -
. ' ‘ ) :
Prooedure Act, which allows the 'judge wide, latltude in running‘ the ’

' I heS':rlng Although the hearings are often refe.rred’ to as uxfdmal,

y in rea11t§ they are conducted in a‘rather formal ani paternalistic C

.
r

mannex. - .
S ——— >
I . "

8 o
“ It is the role pf the J\udge that gives thé hearw its

unique quahty ‘I‘he heanng is mn—adversary that i<, the Soc:.al -

“a 1

\Secunty Admlmstratlm is rever represented, aAd, as already

mentmned the clzimant is representéd onlyabouta thlrdof the time.
. \
VO Thus the ‘judge assmes, in most mstances, three roles:

A \

‘ \ , - actmg 2> the cla:mant s representattve,

. .actmg as the §oc1a1 Secunty represengatlve;

..actiry as the judge ard making the decision based .
on the evidence  secured in his other two roles. .




.....

¥ . . . { ! P .
. LT . / » . 1.,;
"Ihere has been a good :deal of discussion both inside and outside - g
»:X . t
the SSA about the problens i presented in such a system, but as of

o ‘ N - - %

& this date, the systeém remains, . ’ ' / )
> - o 'I‘he strict rules of evidence that are anlllcable in a
L court of law do not. apply. }bﬂever, "the claJ.mant, :\utnesses and .
observers are: mtroduced for the record, a.nd tjestmony is’ glven R /
) ° under ocath and recorded verbat.um ' 'y

The persons present at a minimm are the Judge, the . F .

J’ i A} ’, I' . \

e o8 , Judge's assistant. who records the hearing, and the clanmant Clai- /

o o « mant)can, of ooursé, waive his right to be present, and the judge /
3

/
makes his decision based on the evidence-in the flle. - (As already

1]

noted, this decreases claimant's chances of wmmng ) Other persons
an ‘ . / R 7 ‘
" can be present; for example, in a dJ.sabJ.lJ.ty case the judge might

/
request -a. vocat.lonal expert and/or a medical adv:.sor. Nelther of these
\ -
< two persons w111 have seen the claimant, but will be used to help

. the J}Jdge evaluate the ev:.dencem the file. Claimant or his’ /’
| 4 s
) ¢ . \\ N o . . /
representative has the rJ.ght to cross-examine 'such w;xtnesses,/and

may request that the “judge subpoena mtnesses. _ However, the judge

’ £ . ‘
'rese.rves thé rJ.ght /to make that dec:.smn. Claimant can, of course,
produce witnesses, to bolster hns case.

. ancermng the judge s dec:.s:.on, this is usually not

" annourx:ed at the emd of the hearmg. Under SSI the Judge must give

- I | e I
.t v w . : [

N




' liimit.

—that f@ét. ‘ ' ; L -

“The advocate must balance his duty to present the strongest case - / T

N Co . N s e Ao Vi e

. bN , \ . t . &
claimant a written décision within 90 days of the date of the written.
' ) P
request for a hearing. Exce'gtion: disabz\lity cases have no time
|

|

{

. : . |

It is quite clear to anyone who has been at such a heanng
A ‘ r

that the judge is in camplete control, and it would be well for ; T
X . e . ) | ;
anyone who plans to represent a claimant to erstand and accept

-

/ . _
’ . ’ . \
3 ' Role of the Mvocate |

o |

]

Voo
i ) ~ / , ..' . /
As is clear fram tlﬂ‘e statistics presenbad Previously, . -/

having an advocate:increases the claimant's chanT;s gmmng | _ /
u] | The role of the advocate is, of course, constrained by / )

the'%:ondmt of. the hearing and the judge's role, as described above. - / _ ;f :

pos:lile for h;Ls claimant with the -corresponding duty of not. /

alienating the Judge I‘or example, there are obvlmous advantaqes to /

! te

|

examining the claimant first; hm:ever, most judges will msxst on
. e / .
exarmmmfclaixrant first. 1t is useful to make that request lmtlally .

!
'

but it is probably not helpful to keep pressing it after being t\FMd :

/ 3
1

dovm. | ' ‘ . / [
The important point\ is to present ivK as‘. orderly a faéhion

s

as ‘pgssible the most advantageous ev:.dence on’behalf of the cla_m\ant
Most jof the workl is done prior to the hear'mg, b?th ih deve pmg
docxmentatlon needed for the case, and 1q carefully prepar clalmant

&
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AR . . ) . . ¢ .
i for the questions that will be asked ih the hearing. The bgt'uer ‘
prepared ‘the éd;rpéate .and thg claimant, the bett‘ier the chanbes:
o7 of wmnfng - . ) | ' .
L An adv.ocat;\should prepare a wrltten outline of the major E \\
A B o facts and the manner of presentatlon prior to the hearing. §ome
also write a brief befdre th° hearmg to give to the judge alt'. the

end .of the heariry. ther option is to request that the ;ecord

: left open fof a few day_'s in order to file a. brief. " 'This ‘gives

e advocate -an opportunity to highlight the major 1ssues and to

. i bt
/ Q‘emforce the pomts made on behalf of the claunanf at the hearmg




¢ . ©

The Meaning ofbthg High Reversal Rate .

P . - ' . .
There has been a good deal of speculauon about the mean- .

ing of the high reversal rate at the administrative hearing level,

"An obvious concluSion is that the 1.nit1al determination is too

narrow and restrictive, ard is baSically .antl-claimant Other

=]

possibilities have been advanced and should at least be considered: —

T T T T T the Tjudges are net bound by thé interpretive - .
rules used in making the initial decision, and thus *
care to a different canclusion; . -

..in disability cases, the judges are the first decision-
\ .makers to actually see the claimant;

..in disability cases, additional medical evidence, .
particularly from specialists, is often secured; ,
’ i

..in disébility cases, the time lapse between date

of the original decision and. the hearing might be =
long enough for claimant's condition to have worsened.

Keep in mind that the bulk of the appeals (80-85%) are

on the issue of disability. As already discussed in the Chapter

or Disability, tie definition of disaklity includes an abstract

.

concept of vork capgcity, which hinges on the way a claimant looks':,
' his demeancr, his motivation, his general credibility. However,

such attributes as credibility are also important in cases not .
- involVing disability | . .
In dnalyzmg the reversal statistlcs, there is sane

. »
variat:.lon, acoording to region, ranging frcm 51.2% reversal rate *

in region 9 (San FranCisco) to 40.4% in region 2 (New York). However, - -

<
~

o - * Social Security Disability and Mass Justice, Rokert G. Dixon, Jdr., -
4 ‘ : Praege.r Publishers, c. 1973, pages 76-9.
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that regional rate is riot‘as signi'ficaht als }he range revealed when
° locking at the pérformanc’ of individual administrative law .judc_.;es.
In 1971 a study showed Cnat. about 61% of the judges had a ;evers’al
rate of bet.wnen 36 to 55 percont; 8 peréent were strongly pro-
claimant with rates between 66 and 80%; 10 percent were ‘clearly

anti-claimant with Tates between 21 and 30%. Y
.- - . '.} ’
Ws is true in all systems of adjudication, one can generalize

on trends, but it is still possible to get a judge who is -biased

either for' or- against the claimant. If an advacate should get a judge
. vho is biased agairist the claimant, it would be well to try to work .’
for that judge being disqualifféd, or a.t; lrcast' to raise that jssue so
that the record ‘can be protected én appeal.
«, [Uhatever the krea'son, it is ‘c]ear that the claiman;has a
gozad chance of winning at the administrative hearing level and

that the chances are even better when represented by a campetent
. ' N

*advocate. - o

| - ’-‘j_75— . . ) . 4 ‘
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- . v n A od
The Appeals Council ' L
\ If the clainant does ot win at the administrative hearing

- level, the next step is to flle a request for a review by the Appeals .

Council, 'I'hls must be done w1th1n 30 days of the recelpt of the
admlmstratlve law judge's deglslon (35 days fram the date on the °

{
‘notice). 'Ihe time limit is 6 months for QASDI. \§

H]

R e e e —
- o ',[’ne Appeals Council is the last step in the adnumstratn/e
review process. 'The Council, as with the administrative law judges,
g - X 3 .
ig’;part of the Bureau of Hearings and Appeals. It sits in Baltimore,
- bL.t recently reglonal appeals councils were authorized for Phlla-
delph:.a, Atlanta, Chlcago, -Dallas and San Franclsco The Gounc11 .
consists of -a chairman, a vice chairman grd 11 members. * However, ' .
: it usually operates in panels of two-mempers for each case. - Qe
h . of the two panelists Qrites an opinion, and if the second concurs,
it becames an Appeals-Council decision.
v < .- o
Cases came to the Council in the following ways: v
< e cla.unants appealing an adm.xmstratwe law judge )
decision;
" .
*...a case certified to-the Council by an administrative
‘ ) R law judge who declines to decide a cdse;
4 ...on its own mtxon a case. pendmg before a hearing -~
d examiner; .
...o0n its own motion, a case already decided by an adminis-
. trative law judge, which is not.- -being-appealed-becayse————
« - the decision was favorable to the clalmant ' :

< 9,
&

r » S~

. N ‘. | “ | ‘ 176~




— ‘ _;inﬁfsonally and argue the c?ase. - In practice, the clamant/répresen*

: PR .
- ° .
- 3 B
N LN
. . s R

If the Counc11, on 1ts own. motmn, moves a case pending

before an admm§t}éUVe law Judge, the ‘Council must hold, a regular

° |

adnumstratlve hearing. Ircwcver, if Lhe Council is me.reJ;y re-

[

viewing the decision of the judge, the review is based on the -

evide\nce already in the record, includimy the verbatim hearing .
7] .

transcript of the hearing. Additional evidence can be submitted-

by the clai_mant/reéresentat_;ive , and he has the righf to appear '

tatJ.ve does not make an appea{ance and a decision is made on the .

AY wr /
record, .. ' FS

v,

1 %

With t.he\cases that are essentlally a rev1ew of the judge's e

.

~ decision, the Council has the optlon to affa.lrm or reverse, the T n

e :adnunlstratlve law Judge s dec151on, or remand the case back to the .

- administrative law judge. To remand a case means to send it back

’

for additional development and further proceedings before making a

decision. The administrative law judge will either write a new, . .~
decision or recommend a decision to the Appeals Council for its final .
consideration. . -, B -7 : <

There are three_differences between the Appeals Council

Y’ 2
L%

review and an administrative hearing: e -

...only decisions unfavorable to the clalmant are reviewed
- by "the administrative 13w judge, whereas the Appeals- *
Council can review-decisions fdvmable to the claimant; v

> ~177- . ' :
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\ gserves the right to deny the request for a review.
2

- . —_—
.
- -

—— S

. .only the claimant can recuest an admlmstratlve T T e
T e hearing, whereas the Appeals Council, on its own . ° ‘
motion, can review a decision, e h ”

. +  ...all requests for review must be granted by adminis- v
. trative law judges, whereas the Appeals Council re- °

; " The most striking differencewis 'the right of the Appeals

Council to deny.a claimant's request for review. In fact, the

il
v

Appeals‘Council reviews very few cases;. for example, in 1970 less
than 20 percent of the cases processed were ac;cepted for review

(2,149 out of 11,094 fjcases) Since the’ de01s10ns are only in terms
,51‘. -

[ 0

of whether the orlgmal‘iemslon was rreve.rsed or affirmed, and the

-~

Appeals Counc11 reviews 'favorable, as. well as ﬁnfavorable dec:.slons, v

.1t is not possJ.ble to determine if the.re 1? "Pro, or antJ.-cla.unant

bias on the Council. In the same year, l970 801 cases we.re "on own

motion" cases. The decision r,eversal rate was as follpws: affirmed
. in 769 cases; re‘ve.rsed in 1,380 cased.

Althclugh the Appeals, Co'urh1cil does not appear to be a very

good i'esource for’ the claimant, rnevertheless this step must, be gone
through in orde... to ‘exhaust all administrative reredles, in the event

) ~

cla.unant wants to seek remedy in’the courts.
§
The action of the Appeals Council is final and binding,

-

* ,b

unless claimant within 60 days after, receipt of the decision, gets

-

an attorney to appeal to the U.S. District Court. Time.limits, of _

coursk, can be waived -for good-cause..--.-..- - e

2 , .
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