. ¢ / 1 -

it ‘ DOCUBMENT RESUAE

A

‘. ED 128 118 _ 95 v IR 003 504
AUTHOR . Heinich, RqQbert; Ebert, Kim . -
TITLE . Legal Barriers to Educational Technology and
A\ $ Instructional Productivity. Final Report. .

SPONS AGENCY National Inst. of Education (DHEW), Washington, D.C.

, ‘ FPinance and Prodmctivity Group. . - .

BUREAU NO BR<4-0781 L | : (
PUB DATE May 76" C \ ‘

GRANT NIE-G-74-0036 : | . ‘ - A

. NOTE " 51p. )

EDRS PRICE - MFP-$0.83 HC-$3.50 Plus Postage. I "
DESCRIPTORS Accreditation (Institufions); Boards of Education;

Certification; *Change Agents; Collective
» Negotiation; *Court-Role; Educational Change;
, FEducational Legislation; *Educational Policy,;
> . ‘*Eﬂpcaﬁional Technology; Equal Education;- Governance
*Power Structure; Productivity; Professional
ASsociationsi School Districts; State® Aid; State of
the Art Reviews : : : '

-
.
\

ABSTRACT i
y : A study sought to determine, if deterrents to the

introduction of certain kinds of educational technology were 0
statutory in nature. The thesis was advanced that educational
technology is- a threat to the power base of education-and the more
comprehensive the technology, the greater the threat; the&efore_thé'

" laws and policies settipg forth the governance of education would act
to inhibit and/or prohibit applications of educational technology
that are alternatives, rather than supplements, to classroom *
teachers. Four key areas of educational ‘governance were studied: (13
certification; (2) agcreditation;« (3) State financial aid; and (8)
professional negotiations. While the hypothesis ‘'was confirmed, the
Situation was found to be in a state of fIux, with some traditional
means of enforcing certain barriers easing, of disappearing, and
other means of enforcing those'barriers taking over. Thus state
financial aid is moving awvay from instructi®nal units, toward "equal
yield"® formulas based soley on_equal support:of students. However,
teacher associations are moving in to ensure continuance .of what théy
regard as favorable pupil/teacher ratios. Another finding,was the
unsettled questién of the extent to which school districts can o
contract away their responsibilities and authorkty. It was concluded
that education is mo longer a self-governing community, and now the
courts have become key agents of change in education. (HAB)
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, Abstract

" Legal Barriers to Educational Technolod&
= o and Instructional Producfl:jty -, . ,

Y .

The purpose of thisg stddy>was to determine. if deterrentl to the introduc-~

tion of certain kinds of sducational technology were statutory in nature. The

thesis was advanced that educqtibnal(tochnology is‘g'thr-at to the power baag,of
education and the more comprehensive the technology, the grsater the threat. On
this basis, the hypothesis was advanced that: the laws and policigs éetting forth

_the _governance of education would act to inhibit and/or prohibit a ications of

educational technology that are alternates, rather than supplements, to class-
room teachers. - ' ‘ :

. Pour key areas of educational governance were chosen for investigation:’
certification, accreditation, state financial ‘aid, and professional negotiations.,
By contract, the research wvas limited to a search of the legal case literature,’
commentaries on same, and official publications of concerned agencies. Instruc-
tional productivity was assumed to mean aclieving at least the same output with
use of more cost-effective inputs.

. “While the hypothesis was confirmed, the situation was found to be in a
state of flux, with some traditional means of enforcing certain barriers easing;
or‘:}aappearing, and other means of enforcing those barriers taking) over. Thus
staYe financial aid is moving away from instructional usits, a traditional means
of enforcing pupil/teacher ratios, toward "equuggyield"*formula- based solely on
equal support of students. However, teachar associations are moving in’ to.ensure

‘continuancs of what,they»rigard as favorable,pu%}llteagh-r ratios.

. Y ] N

The accrediting associations were found to /tend to restrain certain ;pplic#-
tions of technolpgy but'théi; voluntary, quani-iegal,stesps makes legal chaiklenges
difficult. R '

Perhaps the m!&t,interesting finding is the unsettled, and rslatively’
recently opeded, question of the extent to which school districts can contract
away their responsibilities and authority, Because education is® a state res-
ponsibility, thers are fifty.diffétent statutory systems. State courts haves -
varisd widely in.interpreting the district's right to contract over "policy"
issuea. The courts have cast considerable uncertainty over the lsgality of key
provisions of nlgotiated’contractl, both with employee groups and with othex AN
outside agencies. Court cases over the issue of contracting authorify are cer-
tain to increase in the near future. In the progess, education may be reminded
of a long neglected fact: -legally, ths school district has closer tiss to ther
state than tq the community. <N ) '

Education is no longsr a self-govsrning.community. Differsnces that once
were settlsd out of courts are now the subjsct of litigation. Traditionally the
caurts have tendsd to maintain a hands-off attitude toward education on the
assumption that state departments had, the necessary authority. New, however,
the courts have become key agsnts of hhnegl in education.

( - » ‘.
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The Rationale .

Sociai scientists frequently make a distinction betwsen the base of a

social lylte-.lnd the lup.tltructur. which evolves in support of the base. Tﬁo

)}

/':’ base may be, as it is 1n oducation, n fundamental prclile that defines operational

& rolationshipl and invests authority. The luporltructuro is ths pattern of 1nlti-

. tutions, laws, organizatioms, trad;tionl, and habits that support, reinforc.,
Y 4 t X
and maintain the base. If new developments imply a new base for the system, the

superstructure of the existing base acts as the major deterrent to change. When

this type of powsr struggle arine-,ﬁ(}pical diffusion and adoption practices aie

of limited use because they are designed to brinhg about change within a givon‘Lnd
> . .

accepted set of fundamental relationships.

. . .When formal education evolved in the United States, assurances of quality
instruction had to be obtained by-relying qn'tho credentials of the person res-
pqnlible for inltructién. For example, the classic Carnegie Unit is dofi;o§ in
‘terms of hours spent in a classroom vith a’teacher who has taken a lpec%t{ed
number of collog. crodi;l.(dofinod in & sinilar manner) in an accredited institu-
tion. In other words, the fundamsntal premise —- the base —— of eduéation is
that responsibility and\auth;rity for instruction is vested in thed?ornog in
face-to-fale contact with students in a classroom. A superstructure has developed
over the years to maintain and support qﬁil‘fundlnnntq} premise.

Tochnologicnlly—bnned 1n|truction ponoi a threat to the base of our present
system and the more co-prohonlivi the technology, the greater tho threat. When
instructional technology becomes sophisticated enough t;\b. conqidorod an :ltor-

nate, rather than a co-plo-.nt,‘tp traditional instruction, it becomes a base

for the design of a new educational system. Certain publications and commission

., reports over the past five years:'have expressed disenchantment over the lack of

n

+ impact of instructional technology on edutation while at the same time reaffirming




/ y

its potential real contributionq to improved learning. aooporl. Hoinu:z,_ and’

Oettinger3:“ su

est, directly and indirectly, th-t th. major problem ig a

ze the pover struggle Llpliod by t:hc 1ntroduct:lon of conprohon— 'e

failure to geco
g X

sive technologies of imstruction. Both thq ssion on In-truetibnll Technology

»
. 2

and the Cqmciio Commission on Higher Edu on reports stress the potential of

»

: Mltmctioﬁhnolagy, with the former in particular pointing out that a major
deterrent to oxtm’ﬂu‘uu may be the governing _lti-\:ciurc of education. The pur- °
7> , , ' » i
pose 6f this study was to examine certain aspects of the governance of education

to determine if such deterrents to educational technology do in fact exist.

: J .
'Mntl‘xod,ol‘og!
The method of inquiry uses a strategy that 3,-!" been employed in the locifl
lclience"; th not in education. The assumption that two antithetical systems are
competing with each other emphasizes differences between the systems x:ather than
g:l.lihricie-. In this way, obatacles to the ch;llon.ging system are thrown into
sharper relief. On::e this is done, rgduigh of the established system can be
undortakaﬁ with far greater understanding. Assuming that the competing systens
are irreconcilable doesn't imply that revolution is the only ponnibl. wvay of
resolving the conflict (as Marx, for example, believed). Acconmodation as a

very real choice would be in the tradition of hqw American locicty) assinilates

challunges to.the system. “

lRichard Hooper. "A Diagnosis of Failure." 17 AV Communication Review. 245-264
(Fall 1969). .

2 Andrew R. Molnar. "Educational Technology -- The White Elephant.” ERIC
document ED 027 755. 20pp. 1969.

3Anthony ‘Osttinger. Run, Computer, Run. Cambridge, MA; ' Harvard University
Press. 1969. . :

“Anthony Oottinger. "will Information Technologies Help Learning?” 74 Teachers
College Record.” 5-54 (September 1972) :




-

P ‘. ), :
Tliis study was l¢mited to the examination of legal aspects of selected

e1.-n€. in the -uper;tructuro of education: 'cotgification of teachers, accredi-
tation%of'progra-s, state aid to qghools} ond professional negotiations. Onlj
ithooo onpoctn of the logal.litoroturo‘ooon as obltacle- to inotructional_technology
vere e;noinod. |

~

\

The Baumol Ofunch and Forced Prodﬁct&&m\’

»

Professor Baumol of Princeton University has contended for some years that
\ .

a number of operations in the public aoctor of the'eoono-x will be subject to -
proooure- to increase productivity. He has maintained that thoro is a limit to
nhe tolexance of the 1ncreaoingly more productive segments of IOCiCI; toward
thooe that are 1.ll productivo.‘ while this has alwoya been true, relativoly ,

recent dr.;atic increases in industrial productivity haye thrust the issue into

/

. prominence -- so much so that the pressures op the non-productive areas have

been given the sobriquet, the Baumol Crunch.
' .
_The Baumol Crunch is manifested both through overt attitudinal expressiouns

'

on th& part of the productive sector and through inherent systemic rolwtion—\‘
ohipo.‘ An exanple of the former is the unuol Chamber of Commerce member's bolli-
gerent quory, "Wh; can*t they run thd achoolo like a business? We've developed
more efficient ways of using resources; vhy can't the schools?"

However, the systemic relationships are_the more critical. If the cost

of doiog business goes up, and the productivity of the institution stays the

sama, the Baumol Crunch will atart to operate. The only,alternativeo for an

‘idstitution like the schools are to charge more for services (in the form of

increased taxes) or to seek other sources of funds. ’ [ e —e 3

Starting in 1958, the Fedornl government became a large enough source of

funds to soften the Cruizaf* However, sharp curtailment of Federal monioa in

7.




the last few yeurr has revoolod)the extent to which local fundo have bsen out
of bolancelwitu‘rehl églfli . ¥ ‘

Even in hi;,noro pessinistic moments, Baumol did not.entertain the unuoual
situation thlt;;ow portoipovto the schools -- costs going up‘cnd‘productivity .
going doun Every time a teochor negotiating group forcea a chlngo in pupil/
teacher ratioo. uhilenat the -ame*time negoticting higher oalnrico. the Crunch
is accelerated. For oxnnple, fon yoora ago, the Loo Angeles lchoolo had bopd.
issues dofootod)four straight xeorl, causing a~severe financial squeeze. The“
teachor-’ltruc;, but finally realizing that the financial situation of the
‘Los Angeles oéhoolo-prohibitod granting their demands, the teachars reJoctod
the offarog conpromi-e rnioe with the request that the money be used to reduce

.

the’ toachor/pupil roqio - a -tipulotion that could only aﬁncorbate the condi-
tion the following year! When thd-currcnt sharp increase in prices influonceo
the next wave of contract nogotiotionl, a collisien course botucen tcxpoyor

. revolt, teacher donnndn and inltructionol productivity may become unavoidable.

['\ While Baunol'o argument was diroctod AL public agencies in g:norol. the
schools are a particularly good fit to his’ conditiono. In the privato sector,
if a company becomes marginal bccauae it cannot increase productivity in the
face of rising costs, it closes its doors, or qhgngoo product lines (unless,
of course,’ Fodaral intervention as in tho case of Lockhead rescues it). A
company that does increase productivity is revarded. The public schools have
no way of dropoing tho>nnrginal producer except during the probationary period,
and even then marginal productivity 1s prooably not an important criteriom.’
Similarly, no formal method exists to reward incr;olod productivity. (For these

;
reasons, diffu-ion nnd adoption models fron sectors of the oconouy. such as

agriculture, that can drop out the marginal producer and reward producti:ity,

»
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are inapplicable in education.) Increasing productivity would seen to be the
b\

only way out. But to do so will require management nodol-,thatmpirnit increased
0 , :
]

produckivity to occur. ,
In order to do this, thh teaching profﬁllioﬁ viil have to come to terms .with
technologiénl concepts and realize that increased praductivity is the b:lt.rout.
to real salary increases. In several places where tcacherl hat:/:;nggigd %er—
formancs contracts, they have increased the number of students for whom they are
responsible and have relied moTe he.vily on tochnologi.- of instruction. In
the one case (Gary,,lndiapa) vwhere an ontiro school wvas tak?n over byva pér-
formance contractor, the ratio of professionals to paraprofessionals wn’ rlveﬁped
Auring the courss of the contract. Here a diffsrentiated staff with subsequent
redefinition of roles made the prograx more cost-effective. '
Roﬁghly lf!illr pressures have ?roducod differing reiult- in other profes-
sional 'fi;ldl.. In pharmacy, they have changed the pha.rllcilt frol' pill roller
to pill dilbenlor. The knowledge and akill'of the pharmacist have b;on 1nco£-'
Kr;’tod into the industrial procol.: +'In l.&icin.-and dentistry, th; doctor and

entist not 6niy adopt new technology but also delegate low return kor low ikill

' activitiﬁlr tu‘lub-lpacilltiol and retain only_tho;o tasks that are the high
income (high skill) producers. Which model better fits education?

The diff;rentiated staffing pattern can lead to a model roughly isomorphic
vith that of n.dicine. Ironically, while militant teacher groupl have been
opposed to differonti.ted -taffing, the long range best interests of th. teactfing

S . profession may lay there. As 1n tho medicine model, differentiated staffing
would keep instructiomal.control within the local professional lt;gf. But in '

order to do so, teachers will have to giyé :7 a number of long cherished myths,

as wtli as accopE;the principle of merit pay. For example, they will have to




give up the iyth thac’th; professional in most direct contact with students is
in the Be-t position to deternine their 3nltructional needs.

Performance contracting and Individually ?rlgcribed Instruction (Iél) are
ﬁxlnplll of ths pharmacy model. “Prlicriptiéﬁl"»(the v&fd ulqd by 1PI) for
learning l;guoncea are preparsd by a profsssional géoup not part of ths local
system. The, 'prescriptions” ars dispensed by the local professional staff and

modifications are either not pé;iitted or carefully controlled. Productivity °

goel‘up‘becau-e instructional development time can be nmértized over many

students and pupil/teacher ratios can increase.
’ e

Both modsls can increass instructional pr6§uctivity but legal barriers

are in the way. Perhaps an exnnpll(of each model will servs to illustrate ths

“ ‘ v

point. ' . ' .
Probably ths most extensive work.productivity study of ths classroom ¢ver
undertaken vas condqctld by Eaton H. Conant in the Portland (Orq‘onl public |
schools. In the introduction of ths publilhld'r-pogt of his studies, Con;nt
4£rilély discussss the development of lpecializationrld the profennionn:s

The history of dsvslopment of profsssions indicates profss-

“sional work efficiency is increased and more quality work done when
profsssions increass specialization in their division of labor.
Spscialization in ths profsssions is achisved in ons of several
vays. Ons of these ways is for lsss than profsssional trained,
personnsl to assume ths mors nonprofsssional and routine tasks %
of profsssionals. The, sfficisncy gains that may result are
realized for several reasons. Less costly nonprofessional labor
is lpb‘tituted for mors costly professional labor to do ths\less
demanding work. At the aame time, professionals are fresd to
apply their specialized and more sxpensivs talents to more impor-
tant tasks. { , .

Ssveral of the préfollionl ars well advancsd ipwnakﬁpg appli-
cation of these principlss of spscialization. In ths medical arts,
the lmploygsnt of various levels of medical assistants has de-

- ~ 4

§Eaton H. Coﬁnnt. .Teacher and Paraprofessional Work Productiwity. .Lexington,

MA: D. C. Heath & Company, 1973. Pp. 1-2.

~ /. o "
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veloped so substantially in the last two decades that paramadical
assigtants are now regarded as conventiqpal. However, in educa-
tion the situation is not so far advanced. Only in the past
decade, have several factors combined to stimulate school admini-
strators to modify work patterms. ,

The key factor,. Conant goes on to assert, is.the rise in real wages of teachers

"'\i ‘1n conparison to other labor and to steady levels of educational productivit}, '
- o -

.

o ‘ .
another m‘nifeltatioﬁ‘of the Baumol-Crunch.

It is doubtful, however, 1if decisions to exploy paraprofes- °
sionals in educational systems woyld have been made by employers
if facilitating changes in the ratios of teacher ‘and unskilled
laboy earnings had not developed®in the economy in recent years.
Reviews of any of the historical vage and earnings chronologies
available in census and other government sources show that through-
out. the 1930s and most of“the 19408, the average annual earnings
of public school teachers in the nation were nearly equal to the
average annual earnings of unskilled workers. In the 19508 and
throughout the period to the mid 1960s, teacher annual earnings
nade gradual but substantial relative improvement in comparison ) }
> to unskilled worker earnings.” By the mid 1960s, average teacher
earnings had improved to near equality with the annual average for
ekilled workers in the .economy and were several thousand dollars
above levels for unskilled workers. .

The implication of these changes is that until ‘the 60s
' teacher labor could be purchased at levels of costs comparable
to levels for unskilled labor, and there was no incentive for
employers to consider specialization of the teaching division of
labor and substitution of unskilled labor for teachar labor. Only ‘
after teachers achieved a skilled labor cost.differential in the
S 60s were potential cost savings advantages available. Employer
pursuit of this -advantage has also been facilitated by the abun-
dant labor supply of secondary labor force women in.less skilled
categories that surveys have identified during these years. This
network of broader economic relationships has provided incentives
‘and' opportunities for educational employers to use less skilled
paraprofessional labor comn.nging in the 60s. In addition, more
particular economic pressures have operated vithin this larger
v framework to stimulate employers to modify the traditiomal
-teaching division of labor.

Educational managers are required to acknowledge the faat ¥
, thet theirs is a labor-intensive service industry where labor
. costs of instruction are typically in excess of 70 percent of
, the total costs represented in annual operating budgets. The
magnitude of labor costs as a proportion of all operating costs

-
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has forced-managers to be very sensitive to changes in teacher

~ salary costs. For some time now, administrators have faced the
dilesmbh that special groups have [demanded more effective educa-
tiongl services, even while voters in general have frequently
refused to vote affirmatively.for budget increases. Votqr failures
to appgo@% budgets have peaked in recent yeiars, moreover, at the

. sane-tima that more militant teachers have gained increased effec-
tiveness in applying bargaining pressures to gain earnings raises. -
Because they have besn placed in circumstances where labor costs R
hvave increased while.public financial support hnq'declizgz. . PR
administrators have had to consider basic alternatives fb conven-
tional sathods of delivering instruction. One.choice has been an S
instructional work system, utilizing professionals and parapto- . /"
tellionalq, that may deliver more effective instruction at reduced ;
unit labor:costs. ' .

.Conant, a profel:or of business adniniltfation: experimented vigg\;1f£orent':
profellional;ahd‘pqraprofelliogal work arrajge-antq’in order to make chg belé
use of prof.ll;Lnll te;cher tine er 1;attuctidnal purposes. His analyses ;f
typical. classroons had rov.aiedithnt remarkably little teacher time vas normally-
devoted to instruction. * His lub‘;qu;gi studies demonstrated that the use of para-

Eﬁsfo-lionnll could iiv. teachers wmore time and could lead to more co-t-.ffoctiv;
\ . . t hd

) production but a significant cﬁlngo wouid have to take place in the roiation of *

professicnal to class nnlignn.ﬁt.s Lo

These study results for teachers 4mply that teacher work roles,
and the organizational modes that support these roles, wi&l have to
be significantly changed 1if the division of labor is to be. rede-
signed to achieve more professional work. The results furtfer sug-
gest that changes in teacher work roles will have to divorce the
professionals’' instructional tasks from conventional class homeroom
settings whdre considérable time is spent monitoring bchavfbr of
children, doing housekeeping, and other nonprofessional work., It
seems almost certain, in fact, that if teachers sre 30: taken out
of their homeroom class roles and given greater opportunity to be'®
full-time teaching specialists, then there will be few other<ways o
to permit them to function as professionals. . . , ’f,,/ .
» Nothing the research tedm observed in mlny dJ&- of work in the
schools indicated conclusively why it is necessary to.n-lign'profolf
sional teachers to homeroom .classes. Nona of the tasks associated J
with tB‘ noninstructional tasks of a homeroom moditor require pro-

61d., pp. 63-64.
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. \ NN fessional judgment. And everything we observed about the character ' g
- and capabilities of paraprofessionals suggests that they could very o :

- successfully perform these roles. The homeroom monitor.and house-,

keeping role requires maturity and good judgment, but prof.uional
task requireuntl are clole t:o/ nil. '_

- N N
, o

y If there is one reco-.gdation that emrgea clearly for practi- |
_cal implementation from te work ltudy, it is that schools experi-
mént more with staff assignment plans that place paraprofessionals
full time in the homeroom role while teachers function as full-time
N : in.tructou who yisit classes during the day primarily to teach. _ .
‘ Suffins arrangements along these lines would instill a clear demar- T
.cation between instructional, gpdinoninstructional work, and make a ! ' .
' _  clean-break from conventién Toles. Teachers would not noccuarily ., &
~ . . be placed in an,interaction status that is too remdte from children
. ‘'because teachers would ng_longér work all day in "homerooms.” 1In e .
v .. _.such a systenm,’ teachers could have more .interaction, and more hnporf- o
... ¢ tant interactiom, their instruction for.children increased. - ‘ ‘
I Paraprofcu:lonnl-,:.f,zr their part, would function as -onitors, pre-
- pare classes for tedehe.r visitations, and.also contribute additional
. -. " instruction in the time they have remaining from more routine: work.
‘. The general nature of the work study results clearly. implies that
, ‘1f sdmething like these new rples are not arranged in schools, pro-
.+ fessional work productivity of teachers will remain under the handi- .
.cap of excessive nonprofessional tasks.’ . ; I

"‘1 . Conant ack.nowledgu he had to nccept ‘the profonionnl ltaffing pattern of

. .o the ‘school dilt::::l.ct< drutically reducing his flexibility: leid,ring this
B and hi. findlngl, it 1s surprising that he does not comnt on the- reltrictive

- 4

nhture of cdrtiﬁcation requirencntl ‘or tiachcr uaociation demands. Perhaps

ho didn' t becaule thc projoct vas funded wit:h Foderal woney as part of the com- Y

L

.- ) . pensatory education program. Fedeul loney vas uud to augnnnt thg ataﬁf of o
p SN B -
' ) parnprofeuional.. ‘In any event, Orogon hcppens to be one of the few ntat.a in

(\ which pupil/certificated teacher ratio\‘ are lpecificully set by the State Board .

a0 'of Education. Neither the’ reul lavinga nor, the educational bonefita t.hat could.

s telu].t from Conﬂnt s study could be’ rnlized by Orogon ichool d:l.-t:ricta.
7 Ihe prob1e3 of not being able’ to modify progeuional ltafﬁng rat:loa has

be‘n an obptaclo to mnny potontitlly cont-efi‘pctivo innovations, IPI 1nc1udod.,

' 'l‘ho actual in-tructional nquoncu nocouary £°R ltudontl to nchievo mtructional

. .
- . LI .

! . - e b




Wobjectiveo are deeigned into the IPI mat riell Presumably redistribution of
-, T profeaoional personnel with consequent iucreesed prbductivity woul* séem to

be a logical outcoﬁe of IPI'- installation. in 8. ochool)

In August, 1973, the Office of Educetion lpdneorod a qonference "Improvingi
\
Productivity of‘S@hool Systems Through Educetionnl Technology."7 In hia prelente-

tion, Robert Scanlon diepleyed a teble showing how much money edoption of IPI

had edde4 to the cost per child in a veriety of schools. He ecknowledged‘A;r 9

&F =
. IN b an F
i PR
.
.

the queltion period thet iPI represented edd-on costs beceuee no chengeo were |
mnde in eteffing. 'I'hen he vas neked if a echool end Ats eteff were deoigne& 7=

fron acretch would uoe~of IPI oti11 Ee an additive coat. His response vas thet
IR
N IPI "would result in coet roduction bedeueo pupil/teecher retioo end pereprofee-'
¢ i
sionel/certificeted teacher retiol would both be affected flvoreb}y in relation

to cost. In his prelentetion at the same conferenct, Heinich lugghlted that the

Federal gpvernment suppoit a demonstration project in vhich an entird schodl "
uflvould be deeigned, conotructcd, and eteffed on the banio of dgmonltreted techno-
* logles of inlt;uction such as IPI, televilion, CAI, etc. to deterpine vhat are

the beet oteffing errengenento to arrive. at cost-effective programs. Unleee this

; epﬁroech ie ueed, any comprehensive applications b6f technology for coet—effective

purposes will run into protéctive staffing patterns. i ’ . :
R ’ ; P

"(ﬁs ‘ Educetion and the Courts b

a
[N

, There 18 no queotion thet the courts ere Seceming more involved in matters

a

. .
1 . 0

of educetion, butJoo fer they heve tended not to enter in disputes tween
" , otete egenciel and school dietrictl in reference to the issues of interest to

the project. Mqot"rhcent‘court decisions ‘have centered, on constitutional ques-
. - ] . ' . AN g

-

-

Throgg&»Eduehtionef Techno ORY. Reseerch for Better Schoois,
Inc. 1973.

L 7R. G. Sclnlon and J. Weinberger.- Improving Productivity of School Systems
' Tileailphie

. ’ .. £ N
. M S L . - ]
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. .
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ot agreeable lettlement with ﬁﬁo agency. (A very porginent.ez:-ple of how this

- ' 11 Lu

tions of rights of 1qd1vidqala, or,fin the state courts$ on rights of indivi-
dusls under conéract. : :

TﬂéF;ihcity of casas thit.havo boen brought.into state courti seems to Eé\\\ .
related to tho tradition of education being a lelf-governing community. The .

courtl have been roluctant to enter into policy dilputo unless there is a
’clegr violation of state law. Where fhere 1 ate law governing a specific
issuve, the courts have tcnded/to assyme that t .:2ate boardl hav. been dolg; ’
gated the nécellary authority. (At times the staté courts have accordad more .

power to state officials than th.y cared to pve ) In thi® kind of lituation,

~

” local school adnini.tratorl tond to .gard state administrative decinionl as

"llﬁ‘"' If an actdon by a dintrict is questidned by the state ,agency, thg\din—

gErict tends not to go to cog;t ‘to settle tho %lluc, but, tathor, negotiate an

works 13 discussed below'und.r qutification.) '

“ ]
' Hov.ver, this may be changin When the concept of 1n locogparentia was

/ »

abandoned’, educational 1nlt1tutionq vere nubject to suits by ltud.ntl over vio7

»

lations of individual rights. The st recent instance is the U. S. Supreme
Court decision that students cunnot ngsulpeﬁded from achooi without a hearin .

decisions invol@ing dress codes, ltudent

‘e “»,
publications, rishts of privacy, etc., would seen to spell out a whole new Bill
\ .

of Rights for studcntl. ’ L

' This decision following on the heels

.Now that the lheil of lelf-governance\ﬁan\keen crackad, other ‘pects 9f
inititutional privilege may be due for queltioning."A young man in t9°58'9
Francisco area is sueing ;he school district because he has a high lcho;l
diploma but can't read. A woman has brought suit.againast the University of °
Bridgeport (Connecticuti alléging that the course'lhé took was nothing‘like

» r \/ : ‘
the catalog description. Casé&s.such ag.thece get closer to the heart of/yhe

,.
1 4 o - R
S - U | '
'
| ‘
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\
o~ Vo .
. questions posed by this study. Once the area of. policy ‘decisions has ,been * |
< entered into, the whole structure of e@upational governance may be re~examined. .

e h ) .
This has happened in“the area of school finance as reported qucr State Financial

~ ¢ . s
- . . -

v One other 1mportunt factor must be.mnntidned. Up. to lbout fifteen years ago,

adnini‘tratora and teacherl ended to ahare professional goal.. Ad.inistratorl\
were‘reluctant to press cettain il-uel because gf pronqaionnl loyllty. Since
han how;var, the "uyited" profession posture has becn eroded*by\continuoully

increaling feacher militancy. . AdministraEG;s and toacherl have parted company

- | in professional nnsociationa and often at the'bargaining tablc., Without the

L

support of luperintondentl, teachora are going to be faced with more challenges.

?b prdviously accepted pblicies (and vice versa). The concopt of tho self-
govetning comnunity«wnl valid only as long as education wts a community. An-

\ e
example of how interests now divide on the illue of pupil/teachqt’ratios iﬁ *

- given in the ‘section on Professional Negotiatjons. :

0
« S ‘ N
. . . >
-~ N \ . [
' . [N .
. . 4
" .

Certification ‘ N \

Certification can hh:aividtd foto two partl.‘ The first has t? do with they
~ ’ . authérity 6f‘the state t& license. This is not‘queationed. The ;ecahd has to
‘(ii' - do with the authorif? oﬁ thé state to prescribe the number of licensees, or ‘
. | certificated teachers, a school district mu-t hire. The state doan not pre—
»scribe the number of licensed physician:: plumbers, barbers, etc., a town must,
have, but it oftan aalunpl the authority to specify by some fornula the number
N of cettificatea tnachnrl a lchool district needs. In one way or another this
o, is usually done by lpocifying a pupil/certificited teacher ratio. Somntimca the

‘. ,Nspecification is made through the state school aid formula, lonntines by state

agency policy. _ .y

1
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The rationalé of this study holds that requirements of certificated
“teachers in ratio with specified nunb.ru‘of studemts can discourage introduc- °

tion of technology. Generally, the state deﬁirtncnts of public inlttdction

-

assume that the authority to specify pupil/teacher ratios is-an extension of
‘ i not o

the state's authority to license. ‘Because of the tendency of the courts not fo -
»

‘queltion the state's authority in‘thene»mntterl, adninistrators accept state

department rulings as having. the force ‘of lav. On the other hand, state depatt-
ments often have been willing to "settle out of court" ruther than risk ;
challenge that might iedd a court to rule in favor of the district.\ The case
of Addison Trail High School, Addison, Illinois, is an excellent 11 ‘ltration
of how this’ process works. - . e

In Fall 1971, Addinon Trail High School faced a typical ait?}tign one
more typing class than ntaff could teach. After clearing the procedure with

appropriate county and ltate officials, .the high school ltart.d teaching the
éxtra typing class by clos.d-circuit television with a pgr&profcsli;nal over-
seeing the TV class.® ihe local teacher i’lociation protout.d the ;ttion to,
6#the state department. After dye‘%@?iboration, the state departn.nt notified
the district that it could cdntinu;mt;:vllans for thdt sch;ol year but it would
have to stop at that tina% In‘the meantime, thq ltlte departncnt would obtain

»

y

‘a legal interpretation on the use of teacher aidca. In June, 1972, the ltate
department notified the high schaol that the legal interpretation prohibited
\? R .

uge of non-certificated peraonnel in a situation requiring 1nstructional’3udg-

ment or evaluation unless under the immediate aupetvinion of a cortificatcd

teacher. Immediate nupervilion wvas interpreted to mean in the same clllerOI.

L 4 N

Note that tﬁil was a legal interpretation by the ltate, not by a court. .

8A11 information about Addison Trail was obtained through correspondsnce and
‘interviews with the principal ®©f the school. i\ .

& -

R 17l ' . .
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The district continued negotiating with the state depirtment with some
success. In June, 1973 (one year later), the state departm.nt'reit’rated that
4
the definition of supervision in its Formal Le

e s c
extend to the use of non- certificatod personnel as’ delcribed 1n/the high school's

Opinion Nulbor 8 did not

proposal. However, the lthxe départment went on in’ tho next sentence to apprilc
\ ]
the high lchool of nevw state rogulatfbnu, approved February, 1973, regarding the

use of non—c.rtificated psflonnel. Under the new regulations, the state depart-

ment was able to approve the high school's program for the 1973-74 school yearl

- . - . A

Two provisions in the new regulations enabled the high school to continue its -

program. First, immediate supervision was redefined to mean continuous manage-
v

ment of the teacher aide's activities. Sacond,” the qualifications for a teacher

*

aide included the stipulation of at }eqat thirty lcnqlter hours of college credit.

kY

The individual used by the dilttict at tended colloge three ycgrl.

B

By latinfying the immediate demand, the state dhpartn‘nt ‘in effect kept

th’ innovation localized and olininated the need for the dilnrict to sue.

/ Although the district could-have sought redress in the coarts, the district was

.not interested in pursuing a point of "law"'; it simply wne;cdw;o teach.a

class by TV. Because the lagal question was not sottled in court, the June,
1973, letter from the state departuant begs. the qualtion~ 1f pnothor.high school
in Illinoil vants to introduce a lin‘&ar program, will the state depqrtmcnt quote

Formal Legal Opinion Nunber 8 or the February, 1973 regulations? O

Perhap- bocauho Of‘thil qunli-law approach to certification, ve found

not a lingl. litigation that challenged th. authority of the ltuto to set -

ltafﬁing;ntggdurdn. But can the state‘dopart-nt presume to specify ltlff

' ro T e
requirements of a school district? The question is aqked this way because that's

che context 1n which the lagal issue may be raised. Shouldn't the school's

.

effectiveneau be bll.d on output rather than input? It so happenn that the

18 :
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A

§ etudente 1n the TV class performad llightly better then the ltuqento in the’

cle-e taught directly. - L
PN : .

s .
.Other key issues in the questibtn of'tqpect of certification on insgruc-

tionel tochnology are: Wwhat constitutes luoervieion, and how nay eupervieton

e .

be nnneged~ Hoban once stated, "In forty years, “this concept of linatructionel

* -

technology} in education has grown from one of a device for a lesson prolentetion
to one of a complete system of remotely controlled instruction covoring an entire

course."? In the Addison Trail instance, televieion vas the\;nltrunent through

'which "1netruction covering an entire course' was 'remotely controlled. If

oll instructional roquire-ente are incorporated into the TV lellonl, and 1f the
toecher eide is simply carrying out instructions from the ™ teecher, and,
finally, if eoeluetion of the students is planned ecd‘executed by the TV teachin
etaff, then any certification roquirenente should apply to the TV teecher, not
the individual, nqp-certificeted or cortificeted, phylicelly prelent in the c1 8-
‘room. The'Colifornie law that fbolle out distribution of state aid to couuunigé ]
colleges has changed over the years from direct supervision to 16idirect supe ion

~ . ) ’

of peteprofeeeioneil by certificated staff. A great deal of the pressure for/

chenge vas t;e installation of audic-tutorial techniques and televised 1nltiuc-.
tion. In both, the efforts o£ certificeted pereon;el are incorporated 1n the,
materials; the plrlprof.llidggll ere uned to meke sure the lylten functiono.
This 1is the context in which a school diatrict ney chellenge noet directly any
pupil/certificated teacher staffing requirements, - -

g

In the Conant study cited eerlier, Conant stated ‘that 1ncreeeed prodnctivity,

and 1ncreened instructional effectiveneoe, "would relubt 5&?‘ arranging to keep

Charles F. Hoben. "The Usable Residué¢ of Educetionel Film Rnloerch, in New
Teaching Aids for the American Classroom. Institute for Connunicetione
Research, Stanford University, 1960. - _]

19
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v lealonn in Addison Trail were vidao tape instead of liv.. or in the form
of progran-d in-truction? Be 1nntruction is repeatable, aqpurancel of

16

P

_the professional teechers from having tco much direct contact with classrooms

nng'studontl. By not ‘liaving constant, direct supervision of paraprofellionnlb.

. ¥
the teachers could become more effective.

and certification requirenentl cla

i;zﬁdnittedly much thornier. What if the /
: /

room. In instances of thds kind,

E
but also of accreditati

¢
hd

Accfnditation

Al

Exnnination of the standards for schools published by the rogibnal %gafi-

dittng associations reveals a definite "biasing' in: rof.rdnco to staffing riﬁyire-

ments. - For a variely of reascys, high schools want to be accroditod and the .

easiest way to ga

»

accreditation  is to follow precisely the roporf forps of the
. = : . -

accrediting associgtions. Doing so requires a specific pupil/certificated

teacher ratio. De attﬁre frgm this norm requires conli&.rablo explanation and
docunentation. delpying a f orable report. The onus is definitely on the
innovator. In other wordl,/tho good“ program (chewono that requires no jultifi—
cqﬁion except compliance) is the one thn;lfollowl the guidelines. Any departure
is suspect. Not t t depq;turon‘don't occur. They do and are often approved.
However, from the p oject's poiﬂt of view, technologically-based instruction -

ile the same instruation dolivergd by a classroom teacher

/

will be questioned
-

will not. While the’ Cjinogie Unit m.y not be the only way inlttuction will be " -

nnalur.d by an accreﬂlting association, it is the'only way thnt is accepted ' .

without question. . ' ) . #

0
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When programed instruction wan’firnt inrroduced into thé’uchooln; perhaps
the most severe obstacle to acceptance was the tradition pivuling time in class
nl‘a standard rather than achievement. In trnditionaluinltruction, time is
constant (tﬂe numbers of_honrn lpént in clnal)’nnd acnievenent ia variable (the
grading lyltnno. In programed inntruction, time is variable nnd achievenent
" relatively constant. Again, in accreditation practices enpnnlin is on input.
rather than output. . <\ o ) . e

In additigon to regional accreditation requirements, schools may have to .
adhere to state accreditation. The force of state accreditation may be exercised

(as in the case of'certificntion) through state financial aid. Obviously, thia
is .J imporc;n; lever with which to forceacomnliance g;th.ltnte department poiicy
in regard to ltnffing. 9' | ‘

According to a ncnte repros-ntative of the North Cantral Alaocintion, the
Federal government is now using the accreditation’ association's ovnluationn na
the basis for diltribu:ing Bccupntionnl and vocntional training funds. Faced,
‘with the enormous problnn of having to decide vhiéh high lchool progrnnn are
‘worthy of support, the Kgdornl governpcnt, understnndnbly,-il willing to accept
the judgments of the’nssocintionnto which thonhigh schools already voluntarily
belong. Howevnr, it serves to strengthen the position nf the accrediting
associations, thoreby rdinfbrcing the importance of input measures and ma make
technological ilnovntion even more difficnlt.

However, tﬁi\lognl status of accrediting prncticel is ;he main concern here.
The,_ legal ltntun of a voluntnry association is quite different from that of a
gtate actrediting agency.

with slight variations among individual accrediting agcncioé ‘the general

procedute for accreditation is as follows:

| 21 ‘ : )
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1. the association establishes certain minimum standards which each’

4

educotiongl institution must meet in order to receive accreditation;

2. representatives of the association visit each institution to observe

3

and interview;

-

3. tho infornation obtained in addition to data aubmitt.d by the achool

itself following a procela of oelfkanalyui-‘kia prelonted to a review

[ 4
« ’ - Cem .

« . A,

4. accrqditation is granted or denied, each decision beihg appealable to

committee;

a higher internal body. S
’ , ‘
It is the. atqndardl under step 1 above’ whithgoner,lly provide the greateat ob-

'_~ntacle to innovation. Thd best exa-pl¢ of thil relates ,to teasﬁor/pgpil ratios.
enciu for se ondary schools /(o thred expli¢itly require

' Of the six accrediting a

)

that the overall ratio of students onrolled in a school to/élaolroom ‘teachers be.

Rd / ‘i
25 to 1 or less.!! Teachers' aides and interns may be counted in. g&\‘thio as a

fraction of a teacher (1/3 to 2/3 dopending on. degree of training).. !ho Southern

Alnociation limits such use to 10Z of the profelnional staff. Th. Ngrth Central

Asnociation allows oxcoption to its 25 to 1 ratio wvhere evidence in lubmitted
that teachers are tagularly provided with clerical and/or paraprofessional help
E o

for non—teaching dution, but othorwise dod- not credit paraprofessional help.’

.The three associations not uning ratios require reply to general questions such

s "1s the nunﬁor of staff members adequata for the educational progranm?” and

10North Central knlociation of Collog.n and Secondary Schools; Northwest Assoc-
iation’ of -Secondiry and Higher Schools; Western Association of Schools and
Colleges; Southern Association of Colleges and Schools; New England Association
of Colleges and Secondary Schools; and the Middle States Association of Colleges

and Secondary Schools. ' p

llgge Southern Association, Principle E Standard 2(a); Northwest Allociation,
Standard IX; North Central Association, Standard 4.60.

P
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"Are the teeching load 'and total vorking load Qudh that mnxinuu efficiency in
sérvice is maintained?" 2 Such questions of’%ouree leave a great deal to 1ndivi-
du.l-perceptione and conceivebly could also,present obstacles to technological

innbvntion should the right (or wrong) individual play an important role in the
* . L. Y /

o

‘acgiinite;ion procell.' o ) . i

It should be. noted the: the ee;ncietione explic!!ly.eneourage innovation. . - .

For exnnple. Principle 1 of the Southern Association states: "Member schools

. are encouraged to carry on active experimental prograns designed to improve the

"~
-

nehool "  The con-ente to the Principle go on to etete that "innovetibn and
i’
exgerinentetion which lerve the needs of atudenta and which are weﬁ}-planned.

g effectively implemented, and thoroughly evaluated should in no way jeopardize

» the accredited stetu- of a member .school.” When an experinentn%/deeign 1s at

| variance with the ltenderde of the ellocietion. a proposed ltnﬂ; mnet be submitted
to the State Committee for epprovel prior to inplenentation df the experiment.

Similar procedures e## used by the other associations to control the circumstances
B ‘ . 4 -
1] D <.

of innovation by their members. The burden of persuasion is clearly on the

[

!
e actipns of accrediting
‘ 4.

egenciee?l3. The edncationel accfediting agency/is a priyate, non-profit, volun-

innovetive.

What legal chnllengel n}ght used egninet

tary assGciation. The common fav on voluntefﬁ associations 1 reeeonnbly well-

"

'developed. Generally, courtg have not interfered with the ifyternal affairs of

euch associations because hey are privete, voluntary, and perete in areas of

little concern to the public.l“ Non-members have no'enforceable right to member-

- 7 A ) _j.

12Middle States Allocietion, Stendird 8. / /
l3Heevy reliance in this discussion was placed on the Comment, "The Legal Stetue /
oﬁ:éhe Educational Accrediting Agency: Problems in Judicial Supervision and ’

. Govgrnnnntel Regulation.” '52 Cornell an Quarterly 104(1966).

l“s.a generally Aunot. 175 A.L.R. 438; '506(1948) .
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, . . ot
ship. Members being expelled might have an action in contract but membership

implies acceptance of the association rules and these rules then become a'paft

of the contract. Once again judicial re}ief 1a‘pre§1uded. However.'fo; reasons

>

to be developed below, thosaiprinciplel of lav in thiq area are too broad to-
M . ’ ’ ) ]
control completely the extent to which educational accrediting agengles should

be supervised by the courts. ) : ' .
Accrediting agencies may be excepfed from the above common law because their

actions are intimately tied up with the public interegt, an aspect éot Rgenerally

found in voluntary associations. This distinction is developed more fully in

<

the-following quote from the article in the Cormell Law Qggrtorly:‘s

When._a private association is the only group operating in an area
of vital public concern, it enjoys a sort of monopoly power; if
. that power, because of public reliance upon it, becomes great.
enough to make membership a necessity for successful operation in
that area, courts may intervene. If the applicant meets the
sdmission standards of the group —- at least‘insofar as they are
not contrary to public policy -- and his admission would not sub-
ver%%the group's basic purposes, the granting of membership in N
the “association may be gompelled. This principle has been applied
to 14bor unions and professional associations, and similar rea-
soning may well be applicable -to educational accrediting asiocia-’
tions. <Society has come to rely on accreditation ss a means of
judging the quality of educatiop; employers, schools, and especi-
ally state licensing boards.now depend heavily upon educational '
‘standards maintained through the process”of sccreditation. :
» ‘o

The qugifion then is how "unjust' of "arbitrary" the refusal mfist be to warrant

intervention.

Before judicial intervention wil} be warranted| however, an aggrieved’party
must show that it has exhausted all remedies availsble within the framework of
the association. This roquire*ant nay provide the major stumbling blptk to

ébtaiﬂing judicial relief in the area of educational innovatfon. As hn1ﬁabt}?ned

‘above. while the innovator must ge to extra lengths to obtain acgrcdithFon. the

L

E]

ls/éupra, n 13, pp. 113-4,
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" procedures are available within the eeeociationa to cobtain epprovel.. Denials

&« .
‘ *

of eccreditetion also may be -appealed within the naaqéietion. “In tect. the

é;-tional Comnillian on Accreditinyg requirea as a condition for recognition that

#

an aalocietion provide 'a regular meﬂnlfbhereby the chief adnministrative offi?e§

of an inltitution mny appeel to ‘the finnl euthority'within that agency n16 . A

Should auch internal appeals bear uneetiefectory reaultu for the innovator,

t

judiciel relief might then be -ought. The court faced with qa:ltionl conceruing’
\

‘an eccrediting egency hee a number of fectore to ballnce The quali-public . <f ) ’

nature of the association and edverle iffect on the public from that egency\p
actions is one conlideretion. 'In eddition, the extrele conlequenced of dieeccre*
ditation on a uchool might make a court: more inclined to interfere then in the
case of other private associations. On the othar hand, the court might seek to
preaerve the -auténomy of the agency and defer to its speciel co-petence when
there is a close call 'to be mnde -_— the situation present whenever- technologicll
innovation in education is the illue In the few cases evnileble 4n tnio area '
the latter considerations have proved determinetive. For.exe-pie. in Eégtg

Dakota v Nortn Centrel Association ofSCollegal ung Secondary Schoola17 an #n-

junction wae sought to restrain the Association from\withdrawing the accredita-

tion cf a state college. aﬁuch ﬁithdrabel ee'threetened because an investiga-

tion had shown that firings of faculty at he achool ellegedly without cause

and vithout opportunity to be heerd had eff cted feculty morale. The Court

denied theﬂinjumction, concluding that "in the absence of fraud,' collusion,

erbitrerineln, or breach of contract, such as| to give rile to a civil action,

"wig

the decilionl of such voluntary llloCiltiQﬂl. ust be eccepted as conclusive.

16National Commission on Acc;edicing. Felkl‘nb ut the Commission} Criteria for

" Recognized Accrediting Agencies. ‘U. S. Offﬁif of Educetion 1966

697 (7th Cir. 1938)

1814, at 699. - - )




" J9Mar{foris Webster J

The moet recent eccreditetion case, end perhepe the moet iﬂ!ortent in
&
defining the reletionehip between the courts end accreditation associati
.’
is the Merjorie Webeter Junior College ceee.19 In that case a etenderd of

)

“non-profit" operation before eccreditetion was attacked both ee a violetion of

"' the Shernan Anti-Trust Act and as a denial of due proceue. On the firet chellenge

the court said that incidental reetreint bf trade,’ ebeent an intent to effect the
cbmmerciel eepect of the libérel arts or learned proﬁeeeion‘!ree not euﬁficient
to werrent epplicetion of the enti-truet lewe to the arts and learned profeen
sions. The discuesion of the due proceee charge by the court is especially
aignificent. Ruling once egein in favor of the eccreditetion Q!ency, the court
leyed dawn some guidelines for judiciel intervention in educetionel eccredite—
tion effeite. Relevant coneider:tions vere the extent of the eeeocietion s con-

trol of the field, the extent of potentiel herm which could be’ ettributed to

lack of accreditation, and whether the etendetdl chellenged were being epplied

-in an evenhended fashion. Then the court went on to say that the extent of )

\

judiciel power to’ regulate standards set by private profeeeionel eeeocietione

o
must be related to the neceseity for judicial intervention, neening thet the
ext?Ufjtp which deference is due to the profe’eionel Judgment of the eeeocietion
will vary both with the subject metter et ieeue and the degree of hern resulting
from the eanocietion s a ione. Theretore, less deference ney be due profeeeionel
judgnent'when the question is not one of eubetentive standards but rether one
conceming feirneen'of procedures by which the’chellenged determination wee‘

) VAR - . .
reached. \he opinion seems to say that the internal mechenienvgor adopting

‘standards will be vulnerable to charges of inadequacy if etandarde are not

’ , ] : . o
adopted by the exercipe of the ~ise and coneidered'judfnent of experienced, non-
2. . .
* \

\

Statee Aeeocietion of Colle es and

cert. den 400 U. 8. 965

Secondary Schools, 432‘F.
(1970). \ Lo

’ ! ’

F5y

’
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'partdsan.hﬁdfimjginetive officiale,who'accord a full'measure'of opportunity
to be heerd to Hﬁmﬁmwill be expected to conform to t.ho standazds.

Where ﬁhec does thio leave tho school thnt wishes to edopt a program in-
. . -1 ~
volving instructional technology,and-stilléretain its ‘accreditation? It is.

»
£

b g unlikely there will be any recourse €b the courts. While the standards used

0

,vfby accrcditing essociations mny work egainst sﬁch 1nnovation, the procedures | e

are availeble to gain epproval-for such;e"progr> Such 1nnovation is not pro-

-hibited jy the accrediting essocihtions‘acd th efore there 18 little possibi-

7 R
R

. — .
"lity of a lawsuit eing succeseful. " \\<:
State School Aid ,i\ ' -

AN

AN

Ten years ago, when the senior author first started conaidoring the relation%‘

N
T -~

ship of the governance of educitgin to instructional technology,-he~qoon dilf N

' ﬂgepvered that many state aid formulas acted to ”Biaef staffing requirements of .~
. _school digtricts. While Etate.aid”wcs ostensibly on‘e'per pupil Becie, in reality

the amount of aid depended on some form of'classroom or 1nstructioneltun1t. A dis-

4

. trict cyuld mnxinize its state aid by complying with the etatc formula of certi-
] fic\ted staff to pupils. As one might expect, 1n.atatea baqing aid on instruc-

5_; . tional or classroom units, state\aépertments\r§1ied on the cid formula to enforce~

J

_certification requirementl. In‘ﬁ&her%gorde, the prbqgmed euthotity of the stete
. * e
. to specify the number of certificated perionnel a distr t _ -

on conaidored deployment of resources in relation to output., SR

f . . *“Kt\the start of the'project, bogan to documeﬁt etatea in which /ucﬁ\' ‘
o \
formulas @hre used. Hovever, ve ooon disco red/that tﬁ;/étlndnrd/iit rature

. . -

201y states where 'teacher" 1is broadly efined districte tend to require all
profeslional personnel to be certificated. For example, degreed soclal workers
may have to get certificated as //;chers before diotricts will hire /them.

A ~

s

3 o
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_ - on state aid in outvof date. We heve found that no area of "education gover—

A -

- 'nance is in as greet a tondit&on of flux stese aid. +The Serreno, driguez;

and similer decioions heve caused a nunber f states to re—exlnine ehe vhole
by .
structure of school funding. .The responses to court denends,for,review.have }“\

K so far tended to produce state aid fornulen potentielly far more conducive |

LI

- to technologicellyébesed inetruction than the ones they are replecing. The -
new fSrmulaa are besed on a concept of "equei yield" rether than on instruc- o

tionel unite. The stete guarantees that eech district will wind up with the same

’

- . amount of money per student for eech mil levied.‘ Beceuee the directives pf the °

‘courts have stressed - euppoa‘ for-otudgnts, the new formulel heve dropped references

to certificatefstaff.. So far, fourteen states have comnissioned extensive

-

2 reviews.of their state aid formulas. Most of these have enacted nev state aid

L legislation based the>commiseioned'rev1ewo. Several mére years will have to
’i’h\ / .

0 elapse before an eoseeoment of the new stete\eid laws can 'be made, beceuoe many L

if not ell will be chellenged in the courts. For example, th} nevw Kansas law

I
has been ruled unconstitutionel -by the State Supreze Court and is in process of

»
. ~.

{ . " \ . ’ "

c .

N

revision,

3

‘\' ~ " : ” . RS
? Mo excellent\eﬁemple of the effect of fhe "new'" legislation il found in an S

(‘J i, analysis of an act’ pesﬂed by the legislature of the State of Maine. On page 39

under thg,heﬁding "Incentive provioiono eppeers the following ;21 : li

élgi: Size _ ’

" \No reference eppeara in the act.relative to gless size. A
former provision is repealed which mandated that each unit employ
at least ne teacher for each thirty elementary pppila in average
deily membership except in the kindergartem where the ratio. shall . St e
not exceed one teacher to sixty pupils and at least one teacher - :

e - for each twonty—five high school pupile. 5 # R C w

/ ) ° - v / L

4

21Kernit S. Nickerson. "An Idea Whose Time Has Come: Anelyois of an Act
Equalizing the Financial Support of SchooIfUnits.“ Himeogrephéd.. Sugte of 1.

 Matne. . 1973."
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o

f the new approach to state finance continues to omit'thq‘claeproom°or instruc-

*+

tional unit as a means oﬂ determining state school aid,’a traditional lever of

enforcement of staffing reduiremen; will be disappearing. However; as will be

pointed out under Professional Negotiations, the teacher associations are ready

‘to take over protective action.

,q

V(( In stetee ‘still reteining some state aid based on certificated staff, the

}: California model, cited’%arlier, is the one to follow. If students and para- -

*q
o
o N N

professionals are nnder he direct or indirect supe;vision of certificated staff,

- .- .
.

" then the instructibnal unid\.1is counted for state aid.

The queation of whether°the otnte may legally withhold state funds in order
to enforce certoin state requitements hal not’ been-settleda In Ohio, the Ohio :

Appelate Court ruled againot the Ohio® State Department s withholding of state

'aid because a local school district did not obe;sa diregtive to cloee a echool 22

-

o

The Ohio statute in force at the time stated: T » o
If upon the examination of the situation in any school district
the Director of Education is satisfied that any adjustments or.
changes in locdl school policy and administration shculd be made

as ‘a condition of participation in the state educational‘fund, S
he may order such adjustments end chnngel to be made. ;o

1

This certainly gave the State Director broad pogeru. Hoyever; the court held

h that the exercise of that authority had taken avay/the local board's diecretionnry

‘right anq,prevcnted the local boerd from uling iﬁdependent judgment. Two years,

later the Ohio legillature modified the statut in question. Whije the right

F »

to withhold fundo vas mninteined, the legial ture limited the conditions under

which funds could be withheld and provided nechnni-m form local board to

seek exceptiono.23 The auth/r goas on to-cite oeveral other cases 1in whtch the

. - /

-

22Chriltmnn v Stnte, bS Ohio App. 541, 187 N/E. 58& (1932)3

ki

23R. R. Hamilton. The Bi-Weekly School lLaw Letter, University of’ Wyoming,
lnulr}’ 7, 195‘.0 . 4 ,/

¢
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courts denied the state the right to withhold state funds to force compliance

. with statérregulations. He concludes with the statement that the.courts often
, ' | o N
“have prevented states from influencing local school policy by denyingkatete

Py

funds. - " . 1 C -
However, in a case in Washington state, the court upheld the’Steto Board

of Educafion'bhen it withheld state funds to a schéol district because the :

State Superintendent denied the diltrict approvel and accreditation of a pro- o

. jected high school.2% But the central 1este vas whether an elemehtery school

district could puild'e~high school in an area ‘already adequately served by

other high lchool distrigts. The‘iseue,»theggfgre, vas not control ovér ongoing

school policy. ' . N ’ &

"~ In eumnery, the courts may look with favor .on nghool diotrict chellenges
to‘the power of a state department of education tojwithhold funds in order to <
force compliance with either pupil/teacher.retios or atate accreditation.where .

the school distpict can show that depirtures from requirements are programmati-

cally sound. - ! : o

. &
- - , ' 'Proféssionel Negotiations
- t \
. A The teacher ellociations are taking over from state aid ‘as the chief pro-
_ tectors of the status quo in rogerd to certification. As would be expected A

»

, ) ‘the teacher aeeociatiool see staffing requiremente tied to Qertification as a
professional neceedity. As revealed by an examination of nodelkcontracts pub-

- > Iished by the National Education Association, the associations are firmly . -

ho*ﬁ’“h on to a '"labor intenaive concept of staffing. Reconnend(tions in

relation to cllll aize and mexinum total pupils contected place severe limita-

tions on seeking colt-effectivenelo through technology. Opposition to differen-

8 . . . - ' i

2"nuponc Fort Lewio School District No. 7 v Bruno, 79 Wash. 24 736, 489 P. 2d
/1/71 (1971). . | : .
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tiated staff g errnngementﬁ and tight restrictiona on any 1natructione1
\‘ i activities of pereprofessionels support the lebor intenaive outlook of teech7;

groups.: In times of economic stress, negotietiono tend to protect the “hard-

&

‘core” professional staff by eecrificing what they regerd as expendeble program

. . .
- . -

elements, and by cutting down on non-profeeoionel steff. o

"If viewed from an hiotoricel perspective, te)cher asgociations are a blend
»s ! /la

of guild and craft union. The treditionel posture of education as a self-

~

governing soclety encouregeld’ guild type structure. uThe guilds vere aelf-

‘governing, the meuberlveetAstenderde'bf edmieeion, a limit was placed on the ’

number of workers a master could’hire, disputes were settlgd'internnliy, and

relience wvas plnced on penning ‘on of skills (a Sody of common prectice) rather
”‘,.,f[thnn on technolo It is eeny to see how induptrieliem could not develop fully

-~

2\ . b until the restrictiono 1mpoeed by the guilds uere ovércone. Alpects of thie

historical analogy. een, of course, be extended into the current educetionel
. R

setting. _ ‘
ﬂ A

. In regard to the history of unionism, teacher eeeocietione‘would appear to
, —

be going through a stage analogous to craft unioninm of fifty dr so yours ago.
Demnnds are governed by short- term goeln focused on 1nhediete welfare gains.

This may be a necessary stage to go through in order to secure a bele from

.%__ H
which departures from prectice can then be made. In any event, as mentioned

- before, current negotiations ere'meking education more labor intempsive in the
\ ! ‘ -

face of rining costs. . : ' ¢§§§: .
1nce the 1950- vhen the first state laws were peaeed grpnting public
employeee the right to negotiate withi their employers, ‘'at least thirty-four

etatee hnve decided to permit public e loyer-enployee negotietione.25

BN \ 3
IS .

25p, Blair. '"State Legislature Control Over the Conditions of Public Employment
in Defining the Scope of Collective Bargaining. for State and Municipal Employees,”
26 Vnnd. L. Rev. 1, 3-4 n. 18 (1973). - :
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Significantly affected by this movement have been teachers in their contractual *

negotiations with school boards. Rarely limited to wage concerns, these negotia-
‘g@ tions have been?used by teachers to achieve various professionalLoals.26 l;e |

eitent'to which the demands of teachers in these negotiations present possible .

obstruc%ions to the use of innovative educational tecpnology and the extent to

\ R
which these demands are being agreed wo will be the limited concern- of this

sectionf . o o (

The growth of public employer-employee collective bargaining has been slowed

V. , \ , ‘
by feare concerning the effects such hargainfhg will have on the ability of the

-

o publie e;ployer to formulate public policy. This section will attempt to ascer-

N - 'tein the extent to which the use of educational technology has been considereo
sueh'a policy determination. The vari/pé/;tate statutes have handled this pro-
blem of educational policy differei/x/ At oge/éktreme, the public employer is

‘obligated toh meet a;d conger op/n non"b;n%&ng agreement 27, ﬂs the: other ‘extreme ‘

, the statutes apparently authorize widehopen negotiations on a binding contract. 28

The liberal treatment in the latter type of statute 1is usually restricted in N

- varying,degrees by both adminintrative‘ruling :gd judicial decision.2? 1In
N // N 1

s

> A

"’GSee/generally, l:} L. Kirp. "Collective Bargaining in Education: ' Professionals
as & Political Interest Group. 21 J. Pub. Law 323 (1972).

. 275ee e.g., Cal. Gov't Code §3500 (Welt. Supp. 1974).

28gee e.g., 'N. Y. Civ. Ser. Law art. 14 (McKinney 1973).
’ {
2%n the ultimate effect of the statute involved on the contents of agreementa,
gee "Teacher Collective Bargaining -- Who Runs the 8choola?" 2 Fordham Urban
L. J. 505 (Spr ’ 1974)
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between are those statutes which expreesly limit the scdpe of bargaining.3°
With the different statutory treatmeﬁts present, one would expect the effect

teachers have on the_formulation of_policy to vary cdniiderably; however; at

»

.

least one empirical study, a comparison of teacher contrdcia in a "meet and

_ . confer" state with those in a "wide-open negotiations" state, concludes that

¢

the rggtribﬁiveﬁesa of the statute does not Jgriouély affect the role the

‘ . . 4
% R - . ) .
. teachers play in the making of educational poligj.$&3ln both states that role

" was a aubstnhtial one. The potential effect of teacher gollecpfzg bprgaining

on technological 1nnovat10n%1n-aducntioﬁ,'Ehcrcforeé cannot be iéndied.>

1

What are the impediments to 1nnovjtion§cau-ed by the demands of teachers?
. . Ve

-

Perhaps the primaty one regards pupil/teacher ratios. That such ratios are
S u . Lo

considered i:Eortant by teachers is clear. A recéntAh.ndbbok’cdhtaining model

e

[ o
language to be used by teachers in Qgrgainigg/suggeste a number of clauses on
‘ N _
this subject, the general drift oﬁ'wh;ch 18 to limit the ratio of pupils to

total classroom teachérsvwithin'a diatrict'ﬁo 25-to 1 with 7anhgxq,bqing paid

) i S :
on a prq;uféd_basin for pupils in excess of the ¢ tio. 32 \EUch ratios 1f accepted
. // . 3

-~

. 8

30Nev. Rev. Stat. 5288.156/(1973)'rcaaa: "Each local government employer is

" entitled, without pegotiatiod: (@) To direct its employees; (b) To hire,
promote, classify, tranafer, assign, retain, suspend, demote, discharge or take
disciplinary action against sny employee; (c) To relieve any mployee from duty
because of lack of work or for any other legitimate reaso (d) To maintain the -
efficiency of its governmental operations; (e)*To determihe the methods, means

~ and personnel by which its opérations are to be conducted; and (f) To take what-
ever actions may be necessary to carry out its responsibilities in situations of
emergency. -Any action taken under the provisions of this subsection shall not

. be construed as a failure to negotiate in good faith." Also see Montana Statutes,
H.B. 455 1971L which reads ". . .Tile matters, of negotiation and bargaining for
agreement shall not include ; tters of curriculum, policy of operation, selec-
tion of teachers and other pefsonnel, or physical plant of aschools or other
school facilities." '

31'Teacher Collectivd Bargaining -- Who Runa the Schools,' supra, n 2§, p. 569.
32poger P. Kuhn. "Not for Granted: Language for Teacher Collective Bargaining
Contracts.” California Teachers Associatioh, Southern Sectiom, 1125 W, Sixth St,.,
,Los Angeles, CA 90017. 1971. ‘

‘ ¢
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by tne school boaypds clearly work ageinst_techno¥?31c11 innovation by locking

“

‘the school system| into a’ceE}ified teacher—Z5-pupil—per;classroon structure.

The danger is that Boards of Educstion‘vill naively agree to such rstios‘withoutﬂf/ '

“
considering their\impsct. Su¢h was the case in contract negotistions in a

New Jersey city. ,The articls agreed upon read: \Ihe goal for clsss size will
be to maintain academic qlnsses Rot in excess of 25 pupils. Iumediste steps

will be taken to assure that no scsdemic class will be naintsined at a Igvelvin
2 h 4

-excess of 30 pupils for thé school ysar 1970-71." The.school board was unable to

fulfill such a promise and fbe tescherl association fil&d a gr;evsnce. The

‘grievsnce went to binding srbitration under a contrsctuul provision. ~Becsuse»of

: the article 8 clear lengusge. the arbitrator ruled sgainst the bosrd and ordered

‘fit to comply fully with its class size article within 45 days after the issuance

" of his decision.?

>
. . -

As_indicated above, teacher groups have been attempting to negotiate a
monetary oenslty from the district wheg ratios excaed»s spscified amount. The
strategy is'that if a state has prohibited negotiation in regsrd to class size,

~

the negotiable penalty clause would have the ‘same effect. This has happened in

.Michignn. The courts have not ruled as to whether such-penslties are simply

< - R ]
another way of negotiating class size.’ . '\

., Must lcnool boards negotiate .the issue of pupil/teacher ratios? The decisions

_ . : 8
Lf the courts conflict somewhat but the clear trend is to make such ratiqs non-

N,

mandatory bargaining items; that is, the school board

.

bargain on these issues

/

if it wishes but need not as such issues are considered within the area of

managerial policy. In only one inatance has it been expressly held thst pupil/
-

teacher ratios are so closely related to the terms and conditions of émgio?ment

AN

33Trenton Education Alsdcistion snd Trenton Boirxrd of Education (AAA Csse No. \\\\\
14-39-0203-71-J, Jan. 14, 1972) © N 3 “~

~
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r “
that they must be bargained over by school boaxds.3". The ¢ourts and/or admini-

strative agencies.6§ Pennsylvania, 35 Nebraska, 3¢ and New York37 have held that

© .

class size and ratios are either nonbargainable or' at least non-nanditorilf

W

.bar ainable. The treatment of this matter by the New York courts ié 1nt§resting. h
;<0r12>kni1y the Coﬁrt of Aﬁpqpls favored the "wide-open" approach to negotia-
tions. -A 1972 decision held gynt.nnyumaéfer connactedlwith tezms and con&itionéﬁ
;f employment must be regarded as-a negotiable issue unle;s some State statute

contains an explicit prohibition against bargaining on it.38M4The court rejected ///i .

the contention that a public ‘agency 1h'prohibited&from negotiating on any subject
unless the law expressly requires it to ﬁegotiate. Then in 1974 [the Court of
_ Appeais uphe}d a lover court decision that class size 18 an iten upon whicg/fge

Shdt cfi:; size’

is a basic element of educationgl policy and that such decisions should not be

/ "

school board need not bargain.3 The thrust of the decision is

made over a negotiating table but rather should be made by those having the

P N
I4yashoe County School District and Washoe County Teachers Assrciation (Nev.
Local Gov't Employee-Management Rael. Bd., Oct. 9, 1971). ,
35pendi’. Labor Rel. Bd. v State College Aréa School District Th; Board of
Directors, Case No. PERA 0-828-0 (Oct,”1971).- f ‘
~._ |
) 3610 Schogi District of Seward Edugation Association v School District of Seward

199 N.W. 2d 752 (Neb. 1972) at 757, the Nebraska Supreme Court stated:
trying to, lay down any specific yule, we would hold that conditions of employ-
ment can be interpreted to inclyde only those matters directly affecting the
teacher's walfare. SWithout atfenpting in any way to be specific, or teo limit
the foregoing, we would consider the following to be exclusively within the:
management perogative: The right to hire; to maintain order and efficiency;

to schedule work; to control transfers and assignhents; to determine what extra-
curricular activities may be supported or sponsored; and to determine the curri-
culum, class size, and types of specialists to be employed."”

37eat Irondequoit Teachers Association v Helsby, 346 N.Y.S. 2d’018, 42 A.D. ‘
2d 208 (1973); affm'd 35 N.Y. 2d 49, 358 N.Y.S. 2d (1974). .

’39Board of Education of Huntington v Associated Teachers of Huntington, 30
N.Y. 2d 122, 282 N.E. 2d 109 i>972); .

L 3

)

e
o _.122‘,:’z
& ,.‘

39gee supra, n 37. - .

FORY
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direct and 1610 respoﬁlibility therefor. Read with the earlier case, the "
courts appear to have conciudéd that matters of educational policy, such as

- ) . —_ ) )
" class size, need not becbargained over by lchéol boards Bue should such an

agreement be rcached.it will become egforéeaSIe. 'Such a reading is consistent

‘with an enrliepuruling by New York's Pub}iq Employment Relatidnl‘Board.“oa

The impact of these rulingi.in New York is somewhat unclear, Pu; the ;eluiﬂl of

a recent study of teacher employment contracts in New York suggest that the

p school yoard-' inclination to énter ints ncgotintiﬂrn on éllll size hal‘been
little aff.cttd.“l Over half the qpntraét. ltudicd\containcd,a class size pro;'

vision. : , v : ‘ e,

~

Teachers are also making themselVes heard on this issue in California. In

’

_the study mentioned above appfoximatcly three-fourths of all teacher pnpibyment

agreements in that state were found to contain a class size clause."? This is
- +

interesting in Iight of the fact that there is some case’ law within_ the state
to the effect that a school board does not have legal authority to enter a

binding agreement on educational polfcy matters."3 If class size is considered

”

a matter of educational policy, as it generally is, then these provisions are

_//} unenforceable. Navert less it is significant that such a large percentage of
the school boards agreed to these clauses in the first- place. ‘It is perhaps

\ .
‘Yeflective of the liberal "meet and confer" type of statute ynder which employ-

40City School District v New Rochelle Federation of Téachers, 4 P.E.R.B.
3060 (1971).

“}"Teahhag/Collegtive e;;;iining -~ ¥ho Runs the Schools," supra, n 29, p. 553,
\ . - M i

A}

4214,, p. 554.

L ] . N
“34ayes v Association of Classroom Teachers, 76 L.R.R.M. 2140, 2@$4 (1970) ;
see also Grasko v Los Angeles, 107 Ca. Rptr. 334, 31 Cal. App. 3d 290
(Ct. App. 2d Dist. 1973).- S

'
%
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ment collectfve bargaining takes ,place. California roq&ru school boards to
¢ . ~ . . v
discuss at least the proce%rreq relating to educational policy if the teachers ~

s reyuest even though a binding agreement caanot be 7.de.““

In Arizona, a court upheld the "meet and'confarW/ﬁﬂrt of a contractual
agreement but not that part of an "impasse procedure/' requiring board compliance
“with an outside decision. The issue arose over tho/board's refusal to upe/‘('
hogotiaced "impasse prbéedure" in regard to toacho*n' salaries. In a suit
brought by the teacher association 'to enforce the proceduro, the court beld‘
the agreemant legal inlofar~|. the "iupallo procedure” required joint n-etingl
of both paftiel, but illegallih'that Zhe "impasse procedure' required the boa{d,
against its better judgment, to bafé(in the ilauJ. Enf@rcing the procedure, the

-t -

court ruled, weuld be to vest in a union the exclusive power gFanted by the .

»

'logillaturé to the board to determine employee-employer roIhtion-htpu.“S /f .
[ ; 7
According to this court, at least, compulsory -egiation and arbitration, a
common method of settling diepytes in botﬂ‘publié and private sectors, would

scen to be ruled out in Arizona. ‘If one assumes that once a school board

negotiates a provision it generally will wofk to comply with it regardless of

i;a legal enforceability, then the the use of

act of these agreements
innovative educational technaigéy may wall be -ubaéantiig.\ /
" In ;-luit not decided as of this writiﬁg, the Philadelphia Parentn'-?gioﬁ/f
hags charged the city with abdicating itl policylnkin; duties by allowing £he
Philada}phit Federation of Teachars to share decinion-making powpfh over extra- .

curricular activities, teacher trnnltorl. working con@}tionng joint committees,

7/ . .
angd over the right to arbitration in the dismissal of a nontenured teacher.

-

bical. Eduz. Code $§513080-90 (Wast 1969), as amended (West Supp. 1974).
. ‘ .

' .
45pd. of Ed. v Scottadale Ed. Ass'n., 17 Ariz. App. 504, 498 P. 2d 578 (1972).
: \ g \
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The suit leek. to have nullified pertinent sections of the ;ogcrgct between

the union and the city on the basis of violation of the stat. school code iqa .
Qp/igif;delphia city charter. The gfr t group regards those ptoviuiona of N
the contract as roadblocks to quality ducation. The union{ of course, sees

the action as union busting.” The suit raiae- the larger qucntion of the

extent to which a school diltri:;'can‘contract avay ita roaponlibilitiel. Thil

queltion will be discussed in the next section. .

It is conceivable that other nnti—technology provisions wil}’b. demanded

A

. by toacherl,uho feel threatonod by the use of educational technology. For

exanple, teachers might well request that staffing requirements continue to be |

tied to certification to avoid th§ extensive use of teacﬂ;r aides in conjunction

with educational technology, purtf&ularly in combination ;ith differentiated

ataffing, or teachers might seek to pl;y a crucial role in the development and

inplemantatf’. of innovative educationnl progrann Noithor of these demands os
4

hav. been reflected in the current agreements, but as one commentator suggests

"almost anything is negotiabio.""6 As the impact of todﬂqoloéy on education 1is

felt one can expect increasing lunrinoll and opposition by teschers' associa-

/

tions to the extent that thoir membags’ interiltl are adversely affected. 1
As locnl toacher groups gain in nxp.ri.nco in nagotiating agreements, '
d!i.ntion seens to shift fton an enphnlin on w.lfare il-uea to an emphasis on

con&itionn of work" (broadly doﬁinod) and policy quoltionl “7 For example,

" several local associations had negotiated the procedures involved in approving

“6John L. Metzler. 'Scope of Negotincionl in Public Education." 2 Journnl of
Law_and Education, p. 145 (Jan. 1973).

“79illiam J. Schaefer, Jr. "A Study of Negotjated Contractl and Their Actual
and Perceived Effects on School District Media Programs." . Unpublished
Doctoral Dissertation, Indiana Univeraity, Bloomington, 1974,

/ ' ',.‘ ‘.
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/tho purchnuo of 1n-truc§ig::} mo}‘iiill and textbooks. "Inltructional -atc:inln"

could 1nc1ude 1n.trunnntation ,a vell as materigls, e.g. cIoo.d el

o t tele-

viliom/ audio—tutorial laboratoriea, and computer nloiltcd'tnlftu tioq.

1f 1n.trum.ntation 1- not inclndcd direptly. progtnning would be. Teachér groups

Even

night not approve purchase of an cntire courne on vid.o tape or fil-, or in a

form useable in an audio—tuto pial lqb on the bnail that thi nttoriull cOuld be

-5

used to toplac. ltlff or nigh; be used to brolk a ltrikn . Purghase of 1nd1v1—

: dual items may not-bo seen as threat, but purchalcl of inltructionli .ylteno -

could be. A recent study revesaled that union negotiatorl 1p;pQrt1cu1or viewed

educational media as potentinl rivals and as threats.“®

The ponnibility of a Federal blrgqining law hll been raised recently in

Congress. Predictably the American Aslog{ation of School édniniltratorl is

v

opposed to a Pederal law. One of the implications of such a 1&w foresees state,

and local political officials becoming directly involved in negotiations. '

Also of concern to administrators is the possibility of the Federal lav permit-

!

ting bargaining over policy issues. However, a Federsl Bargaining law that
went much further than simply legalizing negotiationq'would probably be declared

unconstitutional. An amendment to the Constitution wovld be required placing
— . A

the responsibility for‘educatlon under the Federal goveoy&.nt.' Such an amend-
ment 1s highly onlikeiy. oo

Legul Status of the School Board'l Authori:y to Contract . o
The extent to which boardl of education nnd dtot; depart-onto of education

can delegate qpucatio;al ‘'responsibility is not clair. This question was raised

in the last section in rof.roncu to profouional ntgotht’ionl. Courc d.ci.,ionl

favorablo to lchool boards in negotiation issues -ny ‘not be favorablo wvhen appliod

-

48paul Dlwlon. "Teacher Militancy and Ioltructioool Media." 19 AV Commufiication
Review, pp. 184-197, Summer, 1971.

- Y
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A i to }rela in which the board chooaeq'to delogdfe;;nltruction 1 authority. ' Per-
. . s |

. ) o
.formance contracting ié one such area.

- - J

” While perforunncé ¢ontracting is not a current issue ‘in efucation, it was -~
) * |

in the immcdiat. paet pnd could become an issue once again. Certainly the - \I
“~

“. baaic legal queptibu‘wau loft‘unlnlwcrod dufing the relativ.ly hrihf period of
s . ‘time that perfq?hnnce.contractl wvere invvoguo. |
"The vast mnjori;y‘o? performance contracts were negotiﬂtod between school
,:‘ bogrdl and private agencies. The cont;;ctl ranged from 1mp£ovouont‘ f specific
skfrli of lfegified groups of children to assignment of an'entiroiZchool (Gary,
. - Indiana) to a private company. Considering thé vide geographic distribution of

o

performance contracts, it is strunge';hlt in no state was a case brought into

court qhglle;hing the legal authority of a?board of education to delegate
. instructional authotrity.. While each'ltaﬁu'ﬁns its uniqu set of'oducation; "
codes, all statss have created networks of }chobl'diltgécéu for the purpghe
of carrying ;ut'the state's conatitutiona} authority oY;r edpcation.y/
. ) School districts may be gonorarly defined as locxl administrative authori-
ties with fixed territorial limitlk created by the legislature; and aubordinate
to ita will, as agents of the ltate for the sole purpoae of-adminiltaring public -
’ education. 9 Am d lagisldtivaly created ci(il division of the -ta:e. a school
g diatrict enjoys closer proximntion to the state than to the community it serves. 50
-One of the corollari.l of this thoorom that the school diatrict il legally

» -
régarded as an 1nltrumentality of the state, created by tho state, for ltate -

o«
.

purposes, is that ‘the school distrikt hal'ﬁ% irherent ‘pover to contract.%! -

It must look to the legislatire fgr the aﬁ%ﬁnt of 1:- contractual authority.

‘J [ ~'”%L

“I%ias v Lawry, 199 U.S. 233, SOL.Ed. 26, ae",&.cc. 27.

&
S0Monaghan v School District, 211 or. 360, ng P. 2d. 797 (1957)
. 5lyichita Public School Emnljhu v Smith, 397 P. 2d. 357 (Ks. 1964); Barth v r
School District of Pennsylvania; 395 Pa. 557 143 A2d. 909 (1958). 3
- , b-._
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Often the language of the ltet:tel end the cases interpreting the powers

ﬂe boerd mny exercise eppeer to give the school boerd elmoet unli-ited control

\ ' .
. over education. For exenple. it io routinely enid‘thet the schoél board poe-\\«'

segsea the pow;ro expreesly sre;ted.by etetute. thone neceoeerily or'feirly ,
inplied" in the 'powers exprellly granted," ~and "thole eéssential to the declared
objects\:nd purposes of the corporetion.'f52 ‘The boerd is ellowed vide-discre- . -
tion in deternining po1icieo and broad letitude in cerrying out the "objective

of providing the beet poseible oyatem in the most efficient and economicel wey 53

In. opite of this firet-glence "hend- off" epproech by the conrtl owever, there

. may be aeveral legeixobltaclel to a pertornnnce contrnct. ror exenpl

" formance contrect night be ntttckod ll egeinnt public poI*cy if tho schoo boerd .
has contracted to enploy privete individuels when public émployeel nnve“beenv

. N
employed to perforn a comparabls job.s“ To evoid this pit!ell the choo1 board

night&?éll linit the contrect to thoio services which the lchool cannot provide

-
\ N

(or perhepo cannot provide effective;x)\\\ N N

. _ . A more general objection might be the\\\he\:cizol is under a conltitutional

or statutory duty to. perforn a teok which has been ontrected to the outlide f
party. For exnmple, Article IX cection 6 of the Celifornie Conetitution provides '
in part that: 'VNo echool-or college or any other part of the Public School

System nh:;1 be directly or indirectly.,trnneferred from the Pnblic School.Syeten

or pleced under the juriodiction of ‘any euthority other then one included within

’ ® C
52McGilvra v s..:u. School Diltrict. 113 Wash. 619. 624 5 194 P. 817 819
(1921).

53Uteh Plunbing,end Heeting»Contrectore Aps n. v Boerd of Education, 19 Utah
-~ 2d. 203, 206. 429 P. ' 2d. 49, 51 (1957). \§\ :

? N .
.S“Reed Mertin. "Perfornence Contrecting. Meking It Lagal,”" 87 Nations Schools
p. 62, January 1971. -




7
e

the Public School Sihtem.\\#}; a recent cuc,55 this lnngungo as limited to\'
\

transfers gf the responoibility for_ the !ctull teaching process but vas held N
not to prohibit a contract fdn‘reloorch and dcvelopment*with an outside party
aimed at’ improving education. However, in nnother Califgrnin coco,56 a school

board was bnrred from controctfng with an outsidc ngency ;\}\ordinnry jlnitorinl
\

aervicen. The court stated thnt school districta have povcr to contract only

. . a8 provided by ltntute, lnd in the absence of such provilion, the boord in | e

' question was rcquirod to en@loy classified personnel for that' purpoce.v_Thia
is a narrow reading of the law and vould seen to foreclose the pooaibilit; of

perfo;pnnco contracting. A more gcnarnlprccding would be that while a performance
) contract involyves teoching by outlida pnrtiea, tho whole brnnlnction still renninl
»within the jurisdiction of the public .chbol .yotcn. To protoct cuoh a reading
7 the achool board would probnbly have to maintain close control over nt lenat the

<&

J; bn&ic policioo and goclo under hich the performnncc contrcctor is working. The

P I

. ' qg;gpd of the control neccsaary has yet to be defined. Thor\\IQ}no case law in
e

“N' ,r' .
~

N this area ovidently becounc the course of American education has bcen one of
4 R . -
AN
“consolidation ‘and centrnlizotion of authority in order to gnin the economic and
other advcntngeo of size and there are few insgnncec“of decentralization of sub-
K : S '

stnntiol authority in the ochool -ystons 57

~
L4

" .. . . The question of control rnisea perhnpo the biggest obltnclo to porformnnce \\

, contrncting,' There 1s a trnditioncl rulo that once.the: logillnture has granted

. 55Colifornio Sch. En;$\Asc n. v Sunnyvale Elemen. Sch. Diatrict, 36 Col. App. ad.
' 46, 111 Cal. Rptr. 433 (1973).- .

* ) ’
R 56Cnlifornin School mgloyoel Ass'n. v Willits Unified Sch Dictrict, 2&3 Cal

7“School Dacentrnlizotion' Legal Pnthl to Local Control." 57 Georgotown
Lav Journal 992 994 (1969). .

T
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power to an agency, that power cannot be transferred to either an outsider or

a Jhbordinaté.§q The rationale for the rule prohibiting subdelegation seems to

h\be the fear.of arbitfiry action by §n agent acting in its owm interolt}Q:?.not

in the public'- interest. The gehéral rule has beéq nqgified to tﬁe\eytent,

s\

that lubdélegation.will be uplield 1 the delegated duties involve an acceptably .

small decision-making power. 32 Often a division 1s made between dilcréiionary

. duties and‘niniltezial duties with only thé latter being Erlnlferable. of

' -
course ‘most qEFies involve the use of some discretion,| so the problem is one of

©

. degree. In the context of school board actions, the ban on subdelegation has

3

beénXptrictly ippli‘d.éo For example, the appointment by a syperintendent of a
'teacher has baenaheld an 111.galvusurpation.of the statutory dq;iel vested in -

the -school board.s; It 1s clear all educatich policy-making functions fust be

+

. . . L.y‘ h . - . S ) -
performed by the school board.®? For this reason one commentator on the legality

AN , : T - :
of performance contracting suggests three factors which will show a retention

Q

" of confrollﬁi the school board.S{ First, properly drafted program specifica-

tions which leave little to interpretation can {ndicate the board's intent to

\

. remain in phafga. Second, the lchgol must prov1d0>lu£ficiont staff expertise

. N ’ * ‘& . b '
58pgpice v American Woolen Co., 74 R.I. 425, 60 A. 2d. 865 (1948); Hillman v

~ Northemm Wasco County People's Util. Dist., 213 Ore. 264, 323 P. 2d. 664

(1958). . _ .

598.%5. , Gamboni v Otos County, 159 Neb. 417, 422, 67 N.W. 2d. 489, 495 (1954).

»

60Murry v Union Parrish School Board, 185 So. 305 (La. 1938); Smith v Board of
Educ.,, 264 Ky. 150, 94 S.W. 2d. 321 (1936); Muehring v School Dist., 224 ‘
‘Minm. 432, 28 N.W. 2d. 655 (1947); Gavend v City of Thorntom, 437 P. 2d. 778

(Golo. 1969). | |

61Ccoleman v District of Columbia, 51 App.- D.C. 352, 27§ F. 990 (192233

. 625e¢e Martin, supra, nS4. . »

6314,
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A ) ) .
_ to noditor the progra- vwhile in op-ration. Finally, the purpose of the contract

)

AN must indicate the do.ir. to retain control. An open-ended prograh with no

- evaluative standards or no procedurc for abaorption by the school s y-ten if

AP RN

~

{/ the progran prova- successful may fati as contracting away too muc dilcretion.

‘The safest approach legally would be to have such “turnkey” procodurol

into the original contract. —~
4

There are three other possible arguncntl for performance contracting which

n{ght avoid thn ban on the delegation of diocretioﬁ\\\firlt it might be crgu\p
that thg\:fyool\bonrd has an implied po#}riof experincﬂ\itgon. Thilvhcl been \\N

recognized bx\at least one coutt.s“ In that case the Chicago School Board had 4
g /

AN
permitted students voluntarily to split their school day betwoen public and

o

private schoo]ls. In‘essence the board vas alluwing an outside party to take

over(part its educational function without adopting the board'l own polici%

. . AN
) and standards. The 1-au.'of'impropor e:logation of authority was not raised

in the case but this cléarly”val 1nvalyed. The court upheld the plan under_qhq
implied pover to expérimcnt. (1t il4ln}erolting.t; note that no mention wa-/

_ made concerningathe continuation of the p;;gran if proven aupceagfyl o) f

| The second atgunent’to be made is that the absoluteness of the rule th t

o

l

a board of education cannot contract lway discretionary powers has been eroded

? .somewhat by the developments in the area of collective bargaining w:l.th public f
employees. Tbil,anpecg was ﬁilculled in an earlier section so suffice it %o J
say here that the trend 'is in the diroctio; of a highly’gprnilniv. view ofl;hb
scope of coll;Ebig:‘bargaining. Since board collective bargaining agreenéntl 

clearly impair the hoard'u'di;cre:ion,,thi- trend lends support to the prbposi-

tion that a school board can redglegate some of ite povers.
.y v

»

v

. 6%Morton v Bd. of Ed. of Chicago, 216 N.E. 2d. 305 (1966).
0 . ~ “‘
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" recognized by the courts in several conte

.given the implied power to employ expert

¥ i . Al "‘ .
, /////

" 65Conroy v Cit

_—y » ~ * -

The final argument is that'the’pcrfornnnce,contrlcb 1l'nccéllary for the.

~

effective operation of the school system. The necessity argument has been .

'

n one case,®% an assessor vas® .

\2 -

entrance salaries in a state agency wa.fupheld because efficient administration

structure, but on the purposes for which the agency was forlld, and found implied

statutory authority’for any lubdoléhation

those purposel.67 The reasons supporting

.

ecessary for the realization of

e lnbdelhgation rule were balanced

agdinst the demands of the situation and , ound "clearly outweighed by the need

tion."68 Such'épii&sis clearly would

4 © w i

. I
for relponlige and responsible agen

be supportive of a performance conttract.

. In the absence of dn—poiht case literature, authoritiel‘ﬁhdotltandably
] . . . - — Y-

disagree on :h‘ legality of phrformance'contfactihg. fﬁzxtounloi,to the

New York State Education Department doss not balieve that school boards in

\

' . ) - N .
New York have. hority to contract with third parties to provide instruc-

tional services in public schools.®? However, Martin and Blaschke, who"have

. ’ ! A 3 §
Battle Creek, 314 Mich. 210, 22 N.W. 2d. 275 (1946). '

66McGovern v Patterson, 273 App. Div. 35, 75 N.Y.S. 2d. 492 (1947).

67State v _Imperatore, 92 N.J. Super. 347, 233 A. 2d. 498 (App. Div. 1966) ,
cert. denled, 48 N.J. 442, 226 A. 2d. 431 (1967). .

6814, at 354, 223 A. 2d. at 501.

®

69New York State Education Department. Performance Contracting in Elementary

and Secondary Education. A Report Showing the Developments on.a Nationwide Basis

and the Implications for New York State. Albany: Division of Evaluation, New
York State Education Department. 1970. ED 049 525. : o

~—

~—

~—
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e

\ 45

]




42

1 PSSO

been prominent in performance contrnctﬂgf‘na-niddlomzn betwesen school boards
and contractors, claim that lchool bonrds have ‘the: outhority to contract ae .

long as they nnke no improper dolegntion of po1icy-nnking poy‘ro.’o How this

might be done was nontioned earlier in this section. It lhould be pointed out
' thnt Rged Martin, luthor 6f the conditions under vhich boar;~\§pu1d contract,

) il an attorney for’Eggggtinn Turnkey Systems, an organization that providau . ' .
" 4 f ]

- .

management support to both boards and contractors. * . o _—

Perhaps the best opportunity to try performance contracting in the courts
occurred during~the,§nry. Indiana oxperion_ce."1 Gary had contracted the opera-
tion of an entire school to an ‘Outside agency, Behavioral Research Laboratories

L)

(BRL). Authority over sizeable portionl of the'cnrriculun. the materials of

" )
‘instruction, and staffing were delegated by the school district to BRL. While

—the noninnl principal of Banneker School ronningd. BRL put one of its own ' - .
employees in actual chnrge of the achool.; The dologntion of authority was
. Ty

nlnq!t total and wost certainly illognlg The reactions of the Indiana State

-

¢ .\‘ - . .
Department of Public Instruction and the AFT local were quic{ito come and

predictably negative.

K4

N 7' Because ataff changes made by BRL were ‘Probably in' violation of the contract

between the iumion and'Gary. formal opposition and nuboequont.loénl action by -

. ‘ the union wno anticipated. However, ‘the union 8 opposition vas nutod by a recent

hiotory of friction betwsen the tenchero nnd thn cosmmunity. The nlnoot ontirely
3 - J

v
. ™

. 70Reed Martin and Charles Blaschke. ' "Contracting for Educatiomal Roforn. . .
52 Phi Deltn Knppnn 403-405, December 1970. ] . .'> . -
: % : ) " )
7 Whe two ‘best Sources of information on the Gary performance contract are:
John A. Wilson. Banneker: A Case Study of Educational Change. Homawood, IL:
’ ETC Publications;, 1973; and J. A. Mecklenburger. Performance Contracting 1969-
*1971. Worthington, OH: Charles A. Jones Pub. Co.. 1972, . .




~

performance contr‘ct started. And the Blnncker'colnupity‘fivoéod e BRL

conxradt. ‘ ‘ \

I \

Thie stats department dcclarcd the BRL contract illegal but, in typical

education fashion, wanted to "settle out of court.” The clpsest the ii@t.

A4

departmant came to statutory action vas an unsuccessful vote to "doconﬂf\:ion"
the school, which, 1if puccclnful} would have dopriv-d_cary of state finanétal

aid. The state department's ¢wn investigator roporﬁ;g.a situation he considered
. . : N
to be clearly an illegal abdication of responsibility on the part of the schogl

district. The ptaffiﬁé pattern of the school was altered drastically during t
€, . Q %
course of the contract. Pupil/ceitificated teacher ratios were in excess °£,

v

state requirements. In fact the proportion of cortificatod teachears/to ﬁara—

»

profcllionnln vas “Yeversed during the contract. In addition tﬂo school was

. being adnini-torod by a non-cortificated cnployeo of BRL. Hcvov.r, thc State

L 2

of Ihndiana never did bring 1.3.1 action ag;;nst Gary.

Thus the opportunity to get court decisions on several important questions
was' lost. From the;ppint of view of thiﬂ study th- mor..inportqnt points to ‘
be teltcd were: certification rcquirtntntl for staff in-terms of pupii/teacher
ratiol' the extent to which a lchool district may contract for 1n-tructional
lervicel-.nnd the’ use of state financial aid to pay a conpany for gcrfo Tmance
of inlt:nctionnl lcrvicel. On the 1.-; point. th. proigct in Gary vas tho firlt
pcrfor-nnco ‘contract ‘paid for by .state monies rathat than !.dor.l.

' Conlidoring all of thi-, it 1s rcanonabl;#z: expect in the. near future a

N
number of luitl to ‘be brought into courtnthat will explore the piiil.ncr- of a

school diltrict s authority t;réontract. States will vary, and do vary nou. in

/ 3
47




and other key state decision makers. T

Vo Y

the degree _tq}bj&h,cmtr-‘cting is p.rnil'lible. Conspicuous by its ab‘lqnca/ﬁn_
. //

>
the 11§9ratu}a on many of the areas of inquiry of this study is th& Education

Commission of the States. One would.have expected more leadership and guidanmce

. / ) ] ’
from an organization compoeed of legislators, governors, state superintendents,
. . - .
~ ‘ , 4,

The Courts and Units of Measure of Quality ’ .

A8 the courts began to enter into’ the areas of educational policy and
governance, they had to leck/Qarditick- by which they céuld measure or .gauge
- 7’

the rclgtive merits of oppoling'qrgunhnt-. If a pa;cnc group charges in a
legal action that children- attending achool X are ﬁot,rcc.ivini;al "3oodﬁ an
"aducation" as students in school Ylin the lam.~diltr1ct.'th. court needs

-~ .
4

. some unit- of measure to judge the validity of.the argument and the qunlity of

DT TV TV YV TV

-I

the rcsp.ctive progrnmn Uﬂfortunntely, education has not’ d.vtlop.d nor boen

1nterelted in developing, reliable output measures by which to appraise effec-

tiveness of echool programs. As poihﬁed out in the beginning of thi- report,
<t

emphasis over a long period of time has been placed on input -Aisur.- as indi-

cators of quality. Fof.exnﬁplc. schools compenesate tcachcr- on the basis of

training and experience, not on teaching effectivanesa. It should not surprise
:E; theny fhat the courte have tendad to turn to input measures for .vi#tnce

disputes over program.
s

In making the series of landmark detisions in the District of Colugbia.

il

that.recuI ‘d in couft ordered redi&tribution of educational r‘louréei. the

cdhrf gtlp idity to the use of a number of input measuree as ors of

72

\ .
educational q ty. Per pupil expenditures, length of teacher experience,

LAY A1 -\l\-\-\- SmVmL MmN

' f . N .
72p, L. Kirp lnd H. G. Yudof. Educational Policy and the Law. Berkeley, CA:
Msputchdn. }974. pp. 567-577.

N
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'

~and pupilltca%her ratios figured brominently in the court's deliberations.

4

While the evidence 1n‘the District of .Columbia situstion was, in:several input
measures, Very persuasive ,nd the diiparitiel very glaring, teadylacceptln;g ‘
of such moa.ufel has its h;zarda: Otﬂ;: courts in oth;r cases have.followed )
similar lines of reaﬁoning. While understandable, fh? dnnger.il'that judicial’
precé?ent will be set wit;‘inlufficihnt evidence of the rélationlhip of such
measures to output. | . a ) T

The effect of teacher training, teacher experience, per pupil expenditures,

pugil/t.ach.i'ratio-, etc. on the output of an educational institution is not

vwell established. The well 3nown "Coleman Report'' identifies home, nnighbor; -

hood; and peers as correlating more highly with school achievément than vari-

ables al-déiﬂted with instruction. Summaries of re.earch.on teaching have con-
/ . v ‘ . . . . [ . N ’ .
sistently concluded that little is known about the impact -of the kinds of input

measures mentioned sbove. /

During the heyday of performance contrdcfing, uﬂé of etandardized tests
(oﬁfput measures) ae yardsticks of contractor effgﬁtiven.lc vas lcv.r-iy
criticized.?3 "Justifiable as the criticism vas, and 1s, euch tests are still
more relisble as measures’ of .ffcctivoneﬁ- than the input measures previously

-

cited. Crit.}ioﬁ referenced tests would certainly be even more reliable.

-~

Despite th.’traditional posture of educators that educational effectiveness
cannot be measured by specific outcomee, the courts should encourage the develop-
ment of such output measures, and place less reliance on input measures. A

go#d plice to lo?k for initial guidance is the latter part of a recent review

W

of research on teachex competence by McNéi; and Pophnm.7 Instructional - 5

-

73Robert E. Stake. ''Testing Hazards in Performance Contracting.” 52 Phi Delta
—

Kappan. June 1971.

743.D. McNeil end W. J. Popham. "The Assessment of Teacher Competence’ in R. M.
W. Travere (ed.), Second Handbook of Research on Teaching. Chicago: Rand McNally
and Co. 1973. pp. 233-241. See also the work of the Clearinghouse for Applied
Performance Testing, Northwest Regional Educational %aboratory, Portland; Oregon.

!
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"~ coupled uith growing ‘avareness bf lhhool boardu of the forcl of the{r légal
\’
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ﬁfoductiﬁity can ohiy be meamsured by output. Inputl.are variables to be mani-
‘pulated to\aghieve desired outputs. Under the present educational structire,

. N . Sl
however, the inputs. have become the ends. Y

€

% .
. Conclusion

The major thelis of the study was borne out. The legal impediments ggb
exist. Howuver. tha situation is obviously in flux. Certainly mors court

‘. 2 :
case;@Ln the extent to. which boards of education'han contract with other parties

will be forthconing. Parent and taxpay.r groupn.have becon. interssted partiol .

and will no doubt continul to:challongo no.otintqd contracts of any kind that

.

thly deen dotrinnntal to educatiqn or cause tnx 1ncrcale-. T‘achnr groups

,/‘

will continus to protedﬁ certification requiranant. in relation to pupji/

> .
ce&tificato?’nnachor ratios. The accrediting a--ociatianlﬂirl al likely to
‘feel the pressure of teacher .roupl to maintain favorable }qg;l/{z:cher ratioe

-

when sstting school standard-. T~
Certain legal barriérs are coming down State aid formulan are tending

to eliminate inltructional unite as thl basis for diaburaingafundl. This trend,

relponeibi;itiel, may provide the leverage necollary for uchool~diltr1ct- to
achieve a balance bec;non legifimate coapheg.dem.nda and co;t/offectivdldebloy-
ment of educational resources. .

In October, 1975, ths principal 1nv;ltigator interviewed Byron Hansford,
Executive Secrstary, Council of Chief State School Officers. Hansford Qa-
asked.if he thought the real impediments to the introduction of instructional.
technology wsre legal ér more in the a;ea of interpretation and policy-making
on the part of state departments of educatiom. Unhesitatingly, hs responded

that the major deterrents were the interpratations of stats departments of their

authority end in the policies they adopted. This study bears out his opinion.
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The Addison ‘Trail High School case is an eicclleSé exanple of the extent to
which the state department can oﬁén or close the gite on ‘instructional innova-
tion involving technology. Anyone who has been in education and has had the

opportunity to observe state departments in action could cite similar 1n§tapcol.

-~

in regard to instructional E.cﬂnolo is a logical next step, espéciall - s
_ lology,, 1og P» /L}n .
the face of evidence that state departmefits are becoming more receptive to

innovations favorable to instructional technology.

L

One gf the consequences .of teacher militancy has been the crl‘fion of
schisms betwesn gtate telch.;‘gtoupl and state departments of iducution over
certain issues. In Coloradd, for cﬁnipl., the state dep;ft-cnt has endors
th; c;ncept of accountability over the vigorous protests of the Colorado Educ-i

kd

tion Association. In Michigan, th..ltlt. dopartn.ht endorses snd lppporbi eor—
. . ,

"formanke contracts in spite of opposition by state teacher jroupl. One state

&epartmept official told the principal 1ﬂ§altigator that his office wil'con—
ducting an oxpnfin‘nt in redeployment of r.lou:hol along the lines recommended
by the~Connnt study cited earlier, but was keeping it quiot due to oppolition
of the state teacher group. Long regarded as ultra conservative gatekeepers,
atate departments are beginning to be advocates of change. How pervasive this

has become and to what effect should be investigated and doculnngpd.

“
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A thorough study of the attitudes nnd«policiol/of ltate departments of o@ueaeéon ‘////'




