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o DJRECT BROADCAST SATELLITES; THE% C
.CONCEPTUAL CONVERGENCE OF. THE
FREE FLOW OF INFORMATION AND )
NATIONAL SOVEREIGNTY . ) ’

JON T. POWELL* . ~.
- :

The dircct broadcast Satclhtc is the lastest in a series of der
velopments in international communication techniques which have
radically altered the fole.of information in the global society. This
recent technical advance underscores a widening gap between
inventior® and application. Though rfow techpically feasible, the
direct broadcast satellite may never-.be idely employed because
it challengcs traditiongl international political concept§-concerning

publlc managemernt of information.

.

ED124116

&

o
Present international communications systems utilize radio,
R cable and, satellite transn]xssxon devices, which are cssentially
point-to-paint, originating:and ending in land-based] facilities, and
casily accessible to local control Synchronous satellates placed
, ‘ some 22;300 miles above the carth's surface at an orbital velocity
matching the earth’s rotation, have proven to be both a practical
and rcliable mecans of. data- transmission. Apprommately fifty
nations have corfstructed sixty-seven carth stations with eighty-two h
antennas which link a world-wide system of INTELSAT satellites
, posmoned in gcostatlonary orbits over the *Atlantic, Pacific and
) Indian Oc . These satellites, which, have made long distance )
commumcatlon possible by circumventing severe limitations of .
‘topography and land-inc facilitiés, have greatly facilitated the
international flow of mformatxon

I

However, this incrcased flow' of information accentuates
problems raised by the possibility of broadcasting directly_from a
satellite. The alrcady cvident global nature of television becomes
morc problematic .When tcchnology enables a satellite to bypass

- e O .
»  Professor, Coordinator of R\dm Tclc»mon Film, Department of Speech
Communication, Northern IHlinois University, DeKaﬂ) B.A., St. Martin’s College,
Olympia, Washington; M.S., Ph.D..-University of Oregon, Eugene. 1]
7 1. 39 F.C.C.2d 130, 131 (1973). - -
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: ' 4hé current gate-keeping role ‘of the earth station and to reach, 4
~ ¢ directly into a4 viewer’s home with unforseen or unwanted effects.

The satelliteqcould become a ‘potentially powerful instrument .
of social change Universally recogmzed as.a pervaswe influence, - . ‘..
television can drastically affect viewing habits and socio- political
attitudes. Whether such effects are judged to be good, or bad,

. . they are the source of international, concern for the control of
direct broadcast satellites.? ) .

. -+« Contemporary coritrol of the international flow of information

rests upon numerous bilatéral and multilateral agreements cover-

ing point-to-point commiunication. The -possibility of direct satel--

lite broadcasts has given rise to guarded alarm, which is character-

ized by generalities espousing the virtues of the system while empha-

sfzing national policies. However valid or complex these pomts of
contention may be, they serve’to reveal a growing awareness of. the
potential impact of uncontrolled flow of information across na- -
tional boundaries which is readi]y accessible to individual citizens
déspite the concern of their government. The need for interna- —
tional cooperatjon in this matter seems obvious.? :

International cooperatlon\ seems essential to make construc- /.
[lVC use of direct broadcast satellites. In this instance, developed

2. As Arthur C Clarke noted in a brief synopsis of commumcuuonls hisol
tory: N ] :
' In the ability to communicate an unlimited range of ideas hcs)thc .
chief distinction between man gnd animal; almost everything that is spe- o
cifically human arises from thi power. Socicty was unthinkable before
- . the invention of specch, civilization impossible before the invention of
. writing. Half a millennium ago the mechanization ef wrmng by means
of the printing press flooded the world with the ideas and knowledge that Lo
triggered the Renaissance; litle more than a century ago electrical com- __J
munication began that conquest of djstance which has now brought the
poles to within a fiftecnth of a second of cach other. Radio and televi-
sion have given us a mastery over time and spucc so miraculous that
it scems virtually complete.
Yet it is far from being so; another rovolution pcrh:rps as’ far-reach-
m‘g in its effccts -as printing and clectronics, is now upon us. Its agent
is the commumcuuons satellite.
A. CLARKE, VOICES FROM THE SKY 129 (1965) [hcxc\mxftcr cited..as CLARKE]. T 4
3. As was indicated in the Working Group on Direct Broadcast Satellites: - n
N . The potential importanck of broadcasting satellites as a means of k)
mass communications both fdr good or ill is difficult to cxaggerate. Its
- ! introduction cauges problems gf a technical and organizational naturc
which are solublc only on an jnternational planec. ¢

- Short of cxlrcmc measures, there appears to be no effective long-
term method of lprdi/cntmg the reception of unwelcome broadcasts—
hence the desirability of international cooperation. - L

24 U.N. GAOR, Comm. on the P;accful Uses of Quter Spucc, at 12, UN Doc. vt

A/AC.105/117 (1969). . -
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nations have a uxjquue opportunity to expand ‘the international
exchange of information and to assist developing countries.*
Jl.)e-spite such conceivable advantages, there is evidence of
concern, even suspicion, over possible misuse of this mew tech-
noldgy. This is particularly apparent in light of the belligerent
tradition of international radio broadcasting which reach€d its apex
during World War 11, carried on through the “Cold War” period,
and continues today. - '
The existence of nationally operated, direct-broadcasting
TV . . . will mean the end of the present barriers to the free
- flow of information; no dictatorship can build a wall high
enough to stop its citizens listening to the voices from the
stars. It would be extremely difficult, if not impossible, to
jam satellite broadcasts; any attempt by one country to-do
so would result in an act of space piracy, or a global gelecom-
munications nuisance which tne rest of the world could not
permit. . ‘ o
International efforté to reach consensus on the use and regu-
lation of direct broadcast satellites disclosc a basic conflict between
national policies governing the public management of information.
As exemplified by the discussions of the United Nations Working
b Group on Direct Broadenst Satellites, whose reports comprise part
of the research for this article, the arguments focufs mainly on tw,
conflicting issues: control of the international flow of information
ahd protection of national sovereignty. These two fundamental
issues onverge under the ifcreasing pressures of an advancing
technology where solutions appear more necessary because lack
of agreement is a great deal more threatening.® ’

s —— [V P - e

4. [Slatcllite broadcasting should serve the purposes of péucc. friendly
N relations and understanding among peoples, of social and economic de-
velopment particularly in the developing countrics, of expanding the ex-
change of information and promoting cultural exchanges and of enhanc-
ing the cducational leve] of peoples of various countries. The new
onortunitics opened by satellite broadcasting for improving the quality
of life were seen as particularly important for rural and isolated popula-
tions through the possibility of expanding and improving the educational
»  facilitics available to them and of facilitating the greater flow of ncws
and information.
28 U.N. GAOR, Comm. on the Peaceful Uses of Outer Space, at 10, U.N. Dec.
A/AC.105/117 (1973).
. 5. CLARKE, supra notc 2, at 154,
s . 6. One wrifer states: )
Technology, which might be defined as a process of increasing the
a . disproportion between causc, and effect, has incalculably multiplied the
potential conscquences of human decisions, but has not significantly ex-
’ ¢, tended the motives by which men and governments are actuated.
Whether or not a particular motive, or an inter-action of motives, was

f 4 N
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N

On' the one hand are words of welcome for the new satellite
technology, whilc on the other, expressions of grave concern.
Nevertheless, these developments create political commitments
which encourage or obsfruct the information flow. The present
circumstances—Iike so many others in the field of international
diplomacy—scem frapght with contradictions. As ‘the Deputy
Sccretary of the U.S. Department of State commented on the fluid-
ity of intérnational rclations:

It is difficull to be definitive aboul the emerging inter-
national cnvironment. Every assertion contains its own
contradiction. Every attempt to simplify comes across an
underlying complexity. Every ~erity contains a paradox.
There is, 1 fear, no adequate word to express this combina-
tion of change, diffuseness, paradox, co/plcxxly

This article on the conceptual convergence of the olicics
surrounding the international free flow of information and g\c pro-
tection of pational sovereignty, as precipitated by the direct
broadcast satcllite, begins with the recognition that there arc prob-
lems in discerning significant patterns of contcntion amid a multi-
tude of policy statements whose meanings arc often clouded by
rescrvations and conditions. Initially, an understanding of “the
issucs is made casicr by a presentation of definitions and premises
from which the analysis will be developed.

$
I. DEFINITIONS OF TERMS AND SERVICE PARAMETERS

The Working Group on Direct Broadcas¥ Satellites, under the
auspices of the Committec on the Peaceful Uses of Outer Space,
was established by the United Nations General Assembly:®

[T]o study and report on the technical feasibility of communi-

cation by dircet broadcast satellites [as well as] current and

foresecable developments in this figJd including . . . develop-
ments in the social, cultural, legal and other arcas.”

ever more |mportunt thun onc dcnth ora thousund dcalhs or the thirty
million deaths of the Second World Wnr, the mere attrition of arithmetic
has now diminished “the importance and as the bill of mortality ap-
proaches the sum of the species, must eventually extinguish it altogether.

H. GRANT. APPEARANCE AND REALITY IN INTERNATIONAL RELATIONS 11 (1970).

7. 68 Drp'T StaTR BULL. 418 (1973).

8. G.A. Res. 24538, 23 UN. GAOR Supp. 18, at 9. UN. Doc. A/7218
(1968).

9. 24 UN. GAOR, Comm. on the Peaccful Uses of Outer Space, at 1,
U.N. Doc. A/AC.105/51 (1969).
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_A ~ The ‘Working Group conducted five sessions,’each with a series of
" meetings. The first two sessions were held in Febtuary and July to

August, 1969, the third in May, 1970, the fourth in Jung 1973,
and the fifth in March, 1974. During these sessions the d;ginitions
of terms and service paramecters for dircct broadcast satellites) were
discussed. -

N

_These deliberations generally underlined a recurgefit theme
first noted by the Canadian and Swedish dclegates, that inter-
national cooperatjerr™itf the two areas ‘of broadcasting and outer
space were inex{ricably combined in the case of direct broadcast
satellites. . '

H}ﬁ subJect matter before the Working Group, cSm- -
mdnjcation by dircct broadcasts from satcllites, $an be seen ‘
as ﬂlcraction between two important and pervasive ficlds

of human cnterprisc: outer’ space activities and breadcast-

ing. International arrangements for space broadcasting should
therefore take into account on the onc hand .cvolving’ spacc
law, and on the other the presént situation with regard to
broadcasting in the world. Since both spacc c6mmunica-
tion and broadcasting arc dependent on the use of radio-~
waves, international tclecommunication law is rclevant in
poth casd,q\:“’ -

.

"“Broadcasting-satcllite service” was defined as “a radiocom-
munication service in which signals transmitted by space station$
arc intended for direct reception . . . by the gencral public.”"!
“Individual reception” was described as “the reception of emis-
sions from a spacc station in the broadcasting-satellite service by
simple domestic installations and in particular those possessing

. small antennac.”’® “Community reception” was specified as:

[The reception of cmissions from a space-station iR the
broadcasting satellitc scrvice by receiving equipment, which
in some cascs may be complex and have antennac larger than
those used for individual reception, and intended for usc
~—By a group of the general public at one location, or
—Through a distribution system covering a limited area,'?

. -

R, - R — Y
10. 24 U.N, GAOR, Comm. on the Peaceful Uses of Outer Space, at 1,
U.N. Doc. A/AC.105/59 (1969).

11. This definition was firat agreed upon by the World Administralive Radio
Conference for Space Telecommunications at Geneva, which also defined “individ-
ual” and “community” reception as related to direct broadcast satellites, 29 U.N,
GAOR Annex I, at 1, UN. Doc. A/AC.105/117 (1973).

12. Id.

13. Id.
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"Reception tecliniques have been delineated further into
three categories. First, direct satellite broadcasts could feach into
community receivers which include a receiving antenna intended
to serve a school or small village with a signal distribution system.
Second, direct-to-home broadcasting could require the use of aug-
mented receivers which would have more élaborate antenna sys-
tems than normally found in home television sets. Third, the,ser-
vice could broadcast directly into existing unaugmented home
receivers where no special receiving equipment would be needed.'*

In the report of its first session, the Working Group estimated
the time parameters for the development of direct breadcasting
by satellite, noting that broadcasting to commumty recelvers is
sometimes referred to as “semi-direct”.!®

. Dircct broadcast into community receivers could be close
at hand. Technology currently “under- development' nmight
allow this in the mid-70’s. Such a system is consideréd to
be less cxpensive to ldunch than onc intended for receptjon
dircctly in people’s homes.

Dircct broadcast of (elevision ifito augmcnlcd home re-
ceivers could become feasible technologically as soon as 1975.
However, the cost factors for both the earth and space scg-
ments of such a system arc inhibiting factors . . . therefore, it is
most unlikely that this type of system will be ready for

deployment on an operational basis until many ycars after the s

projected date of feasibility. . . . Direct broadcasting television
signals into cxisting, unaugmented home reccivers on an op-
erational basis is not forescen for the period 1970-1985.
Thiswreflects the lack of technological means to  transmit
signals of sufficient strength from satellites.!®

14 24 uU. N G/\OR (‘omm on thc Pcuccful Uses of Outer Space, Annex
I11, utl U.N. Doc. A/AC.105/51 (1969).

. 24 U.N. GAOR, Committce on the Peaccful Uses of Outer Spaco, at 2,

U.N. D()c A/AC.105/66 (1969). See also U.N. Doc. A/AC.105/65 (l969)
at 2.

16. 24 U.N. GAOR. Comm. on the Peaceful Uses of Quter Space, Annecx
ITL. at 3, UN. Doc. A/AC.105/51 (1969)s Robert E. Lee, FCC Commissioner
since 1953. has demonstrated a special interest in satellite communications, and
points to 1985 as the carliest possible date for unaugmented reception:

A satellite system broadcasting television to conventional sects with
simple indoor antennas is not likely to be developed before 1985 for two
basic rcasons. The technology doés not exist to launch and operate sat-
cllites of sufficiently high power and, scédndly, the frequencies allocated
by the International Tclccommunications Union for satellite broadcast-
ing are not those which can be reccived by present-day television scts.

Lee. Direct Broadcast Satellttes: A Reality This Year?, TeLeviSION/RADIO Aog,
Mar. 18, 1974, at 112 [hereinafter cited as Lee).
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A recent study headed by Abram Chayes and James Fawcett,
drew threc conclusions aboutjthe development of dircct broadcast-
ing, based on a survey of four nations—France, Japan, United
Kingdom and the United States: .

First, direct” satellite broadcgsting will take the form
initially, and perhaps for a number of ycars, of satellite broad-
casts to cSmmunity receivers, and' it is to this form of broad-
casting that the replies to particular questions are largely ad-
dressed. “Secondly, it fiys assumed that the grimary uses of
direct satelliee broadcasting will be for education, both cul-
tural and fechnical, and for information services, and that
developing countrics are likely to give priority to the former.
Thirdly, satellite broadcast programs having global coverage
will be rare, and gherefore direct satellite broadcasting will be

_internationally, grganized and managed principally, through
bilateral and regional agreements and arrangements; though

ITU, proba{l?d;n part reorganized, and the Intclsat system

will doubtless have important,roles.'? )

A Conference on Direct Satellite Broadcasting was convened
in Bellagio, Ithly, in February, 1974, The discussion followed
a path similar to the Chaygs study and concluded that there is a
nced for bilateral and muitilateral agreements as well as develop-
ment of negotiating agencics.'® N

The definition of terms, description of services, and tentative
timetable for implementation of such service are thus far the most
concrete results of discussions concc(?ing the international role of
direct broadcast satellites. Much negotiating remains- before there
can be more than token development of this system. In the
Chayes study and discussions at the Bellagio Conference can be
found the analytica! structure so typical of the United Nations’ de-
bates. While the potential benefits of direct, broadcast satellites
arc enthusiastically recognized, protection of national sovereignty

17. A. Cuaves, J. FawceTr, M. 110, & A. Kiss, SATELLITE BROADCASTING
22 (1973) fhereinafter cited as CHAYES). ) .

18. This conference was called by the International Broadcast Institute
(IBI) and the American Socicty of International Law. Among those participat-
ing were such oxperta as Swedish Ambassador Olof Rydbeck (Chairman of the
U.N. Working Group on Direct Broadeast Satellites) who actcd as conference
chairman and Joseph C.'Nichols (Chief. International & Satellite Communications
Unit of the U.N. Radio and Visual Services Division) as well as 19 other dele-
gates from around the world.

19. Conference on Direct Satellite Broadcasting: Summary of Discussions,
Bellagio. Italy, Feb. 20, 1974, 6 INTERMEDIA Supp. (1974),.0t 1 {copy on file
at Cante, W, INTL. L] ).
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remains an overriding concern. The eventuality of direct broad-

casting by satellite has generated a convergence, possibly a con-

frontation, of two ubiquitous concepts in interhational rclations.

An examination of these two concepts in light” of this new
i challenge may provide clearer perception of their significance and
§ validity.

-, : \
II. "THE FrREE FLow OF INFORMATION -

oy Although many national constitutions resemble that of the
‘ " United States by affirming freedom of expression, the wording. of
the first amendment makes the U.S. Constitution a unique docu-

ment because of its definitive restriction of governmental power.

\ The opening clause, “Congress shall make no law . . .”*° more

| clearly than any other constitution, delineates political authority as
scparate from the fundamental human right to frecedom of -

expression.®! -
\-.

e Ao e o e et i e e mn o mm———— o SR

| 20. US. Const. amend. k.
21. For cxample, the Constitution of the People’s Republic of China reads:
i Citizens enjoy freedom of speech, correspondence, the press, as-
\ .sembly, association, procession, demonstration and the freedom to strike, !
and cnjoy freedom to belicve in religion and freedom not to believe in
redigion und\l: propogate atheism. L
Constitution of thd.People’s Republic of China art. 28 (1975). .
‘ The text of the Basic Law of the Federal Republic of Germany conthins
‘three paragraphs which include guarantees suggesting n political relationship be-
tween government and citizen that affects the context of freedom of expression:
- ~ (1) Everyonc has the right frecly to express and to disseminate his
opinion by qrccch. writing and pictures and freely to inform himself
feom generally. nccessible sources.  Freedom of the press and freecdom )
of reporing by radio and motion pictures are guarantced. There shall R
/ be nq censorship.
(?2) These rights are limited by the provisions of the general laws,

the provisions of law for the protection of youth and by tho right to
inviolability of personal honour.

(3) Art and science, resenrch and teaching are free. FPreedom of
R teachipg does not abtolve from loyalty to the conastitution.
. GrunpoTsLTz dh. S (1949, amended 1961) (W. Ger.).
. ‘Tho Indian Constitution also alludes to political qualification:

Right to Freedom. All citizens have tho right to freedom of
gpeech, assembly, associndion, movement, residence, property and profes-
ston, but these rights are subject to the interests of tho sovercignty and
integrity of .India, State security, frendly diplomatic rclations, public

< morality or in relation to contempt of court, defamation, or incitement

to an offence. ‘ '
CONSTITUTION OF INDIA art. 19 (1949, amended '1972).

The Japanese Constitition incorporates articles which, while outlining basic
rights, still suggeat thc\fﬂ?fﬁ)cc of political guarantees based ‘on governmient au-
thority. R

Art. 10. The conditions fiecessary for being a Japanese national ahall

be determined by law. :

Art. 11, The people shall not- be prevented from enjoying any of the

I -
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This difference constitutes a foundation from which assump-
tions regarding a basic frcedom seem to have evolved. If the
source of a constitutional guarantee of frecdom of expression
originates within the authority and obligation of a political body, *
its implementatipn inevitably arises from  political considerations : .
rather than from recognition of fundamental non-political human,}
fights. This blending of human rights and political authority’
creates a perspective which permeates the subsequent discussion

of the challenge to the international ffee flow of information raiscd.

-

by the direct broadcast satellite. . — : .

A. General C 6nceplrua1 Parameters .

Among the basic documents ibdicating international agree-
ment on the fundamental right of access to information is the .
Universal Declaration of Human Rights,*? adopted by forty-cight
members of the United Nations General Assembly. Ian Brownlie
writes that while the Declaration is not legally binding: ) .
Nevertheless, some of ils provisions cither constitute '
general principles of law . . . or represent clementary consid-’
crations of humanity. More important is its status as ah
authoritative guide, produced by the General Asscmbly, to .
the interprctation of the Charter.  In this® capacity the "
Declaration has ‘considerable indirect lggal effect, and it is re- N
. garded by the Assembly and by some jurists as a part of the l -
law of the United Nations.?® ’

< Although basic concepts related to human rights arc intes-
woven in the Declaration, of particular interest are the statements

fundamental human rights. These fundamental human rights guaran-

teed, to the people by this Constitution shall be conferred upon the .

people of this and future generations s cternal and invigiate rights,

Art. 12. The freedom and rights guaranteed to the pc%plc by this Con.

slitution shall be maintained by the constant endecavor of the pecople,

who nhall refrain from any abuse of theme freedoms and rights and
shall always be responsible for utilizing them for the public welfare.

Art. 13. Al of the people shall he respected ns individuals, Their right /

to life, liberty, and the [Eursuil of happivess shall, 1o the extent that it o ~

does not interfere with the public welfare, be the supreme consideration

in legislation and in other governmental affairs. N
KENPO (Copstitution) (Japan. 1967).

See also CONSTITUTION oF Tur Rirunric or INp#STsiA arts. 26-28 (1945,
abrogated 1949, reinstated 1959); CONSTITUTION OF TR Spcianist Frorrat Re-
ruUNLIC oF YUGOSLAVIA arts. 153, 155, 167, 168 (1974); CONSTITUTION OF TUL
Union OF SovieT SociaList Repuniac arts, 124, 125 (1936). .

22. Universal Declaration of Hufan Rights, G.A. Res. 217, UN. Doc.
A/811 at | (1948) [hereinafter cited as Declaration].

23. I. Brownuir, Basic DOCUMLNTS IN INTIRNATIONAL Law 137,-(1997)
(footnote omitted) [hereinafter cited 83 BROwNLIE]. - , %
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, contained 1/n the preamble, articles 2, 19, and 30. , The second

| paragraph of ‘the prcamblc welcomes “the advent of a world in .
| which human beings shall enjoy freedom of speech ;. .";* article
2 extends the document’s affirmation of basic human Tights to
every individual “without distinction of any kind % including the
“limitation of sovereignty,”** while article 19 statcs;,‘, at:

[E]veryonc has the right to frecggm of opimion and cxpres- .

o sion; this right includes freédom to hold opinions ... ..and to ..
seek, receive and impart information and idcag lfhrough any )
media and regardless of frontiers.?? § ¢

Article 30 reinforcgs the concept of a fundamental right to mfor-
mation by conluding that “nothing in the Declaration may be in”
terpreted as implying . . . any.right to peff®orm any act aimed at
the destruction of . . . the rights and freedoms set forth herein.”*’

¢ B The Declaration would seem to be a natural extension of the
principles laid down by the Charter of the United Nations, which
calls for intecrnational cooperation to promote fundamental free-
doms “for all without distinction to race, scx, language, or reli- .
gmn .. ."*® However, the Charter also acknowledges that prin- -
'cxplcs of n\monal sovgreignfy arc a significant factor in inter-
national relations in any “quest for peace and seccurity. It . .
v identifies the purpose of the United Nations “to maintain inter-

.

- P P ————————

- 24, Dcclurmion supra note 22 pmumblc BROWNLIE, supra notec 23, at 133
This paragraph reads:
Whereas disregard and contempt for human rights have resulted in ~
barbarous acts h have outraged the conscience of mankind;
o advent of a wdrld in which human beings shall enjoy freedom of speech
and belief and freedom from fear and) want has béen proclaimed ‘as the
highest aspiration of the common people.
b 25. Decclaration, supra note 22, art. 2; BROWNLIE, supra note 23, at 134.
This article reads: »
Everyone is entitled to all the rights und frcedoms sct forth in this
Declarption, without distinction of any kind, such as race, colour, scx,
language, religion, political or other opinlon national or social grigin,
property, birth or other status.
Furthefmore, no distinction shall be made on the basis of the politi-
cal, Lurudictionnl or international status of, the country or territory to
“ which a person belongs, whether it be independent, trust, mon-self- -
goverming or under any other limitation of sovereignty. :
- 26. Declaration, supra note 22, art. 19; BROWNLIE, supra note 23, at 135.
27. Declaration, supra note 22, art. 30; BROWNLIR, supra note 23; at 137.
Article 10 reads: : . :
Nothing in this Dcclumti,on may be interpreted as implying for a T.
. . Stave, group or person any right to engage in any activity or to crfo
?nYInft aimed a! the destruction of any of the rights and frecedoms sct
orth herein. ,

. 28. U.N. Cuarten art. 1; BROWNLIE, supra notc 23, at 3. -
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™~ national peace ‘and security, and t6 that cnd; to take cffective
_ collective measurey for the prevention and removdl of threats to
peace T . ."** Further, the Charter states that participating Statcs ’
‘shall act according fo specific principles, including “the principle >~ -
© of the sovercign cquality of all of its Members.”®° :
. Having recognized the *fundamental right to freedom of >
speech and the ascendancy of national sovercignty, the Charter
grants spegific pov_\{érs 1o the churity Council- for non-military . /
actions against a bczigcr’ent state, including the right to interfere
with communicafions. Aurticlg 41 states as an available option:
_The Sccur‘i‘ly Council may decide what measures not
involving the ‘usc of armed, force are to be employed to give
effect to its decisions, and. it may call upon the Members of
the United Nations to apply such measures. These may in-
clude complete or partial interruption of cconomic relations
and of rail, sca, air, postal, telegraphic, radio, and otfier
means of com lcation. . . !

”

.

The United Nationse General Assembly became concerned

with frcedom of information duringits first scssion in 1946, when

a Philippine proposal called for an intcrnational press conference

to assure a world-wide free press.” A General Assembly resolution

at that time.made the declaration that ‘PRegedom of information
'is;;@fundamc_ntal human right and is the touchstonc of all freedoms

to which the United Nations is cmsccratc%."”“,f . /\

. In 1972, the G‘?cncral Assembly called for the claboration

4 of principles to govern the use of direct broadcast satellites.

. The Committee on the Peaceful Uses of Outer Space was re-
quested to develop these principles as soon as possible. ~The
vote included 102 countrics in favor with sgven abstentions.™

- . . * 4 I ~
29. U.N. Cuanrtrr agt. 1, para. I; BRownNLIE, supra nolci). at 3,
30. U.N. CuarTER art. 2; BROwNLIE, supra nate 23, at 3. ~N 7
31. UN. Cutarzrr art 41 BrOwNLIL . Supra fiote 23, at 13 (emphasis add-
ed).* Article 73 under Chapter XI of the Charter. entitled Declaration Regarding
, “ Non Self-Governing Territories, affirms that member stales ensure social advance~ \
ment and assist the development of free political institutions, further peace and
security. and promote development. Such a statement would appear to bc contra-
dicted if the efforts to use dircct broadcast satellites, 1o achieve advancement where
. ’ otherwise impossible were frustrated because of hypothetical objections. ,
32. 1 U.N. GQAOR Annexes 2B, 12, at 66-7, 108-10, 365, 568-70, 587-8
(1946); 1 UNN. Reshiurion Strins (1946-4%) 82 (D. Djonovich. ed. 1972).
33, G.A. Rea. 59, UN. Doc. A/64 Add. 1 at 95 (1947). | UN. Rrsotu-
TION Sturs (1946-48) 82 (1), Djonovich, ed. 1972).
14. See 27 UN. GAOR Annexcs, Agenda Ttem No. 28, 29. 17 at 14 (1972).
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Only the United States voted against it since it did not mention
the Universal Declaration of Human Rights- and because concern
was expressed for the.protection of the unimpeded international
exchangé of information and ideas. Th¢ American position was
that the laissez-faire affirmation ef first amendment rights would
not support an agtion to.zegulate the free flow of information.*® :
. Id 1969 the Working Group on Direct Broadcast Satellites -
had already noted that the U.N. Charter, inter alza, speclfled the ”
principal of sovereign equality while affirming: .’
[TThe development of. fnendly relations, the achrevement of -
international co-operaion, promotion of respect for human
rights and fundamental freedoms, and the principle of non-
mtqrference in matters within the domestic junsmction of any .°
" state.’® , - <

‘ Although it seems that niost international ghscussnons ‘and
.

agreements almost inextricably link- concerns for the free flow of
\ information with the protection of " national soverelgnty, it is
, ~possible to 1dent1fy some separate elements in each.concept if only
., for. analytlcal purposes "However, the mterplay of the two con-
cepts remains in a statg of fluctuating convergence, like a«ﬁnusmal
theme which may at diffgrent tinfes emphasize different chording
but which- functiops continueusly as‘the basic underlylng pattern.
Having thi§ in mind, the first element tobe examined in the con-
ceépt of the international free ﬂow of information.is the concern
for prior consent. * :

. o

? 0 -

b - . m - .
v } ‘ - B,, Prior Consent . -

L

_ The L}}nted Nations Educational, Scientific 'and CulturM -
Organ,lzat‘ion (UNESCO) convened 4 Meetmg of Governmerftal
. Experts of International Arrangements in the Space Communica- .
tions Field in December 1969.37 . The deliberations of this meefing
formed the.basis for adoptlon of the Declaration of Guiding Princi~
ples in the Use of Satellite Broadcasting for the Free Flow of Infor-

hl ‘F&‘

35. ‘G.A. Resolutions 2916 and- 2917 27 UN. GAOR Supp 30, at 14, UN. « -

Doc. A/8730 (1972).

36. 24 UN. GAOR, Comm. on the Peaceful Uses of Outer Space, at 6-
U.N. Doc. A/AC.105/66 (1969). ot

37. United Nations Ellucational, Scientific and Cultural Organization, Broad-
casting from Space, Reports and Papers on Mass Communication, No. 60 (1971).

38. Declaratiop of Guxdmg Principles on"the Use of Satellite Broadcasting *

A for the Free Flow Of Information,”the Spread of Education and Greater Cultura]

Exchange, f7 UNESCO Annex, at 2, Doc. 17C/98 (1972). '
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The function of this UNESCQ Declaration was merely. to set guid-
ing principles, not to act as a legally binding instrument. ~Article

" IX(1) of the vDe’claration reads: _ -
' [I}t is necessary that States, taking into account the principle

w of freedom of information, reach- or promote prior agreements «

. concerning direct satellite broadcasting to the population of
countries othe\than the country of origin of the trans-’
mission.3? A ‘ ' .

This requirement of prior consent has been a frequently debated
. issue; and while it may*have the negative connotation of “prior -

restraint,”*° there are arguments which explain its appeal?( ' .

. A ‘cursory -examination’ of broddcast systems, which number '

over two hundred worldwide, discloses that broadcasting has gener-
ally developed as a government service. In countriessuch as the
Unifed Kingdom, Canada and Australia, yhich have dual ser-
vices—commercial and government—existing together,’ public
acceptance of the tradition:of goverament service in broadcasting
still pervails. :-The United States, despite token’ public television
service, does not have this tradition. . Due te an emphasis an- poli-
cies of private, commercial and local broadéast’ing,-‘tpere s no
governmental centralization of broadcast services such as is evi-
_dent elsewhere. Whatever the political Jid‘eoloogy or ngtional .
calture, most governments have some role in the directing of *
broadcast programming. g BEEN :

. The possibility that direct broadcast satellites might bypass
the participating or controlling: role has reaffirmed a world-wide
premise that a government has a responsibility for broadcast pro-
gramming. The -very wording of the reports of international
meeting@®4nd. negotiations confirms this. Whether.the broadcast -
system is tightly controlled or leff generally independent, the

. government remains the unquestioned source of broadcast stand-
ards: T e N

r <4

N 39. Id, art. IX, para. 1. ‘ . 2

40. For cases dealing with the prior restraint concept, see Nedr v. Minnesota
ex rel. Olson, 283 U.S. 697 (1931); Banfam Books v. Sullivan, 372 U.S. (1963);
Organization for a Better Austin v. Keefe,.402 U.S. 415 (1971).
41. Consider the staternent taken from a Working Paper presented to the
Working Group on Direct Broadcast Satellites by Canada and Sweden:
‘ At the same time, fiowever, there appear to be fimits to this cooper-
ation. States often weigh the economic, scientific, technicd] and other
benefits of international gooperation in satéllife systems against the po-
‘litical demands of their own national or regional interests, or perhaps,
of their* various cultural ~requirements and ideolos al commitments.

Q
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Prior consent thus arises as a natural outgrowth of a govern-

ments obligatory role in the direction of its national broadcasting

servnf:e Moreover, since satellite broadcasting could be consid-
~ered; an pntematmnal actmty, “the pervasive concern for sover-
ei ty in the absence of any effective international mearns of con-

trolling this electronic information flbwvmtrﬁdes upon any natﬁ)nal”

re ogmtlon of freedom of expression.*?

~ In order. to accommodate national sovereignty and itd{r;otect
hational cultures in the ‘absefice of any .enforceable international
-law, the only solution at present seems to lie in strict adherence
to. the principle.of prior-consent. There are also economic con-
cerns which have both- national and intgenational iimplications.
For example, FCC Commissioner Robert E. Lee recently com-
mented that unfestricted use of direct broadcast satellites would
undermine loca.lb broadcasts if used on a natlonal scale 4 He

These latter, interests may bc sharply highlighted in thg context of direct .
broadcastmg And it is not inconceivable that, in response to these con-
cerns, a number of distinct satellite broadcastmg systems may be de-
vclopcd in variofls areas of the world.

24 U.N. GAOR, Comm. on the Peaceful Uses of Outer Space, at 5, U.N. Doc.

A/AX.105/59 (1969). - -
42, Most dclcgatlons to the Working Group were of the view that:

| [Dlirect television broadcasting by satellite should - be conducted, bear-
ing in mind the need to ensure the free flow of information, on a basis .
of strict respect for the sovereign rights of States and for the right of
all countries and peoples .to preserve their culture. Othet delegations
held the view that it is most appropriate that such broadcasting be con-
ducted in a spirit of coopc[auon with due regard to the rights,of sov-
ereign states and to the need to ensure the rights of open and fee ex-
change of information and ideas among peoples, and bearing jA mind
different cultural values. Other delegations, howcvcr, were/ of the
opigjon that the concept of “free flow of information” does not consti-
tute a principle of International 1aw; and that; in the matter of interna-
tional exchange of informjfition, States, should base themselves on the
principle of strict observance of the sovereign rights of States.

29 U.N. GAOR, Comm. on the Peaceful Uses of Outer Space, at 10, U.N. Doc':
_ A/AC.105/127 (1974). \

43. Lee, supra note 16, at 36, 86. Commifsioner Lee urges a more regalistic

" attitude toward the adoption of a prior consent pohcy through the following argu-

ments:

The ‘Communications Act of 1934 emphasizes local control of pro-
gram broadcasting. The direct broadcast satellite, whether direct to a
home or direct to a community receiver, would,-of course, emphasize re-
gional, if not ultimatef global, control of program broadcasting.

The use of direCt broadcast satellites within the United States would

deal a drastic blow fo local broadcasters. They would, in effect, be elim- .

- inated if and as the use of direct broadcast satellites grew as a domestic
network tool. This certainty of bypassing local network affiliites and
local,cable and pay tclcvnsnpn broadcasters, however gradual, will be a
volatile political issue, and a jerious economic issue. . . . It would ap-
pear that the best way to ensure use and access of any regmnal/global
direct broadcast satellite system is to encourage prior agreements in
order to safeguard our technology and use of it.

i
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_recognized that the constraifify of the first amendment demand

broadcasts without prior restraint. While recognizing an ingrained
reaction to avoid any declaration which would imply the right of
government to regulate program broadcasting, he qualified an

unconfitional affirmation of first amendment principles in this -

case because the FCC and the State Department “must deal with
international political realities as well as domestic mandates,”**
During its most recent session, the U.N. Working Group on
Direct Broadcast Satellitgs summed up the agreements for and’
against prior consent. It noted that most delegates favored prior
consent. for the following sreasons: (a) Prior consent. recognizes
a nation’s right to regulate its own communications system; (b)
Article 7, 428A, of the revised Radio Regulations adopted by the
1971 Vorld Administrativé Conference for Space Telecommunica- »
tions already/Tecognizes' the necessity of prior consent, and there-
fore it is appropriate to propose U.N. adoption of this principle; (c) -
This principle would apply to all matters, technical or otherwise,
related to establishing or opefating a satellite broadcast: system,;
(d) Prior consent would not contravene national legislation since
a receiving nation could gramt or refuse permission according to

its policies toward the free flow of information;‘(e) A State has ° .

thé gight to participate in activities covering areas under its juris-
diction as gdverned by international agreements on matters of
scheduling, program content, production, program exchange, and

personnel training.*® \‘#‘ o

The FCC ought to both encourage continued NASA research into
the technolggy of the direct broadcast satellite and encourage the State
Department and Congress to consider an international agreement. The
- State Department must be- made to see that prior agreements pf the
Canadian/Swedish sort will fréc our hands more than they will tie them.
If a legal, pglitical argument will not persuade the State Departmient,
then the very fact of our isolation on the issuc at the U.N. should con-
vince the Department to act. It ‘would appear that the U.S. Mission to
the U.N. is bogged down in the essentially substapce-less {ssue of come,
mon law vs. civil law 1approach, and the position paper reads more as
if the Department is,trying to convince itself than the reader. The
United States is in a Gdtner: it can,vote for the principles or it can
veto them, which in effect would be meaningless, as the resolution would
still pass.and the United States, either way, would be forced to mold its
~ direct broadcast satellite policy along the lines the U.N. would set down.
44. Id. at 88.
 45. In the Working Group a view was expressed thate-
[Tlhere is a clear distinction between direct television broadcasts by
satellite specially meant for foreign States and those as a result of unin-
tentional spillover. Therinciple of prior consent applies to the former ~
category. The ITU Regulations caver only technical matters. The need .
to formulate the principle of prior and express consent is not directly

_ connected with technical matters but with more important considerations
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3 Among the arguments against prior consent were the follow-
, ing: (a) The free exchange of ideas necessary for better under-
- standing among nations and maintenance of peace,and security
would be hindered; (b) Prior consent violates article 19 of the
Universal Declaration of Human Rights by giving each nation veto -
power over the flow of information; (c) It would inhibit full -
- development of satellite broadcast services; (d) It would create ' .
* grave problems for any domestic satellite broadcast system if it
applied to broadcast spillover; (e) It “inges on the sovereign
right to maintain domestic media Systems without externally
imposed restrictions; (f) Present international regulations govern-
ing broadcasting relate to technical aspects of future satellite
broadcast systems, not broadcast content; (g) Voluntary.coopera-
tion could safeguard national cultural identity and encourage a .
mutual exchange of information (h) Apart from ITU Radio
Regulations, the prior consent principle departs from the inter-
nationally accepted Practlce of accepting radio broadcadts.®

Whatever merit may bé given to the arguments valldatmg or
. : questlomng the right of prior consent, one last item should be ,
.noted as contributing substantially to global concern in this area. .-
International radio broadcasting, which blossomed during World -
« War II and which has since continued, remains a factor which '
. " seems to contradict the principle of the sovereign right to regulate '
o broadcasting programming. (urrent international radio voices are
directed toward the peoples of a number of nations whose govern-
ments clearly oppose such actlvmes "Radio Free Europe, Voice
of America, Radio Liberty and ‘Radio. in the American Sector—
whose messages are directed toward East. Europe, the Soviet {,'
Union and other areas under communist domination—ére but a

- <

ansmg from thc principles of sovereignty and. non-mtcrvcntlon in the do-
mestic affairs of other states. The pringiple of sovereignty ‘gives to a
State the_right to frecly select and develop it own political, social, eco-
nomic and cultural system. Qucsuons relating to the areas of cduca-
tion, culture and the propagation of information regarding current events S
are cleéarly matters of domestic competence. It would be wrong and in-

admissible for a State to impose harmful views on the peoples of other .

States. The concept of cxchungc of information implics that the flow

should be bilateral and not in one direction only. States have uncven «
opportunities in_using this technology and this factor strengthens the

need to*ensure that activities in the area of direct broadcastmg by satel-

lite to foreign States are conductcd on the basis of prior und express con-

D

sent.

29 U.N. GAOR, Comm. on thc Peaceful Uses of Outer Space. at i3- 16, UN.

Doc. A/AC.105/127 (1974). . . . ) o
46, Id. ) Y - .
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]
few examples of the numerdus national radio services which are
used in support of fcireign policy. "

Despite any legitimate concern for preserving or expanding
the international free flow of information, this activity has political
overtomes which might explain the widespread cautiQn toward the
use of direct broadcast satellites for television transmissions. This
caution has been intensified further by the present flow of
television programming, the next topic of discussion.’ ’

\ C. Realities of the International Information Flow

~  The broadcast of televisign programming across national
‘Boundaries has caused concern because studies indicate this flow
as being chiefly one-way. The introduction of direct broadcast
satellites to already existing international radio services and cur- -
ent television program exports would seem to indicate an increas-
ing volume of this one-way flow, rather than any equitable

cross-national exchange of information. . -
.. —H However, ’théutual exchange of ideas, enhanced by the use
' of direct broadcast ‘satellites, constitutes a pervasive theme under-
. , - - lying international discussions and associated literature. , Typical is-.
tiis statement: " o -\ ‘

The Working Group is convinced that direct telquision -
| - broadcasting by satellite should serve the purposes of main- |
' taining international peace and security’ through develofing

mutual understanding ar}d sttengthening friendly relations and
} cooperation among al] Statfs and peoples, assisting in the so-

. cial and ccondmic development particularly in the developing
countries, facilitating and expanding the international ex-
change of information, promoting cultural exchanges and en-  ~
hancing the educational level of peobles of various countries.
The Working Group is of the view that States should carry
out direct television broadcasting by satellite exclusively ina
manner comparable with these objectives. The view was ex-
pressed that the purposes of direct television broadcasting by

Matellite to be listed in principles should ngt be restrictive or
exiraustive and should nqt exclude other sths such as pro-

‘ ~ viding entertainment and commercial programmes.!? -

A~ recent UNESC? publication,** yhich presented a survey

T £ 1d. at 10. ,
48. K. Nordenstreng & T. Varis, Television Traffic—A Onc-Way Street?

Reports and Papers on Mass Communication, No. 70 (1974), at 40 [hercinafter * '~

cited as Nordenstreng; excerpts on file at Carie. W. INTL L.J.).
N .

. ' f
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and analysis of the international flow of television programming, .
offered two conclusions based on findings, described as “two indis-
putable trends to be discovered in th¢ mtemationzﬂ flow:. (1) a
one-way traffic from the big exporting countries to the rest of the
world, and (2)’ dominancy of entertainment material in the flow,”

. with thé¢ United States the leading exporter.*?

The analy51s in this documend includes a statement by
Professor E. Katz of the Hebrew Unjversity in Jerusalem, which
provides some perspective to the findipgs of the survey by suggest-
ing three competing hypotheses: (a) Television schedules are
similar everywhere because American cultural imperialism is suc-
cessful; (b) Western programming has been a universally accepted
standard for a voracious medium with inflated demand and supply;
(c) Television programming cannot possibly be similar evéry-

‘where because social, cultural and political differences must

necessarily find their way into this cultural product.®®

In this same study, Dr. Urho Kekkonen, Presidept of
Finland, observes that the traditiohal Western concept of freedom
of expression where “the state’s only obligation is to guarantee
laissez-faire . . . has allowed freedom of speech [to] become

freedom of the, well-to-do.”*' He expands on this thesis -to point

4

N kJ
* 49. Id. ‘The four lcuding‘nntions in the export of television programming
in the carly 1970's are the United States with' a total annual export of 150,000
hours; Great Britaln and France. each with 20,000 hours; and the Federal Republic
of Germany with 6.000 hours. [Id. at 30-31. :
50. Professor Katz applies these hypothcsés to the dum of the study, with
the following' result: :

The inventory report ought to be able tof tell, us which of thesc is
the more correct hypothcais At very lcast, it ought to be able to tell
whether television is as much the same cvcrywhcrc as we think it is.

What arc the findings? First of all, thé report shows that certain
cotintrics import vcg little from outside: The USA, USSR and Japan
arec outstanding in this respect. Argentina, Frx}ncc the UK and Ital
come next followed by Ocmuny, Poland, Thailand and Uganda, whic]

- are also rclntivcly high in the proportion of self-production. Some of
‘these countrics also distribute programmes to others, England for ex-
amp le, is ru})ldly advancing in this respect. The data show more inter-
nullonal difference than I had been expecting; and the regional inter-
change from local centers (Mexico, and Argentina, for ecxample) is
greater than I had been led to beligve. . v

On the other hand, it is also truc that the preddminant American
influence is visible even in Europe (which imports nc-third of its pro-
grammes on the average), in parts of Asia and certainly in the Middle
East and Latin Ameritan countries which import as much as half of
their programmes from the United States (Africa is virtually unrepre-
sented in thes study—it should be noted—but it surely is a high im-
porter). .

Id. at 47, '

51. Id. at 44.
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out the inequalities that exist among nations which result in an
" unbalanced flow. Since poorer nations are tnable to reciprocate,
the flow of television programming is one-way and unbalanced,
in no way po,ss;ssing “the depth and range which the principles
of freedom of spcech require.”** .

It also should be noted that since the introduction of
" satellite communications in 1963 there has been little change in
this one-way flow. Satellites have not corrected the imbalance,
but rather, have confirmed traditional flow patterns.®®

Having concluded that the traffic flgw/for television program-
ming is indeed one-way, and that the_present system of satellite
communications has only exacerbated that flow, it might be asked
if there is any way to predict change in the flow resulting from
direct broadcast satellites. Assuming technical capability and
national will, changing the current flow may not be so relevant
as creating new flows of information. The developing nation may
‘not need-to rcspox}é’ directly to the Western flow if instead it de-
velops cffective m'eaxas of communic’atjon’s within its own bound-
aries. - ‘ ‘

.

Literggy, hcalth education, and -technical and- agricultural
training thr&ygh local means in the developing nations are too slow
or unavailable under present conditions. For this reason, commu-
nicatiep satcllites have been hailed as 3n educational break-,
throngh because of their ability to reach across distances at

relatively small costs Without rcuiring interconnecting cable “or -
microwave relay systems. Such optimism over the educational -

possibilities of thc communication satellite—and optimism is the
appropriate term because little has been actually accomplished—
rests upon the assumption that a technology capable of overcoming
the cost-to-distance ratio in communication is the answer to ‘assist
ing mational development now hindered by lack of transportation,
sensc of isolation and inability to cope with or manage the environ-

52. Id. 4

53. Technological innovations including communciation satellites:
[Hlave not changed the course of traffic, Extengions in communication
technology . . . to the developing parts of the world have not resulted
in mbre balanced information flows between these and tHe industrialized
countries . . . . [1Jt is another fagt thal of all the broadcasting hours
(news items included) trnnsmitte(f by the INTELSAT system and re-
ceived by various carth stations over. 9D percent originate in the USA
and Burope alone (mostly internal traffi¢ between them). . . .
Id. at 52, 0 . ’
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‘ment. One important aspect. of this reduction in the communica-
. tions cost-to-distance ratio has been identified as follows:
Generally, all our traditional communications and infor-

) mation media have started in the cities and slowly pengtrated |,
or, as some would have it, faded out in the country-side.\ Jor
once, we now have at our disposal a communications device
which does not automatically favor the cities. Once a

" satellite is available, it covers an entirc territory and the
installation of receiving equipment can be arranged according
to social desirability without being dependent on distribution .
constraints due: to lack of a communicatiglbs infrastructure.““
To date there has been only one instanct of implementation

for educatiqpal purposes of a direct broadcasting satellite linked
to community receivers in a developing area.”® The planning stage
of this project began in 1967 as a joint Indian-American educa-
tional-experimént’ in satellite broaticasting, and was implemented
in 1975. This is the first large-scale international project of its
kind with specific instructional and technical objectives.®®

Y Broadcast satellites may never be the total—dr cven the mafor

answer to cducational underdevelopment, No matter how techni- .
cally cfficient they are, their utility for educational purposes must "
"take into account ﬁlany other factors. For example, a plan for o

cducational broadcasts must include printed material such as

- teachers’ guides, text boeks, and so forth, which must be sent to .

> the schools. To be cffective, this plan might require several tons

- of prin‘tcd material for cach school every year, necessitating deliv-

ery vehicles ableMo travel dirt roads, often under tropical rains.*’ -

54. Ploman, Satcllite Broadcasting: Potentiglities and Problems, 38 ITU
TELECOMMUNICATION J. 323 (1971). ‘

- 55, The Working Group on Direct Broadcadt Satellites has rcpeatedly cs-
poused the virtues of direct satellite broadcasts for cducational purposes in devel-
oping arcas. “Typical are such remayks as: ]

(Blroadcasting via satellites oycm an opportunity to the developing na-
tions which have still nat developed a general telecommynications net-
work, for this new mecans perinits the acceleration of thely hational pro-

I grammes of integration, cconomit development, health, adriculture, edu- - .
cation, communal development and culture. e

24 UN. GAOR, Cémm. on the Peaceful Uses of Outer Space, at 4, U.N. Doc.”

. A/AC.105/66 (1969 ) o
sﬁgﬁ, Soa 56. S%e TersvisioN Diaest, Aug. 11, 1975, at 4. For a description of this
“  project, sce Smith, Satellite Applications for Education, Culfure, and Development
(UNESCO publication) [copy on file at CaLip. W, INT'L L.J.). } . -
57. Plans for many systems: - .

/ [Sleem geared to providing specific cducational messages: curb popufa-
tion, plant new sced, don’t move to the over-crowded cities, learn to read
u{:d write. But the same countries planning to send these messages are

[
<
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While discussion of the educational advantages and limita-
» tions of satellite communication can develop into an enthusiastic
dialogue, universal awareness of he direction of the information
flow and pervasive appeal of telévision remain the two contending
factors of contemporary reality. The issue thus becomes a matter

upon existing cultural conditjons.

a »

D. The Cultural Factor ‘

In order to understand, the significance of the adaptive
problems facing developing nations, it is necessary tq begin this
discussion by referring again to the divergent national policies gov-
erning informafion management. The traditional Western con-
cept of freedom of speech, holds “that the state’s only obligation
is to guarantee- laissez-faire, [mecaning] that sogiety [allows]
freedom of speech to be realized with the means at the disposal

. of each individual”®® However, there is the necessity “for
emphasizing the directed social function of copnmunication.®®

‘While it may be obvious that any systém o communication
must be cultuqﬂ]y»‘integrative to be effective, tht problems of in-

. _ tegration arc as complex as they are.subtle and significant.®® The

[4

u'lrcudy sending othcr messages via non-educational media now in place
> #nd ruaning. It is a fair bet that when a country suggests, *via educa-
tional media, that life “on the farm” can be improved and made better,
while at the same time it shows pictures, also™o television, of the glam-
ourous opening of the new Opera House in the Capital city, the large
- and shiny motor cars in the streets of the same city (which may actually
be choking and smogging people to decath), the peasant, who the world
over is no fool, will get the point.  And the point he'll get will not bo
that lifc on the farm is going to get better! - .
The argument here is simply that satellites alone cannot bring about
miracles, that all aspects of a communication system interrclate, that
planning for the use of a s?'stcm must be total, integrated, sophisticated
and based on a nation’s ability to deliver rcul-wd'rld goods in real time.
Cowlan. Suppose It works?, § UNITaR News 34 (1973) [copy on file at Cavrp.
w. INT'L LJ.). ' ’

$8. Nordenstreng, supra note 48, at 44,

59, As Nordenstreng and Varis indicate:

A different judicial system would not jusf be content at guarantee-
\ing frecedom of action to its citizens. It could define basic rights in a
positive way. The state would be obliged to umm#c for its citizens the
. practical possibility towards the realization of their ghts.
Id. ' ! '
60. The Working Group indicated that:
Any developing nation, while mastering the new and complex-tech-
nology, should try to fit it in its own existing traditions and cu tural pat-

terns. . . . [Tlhe developmental message must be intertwined with >

subtlety and sophistication 50 that it would be acceptable to the broad
national cultural life. ?

- . - -
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o :
prospect of cultural change assumed to be inherent in direct

broadeasting by satellite has led to cxpressions of caution in the
joint U.S.—India venture mentioned earlier.®!

« The very idea of communication with external influences by
a’ population which ‘has never been in close touch with the
“twentieth century could be frightening to a government which is
dgpendent upon outside resources for orderly and manageable

evelopment, The cost of such communication may be too Ygeat
if it causcs awarcness of needs which cannot be satisfied, id€as
which cannot be implemented, or ideals Fhich cannot be practiced.
The question remains: how can the direct broadcast satellite be
used not ‘mercly to introduce ideas but to assist the national in-
frastructure in implementing those ideas, while avoiding intolerable
conditions of frustration, unrest and cuitural confrontation?®*

e/ To? describe all possible conflicts arising from cultural
differences cxacerbated by satellite broadcasting’ would be an
overwhelming task. In most nations, regardless of their stages of
development, “‘controls are exercised in relation to programmes

.
B, s rm

28 U.N. GAOR, Comm. on the Peaceful Uses of Outer Spaec, Annex I, at 2,
- U.N. Doc. A/AC.105/114 (1973). =
61. One individual noted sorrowfully that:
[Slome countrics tak2 it that their technological superiority gives them
a right to sct the cultural life of others. Historically, many culturally
rich countries havg been suppressed by technologically superior countrics
and India is an outstanding cxample of this. Since the advent of the
press, mass media have played a very important role as a cultural wing
of any socio-political system. At this stage it iy cssential that media
must consciously be used within the frathework of national value struc-
tures and social circumstances and must. keep in mind the social purpose.
The Minister then referred¥to “cultural shock” and warned that unless
. rropcrly planned the satellite television can lead to “cultural shock".
ndia is very much.awarc of this. The communication policy has to be
closely integrated with the total plan of growth and transition and must
have close rclmionshi;;) with the plan of growth—cconomically, socially.
and culturally. .India’s plan now is to improve the quality of man and
] th}c communications policy cannot be oblivious to this.
Id. at 3.

62. As noted in Wedge, World Communlication, Culture and Statecraft, 5 In- LA
TERNATIONAt. EDUCATIONAL AND CULTIRAL EXCHANGE 25-26 (1969):

Cultural systems are exceedingly complex and tied up with the his-
tory and politics of nations. The clements of culture—language, belief,
values, customs, forms of relationship, outiooks on the world—are in
constant interaction and, in the contemporary world, arec constantly
changing. They provide standards by which messages arc interpreted. -
It can be.said with confidence that there will be unexpected gesponses
to information that crosses cultural boundarics on both sides of thginter-
action; the recciver will interpret some messages in uriexpected ways and
. the sender will find intentions distorted and will often interpret the dis-
: tortion as willful or hostile policy. .

. The principle problem of public dlflomacy {s to minimize the risks
of misinterpretation and to ‘encourage the framing of international nics-
- sages to facllitate better understanding of the purposes of a nation.

N ‘ . » .v 0
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portraying such ‘matters as violence, horror and sex and pro-
grammes disseminating propaganda or ridiculing domestic customs
or beliefs.”% More subtle is the cumulative effect of introducing
new standagds with- ynknown results. This situatién could create
grave corcerns for developing nations which have few, if any -
countervailing social restraints.”* . .

The concern for program content extends also to advertising
and program sponsorship, aspects which could be very-attractive
if difect satellite broadcasting were permitted on a commercial
basis. During its second session, some delegates to the Working

Group on Direct Broadcast Satellites felt that regional program
sponsorship could assist a satellite television system in becoming
cconomically viable. However, it was noted that there~could be
adverse” results affecting national television and advertising agen-
cies, and causing undesirable changes in buying habits.  Conflicts-

. between satellite broadcast advertising and local legislation could
be resqlved either by international regulation, or a total ban or
such advertising.*®

* The United Kingdom delegation to the Working Group had
a word of caution concerning the possibility that a combination of
&

L] A%
63. 24 UN, GAOR, Comm. on the Peaceful Uses of Quter Spacé, at 2, U;N.
Doc. A/AC.105/63 (1969). . .
64. As indicated by the Working Group: :

Less readily identifiable is the gradual change in political, social
and cultural values which may be caused by cantinual exposurc to ma-
terial from abroad. While the frec exchange of programmes may make
a real contribution to mutual understanding, countries whose_domestic

- television services are relatively underdeveloped and where foreign televi-
sion brondcasts comprise the main source of Information may be subject
to cultura! and pblitical pressures of which they are scarcely aware. - -
24 U.N. GAOR, Comm. on the Peaceful Uses of Outer Space, at 7, U.N. Doc.
A/AC.105/117 (1969). : , ~— .
65., 24 UN. GAOR, Comm. on the Peaceful Uses of Quter Space, at 11-12,
UN. Doc. A/AC.105/66 (1969). The United Kingdom delegation to the
Working Group made this statement: L .

In most countrics where commercial advbrtising has developed na

the sole or an alternative form of support for television, o code of .fair

' practice has been introduced often by way of parliamentary legislation

to prevent falsc trade descriptions, overt denigration of other branded

products, ctc. In some instances specific imbargoes have been placed on

the advertising *of cortain products, e.g. tobacco. If a somewhat anar-

@ chical situation is not to arise or if domestic uQVcnising sponsors are

not to be placed at a disadvantage some harmonization of international

.advertising codes, standards and legislation may prove desirable. An al-

» ternative solution wosld be to ban all commercia advertising from direct

- satellite broadcasting.

24 U.N. GAOR, Comm. on the Peaceful Uses of Outer Space, at 8, U.N. Doc.

A/AC.105/117 (1969).

™ . - .
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satellite advertrsmg and’ natxonally known brand names could lead
. to problems of monopoly: ’
If a few states were able'to mon0pohzc internationalcommer- Do
<3 . cial advertising, penetration of ‘foreign markets by these States
’ could effect a srgnlflcant change in the ba]ance of inter-
nauonakxtradc in consumer goods.*® N

There was alsp a word of warning concerriing use of subliminal
‘ techniques, “which could serve many nefagious purposes,” and a
s : + " rccommendatibn of immcdiate'prohibition of such techniques.®” = '

e

E. Copyright ) g 2

. i N -\
] Though complex and as yet unresolved the .issues of
. ~ copyright “and satellit¢’ broadcasting have been discussed at the
» international level. While a detailed analysis of the practical
complexitics of ‘existing copyright conventions is beyond the scope
of this inquiry, some_general comments about their possible effects
. - on the international flow -of information by .direct broadcast

satellites are in order.

: © 7 Satellite tc:vaision broadcasting could create substantial new
audiences whiclf presently view dated re-runs on a limited schedule
in devcloping tountries, or principally national programming in
industrialized nations. In either case, copyright protcctron becomes
a fundamental problem, the solution to which-is thit’ key toeffective
utilization of this new technology. It thercfare becomes apparent -
' that because direct broadcast satellites are international in charac-
" ter, any pragtical solutrOn must include all natrons As Commis-
_sioncr Lee notes:
An international copyright accord” Jn wh|ch all the
nations of the world participated would much to remove
the present chaos and confusion, which{ if indcfinitely ex-
tended could seriously hamper or. comypletely block the
. development of broadcast srﬁ'clhtds for educational and other
‘purposes. Therefore, the conccpt of uniform copyright legis-
lation ambng natibns may be said to be a-desirable goal."®

Several present conditions obviously -affect any copyright
ncgotratlons The fitet of these |§> the fact that' great differences
exist -in natronal copyrrght protection which, unlcss resolved by ;

"

66. Ad. o
. . 67. ®d. at 6. : .
68. Lee, supra note 16, at 85. . .

RIC - T 2
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international agreement, could lcad to cndless disputes. This
situation is further complicated because unlike prmtcd material:
[WRose distribution can often be restricted in the event of a.
.. copyright dispute, television material is of an cphemeral na-
- turc whose distribution can rarcly ‘be prevented and must
therefore be regulated in advance.®” :

. Another major complicating factor is thdt although a number
of copyright conventions arc in cffect, no single conVCnmon covers ..
Lo x all ng#eins.™®
The two major ioternational grccmcnts’ whi¢h provndc qopy-#
S right protoction are the Universal “opyright Conv‘ntlon“ and the
C . Berne Convcntxon y: Thcsc arc supported by other biateral and
. ; multilateral arrangcments However, ncither major agreement
¢ includes all, lcading nations. -For cxample, the Soviet Union has
signed ncxthcr,, while the United States apd most Latin American
nations have not ratified the Berne Convention.™!
o, The sxg!qﬁcanu of theso umvmtxon(\h'm been gcncrally
- noted as follows:

.

The chief distinction bclwccn the two conventions is in

-the scope of the minimum prolculhns that they provide. The
Begne Convention imposes a Righ level*of minimum protdc-
tion and cxtends it over a broad range of the rights of the
author, including not only thg right to print and publish but
to translate and to authorize-adaptations to other forms and
media of cgmmunications. ‘The Universal Convention also
extends substantive protection to the right o reproduce, but = <
" beyond that *only the right to translate.  In addition to the
' minima prnvndcd bnth conventions rely on the principle of

; national treatment to prevent discrimination against the®

~ foreign author. Under this principle, on matters not specifi-
. cally, provided for in the applicable Convention. the forcign

4 : - work is entitled in any State bound by that Coanvention jo the
. protection that is .lffordcd a work originating-in that State.
" (\ An unfortunate u;mscqucmc of the cxisting arrangements is

<& 69" 20 U.b}.‘ 'OR Comm. on the Peaceful Uses of Outer ‘ipncc al 9, U.N,
’ Doc. A/AC.105/417 (1977
70. Ciuavisagupra note 17, at 118,
71. Univenal Copyright Convention. done at (u‘nmu Scpt: 6, 1952, 6 U. S.T.
2731, TIAS No. 3324, 216 UN.T.S. 132
72. Berne Convention for the Protection of lncmry and Adtistic’ Worka,

v signed Sept. 9, 1886, 31k UN.T.S. 217.
73 See generally DUP'T OF STATP, TREATIRG IN Fonrce 438 (1975).
. . @iav1s, supra note 17, al 118,
. - R ~ -
A R Y
. .
: . S
Q 2 U

ERIC

A FuiText provided by Eric * ‘ :




A

- y e
. R .
-

26 - CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL Vol. 6
' N <« ~ . i

that as between any;two countries that are not members cgf' -
the same Convenﬁéﬁy r parti#to any bilateral or multilateral
agreement, therd is no cApyright protection.
" The princjpal problens posed by this interngtional legal

. regime are its, complexity dnd ifs spotty toverage, These de-
fects cannot /be corrected[until there is more g e;:; agree-
ment on appfopriate minithum levels of protection;?*

‘The lack of universal dgreement on copyright protection and
the Jegal complexities that cpuld arise as a result of satellite bﬁa}.l'
casting explains the obvious willingness of the ‘Warking Grodp on
Direct Broadcast Satellites as recently as 1974, tg confine its dis-
cussions to broad generalities and prificiples: ,

° . The view was expressed that| a general reference td’ the
question of protecting copyright would suffice without going .
into details or makirig specific recomnjendations. . . . How-
ever, the view was also expresse t among the principles
to be formulated for governing Airect televisibn broad-
cast -by satellite there should Be fone requiring States to
cooperate with each other on a bifateral and multilateral basis
withini the framework of the Uniyersal Convention on Copy-

rights and the Berne Conventien in matters connected with *

the protection’ of copyright in teleyiyion broadcasts by satellite |

that, in so &Zjhg‘,lto give special gopsideration to the interests’ 1“ :

»

of those dev. lgping countries which have expressed an inter-
est in the use of direct television Hroadcastifg for the purposes
- of accelerating their national development.7¢

remains to be achieved, even without the added issue of safellite
_broadcasting. . To describe the con emporary scene is simply to
admit-lits complexity, recognize the need for resolution, and con-
clide that the introduction of the direct broadcast satellite Whl only

- Effective ilz;?;nentatioh of international copyright protection

- exacegbate present difficulties in dev@lg a freer flow of infor-

mation among nations. .

This section; which began with a comparative examination
of a fundamental human right and ended with a nod to the limita-
tions of copyright, indicates thé scope of the issues surrounding

- p the international flow of information. These issues highlight the':

pressures to ‘protect national sovgreignty in an attempt t‘ofﬁ//ard
against the eﬂéroaghment of technology on“independent rational
_ . J : \

75. Hd.

of

U.N. Doc. A/AC.105/127 (1974). Vs

‘

0

5. 76, 29 U.N, GAOR, Comm. on the Peaceful Uses of Outer Space, at 20;-

-
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decision-making. The conceptual: tlements of national sove g
. - eignty in an era of mcfeasmg technologlcal interdggfendence i

’ commumcatlons is the subject of the next secfiop. .Differing -
T national concepts about information ma.nﬁgement converge when

’ the issue of natjonal sovereignty arises hawng -bee spec1f1cally —
challenged by satellite broadcas(tmg .

III. NATIONAL SOVEREIGNTY

Thig“section begins with ‘an excerpt from a recent letter to
" the author from the Sudi Arabian Director, General of Broadcast-
_ ing.* The &xcerpt consists of stateme ade by the Minister of
Information-concerning the role of f )a in his.country:
/The bitter %perience of has taught .

AN

citizens . to vie i , ye the various forms of .
propaganda citcullited among th¢/ fpegple under the/specious
cloak of informatipn. ) ] /

This so-called *{information” e
tion of facts, and 4 distortion of tfuth, in most cases. In other <
words, gross exaggeration, skillful omissions and false state-«
nents, all [masquerade] as tinforiation”. = ‘ , S

+  This has prympted.most citizens i seek . objcétive '
nformation, the true facts imparted by off1c1al quarterd a d o R
resi}onsnble miormatlon tedia. -

Here in the Kingdom of Saudi Arabla we have adopted *
a serious outlook on progress, and we view with real optimism
the steps taken under the wis¢ leadership of Faysal, who
strives to..provide us Wﬁ\e the/ instruments of force and of
modern progress, E/st at the same time preservmg our pedu-
liar personalityand our noble traditions.

To thig’end we will stand firm:in our courageous deter-
mination f£o re]ect anytfnng that is represented by currents
from wighout, or invelving dangerous foreign trends aimed at
sowing/strife, confusion and dlsmtegratlon in our midst.”?

rathey stropg pronouncement illustrates the close, link
between/ concepts of infotmation ‘management and national
sovereignty. 'l)"he discussion which follows has its roots in the >
nationdlistic conviction of most countriés which deman ious
progress in implementing the international flow_of information.
The dpparent basis for such caution 1s that social change-begins

; 77. Letter from Khalid H. Ghouth, Director General of Broadcasting, Saudi
{\rabia, to Jon T. P‘owell, Sept. 17, 1974 [copy on file at CALIF. W. INT'L LJ.].
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with welcomed or uninvited ideas which inevitably accompany -
~ the technological communications evolution. Becaise the “direct
_ broaticast satellite is able to reach the individual across national |
N boundaries without intervening control, a dramatic challenge exists .
o natjon’s sovereign power over its own people. . '

. A. Some Conceptual Parameters

The joint Canadian-Swedish paper submitted ,to the second *
session’ of the Working Group on Direct Broadcast Safellites
A deschbes some <oneeptual parameters used in formulation of a
% - Bunctional definition of national sovereignty as applied to the de-
velqpment of direct broadcast satellites. The paper notgs that. the:
state itself must ultimately be held responsible for any space
.activities, regardless of whether such activities originate with
. private agencies, international ofganizations or the statd itself 38
/ ' The launching nation is responsible “in all’circumstances for what- N
ever it launches,” and even though ng state may appropriat
part of euter space, it retairis jurisdictional control Gver objects
launched from its tem,tory ™ -

Hav;ng notcd that the mdnvndu lstate bears- he responsnbﬂm& .

oy

a functional adjunct‘ to legal
succeedl g d;scussnon the Canadian-

. The first principle to be mentioned is that of mutual restraint,
which dictates that states “shall conduct, all their adfivities in outer (
space /. . with due regard to the corresponding interest of all T

“States.”®® Mutual restraint in the spirit of international co-

" oper, ration rather than competition is/the foundation for interna-
tio7ai law 2! /

P . Having argued for recognition of the principle that any

international ‘arrangement for direct broadcast satellites must first

rest on the’ premise of international cooperation, the paper-then

e

78. 24 UN. GAQR Comm. on the Peaceful Uses of Outer Space, at 7, UN. N
Doc. A/AC.105/59 (1969). ‘
. : 79. See id.; Treaty of Principles Governing the Activities of States in the
7 Exploration and Use of Outer Space, Including thc Moon and Other Celestial
Bodies, opened for signature, Jan,27, 1967, arts. 2, 3 6, 8, 18 US.T. 2410
v T.LAS. Na. 6347, 610 UN.T.S. 205 [hcreinaftcr cited as Outer Space Treaty].
80. Outer Space Treaty, supra note 79, art. 9. s “ .
81. 24 U.N. GAOR, Comm. on Peaceful Uses of Quter Spa% 8, UN. .
Doc..A/AC.105/59 (1969).

°
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. suggests three additional principles which, while attempting to
o ‘define the limifs of such activity, ‘actually qualify the possibility
of free flow of information almost out of existence.®* (N

. The" second;;f‘fprinic‘:ipie;' exéands the concept of sovereign
equality among, mémber states, as stated in the’U.N. Charter and
the Outer Space Treaty.®® Such equality recognizes that na state
can.claim any discriminatory right in space exploration, and that
use of outer space is for all nations without quali:f;i,cation as a mat
ter of common interest.®* Furthermore, the aforementioned
treaties assume the condition of mutuality of action; “[i]mplicit
in these arrangements is the reciprocal responsibility of states . . .
~ - ' to each other.”®® - .

-~

” The concept of national soverevignty thus far examined rests

. bility argues for international cooperation based on conformity to

. T pre-existing treaties. These trcaties affirm that cericomitant -with

- 4 " respongibility for action is a right of actian, supject to mutuality.

of gogls and equality among states. Thus, nptional sovereignty-

. arises/ from national responsibility and exists famid arrangements
utual efforts while emphasizing a $tate’s equality.®® 7"

seems that satellite
_ N broadcasting i perceived primarily as a.challenge to national sov-

'In light of the foregoing discussion, i

.82. Id. at9. * ; . .

83.. U.N. CHARTER art. 2; Outer Space Treaty, supra note 79, art. 1.

84. Outer Space Treaty, supra notc 79, preamble, art. 1. '

85. 24 UN. GAOR, Comm. on the Peaceful|Usecs of Outer Space, at
Doc. AZAC.105/591(1969)- :

86. In describing participation of member states in the Internatiohal Tele-
- communications Union, the joint Canadian-Swedish paper draws a linc between
unlimited and controlled use of national authority.

The ITU is thus a union of countries and groups of territories re-
- ~ taining their full internal and external sovereignty but which give under-
takjngs to one another im-fie exercise of that sovercignty. The Union
‘ ha$ been described as a kind of internationa] association or parliament .

W
- 2

, UN,

which adopts final acts, subject to approval by its membcrs, that are tg///

. govern intcrnationally the ‘vlarious types of telecommunication... . -~
’ : (Tlhe international instrumients on telecommunications ide that
. the contracting states are bound to abide by ahg securg the observance
of the terms of these instruments by the persons, 0 irms engaged in
telecommunication activities onder their jurisdiction, whether they be-
long to the public orfthe private sector. These instruments therefore
form part of ‘international public law since they determine the negative
and positive obligations placed on states in the exercise of their powers.
y -They thus aim at substituting for unlimited powers a system by con-

.. o trlo‘ﬂed competency.
d.at 13, - - - . :
v '
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i Expresslons of equality, reciprocal responsibility, unlimited powers
conformity, et.al, underscore political interpretation. ~Inasmuch ™~
as it is necessary to develop a legal mechanism to restrain this
potential threat to nationalk sovereignty, the concept of prior consent
becomes.the inevitable guardian, the safeguard. As the Australian

-~ -delegation to the Working Group cautiously noted: “[wlhen . . .
direct ‘in home’ reception ‘becomes feasible,, orderly regulation by

a Government of -the reception of direct broadcasts may not be S

. a practical possibility 287, ] \ ‘

-

B. The Issue of Propaganda

"Article 12 of the Umversal Declaration of Human Rights -
states the principle that:
y No one shall be subjected t& arbltrary interference with
“ N+ his privacy, family, home or correspondence, nor to attacks

/ ' upon his honour and reputation. Evéryone ‘has the right
to the protection of the law agaﬁxst such mterference or .
- / attacks.b® o '

[ / The wording of this principle has also beeq/ included in, article

Cod 17 of .the International Covenant on Civil and Political Rights.
o / . Article 20 of this document also states that/*“any propaganda for

Ly ~ war shall be prohibited by law,” and furthgr, that “any advocacy
/" { of national, racial or religious hatred that/ constitutes incitement
/ ! . to _discrimination, hostility or vﬁ)lence shal & prohibited . . . by
| law MRO " ’ :

. ThQ fundamerfl®l problem in devel ing any wBrkable agree- -
ment for controlling direct broadcast safellites is in identifying pre-
cisely the character of propaganda./ In pragmatic terms, any
.definition must necessérily take inta’ account two concepts, the
offxcxal attitude towards the management of mformatlon, and the
mterpretatlon of what constitutes “arbitrary interference.” Both"
concepts are the logical expressions of independent decision-
making, a function of national sovereignty. : ’

The tradition of electronic propaganda, which has had a

- history of continudus activity since World War II, has a two-sided

/ . nature as either an act of belligerence or [simple national expres=
sion, depending on the political philosophy of the recipient xﬁon(

87 24 U.N. GAOR, Comm. on the ’Pcuccful Uses of Outer Spacc. at 2, U.N,
¥ Doc. A/AC.105/63 (1969). .
88. BROWNLIE, supra noete 23, at 135,
89. Id. at 157-58.
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belligerent interpretation stems from policies which - assume
the political right to manage information and which result in objec-
tions to the radio voice reaching across national boundaries to the
individual listener. This situation cledrly challenges a govern-
ment’s right to control inforimation—a challenge to national
" sovereignty. ' - :

THe first draft convention for control of direct broadcast
satellites proposgdyhy..the8gyiet Unbon on June 23, 1972, illus-
trates that severe- restrictions could relegate satedlite broadcasting
to a state of complete neutgality. Under this proposal, literally
nothing could be broadcast which could be considered to be in
any way controversial or objectionable by the recipient nation.
The Soviet proposal begins by affirming the premise that satellite
broadcasting should be used to improve international relations:
[This proposal is inspired] by the prospects for direct tele-
vision broadcasting by means of artificial earth satellites for
.the purpose of strengthening peace,/friendship, co-oper tion
and-mutual understanding among
of further social and cultural progress to mankind.*

( 'Although there may be little d sagredment with su¢h a state-
ment, the proposal rules out nearly all possible broadgésts which
even potentially threaten the internal life of a natian. | ‘Arti€le IV
excludes publicizing ideas of war, militarism, naziism, atiénal and
fisal hatred and enmity between peoples, as well fag’ material
which is immoral, inslggating in nature, or is otherwise aimed a
interfering in the domestic affairs of foreign policy of bthet Staggs.
Article V reads, “States, Parties to this convention mdy:carry’ out
direct television broadcasting by means of artificial eatth satellites
to foreign States only with the express consent of the latter.”®*’

AArticle VI @)fﬁrm's the principle of prior consent and then
describes illegal broadcasts so a$ to. include almost every type of.
broadcast." fl;}{c proposal to clflssify almost everything as objec-

90. 27 U.N. GAOR, at 4, U.N. Doc. A/8771 (1972).
91. Id. at 5. .

92. Article VI reads: -

+ 1. Transmission of television programmes by means of artificial earth
satcllites to foreign States without the express consent of the latter shall
gc regarded as illegal and as incurring the international liability of

tatcs. r
2. Transmissions made in violation of Article IV of this Convention
shall also be regarded as illegal and as incurring the international liabil-
ity of -States. In particular, the following types of broadcasts shall be
regarded as illegal and as incurring the international liability of Stutes:

°
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tionable led onc writer to state: “[e]xcluded, therefore, are May
Day military parades, young ladies in bikinis, the flying-of national
flags and statements of political problems!”*® * The draft even
requires prior consent for “unintentional radiation.”**

The extent to which an aggrieved nation can take steps to

article IX(1) can be taken at face value:

/ Any State Party to this Convention-may cmploy the
meanps at its dispogal to countcract iycgal television broadcast- *
ing which it is the object, not only in its own territory but

e also in outer space and other areas beyond the limil§ of ‘the ~
national jurisdiction of any State.”®

There is little doubt of the serious intention c’iisplaypd in the

7 Sqviet proposal. The direct broadcast satellite. is séen primargly

as an instrument of potential international aggression, its contro]

necessitated by the volatile nature of its challenge yto a nation

. which perceives total mandgement of information as”a sovereign
right.®® ‘ '

3]

(a) Broadcasts detrimental to the maintenance of international peace
\ and sccurity;

' (b) Broadcasts reprotenting interference in intra-State confl_icts of
any kind; : -

(c) Broadcusts involving an encroachment on fundamental human
rights, on the dignity of worth of the huthan person and on funda-
mental freedoms for all-without distinction to race, sex, language or
religion; . . -

(d) Broadcasts propagandizing violence, horrors, pornogruph,y and
the usc of narcotics; .

(e¢) Broadcasts undermining the foundation of the local civilization,
culture, way of life, traditions or language;

» (f) Broadgastgswhich misinformgthe public on these @r other matters.
: Id.

93. Bezengon, Television Via Dircet Broadcast Satelliges: Light or Damper?,
24 E.B.U. Rev. 16 €1973) [hereinafter cited as Bezengon].
a 94. 27 UN, GAQR. at 6, U.N. Doc. A/8771 (1972).
95. Id. at 4. ’ " -t
96. Kolossov statesthat:

All three provisions of the Soviet draft can become meaningful only
. in the form of legal norms. If the rule of express consent cxists only
in the form of a recomimendation it is meaningless and undermines-the
gengral principle of state sovereignty, Here we must stress the fact that
international law does not know any principle of “fre¢ flow of informa-
tion beyond national frontiers.” Attempts to formulate it in the form
of a rule still exist as a draft only, and there is no evidence of cagerness
on the part of the majority of states to~uake this draft a legal norm,

The illegality of broadcasting detrimental to the maintenance of in-
ternational peace and sccurity, .involving an encroachment on funda-
mental human rights undermining the foundations of the local civilizas
tion, culture, way of life, traditidns or language, rests upon generally rec-
ognized.international principles, including the UN Charter. The néed
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This proposal, while accepted for disgussion purposes only,

.points distinctly to the possibility of future linternational ‘conflicts.

If a nation could legally destroy an offending satellite in space,
could not the same right be extended to destroying a land-based
transmitter, whose purpose is to broadcash to a people over their
government’s objections? The Soviet proposal creates another
problem. While current international radio activities continue as
an acdepted though controversial activity, satellite broadcasting

intended merely for regional or domestic use could create a crisis -

should -there be unintentional or unavoidable spill-over across
national frontiers.

.

The depth of Soviet concerh to prevent even unintentional
broadcasting is not to be taken lightly. One need only read Solzhe-
nitsyn’s The Gulag Archipelago® to become overwhelmed by the
detailed description of a political system which thrives on arbitrary

‘use of language, tight control of communication and studied

manipulation of documentation for political purposes. Where: a
long-standing tradition eXists of using the media clhiiefly for politi-
cal purposes, international satellite broadcasting represents a par-

a1

~ A)

exists only to say expressly that they are mandatory ' in case direct tele-
vision broadcasting is used as mecans of international mass information.
Finally, international law recognizes the legiility of counter-action
against illegal actions. It conforms to the inherent right of states to pro-
tect their national sovereignty, as well as Krhcir fundamental social, politi-
cal and culturab values and cconomic interests. There is no doubt that
mensures of counter-action should be “interpreted .to_mean the cntire
range of legal mcasurcs which statcs may take in accordance with the
pfinciples and norms of contemporary international law.
Kolossov, Direct Satellite Broadcasting arid Intérnational Law, 5 UNITAR NEWS
23 (1973) [copy on filc at CaLip. W. INT'L L.J.). .

97. A. SoLznenitsyN, Tie GUuLAG ARCIIPELAGO (1974).

98. Concerning this challenge, Bezengon states:

A draft of [the Sovict] kind sjifts thc responsibility for pro-
grammes on to the governments. It is patterned on Soviet television.
It bars the way—o cverything that is not conventional, screencd by con-
trollers and censors—civil servants all,  Any involunta spill-over of
satellite transmitted projrammes runs the risk of entailing diplomatic
complications and retaliatory measurcs, But such instances are ynavoid-
able, especindly in the case of countrits covering a small geogfaphical
arca. For it must not be forgotten that national programmes; foo, will -
be locked into this straightjacket. This shows to what regime f- close

ftical supcrvision they will be subjected if such draconian tules are
accepted. As for the intervention of the UN Secretariat and NESCO
in the preparation of certain television programmes, this constitutes in-
terfercnce in the sovereignty of . . . states. . . . Will not the subjection
to state control of tErogmmmc:l intended for foreign countries—or which
spill over on to their territorics+—spread to domestic broadcasts as a
whole? Shall we find a certaig-degree of indcpendence, and a sccking
after o less disguised-or restricted truth, only in the sclf-contained net-
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I

, A
The Soviet proposal convention for the international control
of broadcast satellites was the first of its Kind to be presented to
- the United Nations, and is e € in some of its precautions.
However, other nations have also offered suggestions which are
quite restrictive. For example, a French proposal has suggested
bans.on: '
[Alny type of propaganda hkely to impair intenance of
international peace or the domestic of States;
_[Alny interference in the internal affairs of forcign states;
[Alny broadcast detrimental to the dignity of the individual
and on any type of propaganda‘likcly to encourage the Vlola,
tion of human rights and fundamental frcedoms;
[Objectional broadcasts likely to-disturb the balance of cul-
turcs, religions and philosophij
[T]he broadcasting of tendentious information and, conse-
quently, an obligation to gevcal the sources of all information
broadcast £°

. The Canadian-Swedish paper also recognized the difficulty

of precisely identifying for legal purposes any set of standards.

which could be useful in.terms of codifying international regula-

tions. Propaganda represents whatever is objected to, and as a

writer once postulated regarding myths of national and inter-

national unity, “it is seldom what is that is of political significance,
but what people think is.”**

Obstacles to a bindil'é and comprchensive set of stand-

ards have jncluded the problem of interpreting the mcaning

of terms such as “propaganda”, “misuse of information”, etc.,

" and the difficulty of assigning powers of intcrpretation to an

intcrnationﬁ body. Nor have states thus far rcached a con-

scnsus on bhdre concrete obligations, much less on sanctions,

enforccment provisions or machinery. Nor is this surprising in

view of the considcrable problcrtns within individual statcs,

- g e . e e e+ e o i~

works of caple tclcvhlon operated by prlvutc compnnlcs or by local au-
thoritics?

- If cally wanted tp look on the black side, we should Ye inclined
to admit that, in about Ij years’ time, inside the “official™ brl%dcustin
organizations, fantasy will goosc-step, news will have its edge inken of!
dulled out of fear of thredatened administrative or {uditlury sanctions; cul-
turc will have its wings clipped and. no onc will dare to broadcast far
and wide much more than football matches and folk-songs and dunccs

*Bezengon, supra note 93, at 16.

99. 24 U.N. GAOR. Comm,. dn the Pc,nccful Uses of Outer Space, at 6 U.N,

Doc. A/AC.105/62 (1969).

100. Connor, Myths of Hemispheric, Continental, chlonal and State Unity,

84 PoL. Sc1. Q. 581 (1969). .

!
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\v‘vhich questions concerning free speech, censorship and the
control of media give rise to, not only in the context of domes-
tic law and institutional arrangements but also in the light of
social attitudes.'! °
The scope of information classifiable as propaganda can be
extended even to include those cxpressions which reflect the
socio-economic thrust of the developed nations. Such propaganda
could overwhelm developing nations. Unrestricted information
flowing from the industrial world could be seen as a monumental
threat, with enormous potential for creating unrest, while it sub-
merges the fragilestructure of a developing national identity and
culture.'®?

The United Kingdom, recognizing the impossibility of reach-
ing agreement on all kinds of propaganda, has suggested a
compromise which would provide for only the extreme cases of

propaganda. This suggestion was qualified by a comment sug-.

gesting that enforcement is really the key to successful manage-
ment.'%* . n

.

- { S,

101. 24 U.N. GAOR, Comm. on the Peaccful Uses of Outer Space, at 21,
U.N. Doc. A/AC.105/59 (1969).
102. As the French delegation to the Working Group noted:
It is certain that the {echnological resources required to place a di-
rect broadcasting satellite in orbit and utilize it would be beyond the
means of all but 8 small number of States. . . . (Tlhis incquality will
further incrcase the possibility, of interference in the internal affairs of
forcign states: television broadcasting can be a peculiarly effective
medijum for political propaganda or for advertising. Similarly, false re-
rts can casily be propagated on an immcnsc scale 50 as to confusc pub-
ic opinion throughout the entire regions. Lastly, national cultures. clv-
ilizations and social systems will be prestnted with a further means of
imposing themselves on others, through tHe suggestive power of televi-
sion.
24 U.N. GAOR. Comm. on the Peaceful Uses of Outer Space, at¢2, U.N. Doc.
A/AC.105/117 (1973). .
103. Even if lcgislation against the use of broadcasting media for political
ends were considered generally desirable, it is probably impossible,
| (If only because agreement on what constitutes offensive political
~ material could scarcely be reached. Nor would a genernl . and binding
agreement not to Interfore in the internal affairs of another State be aps ©
tainable even if it were in all cases beneficial. Yet the likely imgact
of television broadcasts on an international scale is such that some limi-
tation on its use for more extreme forms of political agitation should
be sought. This might take the form of a number of specific bans,
which would embrace. infer alla recommendations in existing United Na-
tions General Assembly resolutions on the use of political propaganda,
c.g. encitement to race hatred, incitement to religious intolerance, incite-
.ment to violence within a State or against other states, abuse against a’
Head of State, General Assémbly resolution, 2450 (XXIII) on Human
Rights and Scientific and Techndlogical Developments may also be rele-
vant here. Howdver, while manW\§tates might abide by sucli wiles, their
uscfulness in the final analysis gpends upon whether they can be en- <
forced. . K - -
- , .
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The discussion thus far has highlighted the difficulties of
managing satellite broadcasting as a matter of continuing effective
international regulation. Concerns have also been expressed
about the possible decreasing influence of governments should
such a system come into being, despite useful plans which have
been laid to .protect national culture and state sovereignty.—~Con-
flict could arise from the pressures of a highly flexible tech::;}gi-

-

P

cal service which cannot be matched by less flexible national’in--

stitutions. Soadal change could thus become uncontrolled change.

On the onc hand, national legal provisions, whether in
the form of laws, rcgulations, legal precedents or agreements,
will soon prove inadequate to prevent abuses ogprotect rights.
On the other hand, in certain countrics the ﬂ&nalﬂinforma-
tion agencies may find that the conditions under which they
operatc and the cxtent or cffectivencss of their action® arc .
gradually being thrcatened. Finally, the danger may be in-
crcased on material intcrests containcd in the transmissions.
It would certainly bc a mistake to cxaggerate the risk
and to drcam up cxtraordinary situations. The danger is
bound to be reduced to an appreciable cxtent by a varicty
of obstacles—material, linguistic, and other; but the foresce-
able advances of science and technology make it reasonable
to assume that most of thesc obstacles can be overcome. We
must bc aware of the dangerous gulf which is forming
. between scientific progress_and the stagnation of institutional
arrangements. It is better, in facl, to be safc than sorry.1%4
The discussion of the chalkenge of satellite broadcasting to
national sovereignty has now come full,circle.  The opening state-
ment from Saudi Arabia, Which conveyed a message of distrust
for cxternal sources of informtation, led to an affirmation of
national sovercignty in intcrnatio communication matters.
This, in turn, introduced under the hcading. of propaganda the
problems of identifying any material as non-controversial against
the will of the recipient nation. Finally, the circle was closcd with

a note of the possibility that even careful regulation could result ™
in an uncontrollable situatio; brought on by technological pres- .

sures. This possible loss of national control underscores the bitter

concern expressed in the opening statement. ,

A/A 10‘§ul7 (1973).
i 4. UNITED NATIONS EbUCATIONAL, Scn
CoMMUNICATION IN T SPACE. AGRe Tne Usr 0P SATILLITES sy THIw Mass

Mubia 175 (1968).
(3 r7
[ { s
P

IN. GXdR ! Comm\ ori“ilvic‘ Pc;;cful Lgc: of Outer Space, at 7, U.N. Doc.

171C ANG CHLTURAL ORGANIZATION,
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National sovereignty, however described, generally remains
a matter of maintenanée or loss of independent politjcal power.
Ideas can bring change. A nation is anxious to manage its own
ideas and initiate its own changes. Satellite broadcasting threat-
ens this role because of television’s pervasive influence.

IV. CONCLUSION -

Broadcasting has been a part of the communications sceng
for less than fifty-five years. Communications?satcllitcs came'into
use during the carly sixties, and the direct broadcast satellite
had its first far-flung public application in 1975. This surging

" pace of technological capability to communicate more-information

over greater distances in shorter time has contributed to an accel-
eration in the dissemination of ideas and social change. However,
this acceleration has not been matched by any dramatic improve- |
ment in human values. As Lester B. Pearson commented:
Socially and politically [man] still lives in tribal savagery,
while technologically and scientifically he has made more '
‘progress in [fifty] years than in the previous 5,000. He has
" ascended into outer space. He can communicate with a
satellite millions of miles away but he can communicate only
in accents of fear and hostility with a neighbor on the other
side of a c}uﬁn.”’“ : . ' .
The advent of direct broadcast satellites has.highlighted two\
extreme positions: - absolute national sovercignty in the manage-
ment of information, and unequivocal recognition of the funda-

o

_ mental’ human right to information. The concepts of 1national

sovereignty and the free flow of information have converged

through possible use of direct-to-home television from satellites.

With no intervening agent, as is presently the case with the
employment of carth stations, governments face the likeliiood of
someday having . another nation detcrmine in part what will be
broadcast to their citizens. Depending upon a government’s °
degree of commitment to a right of responsibility for informatin
m; ment, other nations may be challenged or intolerably
threatened. In any case, the problem remains to reach intgr-
mational agreement which satisfactorily balances the flow of infor-
mdtion and traditional concefns for national sovereignty. This

balanece must be achieved in a milicu of great change and acute

-1105. Pearson, Freedom and Change, 8 Tun ATLANTIC CoMMUNITY | Q. 62
(1910). - : f

>
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with educ’i‘x)ional objectives that arc unattainablc by any other
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awareness of dissimilaritic§, part of which can be attributed .to R

increased communications. .

In November, 1972, "when the General Assembly voted to .
mstruct the Committee on the Peaceful Uses of Outer Spéce to
develop a set of prmcnples to govern unwanted broadcasts by
satellites, the United States cast the only negative vSte.'°® At that

-time the vote was secn clearly as a protest again mpering with
the first amendment philosophy of laissez-faire in % ation

matters. An a priori consideration of prior consent was consnd-
ered to be ldentlay to prlor restramt

Since the United States was the only natlon which took this
position, it appears that some accommodation will have to be
made. The spirit of detentc encourages valid pragmatic answers
to irreconcilable differcnces. As Arthur Hartman, Assistant
Sccrctary of State for European Affairs, explained:

The Administration sympathizes with the natural tend-
“ency of Americans to want others to sharc the rights and
frcedoms we value so highly. But if the United States .
atjempts to make increased freedom within the Soviet Union
a rigid precondition for improved relations, we will risk
obtaining ncither—ncither impreved rclations nor an in-
creased regard in the Soviet Union for haman rights. We will
of course, not abandon our idecals ~in pursuing improved:
relations with the Soviet Union. But we are convinced that
our forcign policy must be aimed principally at influencing
the foreign policies of other goveraments and not their domes-
tic structures.'?7, ' ")

There are scveral points to-be kept in mind regarding the

" potential social impact of the direct broadcast satellites. First, the

mere existence of such satellites indicates a technological presence
and pressurc for implementation that cannot simply be legislated
out of cxistence. This new capacity to communicate. may be
hindered or ,cramped by restrictions, but its presence as an
important tech\!ological instrument waits always for greater

tion. The milicu for cncouraging that use may well come *from
those nations which are thrust intosthe twentieth century and faced

means.
e
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106. See 17 UNESCO 0¥s. 16 (1972)5.note 3 supya. '
107. A. Htl’tmnn, The Mecaning of Detente 4 97% (Dept. of Stutf publirfn- Y
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s The second point ig that the solutions to conflicts in differ-

ing national.policies of information management need not be per-
ceived as an unﬁesirable assimilation of countervailing concepts.
Rather, a procegs of determined gccommbodation must be implé— )
mented in a s;firit of mutual intercst in common goals while

natiefal policies and culture are preserved. ~ :

‘Satellite technology has aroused a new awarencss of the
importance of human communication and the socio-political re-
strictions thrust upon it. It would seem that if nothing cls¢, the
ditect broadcast satellite has- highlighted the vulnerability of
political ideologies which severcly restrict a citizen’s access to
“information. The satellite has helped to make the .individual
more important by emphasizing his rolc as a receiyer of informa-
tion, and it will continue to do so as messages muitiply across
nafional boundaries,

no-

This article closes with two cxcerpts. from a recent address
by |Secretary of State Henry Kissinger before the United Nations
Geheral Assembly. These excerpts underscore the contribution
made by glebal communications to both the betterment and the
_intcrdcp@encc of man. .

As members of this Organization, we are pledged not
only to free the world from the scourge of war, but to free
mgnkind from the fear of hunger, poverty, and diseasc. The
quest for justice and dignity—which finds expression in the
cconomic and social articles of the United Nations Charter—
v has global mecaning in an age of instantancous comrnunica-
B tion. Improving the quality of human life has become a-uni-
versal political demand, a technical possibility, and a moral
imperative. . . . .

For the first time in history mankind has the technical

. possibility to escapc the scourges that used to be considered
incvitable. “Global cqmmunictions cnsures that the thrust of
humar, fiSpjrations’ bécomes universal. Mankind insistently
identifics justice with the betterment of the human condition.
Thus, cconomics, technology, and the sweep of human valucs .
imposc a rccognition of our interdependence and of the
necessity of our collaboration.!°® @

.. . The conceptual convergence of the free flow of information
and national sovercignty is but another: sign of growing inter-

e e e i et e e ——

108. Statement by Henry Kissinger before the Sixth Special Scssion of Yhe
United Nations. April 15,1974, 70 Dep'r StaTe BuLL. 477 (1*173.‘_ . .
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i . dependence among nations. Technology has brought about a
i o ‘greater awareness of‘the internationa] effects of domestic decision-

making because what takes place in .one part.of the world may
. profoundly affect -the rest.  This spreading interdependence re-

. ’ quires continual effort toward positive accommodation 1f peace
v " isto have any constructive meaning.
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