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.This publication is distributed as an educationaleivice by the Community
..0

Development Department of the CooperatiVe Extensi4n Service at New Mexico
State University. t

f

a

Community Develppment has been'a function of the Cooperatilce-Extension Ser-
vice since it was'establisftbd,i9. 1914. .Today, community development hasia
much broader meaning, but it still includes improVing agriculture and rdral,
living. -

Extension's objective in community development is to stake cpmmunities better
place& for all people to alive and work in. Our educational functions can be
divided into four broad categories: commuqty facilities, economic develop-
ment, environmental management and human deVelopment.

To serve people effectively, the Cooperative Extension Service has at least
one professional staff-member IA each county. These county extension agents
are supported by a team of specialists headquartered at New Mexico State

'University.

'N...
For additional information or assistance in

I,

Commuriity Development, write or
.

call your dotal county agent.of:
.,

I

Keith Austin, State Program Leader
Community. Development
Drawer 3AE, New Mexico State University
Las Cruces, New Mexico 88003
(505Y 646-1-51d

Bealquip Gbmez
CommlnityDevelopment Specialist
Drawgr 3AE, New Mexico State Uniirsity
Las Cruces, New mexiCo" 88003
(505) 646-1541

Jose . Herrera
ComA ity Development Specialist
Room 2 0, Courthouse
Las Vegas, New MexiCo 87701
(505) A25-6786 or.425-6787,

Ricardo Pino
Community Development ,Specialist.
105 Marcy Street, Room 110
P.O.,Box 2224
Santa Fe, New Mexico 87501
(505) 827 -2851

John M. Robey .

Local Government Spqcialist
D1(awer 3AE, New Mexico State University
L#Cruces, NewMexico 88003 .

'065) 646-1541
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Preseaed Ir

GetaId W. Thomas

t

GeraldY. Thomas is President of Neu, MexicoState University, Las.Cruces,
New Mexico.'

* * * * * * * * * *

It is my pleasure to welcome you to the 7th Annual Statewide Land Use
Symposium. I want to express my thanks to the cooperating agencies and
organizations who put this Conference together and stress the importance
of the themeprivately owned rural land. This is the most sensitive
and critical issue that we have discussed to date in these symposiums.
It gets to the heart of a very controversial issue, and it gets Into an
emotional situation that is very important td" all of us, regardlessof
whether or not we own private lands.

Hopefully, you and I will emerge from this session with more knowledge.
At this point in time, it is my belief thai; we should stress research and
education --research to disclose the alternatives that we have,in-regard to
the use of our land and education to emphasize and to understand the Impli-
cations of these alternative solutions. We are all concerned about what
happens to tfie future of this country because of pressure from population
within and without. In order-to make decisions, all of us need to be better
informed. That ris the purpose of this confe;ence.

It is called a statewide'conference not because the Conferenc'e is promoting
statewide versus local control, but because we are interested in partici-
pation from all sectors of the society in this state. We'lie hd,id the

.Conference toaistently in Albuquerque because we get better participation
in Albuquerque and for no other reason. And I think this is6e appropriate
place for a statewide conference of this magnitude. New Mexico State Uni-
versity's involvement was because of our interest in research and education;
and we hope that we can contribute to increasing your,knowiedge of the
information that's available to all of us in the decision-making process--
why land use is this critical today, and,why it will become even more critical
as we face a changing situation in the United States and a future which con-
tinues to challenge all of us.

Welcome again'to this Conference. We have a distinguished group of speakers.
I want to express my thanks to them. I'M sure that we will all gain'from:
this experience.

c
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TgeSTATUS OF PRIVATELY OWNED RURAL LAND IN NEW MEXICO.

Presented By

George R. Dawson

George R. Dawson is Head of the Department of Agricultural Economics
and Agricultural Business, New Mexico State University, Las Cruces,
New Mexico.

* * * * * * * * *

As we approach the Bicentennial year, it is well to reflect on the
changes that have occurred in concepts toward land ownership and use.
Is land a private commodity or a public resource? Private ownership
has, since our early history, been a goal and an ideal in making land
policy in the United States. Various policies led to shifting lands
from public to private ownership. Over the past fifty years, the
proportion of land in such ownership has been relatively stable.
Practically all cropland is in private ownership. Nearly two-thirds
of the federal and over one-half of the state's land are in the western
half of the United States.' The rights in land, public and private, are
now being reexamined as we see legislation being developed for land use
planning.

A

My assignment was to present a report.that would focus on the status'of
privately owned rural lands in New Mexico. At first glance, this did
not appear tp be much of n problem as I knew we had references with
'official'data on land and its uses. Once we started to tabulate data,
we found that the various.agencies' data does not match up either for a
given time or over time and the various tabulation methods used were
many. Thus, this report will be made Using far less than desirable data
as they relate to accuracy and, thus, the concluvions that can be drawn.
In spite of these difficulties, I do hope that the exercise will be of
use to you'as we open this 7th Annual Statewide Land Use Symposium.

Land Use Ownership

In order to set the stage, let's take a quick look at two maps to get a
general picture of the ownership and use patterns in the state.

Land Ownership (Map)*, While this map serves to highlight the various
P ownership types`, I 'show it to principally demonstrate the squation,,,as

to, the location of eivate owned lands. For purposes of this presentation,
private owned lands are all lands not federal, state or Indian owned.

Obviously, the Northeast quarter and East side of the state are largely
private ownership while the other areas are largely federal, state and
,Indian lands.

9
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The white area includes private owned deeded lands and designated land
grants. In the Albuquerque area, most growth is on privately owned
lands. Along the Rio Grande, there is a narrow valley floor of private
lands such as in the Bernalillo and Dona Ana County areas and this giyes
rise to land use planning concerns in such areas. This does not mean
those same concerns do not exist elsewhere in the state, but that there
are cfiaracteristics in different parts of the state that deserve attention.

Privately owned lands are sO\Sir4ated, in large part, due to the historical
settlement pattern and homestead development which was tied to a source
of water--and the resulting use development of public lands.

Land Use (Map)*. The predominant land use is again obvious as range and
woodlands and. forest. The light green shaded areas represent irrigated
cropland and brown is dry cropland. The scattered nature of these lands
and small size of the areas are of particular importance. it is reason-
able to state that most of these cropl9nds are in private ownership.

Your attention is especially called to the East side Of the state where
all irrigation is done by pumping water from underground storage. The
projected life of that water places a reasonable certaipty on it reverting
back to dry land by around the turn of the century or slightly beyond.

I

The Rio Grande Valley is irrigated by surface water supplemented with
pumped water. Here it 1.6 of importance to note the limited land area
suitable fin. irrigation with current supplies and technology. Urban.
developments on these limited lands, currently arid in the projected future,
give rise-to concern for these lands andiour agrIcultural basecreconomy.
These issues are to be discussed later in the program. I show you the
map now as a background refdrence point for later consideration.

Status of "Statistics"

Data sources vary, in some cases considerably, as' to acreage in,the state
as well as the component subparts of that acreage. For examplq, acreage
in the state varies by as much as 152,000 acres or 237 section4. Conclu-
sion: Our state is "live and breathing" and measurements are apparently
taken at different stages of the inhale-exhale process. Theref6rc,
cannot tell you whether they reflect actual acreage changes or simply
calculation-summarization differences of different agencies or techniques
adopted for different time periods. Yet, thorn is a good deal we can
learn from these data if we bear in mind that full credibility should not
be given to the specific numbers--i.e. take them only as close approxi -.
mations of the, facts. Because of the difficulties encountered in finding
data that was consistent in method of reporting between years, I have for
the most, used the New. Mexico Blue Books7as the basic reference.

Land Ownership. For the 1971-72 reporting period, we have tabulated the
ownership of three major categories--private, state and federal (table 1)k.
In this case, Indian lands are included in the federal data--even though
this is acknowledged'as not technically correct. Indian lands make up

10
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about 7.3 million acres or 9.4% of the total land ih New Mexico: Therefore,
fdderal land is overestimated by this approach.

The major reason for this aggregation method was -to focus on the quantities
of lands subject to taxation- -i.e., private lands. 'In column 3, you will
note that San Juan has the least with only about 5.4 percent in private
ownership. Counties with less than 20 percent in private ownership'are
Catron, Dona Aria, Eddy, McKinley, Otero, San Juan and Sierra.. Counties
with'greater than 80 percent in private ownership are Chivy, Colfax,
Guadalupe, Mora, Roosevelt, Quay and-San Miguel.' Seven counties thus,ha've)
less than 20 percent and seven counties have greater than 80 Report in
private Ownership. These differences pause problems in financing county
government in the counties having a law proportion of the land subject to
taxation. Please note that in this table, inland water-way acreages are
excluded from land area 'totals.

.

An.attdmpt was-mqp to see what
lip

might be occurring over time as to how
the ership patternrmay be changing (table 2)*. Attempts to get data
for monger time period led to considerable frustration due to the dif-.
feren ways reports were put together. As indicated at the outset, there

fi shou d not be much made of these percentage changes as they may or may not
be rorrett.'Ket, iffErfioy-fare correct, we see a small change, an increase,
inithe proportion of lands in p te ownership. I was not able to pin-
poifit specifices of what has kenplace to bridg this bout.

At a y rate the statewide averages are about 44 percent in private owner-
ship and 56 percent in federal, state and Indian lands. These averages,

, whi meaningful, really do not tell the important story. They do reflect
d p ssible small proportional change toward private ownership.

/,

table 3.::, we have attempted to report the proportional change in private
/ownership by county over the period 1959-60 to 1971-72. .Hete you will

/ note that some counties lost private lands while some counties gained.
, Fourteen, counties lost, seventeen counties gained, and one remained unch9nged

in the proportion of ;ands in private ownership. For the most part, thff
magnitude of change was small; However, in some cases, Torrance, De Baca,

- and Lea counties, the increase was over nine percent while in Taos and
McKinley counties the loco wad in excess of ten percent.

It is important to remind you that these computations were performed on
data for the different time periods where the total acreage in the state
was different for each time period. While this would possibly change the
proportion statistics shown a little, it is not believed that there would,
be much change in the ptopoAtional change even if the base acreage totals
were all the same. Again, I do not,know the specifics on these indicated
changes. I really do not believe these changes occurred, at least in .the

°magnitude indicated. .

Land Use. Now to shift the focus, 'see table Veto examine the changes that
have occurred over time in land upb patterns. Again these data vary con,
siderably by source, so should be interpreted with great caution.

4
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Of significance here is to note.that about 90 percent of the lands are
in grazing and timber while there is only about 3.5 pprcent in eropland.
Again, it isvurgent.to note /that this is'reparted as about 'half and half
dry and'irrigated land. This particular item disturbs me v6ry)oniFh as
it is no possible to determine just what' lands were included in the'totaIs.
They do not coincide with more recent data on dry or irrigated lands. Yet,
an important point starts to come int9 focus here Anti that is the limited
acreage.in irrigation and the fact that it has been 3.0 to 3.5,percent aver
the time period reported of about 25 years. Now, look at the urbaOrbuiltr-
up area change and note that,tskia>hatincreased from about 117,000 acres in
1945 to nearly 740;000 acres in 1970, for annincrease of about 630 percent.
You will\ also note significantincreases in the amount ,of land that is in
use as defense, roads, parks and game refuges. If you would. note the urban
use change and beat this in mind as you move through this Conference and .

consider the pros and cons of land use planning proposals. In.particularibear,in mind the impact this urban usezrowth,has had and will continue to
have on agricultural lands around most of our growing urban areas.

Land Use--By County*. in-f-ebles 5 and , you will observe a breakdown o
the land use by county. While/I do no have to review all these data, I
do want to point out that tables 5 and 6 should be examined together. Tab he

5 reports the acreages and table 6 reports the peroentages for.eaeh,Use by
county.

Two columns of data are called to your attention--Urban Built-up and Irni---
gated Cropland. Ida thisto focus, on the fact that urban'built-up areas
haye increased markedly over the past 25 years and there is great probability'
for fhattype ofchangeto-occur in the future. The question that needs
consideration is "Where will those new urban lands came from?" Note Bernalillo-
County for the glaring example where there are 86,000 plus acres in.the urban
built-up category now. That acreage makes up 11.52 perc'ent of county.
The irrigated acreage of 1 , 40 makes up only 1.77 percent'of the county. If
Bernalillo County nonti es.to grow -what will happen to the irrigated crop -M1'

,-lands? This same que ion applies to all growth communities along the river
valleys in...particular, and in pump irrigated areas in'general. In the case-of

County there Aupt isn't that much irrigated land to takefor that
growth, so itwould require in addition the use of lands other than th irri-
gated lands "(assuming continuation of past usedecisions). Please understand
that I am not trying to itnply the goodness nor badness of such - acquisitions
here, but merely pointing out the potential impacts on our limited.irrigated-
lands as urban pressures increase.

!

(-)

Concluding*Commenf. In closing, this was to be a report on the status of
rural privately owned lands but maybe it should be parenthetieallysubtitled
the "status of the confusing statistics about New Mexico landawnership."

a J., 0 . .

While the numbers used are not exact, they do appear, to be representative
of the numbers we have. I understand the State Engineer Office has just
completed a new tabulation for th State Watei Plan which should probably

, have been used in this report as they have tried to reconcile many of the'
differences found in the'various statistical sources. However,these+would
not have permitted An analycis'over time. - w

a
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My adVice toyou ai,this time to al Use these= tables witirextreme
caution or b) =discard-them now.°TheY should be used only as indicatori -,,

and notaba.olutes .Rf acreages or changes teller time.
. ...

. r
\

It is appareht that: a) The pattern and location of private owned lands.
.

create-problems for land use planning decisions. b) Prehsures'on limited
", Irrigated land for'use in urban development is a certainty. Irrigated

agricultural land is threatened by'this development. A) Acreages of \ .

private owned .lands result in 'a very small-tillxbase for some counties-.
,

d) There is notmuch water where most of New Mexico's. privately owned land.
'is located; el We need much better statistics on our ownership

4'. .and useh before 'we can-draw anything more than broad generalizations about
0 % any changes thht may be-occurring over time. I urge that we ,get at that
., 'task-ai sooh as "possible. At the minimum; one figue kill'illd be settled.-e .

r
upon as to the size of:the state and all agencies useljt to reconcile the
data they tabulate on us &, etc.,'by county.

# '

. - ,

*See Appendix A' for tables es mentioned in text o Speech. Asp is
unavailable. .
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KEYNOTE ADDRESS

-Presented RY.\-'\

Pete V. dortheniti.\.

Pete V. Domenici is a United States Senator froi New Mexico.

I really think this is one of the most vital bmposiuns that people in
New Mexico could participate in. Ithink we are dealing in one of the
most difficult subject areas as lsik as national legislation is concerned,
and I4 do want to spend time reviewing the history pf national land use
legislation. It is going to take, me a Little while to do this. I do not
usually go.into great detail.on fending legislation; however, I think
this is a subject which c4arrants a detaileexamination into the history
of national land use planning. Ffrat., ,let me tell you how I generally
feel about Federal legislation which establishes more bureaucratic red
tape.

'

When I went to the UnitedStates-Congress as your Senator, my only brush
with legislation was,in attempting to Wade through the massive, confusing,
and,often inconsistent laws, rules, and regulations that were attendant
to the Federal Orogran. TheSe programs were designed to help the city
that I happened' to be,elected to serve:. So I went: up there with the
genekal idea that'i eould.have dlittle bit of-input in making,, these laws
a bit more meaningful, more relevant, a little less duplidative, and perhaps
more precise. Well, 1regret to tell you that I have almott made a turn-
aboilt.. I am nearly convincedwe,cannot do that. It appears to me that
even some of the simplest ideas become expanded and complicated as they
'are developed into national legislation.

0 I think the Federal Government is looked to more and more by people, .

cities, states, and special interest groups as a source of drafting a
pieCe-of legislation that will instantly cure,the ills of the entire country,

. even though there are-diverse regional problems. When you look back at the '.

'history of the kind of law, you find that it usually ends up doing as much
harm as'it does good. This is not to say that the goals were not good.
However, you nust:-develop broad legislation which will lie acceptable to the
majority of. the Congress. This, of course, necessitates compromise which,.
in turn, tends to add complications. I will tell you a couple of experiences
of the past several months that best epitomize our failures up there.

Last year the Congress of the United States passed an election campaign
reform act. It was a rather popular_ides and was promoted by many concerned
individuals. The bill started out with a couple of simple little ideas' and
ended..as 4'.thiqk legislative package. with broad and far-reaching \ramifica-
tions which are still being discovered.
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Another example is the. Cdngress attempts to develop a natibnal energy
* policy. I believe Wv all agree there are three 'main goals df any. [

responsible national energy kpolicy. -These are (1) conservation, (2). ,

increased domestic production, and/(3) less dependency on foreign supplies.
_ llqwever, working this into a leg.islhtive package 'which is acceptable to

4 the majority of the Congress is extremely difficult. .. -.6 '

J

The Fede442. Government does - ot have an extremely good tr Trecord when
..

it tomes lb national policies and programs for the good of the entire ''
Nation. his is not to say that there are not some very important areas

that the Federal Government should be invol4ed in. One such area that 4.
comes to mind is defense. 0.

With regard to land use planning, I think we ought to try another way.
Land Use planning ought to have,its'roots at the local level. At the
very maximum states ought'to be involved in passing laws that tell the
counties and cities and the people what is expected by way of protection
of their great resources within that state's boundaries-. This should be
Our first step. You who are concerned about Federal legislation should'
stop resisting it at the state level: If you don't get on with some land
use planning at the state level in a comprehensive manner, you may be
assured that you are going to get. national land use planning. It might
start off in a small way, but then it will become more and more nationally
cbntrolled with more Federal strings attached`. It appears almost certain
that government planning, regulation, and control would expand.

We certainly know fvom past experience that when Congress establishes a
new agency, it gives broad and vague authority to establishment of opera-
ting 'criteria. As we have recently found with the.Federal Energy Admini-
stration, the agency has little difficulty moving in directions and areas
neither intended nor mandated.

Those who ag4ee that it ought to have its roots at die local level should
begin now to establish'plans. Arizona has tried land use planning and
Lcannot get it done. New Mexicopeked.it and they could not,get it done.
Montana tried it and they have.rot accomplished the task." Then there are
those who want us to do it -in Washington.

You have got to know that this great resource called land, private and
puhlic, has to be protected and preserved. The private rights of land,
owners is indeed aright which is coveted and should to respected, "but

it carries with it great responsibilities. And, it cannot be permitted
to be abused 9 it has been in the past. This,'Of course, does not mean.
that we should take away private ownership. It just means that we have a
difficult job in this country and all of you leaders in this particular
area have a responsibility to get on with the job.

I think we all realize that these are changing times, and that you all
have a very serious responsibility within your counties and in'your cities

,) and in the State to do your job to get on-with some type of land planning.

er



I know that sorde.tountiesAave started their own land.use planning,
and I compliment these eftorts:, Several peoille from aroutd,theState
have sent. pe the proposals which have beep established. "These folks,*
especially those around -the Silver City area, haiie produCed a concept /
of'land.use planning for that area that definitely has its roots in tile'.

people there:. If yoe cannot trust county commissioners and city commis-
sioners, if you-cannot go to them and get ?hat you think is right and
fair and takes, care of YOur rights, then hrOw inthe world.are_You going
'to getanything from the national level? How are yOU going to be hurt'
there? Some people think that we should bypass our. local people and hav
'it done on the national level and that the local peoplevould still hay
some input. Well, I have found this is tough. '.We in Washington are f ,

far away. In spite of thelact that we try to come back and te k to ,,F

people in the State, we simply cannot'get the input that local, fficiale
can get because of their close prokimity. Local;government pla ing Can
respond to the diverse values and preferences.of citizens.

Once Congress passes a law,'we tend to assume that the particular problem
the law was intended to remedy has been solved. When in fact, die should
have some-type of oversight to assure that the egislation is prOviding
relief in the manner we had envisiehed. Just as importantly, we need to,
have some type of idea what the legitlation as it is written might do to-
people J.p, our own State. I think you understand that I am very concerned
because we really cannot control or understand or appreciate. the signifi-'
cance of laws we have passed up there4 especially those that have huge i°

areas of jurisdiction which leave areas for regulation ,and bureaucratic
discretion. This concerns me greatly. ' e

.

I hope you will all take this bill and look at it carefully and give us
your views, individually 4r collectively. You should tell us how it is
going to affect New Mexico, You should tell us what your thoughts are
on an alternate or better way to get the job done.

Now with that, rather than going thrwagh te history of lh and use planning
legislation at the national level from 1970 to this point, let me. just
say that I would be delighted to furnish you with a summary of each of the
bills, where they went, how'they started and how they finished, and where
the two bills are in each of the two respective Houses.at this point; I

think it is vital that you take the current bill and the bill,that is
pending with reference to 'the BLM Organic Act, which has to do with public
lands, it's Senate bill 507 or House bill.5524, and become informed as to
the provisions of theie measures. If you contact me, I will be glad to

send you a copy of the summary. You may the summary privately or in
the respective organization which you repres nt to assist in preparing
your comments to me.

I do not want to leave this podium with any of .you thinking that I think
the Federal Government ought to get involved hook, line, andainker in
land use planning on the national levely- Quite to the contrary. I think

they ought to be invol4ed to a mintni< if at all.
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I hope you will have a very successful meeting and thit from.it Will i

come a better understanding of the problems andpome kind of consensus'
as to Where'we should be going, in land use planning. I know that there
are many excellent speakersscheduled to come before you in the next
.few days. And, It truly hoPe youwill come forth'-with some good ideas,-.
some positive thrustssin some areas that yop are concerned aboOt. These
deserve your attention and your ever diligent effo ts to assure that
programs which are developed both 'on the local,'

re.prograMs which will enhance the quality df li y in New Nexico withoutf:
4 te, and Federal 4evel

are,

too many more infringements oalippcsonal rights.
1
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WHAT ARE THE BROS:AND CONS OF PLANNING.
FOR PRIVATELY OWNED RURAL LANDS?

Presented By'

Orlando Ceriantes

'

,Orlando Cervantes is prespntly manager of the J.F0 Apodaca Farms in La
Mesa;. New Mexico, and a p!ofessional engineer doing architectiral'work
in Las Crites, New Mexico.

4'

*. * * * *,* * * * *

After the fine presentationwith Dr. Thomas 4ndDr. Dawson, and a.fine
presentation by'Senator Pete Domenici, I feellike should have stayed at
'the farm. But I.do want to express my thanks for being here and sharing
with you this experiike on a subject; which I feel is very important to us
in the farmipg industry and' all of you who jive out in thecountry. I

compliment Keith and the others involved'in the arrangement of this sym-
posium, and aldo all of'you.plannete', government officials, airmen as
interested citizens for recognitionoof the importance and offiCial benefits
to be derived by input"by.thode who would be most directly 'affected by
legislative planning of rural lands for the farmers, ranchers, for people
who live in those areashetherot not they have a petiodiCal knowledge
about the-mechanic's involved inplannine, Thet they have a, feeling. for the
situations vitich will result and that they will be affected most directly
are reasona enough for obtaining their input. Even though I feel strongly
about the needs fot planning of rural areas, you wil find we have ties
going out in different directions. But I assure you .hat it is not becauie
I am not fully convinced that planning in those afeas a essential, it lel
becaude it iipuid be difficult not.to'recognize the problem and situations"
whiehived to be satisfied in order for planning of rural areas to be of
benefittNot only to theprivatt owner, but the cOmmunity as a whole.

If we were to 'take a look at two extremes. involved in'tile.question of plan-
ning of rural lands, we would ,find on the one hand those that believe that
all ofL,the rights belong to thaNatate and that only-the state can determine
what use that land should be put in order to provide the greatest benefit
to the comfaunity anal also to the individual. Onthe-other,hand, ,we would-
find those ,who ,believe that all 'of the rights beiongtofthe individual
owner of that land and.his determination for use of that land which belongs
to him will result in West use of thatland, not only to his benefit, but

ultimately to the community:

Without going into the different teOhods oobtaining ownership, f think
that we could safely say that private ownership of land,is derived through
an investment by do individual or a group.of-individuals for the value of .

apiece of land. But if we are toinvestigate the true value of any piece of.

property, we would readily see that the value of that land is based on an
investment, not only from an individual, but also to some significant extent

by other members of that community. Roads, schools, water systems, sanitation

,
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systems, police and fire protection, etc.,all contribute to.the value of 'h
piece of land. And so it is thAt.we wind up with.a sort of i dual ownership,
a partnership,so,to speak, with the ownership of ariy piece,of land; and as
in any partnership, whichhas thepli:ghtest chance'to succeed, ,certain peri-
meters of interest eneitfluence,'along with a Clear understanding df the
benefits that each of the partners are to receive from that partnership,.have
to be very clearly and precisely defined. In a partnership which, in essence,
does exist between an andividuS1 owner and the community in which a certain
land is located,:planning and zoning regulationd are the- documents. which,

4
establish which each is to.receive from that partnership.) ;hat this document
became necessary in some point in time to the deveopmentof a community can
best be recognized by again, taking this theory to extremes - a remote piece
,of land, regardless of what the ,owner does, its loilg as he does it within the
confines of his property, will not affect-others., The other, a land sd in-

- tegrated into the,community that anything that an owner does, regardless'
of whetherok not he does it within the confines of his property, will, in.
essence, affect others. In the latter, I think it can justifiably be argued
that planning and'zoning regulations'Are'unnecessary; but 4n the other situa-
tion, I think that few would not admit that'some rules are necessary - not
only for the protection of those who would be afpcted by the actions of the
owner within' his Wipperty, but also to protect the very owner of that land
from tose who woUlkprevent his rightful use'of.that land merely because
they objeCt to whakeklr he wanted.

And if we,look aro , we will see that the stage of development where most' o

activity within al;arcel of land does, in fact, affecp otfierd.it's not in
the future. It is already in the past. People in tlitpral areas,' as in the
urban areas, are not against planning. How can they be? It"is away of
life foy all people to a'varying degree.

Nor Is planning something new, for planning in one form or another has exis-
ted throughoutall recorded history. The farmer is a natural planner. He
plans,,What fields his different crops are to be placed on, IILOW to get water
to the differen fields, irrigation schedules, fertilizing programs, har-

Jgestitg, marketing -- all requiie tremendous amounts of planning. The rancher,
tln.like manner, is a planner when he considers what pastures to graze his
cattle on, feeding programs, cutting, buying, selling -- all require planning.
The Corrals of a feeding operation areCa clear example of planning. 'Irri-
gation systems, field arrangements, equipment, barn, shops, all require plan-
ning. And if we look at any business, we will readily see that the success
or:failure is directly related to the amount of planning that went into it.
The housewife is a natural planner; The arrungtment ofirooms within the
house, the planning of meals, shoppAng,-transportation, budgeting,'all re-
quire planning:

At times, we tdnd to believethat some of our older..communities were developed
- and grew without any Amount of planning, but that is not really true. Plan-.

ning is fundamental to any constructive thought. But that their planting did
not follow -procedures established,for our present planning processes is evi-

' dent,,and it is also evident that At was not done by government, but by the
indiviOual. If We take a look at how people really feel about planning at
the governmental level, I believe that instead of finding opposition we

12
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would fi confusion. And that is understandably so, for how can people
help but- e confused when our different-levels of government cannot even
decide ng themselves as to what areaeach is supposed to govern. When
planningOessions are, so lacl;ing that, in some instances, the Sheriff's
Departmelit has been designated as the Anforcement agency for planning and

zoning aiodinances. From planning districts, regional planning groups,
councill5-1f governMent,;extra-territorial committees, and similar groups-
ate dailyrbeidg given birth and none of them really have a clear picture
as to what their role onLa_eubject is going to be. Under these conditions,
the propoaition by government to, people on planning has the resemblance
of aboyla attempt to seduce.a girl'by asking her to join him in some
activityi Which he has never done before, which he does not know what it's-

Olich he-has no idea where it's going.to take place, buthe tries
4 ,

to canvinpe.her that it's for her owngood and that she might get some- .

thing o4,,kof it.

If .the pple are to be sedUced, they shbuld at., least, be.aotrvineed that ths
. .

. enj4mens,going'to be greater than the Pain.' The planning and zoning
should bedone at the local level because otherwise the state or federal
governmentwill do it.' That it should be done in orderthSt certain monie
may become available to 'that community adds, to the confusion: Any planning
and zoning*dinance should be designed in ordet to encourage the most ap-
propriate* of land, to conserve the statewide civil property, to provide
equitable spSce oVlife and airv.to pre'vent and to permit adequatp protec-
tion of fire4 to prevent undue 'congestion of apulations, to lessen traffic
cOngestion,j,tpfacilitate adequate provisions-fer community facilities.and
utilities, i4luding transportation, water, sewage disposal, schools, pakka
and other pubr is requireMents, which will promqte"theiputilicyeace, health;
safety, morays and general welfare, For me to stand nere and tell you that
any planning\and zonThg ordinante adopted by a community will do all of
that wilr.be nearsighted on my part..

,

So, reg#rdless of how well designed and thought out a plan maybe, it will
only boas good as Nthe people wholnplementit. And to that end,, the

legislators must not only make certain that any plan which they adopt.tis
appropriate and suitable for that area, but also that they have the machin-
ery in motion to properly implement it to itsintentiona and to its purposes.
'Under a well-designed plan, with flexibility to allow for the initiative,

the imagination, th% competitiveiles t!he adventurousness, of a free-enter-

prise society, implemented by professional people, responsible to elected

officials who answer to the public, would remove land from the gambling
table or from the state of limbo;w#ere it now exists. It would make it.more

liquid. ft can let institutions feel more secure in their investments. It

would allow fbr utilitycompanies to plan and to proilde for better services

to the people. It would allow governmental departments; such as highway
departments, engineering departments, sanitation,' building departments, to.
anticipate and to make TroVisions to meet the ever- increasing demands of a

growing community. It would allow for-private owners to feel safe in their.
investments knowing that Jf they live up to theit part of their agreemente

with the rest of the community, then he would be -able ta )is land in its

jest interest. _±./
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If the problems of planning'and zoning are traced back to.the forms,of.gpvern-
ment which people are familiarrwith and to which they have elected public :\
offispls, and if these, public officials live up.to their responsibilitiei
at the different levels of government within their pplitical boundarfes,
only then will the confusion and, along with the confusion, 'the oppositi9A:
sub4de - before planning and zoning canbe adopted for the betterment
you and I. P

I
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WHAT ARE THE PROS AND CONS.OF PLANNING
'FOR PRIVATELY otinD RURAL LANDS?

Presented By.

F. Bigbee

John F. Bigbegois manager of Bigbee Brothers Cattle Compan y, Encino, New
Mexico; and a New Mexico Staiet.RepresentatiVe.

1
t.

* * * * * * * *
o.

I was asked to give the "con" side, as it said on thevprogram, 'but I 4on't
think that is quite right. I am not 'really against land use planning. /'.m

very much for land use planning. It's just a matter of Onere #ou do it. I

am for land use planning so long as I am able to plan the use of my land,
and%you're able to plan the use of your lot, where you plant the garden,

,.what yoU plant, and 'so forth. So I am Very much for land ute planning.

Let's examine what we're talking about hgn we do talk about land use plan-'
ging, and-from-say level of government,. Myrremarks this morning will be
directed mainly at the federal lekel, as far.as land'use planning is concerned,

kand to some extent, the state level,

k Now I think it shodld follow to any reasonable person, that if any level of
government is going to plan the use of your land, then obviously regulations
are involved. So t think Chat land u8& planning is pretty much a misnomer. '

We're not really. talking about land use planning, we're talking about land
. use regulations: So let'A stop calling it "land use planning and fooling the

people4'let'acall it what it is -- land'use regulation.

I'm reminded somewhat of the old Spanish dechoAat went something like this,
"when your belly is full, your heart-is-happy." And that's pretty much the

. situation that we, as Americans, find ourselves today. EUeryone's belly is
full. In fact you seat more people that'are worried about too full a belly
and reducing than thoSe.that are hungry. 8o I think that we.should take a4,.
moment to examine whir we're willing to tinker with the system that made our
belly full -- and certainly if our belly wasn't so full, wewodldn't be wil-
ling to tinker or even think about tinkering,with it.

tir

Let's look at what the system is. Let's do a little comparison. Is there
anyone in this room who wodld deny that Russia, for example, doesnyt have
100 percent land use planning or zoning or regulation or call it what you
will. I don't see a single hand. And who is it that'll; hungry right now

and wanting to buy our grain -- Russia andmany other countries, Our bellies
are so full, there's been a lot pf talk about the'wheat exports. Did you
know that we are producing three-fourths more wheat than we can consume?
And yet,, we have a union striking saying we better not send that wheat to.
Russia, we're going to increase the cost to the housewife. Thank God we've

got that wheat to export.

. 15

22
0

v."



Did you know that we can double the price of w eat, absolutelyedouble it,
increase it 100.percent and it will affect the ice df a loaf of bread
only four cents. We not only are in that kind of a prdeition with wheat,
just name any other agricultural commodity. Did you know that every day
of the year, we export 14 ship loads of agricultural products? Can you

'- say that about any other product? Thank god we.have individual land use
planning. That's why we can export this. That's why our panzas are yeno.
'Furthermore, we do this with less than 5 percent of the' pAratidn. Dill
you ever think about.that?.

One of the things that impressed me the most about the recent task force by
our agricultural departMent dent to Russia to examine true" grain situa-
tion over there was one of the stories that a farmer told when he got back.
Besides government officials, there were a few farmers on the task force.
He said, "You know, th%first farm that they took us td was exactly the
same size as the farm that I own and operate. The main difference was this:
On that farm in Russia, they had 1,100 people on it ... 1,100." On his farm
he had 11 operating. Eleven compared to 1,100. Who's wanting our wheat?
I think also that we should look at some of our experience, not only in New
Mexico, but in the nation. What has been our experience with lands that
have been managed by the federal government1? Did you know that of the 480
million acres that the feds operate, their revenues don't pay the cost of
administration? I bet if you turn that 480 million acres over to the
King brothers, it'll pay their costs of administration. You know it would.
Is there anyone in this room who saw a band of sheep in the high mountains?
I don't see a single hand. Where's two, three. You're' lucky folks. You
remember the movie, I think the ''le of/it was "And Now Miguel"? Well,
now there is no Miguel. Miguel andlhis folks have been systemaically cut
and cut and cut in their allotments until finally. the day came when they
told Miguel's folks, "Now look, you're going to have to pack your mules,
every single one, and move. You can't camp in the same place every night".
If you want to go into the mountains, hunt, fish, whatever, you can camp

° is the same place for several months, but none of thkt sheepherding. So
if you saw a band of sheep on the mountains this summer, you're lucky. I
can remember 15 years ago when we saw lots of them. .New-,,the price we pay is
increased welfare.

When you look at the southern part of the state -- let's look at White Sands
for example. Two million acres taken out. One hundred families moved off.
They moved off voluntarily though because it was a wartime situation. They
had sons and ilaughte4 fighting in the army, and they were concerned. They
had a patriotic strength, which I think we all should. But when .they moved
off, they were promised that their places would be kept intact and maintained
at least to the degree that they had left them. You might remember last
winter, the Albuquerque Journal ran a series onjhese people and what had
happened to them. Nip a picture of one of the homes on White Sands Missile
Range. It's now just a tumbled down wreck. That's how it was maidained.
That was the land stewardship that those people have experienced.

Down in Texas, right now, around Fort Hoods which is what the experts call
prime agricultural land,.the army's wanting almost 60 thousand acres. And
if experience tells us anything, I think we know who will win. The army
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probably will:" They always have. I can look at Torrance County and several
others here. I know one particular areaoofa hunpred and five homesteads.
Now, this same area supports approximately five to eix families. Now what's
the, reason? The reason,sithply was, that this land was not being used to its
highest potential, what it was suited for. But it was not a government agency
dr the plahning office,or what have You that came in and said,,"Look folks,.
yOu're.not usingthis land as you,should." It wad the old. American free.
enterprise system that said, "Yoh fellows are notAising. t,.and you're going
to haye to make the' adjustment," and they did. The system will work. It has
in the' past, and.it will in the future.

I can remember on this bean story, Governor King'and I were talking about it
just last night, and he was talking about the time that beans were selling
about $12.00 a hundred. The government came out and said, "We're going to
put a floor (it was an election year) under beans, and we're going to set the
minimum price at $8.00." Well, everybody in the,valley thought, "We haven't
had any experience with this's° we thought that didn't sound too bad. We
might as well go in And plant all we can. We know we're not going.to agt'
under $8.00." Well, it was that very first year that the $8.00 was a cinch
and the government had every bean pot full that they could think ok. So the
next year they lowered it to $7.00. And the next year to $6.00, and you
know the rest of the story. It kept on going. Very quickly, the minimum
becomes a cinch.

I think, that if the federal government is really s.T,rious about their con-
cern about agricultural land coming out of production, then they should look
at one of the main reasons that they are responsible for making it come out
of production. That is the estate tax laws. I'm stare that everyone in
this room has had some experience or knows a family that has had some agri-
cultural land, a member of the family died, and what w?re the heirs'faced
with? They were faced by the IRS with a market valuation, subdivision
maluation of that agricultural land. And you know how liquid thpt is, and
how liquid the assets of a farmer and rancher are. They're just not very
liquid.\ But yet he has to come up with a tax on that land-in/nine months!
Cash on the barrelhead. So what happens? His alternative lb that he
usually has to find someone willing to pay a subdivision price for it and

T sell it to him to pay the tax. A And who's responsible for it? The feds are.
If they're serious aboht this, why don't they do something about what's
causing it.

I think another cause we've all got to face up to is that these products
that we are producing are really the cheapest in the world, relative to
our income. That is part of agriculture'sproblem. It's so cheap. We've
been so efficient in production that we can't compete with the subdivider.
Except, does anyone here in this room know of Some sugarbeet acreage that
this past year has gone into subdivision? I sure don't: The sugarbeet

farmer can compete. He made a big enough profit that he can sit on that
land and if he wants to use it to produce, he's in a position to do it.

Wehear an awful lot of talk about zoning. The farmers and rancherp should
get together and do gomething about this and zone ourselves to protect
ourselves. We should consider, (like some states - New,Jersey) establishing
development rights and buying those rights from the landowner. Let's really
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examine what that is before we pet our foot in that trap. When you dedicate
a pi6ce of land to.4 syiecifid use you haveviedicated it to, that ueeandkdonft
think that the next time you go to the bank to get a loan on that land.the
banker'isn't going to look at that, because you have affected the value of
it even if you don't want to sell it. Who knows, maybe a few yegrs, down
the road you might want to sell that farm for a factory, but youNg zoned
it and it's not dedicated' for a factory. It's dedicated to, a04bulture,

I think also in studying this thiftg,'we should look at some of, the experience
that we have had with commodity management by the government, And one of the
things that comes to my mind is money. Now I d'on't think anyone could dis-
agree that all of the tools for money management are located in Washington.
They're the ones who levy the taxes, they're the ones who do the Spending,
they're the ones who by deficit spending establish.ehe erosion of the dollar;
they're the ones who do it. I think that if you were looking at it from
overall standpoint, from he federal level standpoint, I thin anyone in
this roam gpuld have cOagree with me the managempnt of monef, if you have
all of the tools locatied in one Place to do it, would be infinitely simpler
than the manageMent of land. Because land, every single tract, is different
--soil characteristics, flag, climatic conditions. 'It's infinitely different,
from one mile to the next, and we- think the government EinNmanage this land.

When we talk about money management, I think we should compare it a little
bit farther. Money is a commodity that is not subject,to drouth, as land
is in New 'Mexico. You don't have'to irrigate it every week to keep it green.
It's just infinitely simple, except for the erosion factor. The government's
management policies on the dollar have eroded the value of that dollar be-
yond belief. If you can picture a piece of land that has eroded and been'
mismanaged as badly as the American dollar, I think you would have to pic-
ture a piece of lend that had- a gully maybe 30 or 40 feet deep every few
feet and no vegetation on it. That's the extent of the erosion. In their
money, management policies, they've gotten this country six hundred billion
dollars in debt, the interest of which costs every American'citizen, even
if he is a baby, close to $3,000 a year. And wethink that they might be
able to manage land?

I think that we should be thankful for thinking about these things. I think
we should be thankful-to NMSU for sponsoring these symposiums. I am hesi-
tant to say, but in the past I have often felt and I mean this sincerely,
that the positive side of what we've got has not been stressed enough. And
I am thankful for this opportunity to attempt to stress what I think is a
positive side df what has made la panza yeno de lox Americanos. I think

Pogo summed it up better than anyone else when he said, "We has the found'
the enemy and he is us."
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LAND-USE PLANNING NEEDED TO
LONG-RANGE FOOD AND FIBER `NEEDS

Presented By

Kenneth L: Williams.

Kenneth L. Wil/iamd is Field Representative for the Soil Conservatip
Service, Portland, Oregon. ',

il . * * * * * * * * * *

It's s leasurs fore to be here in Albuquerque again and to se e so
many fa liar faces of folks I worked with in past years while State

kConservationist with the Soil ConserVaiion Service.

.

I'n well aware"of
.

the efforts many of you have been carrying on for
years and years on behalf of good land use planning within this state
and around the nation. The d alogue you have initiated reflects well
on the orderly, progression of-steps that must be taken to achieve grass
roots participation in this a zingly complex business of land use
planning, fbr t honestly believe that land use decisions can only come
o pass,when.all segments of the populous have grasped its significance

r quality of life in the future.

You have asked'me to speak on the land-use planning needed to meitlong-
range food and fiber needs. For many millions of Americans in cities
and towns this need for food and fiber is crucial to-theirlfves, yet'
these very people have little or no idea that some things need to be-
done--some decision needs to be made --Land soon--to guarantee future
fiber and food in adequate supply. The things I'm referiing to include
commitment to Save prime agricultural land, unique agricultural lands _"
and agricultural lands of statewide important) or agricultural lands of
-local importance. A commitment of this natuie, one that carries with it
an unbreakable pledge to the future, intrudes into economic, social,
environmental and personal factors that touch the liVes,of all Americans
whervtier they live..

To state the problem simply, we need to.do threetthings to guarantee
future food and fiber production, We need tor

_State very precisely that We are going to guarantee every man, woman and
child in the world arkopportunity to shate the benefits of agricultural
production, because:we are responsible citizens whO have accepted the facts

growing population, the vagaries of weather, the'continuing pressures
on productive lands and, the ultimate (if not the present) energy crunch.

,

We need to coriduct a sOrvey to "discover" what is happening to agricultural
lands and to locite those acres'with future potential.
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We need to create the laws, the designs, the economic and wocial Under-
standings, the teamwork and the desire to use the prime agricultural.

lands the unique agricultural lands and those lands of statewide 'or
local importance for agricultural:production. 'I- .- perceive that this

final objective will, be the most difficult.

Let me go back over these pointsjand:expand on eachof them. The 'first

point is the matter of statement and commitment The:Secretary of
Agriculture's Memorandum No. 1827 dated October ,26.,:1973 has some key
phrases in it.to commit the 80 programs in USDA;thatHtoUch land use

decisions. Through these. programs, the memo states, can be delivered
to local and state goVernments, a variety of research, educational,
technical and financial kinds of assistance. Assistance that will guide
local and state governments toward land use planning decisions-made by
landowners and users. Secretary's Ile= 1827 further states,Departcd@nt
policy and states the Department policy and states the Department will
"adapt present pertinent programs to help enhance and preserve: -prime
agricultural, range and forest lands for those uses."

*

Memo 1827 also commits program emphasis to "help guide urban(growth to

preserve prime farm lands, minimize fragmentation of land buildings,

p vide adequate water suppliasv, equalize taxes, dispose of waste properly

an provide ,adequate public e4i.th, recreatio nd safety services." Yes,

at's a big order to fill but-the point is t the USDA is laying itself

on the line with a promise to go in this direction. A commitment has been

made.

My second point of progress needed to send this nation in the direction'

of land use planning to meet food and fiber needs, concerns the need for

"surveying" to find where, we are and what potentials we have for the future.

You folks in New Mexico have already moved substantially in this direction,,

Here, the Soil Conservation Service has cooperated with the State Engineer's-

Office and the Soil and Water Conservation Commission on a joint effort

identify the extent of arable land within New Mexico.

FurtherflursoF land use planning law calls for involvement by Soil and Water

Conservation Districts. This means local input id part of the planning

effort. In short, you are combinihg local knowledge with-good scientific

investigative procedures to measure the land. In many way's New Mexico is

fortunate because you have more acres of realNestate per capita than most

other states. This means land use planning can direct its efforts toward

letting agriculture occupy prime to unique agricultural lands while all

other kinds of expansion development can occupy agriculturally deficient

lands.'

But nationally the alternatives aren't always available. Earlier we had

"many indicators-of prime land,being pre-empted by developments in California,

Illinois, Florida andialsewhere. One only had to open his eyes to see what

was occurring:. The Conservation Needs inventory of 1967 confirmed almost
v.
266 million acres of land that could be adapted to growing cropi but these

are lands that would require extensive water development, extensive clearing



and high- levels of management to get them into production--production
that would often be limited And chancy rather than'the guaranteed top
produCtion of prime land. This same survey,revealed the loss of many
thousands of acres of prime land to Other uses; ,

Thus we have come to the point at which USDA has confirmed its belief
that prime and unique lands, plus farmlands of state and local importance
must be preserved by good land use planning.

4 Secretary's Memorandum 1827 has, this to say abouttmonitoring and
inventorying to learn where these lands are: The Department will - provide ..

additional resource information to local and state governments by expanding
at the earliest feasible time its surveys and studies to include: a

°nationally recognized system of land classification; county, state, regional
and national inventories of available soil, water, an related resources

and projection as to land-use potentials; guidelines td. identify critical
environmental problems to be considered in state and local' land-use policy
planning; identification, location and productivity ratings of farm, range
and forest land.

Obviously this is a big ordet. It will take Manpower.and time. The Soil
Conservation Service has, for some years,been engaged in developing a land
classification system that requires only a few interpretations, once the
field soil mapping.has,been done, to determine which acres are "prime"
and which are unique to food and fiber production.

We expect that current soil mapping techniques will allaw\everyone (not
just the trained soil scientists) to know the extent and location of the
best land for food,- feed, fiber, forage and oil seed crop production

ofthat the Department can focus its efforts on those lands which are of
greatest importance to the nation. .Likewise states and counties will be

able to know'the extent and location of additional farmlands that are of-,
statewide or local importance for food, fiber, feed, forage and oil seed

crop production.

How will this be accomplished? Obviously, the first objective is to

complete the nationwid Cooperative Soil Survey as soon as possible. The

job is currently aboutl55 percent finished but many surveys are outdated

and need to be redone. However, the tempo of soil survey work is accelerating.
For example, the State of. Idaho has put up funds to hire 10 more soil
scientists to work along with SCS soil survey parties. Many other states

and counties have contributed in a similar manner.

As soil surveys for countiesor areas are completed it is merely a matter

of applying the'standardS for prime and unique lands to these soil surveys,
checking.with..local 'people. for additional farmland of statewide or local
importance, and then preparing interpretation maps for the use of local

and regional planning groups. They in turn can assess the prime and unique

lands for their. purposes of planning.
A
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You are probably wondering what, precisely, is "prime" farmland?
The current definitionoreads like this.and is based on physical

criteria. It has the soil quality, groWing season, water, management:
and moisture supply needed'to produce economically, sustained high
yields of crops when treated and managed according to modern farming
- methods. Some examples of soils that qualify as prime farmland are
Palouse silt loam soils in Eastern Washington, on 0 to 7% slopes;
Sharkey-clay along the. Mississippi bottomlands on 0 to 5% slopes--if
it has flood protection; Brookston silty clay loam in Western Ohio- -
if it,tias been drained; and Tama silty clay loam in the cornbelt of
Iowa and Illinois--on 0 to 57. slopes. Soil scientists have developed
very specific criteria that concern soil temperature, reaction, wetness,

soil moisture regime, salinity, flooding, erodibility, petmeability
and rock fragments.

Here in New Mexico the prime farmlands are found along the Rio Grande
Valley, along the Pecos near Roswell, the irrigated high plains around
Clovis, Clayton, Portales and Lovington; the lower country around Deming
and on both sides of the San Juan near Farmington.

Unique farmlands are a different story. They are not necessarily pri e
farmland,but unique farmlands are used-for the production of specifi
high-value food and fiber crops that are of critical nation I concern.

They have a unique combination of soil quality, location, g awing season,
and moisture supply needed to produce'high quality and/or high yields of
a specific crop when treated and managed according to modern farming,

methods. Examples of specific crops are citrus, olive's, cranberries,

fruits, like wine grapes, and vegetables. An example of unique farmlands

here in New MeXico would be the acreage around Hatch--the Chile Capital--

used to grow the many kinds of chile peppers that have been so profitable
because of their high quality. -0Uality that is a combination of breeding
and research done at New Mexico State University and the particular
c imatic conditions where peppers are grown.

In many respects, identifying these unique lands is somewhat akin .to
identifying unique habitats that are critical to the.survival of a given k

species of wildlife- -and once lost they cannot be replaced.

Additional farmlands of statewide importance'or of local importance are
those lands that are determined by appropriate state agencies, or local
agencies, to be important to local economies. One example ,I would cite

in New Mexico is the acreage near Espanola devoted to specialty crops for

the Mexican - American restaurant and individual( food trade. Here, Pete

Casados, and many mall farmers have put together a thriving business of

specialty products like blue corn for blue corn meal posole, red chiles

and the like. If these lands are not "prime" or "unique" it is probable
that local residents might want them listed as being of special importance
because they contribute to a local industry and to the economic well-being

of the entire area. .
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I'm sure youcan visualize the vast Federal, State and local input
needed to identify prime land, unique land and lands of statewide
or local importance.

Even mare important is the next phase, decision making. But I think
I see favorable signs that will tend to save our most important lands.
I sense the evolving of a new land ethic that defines the responsibility
of land users. Yes, we are moving in the direction of more restrictions
on land use But because we are no longer willing to accept excessive soil
loss (like the 300 tons per acre per year in some sections of the Washington
Palouse country); because we rehlize erosion is tied to water quality,
wildlife habitat and economic and social welfare. We are also moving toward
new opportunity for farmers to farm without the worry that high taxes, labor
problems and threats of, development will restrict his ability to do an
efficient job. The opportunity to "sell" this concept is the challenge
we all face. It affects both rural and urban people so intensely that the
best efforts of all must be applied.

Is it really worth all of the effort required to make all the decisions
that must be made to identify and preserve "prime," "unique," and "state
or locally important" farmlands? I know it's worth should say we
must do a job of land use planning--because I have been talkir4 now for.
about 20 minutes. During that time the world population has-increased by
more than 2500 persons. By this time tomorrow there will be 190,000 more
people in the world. That adds up to one and one-third million a week.

One month from today, there will be five and three-fofirths million more
people to feed and clothe. Can we provide for five and three-fourths
million more people in just 30 days?

4
Our abundance is injeopardy! We are on a collision coursi with land,
people and provert,1 We have the scientific expertise! But do we really

1
have the depth of commitment and social consciousness to bring to pass
the land use planning that will dedicate our best lands to food and fiber
production? If we dO, lie will also create a new and higher leyellof
conservation for the benefit of all mankind.
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* * * * * * * *

When I agreed to talk with you today on the Subject of "State Laws
Affecting Land Use Planning" I had no idea what I was getting into.
,Dealing with this subject reminds me of the old comedy routine one
used to see in Laurel and Hardy movies. You know the one I mean., where
Stanley sees a loose thread on 011ie's coat and tries eoRull it off
and one thread leads to another until the whole sleeve Atbps off. Poor

Stanley got more than he bargained for. Well; researching those laws
which affect rural land use planning begins easily enough with the
thread of regional and\local planning laws. Before long, however, if

you keep pulling one thing lettds to another you feel like saying (as
011ie inevitably said to Stanley) "Well, Keith; here's another fine

mess you 1 ve got me into."

More than sixty years of_vtt making has produced a considerable number

of statutes which in some degree do affect rural land planning.
problem has to do with the word "affect." It's not a very precise term.

It reminds me of the philosopher whoWent out for a stroll. He met a

friend who asked, "How is your wife?" The philosopher pondered this and

answered, "In comparison Ito what?" The word, "affece'applies as equally
to a law., granting zoning authority to a county, as it does to an 1899

statute pertaining to the construction of mill ditches. For our purposes

here today,I have of necessity been more selective than the subject deserves.

In order to spare us all some tedium, I omitted many of them which in fact,

do, in some degree, have an effect upon planning for use of rural private

lands.

Included in this category ore laws which grant general authority to govern-

mental agencies to perform certain governmental services. Examples of this

type of law are those granting to the statehighway commission and counties

the power to build roads; the park and recreation commission the authority

to create a state park or recreational facility; the university board of

regents he power to establish a branch, community college; and the corrections

board tobuild a new women's facility.

By omitting them, I don't intend to imply their lack of importance to the

land use planning process. Certainly, we all know that selection of a site

for an interstate or primary highway, a state park facility, a university

24



campus or a correctional institution can and does have a significant
impact on land use planning for the adjoining lands. Construction of
a highway permits commercial,; residential and industrial development
nearby.. Purchase of a state foreit recreational site does tend to
discourage commercial development, but on the,: other hand it may stimulate
second home dArelopment and forest-related commerce and industry.

For reasons more of time rather than importance, I also omitted that
category of recent legislation which can be \generally classified_ under
the term "environmental." For the most part those laws impadt upon 7
vindustrial operations and development rather than upon the joodividual
rural land owner. For example, the Coal Surface Mining Actwhile
having. specific land use plahning application in terms of land restoration
requirements, does pertain only to strip mining operations. In like manner,
the =Fill land owner is little affected by environmental improvement beard
or agency regulations pertaining to air quality standards.

I am using the term "affect" as 4t applies toiland use planning to mean
those laws which: (1) pertain to the land Use planning structure and
process itself; and (2) provide some identifiable direct control over the
private use of rural land, thereby, necessarily, affecting the plarining- .

'process for such land.

gr.

Finally, I would perhaps unnecessarily remind you that the existenee of a
law between the green covers of the New Mexico Statutes, 1953, Compilation,
doesn't necessarily indicate an operative program. Many of these laws stand
like dead, dusty statues -- memorials to a goal no longer deemed'eemed Important.
Others remain ticking like time bombs waiting only to be exploded into action
by an aggresive administrator, operational funds or both.

For many reasons, I am not going to attempt to evaluate the operational or
non-operational status of these laws, nor their effectiveness in land use
planning today. That task must wait upon another time.

Planning Laws

First, let's look at those laws in New MeXico pertaining'to land use planr
ning itself. Here, we find a surprising number enacted over a considerable
period of time, for a variety of reasons. For thp-reason, it is not sur-
-prising that they do not present a portrait ofa coordinated and comprehensive
land use planning effort. Nonetheless, the statutory picture for planning
is anything but bleak.

State Planning

At the state level we find the State Planning Act makes a broad verbal gesture.
toward laftd use planning (Sections 4-20-3 NMSA 1953, et seq.).

6

This law; enaoted in 1959, envisions a,state planning office concerned
/

primarily th planning. One of its specific functions is to "cooperate

25,
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with And provide planning assistance and advice to local governments
and planning' agencies. This includes; Sut is not limited to, surveys;'
land=use studies,°urbatyrenewal plans, technical services and other
planning work" (4-20=3).

I j

The state planning office is also permitted to provide planning assistance,
to Indian tribal goveihments and nonlrofit entities "having for their
purposes local, regional or community betterment" (4-20-3.1)1 In. this
connection,,the pl4nning office'is'permitted enter into- contracts and
agreements with the.tribal governments or the ntn-profit entities and the,
federal government, with respect to the participation in federal aid for
planning programs tr,,assistan e. Also in the planning area, the Afice
is required to prepare, mainta and keep up. to date a comprehensive plan
for the development of outdoor re reation resources of the state (4-20-3).

Natural Resources Conservation District Plannim

We go all the way back to 1937 for the origin of a,law (quite familiar to.
most of you hese) that provides for land use planning in-tonnection with
the work of nAural resource conservation districts (you will remember
that originally they were called conservation districts," then later;
"soil and water conservation districts ").

The land use, planning aspects of these taws is inherent in the overall
. statutory objective and goals of natural resource conservation. The guide-
lines for the creation of local districts specifically require evaluation
of "the prevailing land use praCtices" (45- 5 -48). In establishing the
general poWers of districts, Fhe guidelines permit development of 'compre-
hensive plans for natural resource conservation and development, including
detailed implementation procedures and plans for "land-use changes" (45 -5-
59).

At the state level, there is a requirement that the natural resources
conservation commission, 'upon request and within budget limitations,
provide land dse planning assistance in the areas of terrain management
consisting of flood control, drainage, erosion and measures required for
adapting proposed development to existing soil characteristics and
topography" (45-5-47.A).

An interesting historical sidelight of this law is the fact that from 1937
to 1961 it provided that soil conservation districts in New Mexico had the
power to adopt and enforce land use regulations governing the use of lands
within their district in the interest of conserving soil and soil resources
(45-5-10). The 1961 legislature repealed this authority as the request of
the state'sail and water conservation committee.

Regional Planning

Most comprehensive of all the planning laws, in terms of land use, is the
Regional Planning Act (14-57-1 et seq.). Enacted in 1967 it permits two
or more cities, two or more adjacent counties,-or one or more counties and
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a municipality% to establish-VI regional planning commission. The
counties or cities can delegate to the Commission any.or all a their
respective planning 'powers and functions (14-57-2).

When created, a regional planning commission is required to pieparie a
.plan or plans for the development Of .thp region.as a whole, is pl n
must be based on studied of physical,-social, economic and go rnmen 1
conditions--and trends: This plan should at the coordinated deve p-
mat of the region. Among other things it mitt include: (1) a statement
of the objectives, standa wkihd principles ought to be expressed in the
plan; (2) recommendations,for the most desirable pattern and intensity
of general land use within the region in the 11411t of the best available
information concerning: a. natural. environmental facEors, b. the present
and prospective economic and demographic bases of itie region, and c. the
relation of land use within the region po land ut:le in*the adjoining regio
(3) recommendations for thegeneral cirlculaiion pattern for the region,
including land, water and air transportation and communication facilities,
whether used for movement within the region, or to and from adjoining,
areas; and (4) recommendations . concerning the need andtproposed general
location of public and private works and facilities Which, by reasox* of
their function, size, extent, or for any other causeg,are regional, as
distinguished from a purely local orcern (14-57-5).

SUM! proponents of a comprehensive land use plAning bill could do worse
than to re-read this piece of legislation. Almost ten years old, I 'think
it is surprisingly contemporary and unusually broad concept,. scope and
purpose.

This act also provides for extensive planning assistance to
4

governmenis,
agencies, educational institutions and private organizations,,and more
importantly, for the coordination of their research.

The regional planning commission is also required by the act to receive
and review for compatibility with its own regional plans - -all proposed
comprehensive land use, circulation and public facility plans and ,projects.
This includes zoning and subdivision regulations, official maps and local
government building codes within its regional area. After reviewing these
plans and codes, the commission is required to make recommendations"for
their modification where necessary to achieve compatibility with its own
plan (14-57-5).

The comprehensive regional plan must be approved by the commission after
public hearing. It is then certified to all local governments in the
region. This includes special districts. The parties to the regional
planning agreement are then the constituent agencies for implementing
the plan (14-576). 0

More recent in origin is the Planning District Act. This law was passed
in 1973 and is primarily for the purpose of providing state grant-in-aid
assistance to designated planning and development districts (15-59-2).
This law in effect acknowledges by statute the existence of seven districts
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previously created by an executive order of the governor,
terms the act,is not supposed to cbnfliCt with the status
development districts, regional and metropolitan' planning
or-councils of governments created heretofore under the Re
Planning Actor the. Joint Powers Agreement Acr(15-59-3).

t

Incidentally, the Planning DistriCt Act is the only place
find statutory referenCe to the councils of goverment.

Powers reement Act

e the Joint Powers Agreement*Adt was mentioned, I' think this is the

pl e for some comment on that very useful law., The act (4-22.1 through
4-22-7) was passed back in'1961.' It is the essence of pragmatism. It .

perMitb two or more public agencies to.enter into ad agreement to jointly
exercise any powereommod'to the amtracting.parties. A public agency .

is defined as the federal gomeynment, state government, the goverfiment of
an adjoining state, county, municipality, public corporation or public
district of the state, a school district or a state educational institution.

Under its proVisions, a county and abonicipality, or two, or more Counties,.,

,or any Combination of. governments all hthing the authority to exercise'? .

the same power such as zoning or land use plannipg for example, can by

agreement jointly exercise this power. In this manner there can be a

unif ity'of regulation and enforcement throughoutthrea of the 4

jurisdictions,concerned.

As I intimated before, it's a very handy'device fOr bypassing obttiruciions

created by an inflexible government structure,

By its own
of economic
commissidni
gionil

that r can

County Planning

Although municipalities have enjoyed the authority by state: law to
create a planding commission since 1947 (Laws 1947, Chapter 204), it

was not until 20 'years later that counties achieved the same right. In

1967 the legislature passed a law permitting any coUnty,co set up a
planning commission appointed by the board of county commissioners (15,

58-1). o

These county planning commissions, when created, are equipped with the

same general planning powers as are their counterparts in municipalities.

By law, they have the ultimate goal of achieving a "coordinated, adjusted

and harmolgous development of the county to beet promote health, safety,

'morals, after, convenience, prosperity or 'the general welfare as well as

efficiency and economy in X1the primess of deVelopment" 5-58-2).

The jurisdiction of the county planning coniiiiission is oddly enough not

set forth in that chapter of the compilation pertaining to counties but'

rather in the Municipal Code (we suspect the reason from the following).
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County planning ju diction,is exclusive within the boundaries of
the county, almost. d -d' not extend to that area lying within the
planning and platting ju t an of municipalities (15-58-.3; 14718-

.5). Under'-the Municipal Code the planning and platting jurisdiction
of a Mhnicipality includes the corporate limits of the city and extends
five miles out into county territory from the boundary of any munici-
pality having a pOpulation of 254.00 or more, and three miles into it
frai the boundary of a4y municipality having a population of less, than
25,000 (14-18-5). We-shall see more of the effect of this extrat
territorial concept when we get to the subject of Zoning.

In concluding.thid portion relating toplanning laws of New Mexico which
affect land use planning in rural areas, I would like to mention'that
part of the Municipal Code (14-18-9)* which require the municipal planning
commission to adopt a master plan for the physical development of that
area, five or three miles out from the municipal boundary, described as
the "planning and platting jurisdiction of the municipality." At the
time such master plan is made, this area could conceivably'be mostly rural
in character, While land use plan would be urban oriented.

Laws Controlling Land,USe

ew Mexico laws which "affect" land use planning by control or regulation
of land. use in rural areas are even more numerous than those planning.laws
previously discussed. As a rule, however, the.regillatory laws are usually
more oriented to specific problems and are therefore of limited, application.
Nefierthelesa, within the boundaries of `their applicabiiitY, they _must bt a
cbns deration in any rural land use planning effort.

Tz

Zoning

Foremost among the kindof law I am talking about are those statutes
conferring zoning authority upon the various levels of government. Zoning,
as you well know, is one of the most,common and oldest devices for regulating
the use of land, althougb_most certainly not the only device, nor nectessarily
the best.

4

New Mexico was among the 45 states which rushed to provide municipal zoning
enabling legislation the year fEillowing the 1926 landmark decision of the
United States Supreme Court which upheld the legality of zoning laws (Euclid
v. Ambler Realty Co., 272 U.S. 365, 71 L.Ed. 303).

The law enacted by New Mexico applied only to municipalities, and the
zoning authority applied only to that area within the corporate municipal
boundaries.

This basic zoning power rematned.untouched in our law until 1959. In. that

year, the legislature gave zoning to counties, provided there was a muni-
cipality in that county with a population of more than 25,000.
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Four years later the legislature alsolave Los Alamos County the power
to zone (that county having no municipality within its borders).

When th legislature- adopted the Municipal Code in 1965, it also provided

zoning-acKhority for all counties.

According to the 1959 and 1965 acts, county zoning jurisdiction extended
to any portion of the county that was not within the boundaries of the

municipality (14-20-2). The following year (1966), however, legislation
established, for the first time in this state, the concept of extra- -

territorial zoning jurisdiction for municipalities. Instead of restricting
the zoning power of municipalities to their' corporate boundaries, the new
law extended it to the subdividing and plhtting jurisdiction of:the city,

which you will remember is five miles from the boundary of a municipality
having 25,000 or more people, and three miles'from the boundary of a
municipality having less than 25,000 (Lewd 1966, Chapter 64, Section-7).
Of cOurse,.the other side ofthe coin of this, action was that.county xon
jurisdiction was diminished in applicable cases by five oi three miles.

Unfavorable reaction to. this law by same counties was practically simultaneous

with its enactment. I know of one instance where it cost an innocent legisa
lator hislegislative career in the following election.

P

In the following legislativ session (1967) this extra-territorial absolutism
was partially diluted by itting the county to be represented on a joint

city-county extra-territ ial zoning.cdmmissiom This commission is empowered

to approve or reject al extra-territorial zoning ordinances adopted.by the

municipality (14-2P-2.1

It is true that by 1967 it would seem that all counties had been given
statutory authority to zone land within their jurisdiction. As an actual

fact, however, only A claim and.H class (anelater B class) counties had
any clear zoning power because they had unlimited ordinance-making powers.
A prevailing interpretation of the law held that to.exercise zoning powers,
the county must also possess ordinance-making powers. *though this

itwas perhaps unnecessarily technical and open to question, t

nevertheless cast a shadow upon the zoning authority of thoer class counties

not havilg unlimited ordinance-making powers.

In any evert, the 1975 legislature removed this shad n it. granted to

all counties the same powers that are granted to mu icipalitiEso except for

those that are inconsistent with the cOnstitution41.1imitationston counties
o (15-36A-1). Specifically included in this grant is the ordinance-making

power. This new law also provides that county ordinances adopted pursuant
to it are effective within the boundarjees of the.county, including privately

wed land oxtland owned...by the United States. They are not effective, however,

within the limits of any incorporated municipality'(15-36A-2). ill° mention is

made in this 1975 law of the extraterritorial zoning jurisdiction of munici-

palities.
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There is in the Municipal Code another special provision pertaining to
county zoning. This provision is called the "Special Zoning District
Act." It allows a special zAing district to be Created within the county
when: A. there are at least 150 single family dwellings within the area;
B. at least 51% of the registered electors' residing in the area sign a
Petition asking for the creation of a district;.and C. the signed petition
along with a plat of the district is filed with the county'clere(14-20-16).

There are no square -mile. restrictions in this law on the size of'the
district.

A five-man zoning commission can be established which has the power to
regulate: 1),the height, number of stories and size of buildings and
structures in the district; 21 the size of yards, courts and other open
spaces; 3) the density of population; 4) the location and use of buildings
and structures;.and 5) the use of lands for trade, industry, residence,
or other pUrposes (14-20-17; 14-20-19).

I am curious about whether this zoning law has e&er been used.
),

Flood Plain Control

Federal prelisure caused the 1975 legislature to enact a law that gives
to counties and municipalities the authority to designate and regulate
by ordinance flood plain areas having special flood or mudslide hazards
(Laws 1975, Chapter 14).

Under its terms counties and municipalities can prescribe standards for
constructingr installing or repairing buildings under a special permit
system within such4designated area. These governments may also review" ,

subdivision proposals for this area to assure that: A. they are Consistent(
wit1'the need to minimize flood damages; B. all public utilities and sewer,
gas, water and electrical facilities arid sy#tems are designed to minimize
flood damage; and C. adequacp drainage is provided so'as to reduce exposure
to flood damage hazards.

Counties can alsp require new or replacement water supply systems or
sanitary seqkge systems within the designated hazard area.

6

Enforcement is by an approved Inspector pufsuant to the Construction
Industries Licensing.Act (14-17-5.1).

Any ordinance adopted by the county or city must:conforii to the minimum..

'standards prescribed by Federr Insurance Administrati9n Regulation No. 1910.

Subdivision Act /

.. i
,

A major land use control by counties wasconferred by the 1973 New Mexico
Subdivision Act (70-5 -1 et seq.). AIN

),
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This law required all counties to adopt regulations setting forth
the county's requirements for: A. enough water for subdivision use;

B. water of an acceptable quality. for subdivision use; C. liquid'

waste disposal; D. solid waste dispOsal; E. sufficient and adequate

roads; F. terrain management; G. specific information to"be contained
in the subdivider's disclosure statement; H. reasonable fees; I. summary
procedures; and J. any other matters relating to sybfivisions which the '

board of county commissioners feels is necessary to ensure that develop-

ment is well planned, giving consideration to population density in the

area (70-5-9).

Appropriate state agencies are required to provide guidelines and
information, as requested, to the counties.

All 32 countie% have adopted regulations under this 1973 law pertaining
to Control of subdivisions.

Airport Zoning

The lives and property of persons living in the territory adjacent to
the airport as wel). as the u of the airport itself are the concern

of a special airport zoning ound in Sections 44-2-11 and 44-2-12

of the 1953 Compilation of New Mexico Statutes. This law applies where

an airport is owned by one political subdivision and any part of it,

including the flight approach, extends into the territory of any other

subdivision. It authorizes the creation of a joint airport zoning

board. This board is vested with all the powers of a board created under
the Municipal Airport Zoning Law (14-40-14 through 14- 40-24).

The Municipal Airport Zoning Law permits both municipalities and counties

tb adopt and enforce airport zoning regulations. This is to be accomplished

by dividing the area into zones and specifying the land uses permitted
within each zone, as well as the height of structures and trees (1440-18).

Non-conforming uses are permitted if they existed at the time of the

adoption of the airport zoning ordinance. The act also establishes a

pdrmit systelkfor variances (14-40-19)

In addition to their authority to zone, the county or municipality is

\ empowered to remove, eliminate or relbcate any structure or object

located adjacent to the landing field that is deemed a hazard to the

efficient and safe use of the airport. The county and city can also

acquire all necessary lands or rights-of-way and easements over lands

incidental to such removal upon payment of the owner (14-40-23).

Scenic Zoning

Two othet zoning laws for counties and municipalities may-have some

implications for the rural land owner under special and limited circum-

stances. ,They are the Historic District-Act and the Scenic Highway

Zoning Act.



The Historic District Act wan enacted in 1961. It provides that...any

county or municipality can adopt and enforce zoning ordinances that
designate cerakin areas-as historical areas. In the interest of pre-

., serving.and protecting these designated areas, the. zoning ordinance
can regulate the/erection,,alteration and destruction of exterior features
of buildings and other structures that are subject to public view from
any public street or other public place (14-21-3).

The Scenic Highway Zoning Act was enacted in 1973. rIt also has limited
application. However, the rural land owner, owning land within 500 feet
of the right-of-way of any highway designated as a scenic highwayzone, 0 .

could have his use of and planniwfor this land very much restricted.
The law'permits the legislatureAo designate by joint memorial ahy
highway as a scenic road. Oncq designated, the board of county commissioners
Is empowered to create a scenic highway zone covering 500 feet on either
side of the highway right-of-way (55-14-4; 55- 14 -8).

a

Once the scenic highway zone is- established, the county commissioners are
vested with all the powers of a municipal zoning authority with regard to
the control and use of real property, buildings and structures located
within the zone (55-14-9).

e
The Highway Beautification Act, passed in 1966, has much the same intent
as the Scenic Highway Zoning Act. The state highway commission is given
control of outdoor advertising located within 660 feet of the nearest edge
of a primary or interstate highway right-of-way,,(55=11-4).

This act also requires the licensing of junkyards located within 1,000 feet
of the nearest edge of right-of-way of those types of. highways. In addition,
the commission can require the screening, relocation, rvmoval or condemnation
of the junkyard or the junk. Irnli need junkyards can be removed or disposed
of at the owner's expense (55-11-9

''Cultural Properties

The 1969 legislature enacted the Cultural Properties Act to regulate field
archeology on privately osned lands and to preserve property of cultural
worth in the state. -

A cultural properties commissionat the s4tte level is given the power to
pursue a number of alternatives vikth respect to cultural property on private
lands which is deemed worthy of preservation. The commission may: A. provide
technical assistance to the owner who is willing to restore, preserve and
maintain the cultural property; B. acquire the property or an easement or
any other right therein°by gift or purchase; C. advise the county (or munici-
pality) to zone the property as a historic area under the HistoriG District
Act; Ti. advise the purchase or use of eminent domain by the county (or munici-
pality) to obtain control of the property, in accordance with the Historic
District Act; and E. have the state acquirb the property under its own eminent
domain powers (4,-27-12) .

' \
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Taxation

The Cultural Prpperties Act also encourages restoration and preservation
of cultdral properties by theprivate owner, through dtax exemption for
that portion of the property registered as worthy-of preseivation (4-27.4
The exemption, being statutory, may have constitutional problems:, unlike
New Mexico's "Green Belt" law in the Property Tax Code (72.-29-9). 1

The "Gleen Belt" provision is designed to protect the value of land used
primarily for agricultural purposes. It does so by permittingia valuation
based on production, from such land rather fhan market value whittimay exist
for surrounding lands having ddifferent use By permitting a different
valuation,. two specific land use goals may intentionally or unintentionally
result: c(1) the preservation of the productive status of agricultural land,
and (2) retention of open space in an otherwise urban area.

The burden of demonstrating primary agricultural use is on the (miner fhe

land, and he must produce evidence of bona fide agricultural use for the
year preceding the year in which application is made to the county assessor
for the "Green Belt" valuation:_

Conclusion

At the beginning of this speech I said that there were a good many more laws
on the books which affect land use planning than we had time to discuss.

Certainly our eWater law with its doctrine of prior appropriation as measured
by beneficial use is a most pgwerful factor in determining the use of land
and the planning.with'respect thereto. Any further comment on the importance,
of water to land use planning,-to this or any other group in New Mexico, is

unnecessary. Sufficient to say it could probably be (and probably has been)
the key topic' of an entire land use symposium.

Practically nothing has been said about the effect of laws on land use
planning that create a variety and number of limited-purpose governments
known as special districts or dependenedistricts. There can be littl.*
doubt-that they do significantly affect the land use planning of a person
whose lands are situated within and are subject to the authority of one of

these districts. I speak here of such districts as irrigation, drainage,
water add.sanitation, conservancy, and wind erosion.

I do think that fram this cursory survey we can conclude that New Mexico has
a great number and variety of laws on the books which have implications for

ruial land use planning. Apart from some of the planning laws, however, most
of them srevin the nature of special controls or limitations upon the use of
'lands under certain circumstances. They do have a potential for affecting

a rural land use plan. In other words, they pose considerations and perhaps
obstacles which the land4use-planner must work with, around or through.

With respect to the planning laws themselves, we have seen that there is
at least planning authority for all levels of government, even though

34



individual laws have varying degrees of comprehensiveness. Collectively
they do not reflect an overall coordinated approach to land.use planning.
Despite this shortcoming, however, they do provide at least the bagic
tools and procedures for a land use planning program, especially at the
regional level.

f
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AN. ASSESSMENT OF SOME ADVANTAGES. AND. DISADVANTAGES OF CURRENT TECHNIQUES
IN LAND-USE PLANNING AND CONTROL

Presented By

Norman Wengert

Norman Wengert is Professor of Political Science at Colorado State Unive sity
in Fort Collins,'Colorado, and a member of the Wisconsin Bar. a

.* * * * * * * * * *

Almost threeyearip ago at a conference on national land usepolicy. sponsor
by the Soil Conservation Society of AmerUa,-letated:

"In the decade of the seventies, the regulation and control of the-
land use will be extended beyond anything we have experienced.in
this field to ddte. The signs of change are everywhere apparent
- if we will but read them. At the same time, the changes, which
seem to me to be inevitable, will not occur without considerable
_controversy, conflict,- and political struggle. At the center of.
the controversy,,pn the one hand, will be the owners of. rural
land -- farmers, ranchers, land developers, and speculators -- and,
on the other hand, a more diverse, essentially urban-oriented group
of conservationists, environmentalists, planners, and others who
are responding to a need to preserve and restore outdoor landscapes
and rural countrysides. Behind the.emerging controversy are strong
divergent values with respect to what constitutes a quality environ-
ment and a satisfying way of life. But to a large extent, the con-
troversy will center on two very practical questions: (1) Can pri-
vate land use be controlled for public behefits and purposes; and
(2) Does the owner of open or rural land have a right to a monetary
profit, not simply from the productivity of his land and his mana-
gerial inputs but from the unearned increments due to fortuitous
location and population growth or movement (urbanization)?"

The quoted statement is as valid today as it was three years ago. Change

continues to be a major aspect of land use policy, whether one examines
the legislative situation, judicial decisions, or proposals of executive
agendies at federal, state, and local levels. And land use planning and
control p(2,1.cy remains a,major issue of public controversy.

My topic today is concerned not so much with the grand picture*of planning

and land use control, but rather with assessing some current techniques in

land use planning. I will summarize these rather briefly in the expectation
that you will raise questions about those in which you are most. interested.

Zoning and Subdivision Control

'
A

.
.

Zoning and subdivision Control remain basic tools for land use plan imple-

mentation, but even the way in which these techniques are used has been

changing.

741

ing and subdivision control as well as local planning, were
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urban problems include subdivision development where leap frogging and scat-
teration of subdivisions has been'particularly apparent and is generally con-
sidered undesirable. Similarly, the growth of urban housing and business
along highways, designated strip cities, are often considered as undesirable.
UTban sprawl, which includes both scatteration and low density development,
is often criticized particuratly-beeause-oftiag_socialcosts associated with
it. Land development for urban purposes, of course, has-housing as its pri-
mary objective. While most surveys still indicate that the American dream
is the detached single family home surrounded with a substantial amount of
land, present-day housing costs are said to exclilde 80 percent of the pop-
ulation. It is in this context that mobile home developMent becomes an
importadlt factor.

In nonurban areas land use problems become considerably Are complex. Of
increasing concern in the last three or tour years has been the question of
preserving prime agricultural lands. This concern tends to be based upon
a desire to protect the base for food production, but also on the desire to
preserve agriculture as an effective way (3f life, and to keep job.and other
economic opportunities associated with farm enterprise. Preservation of open
space and attractive rural landscapes benefit people living in rural areas,
but most of the interest in the subject tends to be-urban based. Similarly,
the interest in the development of second homes and of recreation areas, as
for skiing, tends also to be urban based, but the positive and negative im-
pacts of these,developments is felt in rural or nonurban communities.

Both the urban and the nonurban situations raise concerns for patterns and
'quality of development. In some places tha!developer is considered an
essential member of the community but in others he is looked,at with sus-
picion, particularly since rates of bankruptcy among certain(kinds of de-
velopers increased dramatically in the last 18 months.

t,

Problems of water and sanitary facAlities may be involved in both urban
and nonurban areas. In any case, a major element in the demand for more
effective planning and land use control is the heed for changes in response
to growth. To put it another way, land use problems are most acute where
growth rates ard'high, most growth representing expansion of urban populations
requiring new housing and related public facilities; including shopping
centers, utilities, roads, ant schools.

Growth Management and Development Timing

"Growth Management" or "Development Timing" are becoming popular concepts
for designating a variety of approaches to urban generated and urban related
land use problems. Basically, proposals for growth management rests on an
assumption that the rate, the density, and the location of residential growth
in urban areas must be slowed down and directed in accordance with speci-
fically identified community interests, Ideally, growth management should
not be separated from a larger concern for development management since
growth opf a community is not unrelated to the economic opportunities which
the community seems to offer. Most typically, however, growth management
is defined simply in terms of regulating the conversion of rural lands to
urban needs. Development management, on the other hand, addresses not only
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products of urban growth in the 1920's... At that time, the U.S. Department
of Commerce, under the leadership of its:Secretary, Herbert Hoover, proposed,
first, a model zoning law and, a year:or two later, a model planning act.
Because of the real estate boom of the 1920's, most.states felt *the need for
land use controls, even as these needs are apparent today under similar land
boom situation. The major difference., perhaps, was that in the 1920's zoning
and planning were often sponsored by real estate interests. A34 the reason
is quite apparent. Zoning, as initially conceived, was desigied to organize
the land market. It sought to protect individual economic interest in par-,
ticular pieces of land from encroachment by incompatible uses which might
depreciate value. Avoidances of nuisances and a desire for homogenous
neighborhoods were primary goals.

t

The original model zoning act, adopted by most states, provided that the ap-
plication of zoning ordinances was to be "in accordance with" the master or
comprehensive plan. In theory, zoning was to be a technique for implementing
goals and policy statements incorporated in the master or comprehensive plan.
But in fact, zoning went ahead on. its own, and the courts did not insist that
application of zoning regulations be preceeded by a comprehensive plan. In
retroppect, many commentators have expregsed the view that this was a major
deficiency in.the approach to land use in the 1920's. Among other things,
it contributed to a situation in which comprehensives plans were often not
prepared, or if they were prepared, they were regarded as "pie-inithe-sky"
dreams rather than basic policy statements tole implemented by local govern-
ment decisions.

One of the,changes which is occurring, and which is likely to affect all
planning eventually, is the, re-emphasis on the need for a comprehensive plan
to preceed1zoning and other land use controls. Another development, typified
by the Oregon Fasano decision fFasano v. Board of County Commissioners, 507
p.2d 23 (Ore. 1973) 7% involves construing zoning changes as quasi-judicial
with. rather significant consequences for procedure, raising conflict of in-
terest questions and burden of proof issues, as well as delimiting the kinds
of facts to be presented to sustain a rezoning.

Perceptions of Land Use Problems

While thoSe most vociferous in their opposition to any land use control may
tend to interpret proposals for control as subversive of basic American
traditions and institutions, I think we must recognize that many proposals
for more extensive land use planning and control,3and particularly proposals
for involving innovative techniques, reflect widely held perceptions of many
people as to the nature of a range of land use problems confronting our
society. A brief summary ,of some of those perceived problems provides an
appropriate background for considering the variety of proposals for dealing

with them.

In looking at land use problems as well as solutions, it is probably useful
to distinguish between those which are urban related or urban instigated
and directly involve urbahization and urban growth and those which concern
open spaces, preservation of agricultural land, and outdoor recreation.

38

4 5



the problems associated wi conversion of' rural land.for urban'needs but
also questions of central.c ties, of older.suburban areas, and of the larger
region of which a community may be part. Development management seeks re-
lationships to the larger universe of which a community is part, whereas
growth management tends to be introvertive in its concern for the growth
problems of a particular community, and as will be suggested later, herein

1- may lie difficult constitutional problems.

0 Among factors leading to a consideration of growth management are situations
in which developMent of new lands (subdivisions) exceeds administrative or
fiscal capacity of the'local government in the face of rising costs and
associated lag in the provision of adequate services. Another strong ra-
tionale for growth management is the desire amoni some communities to pro-
tect a way of life, often to remain small and rural, rather than being
gobbled up by a highly urb zed area. Sometimes a concern for environ-
mental damage and for t rela onship of growth'to the natural environment
may be reflected in growth manageMent plans. Related to this latter concern
Is that focusing on the loss of pfoductive lands in agriculture, forestry,
and perhaps in minerals. Growth management may also be motivated by a de-
sire to adjust growth to available water and energy supplies. Ih summary,
some would say that growth management deals with the management of change,
seeking to direct forces of change to achieve community, interests and
objectives.

Let me now turn to examine some of the developed techniques for growth
management.

Mbrhtoria on Development

In some situations, where' growth has clearly(outrun the capacity of a commun-
ity to manage it, a moratorium on housing starts on new subdivisions
has sometimes been declared. Most frequently this is used where
sanitary facilities.lag behind development. In any case, the moratorium
tends to be an emergency device, subject to rather severe legal limitations
as to the period of time.for which it may be utilized. Sometimes a mora-
torium on development may be declared as an interim control while planning
is proceeding. Since the development of a master plan may take sdveral
years; and since that plan may shape development in the fut re, courts in
some states have allowed moratoria to minimize the problem of subsequent
nonconforming uses. Sometimes. where a moratorium is used, rovisions are
included for ad hoc case-by-case consideration of developmen requests.

Phased Growth

Phased growth is a major characteristic of vio.t growth management proposals.
Its central focus is the desire to slow theirete of residential growth.
Pressures for phased growth develop particularly in communities where growt
rates have been exponential, often outrunning the fiscal and organization
ability of the community to provide the necessary infra structure. It s_ould
be noted, in passing, that often this inability reflects institutional and
temporary deficiencies rather than basic long term problems. Too often
racial prejudice, economic discrimination against low income classes, and
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a hostility to.newcomgrs%has been involved. Sometimes proponents of phased
growth seem to be saying "Now that I am here, no one else should be admitted:".
In this connection, for instance, it should be noted that from the point of
view of the larger community (the region), the state or the nation, costs to
provide education and most infra'structure fadilities will occur no matter
where the families may live or the growth occurs, and so attempts to keep
people out of a particular community 'may in fact reflect an unwillingness to
absorb a "fair share" of national, state, or regional' growth. The "fair
share" problem is particularly related to so-called exclusionary zoning
which will be discussed further below. Some communities have deliberately
sought to retain their small-town character'in the face of urbanization all
around them. In some instances (e.g. Pennsylvania and New Jersey) courts
have rejected this as a proper community goal.

Techniques for Controlling Growth

The most_pbvious technique is that of setting population limits, either in
terms of a total, as was proposed for Boulder, Colorado, some years ago,
or in terms of the number of new dwelling units to be permitted each year.
Four 13ortant cases come to mind in this connection. One is the Ramapo
Case" New York /Golden v. Planning Board.of Ramapo, 20NY 2d 359, 295 N.E.
2d 29 334 N.Y.S. 2d 138 (1972)/, another is the Petaluma Case in Califor-
nia / onit. Ind. Association v. City of Petaluma, 375 F. Supp 574 (1970;
reversed on appeal, 4th Cir. (No citation)/, a thifd is the Mt. Laurel Case
in New Jersey /Southern Burlington County NAACP v. Twp. of Mt. Laurel, 67
N.J. 151,_336 A.2d 713 (1975j/, and a fourth is the Sanbornton Case in New
England /Steel Hill Development, Inc., v. Town of Sanbornton, 469 F. 2d 956
(1st Cir. 1972)/. Time permitting, each of these cases deserves a brief
comment.

Exclusionary and Inclusionary'Zoning

The courts have been particularly firm in decidinethat land use controls
which exclude what is called al "fair share" of poor and minority housing
violate constitutional principles. At the same time, unless a community
is itself deeply involved in the construction pf housing, it \can be dif.,
ficult to develop inclusionariprograms. It is in this context of ex-
clusion, for example, that the effect of any kind of land use controls on
the price of land must be considered. Since there is reason eo believe
that most controls have the effect of increasing the price of land, and
thus may run counter to even a sincere interest to provide housing for
low and moderate income groups.

Jurisdictional Limits

One of the most difficult problems for many communities arises from the
fact they have no extraterritorial jurisdiction and are not able tip in-
fluence what happens outside city limits except by means of first annexing

an area. Annexation statutesivary from state to state. In some, the pro-
cess is rather simple, but in others it can be very difficult. This means

that responsibility for land use planning and ctntrol may fall on the next

level of government, usually the county. But counties have authority to
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only do those things which are authorized by state legislation, except in
the few situations where county home rule may have been authorized. Not
all states have given county governing bodies,the full and necessary au-
thority for effective lan0 use control in theVicinity of urban. communities.
Moreover, from a political point of view, county governing bodies have dif-
ferent constituencies and are concerned with 'a different hierarchy of pro-
blems, so that they may often not be interested in confronting problems,
so that they may often not be interested in confronting problems of urban
growth in the same way that the cities are likely to.

Land Banking

In several Canadian provinces, in Australia, and in Sweden, "land banking"
is an important. adjunct of the planning and land use control process. In
its simplest form, land banking simply means that government purchases land
for later use in accordance with along range master plan. When the land
is ready to be used it may be leased or sold to private owners. In the
meantime, howler, the government has control of the land by virtue of its
title and ma rent it out for temporary uses. Several countries have
adopted novel approaches to valuation of land to be put into the "land bank".

Development Rights

Two basic types of development. rights are currently being discussed. The
first type involves the purchase of development rights by a governmental
unit, leaving. the land owner with certain limited rights. Thus in Con-
necticut and Suffolk County, New York, it is presently being prbposed that
the state in.the one case and the county in the other purchase all rights to
development of certain lands, leaving only agricultural use rights in the
hands of owners. Development rights thus are analogous to resulting in
certain covenants running with the land. Similar approaches are being
considered in New Jersey and Maryland. The major limitation of this ap-
proach to land use control is, of course, that of fiscal capacity. Ihave
not seen any estimates of the possible cost of this technique, if it were
to be used to preserve particular uses around the borders of major cities,
but it is to be noted that the Connecticut proposal to preserve less than
16 percent of the area of the state involves an estimated cost of $500
.million ($1,000 to $1,500 per acre) and in Suffolk County, the sponsors
of the purchase program are talking, in terms'of $4,000 to $6;000 per acre
for a County total of about $120,000,000.

An imaginative proposal has been made to establish transferrable develop-
ment rights systems, which, it is thought, would involve little or no
public funding, although in some proposals a residual public land banking
funbtion is recognized. To my knowledge, this approach has had very little
experimental development, and it is not at all clear that it will work as
proposed.

Federal Programs

This paper would not be complete if it did not recognize that some of the
more drastic effects on land use may originate from environmental programs

41 10

48



concerned with energy, water, air,. and. other major resources. .Both the

Air Quality Act of 19N and the Water Pollution Control Act Amendments of
1972 recognize that these two major environmental problems have their
origins in land use patterns. A Federal Court 'has ruled that Section 208
"area-wide waste treatment plans" must be developed for the entire area of
each state. --Similarly, it has been charged 'Oat our inefficient use of land
in the suburban areas of major cities accounts for the waste of substantial
quantities of energy. Thus anyone considering trends in land use planning.
must take into account the way in which these.federally dominated programs

influencenfluence state and local actions,,which in turn may impinge on land
use.

Preserving Agricultural Land and Open Spaces

Preservation of open spaces can be secured by a variety of acquisition
techniques ranging from eminent domain and fee simple purchases through
land banking, less than fee acquisition, leaseholds and compensable regula7
tions: Direct regulation to preserve open space frequently will encounter
the problem of taking without compensdtion. Subject to that constitutional
limitation, however, ten common technique's have been identified as useful
for open space preservation: (1) bonus and incentive zoning; (2) conditional
zoning; (3) contract zoning; (4) density zoning; (5) environmental controls;
(6) mandatory dedications; (7) official mapping; (8) PUD-ordinances; (9)
subdivision regulations; and (10) rural and urban service districts.

The recent emphasis on areas of critical state interest indicate that pro-
tection of such areas as'floodplains, wetlands, coastal zone, and geologic
and other hazard areas is probably within the scope of the general welfare
and health,and safety definitions of police power. This approach designating
areas and activities of critical state interest, although fairly new, appears
to be gaining support for accomplishing a wide range of land use objectives.
Another approach that has been tried in a number of jurisdictions involves
special taxation policies, primarily differential assessments or the taxing
of the use value as against the market value of the land. Nine dtates have
preferential assessment based on use value with no penalties if the uses
are changed. Eighteen states 'have a kind of deferred taxation system with
a kind of penalty or reachback tax assessed at the time use is changed from

the favored use to some other use. And finally, several states have re-
strictive agreements whereby the land owner contracts to use his property in
a particular way for a particular time (California and New York).

Although touted as very significant, studies of differential taxation sys-
tems seem to indicate that they have been less than impressively successful

in preserving land for desired uses. Preservation of agricultural land,
particularly prime land, is becoming a political issue of considerable
importance stemming in part from the concern about world hunger and our
capacity to meet our own needs for food and fiber. Three techniques have

been important in the attempts to preserve prime agricultural land. One of

these is-Iarge lot zoning and limitations on parcelizations, the latter

related t6 subdivision controls.
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A second approach is the designation of agricultural zones which often may
k include a contractual relationship between the land owner and the govern-
) meptal unit. There idA.ittle evidence thatthis approath) if not supported

by the purchase.of development rights, goes very far in preserving prime
agricultural land. Designating certain areas as agriculturally zoned looks
good on maps, but the record indicates that as soon as pressure develops to
allow a variance or to change the zoning, thid usually is permitted. There
are, in addition, some legal-constitutional qUestions as to the ability of
a local govertment to restrict land to agriculture uses by the zoning ,

technique. iw

The differential assessment approach, discussed above, is a third technique
for preserving agriculture, but the record of results .(e.g. in California)
is less than impressive. In the West, a. particular problem arises in con-
nection with the preservation of irrigated land in agricultural use. The
land itself or the water rights, indispensible to continued agricultural
uses may be purchased. In either case, farming is ended. There is some.
reason for concern, moreover, that the loss of irrigated land his severe
consequences for the region in which this loss occurs. In this connection,
the taking of irrigation water for urban uses has been slowed down in Colo-
rado by a recently enacted statute requiring a thorough analysis of alter-
natives and impacts by the local government seeking such water, with ulti-
bate court approval of its action.
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ECONOMIC. IMPLICATIONS OF LAND -USE PLANNINGJA
PRIVATELY OWNED RURAL LANDS

Presented By

'Donald R. Levi

Donald R. Levi is Associate Profedbor of Agricultural Law and Associate
Research Economist, Department of Agricultural Economics and Texas Real
Estate Research Center, Texas A&M University and member of the Texas and
Missouri.BArs.

* * * * * * * * * *

Almost everyone has an opinion about land-use planning. While the bassist of
this opinion may border on ideological beliefs by some, quite often the
basis is the perceived economic impact of land-use planning on an India-
vidual's land holdings.

At the outset it should be noted that land-use planning may have different
effects pn different rural lands. It may cause windfall gains or losses
in value, or may be qeutral in its effect. And these effects may be dif-.
ficult to isolate on a particular tract, because they may also depend on
an owner's personallpusiness and estate planning objectivei,

Land: Private Commodity and Public Resdurce

We start with the basic proposition that land is both a private commodity
and a public resource., While there is public ownership of some land (34%
of U.S. land is owned federally, 6% by state.and local governments') there
are also public resource aspects: of privately owned land. This consists
of the bundle of rights retained by governments when private ownership was
parceled out. These governmental rights may affect land-use control under
fiVe different powers and/or methods as follows:

Public Methods of Land-Use Control

(1) Public spending. Any level of government may spend money in an attempt
to influence land-use patterns, either directly or indirectly. Examples' .

include (1) credit facilities provided through the Farm Credit Administration
which hai encouraged agricultural production and, thus, land use, (2) local
municipal spending on utilities (e:g., sewers) which in turn affects develop-
ment patterns, and (3) VA and FHA insured loans, which encourage construc-
tion and purchaSes of single family residences. Since spending decisions
such as these affect supply and demand for selected types of land susceptible
to certain uses, they also affect the price (value) of land. While the
interaction of supply and demand in the real estate market is simple in con-
cept, many may not have recognized the potential and realized impact of pub-
lic spending on land uses and value.
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Thergiis an additional aspect of the land-use impact of public spending
programs. Since land is an input in the production of all products,
spending Programs which drive.up the price of land, also have the long-run
impact .of driving up product prices. The extent to which this occurs de-
pends on the degree of intepsiveness of land use required in the production
process. Thus, increases in land, prices likely have been important in
driving up prices of new single family residences because land is used
intensively in producing them. Since old homes are readily substitutable,_
for new ones, the effect has been to also increase their value.

L(2) Taxation. From a theoretical standpoint, taxation works in precisely
the opposite fashion from government spending. Tax policy also has been
used to control and provide land use direction: An example is preferential
ad valorem, tax assessments now accorded agricultural land in many states.'
(Call Keith Austin re: New Mexico law on this; atter.)

Since taxes affect business profits, in general property taxes are capi-
talized negatively into land values. For example, a North Carolina study
suggests .2,10% increase in property taxes would lower farmland values by
$7.40 pet

1

acre.

Preferential farmland taxation may also have the effect of decreasing the
supply of land available for development or other purposes, especially
where the.law provides for.substantial "rollback" tax penalties. This
may in turn result in an increase in price in land held for, and sus,-
Hceptible of development. Thus, the purchasers or consumers of.develop-
ment land may bear a large part of the cost of preferential ad valorem
taxation.

(3) Proprietary power. A unit of government can exercise its proprietary
power and enter the private land market in the same manner as any other
buyer. Their justification for exercising this power is to promote the
general welfare of their citizenry. Such proprietary purchases may affect
the use of the trcct purchased, as well as the uses of nearby land.

(4) Eminent domain. Another well-known power of government is to take
private property f,.)r public use, accompanied by just compensation. This
also directly affects the use.of the land taken via condemnation, and in
many instances indirectly affects uses and values of adjacent and nearby

tract's. A classic example is the land-use patterns which have developed
along major highways. Thus, it should be recognized that public agencies
such as highway departments historically have been major land-use "planners".

Under eminent domain, either full title or some, part of title may be

acquired. An example of the latter is an easement. Traditionally ease-

ments have involved such things as access or drainage; a relatively modern
development is the acquisition of scenic easements. Basically, they leave

land in,private ownership, but the scenic easement helps assure that uses
will not arise which are deemed pcompatible with other nearby uses (e.g.,
a public park). The advantages of the easement approach are basically

threefold: (1) they are cheaper to acquire than full ownership,

45

52



(2) relocation of current residents is avoided, and (3) land is not removed
from production.

(5) Police Power. The police power is used.to justify legislation which has
the purpose of protecting'or furthering public health, safety, morals or
Velfare. It is the basis for three major methods of landuse control --,
zoning, subdivision regulations,%and building codes. The argued. legal fiction
is that these directions and resgrictions on land-use do not constitute a
6ompensable "taking" of real property rights, becausie they amount to a
further definition (or redefinition) of rights in land originally retained
by federal and state government (when land was initially transferred to
priliate owners). But it is unquestioned that land-use controls such'as
'zoning sometimes do cause Nindfall gains and losses which substantially
affect property values in many cases.

Zoning initially arose because of a belief-` hat.incompatible land uses in
sum may have more detrimental than beneficial effects on land values. A
tool foriorderly development, zoning ordinances are also alleged to elimi-}
nate much speculation in land. But, in some instances, this elimination.//
of economic speculation may have resulted in the development of political'
speculation, as the ability to influence zoning decisions may have a very
real impact in land values for specific tracts.

Given the assigned topic; a relevant question to ask is, "What, is the effect..
of zoning on rural land uses and values?" This is difficult to answer with
certainty. I ,

v

Zoning would seem to have strongest justification in those areas where
land uses are changing, and where land use conflicts thus arise. This is
likely not the case in much off' rural New. Mexico, so in those areas there
may be more costs than benefits to zoning.

Zoning, though by its nature always a crude tool at'best, is most effectiire
in urban and rural-urban fringe areas, as well as other areas undergoing
rapid changes in-land uses (e.g., rural recreational subdivisions around
lakes, etc.).

.Zoning, subdivision/regulations,and building codes are all alleged by
some to have been used in some instances in a deliberate attempt to exclude
certain classes of-people from specific areas.

Private Land Use Control Methods

The primary private method of affecting land use is under the nuisance
law. A nuisance exists any time one unreasonably interferes with another's
enjoyment of his property, and may involve air, water, solid waste and/or
noise pollution. Nuisance based lawsuits usually are initiated by nearby,
residents. Both the nuisance causing activity and its abatement may have

' substantial effects on land values.

To illustrate; eco ics of size have encouraged the development of large
cattle feedlots. r ile this increased` size has increased profits to malty

4.
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Land Use Categories

Recent Texas research sheds some light on what land uses might be affected .
by a land-use regulatory scheme.,This research was conducted in Chambers
Codhty (near Houston). Professor John Mixon ofthe Bates College of Law,
University of Houston, provided the legal input for this study. Using A
160-acre grid approach in.plugging'in information from 32 deferent sourcesi
Professor MAxon developed four different classes.of.land'use problems.

Class.One Lands

Class One basically embodies consumer protection-type land-use regulations.
It involves those.geographiCai areas that lie in the floodplains, those .

that have serious geological faulting problems, and those that have serious
land subsidence problems. The importance of adding the latter area, of.

. course, is simply the fact that as land subsides it becomes more susceptible
to flooding.

On land classified as Class One by Professor Mixon, it is suggested that the
land use regulators likely would require builders to meet certain performance
standards before they would be permittedto build.. The idea here is qUite
similar to the 100-year floodplain zoning concept discussed previously. That

is, for exame, one might be required to floodproof the bottom of his house
and put the living level above the highwater line. It is quite likely that
the value of Class One lands would be lower than that of surrounding lands,
simply Because readily available maps would denote these lands as Class One

in nature. The requirement of meeting performance standards would raise
construction costs and thereby make these lands relatively less attractive
for building purposes. Thup, land values..in these areas likely would either
fall or at least not be expkted,to rise as rapidly as those in other areas.

I.

If land is Class One in nature, would its owners be compensated for any de-
crease in value resulting from such Olassification? Compensation likely would

not be provided to these owners because of the previously set out judicial

interpretation of the fifth and 14th amendments.

Class Two Lands

Professor Mixon's Class Two lands also hive throe types of land uses listed:
(1) aquifer recharge problems, (2) marshlands, and (3) fish and oysters;
The aquifer recharge problem results primarily from the fact that the next
county notO -- Montgomery County -- actually kecharges"the aquifer:underlying

Chambers County. Accordingly, if Montgomery County were to pave over the
recharge areas, it well could have the effect of causing subsidence in Cham-

bers County. It is for. this mason that aquifer recharge problems are con-
,

sidered legitimateland use problems.

The marshlands problem, of course, is important because the wetlands of

Texas are alleged to provide 70% of the food 'supply for the twine life in

the Gulf. The fish and oyster industry is also important to Texas and may
be affected significantly by what happens up the Trinity River.
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feedlot operators, air and water pollution generated by the operation may
have inflicted substantlal costs on downwind and downstream neighbors.
These costs may come in several forms, such as undesirable living conditions,
livestock losses, and decreases in land values. These are costs suffered by
others, generally the feedlot operator may not have considered them when

tgcontempl ting expansion. If he` is required to pay "these costs as "actual
damages" in a nuisance-based lawsuit, the effect is to internalize them into
business. expansion' decisions. Mils, the nuisance law has become a privately
initiated restriction,on land use in dome instances and areas.

Proposed Federal Land Use Legislation

From,the standpoint of people and businesses, related to the real estate in-
dustry, one of the most controversial acts proposed in 1974 was the National
Land Use Policy and Planning Assistance Act (NLUPA). Both Senator Jackson
and Representative Udall have revised their versions of this proposed act

-o,and introduced them again in 1975. 4*
Oi

%
.

Then President Nixon originally approved the 1974 versions of the Jackson and
Udall bills, but later withdrew approval because of criticism thaphe act
would impose federal planning on the states. .

The NLUPA of 1974 clopely paralleled the Model Land Development Act (devel
oped by the Atherican Law Institute). It. said essentially that roughly 90%
of all land use decisions still would have been made at the local:level as
they:traditionally have been made. It said that the other 107 of land use
decisions would have been made aVrthe state level (or the federal leVekif
the.states did not act) because they were of "greater than local concern".
The concept of what constituted "greater than local concern" was the real
key to the scope of the 1974 bills.

The 1975 hills sought greater political palatability by deleting the 1974,
proposals for land use in critical areas bf "more than state concern" to be
regulated by the federal government. Likewise, the 1975 versions no longer
plibvide for land use decisions of "greater than localaconcern"' re-
gional concern) to be made at the state level. The basic objective of both
bills is to provide the states with both incentives and policy directidns in
developing state land use programs.

The1974 versions of the NLUPA had some rather serious sanctions in them.,
They said essentially that ifstates did not comply with the NLUPA they
would-lose respectively 7%, 14%, 21%, etc., of certain federal funds in
successive, years after the deadline for approval of all state plans. These'
sanctions were distasteful to many people at the state.level, and the pre-'
sem? of these Sanctions may have been a reason that the NLUPA received
some "bad press". These sanctions have been removed from the 1975 Jackson
and Udall bills. It'.was unfortunate that they were placed in the 104 bills,
because, politically, it appeared that the federal government was trying to
shove something down the states' throats. The 1975 bills may be more po-
litically palatable in that the aforementioned sanctions have been.eliminated
from them.
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Professor Mixon refers to Class Two lands as involving "nuisance-type" land
uses; i.e., .1 they are permitted to occur, an unreasonable interference with
the rights of others may result. This is-quite similar to the concept of
nuisance 14- set out previously in this article.

Alogicaliquestion we can ask is simply: "Wbat_if the Owner of Class Two
lands -cannot use them for any profitable purpose bother than paving them
over and developiAg a. shopping center?" If we require him to 'keep his wet-
lands as wetlands, should he be compensated for the-difference in value of
the land for these two uses? There are cases in Wisconsin that say "no" to
the compensation question.

-

Logically, performance standards.also might be developed fdr some Class Two
uses in which .people were permitted to proceed with their preferred use as
long as such standards were met. For example, a builder might be required
to use porous asphalt in an aquifer recharge area, rather than concrete
curbs and guttering.

ClassThree Lands

As classified by Professor Mixon, Class Three lands are those lands on which
nearly extinct wildlife resides, and also those lands that are of archaelogi-
cal'or historic significance. Itis almost,impossible to employ ble concept
of performance standards to land use problems in;this classification, so
perhaps compedsation should be paid to current landowners who are not per-
mitted to shift Class Three lands to new Uses.-- The rapidly developing con-,
cept of "development rights transfer" also might be applied here.

Class Four Lands

Under Professor Mixon's scheme, Class Four lands are strictly of an agri-
cultural nature. They include only agricultural lands that are exttemely
productive. Here the basic idea is that if wt believe food production is,
extremely important and will be in the future, then we should keep these
lands in agricultural uses. loth the Jackson and Udall 1975 bills have
added provisions providing for protection of agricultural lands.

Concluding Comments

Whether we like it or not, land-use planning and land-use regulation are
here to stay. The question is no longer whether we will have such legis-
lation, but rather what form our regulations ultimately will take. In
some cases, patticulaily coastal zone management, an opportunity exists
to have an input in the (geographical) scope of land-use regulations.

Land -use planning and regulations will affect many tracts of land -- par-
ticularly those near expanding population centers. The likely effect of
existing and projected future regulations on land-use patterns is tenuous
at best, but may be somewhat easier than projecting'the effect of such
land -use regulations on value -- particularly if we are seeking the
magnitude of changes in value. In theory at least, recent and proposed
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direct and indirect land-use regulations represent an attempt to internalize
those external factoreand effects that result in unwarranted transfers of
income and/or wealth among persons: andproducts, as well as over

It well may be that land-use planning and regulations will have minimal
effedt on land. located in out-migration areas for a considerable number
of years. In these areas the market is still a fairly efficient mechaniim
for allocating land among. competing uses. .

1

"Our Land and Water Resourdes, Current and Prospective Supplies and
Uses," USDA, ERS Misc. Pub. No. 1290, May 1974.

2

Pasour, E.C., "Real Property Taxes and 'Farm Estate Values; 'Inci-
dence and Implications," American Journal of Agricultural Economics, p. 549,
November 1973.:'



RESPONSE: SOCIAL AND ENVIRONMENT IMPLICATIONS

Presented By

James Colegrove.

James Colegrove is Director. of Public Affairs of the Southwest Region
AMREP Corporation, Rio Rancho, New Mexico.

* * *' * * * * * *

We've been hearing about land use in regard to private rural,lands.' I
will talk about some private rural lands which have been changed to an
urban area and what some of the benefits and some of the problems are.

Basically, the land in question is now known as Rio Rancho. In this
discussion will be some mention of adjoining lands, including the valley
in the community of Corrales..

Rio Rancho is located on the north end of what AlbUquerquans call the
West Mesa. It is in rural Sandoval County.

The original purchase of land consisted of the Koontz Ranch--about 55,000
acres. This land had been severely overgrazed by sheep in-the last century_
and was-pretty well beat out by the early years of this century when the
ranch was switched to cattle.

Sale of half -acre lots atliio Rancho started in 1961. This generated the
cash flow to start act*. development several years later.

Since that time another 35,000 acres has been added to the original purchase.
Development at this time is located on 5,400 acres in the southeast corner
of the property, above the village of Corrales and adjoining the Bernalillo
County line.

0

At this time-there. are nearly 6;000 pert:ions:at Rio Rancho, most of them from
out of state. In addition to nearly 2,000 single family' homes there are
about 260 condominium units in two aomplexes..... There are 113,units in the
retirement center. of the National Secretaries Association, a mobile home
park developed by.another fir on land we. sold.'...and work has started on what
will be a-2 million dollar mother house for. a province of an international.
order of .Roman Catholic nuns.

To help assure employment, Rio Rancho has a successful industrial park with
a dozen manufacturing plants and other businesses. To provide recreation
for the citizens, we have a golf course, country club, tennis courts,
swimming pools, two recreational centers, little league fields and do on.
There is a shopping center with a full-service supermarket, a drug store,
post office, theater and other retail outlets.



Water is provided through out own utility system. Sewage I will discuss
later.

The success of this development has. been based. upon the appeal of small
town-living with the conveniences_ of a major city next door.

.

Most of our customers:come from the metropolitan -areas- people Waiting
away from the congestion and confusion of the-cities: They are generally
middle aged and over, with some sort of income-or savings. About .50 per
cent of:plem put down at least half of the price Whenthey purchase a
home. Average savings account is about .$11,000.

The development of this satellite community his meant much to the area.
Among the advantages are these:

Establishment of the community of Rio Rancho has greatly enhanced the tax
.strudtune of whatvas a poor, rural New Mexico county. Sandoval is about
in the,middle of New Mexico's counties when it comes to size. Yet it is
larger than the states of Delaware and Rhode-Island put together. But-in
1970 it had only about 17,000 people, as compared to a million and a:half
in those two states.

The development of Rio Rancho, plus the growth of neighboring Corrales,
makes Sandoval the fastest growing county in New Mexico, percentagewise.
Nearly half of the taxes now paid in Sandoval County are paid by the
developek of Rio Rancho and its residents.

A

Development of the community has improved land values in several ways.
Bringing &,000 people to a ranch that previously supported only a relatively
few head of cattle has had varied effects. For instance, it'has caused
better roads to be built into the area, thus improving land values nearby.
A large shopping center recently opened at Coors and Corrales Road--partially
justified by those 6,000 persons at Rio Rancho.

The enlarged tax base, as well as increased enrollment, helped justify a
new high school to serve the area as well as a new elementary school at
Rio Rancho.-

Many of the employees of the industrial park come from surrounding communi-
ties, offbetting, we feel, the impact of those of our residents who have
employment off property.

Among the problems are some dealing with land use.

When AMREP Corp. purchased the ranch, it immediately set about drawing up
'a master plan. Outside consultants did the work--designating what would
be single family, multi-family or commercial areas. They located core areas,
designated parks and school grounds. By law we had to carve roads throughout
the property, something which has been called sight pollution.
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Located as we are on the mesa, actual pollution would be minimal at
.worst. In thetearly years of development, sewage was handled with
septic tanks. They were on half-acre lots and with the water table
more than a hdhdred and fifty feet below, they were and still are
perfectly adequate.

However, as we went into higher density development,- -the condos, and
single families on quarter-acre lots' - -it was felt a treatment plant
was needed. The best location was on the lowest point in the developed
area--just above the village of Corrales. That could create odor
problems. SO we put in'what has been termed the best sewage treatment
plant in New Mexico. There are no odors and more than 90 per cent of
the effluent is reclaimed as water clean enough to be used for irrigation
and in which fish thrive. ,

I point this out because a less effici lant--which.me could have
built--would have caused an adverse effect upon our neighbors.

.

A serious problem caused by the lack of land use planning has come up
in regard to water run-off.

The mesa is in effect a table tilted up. on the west side, lower on the--
east with the valley below.

In.our.master planning, we took into account the fact that roads and
streets, driveways, parking lots lerciofs would act as collecfors of
water. We have spent some $400,00 in flood control structures.. But
what we could do has been greaglrxestritted.by laws.

At the same time as we were growing, the Corrales area below us also
was growing. Many NeW Mexicans liked the charm of the little rural
Spanish village. The result is much of the farming lands have been
carved up into homesites.

Corrales lies in low lind--probably an old yaZoo--to e west of the
river. Years ago the CorralesrMain Ditch was dug bet en the escarpment
and the village. From the Corrales Main, the land rises gently to the
foot of the escarpment.

It is perfectly good land, but is in the path of the run-off and some of
the lands to the immediate west of the Corrales Main are natural ponding
areas in time of heavy rains.

Small subdividers and individuals have built homes in'fhis area. Streets
were carved in straight lines, right up to the base of the bluffs.

4
You can see the problem. Corrales has now been inc rporated and a planning
and zoning commission is controlling building. Most of that development
took place before the village incorporated, however.

GO
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This has created hard feelings between the two communities. AMREP
does not impound water. We can hold excess waters, but--theoretically
--we must permit the normal run-off.

This is a problem which has existed for years. And there is enough
watershed area on the escarpment to cause prAlems if-we did impound
all the run-off. The fact is that with normal flow from the mesa
along with water falling on the escarpment there would be trouble if
Rio Rancho did not exist. But it is hard to tell that to a home owner
whose floors are cotered with water.

te,

Some years ago the Corrales area formed the Corrales Watershed District
in an effort to solve these problems with the help of federal funding
and the technical advice of the Soil Conservation Service. Efforts were
made recently to enlarge the district to cover'Rio Rancho. However, now
we learn that the. ratio of agiicultural lands to urban lands has changed
so much, we may not be eligible for this program. If this is true, some
mighty expensive run-off protection work must be done at the expense of
what is still a relatively small'group of land owners.

I cannot help but think that serious land use planning. years ago would
have avoided this predicament.

Another problem which has arisen at Rio Rancho is the apparent resistance
by our residents to govern themselves. Instead they turn to the developer
to be mayor, town council, father confessor and solver of all problem6.
But we are merely a business. The only authority we have is what is
covered in the protective covenants each purchaser signs. We can't pipit
up stray dogs, solve neighbors' quarrels, arrest speeders or purlph noisy
kids.

The reason for the reluctance to govern seems'to come from the fact
AMREP has been paying for everything and the residents feel they--through
added taxes--will have to pay for many of these services in,the future.

114

AMREP should not be in the business of running a town. Added to this is
the galling knowledge that many thousands of dollars we pay in certain
taxes.could be returned to the community if it were incorporated. One
of the sad aspects of this is ,that among our retired citizens are specialists
in almost every phase of operation of government. They could put together .

one of the finest city administrations in New Mexico.

That briefly is the story of one chunk of rural lands which has undergone
extensive change in the past dozen years. Land on which 80 million dollars,
in improvements have been placed.

The change has generally been good for New Mexico. It has provided homes
for thousands of people without costing a city like Albuquerque one cent,
or without taking valuable agricultural land out of production. It has
helped an economically depressed county with 04; tax base. And it has -N

demonstrated what advance planning for the use of the land has accomplished.



FOR THE BESTIINTEREST OF NEW MEXICO, D,WHO SHOULD BE INVOLVE
IN THE DECISION - MAKING ABOUT THESHANGING USES .

OF PRIVATELY-OWNED RURAL LANDS?

Presented By

E.P. iVrvey

E.P. ("Phil") Harvey is general manager of Harvey Investment-Company, El.
Paso, Texas, and a farmer.

* * * * * * * * * *

I think the issue, and the most misunderstood issue, is the question of
planning. It's been brought out we all plan. You have to plan'or you won't
exist. But what isn't fully understood is that there is a very natural,
compelling human temptation to carry out your plans no matter what. An
old preacher told me one time, just before he died (he died of-heartbreak)
that he wanted to build a new church. So he got himself some plans, then
he started trying to raise the money to build the church. But things
being as they are, the cost of the plans was always so far ahead of the
money he could raise that he never got his church. You want to keep that
in mind. Plans need to be.executed or there is no point in the planning.
You have'to keep that in mind; and planning'is many things. Public plan--
ning is a form of compulsion to make someone else do what you want them
to do, right or wrong. Private planning is for your own private purposes,
usually for the dirty word -- profit. A

Now profit is interesting thing. Think about it's while. 'A lot of you
work for salary, strictly on salary. You accept a salary or pay that will
keep body and soul together in the manner to which you wduldlike to become
accustomed -- I presume, most of us .think that. But that you have left over
after you buy beans, a roof and clothing is profit. That's what you go to
tht movie on, that's what you go out to dinner on, that's what yl buy your
wife a new dregs with. .That's that dirty profit.

Another thing we should talk about is that the actions of 'others very fre-
quently influences the value of land. But interestingly enough, the man who
is wise enough to acquire land in a place where the actions of others will
en nce the value will be successful. t say wise enough, sometimes its
`bli d luck, but the people who have a feel, g touch, education, whatever it
is, the magic enab g them to predict what other people will do and who put
their money where th it mouth is and sit on it awhile -- it pays off. This

.happens to a lot of hem like us who manage to get it out in themiddle of
nowhere where nobody wants it.

-,t

Now, to illustrate this planning bit, planning is generally an exercise in
philosophy. It's a crystal ball thing. What are other people goinakip do.
What will the economics do? Why will people want to live one place as
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opposed to another. All these things interact. In El Paso there was a
man named Horst Shreck. Horst was an old Swiss veterinarian, a very wise
About 50 years ago, as an exercise in philosophy, he drew up a plan for the
city of El Paso. They dug the thing out of the archives about 10 years ago,
and amazingly enough, El Paso had sroWn and developed in an exact duplicate
of Horst Shreck's plan. This was a crystal ball, this was wisdom, this
was prediction. Nobody made anybody do this. It just happened to work out
that way. He was a logical man.

Now, in this illustration of planning and zoning, the illustration of Houston,
there are many techniques for this. Houston uses restrictive covenants.
Many areas use restrictive covenants. In fact, in many cities the restric-
tive covenant is used, then the zoning only matches the covenant. Usually
the restrictions are greater than the zoning might be, the eompulsion might
be. Actually, zoning works out to follow a result of logic. It's after
the fact. People are doing something anyway so they zone it to protect
what people have already done. Property rights, if yau like, human rights,
they can prevent nuisances, things of this sort. But, it's after the fact.
not before the fact because generally there isn't one man in ten milliqn who
is competent or qualified or capable to predict on any sort of a long-term

o basis what other people will do in a given community, because they don't
know. Now, when you go into governmental planning as with Russia, and China,
why are we shipping, them grain? I have heard it stated, and I think some of
our agriculture people here can verify this, something like 90%)of the fresh
food that is eaten in Russia is produced on small tracts that they let thg
peasantry cultivate when they are bff duty from their communal activities.
About 10% of the land that is farmed in Russia produces the fresh food that
they eat in Russia. The rest of if, under the state's system, we're shipping
a substantial amountiof it to them. Take India and China, same thifig. When
you do away with the individual, personal initiative to produce, the profit
motive, if you like, you get in trouble real fast.

Now, in speaking o planning and zoning, it's human nature, I think in a lot
of people to want tell someone else what to do, and then try to make them
do it. They get an yed and irritated and they want someone else to do it.
In thinking of this compulsion, those of us involved in.agriculture, we have
our own problems. They're very distinct and they are unique. ,I'll go into

them in just a moment. But, I think .as an interesting thing here, I'd like
by a show of hands in this audience to know how many of us are owners or
operators of agricultural land. Oh, about 25%, possibly, The rest of you,

I presume,-are either agency people, governmental people, in the planning
business, or urban people. Let's talk about-what a rancher and a farmer

has to do with it. It's the history in this country in agriculture that the
present generation owes more on the land than the preceding generation paid
for it and it's getting worse. It's becoming a multiple now, it's not just

a little more, it's a multiple more. What this comes down to, and there's
a reason for it, out of a strictly agricultural operation,, raising cotton,
lettuce, running cattle, it's possible to pay current out-of-pocket expenses

in the long pull. That's just about all. Now the only payday in the long'
pull that rancher gets is the payday his children may get from selling the
land at an increased value. What he has keeps bodAland squl together while

56

63



he is operating, and he gets along but that's just about all. But his land
increases in value and it has, due to inflation, many, many factors. But
as this value increases, he can if he so wishes, have his windfall, if you
want to ball it that, at the end for his family. He usually never sees it
in his own generation. Now if you cause land to remain in agriculture willy-
nilly remember, this is a plan and this is compulsory; remember where the
political power is; it's in'the city. We don't Wave any vote. There are
too many of us. We're too efficient. We got rid of all of our voting power
because machines can't vote; we had to replace our labor. Okay, when You do
this, the first step is that we have to borrow money all the time. Ask any
banker. He'll tell you that a crop and chattel mortgage isn't worth very
much. Ask any banker. He'll tell you that a crop and chattel mortgage
isn't worth very much. You have to buy, as one man says. We just bought
a $30,0000 combine at 6% and I know he didn't pay 6%. It will take him more
than 12 years to pay it off and in that time he will have paid $60,000 out.
That banker knows he's got to get $60,000 out of that guy's hide in the next
twelve years. He can't do that and the,combine isn't worth the mortgage on
it, so theman has to have some other asset to back up this mortgage to bor-
row the money. The asset is the land.

Let me give you another'gxample, the greenbelt law. I know this is an actual
case. In the suburbs ofoa nearby city, a man farmed for some 50 years, had '
a good farm, made a living, but as things went on he started not quite paying
out each year; and the only reason the bank stayed with him was because he
had very desirable land in the suburbs, so the losses in the operation in-
creased the note on his land. He died and his executor said, "We'll pay of
everything and get everything going." The subdivider wanted to buy his farm.
Well, that was all well and good except the city council said, "Sorry about
that, this is going to be greenbelt." The answer was the farm would not
sell for enough money under those conditions to even pay off the note against
the bank. What that comes down to is, you city people borrow money from
banks too. If the bank had to have taken that loss, they would have recovered
it out of somebody's hide, because they have to meet the accounts of their
depositors. Your interest rate would have gone up to recover that loss. As
it so happened, they got some common sense in that thing and the greenbelt
thing was removed. You cannot force land to remain in agriculture; there
is no way that this can be done. If you do attempt it, here's what happens.
The fajbaer and rancher cannot stay in business or will not because, there
isn't the incentive unless you pay him more. The price of your food and
fiber, your agricultural production must go up to cover it. And that is all
it is. You can either pay him in an increased land value or you can pay him
in higher prices. Take your pick. There is no free lunch.

Now, who should be involved in this? The agricultural community itself is
probably the prime source of informational knowledge as to the results of
what should be done for the planning or zoning of agricultural lands. It

must be very, very flexible and very yersatile. Who knows whether they are
going to find oil under somebody's place, geothermal steam, or some company
from .the east decides that that is an ideal plant site to make something'
exotic that they cannot put in a populated area., All sorts of things like
that happen. You have to be able to respond to ehese changes.
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The counties themselves have to be involved because the men said they have
to provide police protection; they have to provide certain reasonable rules
and regulations to protect the neighborhood or the community agains disas
trous, unregulated growth. Now remember something else, your urban people
largely are the problem,of the rural community. They are the creation of
the problem. If you could put a chain link fence around Albuquerque, the
ranchers nearby wouldn't need half the roa s, they wouldn't need half the
police protection, their insurance rates ould go down immensely, vandal-
ism and theft, carelessness, all\sorts of things, nor would they have to
have as much liability insurance. All of these things. So you've got to
remember when you say city.or' urban peo le are carrying an undue load or
tax load for the rural area; they prob ly cause the tax load in the first
place of the proliferation of the tax oad.

Your federal people have no expertise or abilities in these matters. They
would like to think they do, but they don't. I think John Bigbee pointed
that out very nicely yesterday when he mentioned the federal management of
the public lands. He was speaking of BLM lands. It might have been a
misunderstanding, but BLM cann8t collect in fees what it costs them to
administer it. When the Taylor Act was written, it was considered to lock
the feesto the cost of administration and some wise men like A.D. Brown-
field/looked at that and saw down the road and said the cost of adminis-
tration will always increase beyond any reason because it's controlled by
a bureaucracy. So, therefore, there is no way that the producer could hope
to keep up his payments with the cost of administering it. There's no top
limit on the cost of administration.

You might think along this same line, what is the public's business is
usually nobody's business. You can look at the horrible examples of
Hitler's Germany. That was a socialistic state, pure socialism, advertised
as such. He said, "Let the stockholders keep their dividends and let the
bondholders keep their interest. We will control the business." Well,
that caused a big break between him and his communist friends in Russia
and was possibly an idealogical reason for Russia's attack on Germany.
He said, "Don't make political waves. Let them retain their private
ownership. We'll just control what they do." The point in this is here.
I would far rather have the power to;tax land and control its use. I

certainly don't want to own it because I have the power to contral_its
use and to tax it. I have everything there is right there. Every aspect
of ownership, I just don't own it. Now, you say to agriculture, we're
going to tax you and we're going to control what you, do; how are you going
to get that guy to farm? He isn't going to do it. This is the flaw of
the socialistic or the communistic idea. There'll not much difference in
them really. They say that the mass of population has the right to say
what the rest of the world does. Well, if they do have that right, then I
hope you are prepared to live with the consequences. The nations that ate
trying it and have tried it in history aren't very successful, and we here
are a pretty good example. Sure, the dollar controls the profit motive,
but it has many constraints and it faces many realities and there are
political constraints. Remember, before you get too eager to tell your ru-
ral people what they're going to do, you better think about the con-
sequences.
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WHO SHOULD BE MAKING DECISIONS ABOUT PRIVATE RURAL LANDS?i

Presented By

Graciela Olivarez

,Graciela Olivarez is Director of the State Planning Office, Santa Fe,
New Mexico.

* * * * * * * * * *

To gaih perspective in our decision-making, let's examine the status of
the land in the past. Originally, mem,did not make personal claim to the
land. When man filFst entered New Mexico, he used the bounty of the land
and claimed certain areas to be his territory. The territory was, 'no doubt,
flexible and varied with an abundance of game and plant life. As he became
more sophisticated and increased in numbers, his territories became more
complex. With domestication of animals and agriculture, he needed grazing
lands, water, and fertile soil. Some men became more sedentary and lived
in complex social units such as pueblos. Here intensive use of land began
and the success of the pueblo was dependent on how well the land was managed'
and how well land use decisions were made.

n.

Western civilization moved into the State in late 1500's. The social,
units became more complex, as did the use of land. At this time a new idea
was introduced--that of private land ownership. The land in New Mexico
became a commodity that could be bought and sold on the market. But the
technological level was limited, and man's impact on the landwas critical
only near the rivers and limibed urban centers. Then in the mid 1800's,
the western push began and more resources were required to sustain a growing
nation. Land was one of its major resources. When the U. S. Government
took over all land not private became public domain. This land was used
as an incentive to attract people and industry. Homesteads were allocated
in 160 acre lots./ Railroads were enticed to move west by being provided
free right-of-way and lands for additional income. Cattle barons controlled
millions of acres, and cattle grazed by the hundreds of thousands. As the
twentieth century was born, many acres were overgrazed, and the great herds
dwindled. But the drilled well was being used more And more, and smaller
ranch units could sustain themselves. Farmers began turning under the grass-

. lands and extending their irrigated acreage by sophisticated irrigation systems.

By this time, man was definitely impacting the land resource and his numbers
were growing. Perhaps his gredtest limiting factor was the availability of
water. Farming, grazing, mining, and commerce would all be regulated by the
amount of water available.,

From this historic sketch we can see that the land was first God's own, then
was used by man for sustenance by its bounty. Most recently, man has been
sustained through its use as a commodity.
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Who actually makes land use decisions private lands today? If we

/agricultural
at our New Maxie() experience most private ownership is under

agricultural use, then perhaps we should look at our agricultural pro-.
grams to see how decisions are made there. From the outset we see the
federal government plays a very significant role. This role began with
the creation of the Department of Agriculture in 1862 during the heyday
of laissez-faire. It was not until after the First World War that the
fart problem received its due attention,from the federal government.
The three major problems of agriculture were unstable income, poverty
among the farm population, and surplus. To combat these problems, many
programs were implemented,; one of which was the/Agricultural Adjustment
Act of 1933. This program initiated price support and production control
over certain crops and livestock products. This indeed was a program
that was making decisions of great magnitude for the private rural land
owned!'

But surplus continued to grow and with it came new programs such as the
soil bank, the Emergency Feed Grains Program, the Cropland Adjustment

.

Program, and so on. Other programs which influenced farm decision- making
were the Cooperative Extension Service, the Soil Conservation Service,
and the Farmers Home Administration. 11 of this is to say that the federal
government plays a major role in la use decision-making on private lands:

All of this concern 116 the welfare of the farmer and the county at heart,-
We all' benefit from continued crop production, conservation treatment of
eroded lands, control of noxious plants, salinity control, drainage, and
general soil rehabilitation.

On the other hand, there are other than agricultural concerns when it comes
to making'private land use decisions. For example: when people develop.
flood plains and eventually are flooded out, they request disaster assistance
from governmental entities. Upon receipt of assistance, people rebuild again
in those same flood plains and the problem reoccurs. To overcome this
expenditure of public funds, many states are limiting growth in flood plains
by zoning and ordinances. Similatly we have environmental controls over. the
discharge of air and water emissions and the disposal of solid waste. All of
these' regulations of the private land owner are created in the public good to
protect our health and welfare.

As mentioned before, water.is a prime factor in the development and growth of
New Mexico. It is also a resource with many controls. All surface waters 0.
are considered appropriated within the State, and groundwater is controlled
by declared underground water basins in major use sectors. Depending then
on the availability of water rights, a piece of land can be limited in its
use by regulations of the State. This regulation is necessary to ensure
an equitable share of the water resource to many people, and to maintain the
prior right of those who first developed the water and land resource. Ca,

The many irrigation ditch systems with their governing boards are another
example of existing land use decision-making. A land owner, on such a ditch,
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is regulated in the number of acres he can irrigate, how much water he
can use, and when he cans use the water allocated to him.

The point I'm trying-to make here is that rural private lands presently

;

are heavily. influenced by federal, state, and local go ernments decision-
making. Most of these programs and regulations are pr

/11

pted by constit-
uents requesting assistance by their political representatives. Other
regulations, paiticularly environmental, are mandated for the protection
of public health and welfare.

1
. b

If we are content in our definition of what private rural lands are and
who presently makes or influences decisions regarding those lands, let
us look at some of the. problems that are presfttly facing us.

One of the most well known is the large scale subdivision. Huge pieces
of land are carved' out of the countryside, roads graded, lots staked and
parcels sold off to hundreds of buyer , most of them out-of-state. If
development is carried out, the new lan owners require education facili-
ties, water, sewer, electricity, fuel, _ealth facfli nd police .

protection.. All of,these demands may fall on the helOrtocal government
having jurisdiction. Most of these goverri6ents cannot provide the services,
let alone the expense of sending out hundreds of tax notices on vacant lots
owned by absentee landlords.

1

Another problem is the loss of prime agricultural land. In many areas of
the State, acre after acre of fertile irrigated lands are being'consumed by
urban sprawl. Once developed with houses, shopping centers, and commercial,
districts, these lands are almost impossible to reclaim. Not only is this
loss changing the local life style, and rural way of life, but it jeopardizes
the future. We will need all possible land resources to provide food and
fiber for our future generations.

We are also losing historic and archaeological values. As many rural land
developments take place, sites are physically destroyed or opened to attack
by vandals and treasure hunters. Each time this happens we lose another
link to understanding the past and the enrichment of our cultural heritage.

A significant problem in dealing witH Aral private lands is that of develop-
ment on environmentally hazardous areas, Examples a flood plains, wildfire .

areas, mud and land slide areas, fault zones or earenUake hazards; Others'
include poor soil conditions which result in septic tank limitations, poor
foundation support, high erosion potential, and areas where. excessive slope
increases building costa or enhances the dangar potential of previously
mentioned hazard'areas.

Anyone of these hazards can cost the taxpayer directly or through public
expenditure. To identify the danger and to take steps to prevent public
and private loss becomes the responsibility of the land owner and the
gov'ernment.



Wrecan see many problems exist within the State and that there will be a
better life for all of us if we Can identify and Solve them. We must also
realize that many problems exist of which we are unaware The planning
process is'a tool which helps us to-find and solve theSeTmoblems.

Finally, we come to the question, who should make decisions regarding use
of private rural lands? The answer to this question is the land owner
himself. The land owner has a responsibility to his own welfare and to '

that of his neighbors and fellow countrymen. But as we have'seen 'in past
discussion; 4,he land owner has gone into mutual agreements with other land

-owners to assure a supply of water and cooperative labor force to maintain
the water system. He has demanded use of public money to alleviate disasters
either of fire; flood plain, crop loss, or instability of income. Furthermore,
many private land owners have not lived up to the public responsibility
required of them. Thousands of acres were lostIto overgrazing, erosion,
and simple abuse of the land. Large companies, as private land owners, have
developed lands Which could haye had a better Vise and have exploited resources
to the point that they endanger the resources of their neighbors. EroSion,
beginning on one. iece of land because of creet cut timbering, can do
tremendous damage to the neighboring land. 'Mining of coal and uranium on
one piece of land can affect the water supply or productivity of a 'neigh-
boring piece of land.

When the private land owner is impacted'by the, use of a neighboring piece
of land, or when he- is by natural disaster, he turns to the government.
At this point, government makes expenditures to relieve the disaster and
also make's plans to alleviate future disaster. Alleviation of problems
in the future requires the implementation of alternate uses of land or
restrictions on the future use of land. These restrictions are necessary
to justify assistance from the government, and to protect the public
health and welfare.

Obviously, if we try to accomodate everyones' needs and to protect the
rights of all citizens, there must'be cooperation between the private land
owner and all levels of government. With the complexities of today's
society, it is essential that an educational process be implemented and
that the public have every opportunity to take pat and be a part of the
planning' process.

The State Planning Office has been invited, over' the past few years, to
have a limited involvement in the rural private land planning process. An
example of this involvement is our participation in Historic Preservation

Planning. We have inventoried cultural properties throughout New Mexico
and have administered grant funds which "allow individuals to restore and
protect their cultural resources.

We have also prepared areawide -county water and sewer plans for rural
communities and assisted non-profit associations .n obtaining funds and
technical resources to construct water and sewer facilities. Our

responsibilities for administering comprehensive planning grants under
the Department of Housing and Urban Development's 701 program has also

A-

62

f9



introduced us, many times over, to the problems of private land
planning

I could go on with many more exampleg, bqt I would like,to mention
a planning process we are currently involved with. We call it an
Environmental/Development Analysis or Critical Area Study. This project
identifies and mapi about 22 development variables such as slope, septic
tank compatibility, prime farm and range lands, ground-water availability,
and mineral resources. 'Composite ,maps are then developed which will give
a statewide picture of areas suitable,or not suitable for certain kinds of,
development. As problem areas are identified, both public and private
land managers will be made aware and will have an opportunity to modify
their, planning process. The result should be a savings in both public
and private dollars.

I know I have tried to cover a lot 4 ground in a short time, but the
question of who should be making land use decisions about rural private
lands is a complicated one. The. decision-making process has become more
and more complex as the numbers of people increase and as their demands
on the'land resource increase. We see that the Federal Goverment
has had a significant involvement in the process and that the private
landiowner has a responsibility to the land.

The first decision-maker, then, is the land owner. If a problem persists
and infringes upon the rights of others or hinders the public health and
welfare, then, the decision-maker, many times, becomes the government.
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FOR THE BEST INTEREST/OF NEW MEXICO, WHO SHOULD BE
INVOLVED IN THE DECISION- MAKING ABOUT THE CHANGING

USES OF PRIVATELY OWNED RURAL LANDS?

Presented By

.Donald A. Neeper

Donald A. Neeper is a representative of New Mexico Citizens for Clean
Air and Water, Los Alamos, New Mexico.

* * * * * * * * *

The fact that we are discussing who should be involved in the decision-
making means that we have made two assumptions:, 1) that planning is
needed for privately owned rural lands, and 2) that the planning should
be effective; that is, that we want it-to influence future developments.

These assumptions may seem self-evident, but I point out that past efforts
for broad effective rural land use planning have been defeated in the New
Mexico state legislature. Although the needs And purposes of such planning
were made clear in thg first Symposium which took place in Albuquerque six -

years ago today, we must remember that the majority of our elected officials
disagree with the underlying assumptions of our discussion.

Having made these assumptions, then, let us turn to the question of who
should be involved in the decision making.

When we think of rural land use planning and, the implied restrictions on
land use practice, we generally think in terms of the, economic effect upon
large extractive industry (such as mining) or the effect upon large corporate
land developers, for it is these interests which are changing the use of rural
lands. However, it is the individual who is really affected most by land Use
practice. Whether the individual lives in the city or in the country, or
somewhere in between, land use will factor into the price of his bread, the
purity of his air, the quality of his water, and the quantity of electricity
available for his television set. Hence my first point is this: the indi-
vidual person--John Q. Citizen--should be included in the decision-making.
Now, most people want mostly to be left alone. They don't want to be bothered
with more issUes, or more duties, or more complexity. Yet the need for land
use plannte arises just because there are so many of us that people are
bothering each other, whether they intend to or not.

An example of this is my own ranchito near Espanola. If my neighbor changes
from rural use to urban use by converting his field to a trailer court, my
orchard will probably not survice long. As it is, if my neighbor should
invite more relatives to reside on his land, my domestic well may receive
the effluent of his septic tanks. As you may know, the Espanola Valley is a
region where the land has been divided among each father's sons for generations,
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until the average plot is seventy feet wide by half a mile long. If
the plots are once again split lengthwise, the land will not be economically
viable for any use, either agricultural or urban. Thus, each landowner's
actions affect the community. Similar effects occur with large land holdings
- -only the circumstances are.4ifferent. The use of the land affects someone.
somewhere else, particularly in terms of pollution. Hence we must include
John Q. Citizen in land use decisions. Only rarely will this individual
actually stir himself to take part in the decision-making, but if you exclude
him his sense of justice is violated, and he will be justifiably angry. To
be fair to the affected party, then th ision-making must include the
individual citizen.

To be fair, the decision-making also must include the economic party con-
cerned. This is, for example, the farm corporation, the mining company,
the power transmission company, or maybe the bank which'finances all three.
It not only would be unjust to exclude these purely econo4c interests, -it
would be impossible. If the decision-making does not involve the monetary
interests, we can expect that the monetary interests will subsequently over-
ride all of the planning through legislative and political action. -)

To be effective, the decision-making should be based upon fact and established
knowledge wherever possible. Therefore, we should include.the experts, not
Only as staff advisors, but also as advocates. Experts are people who know
very much about very little, and so to learn the whole story we may nee to
listen to many different experts. Experts are often shy. They are awd,
t hat their field of view is limited, and they dislike making judgements or
answering broad questions. Nevertheless, we've got, to encourage them out-of
the advisory status and into a position of advocacy, because it is only the
advocates who initiate action. and get things.done. In the matter of a tough
decision, one advocate or another will carry the day, and the small voice of
the technical advisor will be heard only if it happens to support one of the
advocates. We live in an adversary system, and I am convinced that all really
significant decisions will take place in an adversary process. Two experts,
who are opposing advocates, will do a good job of exposing all of the relevant
information. If all of the arguments are left to non-experts, we will get an
undigestibole overdose of rhetoric.

The decision-making must be timely. Otherwise, we wind up deciding to build
a fence after the horse has run away. For timely decision-making, the governing
body should not be included. City councils, county commissions, and state
legislatures have no time for detailed land use decisions. Their function is
to establish the ground rules for decision-making, but not to do the deciding.
Furthermore, land use decisions are controversial, and are best separated
from the otker political pressures of the day.

To be effective, land use decisions must be long range. Each of us more
. easily favors the short-range profit over the long-range goal. We tend not

to police ourselves very well. This is why we have highway speed limits.
But it is also why we have a federal agency telling the states to clean up
air pollution, and the state authorities in turn telling the cities to clean up.
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For discipline, we need some prompting and guidance by remote authority
as much as we need our own local knowledge.. For example, note how aremote

° authority enforAes responsibility in taxation. The state of New Mexico
regulates'the taxing power'of the local government,'And as a result, New
Mexico municipalities have good credit ratings.

Thus I propose an answer to the question, "Who should be involved?" For
fairness and political acceptability, the individual citizen must be included
because he is most affected. For reasons of fairness and political reality,
the economic interests must be included. For effective decisions, we include
the experts. For timeliness, we do not include the governing bodies them-
selves. For the discipline which promotes responsible, long-range dectsions,
we include a remote authority.

Now this must sound like a strange mixture, but, as I have already mentioned,
we are already doing just this kind of thing in other areas of government.
Let me explain how this might look in land use planning.

The legislature might pass enabling legislation which includes the basic
rules. Under this legislation, an appointed state board adopts and promul-
gates the restrictions and requirements which shall apply to lower (perhaps
regional or county) appointed boards. By the rules of the game, all decisions
shall be based solely upon testimony given in public hearing. Anyone mai
testify, and anyone may cross-examine a witness. These simple rules allow
the individual to present his case. These rule.1V foster participation by
experts because the decisions will be based upon testimony. Like the citizen
and the expert, the economic interest can testity and present its case. These
three...the citizen, the expert, and the monetary interest...tend to keep
each other honest and to keep the facts in the open. Detailed elements of
planning cari be done by the board or its staff, but all proposals for decision
will bear the scrutiny of the participants. Detailed local decisions are made
by local boards, but the local requirements are set by remote authority, the
state board.

This is very similar in practice to the decision-making system for New Mexico's
pollution regulations. Here, the remote authority is the federal Environmental
Protection Agency which sets some minimal limits for state conditions, and in
effect prods the states into action. Our state Environmental Improvement Agency
serves as the staff advisor for research and to propose actions, but the
decisions are made by the appointed board. The board's decision-making process
is governed by the very rules which I just stated.

'hoes it work perfectly? No. But in the end, decisions are made by appointed
persons who are considering the arguments presented in open meeting by
interested parties, and that is a good route for making decisions. Land use
planning is a game we play for keeps, and we do well to minimize political
back scratching. Each party is called upon to defend its case in front of
the other patties, and I can tell you that this certainly reduces tAe number
of irresponsible and unfounded arguments.

66



You may object that such a system is liable to manipulation by some
particular party. All systeMs are subject to political manipulation
because politics is the process by which we decide who gets how much
of what, including pollution and land use. However, this judicial-

; like system is probably as free fromjmnipulation as we can make it.
This kind of system encourages oiSen'participation by the citizen, by
the expert, and by industry, while leaving the actual deciding to a
few appointed persons who are specifically charged with that task.
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HOW SHOULD NEW MEXICO PLAN FOR THE PRIVATELY!:
OWNED RURAL LANDS?.

A Panel Presentation

Joseph E. Gant is a New Mexico Senator from Carlsb \New MexiCo.
dn'A

* * * * * * * * * *4-4 J11

In accepting this assignment, I found that I hadA0L.tado my thinking a
number of different times. I ran into a numbe4ebf verl' interesting fi-
gures about food, feed, fiber and forests. These are among the most im-
portant elements of our very existence. And the United States has been
a God-given country in that we have an average rainfall over this United
States of some 30 inches a year. We have more than two billion acres of
land; 1.4 billion non-federal land and available for agricultural use and
I hope that you will agree with me that the food, feed, fiber and forest
products are all really agriculture products. I think this is important.
It makes no difference whether a crop is an annual, whether it's harvested
every two or three years, or like alpine trees in the mountains every four
or five hundred years; it's still a growing crop, it's still furnishing
shelter.

And of this agricultural land, only 631 billion acres of non-federal land
has been classified by the Soil Conservation. Service as being Class I, 4

Class II and Class III lands. These are the lands thst a adaptable for
the growing of crops. We are being classified byoullii y,different agen-
cies, so many non-federal entities that we need e34avd,another symposium
on just what we do mean. As an example, I would like to call to your
attention that in the zoning law of this state, weuse comprehensive. Com-
prehensive planning, master planning, general municipal pl fining. Do they
all mean the same thing? Under certain conditiOns, yes, an1d under other
Conditions, no. Over the last 20 years, 54 million ac17es.b crop lands
have gone into irreversible use: most-Warban housing; highways, airports,
power plants, solid waste disposal'sites, shbpping ce ters, reservoirs for
water.

p

q .

I call your attention to this in hopes that you will ask some member of
this panel, other than me, why.. It's time for us to start asking why.
Under the HUD 701, and all of you.hava heard of this 701 section of the
federal law - comprehensive planning grant - they're gbing to require a
land-use element by August of 1917. These plans must include the energy_
facilities, provision for state,.local, and regional land use agencies,
and other requirements as established by the Housing and Community Act
of 1974.

So you see, we're already in the middle of land use. Proposed amendments
to the Clean Air Act are before the Senate Public Work Subcommittee on
Environmental Pollution this last week. They concern land use. The Sub-
committee would bring about an air qua ty planning program in which the
states would have to adopt controls tonsure clean air. So I say again,
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without a formal land use law, we are getting in and have been, over the
years, into the problem of land use. And let me give you a quick review
of the food, the feed, the fiber and the forest in the 48 contiguous states;
grass land pasture, 26.7%; forest land, 31.9%; special uses of land, 7.8%;
other land, 12.7%. If you will note, the last two add up to approximately
20%. Eighty percent of the land in this country goes for the four situa-
tions of which I spoke.

I had one of the foremost physical anaiYosta of New Mexico, Miss Inez Gill,
do a little study for me in connection with these rural lands and she says
the information is apparently available, but it would take considerable
time and money to unearth it. The verfftest maps that she has been able
to find were prepared by the Buieau of Land Management. They show land
ownership. And Miss Gill went to a great deal of time and effort to get
some figures for me on the City of Albuquerque. The federal government
owns 1,873 acres; the state government, 1,498 acres - this is inside the
city limits of Albuquerque; the County of Bernalillo, 45 acres; the Uni-
versity of New Mexico, 2,778 acres; the Albuquerque public schools, 3,526
acres; Albuquerque metropolitan flood control, 1,676 acres; the Middle
Rio Grande Conservancy district, 942 acres; the City of Albuquerque, 16,384
acres; making a grand total of 27,722 acres, inside the City of Albuquerque
and they all get a free tax ride.

Now down where I live, in Eddy County, may I give you the statistics. Of
the 100% land area, no more than 18.5%, is in private ownership. The BLM
controls 1,420,000 acres in Eddy County.. There is more BLM land in Eddy
County than any other county in the state. This'means that if this land
uses these environmental impact studies, they are already with us.

Otier states are going into land use by regulation or by law. In my
ion, New Mexico would be foolish not to know what our neighbors are aping.
At this point, we are going oto have to control our actions by our better
judgement. And may I close by quoting from a famous statement made by
Chief Seattle, one of the great Indian leaders of all timespeakihg to
the officials of the Oregon Territory in 1854. He explained the native
American's position and,,I quote, "This we know, the earth does not belong
to man; man belongs to the earth. This we know, all things are connected,
like the blood which unites one family. Whatever befalls the earth, be-
falls the son of the earth. Man did not weave the web of life. He is

merely a strand in it. Whatever he does to the web, he does to himself."

Hoyt Pattison is a New Mexico Representative from Clovis, New Mexico.

* * * * * * * * * *

There's a saying that most of us may have heard in the past, that says
you don't miss the water until the well runs dry. The central theme of
this meeting today is land use; but you're kidding yourselves, it's not.
It's food and production of that food. You don't OBE; the food untilyou

go hungry. Have you ever been hungry? I don't mean miss a meal now and
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theri, I mean gut-knawing, sickening with hunger. You ought to try it
sometime and then you will appreciate the value of food. Really appre-
ciate it and what it takes to get it on your table. And land use planning
by the producers of food is directly proportional to how much there is.

I can prove this. Of all the countries of the world that exist today,
the one where there is the most planning. is probably Russia. Now they
planned on 215,000,000 tons of grain prNduction this year.° Maybe they
will have 170,000,000. Now that was just to show you what planning does,
when you get government so involved in the food production-distribution
process that it affects producers of'food, like it does in Russia.

What we're talking here today as far as rural lands are concerned, is
the production of food and what it means to our nation, and not just
our nations but what it means to the world. Ladies and gentlemen, you
better leave us alone, because it is lough enough to produce the food
when you have to contend with elements and with nature and the straw
that will break the camel's back is having to contend with your neigh-
bors.

I heard someone say something about a bumper sticker on a car that said,
"Let them freeze in the dark", (speaking of the gas and energy situation).
Let's don't have that be, "Let them starve and freeze in the dark". And
it very well could be, because land-use planning does not concern just
agrfculture. It concerns the energy that agriculture needs, the fei-
tilizer that agriculture needs and all of the other inputs. And if you
do not let the free market and economy operate, if you do not realize that
you cannot repeal,..ne government can repeal, the law of supply and demand.
It's going to operate in spite of any government or any person. And if
the supply isn't there to meet the demand, somebody's going to be in a
bind. And someday when the United States does become short of food,
where can they borrow? We in agriculture are not going to beg able td do
anything about it, because we have tied our hands. Land-use planning is
best done by the producer of whatever is involved in the particular land.
We've had very successful land-use planning as far as agriculture is con-
cerned and I think most everything else in the United States and the proof
of that is what we had on our table here this afternoon. "And .what we have
before us three times a day most everyday. And they sure can't do that
in any other country in the world. And the land-us planning we've had
before has been done by the producer, by the man on the land. Let's keep

it that way, let's improve it. If we have to have 'it formalized, where
is that lease that was planned foxy farm, for the land that I sharecrop-
ped on. Let the owner of that wdrk with me. Let us present that plan to

a county planning commission.

Part of the planning for the rural lands in New Mexico has to be done in
Santag,Fe-or in Washington. The planning for the city of Clovis is done
in thu'city of Clovis and wp.need to do our planning in Curry County and
Roosevelt County and the other counties of New Mexico to the same degree.

),,44 I nled to do my own planning for my own farm operation. Most people in

Santa Fe or in Clovis don't know about my north 160. They don't know
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what you have to do to it or- what you:have to do to the spot that won't
take water or the spot that blows if you don't take care of it right,

Lee Pittard is Chief Admi4istrative Assilltant with the Lieutenant"Gover-
nor's staff in Santa Fe, New Mexico.

* * * * * * * * * *

First of all I'd like to apologize for Lieutenant Governor Ferguson not
being here today. He did have a conflict in his schedule. He wanted to
be here. I'm not here to speak for him. I speak for myself and I think
he and I have had enough chances to visit and we both agree on a great .

number of points.

I think what we're really dealing with is not a very emotional social
question and I'd like to somehow start a feeling. If just for a minute
I could capitalize a little bit of our, the Lieutenant Governor's and my
conversation, on some of these points.and take a little bit of that
emotion out of it and try to put it on a logical level. First of all,
I think that the whole basis of our American society and why we're here
today and why we have the food on the table and why we have beautiful
lands to look at and what my children and your children can look foiward
to in the next 20 years; when you look back at the very basis of why this
all exists, I think that too many times we forget that our country is
based on a strong economic system. That economic system has its roots in
private enterprise and an open market and a competitive market. I think
that, at the very root of that competitive economic system, is our farmer
and rancher. I feel like that from the very beginning of our country is
when the farmer and the rancher,merchants and manufacturers have sprung
up from this to provide the services and the products that our country
needs. Now that's where we're at. That's why we're all here today.

I think that is vitally important to remember, knowing that this economic
base is the reason for our existence and our prosperity, to know that land
is the basis of all aggregates and for all production, whether it be all
different types of the four approved food, feed, clothing and forests and
to know that that land is at the hear of it all. And I think that is why
we're talking about a,.very emotional question, because so many of the
people here today are not only eating the food, but they are also involved
in profitmaking froM it. They're also involved in business, which is the

American basis. That's what its all about. I think we ought to call it

what it is. I think that Hoyt has mentioned some very good points about
profit, about getting out of the marketplace, about letting things get
back to a very clear capitalistic system. I think one of the toughest
problems and that is that too many of us, and I include myself in that
category, in government, in one way or another, whether we be in elected
or an administrative position, find it very easy to avoid answering some

of these tough questions. And it's very easy to ride that fence between

a very environmental and a very idealistic outlook on what should be
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happening with this land and that land and the onee want our children
to look forward to. On the otherhand, tonot want to offend the land-
owners andthe people that are the predominant voters of this state,
I think that's part of our real problem. People that are out making
decisions have to try to ride that line and make everybody happy. I'm
not here to make anyone happy, so I'll just tell you what I think of it,
and I think a lot of the Lieutenant Governor's attitudes will reflect
the same things.

:

This is the question I think we ought to address ourselves to: Does
the public body, whether that be a. local county, whether it be a group
such as this, or state government, or federal government; does it have
the right because we are a united people operating under a system of
law and governments to regulate how a land is used, whether it be pri-
vately owned or is currently publicly owned. Now that is the important
question. Does this major public body of the United States, or our
local county, have the right to dictate how that land is,used. Now we're

i
saying that we have he right to say how our air is used, and how our .

water resources force public are used. But I think the question comes
down to this, does a public body or the government have the right to
dictate how land is to be used. I think the answer to that question is,
what is the price that the public body is willing to pay for that.

And the long-range price is two-fold. First of all, the farming and
ranching business is a very marginal business. It's not full of fat
profits year after year. Maybe one out of five years is a good year.
But if that old rain doesn't come over from West Texas and East New
Mexico, you're in bad shape. And you can have five and six years and
the bank may own you and your wife and kids and every future thing that
you might have. It's a tough old businfts right now. Partly because
I think the government is involved now in a free market system. Se-

condly, the other price that needs to be thought about ls the price of
the long-range production of food, as so many people have made the
point here today. And we as a public body in our concern for not want-
ing development on certain lands that are now privately owned, not
wanting that private landowner that has a ranch that just happens to
border in an area that looks good for private development. Are we
willing to look at that man and say, "Okay, we would like to see that
this land is not used for a development", and somewhere down the line
know that that fellow owns that land. He's in the business.to try to
survive and try to make a living and try to get along in our economy.

I think the essence of what I'm saying is that if we do decide as a
nation, as a people, as a county, as a small group to say that we have
the right to dictate what happens to that land. I think we've,got to

be willing to pay the price. That price may mean not having food in
plenty, that may mean subsidizing in a major way the farmer who cannot
make a profit that he needs to survive, when he is offered a much more
lucrative amount of money for the land that he owns, land that should
stay in agriculture. And I think we all would like to see it stay in

agriculture. But when you're faced with getting a dollar for your ag-
riculture business and your production, and you're faced with getting
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another hundred dollars for selling that land fOr production and it's
your own economic fate you're concerned about, I just can't believe
how we all would react to that same situation. So if were going to
tell him how to use that land, we're going to have to pay for it.

So I think that one thing that we've got to do is try to keep some
of the emotion out of it and try to get down to the real gut-feeling
.behind thisi get down to the very bottom level, and I think that level
comes back to economics.

Alvin° Castillo is a New Mexico Representative from Raton, New Mexico.:

* * * * * * * * * *

I'd like to discuss briefly and believe me, most of it off the cuff,
some areas of agreement and disagreement as I discern them with re-
spect to land use planning. Its not agreement or disagreement with
general areas of recognition, but problems lying in areas of discus-
sion. I think that generally it is agreed that there already, is a
substantial amount of, or degree of land use planning. I was parti-
cularly impressed by the presentation by Dick Folmar of the Legislativp
Council purpose yesterday. He admitted to the fact that his review
was a rather cursory one. So it's a mass of legislation, a massof
laws in these statutes that is an indication of the amount of land use
planning that we already have - by virtue of the stutes.

I think a review Of our own lives would tell us that we have a tre-
mendous amount of government involvement, to say nothing of organiza-
tions, some of which are represented here, the University, etc., who
are engaged in land use planning and affecting our lives. I think
this is one area of agreement - that we already have some land use
planning. It's not necessarily a new topic. I think there could be
and, probably is, general agreement that under any circumstances we
can ree or disagree about the degree of land use planning. There
shoul be no disagreement that the issue involved is a very profound
one. aling for instance with property rights, I'm sure that enough
of a poi has been made with regard to property rights and land use
planning.

We also deal with he issue of quality of life. We deal also, Ws. Lee
Pittard suggested, with the question of what we leave for our children
and grandchildreqi- the issue of posterity. And if I may disagree
policiy- with some of the comments and some of the ideas that have
been/alluded to, I think that there is emotionalism in the whole mat-

ter of land use planning. It's probably justified with this kind of
profoundness of issues. There probably can be no other way a human
being can approach a difficult matter, except with a certain degree

of emotionalism. So I must say that if we recognize that we're all
being emotional about the issue, it migilic lead at least partially -

towards meaningful dialogue about the matter. I think probably one of
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the strongest areas of disagreement appears ,to be who should be respon-
sible for land use planning. I've come here today, I was invited, but s',-
also inherently as a citizen legislator, without the answer to that par-
ticular disagreement.

I don't know who should be responsible for land use planning. I' don't

know whether any of us has the answer yet. But I do know that this
kind of conference engenders at least meaningful dialogue. Once the
emotionalism issue or aspect is set aside, if we roll up our sleeves
and start getting down to reality and the recognition of the problem
as it really is and if we look in the future and how. it will confront
us then. So I think that if anything comes out of a symposium such as
this, it often means that we recognize the problems and we somehow try
to engender more dialogue. We recognize that the solutions to land use
planning are to be arrived at by continuing of discussion and research
and that possibly we as legislators listento, and I certainly stand here
waiting to be instructed, because believe me I am not a doctrinarian
and try not to be doctrinarian, particularly about this kind of issue. .

And if I may be personal, because I too was brought up in the rural areas
and I have a tremendous stake in land use planning - one way or another.
So I think as we all become less doctrinarec I wish to become more re-
flective rather than dectrinare, about what decision I would make in re-
gard to land use planning. Perhaps this kind of rule for those of you
who come to this legislature will help me make a decision. A decision
that perhaps I had not anticipated or contemplated prior to what you may
have 'told me. So to your question, how should new Mexico plan for the
1privately owned rural land, I hope to be further instructed by you in
the future.

Sam Graft is Director of the State Parks and Recreation Commission in
Santa Fe, New Mexico.

* * * * * *,
c,

I. realize that themain thrust here is agriculture and private lands.
I just don't see how you can leave this in isolation or a vacuum, be-
cause if yp want to produce food you've got to have good men for it.
You have to have someone to eat that food and they've got to have some-
thing to buy ft with. Now if you attack the industries and the resources
that they use and don't do any planning, someday you're going to run
out of thosd resources. And people aren't going to have the money to
buy'your food and you're going to have to lease the farm for nothing.
And in some cases we're already doing this.

I think you're kidding yourselves if you try to plan alone. You're not
a single entity in the agricultural field or in the privately owned
field. We're going to have to do it together. I don't think you can
put a fence around a town like one of our speakers said today. I think
if we could say, "Well, I'm going to put in a new system. I don't want
to have anything to do with anybody else", and that is what you're saying

1r"
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when you do than When you've got those cities setting thereAhey have
to eatJ they have to, get to work, they have to halm-a:I:dace to live, they
have to have a place to 'recreate, and to east their tensions, which in
some cages are the same as yours. They need , place to go and finish
school. So I think it all interwoven.

At this point in time, when you recogni;e that'Yes, we have got to this
point through the greatness of our private enterprise system, but we
don't have quite the resources that we had when this country first started.
We had unlimited resources. We had a very litnited population. We're
faced now with a greater population and the resources are limited and I
think it's time that you and I together sit down and ask where is the
country going? Where are going to be in 20 or 30 years? Do we want to

have a relatively influential say in how the world turns, in world af-
fairs; do we want to have a reasonable standard of living where we can
be comfortable, or do we want to blow it all now? We can use our re-
sources or we can take care of the problem like one of the other speakers
suggested. He didn't want any regulations or anything to do until, that
problem showed up.

Well, I sure don't want'to wait until that time, when we'reout of water,
were out of oil, we're out of other natural resources. I think it's
time to stop kidding yourselves, to start working with other peopre; to
say we're all in this together and find a common ground. I disagree

that you have to go to one extreme or the other. I think you're going
to have to say yes, we can have thitotandard of living,, but it's going

to cost us this much. It's going to take this much of our resources or

we can expend all our resources and''We're going to be down dt this level

in our standard of living. So, I think it:s time that you and I get
together and start a program so we can see where we're going or at least
determine what we want to do and how we're going to get there..

0

Grace Olivarez is Director of the State Planning Office in Santa Fe, New

Mexico.

* ,*-Yr -* * * * * * *

In answer to the question, who's going to do land use planning, I think

that is the question that we're supposed to ask of ourselves. Because
the federal government is going to continue to do it add, as I nientioned

in my speech this morning, the federal government has been doing land
use planning from time immemorial down to the creation of the Department

of Agriculture and then we go to the AgriculturalAdjustment Act. Then

we go down the line and land use planning has taken place over the yeaFs

more and more.
6

I think that what we're faced with now is that in the 1970's we have, Or

attempted to, disguise our growth ethics. Because we've discovered what
we're doing to ourselves and to the rest of the world. There was. a time

when the more the better, the bigger the better, .and all you have to do
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is go to the automobile inthistry. Their-moral is the biggei:the car,
the better off you seem to be. Now you knowwe're really backpedaling
as fast'as Possible to go into the smaller the car becauseowe'Nie dis7
_carded the growth ethic.

"think, all along, I'd like to kind.of echo Lee Pittard's remarks.
At least, if ,we in this country are willing to admit our mistakes, then
fortunately we live in a glass house. The whole-world knows that-we're
grappling with all sorts of domestiE problems. The whole world kiloWs
that we've come to the'point now where we want to put a stop to the
growth that was taking place, because it was growth with no plans. .--

That's why we're in t4 mess that we're in right now. SOland use plan-,
ning is taking place and because of the private property in our midst.
If I want to build a house, there are certain-laws that tell me where
I canbny the land and what land is zoned and how much is zoned, for
construction of a llope. The statutes of the regulations tell me how many
b droom& I can have. The statutes of the regulatiAs tell me what kind
of wage system I can hook up into. The statutes of the regulations
te e what kind of material I must use for the construction of my -

house. The zoning Ordinances tell us exactly where we can buy. You can't
go into commercialized/industrial zoning and build a house. And indus-
try.and commerce can't come and build a shopping center next to your
house, if_ite-s- not zoned for such. So the concept of private property.
to me isia myth, because you're controlled and you're dependent all

-along as to what you can do with your land. ,You're also controlled in
f

agriqulture by virtue of subsidy programs, by vArtue of soil bank pro-
grams, by virtue of irrigation program's, for some of the smaller people
If pill don't have the water, yo1.4,14e don!t,grow anything.-

So, because we're getting away from the growth ethic, I'm glad'We'renot.
grappling with the problem. Somebody mentioned that the'popUlatihn is
groWing. It is'not growing. On the contrary, this is one ipf the first
nations that has dropped below replacement level. We're n4t even produ-
cing_chilldren to replace ourselves. I don't know how long that is going
to last. 1,0 apparently. got to that level in the 1930'.s and there was
all sorts of screaming about how we were going to become extinct. Then
we had the baby boom right after the Second World War, -then we went into
a baby bind. vid then the whole issue of wbether, we were growing too
fast became Very popular.and the last figure that we-had was that we.
Were'Sust telow replacement level. we're not growing. What is hap-
pening is that New Mexico, because of the views that Lee Pittard talked
'about, because of the things that Representative Castillo talked about,
is attracting ajot of people. Our growth is not really th4t natural.
Except in some counties. We're just getting a lot of people coming
from the outside. Arid we're trying to provide for the people who are
Moving-in. So we're not gr ing on the national_ level. BUt.we will grow
in New Mexico because of eve thing that we have%

As far ass land use planning, the 4#cision bust be made at the local level.
I don't know if ya agiee with me7but I'm convinced thatthe local unite
of government, the, Local elected officials and the local citizens have-
to make their own decision. And you already know where,I-stand on the
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issue of who makes the-decision on rural private lands - the owner,
as long as he dOesn't infringe on the right of someone else.

. Just one last word, everybody who echoes Sam_ Graft's comments, what were
really talking about is changing our style of living and Y don't think
we're ready to do that. Very, very feW of us. are willing to give up
some of the things we've'becoNe accustomed to. But On the other hand,

wthe minute that we exhaust our own resources, we lose oui leadership po-
sition in the world. Because the other nations are now wise to the
fact that we are the largest Consumers of natural resources around the
world. We're now facing a lot of static from nations that have been pro-
viding us with all their resources. Unfortunately, or fortunately,
those nations are not powerful enough or economically independent enough
to be able to really cut pff supplies to us. They are still dependent
on us for a lot of things. But7the minute the nations become independent,
we will continue to lose more and more of the natural resources. It has
already happened with oil. It will happen in other areas. So it's up
to us to pool all our natural resources right away. Becaude we don't
want to change our style of"living, but the price that we're paying for
that is losing our leadership role in the world.

A
Dan Berry is a Nevi,Mexico Representative from Eunice, New Mexico: He
was asked to participate in the panel_ presentation, replacing David
Selman. His remarks are not available.
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LEGAL AND,POLITICAL PROBLEMS FACING EXTRATERRITORIAL ZONING
IN NEW MEXICO

Presented By

Bob Stone

Bob Stone is with the Planning and Environmental Concerns Department,
Subdivision and Zonings City Office, Las Cruces, New Mexico.'

* * * * * * * *

No recent issUe c ncerning land use controls in Dona Ana County has genera-
ted Xore heat and controversy than that of extraterritorial zoning in the

'five-iile jurisdiction around the rapi 1y growing City of Las Cruces. Rai-
ned by cries of "Regulation Witho Representation ", impassioned citizens
living in rural areas around Las Cruces have successfully thwarted z ing
by'the City in its extraterritorial planning and platting jurisdicti
Opponents to extraterritorial zoning are alto petitioning State legisilators
for the repeal of laWs granting New Mexico municipdlities land use control
powers in, areas outside,elleir political boundaries.
5

This local issue has spawned legal and political problems which may have
state-wide repercussions. To find workable solutions, we must first under-
stand the rationale for states4 endowment of extraterritorial powers to
municipalities; the'apecific difficulties created by the New Mexico legis-
lation, and the sources of citizen opposition to the exercise of extra-
territorial zoning powers.

Two-thirds of the nation's states grant various.types of extraterritorial
powers'totheir municipalitieathat authorize the exercise of certain con-

, trols on duties in areas outside of corporate limits. These powers enable
municipalities to efficiently deal-with problems or functions relating to
community growth, health, safety or welfare which are often aeta-wide in

.

scope. .
'd.

,
.

Extraterritorial powecs have been exercised by munipipalities for many years
in diverse. forms. In the late 1700's, the State OT-MarYland issued the City
of Baltimore a charter which enabled it to prevent contagious diseases in an
area within three miles of its.city limits and to control river navigation
within four miles of its boundacies.1 In addition,.the need for municipal-
ities to insure an adequate supply of water and safe disposal of sewage has
led states to provide extraterritorial powers for these functions. For the
purpose of protecting water facilities and water supplies from pollution,
New Mexico extends to its municipalities thejUris4ction-and regulatory
control powers over all territory occupied by the ureter facilities and over
reservoirs and streams supplying the water, including all areas_ within five
miles above the yoint from which the waterNsUpply is taken.2-4)theT common
extraterritorial powers include control: oiler public gasp; electrIC, transperr,
tation and "communication systeispo4ce and fire protection services; pro-

f.parks, airports, and.cemetaries; flood control, and larid. use con-
trols. %

.
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Extraterritorial powers as.they relate to land use are chiefly found in
extraterritorial subdivision approval and extraterritorial zoning authority
granted to towns and cities for controlling development in their fringe
areas. The exercise of extraterritorial subdivision approval powers helps ih

to insure that new development in areas which may eventually be annexed will
meet muni%ipal standards.

Extraterritorial' planning and zoning authority stems from:the desirability
of guiding the pattern of urban growth and of preventing conflicting or
offensive land uses from locating on the fringes of urban areas. before the
time they are annexed by towns and cities. Extraterritorial zoning may
restrict development in rural areas naturally unsuited for it, such as flood
plains, or in areas with inadequate soils, poor water quality or high ground-
water tables. Development might also temporarily be prevented in certain ,

rural areas at a time when it would be premature and cause conflicts with
other economic land uses, such as occurs when haphazard checkerboard subdi-
vision development dots the landscape in an area which was formerly highly
productive agricultural land. Finally, extraterritorial planning and zoning
can help to manage growth on the urban fringe (where it oen occurs Most
rapidly) to dovetail with existing city development and be easily accomodated
by planned municipal utility and arterial road-systems:

New Mexico municipalities have had extraterritorial subdivision approval
authority for nearly three decades,. while their power to zone in their extra-
territorial areas is of relatively recent origin. A 1947 law3 first granted
the authority to approve subdivision plats in an extraterritorial planning
and platting jurisdiction. It defined the planning and platting jurisdiction.
for cities having a population greater, than 25,000 to be five miles from any
point on their corporate boundaries, while for municipalities having less than,,.
25,000 population, this jurisdiction extends out only three miles. The law
exempted from infusion within the extraterritorial jUrisdiction of one
,municipality any territory lying within the corporate limits of another mu-
nicipality. Where two municipalities (over 2,500 in population) have'over-
lapping jurisdictions, the law calls far each to terminate as point equi-
distant from the boundaiies of the two municipalities.

It was not until 1966, however, that the State Legislature gave municipal-
ities the power tb adopt.zoning ordinances in their extraterritorial planning
and platting jurisdictions.4 A unique aspect of this law specifically ex-
cludes zoning by the county in a municipality's extraterritorial jurisdiction.
If municipalities do not zone these areas, counties would not have the au-

. thority to fill the void, even if they have adopted A zoning ordinance for
other areas in the rest of the county. Thus, an extraterritorial planning
and platting jurisdiction has the potential of being a "no man's land" if
a municipality doesn't care to zone, or is prevented politically. from exer-
cising its zoning powers there, as has occurred in,Las Cruces.

Another problem with the 1966 law rests.in th of tt that although it gave
municipalities the powei to zone, it said nothing about procedures for
adopting or administering extraterritorial zoning ordinances. A partial
remedy was provided by a 1967 law5 which outlined procedures for adopting
an extraterritorial zoning ordinance through the establishment of a six-
member Extraterritorial Zoning Commission consisting of three persons
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appointed by the municipality, and three members appointed by the county.
Any zoning ordinance applicable to the extraterritorial rea must be ap-
proved by this body before it can legally take effect. the six-member
commission deadlocks in a tie vote, an arbitration procedit e is outlined,
where the district court judge appoints,a resident of the dicial dis-
trict who lives neither within the municipality nor the extraterritorial
area to cast the deciding vote that would either veto or allow approval of
the proposed zoning ordinance. 6

While the 1967 law outlined°procedures for adoption of an extraterritorial
zoning ordinance, it remained silent as to its administration. Thus, in e.

the absence of any new provisions, the municipality administers requests
for zoning chafiges in the extraterritorial area just as it would zoning for
areas within its corporate limits -- with hearings before Planning and
Zoning Commissioners who decide whether to recommend zoning changes to the
City Commissioners, none of whom reside in the extraterritorial area or
are elected by residents living there.

Herein lies the problem: County residents whose pioperty would be zoned
have rebelled against the fact that they lack "ballot box leverage" over
the public officials who can make ultimate decisions affecting the use and
valve of their land.7 They have raised issues about the lack of accounta-
bility and self- Ietermination, and have compared their own dilemma during
this Bicentennial period to that of the American colonists who overturned
an external authority because of "taxation without representation".

Many extraterritorial residents have alleged that the law allowing "zoning
without representation" is unconstitutional. Requests were made to both
the Dona Ana County District Attorney and the State Attorney General for
opinions as to the constitutionality of extraterritorial zoningv but neither
has rendered an opinion to date. Court challenges to extraterritorial
zoning in other states have proved unsuccessful. Presently allowed in
twenty-one states, extraterritorial zoning has never been declared uncon-
,stitutional as long as there was adequate state enabling legislation. Courts
have consistently supported the concept that municipalities have a right
to control land uses beyond their corporate limits to prevent haphazard or
potentially offensive land uses from occurring.

Other sources of local opposition to extraterritorial zoning in the Las
Cruces area stem from deep-rooted feeling of distrust by many county re-
sidents towards the City government; fears that zoning will lead to annex-
ation and higher property taxes; conservative beliefs that private property
rights should not be violated by any form of government controls, and anxi-
eties that landowners may lose a large part of their property's speculative
value if zoned for low density development or no development, as in the
case of flood hazard areas. The latter basis of opposition is particularly
strong among farmers who fear loss of borrowing power on the speculative
value of their land and who want to retain the freedom to sell off their
land to developers and speculators at prices three-to-four times higher
than those they could receive from other farmers purchasing it purely for
agricultural use.
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rar -reabon14 cited above,--State enabling legislation granting municipa,lities
extraterritorial zoning authority is currently under attack by organized
opposition grodps who. would like to have it repealed by, the State Legisla-
ture. However, given the apparent benefits of municipalities' having some
control over development occurring in their fringe areas, we should seek.
methods by which the representation issue may be solved khort of abolishing
the entire concept of extraterritorial zoning. Several alternatives are
worthy of consideration:

1 State statutes may be amended to enable all counties to zone
within municipalities' extraterritorial planning and platting
jurisdictions. This would alleviate the problem of the extra-
territorial area being a "no man's land" in the absence of
municipal zoning. A special provision in the State law gave
these powers to Class 41 Counties. Bernalillo, the only Class
A County in the State, has zoned within Albuquerque's extra-
territorial area. To protect municipalities' interests and
encourage cooperation, the law stipulates that a municipality
may also adopt a zoning ordinance for its extraterritorial
area which would supersede the county's. In adopting and ad-
ministering its ordiAnce, Bernalillo County has taken into
account Albuquerque's legitimate interests, so that the City
has not found it necessary to adopt its own extraterritorial
zoning ordinance.

2. A variation of the above procedure: Allow both the munici-.
pality and county to adopt zoning ordinances in the tunici-
pality's extraterritorial area, provided that if the county
adopts an ordinance, it would be able to supersede the muni-
cipality's ordinance. A majority of the states allowing
extraterritorial zoning include this provision in their en-
abling legislation. This permits municipalities in rural
counties to zone their fringe areas until the counties, them-
selves, are financially or administratively capable of doing
so.

3. Existing State statutes allow for dual administration of a
municipal extraterritorial Rning ordinance by utilizing the
Joint Powers Agreements Act" which enables two or more gov-
ernment agencies to jointly exercise any power common to
them. While current statutes prevent counties from adopting
zoning ordinances within municipalities' extraterritorial areas,
they do not prohibit counties from administering them. Thus,
counties and municipalities may contract under the Joint Powers
Agreements Act to jointly administer an extraterritorial zoning
ordinance, giving the county three appointees and the munici-
pality two appointee;3 on a five-member,board established to
recommend zone changes, amendments and variances.

4. State statutes may be amended to allow for county adoption of
zoning within municipalities' extraterritorial planning an4i
platting

,
jurisdictions, with the provision that before any
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ordinance could take effect it trust also be approved by the
governing body of the municipality and that there would be
two members of a five - member administering board appointed

by the municipality to represent'its interests. This would
allow for municipal land use concerns to be taken into ac-

count while the political responsibility for adopting and
administering the ordinance would ultimately rest with the
County Commissioners.

State legislators and the Legislative Council should explolthese and

other alternatives before taking action to repeal existing statutes that
would wipe out or cripple the concept of extraterritorial land use con-
trols for the entire state in response to appeals of residents living in.
Las Cruces' extraterritorial planning and platting jurisdiction. Changes

should be made. But they must be carefully studied and evaluated to
balance the needs of municipalities with our citizens' rights of,repre-
,.

sentative government.

1

Russell Webber Maddox, Extraterritorial Powers of Municipalities
in the United States, Oregon State College Press, Corvallis; Oregon,.1955;
p. 8.

2

3

Section 14-26-3 NMSA, 1953 Comp.

Section 14-223 NMSA, 1941 Comp. This law was repealed and replaced
in 1965 by Section 14-18-5 NMSA 1953 Comp. which, as amended in 1966, con-
tains the same definitions of planning and platting jurisdictions as Ole
original law.

4

Sec46n14-20-2 NMSA, 1953 Comp.
5
SectiOn'14:20-2.1-NMSA, 1953 Comp.

6

The City of Las Cruces altered this procedure somewhat because it
believed that it would be-politidally infeasible to merely seek the Extra-
territorial Zoning Commission's approval of a zoning ordinance that had
already been adopted by the City. Instead, it has included members of the
Extraterritorial Zoning Commission in the entire planning and zoning pro-
cess so as to give county residents an opportunity for input and represen-
tation in the adoption of a zoning ordinance affecting.their land.

7

This popular conceptoOf an "inherent right" for political pressures
to be applied in the administration of zoning, points to one of the major
weaknesses of this tool as a growth management technique: it usually fails
to stand up under these pressures, with numerous zone changes and.variances
consequently being granted.

8

There is no New M xico case law concerning the constituttonality of
extraterritorial zonin States with cases upholding extraterritorial
zoning include Nebraska, North Carolina, Wisconsin and Kentucky.

9

10

Section 15-36-25 NMSA,, 1963 Comp. (enacted in 1973, repealed in 1975).

Sections 4-22-1 through 4-22-7 NMSA, 1953 Comp.
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Table 1. band Ownership in New Mexico by County, 1971-72.

161575

Bernalillo
Catron
Chaves
Colfax
Curry
De Baca
Dona Ana
Eddy
Grant
Guadalupe
Harding
Hidalgo
Lea
Lincoln
Los Alamos
Luna
MCKinley
Mora
Otero
Quay
Rio Arriba
Roosevelt
Sandoval
San Juan
San Miguel
Santa Fe
Sierra
Socorro
Tans
Torrance

Union
Valencia

ilk

Private

Acres Percent

340,600
809,500

1,893,900
4110,600
823,000

1,167,200
'314,300
528,000
894,200

1,615,000
946,300
963,700'

1,457,500
1,808,100

0

586,2019

575;100
1,049,600
649,900

1,581,100
1,027,400
1,326,100

641,800,

?,4kg., o

60,900
469,000

1,230,600
545,200

1,610,100
1,933,300
1,804000

45.5
18.3
48.6
87.6
91.7
77.4

149
19.8
35.2
84.2
69.3
43.7
51.8
58.2
9.0

30.0 538,900
16.5 -1920100
84.5 84,400
15.3 4610500
85.8 246,500

1971 TO 1972

cotta

Acres Percent

37,900
543,300
723,800
282,600
70,390

249,600
294,400
491,00
376,300

4183,500.
348,600
3594900
c886,800
301,900

'4

-27.4
84.4
27.0
5.4
81.1
52.2
17.6
29.1
37.8
75.2
79.2
49.8

123,100
220,600
98,000

188,10,

179;'

90,500
368,700
619,306
102,700
307,000
450,100
2580060

TOTAL 33,971,700

.-
Ppapra1

a 1.
Total

Acres Percent Acreage

.5.1 369,700
12.3 3,061,000
18.6 1,281,200
11.7- 15,700
7.8

16,6 - 9g::gg
12.1 1,825,900
18.4 1,647,700
14.8 ''1,270,300
9.6 120,100

25:5 70,500
16.3 882,500
31.5 466,900
9.7 999,300
0.0

28.5
69,100

8.5 785,400
5.5 2,723,300
6.8 107,600
10.9 3,136,900
'13.4 14,500
3.3 2,595,500

14.0 24,200
'4.1 1,637,200

3i145,500
:9- 394,700.

7.4 492,900
13.8 e 1;828,500
144 2,376,200
7.1 795,600

14.Y 2241100
18.4 . 58"
7.2 1,557,006

Aiism.
43.6 9,680,200

49.4
69.4
32.9
0.7
0.5
6.0

75.0
61.8
50.0
6.3
5.2

40.0
16.6
32.1

100.0
41.5
78.0
8.7

73.8
0.8
69.3
1.5

68.9
89.3
13.0
40.4
68.6
56.2
55.1
10.5
2.4
43.0

748,,200

4,4130100
3,898,900
2,408,900'
897,800

1,507,600
2,434,400
2,667,100
2,540,800
1,918,600
1,365,400
2,206,100
2,811,200
3,109,300

69,100
1,892,500
3,4900500
1,241,600
4,248,300
1,844,100
3,746,000
1,570,900
2,377,000
3,523,900
3,034,400
1,219,300
2,666,200
4,226,100
1,443,500
2,141,200
2,442,100
3,619,900

12.5' 34,073,000 '41.43.8 77,724,900

a
Includes Indian lands.

'Plus 141;500 acres of inland ter

Source: New Mexico Blue Book,

area, total state acreage of

1'

77,866,400.

°



Table 2. Land Ownership Trends in New Mexico, 1957-1972.4i

0

LandAftnership
Category

1957.

Acre. Percent
1971-72

Acres Percent
Percentage Change,

. 1957-72
(Millions) (Millions)

Private ---e_,22.3 41..6 34.0 43.7 +2.1

State 11.5 14.8 9.7 12.5 -2.3

Indian 6.3 8.2 7,3 9.4 +1.2

,Federal 27,5 35.4 26.8. 34.5 - .9

Source: 4New Mexico Blue Book
Land Resources of New Mexico
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Table, 3. Trends in the Amount of Privately Owned Land in New Mexico, by County.

County

Percent Private
1971-72

. Percentage Change

1960-721959-60 1965-66 . 1960-66 1966-72

Bernalillo 44.9 44.9 45.5 0 .6 .6

Catron' 20.0 19.9 18.3 -.1 -1.6 -1.7
Chaves 42.5 42.9 48.6 .4 5.7 6.1
Colfax 87.5 88.9 , 87.6 1. -1.3 .1

Curry 92.7 92.7 91.7 0' -1.0 -1.0
De Baca 66.9 66.9 77.4 0 0.5 10.5
Dona Ann 8.0 13.6 12.9 5.6 -.7 4.9

Eddy 22.2 17.6 19.8 -4.6 2.2 -2.4
Grant 33.7 33.8 35.2 .1 1.4 1.5
Guadalupe 77.0 77.1 84.2 .1 7.1 7.2
Harding 70.5 70.8 69.3 .3 -1.5 -1.2
Hidalgo 46.6 46.6 43.7 0 -2.9 -2.9
Lea 42.5 42.5 51.8 0 9.3 9.3
Lincoln 58.0 43.8 58.2 -14.2 14.4 .2

Los Alamos 0 0 0 0 0 0
Luna 26.3 26.3 30.0 0 3.7 3.7

Mc Kinley 26.9 27.0 16.5 .1 -10.5 -10.4
Mora 85.6 85.7 84.5 .1 -1.2 1.1
Otero 12.8 12.9 15.3 .1 2.4 2.5
Quay 82.9 83.0 85.8 .1 2.8 2.9

Rio Arriba 28.3 25.5 27.4 -2.8 1.9 - .9
Roosevelt 85.4 86.8 84.4 1.4 -2.4 -1.0
Sandoval 30.4 28.6

.
27.0 -1.8 -1.6 -3.4

San Juan 9.4. 9.4 5.4 0 -4.0 -4.0
San Miguel 80.4 80.3 81.1 - .1

__v .8 .7

Santa Fe 45.6 45.5 52.2 .1 6.7 6.6

Sierra 20.6 21.7 17:6 1.1 -4.1 -3.0

Socorro 32.1 32.3 29.1 .2 -3.2 -3.0

Taos 52.5 52.9 (37.8 :4 -15.1 -14.7

Torrance 63.6 63.9 75.2 .3 11.3. 11.6

Union . 77.9 77.1 79.2 - .8 2.1 1.3
Valencia 49.5 49.1 . 49.8 - .4 .7 .3

Source: New Mexico Blue Book, selected years.
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Table 4. Land Use Trends in New Mexicoa

UAL
.101575

Major Land
Uses

Total Ctopland
Irrigated
Dry

Grazing & Timber

Parks & Game Refuges

Urban

Defense

Rural roads, railroads
& airports

Other

Total

1945 '1959 1968-70
b

Acres s-Percent Acres Percent Acres Percent

2,367;000 3.0 2,650,000 3.4 2,678,160 3.5
(1,255,320) 1..6

(1,422,840) 1.8

/0;520,000 90.8 69,770,000 89.7 69,997,113 90.0

310,000 .4 468,000 .6 591,190 .8

117,000* .2 198,000 .3 2*798 .9

2,060,040 2.6' 3,142,000. 41 3,268,572 4.2

333,000 .4 395,000 .5 440,196 .6

2,030,000 2.6 .1,138,000 1.5

77,737,000' 100.0 77,766,000, 100.Q 77,714;740 100.0

Source: Inventory of Major Land Uses, United States, United States Department of
Agricultural Economics, Miac. Publication No. 663, Washington, D.C. (1945 data).
Major Uses of Land and Water in the United States, U.S.D.A., Economic Research
Service, Farm Economics Division, AgriculWral Economic Report No. 13,
Washington, D.C., 1962 (1959 data). Country Profiles prepared by the New
Mexico Interstate Stream Commission and the New Mexico State Engineers. Office,
Santa Fe, New Mexico, 1975 (1968-70 data).

aData collection methods and some land use. definitions changed during the 1945-70
3. period and thus the trend data must be interpreted with caution.

b
Based on data collected for each count4from 1968-70.
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LAND-USE SYMPOSIUM

ThOLand-Use.Symposium was organized in 1968 ,by a group of con-
cerned,peoge. This effort was spearheaded primarily by a cam-
mittee,of the Rio. Grande Chapter of the Soil Cbnservation Society
of-America,'

,

`New Mexico State University.and the Cooperative Extension Service
'assumed respOnsibility for the Symposium in 1970. .1

TO ENCOURAGE AND STRESS THE NEED FOR,WisE RURAL AND
URBAN PLANNING, FOR THE USE OP OUR LAND AND NATURAL
RESOURCES,

Objectives:

. To identify problems of land -use ,in Nexi Mexico,-

To identify specific
land-use problems.

To 'create awareness of need for land-use planning
in rural and suburban areaeby local governmental

'"bodies, particularly boards of county commissioners.

To\pro4ide land-use planners with Ideas about hqw
longL.range planning leads to wise-land-use decinons
in,the future, and to emphasize the flexibility and
adaptability of land-use plans.. '

;.-

ns required to resolve

To provide cite general public with information about
- benefits of land -use planning for the development of

future communities it 'New Mexico.
A \

To encourage regionkl land-use planning where feasible.

97

2

ith Austin
State Program Leader/CD
Cooperative'Extension Service
Drawer 3AE, New Mexico State University,
Las Cruces, New Mexico 88p03

44%4,
o.



1975 LANDrUSE SYMPOSIUM STATEINiDE.ADVISORY.COMMETTEE MEMBERS
f

fAlbuquerque. District` Corps of 'Engineers
:Arthur G. Cudworth
P.O. BoX 1580

.

Albuquerque,' NI -87103 (766-2615),
0 ,

Bureau of Land Management
Arttfur.Zimmerman,'Directol.
P.O. Box.1449-
Santa Fe, NM 1988-6217)

Environmehtal Improvement Agency
Tam Baca
Box 2348
Santa Fe, NM 87501 (827-5251)

League.ofWomen Voters
Mrs.%Mally Ribe
1232 41st Street'
Los Alamos, pm 87544 (662-3698)

Natural Resou rce ,ConservationComnissiort
Thomas B.Keyse
321 W.,Sah Francisco Street
'Santa Fe, NM 87501 (827-5389)

s.

Regional CouncilsNew Mexico 'Association of
Leo T. Murphy
Alternate:, Larry Parks
P.O. Box 424ff

Santa Fe, NM 87.501

W.Association of
A.D. Brownfield
.Star Route 2, Box
.Deming,. NM 88030

NM Cattle Growers_
.Oliver "Sato" Lee,
Box 552
.ReserVe,-NM 8`7830

New Mexico Giol..ical Society, Inc.'
Russell Clemons
Box 3AB '-

New Mexico State University
Las Cruces, NM 88003 (646-103).

New Mexico Municipal League
Frank Coppler
Box 846
Santa Fe, NM 87501 (982-5493).

Society for Range Management
Noel Marsh
New Mexico Section
904 South Plains Park Drive
Roswell, NM 88201 (623=0,7)

Soil Conservation Service
Charles F. Youberg
Resource Conservationist,
BaX 2007
Albuquerqt;af NM 87103 (766-3227)

Soil Conservation.Society of America°-
Don Pendleton
Asst.' State Conservationist (Programs)
Box 2007.

.

Soil & Water Onservation-
."

92A
(546-3074)
' .

Association

(533-6201)

NM Department of Game and Fish
Gerald H. Gates
State Capitol Building
Santa Fe, NM 87501 (827-2923)

NM Farm and Livestock Bureau
Art 6/ens
Alternate: Rotiert Storey*

421 N. Mater.
Las Cruces, NM 8801 (526- 5521)

*2951 Hydei SE, Albuquerque, NM 87106

-Albuquerque, NM 87103 (766=3227)*

State Engineer's Office
Jack G. Koogler
Bataari Memorial Building

-.Santa Fe, NM 87501 (827-2526)

-.Stata.Geglagist's Office
Gordon Page' '

Box.2860
Santa Fe, NM. 87503 (827-2587)

State Planning Office
Jon Samuelso0
Division of/Natural Resources'

zNew Capitol Building
**Santa Fe, km 87592 -(a27-45233)

University .of New Mexico
Stanley Morain .

Technical Applications Center,
Albuquerque, NM .87131 (277-3622) ,c

: .

U.S. Forest Service
Will :am D. Hurst
517 Gold A4nue SW (Federal Building)
Albuquerque, NM 87131 (277-3622)

-r
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. John Bigbee
New Mexico Representative
Box 136-
Encino, NiWrMexico 88321
05) 84572936'..

A
Sam Graft, Direetbr
State Parks & Recreation Cam:
Box'44T
Santa Fe, New'Mexico 87501
(505) 87-2726

Dan Cr Berry
-New Mexico Representative,
Box-67
Eunice, New Mexico 88231
(505) 393-7870

' Alvino.Enstillo
New Mexico' Representative
Drawer 68

,N Raton, New Mexico, 87740
0 -

(505). 445 -3615

Orlando Cervantes,
J.F. 'Apodaca Farms

' Route 1, Box 321
La Mesa, New Mexico 88044
'(5p5) 233-3429

James B: Colegrov9 '

Director of Public Affairs
Southwest Region - AMREP Corp.
3900 Southern Boulevard RE
Rio Rancho, New Mexico 87124
(505) 898-4060

Dr. George Dawson, Head
Department of Ag. Econ.
.New Mexico State University

. Box 3169
Las Cruces, New 'Mexico 880Q3
(505) 646-;3215

Pete Domenici, Senator
United States Senate
Washington, D.C. 20510
(202) 224-6621

Richard H. Folmar, Met., Dir.
New Mexico Legislative Council
404 State Capitol '
Santa Fe,. New Mexico 87503
(505) 827-3141

Joseph Gait, N.N. Senator
P.O* Box 909
Carlsbad, New Mexico 88220

.. (505) 885-3897

'Phil Haney., Gen. Mngr.
Harvey Investment Company
Drawer, -146 t

El Paso, Texas 79999.
(915) 544-1144

Carroll Minton., Si. Dire.
FHA, Mom 3414, .Fed. Bldg.
517 Gold .Avenue SW
Albuquerque, NM 87108
(505) 766-2462

Donald R. Levi
Assoc. Prof Ag. Law f,
Texas A&M University-

. Collqp Station, TX. 77863
*(713) 845-4914

Donald Neeper
NM Citizens for Clean Air
6, Watem

2708 B. Walnut
Las Alamos, NM 87544
(505) 667-4312 -

Dr. Grace Olivarez, Dir.
State` Planning Office

.

403 Exec.-Leg:"Buildini
Santa Fe, New Mexico 87601
(505) 827-2315

Hoyt Pattisar, N.M. Rep.
Star1Route, Box 58 "
Clovis, New.Mexico88101
(505) 89-2422

Tommy Perez, Se. Exe. Dir.
Ag. Stabil. & Cons. Ser.
517 Gold Avenue SW '

Albuquerque, NM 87101
(505.766-2472

Lee .Pittard, Ch. Adm. Asst.,
Lt. Governoes Staff
State Capitol Bldg.
Santa Ve, NM 87503
(505) 827-2221

Dr..Eukene Ross, Assoc. Dir.
CooperattA Ext.'. Service
Of State Box 3AE
Lea Cruces, NM 88003
(50S) 646 3015

Dr. William P. Stephens
Director, NM D21at. of. Ag2.*.

loco 3189'

Itterofiexico State University

LAO Cruces, New Mexico 88003
(505,-646=3007 .

Marion Strong
State Conservationist

-)Soil Conservation Service
[P.O. Box 2007
Albuquerque, New:- Mexico 87103
(505) 766-2166'

Dr. Gerald W. Thomas
President, New Mexico State
.University
Box 32
Las Cruces, New Mexic'o 88003
(505) 646-2635.

-Norman Wengert
Pref., Political Science
Colorado Stdte Univet,gity'

Fort Collins', Colorado 40523
(303) 491-5664

Kenneth L. Williams
Western Field Representative
Soll'Conservation Service
800m 507; Federal Building
511 NW .Broadway

Portland, Oregon 97209'
(503) 211-2845
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College-of Agriculture
Bruce Buchanan

4 Box. JQ - Agronomy
- :Las Cruces, NM 88003

Raymond J. Supalla
Box 469 - Agriculture
Las Cruces, MI' 88003

Gary B. Donart
Box 31 Range Science
Las Cruces, NM 88003 046-2518)

.

1975 NEW MEXICO STATE UNIVERSIITY'
I4ND-USE SYMPOSIUM. COMMITTgE,'

Con.fst of, Engineering
John Clark, Director; Water 13:elsonrces'.

Reisearch Institute
316" '(646-3239)

Economics
646 -2825)

College of Education. ,

TimothylPettibone
Box 3AC - Edu. Management & Dev.
Las Cruces, .NM 88003.(64672026)'

'College of Ants and SCienbes
William Ao Dick-Peddie
Box 3AF - BiolOgy
Las Cruces, NM 88003 (646-3609)

October
Morning

15, 1975
session: --Charles Yo' berg

Soil Conservation Service
Donap Pendleton 1

Soil Cons. Society of Am.
Jack Koogler
State Engineer's Office

Mrs. Melly Ribe,
Leagde of Women Voters.

Afternoon session: Ti6Othy Pettibone '

, NM State University
'Arthur Cudworth
Alb. 1Dist. CorpS of Eng.

4
.

tas Cruces, New Mexico 88003 (646 -4337)

dollege of Business Admin. &A_Economics
Paul W. Zickefoose
BOX 3AD - Economics :

Lis Cruces, NM 88003', (646-1963)

CoOperativExtension Service '

Larry FoSter Oief-Cattle Specialist
Box 3AE'
Las Cruces, Nm. sgqq (646-3706)

0

4

Jose Herrera -: CD Specialist'
P.O. Boi 2176',Nost Branch
Las Vegas,. Nidt p7702. (425-6786 or 6787')

,,

SESSION COORDINATORS
.

1 , f
.

,
October 16, 105

Lunch Session:

REGISTRATION
: Bill Hill, Consultant

Ret. Albuquerque District.
Corps of .Engineers
10613 Moon Valley Court NE
Albuquerque, NM 87111

a

Morning session:,
,

Llinch session:

PUBLICITY
Jeanne Gleason, Assoc. Ed.
Ag.'Information Office
BOX RAE, Cpop..Ext. Service
NM State e-Uniliersity -

Las Cruces, NM 88003

RECORDER C
,..4DOn Martin

Albugn e District Corps
of Engine rs
Albuquerque, .NM
,,87108

0.1

Stanley Morain
:University of .New
Mexico
Noel Marsh
Society for Range
Managetent
Tom Baca
Environmental
Improvement Agency
Robert Storey
New Mexico Farm and
Livestock Bureau

EXHIBITS
Jose Heribra
Community Development Spec.
CooperativeaWt. Service
.0. Box 2170, West Branch
s Vegas, NM 87701

O

0

0

ot

0

a
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Published and stribUted in fFtherance of the Acts of Congress of May 8177\
and June 30, 1914, by the. Cooperative Extension Service of New Mexico
State University, Philip J. T,eyendecker, Director, and the United States
;Depaitment a Agriculture cooperating.
.

ANNUAL SYMPOSIA:
.196,9 STATEWIDE'LAN6-USE
-1970 -2URBAN PLANNING AND ZONING
` 1971 - ACTION FOR' SENSIBLE LAND-USE ,
.972 LAND-USE LEGISLATION FOR NEW MEXICO

.1973 - LAND -USE POLICY, PLANS, PROCEDURES
1974 - GROWTH:OENUgS AND LAND-USE

,
1975 PRIVATELY OWNED RURAL LANDS AND LAND -USE PLANNING
1976 - PUBLIC LANDS AND LAND-USE PLANNING:

101

a

New Mexico State University is on equal opportUnity employer. All prOgrams en available to everyone regardless of race,
color, or notional origin. New Mexico State University and the U.S. Department of Agriculture cooperating.
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