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. HI“‘ARI\(; ON HOTSE LCONCURRENT RESOLUTION 330
.o +_, (Title IX -Regulation) _ .. v,

r

- % .
MONDAY, JOLY 14, 1975- .
' . // v - ’ -~ 7
. RIS ; Hovse o¥ ReereseNtTaTIVES, | .
: ©SorcodnnTisg oN Berat OPPoRTUN rrES |
, N .2 o1 Tire. CoNMUTTEE OX  Epygamox axn Lavor, |
’ > o~ Waghzngton,,lg C.i |
The subcommittee met, puhu:mt to noticey at 9 .43 a.m. in roow 2175,
2y burn IToyse Office Building. 11 Augustus F. Hawkins (chuir-
man) presiding. “\ :
Members presént : Representatives, 1‘\-1km~, O1}iira, Xawkio, Clay,
Benitez, Miller, Hall, andiBuchanan.
Staff presént: Susan D. Grayson, staff ditcctor: William ;[Iimr
. legislative asistant; Carole bdmu/or. ll«‘l I mnl ]ug\h.ml \Io~ae,
‘l\\l\tdll{‘ minority counsc\l
o ear, Hawrixs, The § Subcommittee on E qudl Oppmtum(u-; is callegd
v to order. The Chair has ait openingestifenignt which will bcrle‘ul at v e
~ this time. \ - \
Mr. O'ara, we will somewhat, delay the pmcoodmg until Mr.
Buchanan, who i» vit the way, artives. Possibly after I have read my
openuw statement, it may Lo that he will hate arrived. ,U“ua is the
eason for bhie ‘short delay. . |
The subcomumittee is convened this 1 morning to hear teatm.om on
\ Tlouse Conetinrent Resolution 35, dxmppwyuw certain provisions of
the regulation uuplum.utuw thlu IX of the Education duefidments
()f l‘)"’—l- l .
y The subotrttes Is uuh)w upon 2 yote on July 9, by the Cunnmttoe'
: Awin Edacation and L‘xbm. to refer Hotse C um,uuent Resolution 23
o the Subeommittee vl l"”ual Oppottunitivs fot its consideration for
¢ legiRlative “days. - ~ :
Uhder section 451 td) of flie General ]‘duuatfon Pro-isions Act,
] Congress has {; days to review the regulation to determine \\Inthm_
it\is umaht(‘llt with the authorizing lunaldtmn Tpon a finding of
tudonsisteacy, Congress may, by wn«,uumt u-:oluuuu, disapptuve e the
! regulation. ~ & * “ooe .
TNhe cone font n-~ululmu before ns cites theee sision- of the’
) titlg I1X regulition ag iticonsistent with the atatumutlou $3.53 (e) v . ]
< andiid), requiriig recipieny institutious to conduet self-evaluation and |
maiftain reg -unl;, section 86,8, 1equiring the institutious to adopt a P
s T .mco{ srocedare s and svetion §6.12(D), requi. Ing religlon- institu-
. tionsito subinit a statewent identify ingz the provi jons of the regulutjon «
whicl{ conflict, \mh 7 spvuhn wlmwm tenet, in order to claim un .
0\(‘m11hon. . o : .

< ' ” .
o b NG . )
o * L7 . ‘ ' . ) N
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Though none of us i~ entitely satisfied with allf the provisions of
this regulation implemonting title INA out duty is to” examine the
pros isiung, in I»axtlculzu' the three dted s incousistent in the concur-
tenf resolution. tu ddetinine thelt consistency with the ‘authorizing

statute. ; c .
. [Text of IT. Con. Res. 338 follows:] '
- v
. CoNcURRENT RESOLUTION .
. \ [I1. Con. Res, 330, 04th Cong., 1st.des<.]

AWhereas the Svcrvt.‘\rg of Health, Education, and Welfare vu June 4, 1973, sub-
mitted to the President bf the Senaté,and the Speaker of the Iouse uf
Representatives certain regulaidons for the buplewentation of certain sec-
tions ‘of title IX of the Fducution Amendmeuts of 1972, pursuant to, the
Necretary’s, duty  umdér section 431 of the Gerferal Education Provisions
Aet; and . . . )

Whereas the Congress, in the eserdise of it$ aulhority under article T of the
‘Coustitution aud in @ ceordance with the procedure established - by said
section of tite General Eduecation Prgvi)i-ms Aet fur the safeguarding of that
autlority, has.reviewed sand regulptious.and finds certun of them incuit-
;istent' with the Act from which they wmust detive thgir authority, as

ollows: . .

(1) subsections 6§6.3 14y and &), requiring each regipient educativnal insti-
futivn to comlduct a self evalnation and milutajn 'records thereof, are incon-
sistent with the ActiSince there is no authurity contained in the Act fur such a
reqhirement, - . -

+12) section 86.8, reyuitiLg each recipienyt to adopt and public grievance pro-
vedures providing for resulutom of student and emplugee complaiuts is incon-
sistent with the Act) since there is no authority contained in the Act for such a
requirement, and ’ , &

13) section 86.12¢1), requuriug an edacational instifotion tu claim a religions

o . .exemption Is inconsistent with the Act, since section 901(a1 (3) speclfically ex-
etupis cdieational ivstitutions from wverage under subsectivn éa) and pould
hot requlre an Institalion to be fureed to petition or claim sucly exvinption from
the Deparfment of Xealtl, Edbieation, and Welfare: Now, therefure, be it
Resolved by the Huvas: of Represuntatiies (the Senate concurring s, Thag those
regulativus, subRitted tu the Congress on June §, 1975, propusing to add ~ub-
sectivns 86,3 (¢) ‘and (d) and section 86.8 and section $6.12¢(b). part 86 to title
13.0f the Code of Federal Regulations, fur the implemeuatation of title IX of the
Tdacation Amendinents of 1972, nre disapproved, by the Congress on the grouuds
of their incobsistency with the Aet fron which they derive their authority, as
set, furtle in the preandle: to this reselution, and are returned to thé Secretary
of ogltll, Education, aud Welfate to be modified or otlierwise dispused of as
provided in section 431(&) of the General Education Provisions .Act. .

Mr ITawkias. As our first witness this morniﬁ;{, the subcommittee
welcothes the chairan of the Subeonitteg on Postsecondary Educa-
*tion, apd the author of Iouse Concurrent Resolution 330, Mr. James |
G. OTara. the Representative from the 12th District in Micligan.
Mr. O'Hara, I am quite sure that Mr. Buchaunan will be joining us

%

1 very shortly, Unless you wish to delay the stait of Learing until Le

arrines, I wpuld certainly welcome at this time your statement ifi
support,of the resolution. ’ d ,
b 4

. ' N /‘-
STATEMENT OF HON.' JAMES G. 0'HARA, U.S, REPRESENTATIVE
.« -\ 7" FROM MICHIGAN

3 . \ . . o
Mr. O'ITana, Thani{ you very ntuchg Mr. Chairman, for this oppor-
tunity. I will proveed now, and I certainly will be happy to answer
. any questions that Mr, Buchanan figlt hate with respect to matteis .
*about which I will have testified befove hisartival. - :
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Mr. Chairnan, U appreciate this opportumty, to “appear at your .

snbeommittee’s hegring on House Concurrent Resolution 330. This
. concuprent refolution deals with an important subject matter in fuiidl
of itself. but the procedurgl.and constitutivnal questions involved are
evofl more sigifificant. So I will tuin my attention first to-those issues.

/House Coneurrent Resolution 330 is the first example of tlié exercise

A5y Congress of a new procedure, created by law in the summet of 1074,
. /c{esxgped to safeguard the exercise by the .Congress of its most fufida-

R
* %

{he T nited States

mentagonstitutional duty, - )
.The very -first sentence of the Constitution
says: "All legislative poyers herein granted shiall be vested in 2 Con-

avess of the United States, svhich shall consist 'of a Senate ind Houde' *,_

- of Representatives.” - - .o . .
That Constitutipn. which we have W}ﬂl-to roteel and
defend, gives the executive branch the dfty to sce that the lyws are
faithfully exccuted, and it gives to the judiciary the right to determine
caseg and: controversies-arising’ uiiler thgse laws. :

But to the Congréss, and to thé Congress alone, it gives the right

“to make law. o ) e e
. This was not an accident, Mr. Chajgman. The men who wrote 'the
Constitution knew from bitter experience that the authority to make
. Jas hatl to be kept jealogsly guarded in the hands g£those who could
be held responsible to Hm})eop e, : ! .
“They did notjassume that the- ] ,necesiarily pos-
sessed 'of greater_ wislom than the cgployees of the executive branch,
or the judges. 'Lﬁey did not believe tRat the et
. would_be more beuevolent. more understanding, more selfless than
, their fellow citizens, J&was.not for 3

ny of these ré
cave the exclusive and.unshared, Jegislative power to the Congress.
They Eave that authority-to the Congress because the Congress is
answera
government power is borrowed, and"to whom
accountable. : ..
That fundamental constitutional concept of.séparation of powers
has frequently been under attack. Andfor most of the time any of us
have been in this Gongress. it has been under nnremitting attack. The
attacks were ot begun in this administration, nor in its ill-fated

predeessor. But the effurts of the executive branch+to assnme the power.

to.make the aw, to rise above the law when its policies suggested it
and to violate the law when it thought it was doing so in a good cause,
certainly rose fo a cresfendo in the last 6 vears—ind Jed directly to
the comstitutional crigls which was so narrowly avaided less than a

S year agQ,

—

E
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The attacleon the right of the Congress to malke the law. and on the
Aty of the executive branch to abide by the law. did not, of course.
tale the form of a violent coup detat. There were no 7 days in some

. recent May. with armed hordes of GS-12's charging Capitol Hill to.
oust the Representativesand Senators £rom their work. It didn¥ even

take the form of flamboyant defiance of the express prohibitions of '.

the law, ~ e e

-

bersyf the Congress

»

'3

le, at very frequent.intervals, to the geople from whom all~
its-use must always be *

L

Ny x
o

The assault was more insidious and more difficult to resist than an' v,

dutright copfrontation. The bureaucyacy doesn't simply tell us to

buzz,off while they do what t]LLely think is right. No: very politely and

svitha great outward show of deference; they take the laws and busily
. \ - "
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" “write 1-cgn]at'i(()'f~s./ edplaining the Jaws to themselves, defining the
” terms already defind ia the laws, £ddityg exceptious. and exemptions
and explications and eaplanations until whit the public i _told to do
n bears only a ge%'al resemblance to what the law tells.

them to,do, te . ;
‘e always assured, Mr, dltnil'maxl, ¢hat the regulations are onlyt
. - what is pecessary. We are fréquiutly assured that they are only meaut
. to earry out’the “intent 6f ‘the Congress.”” And wesare constantly -
. assuredotfiat thése regulations, these “itnprovements” in the text of the” -
' aw, are so desirble, sy tighteous, o necessary fof some high cause ok
another that they tr, Xscend the need of mere legality:.
, L., Secretary Weinberpger expressed that frame of inind very eloguently
. * in his testimpny on 'the recent title IX regulations«when he appeared
4 before my subcogimittee. Yle said of the process of develuping those .
= regulations: It has been'eatraordinarily difieult, first, to interpret the
intent of Congress, and s¢eondly, to stecommotlate the concerns. of a
wide diversity of interest gronps and individuals.” N \
* In other Woids, the Sccretary of ITIWY, in devisifhg a set of regu-
lations dcﬂguud tocayny out the law, aud.detiving all of thuilznu'thon\l y
from the law, has felt himself cmpowered not unly to follow the Jan
but also to exercise the suparate legislative function of trying “to .
. accommodate: the concerns of & wide diversity of interest groups and
e (T individuals” i
And this bureaud ratic attitude leads beyond the mere rewriting of
) statute. It leads to the widéspread view that the only real law in town
' is the regulation, and that until some GS 15 Lias explained the statute, (
there is no reul law out there to concern anyone, -
Title IX is'a good, but not the ouly; example. Many of the indi-
viduals and groaps who suppurted us when we enacted title IN have
arcepted without serious argument the ineredible proposition that a
13w, cnacted by the Congress and signed by the President in 1972, has
not yet become effective, and will not until and yuless a st of regu-
lations is issued by the pxecutive branch.”

»
.

\ “The Congress may propose, the President may endotse, but until
" thie bureaucracy has acted,” runs the theory, “there is no law, worthy 4 - .
- of the namg.” . ) ’

It was with the phenomenon of adiinistiative lawmaking indyind,
" Mr. Chairman, that a year and more ago I offered in this very tom-
mijttée an amendment to a than pending education bill, My proposal,
whith wis unaninioualy agreed tuby the Committee on Education and .
Labor, aimd which beeame law with a few minor el nges, but without
scrious oppositivn on either side ot the aisle or 5')1,9ither ITouse, is .
© now section 431 Cd), (@), and (f) of the General Edueation Provisions
fLet. T agke nnanimaus consent that the teat of section 431 be inserted
) at thisPoitif in the hearing record, but I will sununatize their impact.
* . __lext bf section K1 follows:] * .
- M KR LY M

. 4 ) SUBPART 2+-ADMINIGIRATION : REQUIBEMENTS AND LIMITATIONS
£ 1 S, x

RULES ! REQWIREMENTS AND ENFORCEMENT ; -

4 A
Qrf:gi} {a) Rules. regulationdhguidelines, or other published interpretations
or m’}gi-' tssued by the Departmend of Health, Edacation, and Welfare or the .
Office’ 3 Education, or by any offiel of such agendles, In connecuion With, or
affect{ng, the adminlstration of any apy fcable prugram shall contan inunedtately
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Mo supsection b of this sectlor, suclustandard, rule, regulation, ur requirement

. . . e .

. E]
L fulipwang each substautive pruvision of, suck rales, regulations, guidelines, iuter. v
Preigtions, o veders, dtations (o the paridgulacagedtiol or sectivis of, statutery
law omother legal authorisy upon-which such provislonis based. T .
;. wbypaly No standard, rule, regulation, vr réguifement of geteral Applalility . ..
sueibed for the admiastration of any applicable, program may take “tffect
intil ghirty days after it is publlshed in the.Federal Register.
(<1145 . Duting the dhurty-day perivd ppiof tu the date® upon” which sdeh .
simdard, fule, regulation, or gefieral Teyuitemedit 1s to be effective,” the Comt s,
,usatonor shall, in aecurdance with the pritlsivus efeection 558 of title § United .
Sudtes Code., offer uny itutetested pary an opporinnity to make commefif upon,
aind tahe exception to, sueh siandansl, rule, regulatlon, or general regulrement
aned shall reconsader auy suck standard, rule, nogulation, or general regunlrement
aponwhich commeng is made or to whigh exception Is taken, v
«B) If the Commissivner determines that the thlrty-day requirement tn paza-
atapli (157 will eause umdue delay in the implementatlon uf o regulatipn, there-
by cawsing bxtreme hacdship for the Intended leueficiaries of an apylicable. ,
program, Lo stall notily the Committee un Edueatlon and Labor of the Iouse
of Réppesentatives aud the Conduittee vn Labur and Public Welfare of the Sen-
ate. 1L etther committee disagroes withahe detenuination of the Commissloner e
wittud 10 dags after such notice, the Comntasivner may nalve sucdd requlrement |
with_respeet o sueh regnlation, , ) .
163 Allauch rules, regulatlyns, guldelines, interprqu’iuns, or orders shall be. |
nulforily, applled and entoreed throughont the fifty States. e i |
tdf 1y Conenrrently with _the publiention ih the Federal Register of any . }
|
|

.
.

~tandard, rule. regulation, or reguiretient of ;;uucruf applleabliity as requlred

‘shall be transmtted to the Speaher. of the Hutse of Representatives and the
Presadent of the Senate. Such stamlard, rule, regulation, or reyulrement shall .
hecome effectiy e ot legs than forty five days after such transmisslon nuless |
the Congress shall, by concartent restlutlon, find that the staifdard, rule. rega
Lition, or requirensent ix igeonsisteht with the Act from which It derlves Its |
authoritg, and disapprove suchi standard, rule, regulation, or reqalrement. . ’ |
121, The forty-five-day period.specified In parageiph 1) Shall be deemed to |
run without interruptwn exeept duriug perivds when ciher Honse is In .'ulj&u;n |
went sae die, in 8djournment subject to the call of th@le . ot ln adjunrninent ‘
to aday certaln (87 asperivd of more than four cunseontiv dags In any such ;
period of adjournmest, the furts-five days shall contlnue t&ran, but if suche |
pertonl of adjuurmnent is thirty calendar days, or Yess, the forl¥ive-dns perad
~pall nut be deemed to have elapsed earlier thifn ten days after flfe end of sth ¢
adjonrnment, In ang peraod of adjonrnment which lasts wore thau thirty dass,
thue ﬂvrtf-ﬂ\ e-dage period shall be dewned to have elapsed aftee thirty calendar
dazs has elapsed. hinless, during thosesthirty calendar dass, elther the Com.
nuttee on Edncation and Thbor of the Hunse of Representitises, ur the Cotumiil- |
et on Labor aud Public Welfare of, the Senate, or both, shall have directed it
chatpman, n accordance with sald eommittee’s rliles, and the rules of that
House,, to transmit to the appropriate department or agencs héad a foraal
statement of objeqtion to the proposed starlard, rule, regulatlon, or requlre LI
sment. Sugh, letter Shall suspend tfe effective date of the standard, rule. regu
n.m....T.r Mequirement nutll not less than twenty.days after the end of such .
agigoursnent, durmg witell the Cungress may cnaet the concurrent resolutiin
proyided for in this subscetivn, In wo event =hall the standard, rule, regulatlon,
ur rpurement go into effect uatil the forty five day period sLall hase elapsed,
as provided fur In this subsectlon, .for hoth Ilonses of the Congress,
t¢) Whenever a cugenteént resolutivn of disnpifrorglis cuncted by the Con
arees uiuder the pros isions of this section, the ageuc) Wikch ixsued such standard.
e, * pegalation, o reqdifement may thereafter lssite o modified stapdard,
rute, regtlation, o regquirement to govern the same or.substantialls fdeniloal
Groumstances, i ghall, in gablishing such mlificatlon In the Federal Registér
and sutmtting it to the Speaker of the Honse of Representatives and the Prea-
wient of the Senate, jndicate how the modifleation differs from the” proposed
<audard, rale, regulation, of regulrement of general appllealulits carller disagr
peovesh, and how the agency beligves the modigeation disposes «f the findlags
Ly the Congress in the conenrrent resolution of disapproval.
ofy Fur the purposes of subsectlons: (1) and (e) of this section, activitles
iuder seetions 04 405, and 400 of this title, and tnder thtle IX of the Education .
Amendmends of 1972 shall be deented to l»e‘nppllc"nblc progrims,
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* 1) Not later than <IXty=deys after the opa the Bt ol aany yart uf any <8t

alaxting éhe wlmiustidton vt any applicable prvacam, Yue Cotamissioner sl
~ubndt to the € -u..nmm i Edusation atid Litoet ob tie House of Representatis e .
and the Sonmiiies on Laboi amd Jutike Weliare i the Senate a solieduld_ i
ottt Witk whath the v” cutag™ol las paapnal o pronadside 1ales, repula-
tiotis, il guidelinn s e uding midy At of el of such Aet, Suth sehedalb
shagll proatde that all g Turndes, resulatidas, .m(l..».uh e slall I promalacad
o wiling, vge huhdred Tl eighty days after 1ge subgdssion of such sehedside,
ot aseds provisded n the r..n..\ung serdener, o1 such tules, regudtions, and
s mitdelines shall be proadgatedl in acoondance with such schedule, If e Cone
sissheher i Uml..,plm o s becanstatives whilorseen af the tin e of tye subingssom

fahy andle s hieddle, L sdaaot cougdy withea sl daly Subaitiee pursmant 1o

Ml iliseciom e sHall notify such qunaiatives of sk !mllm.s amwl saldmiea
wete ~hedile, IT Lotl, ~ucl comamiftees nutify tie Cotumisgisater of their :\m-ru\.«l
* sk new schiedude, e Iorules, re .mlutimw uml ,.mmhm.s shidl e ]vrumul,.uh 4
in aecosdanes with sneh new sehiedille.
20 ¥R 1R Enacted April 13, lfnﬂ r.I. u»-.':m. Title l-\‘. e, A0Leay
(183, N SHaE 1600 renumbierivl Jube o , 4972, PL. 92-30s, mee B0 (1, N
Spat, 28, amennhsd August 21, 1074, 'L. 93-3%0, sec SO )y SseStat, RLHIRGBN

.- Mr. OTLawa, T etheits these subseetions pro e that Svhenfever: rulcs,
o aations, or guidelines are issued to gin e i Federal educatién pro-
Fi{RIIT !hm/;lnn lay wefore thoCongress for the last 43 days prio to

. :h(-lr * goilir into o fct, And’ dmm" thase 45 dadh s, the Congress ran

-

r

'

- Lrestien tlu-m to Jitd if they are, in fact. consistent with the stattony
" anthority from whicl thet must derive all of their forée. .o
i the C(m«vu == uthes a finding of inconssteney’, the regnlativns, ta
the extent they are inconsis tut may be returnied to the agency by a
st rent resolution. The 1&olation snudt spedify*the ﬁm'lmgs of -
ulisi~tee ALY alid the RV dias the option to 1dum those mcmx:lctenf
NS ~r1;!.muns to the C oL, lnmhﬁm‘ to mm-t the objections. fm alaw
other rev juw, :
Scetion 121 dues Lot 2 t]u‘sl %ht o u-lmu"o statute by cancurrent
Sesulnting, « f course, That waild T in violation ef the Concutuhon.
Tt doe net cive tis the 1ight to abend redationsTt does not aive ns
*the 15t fo retuen reoml, wighs hecanseawe den’t ]xlu- them, or hcc'um‘
they are ju-t ph.u i ar e e Wa T ehitien, ol vur mimds saipee
we “arote the Taw. or beeanse we think we ean do the work of the
boareanerats better than ey pane We minst uke a finding of fucen-
sisteriey with the hov, and w'e may not apply thy finding to any of the
foenlat fonss oxe, PrIo theer which it tits,
T 1ad ne particnlar Lew o1 -t nf]n-m'l.n" el ations in ind when'
T otferid woe xmml..l It wa<a Mpartioan et fo~temn the phenemenon
Tl ceidisiribead abone -!!u attifsrde e niight e A1 the spirinof San
Clinaste, « - .
Anil A]mn-'h thire Lwe heen 1o connrrent resulutions offered
CT o fer seetion 12 ! non, ln- te Lave been sevo ] sets nf Pae "ll] attons
act ~abmbiteld ta Hu Congre - in Seolonee with its provigions, and fe,
the extant 11y 1 un Lu-vn bronght befoges ngy ~u|u'n'unuttr0 they haae

’

Tha title TX veralations ore thd et to which {hee alm'u(]m.u hirve,

’ ' Tae i careful’ exvu'raad with '-n??;.mn £31 vere mich inuindl :
" ¢

Vi apndied to'the ostent of act: 1“\ dervelopineg ¢ r=~'u1mm') of di~-

« Daparanabonl comdueting pabdie Tearing -, R
Loty noon t}xax tothe steeifios of what Co- pealut mnnfdxs.xppmm]
Suds sepane with the titte IX restatiom., - - «

Hunse Conenrrent TReylution 220 el u]h-wnmw foir of the
resmlatiogs eogt died in the Jae | ubii-<ink to tie Gonezes<
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' TRegtlation S6.51e) 1equives ench institution to nwditafe on.its past
. 7 sin®0rite themdown. and refro s feomn connwit§ing thems in the futme. )
.. The whale Izw and the whole st of resulations tequires the latter, of .
cont=e, Pt the law is4otally slent on reqliting a formal process of -
- Melf-contemplation, : , o . .
Iousze Coneurrent Restlution 340 fds thet regulation to fail be-
canse it requjres something the Jaw does not require, The rezulatign
writer in thigease, peteeiving the fadure of the goodlearted but inept
* Cangress. drew upon his expdticnee, aid asstined anthority to make . -
aood omr jmadenacies, ok )
Rewulztion $6.5(d) requires the preservation, to lie made available
~  to the Digector. of;the record@f thisself-rvatuation. Again, the reen-
" e Jeion writer has decided heredn add {o the requirements of the law.
5. Regulation 86,5 requires erery accipient justitution in” Ameriea to ”,
.~ “appoint an employée to work on complianee, and to est:xl),ish an in-
terual grievance procedure to sctt)e sex di~criminationscomplairts.
. Tn all three of these cases, the reguilatidu wiiter has come up with a
« prety gond idea, Perhaps the Congress oughit to hasve at least styonaly
r.-m‘nuﬁinlcml(-d ix}n-ru:xl grievance procedures, I cunsider internal driev- )

anee procediged to Le far better Ways to asswe individugl¥ of thtir . .

rght to equal treatment nuder the Jaw than those Saflirmative action” .

procedites that so often, in plain unyarnished fact, require that one

perng he diseriminated against on the bpsis of.race ur sey so that =ome

*  other persott can becompeusated for earlier discrimination aghinst gn-
othegon the basfe of race or wex. ~ . oo .
Pt Mr. Chairman, the Congress Gl pot mandate internal griev-  * ;
anee procedures. Tt did got mandate cel-evaluation, Tt did not-
< wawlpte presemation and production’of the recdrds of such self-~
* evhuation, And watil aud puless the Cougnos mandates snch hehavigr .
wnder 2he law, no bureaneiat. Ioweye s exalted can constitutionallv
elire privaid peesons or institution® in this country to ghey his wilk
oy thie @k of requiring obediencetothe law, . .

T kinow. 31r. Chairman. that it has been arsed that {hese proiidions .
atd B aseary for the iplementation of GhTXC and that they are
weneraly similar to what is reguitmbmadersvarions Fyeentive orders,

- " But I'think % litde histary of tithe IX conld usefuily be deseribed .
st this point to ~Jed some light an whetlar or net these rognlations s - .
ake regpdred oreven s hether thereds n-eful precedent fur them, ..

Whesr title IX wa- first proposed in this committee by our fosner
. eollemmges the gentlesoman frons Opegon, My, Green. she sngaested v
" that W Sppdy ool the word vwx™ gt tithe Y1 T think there wasa
substaotink mnjority of us i Al prtnitter 1f agresment that this
wis a werthy snd desiralde objective D, .
< Do adido it sas eded incommittes it was '} who pdinted ont, the
. ietwedinte parimentary impact of snh an antendment. “TE we g0
1o the foor with an amendimgent to tithe VI T <aid. ©it will open all |
of il VI A farther samondnnnt—a] most of tiese amendmends ‘
- will e goav Teetike to title VTMas well as to the convepd we are seekine ” .
fo exts ol in the priguesed tithe TN S, to proteet the substanee of .
. 1100 VT frean hostsle amenelroent . the copmittos indend wipte a stadute
O embeadvings the wards of gitle VT, bt substitting the word #ax™ for

’ e !
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In the course of the process, certain exeeptions Atere made, largels
. at the lnsistance 8f cectalsy pristigivlis private colleges wid univer- |

. sities, but otherwise, the language and wethod of. title IX is the

|
language and method of title VI. : “x .
*+Mr. Chaivman, I puint out that the regalations’issued by IIEW for
the inplementation of title VI of the Civil Rights Aet of 1964 .do
1t and ueber have grovided for self~cvaluation. They do not require |
an inteinal grievance\procedure. Pechaps, here, too, $itle VI ought to
be changed and the regulations changed with it. Buat it has not been | .
” donie, and it is. i my opinion, a further expression of the boundless
ard growing elfroutery of th¥ exeentive branchi that they are able to l
. find jn 1975 autherity ;to require bebavior that the same language |
.+ did not.give them anthority for i1t 1964. a : |
. . They fourth, regulation disapprosed by the coicurrent resolution, |
% My, Chairpmi, dealt with the proeeJure for applyify for the retigious |
. excmption which the Congress wiote iiito the taw. I g\ulaﬁqh §6.12(a) |
meyelf répeats tie language of the law, and.was nét subject to the |

resglution” of disapprovil-; : . s i
) But" regnlation $6.12(b), ikt the opiuion of the subcommitte, pre-

* seribed a procedure for applying for that exewption which seemed . . .
to some of us tu put some GS-18 in the Office 6f Civil Rights in the
e of o Guwrmn.uut theologian, deciding whether or not a regu-,
lation was or.was uot, gs hum'l;ly clifimed by ar applicant institution,
in contravention, of the religious tenets of that institution. The regu=
. “lation sought, Mr. Chaitman, not very subtly, to, shift the burden
-»_ of proof frqm the:Government to the institution. -
- 7. Searetary Weinberger, to bf sure, sent us.a letter assuring us'that
. he certainly did, not intend to'have any of his underlings actually do
anything about these -applications. And that letter left me just as
bewildered as ever as tu why such an application yas ceonsidered
. neeessary., ., . ~ - .
T have elsewhere used a metaplorical example in another legis-
) lative fckl. My. ,Chairman, and I would share that mefaphor with .
- vou today becanse I thinkit is applicable. ) . .
The laws of the land now impose a 35 miles pet hour speed limit
A upow drivers. This is the-la¥v. There is no ambiguity ?out it. It is

-

ot

~

' " uviiforceable like pther laws are enforceable. If a drivor isggund exceed-
ing 35 wiles por huur, he can be stopped, titketed, and otherwise dealt
with by the normal processes of the traflic laws. .
The speed limit is a-matter of grave national conedrn. It is directed |,
Loth at thie crucial task of saving petroleum resources, and at the |
equally vital task of saving lives. These are not small matters. '
But let us suppose the Department of Iealth, Education, and Wel- .
fare’s regulation writers had been turned loose upon'the 55 miles an .
hour Jas, and told to write regulations for its enforcement. \long |
abont the third or fourth page of the regulations, thic creatiie imagi- . J
. nation of the regulation writers could xf)egin to ferment. _

. Under the heading of self-evaluation, for example, they could re- -
quire cachdriver to maiutain a log of his driving. Every time he took
out the car, the odometer readings would have to be logged, together
with the time he started and the time he eiided a particular segment ',
of his trip. : ’ PO

If & diiver were suspetted of exceeding the speed limit, the traffic
law enforeciuent people could ask him toproduce his log, which would,
/

*

' - /
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* o by wsimple arithmetical process, be utilized to prove that Le lad, or
had not broken the speed limit. .

. Finally, 95 a forns of internal grievance procedure, cach automobile
could be outfitted with a warning system. Wheneser the driver exceeds
the national speed limit, the regulation could prosile for a mandatory
alarm system. )

\lt is no mory absurd to predicate that kind of proliferation of regu-
lations on the basis of a simple statutory prohibition against exceed-
ing the speed limit than it is to base the offending parts of the title
IX regulations on the simple statutory language of title IX. |

“Some of, those traffic safety regulations might be legitimate.and
praigeworthy, 3fr. Chairman, I think o subducd alaim system, for
example, might be a very good idea. But untii and unless the law
requires it," L frust no burcaucrat in the tiaffic safety business will
start thinking he has the authority to do so. ,

Seapt is with the title IX regulations. .

My, Chairman, let me get back to the key issues involved, because
they caneasily get lost among accusations of,improper motives to
whith the supporters of this resvlution haie been loudly subjected in
the past few days, ’ . ’

T}xere are, Mr. Chairmen, two chaiges which have been, directed

and now, not as honest differences of opinion, hytt'as downright suis-
statements. - ) ) o
- The resolution df disapproval, Mr. Chairman, has no relevance
whatever to.the so-called athletic issue. We looked at tlie athletic
regulation aloug with the rest of the set of regulations, and wlat-
ever our individual conélusivns about its wisdom or its importance.
theto was no findigrg of incousistency with regard to that regulation.
‘T have reservations about the wisdom of those regulations, and I
. hay e introduced Jegislation to clarify the law in this respect. But that
isa very different thing than disapproving the regulations. .

Whatever the fate of the congurrent resolution, the athletic regu-
lation will go into effect a week from today along with the rest of the
regulations which ate not disappioved by the resolution before us.

There we hit on vne other continuing misreprescntation of the
process involved.in section 131, As the author of<ection 431, I think
I'can speak with ~othe degree of authority as to its impact, and T can
state unequivodally here and now thgt it i> not true that disapproving

? one regulation wiil disapprove the whole group. '

If the pending resolution were gnacted by the Congiess. every one of
the 1egulations except the four singled out for disapprosal would go
into effect next )Iom{ny. mdess HIEW, of its own volition, were to com-
plétely reverse its unwn stated position and, in spite of not-bving directed
to do =0 by the Congress,.were to withdraw those tegulatjous wlhich
were not found inconsistent. .

Even I, swho have not always expressed perfect faith in TIEW's
good intentiaus, would not anticipate that kind of administrative
blackmail on‘the Department’s part. heo ,

Let me reitevate thit once more, IT the vesolution before you were
enac ted, the bulk of the title TX regulations would go into effect 1jght
away, including the enforeement mechanism which would be as.com-

. Pplete as the present enforcement mechanism uader title VI, o which

“ title IX is wholly based. i L . \
] . \)4 . - . . . ' A .

at the resolutivn of disapproval which I believe must be exposed ere.
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THe ub taste satters Puobud in the resolrdon of disapproval

vere ot 0f wotnmental provortivns, Honest people can easily disas -

gree over et or ot self-evaluation, pecord neuntenanee, and the”

. pmposttion of azztieyaiwr provedu ¢ ate good ideas. and do or'do 1t s
serve the pirposds of e INC Honest and concerned defenderss of
tebieiois freedom s differ over e wisdoni of reaalation s6.12ehy,

: But there ate sone inaties i which I think we do Lave to draw the

line, Thore arve, sorse tsstes whoch can hasve an impact on the fnture v

of onr ronetirational syatemn One of thiese dasues s the supremacy of

Faw-—~the supremacy of Jaw over the tragsicnt opinions of particular

legislafors, particulat Cabinet nmenmders, putticalar Presideats. or par-

¢ terlar pressure gronps. | . . .

Honest. people may ditier about the merits of title [N itself, though

I hnow of no one in this touin who opposed it. I was certainly one of

the enthusiastie supporters of the Taw*when it was before us 3 vears

ago, and I would vote for it again t(/nda}'. if it were comiug before us

to be legislated. ‘ )

‘ But it does not follow from our unanimity about title IX that we
st always be ananimously supportive of everything that is dowe
in its. name: ' . et -~ -

. . One of the most disterbiug arguments I hase hieard is the one that -,
suggests if the regulations ave good—if they achieve a desired put-
pose, then we shoulld w6t even question whether or not they are within
* the law. 7 ,

. This is, from iy point of view, indistinguishable front the aveuntent
o the other side tut if a0 reguiation aclhieves a purpos<e we do not
support. we, should quickly and casually make a finding of incon-
sistenes with the law whether or ot there is anv evidence on which
to base such a-finding. ' . |

. Both sach arguients hayve been advanced with regard to certain of

. . the title IX regulations. The former argument was adsanced as an

u{n(‘u‘\ son o the wlwle process of review, and the latter was advanced

by stern foes of une provision of both the law ‘and the regulations.

Mr. Chairuan, this is a constitutional and procedural issue, ot a .

- . substautive one, Whatever we may think about the merits of the Yegu-
lations, it is their authotity in the legislation to whicli we muot address
ourselves, and that afous st be the basis for whatever action’we tale.

If we dou't like a given sct of legitimate regulations, we are free to
provedil with legislation to change the law. Angd if we think a given
regulation is Deyoud substantive criticism, but it Las no basis in the
Ltw, we huve not only the right but the duty to reject it.

M. Chairman. it j~ always easy to oppose the plans of those who

+ sk to do us e, It is the plans of those who want to-do us good

that we haye to look out {or. ’

. As Me. Justice Brandeis observed:: .

” 1~2x|:;_nm]m should fea ki us to be most on otr guard to protect lberty when the
govertunweht & purposes dre eneficent * * * nied born to freedom are naturally
alert to repel imvasio of thewr liberty by eff-minded rulers * * * the greatest
dangers to Lberty biurh i disidious t'lu?l‘u:uhmeht't)f went of zeal, well meaning?
but without upderstanding. .

The anciert Ronein jurists had a different naxim. My, Chairman.

o which they tested a good deal of tLeir legal syatem - a legal system

] which revails to this day, but a legal systent which provides a basie '

for authoritarian governments in pueh of the world. }

«
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That manizn wa~ *What pleases the prinee hias e Joree of faw.”

Mr, Chairman, what pleases the, prinee does not have the foree of
law—not as long as tlis Colreress fits and a {iee peopleaure able to tell
aur privees that thevare wrong. i

Mr. Hawgixs. Thank you. Mr. O'Hara. Az usual you have done a

V' yery oveellent. competent job. We certainly wish to‘express apprecia-

“ tier for the views that yon-have expressed befors this subcommittee,
and al-o the mo=t di~tinzuizhed contribution whicly you have madé in
tis particular field, 1egardless of the difference of vigws that some of
us ay have. . . -

I think that we must certainly salute the manner in which you have

. worked on this issue; the great deal of time that you have spent on it,

and the commitment that you have to your views.
' Mr., O aes. Thank vou, Mr. Chairman. ,

Mr. Hawskaxs. First, with respett to the actual resolution, may I
first suggest that un page 2 there seem tase soipe corrections which
need to be made to the resolution. Let us see whether or not yow agree.

. On page 2 of the resolution, in paragraph 3, beginning at line 3,
where you speak specifically of exempting educational institutions, do
yownot mean réligious institutions?

.7 Mr. O’H.ira. Yes: that is correct, Me: Chairman. *

Mr. Hlawicrss. I think that we should have that corrected.

‘Then. on line 3, where you say: “* * * and would not require an
institation to be forced * * *” Do you not mean “Yvould require an

o institution to be foreed.” Would that nake the meaning in line with
vour intent? ) ; ‘

Mr. O'Hara. Mr. Chairman,Jot me review that syniax there, That
patticular provision was pit in the original resolution by amendment

! in the subcommittee, and T-want to review it.

_But I believe that it is correct as it reads, since the language was
intended to emphasize that the “law™ would not require an institution

4o petition the Department for the exemption the statute gives it. I
would defer to the sponsors, but T think in the case you mention, the
Janguage of the resoluddon accurately reflects what the sponsors

+ intended. ’ < - )

Mr. Hawriys. It would.seem to me that this was the intent.

Mr. OTE«rs. It is possible to argue whether it refers to 901(a) (3
or 86.12(b). Of course. it would be “would™ in the one case, and
»would not” in the other. ¢ ;

T think that it need to be clarified. The fact that it reads either way
is a defect in the paragraph. - ' K

Mr. Haweaxs, Me. O'Hara, T have had some time to review this issue
over the weekend. In going back to the original anthorization of title
X, seetion 902 says, and I will read itonly inpart: ¢ :

Faeh Fedoral departtuent or agenes which is In puwer o extend finaneial
assistanee fo any educaiional program or activity by way of graunt-loan or cuh-
nact, other than a contract of insurance amd guarantee, is authorized dnd
direoted to effectuate the provisivis of Section 01 with respect tu such propzrams
or activitios by issuing rules, regulations, or orders. .

Now. this seems to me to be a rather broad. general authorigation
that is given to an agency which administers the act, title IX in this
intance. So, it wwonld svem fo me that the i-sue revolves aronund
whether or not in issuing those rules or guidelines that we not mix-
construe the word¥inconsistent™ with “unauthorized.”

> .t ”
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c There was a distinetion that would seem to be made in that, if it is»
authorized. The burden of prdof is certaindy, then, on one who insists
that it is inconsistent. ~~ -

inconsistént and upauthorized mean the'same thing ? -

|
|
|
. . |
In that conncction., may I simply ask you, do you believe that ‘
Mr. OHakazT dowt Inow whiether they mean the same thing, but ‘

sty cvends Mie Clidioman, et e put the constitutional argumens |

as Loee it u L T -
"= . IntheTirst place, a5 we both thoroughly ungderstand the legislative -

power is vested solely in the Congress. If the Congress were, for in- ~ =

stance, to wiite a statate that simply stated the objectives it wanted -
to achigve, and then charged the exeéutive branch with the 1espousi-,
bility for dcciding-lmw,to achieve the objectives, T am pretty suke that »
' thie cottrts would tule that te be an yucoustitutional delegation of leg- :
slative authority by the Congress to the executive branch, and the
statutegwonld Ue held null and voitl. . .
So, tAere is a line bey und which we cannot go, no matter how much
we want it in terms of delegating legislative puthionity to theexdeutive « |
branch. , : s
If you will Jook back in thelegislative history, Mr. Chairman, fors
in-tance, about the meaning of that phase “* * * js authorized and
directed to effectuate the provisions of Section 601 with respect to
such programs or activities by issuing-rules. regulations or o1ders ol
gencral applicability, which shall be cousistént with the achieyement
of the objectives of the statute, authorizing the financial assistance in
conhection with which the action’is taken.” .
- Now, this is the “consistent with" that they are talkiug about, and
this is taken directly from title VI. It is'word for word a~repeat of
section 60L If yon will Jook back into the history of title VI, you

. s

find out what is mefint by that.
* What they meant was, for instance, that if there was discrimination
- ina school luneli program, that you need not necessarily cut off all aid
- of any-kind todhe recipient jnstitution, amd second, that you ought
to handle your cutoff authority in a mauner that trics to get food in
the routh of children. y
.o S0, 1 think that that “consistent with" language has to be read in
that {otality, and let me read it again: ~* * % i$ anthorized and di-
rected to afli tuate the provisions of section 601 witls respect to suck
programs aud activitics by issuing rules, regulations ot orders of gen-
cral applicability, whicli shall be consistent with the acliievement of
the object of the statute authorizing the financial assistance in con-
uection with which the action was taken.” In other words. consistent
with the provisions of title I, or consistent with”the purposes of the
school T by or consistent with the purposes of the Fctlljm'al loan guar-
antee program, or whitever: '
AMr. Hawkrss. Mr. O'Ffara, I have had the stafl researching all of
the cotrt cases involving this issue for the past soveral days. We Lave
not foand vne ot decision that upholds the stundards which you .
have used in terms of a resolution, for example. T
T Law v, Nickols, that was the Chinse case in San Francisco, as
you probably know, the court did say the® the critical question is
whether the regulations and*guidelines, promulgated by IIEW, go be-
yond the authority of section 601, using the aralogous situation that
you developed.
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In the ease of Morning v. Family Publications Scrvice, we have had
the validiey of the regulation, promulgated under a general authoriza-
tion provision, such as section 602 of title TV, sustained so long as
1t is reasonably related to the purposes of the enabling legislation.

“You lrive not, in your defense of this resolution, used the sfandard’
of reasonableriess ; that is. whether or not, self-evaluation for gxammple. |
is 4 reasonable extension of enforcement. ’ L,

Mr, O'Hlara. I would like to respond to that,if T may, Mr. Chairman.
1 don't recall the frrctual sitnation of the Zaw case, but I notice in yonr
vending from the case, Lhat the court, for authority for its decision,
cited the case of Morningv. Family Publications. ’

T am familiar with Morning v. Family Publications, It is the one
from which that language used in that case was derived, and it is the
one, which was cited. by the counsel for the Department of Health, - -
Ldueation. and Welfare to justify the regulations. ' . -

{ tiunk that it is important to gxamine exactly what that case de-
cided and the factual situation. Congress had passed the Truth in .
Tending Act in which we required that there be a statement made ip

,connection with each extenston of credit or each loan, of the exact
amount of the niterest charges and the dollar amount that the person
mvolved would be paying over and above the regular amount, 1f they

. .bought on an installment contfact or what-have-you.

We passed that law, and we gave authority to issue regulations. Dur-
ing the discussions, the debate in the Congress, and the, discussions in
the committee, an objection was raised that this law would not get at

/ the situution in which the credit cost was loaded into tgle price of the
article.

The Congress insisted that the way the law was written, with the
authority to issue regulations, would permit the Féderal Reserve
Board, by regulation, to cuser all cases, however sophisticated, in which
‘c]redit, whs actnally extended to require the reporting bi the truthful |
charges, , S

S(f that was the background of the matter. It was sugaested by some
that if you did not gite the Federal Resery e Board this authority, the

_lenders would right away find where the 1in® was, and' they would im-

mediately draw their contracts just outside that line,'so as to fall ont
« of the purview of the statute. ’ / .
There is an imdportunt distinction here, Mr.-Chairynan. That regula-
tion was directed at rkquiring compliance with the Jaw in a particular
new, or sophisticated: form of credit extension that was novel, as it
were, a novel form of credit extension. M
So, the-Federal Reserye had the authority to cover these new, sophis-
ticated, novel forms of credit « stension, and make then subject to the
law, which was our intention. “F .
Now, I think it would have been a different case. and I think a
. diffevent decision if Federal Reserve had, instead, provided foi a new
remedy. All we proyvided for in the statute was a truthful reporting of
the cost of credit. If they had gone aheaél and required six or seven
other things, and required the extender of eredit to institute a system
of self-cvaluation to determine how well he was comb)r)lying with the *
credit, reporting law, and required the lender to esta 1sh an intepnal
grievance procedure where each borrower, who felt he had been done
wrong, had a chance to come in and have his case determined by an

56-300-=75-—23 *
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. internal provedute withn the lendet so\\m'stabh;lum-ut.tlmt Tthi, |
wonld have been « different case.
e Now, tinder the regulatious of title IX, it is pelfu,tls clear to mie
that if some recipicnt “educativial institutions wete to i Lgvent ol Hew,
syphisticated way of disctiminating on the basis of sey, that the u.-«rn]a-
. tions could be changed to cover that.

For instance, if “the univ ersity wanted to say that the Liead of the
Departngnt of Romwane Languages wits an nulq)uud\m.wnh actor, .
ﬂml\\\lmt he did about hLis l'lll[)IO\l’l'b, the professors and mstlubtora,-
was s business and not covered by the Taw, or. for that matter, if, as
wats claitied duting out hearings. the athletic departnient was declared
Tndependent of the ~chool. and, therefore, claiming that they were not

« subject torthe law, the tegulgtion could maky it clear that they were
+ subject to the law. .

That would be analogous to Mofuing versus T .mu!\ publications.

Mr. Tlaw ks, We Ly e difforences as to the fact-. Lwill not ar oe .
with vou on that particular point. The only reason for qlmmw it
was to show that uer title IV, the courts Tad sti-tuined activities
and regulations that weke not specilically stated in an awworizing . .
wag in title 1V, to which you had wh-uml td earlier as bemﬂ'

* analogons, .
©Mp O'Then Tt s a clear prmvlplv of law. Mr. Chfizman, that a
decision by the Supreme Cowrt covers only the factual sitnation to
which it is applied, and ofher factual situations which ave on all
fours with the one yvou eited. v '

Mro Haw niss, We i e been unable to Tocate one factnal -ituation
or one decision based one i factual situation which supports the
contention of the standardsthat you liave used in delermining that
tithe IX regulations, someliow, are inconsistent. We ave t1 uf-x 1o get

. down to that defermination.
Mr. O'Haxn. T think that this has been a growing trend. T think .
- tht the execative branch fecls more Jicense than Ilw\' u~cd to have,
or wsed to feel. A good example of it is the difference Lot ween the
title VI regulations, g\lmh are based upon exaetly the gune l.uwua"(,, 2
v.and the tifle IX regulations, .
) = In the. interim. the extent to which their boldness Im« grown is.,.
' demonstrated by the additional enforcenient procedutes tlm put in
the title IX regulations. .
» Mr. Hawkrys. In the (”rmlzmr v, _l/nbnnm ease, .md that was
devided guite some time agu. in 1967, we had exaetly the same sitna-
stion in whicl' the State of Alabama was required by the Department
of Health, Education, and Welfare to self-evaluate 1t~l 1. with vespect 4
to title VT. \ -
The State was asked fo identify the ares w Here l.\u.ﬂ discrimina-
tion was being practiced in its programs,*and to commit itself to
assiming the 1eapon>1b111t\' of making a good faith, cunscientions ..
effort to ohmnmte such racial discrimination. N
Now, that is certainly analogous to the very regulation whiclt you
<ay is inconsistent. It seems to me that it would be required of you
to show .spucnf'ca]h whether or ot self-evaluation as an activity, ov
the keeping of tecords on whith some finding cin’ be made by an
agrency, and mthox‘t‘t which it cannot make a hndmh of disctimination,
are unreasonable. oo

v . »
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Are they reasdnable gicthrods of enforcement? Are you-saying that
. he gfiscr.iminutim . I am not so swre that 1 would want to go tuo far
in wanting to dd so. ¢ .

- Are you sayingtht, we should deprive the agency chhe effots to
iy to get enforceinent by a reasonable sl-evaluzfion y 1easonable
Juoking inward by those,who may be disciiminating by, theiv own
practices? What is| unreascnable about that? - ' .

I perschally bellsye that it goes too far in allowing individoal .
-, flexibility, or latityde. What iz unreasonable abobf requliing the .
agency to keep records \\hi%my show that recjpicut i discrim-
inating? . ¢\ 7, \ ' ,

. Mr. O'Hara. Therg is nothing unreasonable ablﬂt doing thyt, M.
Chairman, if the Congress had chosen to do it. A you had Sﬂ'cr(:d o
such an amendwment vl title IX wap before die conmittee, I \m'g_ht ,
have voled for it. " \ i

The X]ain fact of the matter is that weldid not require that, e .
imposed a very simple duty on reeipient institutions, We said. yery
stmply, that they must refeain from diseriminating. We did noty 1e-
quire, them to do anything else i addition. We did not require them
- to do self-evaluation. We did not tequire them'to establizh gxium‘\wu .
procedures. \ ) . ) S
L think that these things are reasonable things, and things that e
mnght ayve required, hzufau.mubody, suggested 1t,but it was not c\'Ln ’
sugaested at the time, and we didn’t do it . . e
Ilore, in this regulation, we say, with respect to every single re- .
cipient institution, without any defermination of whether ur not tiu_i& s

A
W
v

huve complied with the law, whether or not they hatve ever been in

. violation of the law, every single. ond of them nnst start keeping

. self-evaluation system, and must start the internal grievance procg- N
‘. dure, and so forth. -~ e . o .

Mr. ITawxins, Let us take 'the example of the Equal Employmen
Opportunity Comnmission, iii which the law does not say an)thing at A
21l about utilization studies to be mace by recipients. Yet, we know
that such studies must be made in the implementation of the law:
that each agency receiving Federal assistance musf make a study
of its employment. pattern, to see whether or not minoritigs are being
utilized. The law itself does not say anything dbout such studies.

Take the case of the FFedera] Communications Commission, the law
does not say that it is necessary for a license applicant to go out into
the community and to lucate where problems ma)'exlst befole a license
is grante@ to that applicant. Yet, it is required.

These are just two simple examples which come to mind of thiny-
that ave required by regulations that certainly were not specifically
authorized, but have been determined to be reasonable in the imple-
mentation of the law.

If the law spelled out everything that was sought to be regulated
by administrative regulations, then we would have to put all the
regulations into the law, and there would be no reason to publish regu
lations, us I see it. .

Mr., O'Hara. The empioyment cases arise under Executive Order
11246, having to do with employment practices of Federal contractors.
: Under those regulations, Federal contractors are 1equired to do certain

' things, under the authority of thie Executivé order.

|
wo should deprive an agency of dts encowragement to those who may

kl
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_ Mr. Cliaivman,, we need not lovk very far afield for analogies. When
in this committee 3 years ago, Mrs. Green presented an amendment,-

. shesai(fthfnt what she wanted was title VI to cover sex.

!

Ske had in mind title VI as it then operated, and she offered an
amendmient that just simply inserted the word “sex™ following the
word “race” each time it appeared in title VI. So it was clear what we
all'had in mind. -~ o .

We all had in mind the same' thing, that, title VI, as it has been

deseloped in the yeals subsequent to its enactinent in 1964, would be |

applied to sex disctimination. We all knew that, there was no such.re-
yuircment under title VI as those that are contained in the yesolution
of disapproval. There were not any sugh requirements in title VI. °
The unly reason that we did ndt simply amend title VI was to avoid
a ~ituation where we would hit the floor with amendments to any aspect
‘of title VI. So, we took the exact words. It was a cut and paste job.
At my suggestion, we took'the first section of 601 of title VI and
wo rewrote it to put the word: “sex” in, and then for 602, and then

#oubsequently. We jst took it right out of the lay, and pasted it on to

a sheet and Xeroxed it. . i

Now, you tell me a clearer case of aLongress intending té do exactly
the samhe thing with one law as they did with another. .

Af that time no suggestion was made that there would be additional
enfurcement procedures available, therefore, under title IX that were
not available under title VI, yet this is exactly what the executive
branch has done.. ' - o «

_They found somewhete in ghere authorify to impose not only the
.enforcement: procedures of title VI, but additioual vnes of their own”
invention. Now, if they want to'do that, Mr. Chairinan, let‘them run

for Congress. . * S o .

" Mr. JIawkins. Are you saying that what they have done is un-
1easupable dn enforcement procedures? That is a point which the
couits haye yet to use a5 a standard rather than the differences with'
the eacentive branch. I eertainly join you in that great difference. I
don't think that any two*persons could be more in agreement on that
particular thinking. . . ’ .

T.agree, I think,, with at least 93 percent of what your statement
sa¥s, and I ain certainly not a great defender of IHEW. Iowever, it
avtits to me that we ale addressing ourselves to whether or not IIETW
has acted in a reasonable anauner. It would seem fo me to be the
standard used in the cases. j )

Regulatiot 86.5 which relates to trapsfer of ‘property states:

If the regipient sells or otherwise transfers property financed.in
whole or in part with Federal funds, to a transferce which operates
any educatjon progrant or activity. and the Federal share of the fair
nun ket value of the propertics, upon such ~ale or transfer of the prop-

" ertya will be accounted for to the Tederal Government. both the trans-,

ferer and the transferee shall be deemed fo be recipients.

There is nothing which is authorized for that language, for examyle,
Yet, apparently, you did not find that to be inconsistent. It reason-
ably follows that it is a reasonablé provision. '

‘1 see ndthing that authorizes it. There are many parts of the regu-

lafion that T think would have made a much better case than the ones

which you hate actually selected. .
. .a : \ o
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Mr. O T ara. Mr. Chiairman., I ain, very glad that you brought' that «
' - "-up. Ishonld have thought of bringing that up. oo : .

Mr, ITawxxs. But yvou did not. . , Y-

Mr. O'Hara. That'is an exact analogy to the Jorning \. Funily
Publivations cases The tecipient institution cannot evade the requirg-
ments of title IV by erlling or uvthernwise transferring property
financed, in whole or in part, et cetera, for iustance, to a private acad;
dmy, or an institation yum, perhaps. by w religivns ofder, or something
of that nature. aud thereby evads the covernge of the statute of thes
activities that You ate caitying oiiy, which are oifes that the Congress,
intended to cover. . ’

This is analogous to J?uru[ng);iIv‘ami"y. Publications, which 13, @

A

publications outfit =aying that theyewere not exerting any finance

: . charge. but said that they were just diarging thuse people sslat they
' would have puid anyway, but, ju fact, they wese frontloading on the
price. . ’ o . .

~ The authority of the regulation is untike Morning™s. Fomily 'ub-
Licotions. They have not enly doue this sort of thing, which T'thinkis -
OK. but iw addition to tefraining from diseviminaging, whicli i~ what
tue law requires. you must do these other things bedides.

They impose néw duties onthe recipicnt institutions which the law

did not inpose. .

Mr. Ilawkins, The Chaireat this point las a definition pf “incou-
sistent.” as defined Bi Black’s Law Dictionary as being mutnally re-
puzrant. or contradictory, coutrary o to the other go that one cannot
stand : establishment of the yne implics the abrogation or Cie abandon-
ment.of the othet as in speaking of inconsistent defenses. Certain cita-
. tidns are made. ’ v e

Without. objection. T would like to have thet definition eutered into

. the vecopd as being a fairly reasonable definition of “inconsi-tent.” .

-

* Bracks Law DICTIoNARY 4

* “tneonsistent—Mutually répugnant or contpadictory . u,mr‘ar,\. tle wne to the
other, ~o that both vannot statd, but the acceptatice or establishnent 4f the one
fplies the abrogation or abcadonnuent of the other; as in speahing of 'incon-
sistent defenses: or the repeal by a statue of ‘all lav < inconsistent herewith,'*”
Barowgh of Dakland x. Bourd of Consereation and Decdlopment. 08 N.J. L, 09,
118 .\, TNT, 188 Berry <. City 'Y'.Jf Fort Worth, Tez., Civ, App. 110 8.3W.2d 05, 103,
CMre, HawaioxssThenk you, Mr. O Tara, ~

Mr) O'Hara, Thank You. M. Chairmat. Thave very anu h efigored .
*oour conversation. . - o
: Mr. Hawxass, Mr. Bochanan, . .
Mr. Bremaxay, Mr. Chatrman. T would like to join-with the chaic-
man i commending ow colleague. the chairman of the Post-scondary
Tdueation Subcomniittee, for the excellence of his statement.
Ie o eloquently and powérfiily defended Lis point of view that to
tell you the truth T was almost persuaded.
. M O'TEaea. T may talk 4 little more, then, |~
- Mr. Bueitaxax. I was aligost conyineed. bat my leader in this sub-
_conupittee has 100sed some very interesting questions, I think. and I
linve n conple of others. . . . |
I think that you have cleaily made some distinetions here, In the .
fitat place, we iy @ the busic question of whether sections-431(d) and .

- s
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¢ (¢q are something that world stand up in the courts. T rather wish ‘

that we could haveatest ofit. | . - |

There Is some real question abuat {he 2 alidity because it appears
to be an attempt to amend or clarify the constitutional prerogatises
of the President without constitutional amendment, and Thave a ques-

. tion asto whether thatcould bedone.  * = = W ..

In a sifuilar vein, I amn not certain that we can'legislate in this way,
through concurrdut resvlution. Yon have done it cavefully beliesing
sthat it would stand ox ggastitutions! geounsls, but dox't you agree that

. . . 4 3
the courts would have to ¢larify that? :

Mr. O'ITara. T am sure that Sceretary Weinberger was, speaking
truly when he said that if we tried o disapprove any of the regs, lie
would tty to enforce them anyway. Then. some recipient institution
against whom a disapproved reg had been caforeed, would have to take
the matter to court. &

That would get yyu a judicial determination of the validity of the
sectiop 131 procedure. T just want to say to my friend from .\labamag
that the only way we can get a court test is by adopting the concurrent
rexolution of disapproval.

~

¢ .
Mi. Bremasas. [ understand that, and I say to my friend that we
are in the right place at the wrong time, however. .
, Mr. O Iaka. I wish that it would have been with a less emotional
> subject that we had had our first test of section 431(d) and (e),

becans there are suig people who are not prepared to listen when you
say 2 “Well, lovk. T am not compluining about the objectives to be .
peaclied by thgregulations, Tam complaming about the way in which
the regulation writer has conducted his responsibilities.”
There are sume who feel su very, vay strongly about the substantive
- question that they capnot really look at the procedural question, and
that Lius ¢aused us most of the difficulty that we have had on‘these
regulations. . . . -
Mr. Bromadax. I rather feel strongly that this is an arca where we
are dvaling with a majority of the pupylation, 0 percent of the work |
. force at thie present tine, and an avea where there appears to be wide-.
spread diserimination built into the institutions and traditions and
customs of onr society. .
Se. in this kind of situation, you would have virtually all institu-

tions iceding to do a sel-evaluation, and perhaps establish griecsance ..«
procedures to be sure you are covering éveryone. . R

[ have alwaysdeliesed that racial disctiminatiop was far more wide- ,
~pread than any of ua sceted torthink when we a%arted out.zeroing in

on the Southeast, where. of course. we had & problem. -0

I always felt that this was a more widespread problem flian we
abways indicated it tobe by legislative and execiitive decision in this
arca. Would you agree thag this is an arca where we have a widespread
probles. whete many, ot laust, institutions might need some kind-of
self-evaluation? . . -

Mur. O'ara. T think that perhaps they, do. although I really think
that it suit of assumes soucthing, where we say that every institution
in America is suspeet. becanse we require all of them to do a gelf-
evaluation program. ‘ :

T am not sure that T want to assume that they have all been doing

. wiong. Thuow that a lot of them have, T Ruow that sex discrimination .

‘\ R
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« has been widespread, and ‘maybe the Congress ought to consider
requiring institutions to conduet self-evaluation, but it should be the
Congress and not the regulation writer that does it. ¥ .-

Mr. Buomasax. Sinee we are,dealing with an unclear aren, at least
ong.where there is no clear court decision, to my knowledge, as to
whetlicr o1 not we can_proceed with concurrent resolution of djsap-

v~ proval. T wonder if we do not haye the alternative, as the gentleman

' said, ‘when we take up legislation to amnend title IX, to consjder the

‘inclusion of self-vs aluatich in that legislation and alsa the grievance
. procedures, perhaps. Would that.option not beBefore us? ) .
< . Mr,OHara. Yes, it wonld. T have been-considering thiat route, In ‘
“additiott. I have been considering the question of whether ornot 2°
Metuber of Congress might have standing to sue in these particular
.. circumstances. That is an aréa in which theye has been Some recent ..
* . development in the law. e )
. So I am looking into other vptions, because verly £Mnkly. as the
gentlenan fiom Alabama kaows, I think that there is practically o',
zero chance of getting this résolution adopted in, tiny¢ to disapprove
those-regrulations, éven if the full committae were to moet tomorrow |
and report the resolution. Any member is entitled.to 3 days in which "
‘ to comﬁ)os,c and file additional views, I am sure ‘that someone:would s
- “claim the 1ight. and that action “mgq,"iy,itself, toke us beyoud the . ..~

,  time in which we must act. e Y .. .
) Mr. Bromandx. Would my distingdished colleague agree that the.
Y musteertain way for the Congress to exercise its constitutional prerogii-
#ive. and for the people’s branch of Government té recapture its legis: )
Jative poners, would be for us to elearly, gpecifically Ngislate in this .
- . - S .

L4

’,

or any other field. .. i o
My, O'kLska. Yes. You are exactly right.about that. I think that the
Congress was temiss in just sort of slapdashing this thing into thé, . L .
lafw without really considering sume of the complicated ramifieations .
" of.it. . > . . - S
In px:)rtinflar. T think that it is so in the athletic area. where we
. lia}(]l a responsibility to spell out our intentions more cleaxfy than we
-did. . o . - : .- s
» . Butin this particular area. I don't think that one could have antici-
pated. Dased ou the title VI regulations—and we were told that what
we were trying to do was to enact titleVI for sex discrimination— . ..
that the rgrulations that we now have before us would have been A
presented with the ones that wete disapproved. A
' ." .So Lthifik that in that redard. maybe, we are not at fault. The tronble Lo
With going the statutory route to cliange it is that,it accepts Secretary
Weinberger's thesis that when they decide that a regulation is OK, : '3
that it is final as far as the Congress is concerned, witless the Congress
snllbsoqm‘mlf\ amemls-the law to sy what they mefint to say in the fivst
lace. . S S s L., .
: I don't want to accept that thesis, and that isV\,\\liy T have beenihesi- .
tant about going the statutoryroute. ~ T e , o,
Mr, Buoiaxast\s I fuid, we are in the right place at the vrong . -
time. T would like to see thig'tested in the courts. I douht’if it can be
done. but if it can, it wonld beuselul and innpvative legislation. too. .
Twould strungly support the idlen of amending the Jegislation before = ~
the gentloman's subcommiittee to include the self evaluationspd maybe * .-
the giicyance procedures, because T think tliat these things afe needed.
ve B - & T 5 ;
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“. to ask a question also,
Rt

O ‘q - .

1f we need o spedl ityout in the law for them to have legal hasid. -
thon I would hope that we wonld dp so when we take thet cp.  * /s~

Mr. O'TLara. If we go into enforgement, procedutes, I think that wiy

“ought wy=review the wlole question of enforcement proceduges.

s the gentleman from Alabamaknowst I have had sexious reserva-
tivus about sutieof these systems that im%ﬁ"‘c the use of numenical .

© guitls and tinctables because of the way tlay Mevitably lead to quota
systenis., s . ) 5 .

As I said in fuy stategent, I really think that'internal grievance
procedures in deciding complaints of sex discrimiuation on a case-by -
case basis,Ts a lot better ethod of epforeing title IX than are sbine uf
the affirmative action procedures which I think if the end sometimes
lead to injustices themselves. . ' e

Ioweyer, I would want te review the whole thing, if we are going
to review that. That isall I wanttosay.™

Mr. Iltécn‘\.\*:\.\. Perhaps it would be a goud idea down the rpad for
our subeqnmittee. - . - .

I thankéthe gentleman. I would gay aguin, Mr. Chairman, that our
solleague, Mr. OTlary, is «dealing with a wwost imporfant question o .
ot time, and that is: What Las happened to the power of the people’s. . J
branch of the Government? I do commend his eflorts to do sometliing
about it. .« - oo ey

Me) O’ aga, 1 thank the gentleman from Alabamh. T have. been,
trying to &l actoss the fact that that is my problem, and not the in-
teinal &rics ance prowedutes, whivh 1 geyerally think 18 a good jdea, ”

< My [Lawgess. Oue ﬁx‘mlquusliou,.\[r.O’I—Iq;:}.’l. .

Ty

With respect to thie procedural regillations which have been sub->
‘mitted concirently with the title IN regulsgions, is it your under-
statiding that these propesed procedural regilations that are now
being arculated for comment by HEW. will Lave to'be subnlitted to
th» Congress for their approval undér section431(d) ?

Mi. OTLars, Yes: it is wy understanding-that they would have to
be submitted for approval untder $31(d). Secretary JWeinberger has
taken the position, mistakenly v my viewthat sinply sending the |
regulcions to the Cougiess at the same time that the notice of pro-
pused rulamaking is prined in the Federal Register. and giving the
Congress the sawe opportunity 4o respoud as the general public lias, | -~
exeept for 15 days longer, meets the requirements of {31((11). . |

Tlrat wys not our intention when we wrote 431(d), and it is not my * |
derstanding of the way the Jaw works, The way that I understand }
dt, and I would certainly insist on this iuterpretation. the eaccutive , =
Lrancl places in the Federal Register a notide of nflemaking nnder the
requiremenits’of the Aduinistrative Procedunies Act, and at that time |
the |;ublic must have at least 30 days. , |

The S¢cretary ‘will review the comments made, and conduct lieai- ‘
inds, pusdbly. Then they decide on their regulations, and they publish . 1

|
\
|
|
|
|

their regulations, It is at that point that £51(d) comendnto effdet, aud
it is 15 days frfin then'that we must talee action: This is my under-
standing, Mr. Ghairman. . . .

Mr. ]%.\\‘\ Kids The Chair as regretfully ovetlooked our colleagué.
Mr. Miller, who is seated so far away. I’ullm‘p: Mr. Miller would dike

N . > * * - (9 '
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Mr, €haipnman. I want to thank,

L]

4 Mr. Mtuier. I have no qriestions,
wvou for this opF.orLumLy\ that you haye offered to the full committee .
1 . ’ . ~

' to attend this hearing.” . R ) ..
— I want to commend Mr. O’ Hara on his defense of thé separgtion of
powers. Ldo, however. hiive a couple of observations. > * ) e T,
L think that the chaivman was quite right when.he read Black's . ¢
. law dictionaxy for theterm “incousistent.” We read ibto this question .~

of consistency anil inconsisteney the term-“reasonableness.” |
I think tRat what we hidve to do is compare title VI vith title IX,
and see whetlier or not we have learnedisoniething in 10 years. Are = | 7]
‘ these the proper tools to carry ouf that intent ? L, .-
In terms of yowr Winlogy to the:35 miles l];er-lmiu' speed, limit, I
would suggest that Perbaps, maybe, these regulations are more-in line, ., =~
witl the regudations, requing flight recorders on ih aiiplane so that
« those who are present atsthy grash know what i q’*ff}'&:}md,prior to that .
“wfash. Then, the agency whigh-has torenforce the%!q\i', knosws what took .
place. Those individuak who want to sue for lossés and damages, and
>, .. grievances, know exactly what happened. '

T think that the recordheeping, antl possibly 3t'hé gelf:evaluationr
"= processe all these tools.as the chairman pointedioyt, as I understand.
are reasottable. Thut'is the Lest on which we have fo base the argiinent
-0l collaistuled O inconsistency. withoutan abgohite prohibition in the
law against steh ‘case. # | e K ST
- I.da share your conternwith the Jicense that we liave seen just *
recently i the aeryige dontract, in this committee and other subcom- i
_mittees, where T don't thit’k that they ever 1ead the lasv when.they
) wigte the regnlations.. They are in ab$olute opposition to what the
lettéraf the law had statedowasthe purpose. - “

So. I think that it is veny unportant that yeur case be made. I think
that i is a question of whether or not we accept—— . '

. I want to.thank you. Mr. ‘Chairman, for making the invitation.

Mr. Ilawkexs, Thank von. Mr. Miller. for your cgntrilmtion‘. -t

Thank you, neain, Mr. OJHara. . . *

Mr. O'Hara: Thank, you. v . .

. Mr. Hawrixs, It is our intent to act on this matter today, and pos-
siblv file some ort of a report before the end of the ddy.

Mr, Q' TIara. I very much’ apprecidfe’ that, Mr. Chairman, and T
will ask for o full conunittee meeting tomorrow on the subject.if I
can. It 1un not encouraged dbont the timetable. T

Mr. Hawiass, The next witnesses will consist of representatives /
from the Department of Iealth, Education, and Welfare: Ms. Gwen- :

_dplen Gregory . Divector of the Office of Policy Conmiunications of the
Office for Civil Rights: Mr. Jolin B. Rhinclander. General Counsel of *
the Department; and Mr. Richayd Yastings, .\eting Depufy Assistant
Secretary for Legislation of°the Depastment. -

. - A ‘e
Weo are very pleased to vk the witiiesses before us. and’ we look

-forward to their téstimony. "*

v [

. ®* %

- Mz, (iregory. we do have vour prepared statement. whicl will be .
. onturcd\m the tecordin it enitirety at this poinf. Yoii may either read .
froneitJor proceed Lo giveéuy the highlights, or deal with it as you so
desire. e, ' . -
_—{Prepured statement_of Gwendo]yn Gregory follows:] | -« \\
oo T — - ’
) N - ° - : T ) 4 ' M
O6 -G00 1'-:’—“-'4 - .
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PREPARED STATEMENT ok GWENDULYN GREGORY, DIRECTOIR, QFICE oF Porrcy CoM- /
MUNICATIONS, OrFiLk ciw L2VIL RIGHS S, DEPARTMENT oF HEALTH, EpucarTios, .
AND WELFARE . . . . o -

Alr. Chairman, members of the subcommittee, we dre pleased to Je \\jthxwu .
“tudas to testify i behdlf of the Secretary of Health, Educatlon, and Weifare un
House Cuncurient Resviauui 30, I am Gwendoly u Gregory, Director of, the ‘Office
of Policy Communicativus of the Office fur Civil Rights of HEW, and.I am ac .
“@qanpa hlend Ly, John B. Rhinelander, General Connsd of the I)Lxmrtmcut and ,
Richard A, Hastings, Acting Deputy -\abib‘nllt Secretary for Legislation (Eduea-
tion). .

Hunse Tencurrent Resolution 330 pru\ldcs that paragraphs §6.3 \‘.) and (),
Feetion ~6b, and paragraph 86.12(b) of HEWs regulation uuplemcnnn" title IX
of the Ddueation Amendinents :}1972, are “incunsistent with the Act, sinece there
Is no antherity contained in the act for snch * * * requirement{s]. » With tlus
eunclusion we disagree and, wusequently, urge that Llns swbevnmmitte not Lepoit
the reiolntxon favorably to Ih(- full committee,,

.As a prelintinary matter, we would like tu bring to the attention of the
subcommiftee the fact that IHgquse Goncurrent Resolutjyn 330 is directed at
«disupproval of all of section 6.5 even though the imc{\dt appears 0 be ouly
to strike pnragraph 86.8(b) denilng with "nevnncq proepdures, The concarrent
~resolntion” reads as follows:

. {2) Sectiun §6.8, requiring ench recipient to adopt and i)nblmh grievance
procedures providing for resvlutivm of student nnd me;luvu complaints 1»
inconsistent with the Act. ... )}

'J‘hus it appears thiat the concdm is with éﬁcmnce procedures and, sinee unly
snl;bec;mn th) of section $6.5 deals with grievance procedures, I will Jimit my
comments to pumgr.lphs 5(: 3 ey and (dy, pum mph 86. b\b), ‘and pz}l.\gmph ,-3
S(l l)‘b) -

Seetjon 901 of title IX provldes, in pertinent pa rt tlmt

No person . . . shall, on the basis of sex, be excluged from pnrtxcxp.:tlon in,
he denied the lwm-ﬂjs of, ur he culuﬂcted toidisorim?nntlon under any edn-

eation program or activity receiving Federal financial assistdnee. . . .

The anthority of HEW to issne rezulations to effectuate section 901 is explicitly
stated in fthe statute, Section 902 - lh;-mof provides, {n pertinent part, that.

Each Federal department . . . empowered to extend Federal financtal f

assistance to any education progm m,or activity ... is authorized aud directed
to effectnate the provisions of section 901 with respect to such program or
getivity by issuing rules, rcgulahoqs, or orders of general apphcabnht). ...
[Fmplmsié‘eupphe(l 1 - .

~Nut only is HEW  autherized” to issue "egulatlom implementing tho uoudxs- ’

rriminatiog, provlslous of section 901, but it is “directed” to do so. The issne i is ,

whether paragraphs 86.8 ¢c) and (d) “effectuate the provlsions of wection Y01, ..

as ro&nlred by section 902, or whether they are “incousistent” with scctiuu 401

as contended in the resolution before this coinmittee. B

Clozmv paragraph 86.3(c) (i) effectnates the prmlslons of §%01(a) of the ,
statate, “Under that paragraph of the.regulation recipients are required, on 2
ony, time basis.to read the regulatidfh and then- determine whether. they are in
: uunplhuu-e TIaragraph 86.3(1.)(11) requlres recipients to modify thelr policies
and brocedures if, after reading the regulation, they detepmjue thed they are not «
in compliance. Tlilg procedure is conslctent with title IX, since, it iy designed
tu effectuace the smtnte thromgh zpplication of reglatory provisiuns articulating
the ~non(liscrlmnmtmn requirements of the statue which wqre .uymnzml ana
directed by the Congress to be Issned. Similarly, the requirements ‘of §86.3d)

“effectuate™ the provisigns of § 901¢a) since they reynire recipients to maintain
for a reasunable penod of, time—thyee years -a description of the steps, if any, .
they have deemed necessary to comply wlth thy title IX regulation. A reelpient
mas be reguired to maintain uothing if,it dutcrmlnes that no mudifications toats
policles or practices are hecessary after, rea ding the regulation, .

With respect to § $6.8(b}, requiring the establishment of a griesanve provedure,
this provision. lke thost Jus discnssed, i3 not ‘inconsistent™ with the Aet suee
it too Is designed to “effectuute” the nundiacrimlnmlon requirements of §901m)

Scetion 901(a) prohibits (llscrimhmtlon. Section 86.8(b) of the HHEW regula-,

fion Lmpiementing $901(a) merely establishes what we believe I~ an efficient -
weclunicm to eliminate dlserimination by giving institutions an opportnuity to

resulve aucgations of diserimination in-house Lefore the Federal gmernment
becomes- iﬂvolved v .

.
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With regard -to both paragraplis SB.3 (e) and «d) amd parazraph S6.&(D),
seetion 902 of title IX requires that before taking formal enforcement action
against a recipient, the Department shall determine that “eompliance camot
be secured by voluntary means.”” Both the self-evaluation and grievance pro-
cedure requirements have a -direct relationship to the Depurtment’s obligation
under this provision. Certainly, the best manner in which the Department can
seenre sweh “voluntary compliance” is through a requirement that recipients
ovaluate tlielr own policies and practices and take voluntary action to corveet’
deficienéles. Further, where Individuals bring 1ssues of possible nou-complianee
to the attention of- the recipient, these reynirements wili provide a method of
volintarily resolving suelt issues. N

We believe that the TIEW title IX regulation is authorized and is consistent
with the plain meaning of the statute. Towever, we wold also note that title I\,
must be viewed as remedial legistation, as it is designed to correct and allevinte
dizerimination on the, basis of sex in edncation programs or activities receiving
Federal finaneial assistance, Under standard rnles of statntory construetion,
remedial legisiation shonld be broadly interpreted in order to cffectnute its
remedial purpose. This conelusion is supported by Sutherland’s well-known
tredtise on statutory vonstruction whicl states as follows:

There has now eome to be widespread agreement . . . that civil rights
acts dre-remedial and shonld be liberally construed in order that their bene-
flcient odjectives may be realized to the fullest extent poszible. o this end,
courts fuvor broad and inclusive application of statntory langnage by which
the covernge of legislatlon to protect and implement civil rights is defined.
[ Emphasis added: citations deleted.] 3 Nutherland Ntatutory Constraction,
Yth ed., § 72.03, p. 392 (1974). o

In considering whether regulations of the Executive Branch are within the
defegation glven by, Congress, courts have traditionally dpplied three criterin:
(1) whether the regulations areuthorized by statutory language; (2) whether
they are issned pursuant to proper procedure : and (3) whether they are reason-
able. 1 Davis, Administrative Law Preatise, 358 (3938). We have already pointed
ont that the regulation is specifienlly anthorized by the statute. Since no one has’

ehallenged the procedure foilowed in adopting the regulation, we feel it unneces- »

sary to address this peint at length, except to point out that we conduered an
extensive rulemaking proceeding, making.presentations in different eities and

. recelving over 10,000 public comnments, Finally, we firmly believe that the pro-
visions in question are reasonable. )

O

‘he only thing requnired by puaragraphs $6.3 {c) an\d (4) is that a recipient, -

on a one-thne only basis. read the regnlation and examine its policles and prac-
tices in conjunctioh with the provisions to determine whether or not it i In
&mplinnee,'In the words of Nellie M. Varner, testifyiug on behalf of the Nation
Associntion of State Univessities and Land-Grant Colléges, the Ameriean Conneil
on Iducation and the Association of .Amerjean Universities, before the House
Subeommittes on Post-Secondary Eduecation
1 believe thiere is no other way to hegin this process [implementation of
N title 1N 1. Self-evaluation traditionally bas, been # means used by eolleges apd
nhiversities to assist with, the formulation of sound educational policy.
Furthermore, 1t allows the institution to design and institute new policies
and procednres whlch correet unwitting diserimination. [Typed statement

& of Neltio M. Varner, p. 8, Tune 25, 1975.]

The only thing required by parngraply S6R(h) is that a Yecipient adopt and
publish a grievance procedure providing for prompt and ‘equituble resolntinn of
student and cmployee complaints and thus, hopefully, avolding Federal inter-
vention. Wo think this requirement is reasonable fromn the point of view of the
students and employees, sinee it provides a visable mechanism by which individ-
wal rights under § H01(a) may-be enforced. ,

We thiuk it is reasonahble fronurhe recipient’s poiut of view, sinee if enables the
institution to solve it< owi problems in-houso.with wminimal ‘Federal involvement,
and, in the words of Carolyn T, Pulowy, testifying on behnlf of the Ameriean
Associntion of University Professors, hefore the Flonse Subcommittee on Post-
Secondary Xdueation, Is “a coucomitant chameteristio of Tesponsible insting-
tional self-governuce,”- [Typed statement of Carolyn. I, Polowy, p. 3. June 24,
1975.1 The only eriterion impused is that the procedures provide for “prompt” and
wequitable” resotution of atleged cases of noncomplinuee, *Fliey niny be as informal
or formal as the recipient chooses, and they may be established at minlinmm
expense, Indeed, paragraph S§GSih) will probably save recipients maoney, since it

(o Ry - ;
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the grievance procedures nn;}-ﬂ'ectlve, reelpients can avold the expense and time
involved in defending complfints filed with JTEW or the Federal cgurts.

RELIGIOUS EXEMPTION

The conenrtent resulntion cites with disapprovai section §6.12(b) of the regu-
Iation. At the outset, I should note that the language of the statute itself makes
it-clear that an institution is not* exempt from Titl¢ IX merely because it is
controlled by a rellgious organization. The lungmage of the stutute prayides, that

the nondiserimination-requifements shall not apply to an edueational histitution
which s controlled by a religious organizativn “if the application of Is sub-"
section would not be consistent with the religlous tenets of sueh organikation.”
Thus, the Department nmust determine, first, whether the institution is controlled

by a religious organization, and seeoud, whether the application of Title IX to
the instirution would be cousistent with the religious tenets of the organization.

If the Congress had desired an outright exemption for religious schools such as -

* that provided in the statute for military schools, it would not have ineluded- the

Lingnage in seetion 901(a) (3) referring to indonsistency Letween religious tenets
and the Act. . ’

The eoncurrent resolution’s ('1isupproﬂl of the religious exemption provision of
the regulation (§ SG.]‘.;(b) ) is apporently based upon a misinterpretation .of its 1
langnage and npon a kelief, not shared by this Departent, that the requirement
will create an adminlstrative burder to the instutions affected, Simply,

& §56 121 by establishes n procedure for determining which aetivitios and.practices
of varjons institutions are not covered by title IX beeause they.are exempt under 9
§00Lia) (3) of the .Act. It does not, and was not intended to plaee the Depart-
ment n the position of judging the validity of religious tenets,

Witly respect to the questlon of adminlstrative burden, it is clear that some
mechantsm is necessary by which the Department can.be made aware of which
institution< are claiming an exemption and for what activities or praetlees such
exemption is claimed. Such information is required to insure vigorous enforce-
ment of the statnte where appropriate as well as to avoid any entanglement with
religion, or action respecting establshment thereof as prohibited by the Flrst
Amendment The Department believes that the affected institiittons themselves

" are best qualified to assess w hether their religious tenets conflict with the regula- ;
tion, and seetion 86.12(b) is deslgned to allow them to make that assessment
rather thap foreing the Department into the Dbosition of attempting to enforce the
regulation with respect to those institutions and of being told, after such an
attemapt has been initiated, that the institution is exempt. While there is no
* penalty under the regulation for an institution's failing to claim an exemnption

at the earliest possible time, § 86.12(b) is designed to encourage such action for

the admigistrative convenience of both the affected Institutions and the Depart-

ment. .

An institution confrolled by a rellgious organization may satisty the’regul{ltion
by stating theough its highest ranking official that its religious tenets require, for
oxample, the exclusion of students of a particular sex, or the exclusion of faculty
candidates on the basis of sex where the faculty of the institution is composed
of a partienlar religious order which itself is limited to members of one sex. -
Under the regulation, the statement st identify the provisions ot the regulation
which contliet with a specific religious tenet, but it need not cite or explain that-
tenet otlier than as may be necessary to elarify what portion of the regulation
is affected. . .

‘There may be, of course, lhhited sltuations w here the veracity of the person
making the_statement under § 86.12(b) may be questioned. An inquiry in sueh a
sltuation, however, would concern only questlons of fact as to,for example, |
whether the {nstitution Is controlled by a religious organization, or whether the
person niaking {he statement Is stating what he or she believes to be the truth.
Sneh inquiries are conslstent with the case layw developed in selective service and
.internakrévenue code litigation. :

*7 The last polnt whieh I would like to raise with you today Is a reiteration 6f-
onr position on section 431(d) of the General Eduecation Provisions Act, In lis
letter tranemitting the Title IX regilation to Speaker Albert and Vice President
Rockefeller, Secretary Weinberger sald : ' - .

" T feel obligated to indlcate our continuing.reservation®as to the validity.of *
certain provisions of section 431(d), as e understand its operation.
e H

B
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Ite continued by stating that the President, in his comments accompanying his
<lgning of the Education Amendments of 1974 which included vection 431(d),
Indicated his belief that such vrovisiens wore guestivhable on praciieal as weil as
constitutional grounds. We continue to take that position.
Again, as Seeretary Weinberger stated in his transmittal letter:
In light of the widespread interest in the Title IX regulation, we anticipate
‘that the coverage, exclusion or treatment of various mnatters may be the
subject of intense consideration: by Congress. If Congress determtnes that a
course different! from that set forth in the regulation is warranted, then we
= believe that it should proceed by way of amendatory or elarifying législation
rather than by concurrent resolution aimed at deferring the effectiveness of
"\ & particular provision of these rules, Whatever the constitutional validity
of section 431(d), it is our view that section 431(d) is largely ineffective
. other than requiring a forty-five day waiting period, If the final Title IX
regulation is within the present statutory authority, section 431(d) would
not by its terms apply, since Congressional disapproval is limited to a matter
“inconslstent with thie aet from which it derives its authority.” "While we
recogiize that Congress and the Executive might differ on the legality of a
particular standard in the Tifle IX regulation, we believe that any such
Cengressional judgment might be challenged in the eourts’ by a party sup-
porting the position {n the Title IX regulation as transmitted, Further, the
Department would be on untenable legal grounds if it were to accede to the
views of Congress expressed in a concurrent resolution on ‘n matter swhich we
betjeve must be covered under the present statute. :
‘Indced, some of the most sensitive matters in the Title IX regulation
relate to positions iwhich we believe are required by the Title IX statute
and which would, therefore, not he snaceptible to alteration by concurrent
resolution, In short, whilé we can conceive of reasonable differences as to
poliey alternatives to be followed, and while we Delleve that far greater
- speciflcity in the statiute would have been desirable, we think that nothing
but confusion and delay in meeting the legitimate expectations of millions.
of citizens can bé engendered by an attempt of the Congress to perform its
proper legislative funetion through a goncnrrent resslution rather tien Lie
« constitutional procedure for enacting legislation. .
, As the Seeretary promised, I can assure you that the Departinent wiil review -
any proposed legislative changes introduced in Congress and will provide its
comments, Further, we will, of course, amend the final Title IX regulation as
necessary to accommodate any such changes enacted into law by the procedures
proscribed in the Constitntion for such enactments, We will, .however, oppose
an amendment to Title IX whi¢h would remove HEW’s authority to require
self-evaluation and grievance procedures to be sct up by the recipients them-
.selves, This position is based on the Department’s strongly held belief that
these elements are necessary to the successful enforcement of Titte IX as part
of our plan to rely heavily on self-enforcement effurts by the institutions them-
selves, and thus to minimize federal intrusion into recipient affairs.
Again, Mr. Chairman, let me thank you for this opportunify to appear and
to present the Departinent's views on this matter. We would be happy to answer
any questions which you or the members of your subcommittee may have.

*  STATEMENT OF MS. GWENDOLYN GREGORY, DIRECTOR OF THE
* OFFICE OF POLICY COMMUNICATIONS, OFFICE FOR CIVIL RIGHTS,
DEPARTMENTY OF HEALTH, EDUCATION, AND WELFARE; JOUN B,
RHINELANDER,GENERAL COUNSEL; AND RICHARD A. HASTINGS,
ACTING DEPUTY A.SISTANT SECRETARY FOR LEGISLATION
. (EDUCATION)

Ms. Grecory. Mr. Chairman, hud members of the subcommittee, ,
and the full committee, we are pleased (o be with you today to testify .
on behalf of the Seeretary of Ifealth. Elducation. and YWelfare on
House Coneurrent Resolution 330, ,

I am Gwen Gregory. Director of the Office of Policy Communica-

' tions of the Office for Civil Rights of ITEW. T am accompanied by

Q a4 ’,
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_John B. Rhinelander., general counsel of the Department, on my righty™
and Richffrd A, Hasting-, acting deputy assistant secretary for legis-
lation, on my left. LV ’ . R

> ITouse Conerrent Resolution 330 provides that paragraphs86.5 (¢)
and td). section 6.5, and paragraph 86.12(b) of HEW’s regulation
jmplementing title IX of the’ Education Amendments of 1072, are
vineonsistent with the act, sinee there is no authofity contained in
the act for such * * * requirement(s).”- .

With this conclusion. we disagree, and consequently urge that this
subconunittee not repert the resolution-favorably to the full committee.

As a preliminary matter, we would Jike to bring to the dttention
of the subcommittee the fact that Ilouse Concurrent Resolution 330
is directed at disapproval of all of section, 86.8 even though the infent
appears to be only 0 strike paragraph 86.3(b) dealing with grievance
procedures, NN .

This, it appears that the concern is with grievance procedures and, .
since only subsection (b) of section $6.8 deals with'grievance pro-
o codures, LAvill limit my comments to paragraph §6.3 (c) and (d),
pm'ngmp{; 86.8(b) and pnragrnph,n86.1'2(1)). ¥ .
Section 901 of title IX provides, and T have a quote in my prepared
, statement. and I will try to skip sotne of those quotes, but I feel that

the impdrtant quote for today is the sectiop which states that:

Each Federal department * * * empowered to extend Federal financial asgist-
ance to any edueation program or activity * * * is authorized and directed fo
efiecruate the provisions of Section $0f with respect o such program or activity
by issuihg rnles, regulations, or orders of geueral applicability,

Not only is IIEW cauthorized™Yo issue regulations implementing
tlhe nondiserimination proyisions of section 901, but it is “directed” to
do =o. . ,

The issue is whether paragraphs 86.3 (¢) and (d) “* * * effectuate
the 'provisions of section 901-* * *V as vequired by seetion 902, or
whether they are “incousistent with section 901 as contended in the - )
‘resolntion before thig committee. s

Clearly, paragraph 86.3(c¥ (i) effectuates the provisions of dection-
901(a) of the statute. Under that paragraph of the regulation, ve-
c1pients are required. on a one-time basis, to read the regulations and |

, then determine whether they are in compliance, . -
14 _ Paragraph 86.3(c) (i) requires recipiénts {o modify their policies
aud procedures if, after reading the regulation, they determine they
» are not in compliance. . . o
o This g)rocedure is clearly consistent with title I since it is designed
to effectuate the statute through application of fegulatory provisions
articulating the nondiscrimination requiremants of, the statute which
were authorized and directed by the Congress to be issued.
Similiarly, the requiremenfs of section 86.3(d) “* * * effectuate
* * % the provisions of section 901(a),since they require recipients to
maintain for a reasonable period of time—3 years—a description of
_the steps, if any, they have deemed necessary to comply with the title
IX regulation. , co -
A recipient may be required to maintain nothing if it determines
that no modifications to 1ts policies or Qractices' are necessary after
‘ reading the regulation. : ,

Y

~
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With respeet to 86.8(b), requiring the establishment of a grievance 4
procedure; this provision, like those just discussed, is 1ot &inconsis-

- tent” with the act, since-it, too, is desigued to “pffectuate™ tii¢ nondis-
erimination requirements of section 901 (a). Section 901 (a) prohibits
«liserimination. - v ‘ ‘

Scction 56.5(b) of the IIEW 1egulation iniplementing section 901 () .
merely establishes what we belieye i» an efficient mechanism to elimi- T
nate discrimination by giving institutions an opportunijty to resolve *
allegations of discrimination in-house before the Federal Government
becomes involyed. .

With regard to both paragraphs 86.3 (c) and (d) and paragrajh
56(b), seetion 902 oftitle IX requires_that before taking fornfal
_enforcement action adadfst a recipient, the Department shalk deterinine
that ~compliance cannot be secured by voluntary means:” .

Both the self-evaltation and grievanca procedure requirements have
a direct relationship to the Department’s obligation under this pro-

. vision.

Certainly, the best manner in which the Department can secure such
~voluntary compliance” is throngh a requirement that the recipients
celuate their own policies and practices and take voluntary action
to correct deficiencies.

Further, whero individuals bring issues of possible noncompliance
to the attention of the recipient, these requirements will provide a
method of voluntarily resolving such issues. : )

Wo believe thap the JIEW title IX regulation is authorized and is
consistent with the plain meaning of the statute. However, we would
also notegfhat title IX must be viewed as remedial legislation, as it is
designed to correct and alleviate discrimination on the basis of sex in
educatioy programs or activities receiving Federal financial assist-
ance. Under standard rules of statutory construction, remedial legis-
lation, should De broadly interpreted in or‘ger to effectuate its remedial

IIrPose. ,
! ll}m\'e set forth a couple of quotes that would support this propo-
sition. - .

In considering whether regulations of the executive branch are
within the delegation given by Congress, courts have traditionally
.applied three criteria, which I believe the chairman has earlier |

" quoted: ' . |

(1) Whether the regulations are authorized by statutory langnage; |

(2) Whether they are issued pursuant to proper procedure; - ¢ |

‘v (3) Whether they arereagsonable. . ’ |
We have already pointed out that the regulation is specifically

authorized by the statute, not only authorized, but required. |
Sinee no one lias challenged the procedure followed in adopting the i

regulation, we feel it unnecessary to address this point at length. -
Finally, we firmly believe that the provisfoiis in question are

reagonable. . C o .

‘The only thing required by paragraphs 86.3(c) and (d) is that a
recipient, on a_one-time only basis. read the regulations and examine
it< polieies and practices in’conjnnetion with the provisions to deter-

mine whether or not it is in compliance.

Q ‘ 4 ) e
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I have set forth a quote from Nellis M. Varner, who represented
several institutions and organizations, stating to the effect that self-
evaluation is being used nosv by colleges and universities and that such
aprovision is proped . - :

“The only thing reduired by paragraph $6.8(b) is that a recipient
adopt and publish a grievance procedure providing for prompt and -
equitable resolution oX student and employee complaints and thus, .
hopefully, avoidirdg Fe intervention.: * . ’ ,

We think this requirément s reasonable from the point of view of
the students and employees, sincit provides a visable mechanism by
which individual rights under sectton 901(a) of.the statute may be

enforced. .

: ‘e think that it is reasonable from the recipient’s point of view,
since it enables the institution to solve its own probleirs $n-house ith
‘uhi'nimal Fedeial involvement, and again I include a-quote to that

effect. . v ‘ .

"The next section 6f the concurrent resolution of disapproval is the
religions exeinption. The concurrent resolution cites with disapproval

“secfjon 86.12(b) of the regulation. ) .

Al ‘the-outset, T should note that the language of the statute itself
makgs it clear, that an institution is pot exempt from title IX merely
because it is controlled by a religious organization. :

The language of the statnte provides that the nondiscrimination
requirements shall not apply to an educational institution which is con-
trolled by a réligions organization.”i f theapplication of this subsection

wornld notsbe consistent with the religious tencts of such organization,”
* Thus, the Department must determine : first, whether the institution
is controlled by a-religous organization.;. and second, whether the ap-
plication of.title IX fo the institution would be consistent with the
religions tenets of the organization. * L .

If the Congress had desiied an outright exemption for religious
schnols such gs that provided in the statute for military schools, it -
would not have included t¥e language in section 901(a) (3) referring
to inconsistency between religious.tenets and the act.

The concurrent rewlution’s disapproval of the religious exemption
provision of the regulation is apparently based upon a misinterpreta-
tion of its language and upon a belief, not shared by this department,
that the reguirement will create an administrative buden to the in-
stitutions affected. | . e )

Simply, section 86.12(b). establishes a procedure for determining
which activities and practices of vdarious imstitutions are noucovere(k
by title IX because they are exempt under section 9 %) of the
“act. It does not, and was not, intended to place the deyartmen ¢ i the
position of judging the validity of religious tenets. )

With respect to the question of adnsinistrative barden, it is lear
that »ome njechnism is riecessary by which the department can bemade
aware of which instifutions are claimifig an exemption and for what
activities or practices such exemption is claimed. . .o

Such information is required to insure vigorous enforcement of
the statute whete appropriateans well as to, avoid any .elitanglement
with religion. or action respecling establishment thereof as pruhibitgd
by the first ainendment. .. : . :

An 'épstitution controlled by a religious vrganjzation may satisfy
the réghlation by stating, through its higlist rankingofficial, that its

- N . .

}




.9

bt
<

religious tenets rc(auire, for example, the exclusion of students of a
particular sex, or the exclusion ¢f faculty candidstes. on the basis-of .
sex where the faculty of the institution is composed of a particular
religious order whichi itself is Jimited to members of one sex, .
Ader the regulation, the statement must identify the provisions of
the regulation which conflict with a specific religidus tenet, but.it need
not cite or explain that tenet other than.as ma’yT)e necessary to clarify .
- +what portion of the regulatiqﬁ isaffected. e ’
+ - The last point which- I would ‘like to raise with you today.is the
reiteration of oyr position on section 431(d) of the General E ucation
*Provisions Act. -~ . ! T ]

In his letter transmitting the title IX regulation to Speaker Albert
and-Vice President Rockefeller, Secretary Weinberger saxd:.

“I feel obligated. to indicate our continuing reservgifon as to the
validity of certain profisions of section 431(d), as We understand its
operation.” - . . S

1.will forego. any further discussion at this point, however, it is

. included in the recon%. : : . .
As the Secretary prongjsed, I can assure you that the department * |
. will review any proposed legislative.changes introduced in Congress
and will provide i{s comments, Further, we will, of course, ame,rigl the )
final title IX regufation as necessary to accommmodate any such changes
_ enacted into law by the procedures prescribed in the Constitution for,
such enactments.. -,
+ We will, however, oppose an amendment to title IX ;which would
 + remove IIEW's authority to require, self-evaluation and grievance
procedures fo be set up by the regipients themselves. : L v

This position is based on the department’s strongly held belief that
these elements are necessary to the successful enforcement of title IX
as part of our plan to rely heavily on self-enforcement efforts by the
institutions‘themselves, and thus to minimize Federal intrusion into
recipient affitirs. . .. .

Again, Mr. Chairman, let me thank you for this opportunity to
apprear and to present the department’s views on this matter. We would

be happy to.answer ‘any questions which you or the members of your
subcammittee may have. -
Mr. Hawxxs. Thank {ou, Ms. Gregory. . .
+ Let me ask you first whether any of the other witnesses would like o
‘make a statement before we get into the question period. ’ \ |

¥

<

n

* * Ms. Grroory. No, Mr. Chairman, , .
Mr. ITawrixs. You concluded with the statement that you would
. oppose an amendment to title IX which removes HEW's authority to
require self-evaluation and grievance procedures.
Ton say that you would oppose an amendment, but let us assume,
. Lowever, that a concurrent resolution disppproving those actions of
the regulation is passed. What is the position uf the Departmént with .
respect to enforcing those provisions? : :
Mr, Rixeraxper. Our position is stated in the stateinent. It is that
. , sich congurrent resolution would not have the effect of law. Therefore,
ot 1t would be a policy position. I believe that the statement to the effect
.. that we would oppose an-amendment would give rise tg the fact that
the Department’s position is that it isa wise policy. _
‘ ' ]
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Tn the aliserico of an amendment to title IX directing us to take &
different position, we would.continue to take the position which is set
forth in the final regulations. » . . .

Mr. Hawkrxs. Also, with respect to the religious exemption, you
indicated that it had been said that this requirement would create an

. administrative, burden to the institutions affected. Is that statement

based on any.evidence, or gny supported by institutions having com-
minicated that as being a burden, or not a burden #

Have you had any indication‘tzhat such a provision would constitute
any administrztive burden to the institutions?: : )

Ms. Grecory. It is'ny understanding that some of the testimony
before Mr. O’Hara’s subcommittee was to#he sffect that it would cause
some administrative burden to.the institutions, But, I believe that that
rationale is based on a misinterpretation of the provision._

I inight add, Mr. Chairman, that the proposed title IX regulation
stated that the institution must, in a sense, cite chapter and verse in
support of a religious exemption, and we did change the regulation in
answer to comments filed by many religious organizations and schools,
which are controlled by a religious organization, so that the require-
ment now is merely a statement by the highest ranking official: (1)
that it is eontrolled by s religious organizagion; (2) that Yeligious
tenets could prohibit compliance with title IX regulation, and then

, listing the provisions in the regulation.

M. Hawrivs. Would the specific religious tenct that is in conflict
with the regulation have to be listed ¢ :

. Ms. Greeory. They do not need to list the tenets, but they do need
to state which provisions of the regulation would violate tenets. The
statute, as I mentioned in my written remarks, the statute itself states

. that there is an exemption if religious tenets prohibit compliance.

. L suppose that in certain cases it might be'that religicus tenets
prohibit compliance with any part of the regulation, If that is‘the
case, then the highest raking official could so state in the statement.

Mr. Hawgrxs. Lhe institution on its own initiative would have to do
that, or would that be only in response to your request ?

Ms. Grecory. Wo plan af this time, when we send out the assurancoes,

. as 1eqitised, by, 86.4—there is a section in the regulation that requires .
als asouiaiice, aind we plan at that time to include a letterto the effect
that if an institution wishes to claim a religioys exemption at the time

_ it sends in its assurance, it shall include a statement claiming that
exemption. - .

I might also add that there are no sanctions set forth in the regu-
lation. So, theoretically, I suppose, they could not do it, or refuse to
Jo it. As a practical, administrative matter, it makes our lives a little
easier if they would do it at the time that they ave filing the assurance,
so that we will not have peopla answering complaints, or going onsite

* . and finding later on that there is & ¢claim of exemption.

Mr. Hawriss. You constrne that as being a certification*procedure,
then, or not? ’ .

Ms. Gregory. No, I don’t think that I would call it that formal. 1t
is not even as formal, I might add, as what, the IRS requires with re-
gard to exempt status of religious organizations. ‘

We do not delve into the religions tenets as, let us say, the selective
service does with rofg;d to consciencious objectors.
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)'If';fi—};.gwkms. Would it be fair to say that since the gu{delihes

werg oHzinally issued, that the regulation pertamvi‘rrlﬁ to the religious
exemption has undergone considerable change. ereas there was

gt‘ga't'—'egnositioh to the original one, you feel that you now have.
{

cliq::i? d-the main objections which were cited by these institutions
. with.¥eSpeatto.this particular regulation? -
"~ M GuercorY. I believe so. I Bave discussed this section with some

" df the Telfgibus organizations, and they agree that that’interpreta-

tion would be $ufficient. They had either misread the final regulation,
or were concerned with the language of the proposed regulation,
which, as T stated earlier, hasbeen amended. . - . -

Mr. Hawxins. 3s. Gregory, may I ask you this: In your view, is
there autdiprity in the-title IX legislation for including employment
under tifl&#{Xregulations? L

Ms. Grucory. Absolutely. Using the basic rules of statutory con-
struction, if the'language of the statute i3 clear, is unambigiious, there
is réo ﬁe_tj]d-jp g9 beyond it or behind it and determine legislative history
and the likes 4o ' -7 ' ’

In the~;§‘§é§wf\ti1tk X, 'the prohibitory language states “. . . no per-
son ‘shall be diciingigated against, etc.,” that includes students and
employees in the hlsence af.other language, exemption langnage.

Title VI, as you LNt after which title IX is modeled, inclndes an
excruption for ety Aol Title IX includes no such exemption. Even
were'we to go Lo Tli¢ Jegislative history, and as I said I don’t think

. thatsthere'is o riced tp’do so, but even 1f we did, we still find support

5

or tle coverage of employment under title I;X. Title VI exempted

‘“employment and tif)e IX des not.

" TFurther, in"the infarprdation of title VI, even with that exeniption,
if-the Jiscriminatioin @nploymeit affeets tle beneficiaries,gyou can
still cqver employmentunder title VL,»  ° )

* Faregxbmple; disérimpingt %9}1 against teaclicrs has a direct effect on

A% ‘ " 2 .
- the Lenffeidriog, that i 8gdents i the school systen, or culleges and

uniyegpitiest Thergforey Cmployment is covered with regard to at least
the tenelrers ander title VI An andlogy would ¢arry over to title IX.

So, T thinksghat there is c?&u support for coserage of employment.
s wmatter of fact. I thinlg,t]]a{ we would be in violation of the terms
‘of the statute itsell if we did*not include employment within our

e

reeulition. v

Mr, Hawgiys. Would you interpret “inconsistent™ as weaning the

same thing as “unauthorized”? . )

. Ms. Gregonry. Yes, but'I think that the language that you used,
I would support mote heaviy because it is my vpinion that the word
“Licbisistent™ means alinost in violation of, gore than *unauthorized.”

“nder our interpretation of the statute, it is not only aithorized,
but it is not inconsiStent. It is authorized, so we never need to'reach
tliat point. ’

Mr. Hlawgins, The definition that you have been given™— .

v Mr. Ruizesavosr. Mr., Chairman, we hdve interpreted “inconsist-
ent” as meaning “unauthorized.” The House report whiclr avcompanied
the Ldueation Amendments of 1964, I"think, support that position.

Oun page 72, in discussing the 431 procedure, it states {hat the Con-
gress van, by concurrent resolution, find that the proposed 1ule is not
suppurted by the legislative authority on which it is based. I think

36 . "
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that i the legislative Listoiy, “inconsistent™ as used in the statute
veally means “unauthorized.” . ) .

Mr. Flawkxs. Wawill go back to Ms.:Gregory.

Ys it your understanding that the procedural regulations which have
been submitted concurrently with the title IX regulation will follow
the same course as the present regulation, in that they will be sub-
mitted to the Congress for approval or disapproval? -

Ms. Grrcory. If there are material changes in the final regulations
as Opposed Lo the proposed ones;, yes, they would. If there are no ma-
t«},-lrial changes, they would not be. We, would not be required to submit
them. . 3 .

Mr. Hawraxs, Who is going to mahe that determination as to what
i~ the pesition of Cungress? Does that put the Congfess in the position
of not knowing whetlier to move on them now. or not# Who is to make
tle determination is the question as to whether or not basic changes
will be made. or-have been made. A ‘

Mr. Rarneraxper. Mr, Chairman, T would like to answer that ques-
tion first. We prepated and submitted to Mr. O'ITara’s committee a
stadl uwmmnnJmn ou the procedures we hase followed under 431(d).

Onr basic position Lias been that if there have been any material
changes, which would be a decision that we would make in the first
instance, we would subuit the regulationy to Cungtess for another
43-day period. . . .

Tf you like. T could miake a copy of that staff memoranduin available
to vour committee, . v

< Mr, JTawxins, We have been trying to inderstand the answer.

P,
.;:‘:’L i
A

Do T undiistand that you have, in effect, said that if.no.changes are >

mnde, they will go into effect in 45 days?

Mr. Runnessper. We have published the regulations for public
cointent, We will examine the comments. In light of those comments,
itl 1> concetvable that the regulations would .be published without
change. '

More likely, there will be some changes in the regulations. If in our
view they are niaterial, and let me say that I don't believe there has
Lecn any question to date, under the £31(d) procedure, as to whether
cliapges have been material or net. then we would, in fact, when we
publish them in final form in the Federal Register, transmit them to
the Congress for another 43-day period.

My, O’ILara. Mr. Chairman, would you yield to me for a minuté?

Mr ITawkixs, Mr, O’Hara. -

Mr. O'TLara. .Am I to gather from the statement by Mr. Rhinelander
that if they decide not to change the regulations- and of course, Con-
stess Lias no way of knowing whether or not they are going to decide
to change the rcgulations -that they would not submit them, at the
time they make the decjsion, to the Congress for review ?

Mr. Rurxerasorr. If there were no material changés in the regula-
tivus as published in final form from the regulations as published in
pruposed form, we wonld not transmit them to the Congress, again,
for the 43-day period. .

Mr. Oary. Mr. Chairman, may I eomment on-that, if I can?

Mr, Iawkmns., You may, if you will, Mr. O'Hara. ’

-
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Mr. O’ Hara. That is, Mr. Chairman, entirely inconsistent with the
reyuirements of 431(d). What the Congress intendegd with the enact- «
ment of 431(d) was that when the Departmeiit had made the deter-
mination ag to what the final regulations would be, at that point they
would be submitted to the Congress, and 15 days would Liave to elapse
bifore they took effect. . L.

JWe don't know with respect to these proposed regulations, that were
published in conngcetion with the proposed rulemaking notice, whether
or not they are the final regulations. It is just a game playing, if we

have to,go out at it each time, and object to things,that are not going to

be in the final regulations,anyway. We will just waste everyone’s tirme.

I think I know the D’epartment’s position, which is that section
431(d) is constitutionally invalid. I understand that position, but I
think that until we get a court case of that, it would be better if the

. Depurtment would at least send the regulntions over at the time, and in

the manner intended by 431(d), which, after all, was enacted by the
Congress and'signed by the President. . :

"Mr. Hawxins, Certainly, it is the chairls understanding that this
is inconsistent with what we thought; that after all comiuents had been
obtained, and all changes made, the final regulations would be sub-
mitted to the Congress in their final form, and the Congress. would,
then, have 45 days. =+ | -

Do you'differ on that interptetation ? v .

Mr. Riuxrra~vper. The assminption in your statement 4s if ther¥
were changes. made. The earlier question was, if there were no chauges
muade in the regulations af all. ) T ) :

Mr. Hawsgixs. You, would gssume that the 45 days have already

. started ?

Mr. RurxeLaNpeEr. We believe that the statute, under that circum-
stance, would only require the transmittal once. If, in fact, the rule is
modified, we believe'that under your rule 431(d) it would tequire that

- the rule be submitted for a second 45-day period.  *

Mr. Ilawxins. Our understanding is that all you have submitted so

_ far is a notice of proposed rulemaking. These are not the final regula-
tions that have been submitted to the Congress.

Mr. Rruxenanper. That is correct. It is the notice of proposed rule-
making which wag transmitted to the Congress pursnant to 4£31(d).

Mr. ITawiins. When the final regulations are submitted. we will get
tllmt in o formal way, and the timne cununences as of that particular,
date. - . 0T

Mr. RuiNeranper. Assuming that there are changes in the regula-
tions, as published in final form, I think that in a tegulation of that
scope it is a fair assumption, then they will be transmitted to the Con-
gress fora 45-day period pm'sumrt/ to431(d).

Mr. Hlawkans, It is my understauding thét whether or not changes

are made. the regulations woulld be submitted to uns. T don't think.:.

that the question of changes hiwing been inade affects it one way or
the other.” - o . .
Mr. Rim~eraxper. We don't believe that it i3 legally required by
the 431(d). We believe that the rule, published——-— ) .
Mr. Hawrrns., That is inconsidtent, d think. | .
Mr. Mirooe. [ Would the gentleman yield? :
MrlHawxixs. Mr. Miller. y

y
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Mr. Mrer. Maybe vou can elarify where Mr. O'Ilara is. In his |
efforts to void sume of these prosisions, if he should not get this taken |
up according to the timetable that, he has laid out, which is Tuesday,
and therefore loses his efforts, which yowoppose, if we don't approve
-any of the changes, then the ball game is over. .
If you should happen to lose and he wins, then yov start another {
45-day period. Is that right? What 45-day period are we in, here?
Mr. O’Hafa. I think that their poéition 1s, if the gentleman, from
California will yield. that they can, by putting in the Federal Reg'ster
a notice, of proposed rulemaking whete they can state that they are
2oing to ‘write some rules regarding a certain subject, anybody who
s any observations or comments can submit them; or, and this has
become the more cumimon procedure, they priht, in the Federal Rez- |
ister a totice that they are going to undértake proposed rulemshing
— and they print the rules that they propose. - | T .
OK. this is what they did a long time ago with title IX. Under

their interpretation, we would have, then, at, that mojgent, have had <
45 days in which to disapprove something in thgse proposed
regulations. . ",

L .
Then. if they change them two or three times, they would. af the
M [ . - .
, end of the process, have to come back té us with another'45-day period.
They are saying: “We don't kuow whether we are going to change
them,or not.™ At the.time of the proposed rulemaking, ghey sent them
$o us. and those are not t®e final regnlations. They may be or they
may not be. We can guess. and we have to start moving at that time, .
or clse wa are out of the ball game, if they decide to publish them
without change. . -
~  Mr. Mmrer. If that interpretation is correct, I really find it out-
rageous. becuuse there are a lot of people here who are spending an
awful lot of time. effurt, and money to either support or defeat what
Mr. Olara is doing. only to find out that they may have to come
back. and do it again. if you have another 45-day period. )
~ Mr. Rm~eraxoer. Let me clarify a couple of things. If title IX
had been published subsequgat to the enactment of the 131(d). which
was not the case, they were published before 431(d) was enacted
_ into law, but if i had been published subsequently, we wonld have
slubmitted the title IX substantive regulation to the Congress for 45
days. :
Assuming that we had put title IX in final form and then-clanged
them. we sould have ~ubmitted the title IX regulation agaiu to the
Congress for 45 days because of the changes. C .
I Ee]ieve, Myr. Chairman, that you were referring to the consolidated
procedure regulation. : l
Mr., TTawxkiss. T just wanted to make the point that I think there
is> seme confusion that we were referving to the regulations which
will be published on Monday. That is not wlat the question was about.
. The question was about the consolidated proposed rulemaking
rather than the ones that the membeys thought vou were talking
about. which u‘re those that will be published on Monday.
We just wanled to make sure that the same procedure would take
place with respect to the proposed procedural regulations as has
taken place with respect tu the title %X regulation which becomes
effective on Monday, July 21, unless, of course, they are disapproved.

.
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Mr. Riuveranoes. Just to clarify the record.. We published, simul- ..
taneously the title IX 1:gulations and the proposed form of the con- Lo

soliduted procedural regulations. Buth forns’of regulations were
transmitted to Qongress. Title IX because that was the first time we
hyd issned title IX regulations, subsequent to the enactment of 131(d),
the proposed regulations, because nur practice has been,to Ltransmit
in propused furnk all, education regulations when they are publighed
for the first time, which is a notice of proposed rulemaking.
Mr, TLawkins. You are not saying that t%np_ procedural regnlations
wouldalso becoms gifective on Monday, July 21¢. IO
. Mr. RIINELANPER. No, sir. - . .
** Mr. Hiwkiss. As long as,we understand that. . ' .
" The Chair recognizes 3Mr. Buchanan. -
*  Mr. Buciraxax. Thank you, Mr. Chairman, - « .
I am really intrigned. I happen to agree with your reservations .
regarding the section $31(Jd) in the general education provisions as to
whether or not we can legislate in this way. Yet, I am intrigued by

v

what I understand now. A .
According to thuse, provisions, you did sfbfnit the regulation to the
. Coungress. You arg complying with that part, and you have done'so

«with proposed regndations. ‘ .
+ Iowever, you proposed, if T understand the Secretary’s words, and %
I Liave beent directed on this point, to implemént yotitle IX regud-
tivng regardless of the action we take on this concubrent, resolution of
disapproval. Is that correct? . -, :

Ms. Guzcony. I gness that thisistrue.s . . T

Mr. Rurvetanoer. The Seeyetary indicated that the views we have
with respect to the constitutionality of 431&d), clearly we would have’

. to take a look at nhatever the Congress did, but’we have stated very
clearly that m&'do believe that this violates the séparation of powers. -

Mr. Bucnayax. The Secictary's words spell out pretty ¢learly his |
position. ITe stated: _ * - .

We recognize that the Congress and the Executive Branch might differ on the
legality of a particular standard in the Title IX regulation. We believe thit any
such congresstunal jadgment nisht Le chiallenged in the coufts by a party support-
ing the Desition in the Title IX regulation-as transmitted. ¥urther,. the Depart-
ment would be on untenable legal griunds if it were to accede to the views of
Cungress expressed i a concurrent resolution vn a matter which we belleve must
‘be covered .under thepresent statute. .. .

You mean that this does yot necessarily mean that you will proceed
regardldss of the action we take? ’

Mr. RinnNeLaNpeg. Let me give you two concrete examples.
TWith respect to athletics. Mr. O"Hara indicated in his testimouy that
he questioned some of the, wisdom in the regulation. ITe accepted that
we had the legal anthority to.cover athletics under the title IX
, reeulation. ~ , -
If Congress were to pas~s a concurvent resolution disapproving the
coverage of athletics. we belicve that this wounld be the kind of example
Secretary Weinberger pointed vut. where we would-be in an untynable
legal position. :
*VWe believe that athleties must be covered under title IX. Under
those circumstances, I believe that the Department’s position certainly
trould- be that we would pnt those regulations into effect. and very
clearly at some point in time there would be a challengein the courts.

>
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"Mr. Bucnaxax. But you would not necessarily take that view as to |
. . the {gribvzmoe procedures, ar the self-evalyation? . R |
. _ Mr. Rruxeraxoer. I cannot give you a categorical answer. My belicf
" 7. Tis‘that we would:do it."The Secrefary indiéated that w believe that
-7 " .'it Js policy, and that we have the legal-authority to do it, and that we
N would oppose-legislition which denied us the power to do it, .
' -50, I.think that it is a fair assumption to say that the Department
, would put -them into effect. C. ¢
+ Mr. Bucuaxax. Do you know what position you are going to take
on these, propused procedural regulations in the same area? I gather .
, that this will be your same basic posture, that you will implement re- - -
S «gurdléss of our actiop in any area where you feel that you have the
, authority. . * . : S
. Ms. Grecory. I think that the issue is whether or not the concurrent
resolution ad cesses o matter where we feel that we would not be vio-
__Jating-title IX: if we followed it. I think that under the procedural
.. regulatiBng, a great dedl of that purticular regulation is policy rather
g than « fegal mandate_as such. .
. So, I think it would depend on the reason for the concurrent™résolu:
tion of disapproval. We would feel that we would not be obligated to
* follow it, but as a policy matter might decide thatwe would follow it.
8o, I thirik that this would have to be a determination that we would

v

. make 2t the time. . ¢ .
Mr. Bucriaxax. That isa useful distinction, I think. .
- Mse Grecory. Also, during’ the comment period, until weé have
! Qrafted the fina] procedural regulations, we will encourage comments,
¢ .obviously, from the Con as Well as everyotie else.

- Mr: Bocraxaw. Ms. Gregory, on this question of the religious pro-
' visions pertaining to the religious institutions, yott mentioned that
"+, < You felt you were in line with the Intérnal Revenue Service regula-
tions gnd policies on the subject. R
- l\Ms.’ Greeory. I don’t"think we have gone as far. We are not even
+ close. o .- ’

. Mr, Bwcnanaxn. I guess you are aware of the regulations of IRS
pertaining to.churches which operate private schools, and the new
relf,;rulslmtions pertaining fo discrimination by race in those private
schools. e LT oo

.As I understand them, I ‘question their copstitutionality because
they would take away from a church its tax exemption. if it.operated
~— ' "4 .school which diseriminated by race. The entire parent organization
of the church could lose its exemption. .
. Ms. Greeory. T am not making any statement as to whether those
“  regulations are constitutiynal or not, but they go much, much further
than we have gone. Al wo are®asking for is a statement telling us:
“We want an exemption,” and tellingus why. * . :
, We will =iy, “Fine, you will hove Jour exemption,” andsthis is *
about it. ¥ T .
The problem is that the statute itself, as I mentioned, does not give »°
an ontright exem(E;iqn to all religious schools. That might be an
appropriate amendment by the Congreii. 1t states that there is an ex-
emption given to religious schools, 1f the title IX regulation would
"be inconsistent with their religious tenets) .ot ‘

»

, .. So, therefore, ws fcel obligated to find out exactly in what areas of
- — the’f?gu]ution, ths religiong tenets would prohibit compliance. .

LT
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" Mr, Bocraxax. Just so that there will be one lonely voice on the
othier side, I am not certain that.you have been tou%h enough. I think
that it is OK to have nuns only or monks only as faculty, or'to have
a boys’ school or a girls’ schoo}; we tried to provide for this, I believe.

I think that if you got much beyond that, you are getting into real
questions of how much one can use religious beliefs to Foster policies in
educational institutions receiving Federal funds, which practices may
bein violation of the Federal law. .

X amn not sure that you have to give the people’s money.to an insti-
tution that, on the basis of a religious belief, would insist on racial
seﬁrg«ration, for example. '

thinic that you have a little different situation Ynder title VI,
becauss you definitely have the 1ith amendment, and you have clear
stitutional coverage basis to cover anything that the legislation

" may not cover asto-what you do‘about discrimination with regard to

race. i ‘

/”dﬁv 4
You don’t necessarily have that-mader title IX, because the Equal
Rights Amendment has not been passe hat. I am not a lawyer,
and I dow’t know whether there is any differen j&hese two situa-
tions or not. - ) : oo T P
t us suppose that I should Be the president of an institution, and
there are some, that believe that the Bible taught se%regation by race.
It would be wrong for my institution to fai] to dé other than to segre-
gate by race. If I were tq ask HEW to svpport, with Federal money,,
my institution, which segregated .}y race as a matter of religious be-
lief, would you,do it? ‘ . AN
Ms. GRzGORY. The Bob-Jones University ¢ase, where the university

refused to sign an assurance of compliance with title IX for that rea-

son. Therefore, their funds were terminated, and thegeare no longer
receiving Federal funds. The case involved veterans’ nefits, so they
areno longer qualifiable for veterans. °

There is certainly a dual issue here. One i$ the “establishment of’ )

religian” issue by giving funds to a religious institution, and the other
isﬁhua&rusion of the Federal Government into religious practices by
telling !
examfning their religious tenets. We are’not getting into that par-
ticular issue. : :

Mr, Bucraxax. I am against the funding of sectarian institution$ -

with Federal money. * e ] ]

Beyond that, I gather that we are making some kind of distiriction
between discrimination by sex and discrimination by race because, as
I understand your regulations, there are not any sanctions in your
regulations. The only sanction you would have, if you had any, I
assume would be to cut off the money. :

Yet, Lassime that if this ward a title VI matter, you would do some-

thing about an institution that was seeking Federal funds, or seeking
to continue fo.receive Federal fund)s, which wrote you and said: “It is
agninst ourreligion to desegrégate.’ . .

Ms. Grecory, Title VI does not include the religious exemption that
title IX includes. The provision that is the subject of the concurrent

resolution is merely an implementation of the specific exemption in the

Jegislation itself. )

~ o -
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them that they cannot do_this, or they cannot doq that, and ~
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T re was no need for such language in the regulation implementing
title VI for the reason that there was not an exemption specifically set
forth'in that statute.

Mr. Bucnmaxax, Thank you very much. This is all, Mr. Chairman.
Mf” Hawsxixs. Let me see whether or not Mr. OHare has any
questions,

Mr. O'Hara. Justa very quick one, Mr. Chairman.

If T nnderstand your position, if the concurrent resolution of dis-
approval were to be agreed to, in the form that you now have it before
you. within the time perniitted..it is your position that it would cer-
tainly not affect those parts of the regulation that were not disap-
proved and on which you would move ahead with immediate
implementation. .

While you have no final decision on tlie question of what yoy would
de with those parts of the regulation that were disapproved, it js your °
impression that you would probably move ahead with‘gimme(‘liate

2

-

enforcement of them as well. )

M. Grrecory. At least with the self-evaluation and the grievance
procedure. That isa fair interpretation. '

Mr. (YI1ara. So the contention that has been heard, which was heard
here Jast weck, that adoption of the' concurrent resolution of disap-
proval wonld delay the implementation of the title IX regulations, is
not correct, .

V[s. GreGory. T think that there might Lave been some misinterpre-

| tation of the Secretaryls statement in that regard. What we meant was

~ that although we, a3 a department, would vontinite to attempt to
implement the regulag{iou, the prollew arises when you get to an insti-
tutinn. a school distritt. or a college, and you quote the regulation, and
cite them for noncompliance, and try and resolve the matfer,

The college says: “The Congress says that we don't have to do that.”
You get that sort of a problem in our enforceinent effort.

Mr. O’Haks. With respect to those grievance procedures and the
self-evahiation, but not with respect to any of the others. :

« Ms. Grregony. Thit is correct. ) ,

Mr. O’Hara. Finally, Mr. Chairman, T want to thank the witnesses
for the statement. It sets forth the point of view of the Dopartment
very well, T believe. but I would like to point out that the reak problem
that we are dealing with is what happens to the laws after we enact
them.

I'thiuk that the interpretation that the counsel has placed on 431(d),

" a tortuous interpretation in my opiniun, in order to achieve—to read it
in a way that is most in keeping with their own views of what we .

*should Rave said, is just another example of the kind of thing that we
are trving to combat here. v

I au very sorry that the whole question came up' in the context of
discrimination against women, or discriniination on the basis of sex.
I wi-L that it had comne ap in connection with a less emotional subject.

. But, perhaps, if my assessinent is right, and we fail on the time-table
problem ou this point, I am sure that HEW will do me the courtesy of .
sending over soue cqually bad regulations befure long on some other
sibject. I will take it up then, ” )

I thank the Chairman. . .

AMr. Brenaaay, Do I understand your position to be that where we
have authorized and directed yuu tu do something, that is to end dis-
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crimination in education programs that are federally funded, that you
feel your position would be unlawful if you did not, by regulation,
make it broad enough to fwlfill that obligation under the Jaw? °

The concern that we have expressed is that you, in your grievance '

procedures and self-evaluation, have exceeded the law. You have done
that which the law provides you cannot do. Do I understand that to be
your position, that under the larw, in order to fill our direction you have
o acted. L don’t want to put words in your mouth. .
Ms. Grecory. If I understand your question correctly, I dou’t think
that we are saying necessarily that under the grievance and sclf-evalua-
tion procedure that we have to nave o provision on that in the regula-
tion, otherwise we- will be in violation of the title IX. I don't think
that we are’saying that at all. - B
. However, because of our questions with regard to the constitution-
ality of 431(d), the concurrent tesolution of disapproval requiring us
to remove these provisions from title IX, we would feel that it would

not have the foree and effect of Jaw. Therefore, it would leave us with

a policy determination as to whether or not to leave them in.

That is the, policy determination that has not been officially made
at this point. * . T e,

Mr. Bucaxax. The grievance and self-evaluation procedures——

Mes. Grecory. They are not contained in the title VI regulation.

The title VI regulation, as Mr. O’Harahas mentiongd, is not as com-
prehensive for the reason that we did not have the knowledge that
we have now. "

Certainly, had we known what we know noy at-the time we passed
the regulations, they would have been more comprehensive T am sure.
I might add that we have had 2 substantial amount of comments fromn
the public’as to the proposed regulations which did not inclnde those
provisions, especially with regard to self-evaludtion, requesting us to
pl%ifthe self-evaluation provision. in the regulation. ‘

® s o matter of fact, those comments requested something much more
strong than the self-evaluation requirements that we have in there now.

Mr. Bycnaxay. I think that it is & useful initiative.

Ms. Grecory. It is explicit in the statute. How else can you volun-
tarily comply, if you have not looked: at your policies to determine
whether you are n compliance?

Ar. Boorayay. T would praise your intent.

Thank you, Mr. Chairman. . .

Mr. Hawxixs. Thank you, Mr. Buchanan.

Ve do not have enough members of the subcommittee who favor
the resolution. At the same time, .we do not want to take actionto block
consideration of the resolution by the full committee becanse it would
be useless, since the full committee can withdraw the resolution gnyway.

The Chair recognizes Mr. -BeniteZ. .

Mr. BexiTEZ. Mr. Chairman, I wish to ask that House Concurrent
Resolution 330 be reported to the full cummittee with recommendation
that it not be passed. 0

Mr. Hawkrys. The motion is seconded by Mr. Perkins that the reso-
lntion be-reported to the full committee with & recommendation that
it not; be ‘passed. : :

. Mr. Boctianax. Mr. Chairman, T would third the motion, or have 2
rolleall vote, because I want to be clearly on the record in line with the
gentleman’s motion. T '

*
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mously, The committee stands adjourned

. Washington, D.C.,
To: House Subcommittee on Equal Opportunities. ‘
From: Awmerican Law Division. ’

lations Under Title IX. "

- violation of the Act. . .
Finve Title IX affords little express guidance on the matter,
these procedures would seem to depend on whether they are someb
with the express provisions statuie or might rcn#ouably be umplied

off ald, HEW must notify the reclpient, afford upportunity for

seem at odds with HEW's exercising its rule making authority to

Moreover section 02 spedifluaily provides as an additional safeg

ize the means chosen by the Department. ,

the absence of express statutory authorization is not without son

the States enfurce these assurances by anuudl-evaluation of con

the nsaifanees are being-violated. 42 C.E.R. 53.111¢i) ; 53.113(1).

Hon, Areugrus F. HAWKING,

Labor, U.S. House of Represéntatives, Washington, D.C.

Dear Mr. CrrairyMan: On behalf of the TUnited States Catholie
wuuld Hhe to express vur views vn the Concurrent Resolution de

Mr. Hawxrxs. Without objection, the motion is adopted unani-
[Material submitteg for iriclusion in the record follows:] :

"THE LIBRARY OfF CONGRESS,'
- CONGRESSIONAL RESEARCH SERVI

CE,
July 14, 1975:

Subject: Self Evaluation and Grieva}nce Procedures Preseribed by HEW -Regu-

Reference is made to your {nquiry of July 11, 1975 relative to the above. Spe-
cifically, you inquire as to the validity of the pruposed regulations of the Depart-
inent of HEW under Title IX of the 1972 Education Aet Amendments (20 US.C. «
1681 et. seq.) insofar as they would require educativnal agencies to undertake
programs of self evalnation and establish internal grievance procedures for
processing complaints under the Act. Briefly, sectiun 86.3 (e) of those regulations
wauld requive recipient Institutivns to evaluate their corrept pdlicies-and practices
wi‘h a view fo ascertaining their compliance pusture and modify any offending
palicies or practices. Sectlon 86.8:Would require the recipient to adopt-and publish
grievance procedures for the resolution of student and employee- complaints of

‘the validity of

uw inconsistent
frum its terms.

*Section 902 grants the agency authority to issue rules and regulations consistent
wifh the objectives of Title IX and ageney diseretion is expressly limited only -
with respect to the termination of assistance. Thus, Lefore tahing action to cut

heuring ; make

an express finding 'of noneonpliance; file a wntien report with both Ilouses of
Congross: and wait thirty dass from the fillug of this report, In exch instance,
hnwever, these requirements appear designed to insure agaunst arbitrary exereise
by the Departinent of the ultimate sanction preseribed by .the Act and do -not

preseribe other

means of securiug voluntary compliance short of terminating assistanee,

tard that some

form of voluntary complinance effort be uudertahen. That s, the agency is re-
ylilred to satisfy itself that “compliance cammot be achieved by voiantary means,”
While the wethods contemplated by this ltter requirement are spelled out neither
in the statute or the legislative history, it would seeqn to at least impliedly author-

Additiunally, it should bLe nuted that the establishment of such proéedures in

e precedent in

the current law. Title IV of the Publle Health Services Act, whivh makes funds
avallable to the States for the consiruction :unl Iwudsrnization of hospitals.
requires assurances from the State that such failities be made available to all
persons in the community and, further, that a reasonable volume of services be
made avsilable to those unable to pay. 42 U.5.C. 201cie). The statute is other-
wise silent on the matter. The regulativus is~ued by HEW, huwever, reqaire that

ipliance by fa-

cllitles and- that they esthblish procedures for investigation of cumplaints that

It is hoped that this will assist in your cosideration of this matter.

CHARLES V. DALE,
Legislalive Attarney.

. OFFICE oF, GOVERNMENT T.IAISON,
. Washington, D.C., July 10, 1975.

«

Chalrman, Sabeommittve wo Equal Oppurtunitics. Committee on Education and

Conference, I |

aling witi the

Regulativn governing the implementativu of Title IX of the Education Amends
Ipents of 1972 (P.L. 92-318). It s wy wuderstauding that H. Con. Res. 830 as
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awended (E_rle‘ubom-Qule Amendment) by the Subcommittee on Postsecondary

Education has now been referred Ly action of the full Committee fur further con-
sideration by your Subcommittee. )

The United States Cathalic Conference supports:the retention of the Erlen-
born-Quie Amendment to- disapprove Sec. $6.12(b) which ‘might be juterpreted
#s requiring an educational dnstitution-to claim the religious exemption. granted
to them in the Act by Sec. 901(a)(3). Since the Act clearly exempts these
institutions, there is nu necessity to devise an administrative precedure which
would, in.effect, force such Institutions to Detition the Department of Health,
Education and Welfare to enjoy that exemption. -

Furthermore Section 86.12(b) requires the institution to submit in writing
the “specific-tenet” of thw religious organization which is in couflict with any
provisions of the Regulation. This procedure could require all educational insti-
tutions controlled by a religious organizgfjon to somehow justify their religious
tenets -to & governmental ageucy and would surely create some serious First

Amendment constitutional problems concerning the separation of Church aud. .,

State. AR
Therefore, we think that ghe.ellmhmtion of anhy such procedure from the
resnlatiane would significantly*improve these regulations. . .

I am also enclosing coples of sume recent correspondence on this same subject
to all of. the members of.the Committee on Education and Labor as well as our
comments on the proposed Title IX regulations. These documents ‘Will provide
you with more detailed information about our concerns.

I am requesting that this iciter and the attached documents be entered into
the record of your Subcommmitteé's hearings on this matter.

Sincerely,
Jaxes I, RosINsoN,
- . . Director, -

. , OrFICE OF GOVERNMENT LIAISON,
. < Washington, D.C.,-June 30, 1975,
Hon. JamEs G. O'Hara, s . :
Chairman, Subcommittce on Postscecondary Education, (ommittee on Education
and- Labor, U.S. House of Representatives, Washington, D.C.

DEag Mr. CHAIRMAN : On behalf of the United States Catholic Conference, I
would like to express our views on certain aspects of the recently promulgated
goegulsn)tion to fmplement Title IX of the Educajion Amenylments of 1972 (P.L.

22318), - ]

This Regalation provides for an exemption for educational institutions which
are controlled by a religivus organizativn tu the extent application of this part
would nut be cunsistent wills the religious tenets of such organization.” (Sec.
$6.12) It is our understanding that tifis exemption applies to any requirements
of this Regalation which are inconsistent with the religous tenets of a religious
vrganization that operates an educational institution. We feet that this was
clearly the Intent of Congress in creating this exemption and that there should
be no ambiguity about this {n either the Regulation or in any new amendinents
to title 1X which the Congress mizht enact. . ’

There are two situatiofis whjch this Regulation does not address directly and )

which shonld be clarified by any new legislative amendizents, One Invulves the
appuintinent of teachers or admiuistrators within an educatiunal institution whe
are either clergy or members of a religious order. If the operation of an ednca-
tional institution s part of the religious mission or apostolate of a religious
order, preference in personnel appointments is eften given to members of that
religlous order. In such a case, this preference Is based on membership or non-
membership in that religious order and not un the sex of the persous involved.
Howerver, since all religious orders are comprised exclaslvely ‘of eithér males or
feinales, one might argue, fur example, that the preference for a female member
of a relgivus vrder rather than a male 1ayman fur a schoul principalship would
in fact constitutee sexual discrimination, .

In a situation sucn as that-described above, It would frustrate the fulfillment
of the religious apustolate of the members of the religivus vrder if the school was
reguired to place 1 man In charge of the schgolavhich they are operating. This
is not a proprietary conslderativn but une which directly relates to the main.
tenance of religionus orders and their religious mission.
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The second situation concerns.the Regulation as it affects vocational education
 Sthuula Our vocational schiools receive little agsistance, it any, under enrrent
vocutivnal education federnl assistance laws, Their situation {s aggravated by
the Zact that the few vocational schools maintained by the Church, are in some
instances operated by religious orders, whose Rule requires that they confine
thelr education to o particular sex. In short, religious order, by dediestion, edu-
mition and religivus tradition, hiave MHinited .their activities to a particular sex.
Since these schuuls differ subktandally from the Congressional concept of & voea-
tional edicativn school, we submit that they were never intended to.be ineluded
¢ I Tatle IX. Accordingly, consideration should be given to admin{strative trent- .
ment directed to their unique position, . .
Enclosed you will' find a copy of our comments in the proposed Regulation
dated October 11, 1974. This wlll provide yea wilk a more Getailed analysis of the
constitutional issues involved in this matter.
We are submitting these views to be incorporated in the record of the Henrings
of your Subcommittee and request that you and the members of your Subcom-
mittec zive them. full ¢onsideration in any further legislative action,
Sincerely, ' '
JAMES L. RovixsoN,
' . Director,
*Enclosure. .

’ ® OFFICE oF GENERAL COUNSEL, .
Washington, D.C., Octobor 11, 197/,
. The TMEECTOR OF THE OFFICE oF CIvIL Rreuts,
Department of Health, Education, and Welfare,
Waxhingﬁn. D, .
Dear My, Hornes. On June 20, 1974, the Office of Civil Rights of the Depart-
ment of ILalth, Dducation, sud Welfare published Notice of Rule Making to
cffectuate Title TX of the Fducational Amendments of 1972 to ellminate dis-
Jrinduatien o the basts of sex In any-edueation program or activity receiving
ederal fluaudial assistance (Federnl Register, Volume 39, No, 120, Thursday,
" June 20, 1970, .

On hehalf of the United States Catholie Conference, we wish to offer the
following observations nnd.comments, .

The purjwose of the degislatlon {s understandable and commendabie, However, i
the Imploientation of the lnw Impinges on specifie areas of refigivus freedom and.
additionally. gues substantially beyond the Intention of Cungress, especially in
its applleation to the internal opération of church-related schools, s

Seetivn £6.12 of Subpart C appropriately provides that this part does not
apply to an educntional instltution which-is controlled by a-religious organization
to the extent that application of the part “would be inconsistent with the religions
tenets of the vrganization.” In urder o tahe ndyantage of this statutory exemp-
tion. the Nuthoe of Rale Making provides that the educatiopal institution shail
submit in writing to the Dlrector statenients uf he religivns tenets under which
the exeinption Is claimed, aud any other information which might aid the
Director in dets riloing whethor the institution qualiflies for such exemption.
(Ewuphasis supplied) . . .

Ar we Interpret this-regulation, the Direetor would have the authority to
examlne the religious tenets of the organization and the dlscretion to determine
whether such religlous tenets warrant the apphcation of the statutory exemption.
We ~ubmit that thls procedare Is inconslstent with repeated pronunncements uf
the Supreme Court of the United States, especially.since 1970, We will not eite
all of the relesant eases, but Hmit our referenee to Wolz v. Commissioner, 307
U.8, 664 (10701, and Lemon v. Kurtzman, 403 U.S. 602 (1971), where the Su-
preme Court of {he United States stated categorically thui the First Amendment,
mandates neutrality Vetwé¥n church and state, and that, in order to preserve,
this ncutrality, the state must refrain from a surveillgnce of religion or religivus
activities, This judicial mandate against entanglement is totnily ignored in the
proposed regulation,

A shmilar situntion arose in the development of regulations involving the
Selective Service Aet which provided for the exemptiun of seminarians attending
* tecognized theclogical or divinity schools.” Originally, the Selective Service
System regnested documentation of religious tenets. Finally, after reviewing its
pulicy with religions.groups, it agreed to Wertlﬂcatlon of the status of the
semMarys. We urge that Section $8.12 be dfmended to delete the reference to the.
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subnugsion of ducwmnents eontaintig the religivus tenefs and to substitute therefore
a certifiction procednre. This will avold serious constitutivnal lssues and at the
sameime provide & workable administrative procedure.

MorRover, it would be a particularly appropriate brocedure for our scminaries,
hoth with respect to the question of admissiong and cmployment policics. Semni-
naries have been a part of the traiming of the Catholic priesthood for centuries
and the controlling procedures of which are routed 1n religious tenets and reli-

mons tradition wath respect to the-training of priests, supplemented by diocesan
rgzulations und other rules concerning the training of seminarians. The training
of priests is at the very heart of “Free Exercise of Religion"” and Goyernment
Jgrverllance is especiaily proscuibed, Under the aboyve Jrcumstances, wé subbmit

tifat the eertificate procedures would be particularly appropriate,

e The second important principle which we wish to emphasize is that a church- |

related nstitution, especially at the elementary and secondary level, has a right
to maintain internal discipline-to the extent that it reflects religious tenefs and

« beliets. The Supreme Court of the United States in-Lemon v. Kurtzman, supra,

charncterized-the parechiat schoul as “an Integral part of the religious mission of

the Catholic Church,” On the basis of that asserted proposition, we submnit that
internal discipline imposed un a baruchial school must he consistent with the

mission of the Church and its basic tenets. . ’ *

This proposition is especially_applicable to every subparagraph of,the ruling
which would prevent the school authorities from taking appropriate action where

& student, a teacher, or an_applicant for the teaching profession is involved in

abortion procedures or 1)re§hancs outside of marriage. Both of these situations

nave a direct relationship to internal discipline which reflects the teaching of |
. the Catholic Church. We cannot teach our children one thing and implicitly
approve that whieh Is diametrically opposed to our basic religious tenets.

* In addition tohthls constitutional position, there is the physiological anomaly
of eqnating preghaney with abortion. Pregnancy is a natural biological condition
involving life. Abortion is not a part of this process. Its end is death.

The school authorities must, on the basis of various religious considerations,
make the final jndgment. Congress never intended such preemptlve action in this
delicate areq. It Is not the proper function of the federal government to preeript

+ ths pterogativd, This propusitivn applies to internal discipline, program and

cploy ment policies, Additionally, it-applies to preemployment policies, especially
marital status. In this respect, we see no element of discrimination because it
applies equally to men and women.

A third proposition, and a very important one, involves the appointment of
teachers to adininistrative and facnlty posts, who are members of “Teligious
orders, Many of our schools are conducted by rellgious orders of inen and women.
fPeaching in these schools fs a part of their religious apostolite. Where, for
exaniple, a religious vrder of women Is responsible for the conduct of & parochial

. school, or alternatively, is operating it as a part of their religious nission, then
we submit that it would be a violation of their religious apostolate to require that
they place a man in charge of the school or to a faculty position which they are
operating. This is not a proprietary consideration but one which directly relates
to the maintenance of Yeligions orders and their religions mission,

1f these basie recommendations are not implemented, the regnlation would have
the eifect of imposing arbitrary gnidelines on the exercise of recognized religious
beliefs and convictions, It would impose specific ur8gns on the receipt of federal
funds. Both, the First Amendment gnd the Dne Process Clause of the Fourieenth
Amendment prohibit the imposition of arbitrary burdens upon the exercise of
constitutional rights and inhibit the attachment of conditions to the exercise of
constitutionnl privileges. Speiser v. Edndall, 357 U.S. 513, 518-519 (1958) ;
Spevack v, Klein, 383 U.S, 511 (1967) ; Sherbert v. Verner, 74 U.S. 308 (1963).
In the Speiser case, the State of California conditioned tax exemption on the

aking of a partienlar oath of allegiance. The Supremne Court of the United
States, in holding that the statute was unconstitutional stated :

“So here, the denial of a tax exemption for engaging in certain speech neces-
sarlly \\;ill haye the cffect of cuercing the claimants to refrain from the proscribed
speech.’ 1, . <

ssimilarly, the proposed regulation would have the effect of coercing our Insti-
tutions to violate their consciences in order to retain or receive federal funds.
‘Phis ohvionsly violates the letter and spirit of our coustitution.

Onr obvions concern with this regulation is aggravated by its ambiguity. For
exmnple, it is not clear whether such programs as ESEA dnd ESAA subject
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parochial schools tu coverage, The sehools themaelves do not reeeive any financial
assistance, the chiidren do. Clarification of this uncertain sltuativn is imperative,

In addition to ESEA and ESAA, we express our concern over proposed rules
in the arpa of vocational education. Our schools receive little, if anything, under
these lawy, and their situation is aggravated by the fact that the few vochtional
schools maintained by the Church, are in some iustances operated by religious
orders, whose Rule requires that they confine their education to a particular
sex. In short, religious orders, by dedication, education nd religious tradition,
have limited their activities to a particular séx. Since these schools differ suls-
stantially from the Congressional concept of a vucational education schoopl, we
submit that they were never Hitended to(be ineluded In Title IX. Accordingly,
consideration should be given fo adminidthative treatment directed to their
unique position, i !

Finally, there is a special situatlon which deserves.comment. The Secretary
of IIEW stated in a proposed rule (Federal Register, July 12, 1974, Page 25667)
that the proposed regulation, which is the subject of this comment, would not
apply to sex educatlon. We heartily endorse,this position; it'is eonsistent with
-all of the observatiuns made above and avoids serious interference in a highly
sensitive area. .

We trast that the above observations concerning the relationship of tire regu-
latlun to certain critleal constitntiunal consideratiuns, especlally the Free Exer-
cise Clause of the First Amendment, wm’ be of assistance to your soffice in re-
structuriag the regulativn so that there will be no conflict between the regulativn
and the law or, more lmportantly, between, the regulation and constitutional
rights. i -

You may he assured that we will be more than happy to cénf.'er with your office
in order to more fully articulate our position. .

* Sincerely yours, .

*  EUGENE KRASICKY,

. - P

PREPARED STATEMENT 0oF D1ANE CROTHERS, PRESIDENT, NEW X ORK ASSOCIATISN

FoR EQuaL OPPORTUNITY IN HIGHER EDUCATION .

I am Diane Crothers, President of the New York Association for Equal Op-
tjortunity In Higher Education, and Director of Afirmative Actlon at Staten
island Community College. : * :

Mr. Chairman, and distingnished members of the House Special Sub-Committce
on FEducatlon, I am happy tu be here today to represent the New York Associa-
tion for Equal*Opportunity in Higher Educativn, an organization of affirmative
action and equal opportunity officers frum colleges, universities and medical
schidols I the New York metropolitan area. I am presenting testimony on im-
plementing proposed Title IX guidelines.

Over the past few years the United States goverument has made great strides
in Its effurts tu guarantee equal educational and employment vppurtunities for all
Americans, regardless of sex. Congress has passed laws, agencles have been
funded, regulations hidve been propyged, revised and propuesed again—all in the
name of one cause . tu make the American prumise of equality a reahty for the
"uther™ sex. For the final Title IX regulntions to be delayed any further would
Lhe to deny your commitment to equal rights and hold useless the laudatory -
efforts of the Department of Health, Educativn and Welfare, Congressional
leaders, advocates of wumen's rights and representatives of concerned com-

munity groups. Tt .

Many of ns hate Leen in the battle for equal opportunity in academe fur maus
gurs, the expertise garnered through our efforts tu implement the Higher
Edacation Guldellnes and other eyual opportunity regulations applicable to
federal contracturs hag focused our concern for the guidelines enrrently under
d]scussiun. We have learued that the more specific and detalled the regplatlonss
accompanging equal rights legislation, the mure valuable they are In énsuring
and furtliering equul protection of thuse they are designed to protect. Lnconsclous
and Inadvertent discrimination are extrimidy difficult to dectiment, and while
thix more subtle hind of discriulpstion romains an Instdivus egemy of all Agr-
Tans committed to equality, the aigtlyses of statistical trends, and systemnatic
Liarriers regnired by the Executive Orders Liave, at least, brouglwne tip of the
Iueberg to nationnl attentlon. Beeause of the self-analysis of educational fnstl-
tutions mandated’ umder these Ordere new and theughtful programs will be
developed to 1ft the sy stematie institntional barriers which Lave blueked wumen s
access to equal edneational and employment opporfunities.
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For far tqo long the American guman had been edueationatty and efis iron-
mentally trained, to believe that she is-less than equal, a second sex, a sex for
* whuin !téxe highest strata of Lualness, education, Jaw, goyernment or any carecr

Is closédl. While it may be diflicult to verbalize the impact of sex discrimination,
it is painfully and tragically understood swhen experienced. .

I am certain that it Is & challenge for the gentlemen on the Committee to
understand the congequences of sex discriminution. Thus, in the time-lonoured
trndftion of consciousness-raising, I would lke to share wifh v some of ny
experiences, and those of my women colleagues, i var search for equality and
education, . .

Of course, textbooks and teachers in-the primary grades taught me to believe
in_my abillty to be a wife and inother, while my male counterparts-might he
policemen, “doctors, or even President. The zenith for a carcer-oriented third
grade female might be nursing, or secondary.school teaching. .

Ironically, the range of professional and vocational opbortnnitids did not
exvand with the edueational level. REE . .

Durlng my flrst semester at college, a male professer, also my adviser, attempted
to sednce me, saying he hoped I would not,misunderstand. I recall thinking,
“Perhaps thls is the best carcer adviee he can give me!”  ° -

A woman collel'mue recalls. that duging her college days, less than ten years

ago, female stndegnts were required to enroll in a eourse entitled “Hostess Prob-
lems” pripr to graduation. Here, women were, taukht the fine art of. serving tea
and making finger sandwiches, As I look around,.l wonder how many of the
gentleman members of the Committee attended colleges where *Bartending™ or
“Surcesstul Backyard Barbecues” were eurrieulum requirements,
. Dy the time I reached law school I had gone further than anyone expected
[ could, or would want tol When I attended. my first class, & professor of Torts
tokl abortion jokes, prostitute stories, and qassured us that there was no need
for abortion reform, since pregnancy was the means women used to trap nusus-
prdting men into marriage. I sat threugh required eriminal law and evidence
cases in which the male professor called vnly on female studenis to recite rape
canses. I shared the psychological burden of other women law students as we
apbroached examinatlons with far more than the ordinary pervousness. Tgught
that we had-no right to places in law school, we had to be academically superior
to justify oun right to legal education. . ‘

Sume student mothers were convineed that thelr children would snffer irrep-
arable hgrin because of their attendance.at law school. An esteemed faenlty
wember %unmllml one female applicant, who was the mother of a yuung child,
“Yon must decide. Yon can eithier he a lawyer or & mother.” Once again.I nust
wotder htiw many of the gentlemen here have been told that careers in govern-
lent service or elected office. and fatherhoud. are mutnally oxclusive.

In yet another incldent, the Director of Financial Aig, approached for emer-
goney Lelp from a divorced woman student, also a mother, chastised her for not
winning a larger allmong seltieuwent, sdnee her husband was respunstble for her
support, not the law schiool.

Yef, tenyears Lave not chuanged the-pattern greatly Recently, an older married
female #tudent af my institution was asked why she wished to pursne higher
education ; dfter all, she is alreddy married. e v

By now the facts and flgures about working wemen are widely hknown and well
dvcnnmented in the hearings of this Commlittee. Qualificd women are proportion
ately underemploj ed, more freynently deuled tenure and promotion, and, of
courses earn less than thelr male conpterparts,

Surely, wé canfiot ash women s{udents aml facnlty to continue to bear this
Injustice and harassment any longer, 4

Throngh the geenrrence of thousands of incldents like these, the American
fiwmale student has been edue ated nto a | arped and diminished sense of her vwn
potential and ability. Is It any wonder that women sv often downgrade the pro-
fessional accomplishments of other women? ‘

‘I'he debllitating effects of the psychologieal warfare which ocenrs daily in our
¢ lleges gnd mmbversltles show ap in each individual woman. Mneh tou often
Wwomen belleve that they ark aot qualified, even phen they have amassed the
sutue fmblicatiuns record. §éars of experience, degrees anld positions of respunsi-
Lllity as men, It {3 & bitter plll to swallow that yon will not be justly rewardes
aid praised for behavior which, In a nald, would reap apprpyval, promotion and
accolades of leadershlp ability and vision, But much tvs freqaently affirmative
actlon officers haar sex giscrimination cases in w hich the female complainant,
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denied promotlan or tenure, is referred to as “abrasite,” “brash,” “ancompromis-
|f1g," ~disruptive, ' or ° proveeative,” when sindlar behatior in a male would be
termed “inltintive,” “rlsk-taking,” or “independent fhinking.”

The more far-sighted affirmative action” programs in our universities ll}u’r'
aheady inciuded studeut diserindnativn problems as. part of their coneern éven
though this is not mandatory. Affirmative Action officers hea® a wide variety of
student complaints of set discrimination. The more obvioits areas of concern’
incinde facalty attitades, ancriticul use of sexist textbooks, lnek of funding and =~
finaneint atgd for women, exelusion of femule students from college-sponsored
sports teams, Jack of sensitivity to the returning woman student who has inter-
rupted her educition tv beur cluldren and ralse a fanlly, and a pervasive notion
that wortien students are nol setivus, ot in training fur eareery, and do mwnt niéed
aceess to luerative and-responsible posl cionj

Yeof, af we are to make inrvads Into changing thete overt and cotert barrieys
which bar womnen »> maxinmm participativn insocety, we must put teeth ntto the ¢
tuw. Enforceable regalitions «and guidelines are am e¢ssential weapon- in the
wrsena) of the affirmative activn vilicer. NoJungerscan we permit female children,
students aml employeps to see careers through the luoking glass of their fathers,
hushinds or uale supervisors; nor ean we permit them to] he sociologically -
invisible except a8 swives and mothers, nor wan we permlt them to accept secoml
best solely because of their sex. . .

Recently, President ¥ord spoke to a group of small businessmen about thefr
ditlicultios with federal regulatlon of business. He assured them: “I hear your
eries of anguish and suffering, and I pledge I will not allow youn to suffocute.”

Tins is our message to you tuday. In the course of fulfilling oug edueational
and professjonai vbhgation tv students, faculty ané administrators we hear the
cries of gonguish frow the wulnen Among them. We arb here to ask that you hear
them also. Do not let them suftucate for want of federal protection of t r legal *
right to equality under the law—protectiyu which only you can, and must,

provide.
‘fhank you for this appurtunity to state the views of the New York Asgsocia-
tion for EquaL Opportunity in HigherEdueation. .t

[Whereupon, at 12 p.mn., the subcommittee adjourned, subject to
call of the Chair.]
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The letters wluch follow were submutied tu the Subcotimiited ovn Egqual
Opportunities In respubise to the teguest of Cliairinan dugustus ¥, Iawhins for
statements regarding regulations Issuel Ly the Depattment of Ill‘*”h Ldua-
tivn, and, Welfare tu btupiement Title IX of the Education Amendm®s of 1972,

R AMERICAN ALLIANCE FOR IEALTIH.®,
’ PHYSICAL EpUCATION, AND RECREATION,
June 19, 1975,
Ilon. James G. O'HaRa, ’
Chatrman, Subconnmitice on I‘ox!s;c&du:u Education, Raylhurn Houxe Of[.icc

‘Builiing, Washington, D.C, * '

Dras Mg, O'I1ara . Enclused Letewith is a cops of the testimony uffered by the
American Aljjance for Health, Phystal Education, atd Reercation « AMIPER)

. which s in support.of the Title IX gudblines assigned to Jout subvotutittee for

-

heatings. Stuee we were not provided the opportunity for tesimoay . this docs-
nient should serse as the volee fur wore than 50.000 men and woey of APIIER
who are strong i taele afficmation of egqual opportunity for all m.-(iylc I respect-
fully reguest that this testimony be introdaced iute the offidlal pedord of the
hearings uf sour committee. You will note that copies are being seni (o all mem-
bers of the T8, fonse of Represcutaiives, Committee un Educatiog amd Labor.

Sineercly yours, ~c . s
Rotkr .C. WiLEY, President.

Enclosure, M . . , *
. S ow .
STEATEMENT 0F AMERICAN ALLIANCE For Hpantm, Pisicin LoCos11oN, AND
RECREATION

The {0,000 men and womengof the MAeriean Allance for -JIvaltl. Physieal
Edgcation and-Rereation (AATIPLER), the patiogal assocdation coucertind with
the organization, adininisteation and study of Lealth, sport, pis <lead cdneation,
rocreationadance and safety for our country, strougls suppouit the prdposead guide-
Uues slzned by Presidelit Gerdld Ford w hich fimplement thy bu.aproations of the
Title IX of the THgher Edueation Act of 1972, The AAUPER Kus agong its con-
stitueuey 11,000 cuachies, 3,200 athletle dirvctors, 7,000 intratatal ditedtors, 3,
athletic teainers and 4,000 6fftclals. In addition, AAHPER is concerued with buth
nativnal and luternational spurt and is the largest assocdation in the United
States to be invelved in the atbletic interests of our nation, | ’

The AAPER, believing in equal oppurtnfiity fur gll peopic. endorses the
Itent of the guudelines to-insare the disadsantaged sex the same vpportunities
In physical edueation, athleties, Lealth, recrgation abd dance proftams as those
provided fur the advantaged sex. The Alllance bdlieves that soelal custen has
created a history of unequal opportunty between the seacs anud supports the
intent of Title IX to rectify this situation, Activitics whichi“age an integral part
of the program of educition tindhlling athletics) utilize public fuwds and facili-
ties and as ‘extensions of vducation mist be subjoct to legal 1o gl\tldﬂnh\ which
will guaragiee equality. f LR

The propused guldelines are a significant beginuing fur the assarance that all
pébple will e treated fairly The dlsadvantaged sexn will ha Ve iaany uwere oppor-
tanities to partivipate in quality progeas of athletics, dancephigshal cdieation.
recreation and health, Sueh an extegsion of eqtality will eohance the weaning
uf democracy In educntion, even as the coneept continues to suppure vpporinities
for the advataged sex. . )

The AAYIPER is hopeful that the leglslative body of the United States will
continue to affirm its belief In equal dpportagits for all people i vur detocratle
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LourstaxA TecH UNIVERSITY,
INTERCOLLEGIATE ATHLETICS,
- : _ ~  Ruston, La., June 18, 1975.
o AvGrsTrs B HAWRINS, - .

The House of Representatives,
s Washington, D.C, -
. My Drar Me. Hawrixs. First, let me <ay tlmt as Athlétie Dnector at Lou-
 Isana Tedly menm. I am not dagabist w owdh's athletics, we presently have
several intercolleplate fithletic teamis for' these Joung ladies. I must, however,
fur thie st vival uf the athletic prograws at vur iustitution and thuse all agross this
areatl medion, speith out as strongly as I'ean against HEW's iuterpretations in
Title IX stating what we mnst,do i our programy if we are to confinue to receive
Federal money.
1t 1> smpossible fur sue te believe that these juterpretatious were wmeant to be
a part of the onginal Title I\ draft; I say this because I do not believe the f
draftees inteaded to destroy cullege uthlcms as we now know them. This will
tuust assuredly bappen if the Tide IN implemgutation regulations become Inw on
. July 21 1975, Tliese regulations, simply and teagically. are not responsive to the
finaneial and social realities of intercolleglate nthletlcs

We should all hepe, particularly at this tihme, that no legislation be pnsscd'
\\lthunt the £al) tenhization of all ks ramifications. This serntiny must be applied

. 2o Thie TN bedause 1 pasonally behieve that intercollegiate athietics have played
a tuprrtant part an the lastuty of onr nation and is lodn) part of our American
heritage.

Many athieta departiments today are operatiug in the “red”. and IIEW's regu-
Kittons wotad sapose 4 tremendons Lardship on some and would be the death
hitell of soay wihicra 10 would be au iimpossibility for most unhercltles to fund
al athletie progiam for women that would be comparable to’the men's programs
s we now have thems We are preseutly, andl have been for sev eral months,
operating ~everal arens of our dcpnrhucut ull moneys received from, ontshle?
sourees, Aud (or HEW to say, at a tipie when costs are spiralling, that we nmust
‘almost if wot donble onur e\poudhures, is asinine and unrealistie.

the NCAN. conferenees, lnstitutious and athletic directors are coentinnonsly
searching [of Wads tu reduce vusts 1n athleties aud still heep a program which iy
attructive to the pasiug publie, for without them there would be no program, .
The NUAN has called a special meeting in Chicago vn Angnst 14-15 (only the
steomd Cune in history) fur this specific purpose. Some items to. be dlscussed
are fewer schiolarsbidps, Hmited number of coachesy less seonting, 1bss recruiting,
sdetiduaiion of scholarshlps, llmitmb the size of traveling squads, and many other

' lhlll"&

1 respectfully urge yon to pleusc comlder the plight df all_onr universities
and rejeet ITEW's Title IN regnlations and return: them for an In depth study
om the bt 16 wonld have vg Amerlean athleties. This Is necessary for our sur- |

0

Cvival and should be dune becttuse practicalls every sdioul in the country is doing -
sometini for wonien » athletics nn thetr gnaovolition, wnd this ‘Is Just a uegmnlug.
Stucerely, . . . :
' T Maxe T LAMBRIGNT,
. .. Athlctic Director. .
N * . XY.oyorA UNIVERSITY OF Cmc.\co. '
- Chicags, 1., June 16, 1975,
Congressman AveUsTUs F. HAWKINS, e . R
llmm of R prmcnfnmcs Opice, . :

Waxhington, D.C. |
" DEAR CodGRESSMAN, W 1ll make thiz note short. Please vote to send Title IX
Tueh to TLEW. for a detatled fwpact study, Otherwise, viir whole program, lzn(h
wen and women, will go down the drain,
I hute been o coach aud a teacher for 35 jears, wy intentmns are not selﬂsh.
Reat wishes,

| -t , GroraE M. IRELAND,
J s R 5y Director, of Athletics.
R 3
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-, . . . WoOMEN'S I3Qurty AcTioN LEAGUE, )
. . - < Washington, D.C., June 26, 1975,
How AC6UsTUS B, HAWKINS, - <

L hasrman, Faquat Opportunitics Subeommittee, Rayburn House Office Building,
Waskington, D.C, ’ T i
Drar Mg, CHAIRMAN: As jon have invited comments and opinions on Title
JIX. I am sending you a copd of testimouny I presented before” the Special Sub-
committee on Eduication on June 23, 1975, P
s WAL belioves that, taken as a whole, the Title 1X regulations provide a
reasonable fragmewgrk witlin which Title IX can be implemented and nrges )
that the Congress allow these regnlations tu become elfective i July 21, so-that -
fong overdue and much needed enforeenent can pegin, -7
 Sineerely, ) . -7
' e - . NORMA RAFFLL.

v - - s

PTESTIMOY OF "NoRMA Tuserrt, HeAn, Boraamion Condisgng, WOMEN'S LQUITY
‘ Actiox Lracrr (WEAL) - -

¢ [ am Dr. Norma Raffel. Tead of the Education Comuittee of the Women’s
Faquity Action Leazue (WEALy., WEAL is a natioyal voluntaty organization
W tueh promotes equality in edueation and employment through legislaiton, litiga-
f1om, arl by pressing for full enforcement of aati-dlscrimination laws on behalf
of womet, Abvo, T ae 4 Commissioner o the Peansylvania Commission for
Waonen and cepresent it on the Pennsyvania Departinent of Bducation’s Task
» Foree to ellminatecexism from the schools. - -
© L Tn 1972 when [ was national president of WEAL, Congress passed Title IX
of thetlduenion Amendiments wiuch prohibits disetimination Liveause of sex in
educationad Trograms-or activities that receive Federal finaneial assistance. This
Jan affeets nearly every eduentional iustitution in the country and promises, if
enforeed, o assire ghids and swomien the same opportGnties that their male”
eonterparts have enjoged in the greasf-oducation. Pitle IX was enacted becase
there nas a clear peal- for ~uch legislation, lf\'-':'l‘ri:ms...lun‘(l‘q!w(-n held which
resented pervasivp-ges disertnubation in all aspects of ediic ational-programs and
achisaues thepding adimissioliy, treatent of students and employment practives
For iwo sears women wauted, sometimes impatiently, for HIEEW's Office for Civil
Right~ tor develop regulitions so the liw conld be enforeed. Finally. in June 1974
the proposed regulations were published in the Frdoral Register and comment
wits u tted, After reviening nearly J000 comments, JIEW anade some changes
il President Ford signed the regulations last montl, Shiee then Congress has
15 diy s during whieh af can tahe uo action and allow the regulations to becone
~ " effeetive on July 21, 1975 or vote,distpproval which may Yeturn thent to HEW
/ for further changes. : ‘
Aow, three years after Title 1X was enhieted there “f~ real hope ihat IIEW
witl haye reguiations so the law can finally be enforeed. It becomes obvious as
the fesnlations were being deteloped that eliminatiig sex Mdiscrimioation froin -
eduenniotat ptitutions was a large, complicated undertaking -mainly becagse
the diseriminanon was so persasive and frad Zoue anrecoguized for so long. -
, Blnminacing dizerimnation becanse of sex in education will mean changing
Limesswvorn estabhishiment practiees to conforin with the legal requirement of non-
L Cdisernumation, Quite ndturally many gronps and persous that have enjoyed or
henehted-ny fhe prefereifee given to males in thi past will object to the application
of 1the Iaw, question its et or scope aml attempt to delay equal opportunity in -
edueition, } . . . =
JUi~ up to us now to look ealinly and clearly at the intent of Congress and
the law and to allow these regulations which provide a reasouable framework
“to carry ont the nondisernnnation prineiples of- Title IN to become effective so
that enforeenient can proceed.
¢ There are two areas which seem to be of major concern and T shonld like to
briefly comnnent on them, They are the scope of coverage and afhleties,
Seope of Title 1A Corevage, 'Yhere is some controversy over whether Title TX
< profubigs diserinmnation inull of the educational programs and activities of an
. edueationn] institutior or just those programs and activitics dirvectly receiving
Federat inancial asststanee, Grueial to resolying ths prablem ix the Interpretation
of the phrase “education program or activity " fouud in Sl'CXiOll 001 of Title IX, .
B e® .

'
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Also in question’ Is Neetivfi 902 which deals widde the scope of TIBW's termun- |
tion agtherity. Cnu HEW termdnate all Federad fiitam ial assistance received
y* by dn cducational Institution which is foind te-be i violatiousof the law, only
rhat tinancial assistanicé which gues direcily to a ~pedific program which diserine-
: Inates, or can HEW terminate funds to any program which is affected by the
averall’ diserimination in the 4nstitution. ¥ o N
. Two excellent legal witmoranda, vie from the Amerienn Law Dlvision of the
Library of Congress and the other from the Coutvr for National Pulicy Review
at the Catholic University of America's Scliosl of Law address the inter-
pretation &f Sections 961 and 902, They dlscus~ the ~inularity betwedn NSections .
90L and 902 and Title VI of the Civil Rights Act. of 1964. Because alifiost
identidal statutory lungnage Is used, it seews dear that ‘Title IN Would provude
the same kind of cuverago as Title VI ungd that the interpretation of Title.V1
should be a guide for the interpretation of "Litle 1IN, . o
Title VI has been Interpreted as prohibiting racial disoriminntion w all
aspects of the educational program in a school distriet receiving Iederal md.
Therefore, In Fltle IN the terin “educntion program” should also be inter-
preted In dts Lroadest sense to encompass the entire edueation program
offeril by an edneation insutution receiving Federal financial assistace,
¢ Title IX was legisiated to “provide eyual aceess to men and women to the -
2ducational process and the extracurricular activities of the schoul: (117 Cong.
Rere, 30407) by prohibitiug discrimination in eiupluy uient, adiissions with vertin
exceptions, und In access to the programs and getivivdes of the institucion.
‘The intent of Cougress would be defeated Ly aus thing but a broad interpreta-
B tion. A narrow interpritation--that the law prohibits discrinreation only in
rrograms directly receiving“}udoral afd would Le virtually impossible to enforee, -

Federal money in many cases simply can. not be traced down to a- specilie
program, Federal revénae sharing funds perweate educational fnstitutions pro- L
vidlng dfreet and indirect aid to all educational programs including athleties,
The Cenmmissioner of Basie Education in Pennspylvania said that it was impos-

o s¢ible to trace fevenue sharing funds and he had Lo work on the assituption that
all educational fustitutions in the state received some, .

If-the money could Le traced wml only prograus receiving direct aid were
prohilited from diseriminating, enforcetnent would be difficult, if uot 1ipussible, |
For « ~ample. Federal money is used tu bug a piece of schovl eyqmpent. Wounld .
-very dass using that particulir piece of cquipient be obliged not to-diserun- «
inate while adJacent classes nout aslug the equupifent be alluwed o diseriote?
Suppose the elass used the cqulpment vue semester and uet the other. Could
they discriminate one seiuester, but not the other: Twagine the hnd of enforve-
meut and record-keeping involvedin such a situation ! ) .

. Many programs not diruils reeedviig lv‘mlcml wides benefit indirectly from
Foderal assistance givon to institutions for construction prograis, development

of programs and student add. Money relensed becadse of Federal funding way

he reallvcated. For example, a schoul district receives a grant to develop e
indizidual, flexible cetiroe of study in high school, Pait of teachers amd adig-
Iztrative salaries Jxm;lw\l in that prejedt conld be 10 np’turcd and returned to
the general funds or be divetted to other programs: ) s

Congress In. Section 901 provided a broad goneral probibition agninst ses
dlsceiminativn In education and thou lialted its seope by exempting certain
In=titutions from the admission requlremient— vue aspect of the tutal prograne. ,
It Congress had iutended the scolbe of Section 501 fo Le luited, there wonld be
— no yeed to mentign the adnrission exemptions. . .

Sectiun 902 of Title IX deals with the scope of authorits In terminating fands, ;
Again, the same language {s used An thus section as in Title VI In the court
snro of the Bourd of Pyblic Instriction of Taslor County, Flonda V. Fiueh, 41
F. 20 (5th Clr. 1969) interpreted Title VI to mean that funds should be cut

" off to programs directly recelving Federal aid and any other part of the total
progrum which 18 “infected” by discrimination, The concept of “infection” is

" listissed infthe legal memoranda I mentioyed eurller. This coneept is os relesani,
to sex discriinination as it is to race discrimination.

Thus we have In scection 901 a general proliibnivn of sex discrimlnation and
in ~ection 902 a nnrrewlng of the fuml termination to thuse areas where Jdiserim-
inatlon las affectetl the pregramn or activity, Any uther interpretation would .
mahe equal opporinnity fur .Firl.s amd women almost inpossible to achieve mnder
Title IX, -

s
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Athletics: No other aren of the Title IX regulativns have provohed as much
comment, discussion, publicity, and emotlon as the section which pertalns to
athletics. One sports commentatur sald that Title IX the blggest thing to, hit
athletics since the inv eg{i‘?fgf the whistle, That will indeed be true if it results
. In first class citizenship\et women in athletics. In no vtler area of the educa-
wnal program has the progress tuward equal opportunity been more diffealt
.ul tt}le inequities more apparent than in interscholastic and intercollegiate
athietics, ¢ a
\WEAL has conducted studies of interscholastic sports prograns in several
states and f,und that glcls prugramns were grossly underfundeth, gicls could use
the facilities only when not needed or wanted by bLoys, and there was little
inclination to change the situation. ]
For example. A survey of Pennsylvania, exclading Philadelphia, revealed tlint
0%¢ of the secundary schwols (Junior and senior Ligh schools) offered.nv inter-
scholastic sports progranis for girls. In those that did, there was an average of
7 sports offered for boyy each year compared to 2.5 fur girls. There were no
Tuterscholastie programs for girls in the Junior high schools althopgl the average .
Jjunior high school offered 1.interscholastic sports fur boys during the year, . .
A «detailed study of vne scloul distrlet in a middle Jdass university community
revealed that ten times as much money was spent on the boys as on the girls
programs, $74,874 fur Loys &thletics and $7,704 fur girls. The junior high schuols
iu that’ area did not alluw girls to use the-gyms after school-at all because they .
were used for boys programs, Ouly when it was puinted out that the school dls-
triet was In probable violation of the law was any, progress made. Girls in Peun-
syhvania certainly wanted nivre vpportunities, Lhe assistant to the Secretary of
Tducation wrute as early as 1972, Wi have been swamped with complaiats about
zirly’ Inek of access tu athienc programs, facilities, cynipment and teams.”
A study of sex disalmunation in the Waco Independent School Distriet of
" Texas revealed that $230,000 was allocated annnally fur boys atliletics In tlhe
junior and senior high schovls. The girls program was allucated $970— four,
tenths of one percent of the buys. Girls were prolubited use of stadinmy, athletic
fighls, equipment and gynnusiuiis. No intersclolastic, intereity or intramnral
=M teams were permitted in Waev. An athletic committee was appoluted by
. the schwol buard to recuiniuend changes in atliletie pulieles. They recouunended
and reecived approval for o expansion of the boys' programs with an estimated
inerease of $134,000 annually f{or what programn and no aieument for a gicls
. athietie program ¥ The need and desire for a girls’ program v.as demonstrated by
bl protests by several parcits’ groups and the attempt to vrganize informally Y
some girls’ basketbalkteams at the Junior high level. , -
’ The American public has supporied athletie programs because it is convinced
such activities help develop svund miwds and bodies. Yet, half of the students—
girls and women—are lagely exclided, They are deprivedsthe benefits of active
sports partietpation ineluding the opportusity to establish life-time habils of
exereise which premote an increased level of good lLealth in adult life.
It participation iy evmpetitive sports programs are as beueficial to women-as
. they are to mem why bas here been sucl difficulty in Increasing vpportunities
for women in this area? In laree purt the auswer lies In a statement from the
NCA to eollegiate athietie directors. . . . .
“Finadly hammer the impossibiity of neetiug the regnirement of overnll pro-  «
atam equty for fuen and women without sciere curtallent of men’'s progriums . R
which you have built curefully over the years .. .” It appears that the NCAA
18 as-qpposed to the law itself whicli requires equity g5 It is vpposed.to the regu-
lations which determine how equity is to be achieved? ,
Those of us whu have worhkel direcily with school admlalstrators have often
heard the stune thougnt, We can't tahe au, thing fron the boy's program and
there's no money to develup vne for glrls.” Of cuawse, wlien boys have had vir-
tually all of the money angd facilities, sharing WwWili be dlfficult. Going from
preferential treatment to eynal treatment will be gomething of a shock. How- .,
ever, this may be an appropriate time for edneational instilulfions fo reagsess
tielr total athletie program tahing inte aecount the goals of edulation as well
ag the interests and needs of ¢ll of its shudents, .
It is highly nniikeiy that women's competitise spdris programs will approach |
the expenditnres that the men's programs now difoy. E({ual expenditures for
male and female programs are not required by the reguldtivns, only tiat those" \
femates who have an Interest be given an equal vpportunity at her ablllty level.

!
4 s
- .
]
\

LRIC

Aruitoxt provided by Eic:

R4




1 PAruntext provided by eric

|

|

|

. :} 54 ‘
. .

Moty 1o vhi of the asaur ubstacles in approving the atbletic sectlon of the 1
regulytions. Therefore, it Is lmportant tuzrohicmber that must of, the woney npw
supporting men's sports in culleges and urasersities throughout the country coine
from either student activities fees ur the educativoal dollar. Aceurding tu the
March 15, 1974 New York Times, vuly one athletic department in ten mahes a
profit. The other nine run at a defiefr. . ’ -

According tu the NUAN, the annual deficit of it members iu conductlug inter
collegiate athletic prognts i 1974 nas $194 willion. I'liat fact, more Mau equal
upportumty, may destruy intercollegiante athletics as we lave know l$t,".

The NCAA advocates that 1 all glse fails, at leasfeaempt revenue Trom reve- ‘

|
l

nue-producing sports from the 1equircients of Title IN. Certainly this woulld

3 ..

be one way to ensure the perpetuation of the stefus quo.

It an institution were vie of the few fortunate vnes which makes a profit in
a spott as bushetball, it could, with such an excmption, award up to about 18
sehotarships plus mnmm;‘:}nllm\:mw.s for plupers, pruvide recruiting expenses,
tutoriny and training nivals for the teaw. Awards sudh as rings, jackets or
hlankets could be given to players. They could fly the tegn, bands, families and
others to games, Eguipment aud faddlities would Le limited only by the amount
uf profit. Any extravagant expenditute directly or in-directdy related to the
~port would ve alHoned. Al of this cdd be dune, not Lecause it builds sounder
munds and budies, Dut beeanse-the spott carns wopel. In contrast, the women’s
tshetbail team continues to vperate in the same old way —often with no scholar-
ships. certanly Do monthly alluwanees, ho Teciuiting openses, no tutoring.npr |
traning tmeals, Busang® would be provided 3> wdl as limited equipment and
training faciities, The difference is the wolen's teain dvesn't earn a profit, ‘

suppurting an esemption fur intercullegiate atliletic programs beecagse they |
carn mofiey seems tu say that when dollars come fn, principle goestut ! '

‘Congress fas already dealt withe this aspect of the regulations. Senator Tower
mtroduced an amgndieent to the Dducation lmendments uf 1974 speelfically ex-
empting revenueproducing intercotlegiate adlletics "from Title IX. It passed
the Senaty, but was deleted by cenferenee committee and was replaced Iy the |
~Javits Anemboent ' walng for rusvuabie roaulaticns governing Intereolle- |
glate athletles, ¥ . ‘

Acluzeving epual opportunity for wowmen in sports has been further compli-
cated by the differing physiolugy of women and wen. That there are differences |
we ate certaiin but if, when aud how muche those differences shouald affect the
participation, of men and wolnen in competitive athleties iy nut so certaiu. Re- |
svareh oi the physiolug) of woten nspoits.is relytively tecent and many qpes- |
trons 4ire still ananswered. Calt@rcel attitades and physiolugical factors have not ‘
yet been thuroughly sepusated, We are entering s lurgely wntested area. There
are many diffetent predictions about the best way to achieve equal opportunity - }
m athieties, EKapertende and measurable results will identify thosé¢ prograns
which are most effective. v, : . ‘ ;

The courts-have given sume direction aud in suneral the pegulations are com- ¢
patble with thuse.decisions, The flexibility, alloned in the régulations regarding )
mixed ang sigle-sesewmpetitive athleties may be prudent at this stage.

WEAL believes that, taken as & whole, the Title IX regulatipns provide a
reasonable framevwork withls which Title IX wan be Linplemiented and urge that .
t ungress aliow these regulations to becotne effective in July., Then the long over-
dné and nuich neoded enforcement can begin, | »

More than 160 yenrs a0 at a conference In Poennsyvania, women ealled for
equan educational oppottumties for their daughters— a goal not et achicved.

The Title IX regulationse will be a giant step towlied that goal !

’
.

STATEMENT OF NATIONAT. WOMEN'S Poritteat (Catces, WASHINGTON, D.C. I

The National Women's Political Caucus etdorses the final Title IX regulatious
as released by HEW on June 3, 1975, While disappuinted that several of the pro- |,
Visgns, particularly with regard to atldetlcsehay ¢ becn wethened, the Caucus alsy
recognizes that the regulations as theystand are, on the whole, satisfactory, ¥ x/
thermore, tgo much time has already passid aine pussage of Title IX in JO72.

1f enforced in the true apirit of the Act, the net result of the regulations could

‘he far reaching and beneficial In mitigating the subtle and all pervasive yffects of

sexetlisermmination in American culture, The Caucds adwonishes HEW to reme-
ber, however, that the subtle natorg of sex discryuliation l'equirmym.\i(i\y and
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afirmatlve role on the pact of the Office fur Chvil Rights in enfurcen.cnt of the
r{xgpluglum. Cleacly, the self-examinutlon ou the part of-eduvational institutions
suggested by Mr. Weinberger in his June statewent, while a highly {mportant
aspectruf enforcement, cannot begin to identify # process of dlserimdnation which
is not vnly largely ubeonscious but bas long been encouraged and uplheld by our
American gocial institutions.

To summarire, thé N.W.P.C. stands in support of the June Title IX regula- .
tions and hopes that the Office for Civil Rights will.cnforce them * iu a spirit that
fnlly embraces the real purposes of theluw.” -

The N.W.P.C. cannot, however, stmilarly suppurt HEW's propused Consolidated
Procedural Rules for Administration and Eyforcement of Certain Chil Riglts

. “Laws and Authorities (453 CFR 81). Whil¢ recognizing the expanded statutory
responsibilities and increased work load of the OCR since the 1060, the Caucus
dogs not then conelude that TEW would mre efficiently, meet {t> responsibilities
by beiug absulved of an essential provision ¢f its unginal mandate , direct response
tu individual complain. Indeed, this sulutipn is a simplistic and naive remedy for
ahighly complex and sophisticated problgm.

- . Jurthermore, conimitted to the proposition that, in a denweracy, the law should

a
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be responsive to the indivldual, the Caugus strongly believes that indiyvidual citi-
zen comiplaint 1s an indispensable and rrepluceadle sonree of inforation. It is a
souree from which a. civil rights enforcement agency ethically canuot divoree
itself., Response ty indiyitual complaint should, in fact, serve, HEW wll in its
enforecient responsibilities, for wvithout the subtle threat that o single ndi
vidual cumf;lz(fnt conld automatically bring dowa a full compliauce review, edu-
cattonad institutions will got be easily coereed inty sell-examuination wiul. Jeans
ing. Further, individual complaint is the foundasfOinN the tiwe-tested tradition of
intluenc%by-nrece:lunl:-('ase. These casdes never sstart §s ' precedgut~” Lut rather
sud theif rigifi in the commeon individuaal gricvance, IY i sell huowi fiow ynichly
sute of these eases have bo;-comc the cornerstone of upinion, erely referring to
such a cipe becomes substaiitive argument in later cades. Thus, rather than being
i wasteful use of stafl timenid ehergy, us sugaested by the Rules, such individual
cases ¢an serve the Departiiefif well in time and money saved.

. In spite of the oby iwus ueed fur a balancud cumbination of cotnplisut response
and general cumphiance reviews for #n effective program 5 enforcein at, huwever,
BEW 'S Rules reveal a dis.ouraging lack of respect for tlie value of lueritorious
individual or group complaiut. Referring to complaints secasionally ds speviouy,™
. hot broadly represeutative,” “dispropurtionate,” amd ‘shewed” in the direcfion
vt Sex diserimination, the apparent effort is to discredit all individwdl complaints,
winte Mr. Holmes lamself has stated that alinost 50% of the compluings 1eccived
by the Officé for Civil Rights afe meritorions. . -

The Rules state that *individual cemplaints will continue to be an Importaut
faetur in scheduling and conducting complience teviews,™ but it is duflicalt to
bellepe that there will be any complaints directed’to the Depaitmen, wudet these

. arculastances., It is nut difficuit to foresee that aggrivved cltizens will cease to
send letters of complaint to a Departmient which can offer only a hope that
perhaps sumetime in the nest twelve months the Depaitment may couduet a gen
eral compliance review which may or way not take into consideration the iudi-
vidual's specific com]\;lnint. This Is as iuch as the drafied Rules togquire of the
Depurtment, s : . -

Withiout individual.complaints, what are IIEW’s alternative svurces of infor-
matian for possible;non-compiiance? It is ngt at all clear in the Rules. Educa-
tionnl institutivns are afdmonished to cleanse themsflves, institutions are
required to develup and maintain their onwn data to be subinitted to tlie Directur
on request ; but there is no indlcation of when or on what basis the request will
be made. In fgct, there is little or no accountability for the methods and re-
spupsibilities of either HEW or the instltutions. in this respect. How are insti-
tutlons to be chofen for review.? On what schedule? We are told only that
relieving HEW of its obligativn to respond to individual complaints |an vriginal
mandate of the Aet, but apparently only a problem slnce Adams v. Weinberger)

i1l allow IIBW to take “a more assertive role in planning and effectuating

verall civll rights objectives.” This Act requires more than a planning and
analysis projeet for enforeentent ! . , e

Mr. Weinberger is clearly telling ns that MEW cannot fulflil its mandates
under current Title IV enforcement prucedures: The N.W.P.C. agrees that
reorganization of HEW's methods, priorities and objectives is clearly {n urder,

‘ . * .
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but uut at the sacrifice of the At itsell. The Caucus therefure urges Mr, Wein-
berger to withdraw the, diafted Ruies as presently submitted, and to re-evaluate
IIEW's original responsibilities in terms of the full spirit of the Act. *

The Caucus suggests that the Office for Civil Rights would profit by con-
snltation un the restructuring of these Rules with one or several of the highly
gualified, professioually atamd women's vrganizations. they, more than nnyunc,
are familiar with the .subtluties of sex discrimination, '

> P
i . .

PHE NATIONAL FEDERATION o' BUSINESS AND
PROFESBIONAL Wosien’s CLuss, INc,, .

. June 20, 1970.
Hon. AvUcUstUS F. ITAWKINS,- .
Subcommuttee on Equal Oppurlumhe#, Comnutice on Educahon and Labor,

House Ofice Building Anner, Washington, D.C. ~
DEsR MR IHanKIds. We appreciate this opportunity to Jresent our views on
the regllations issued by the Department of Health, Educition and Welfare for
en(orwment of Title IX of the Education Amendments of 1972.

Enclosed 15 our brief starement {n which we urge tlmt the regulations be
adopted 20 that mplementation uf tids most mmortant. picce of leglalntiun can
finally begin.

You have also asked fur our ne\\s on ILE.WYs new 1)mposed procedural

. regulations for handling civil rights complaints. We are sfill in the process of

_cxamiuing these propusals aud are unable to give jun u. CUmptheushe answer
cat this time.

Iowever, cur initial reactivn is one of vrent concern about the vimml eliml-
nation of mdividual complaint inv ean;_,nnun and resvlution by ILE,W.'s omw of
Civil Rights.

While we understaund that-OCR Is operating under a very heavy work lnnd we
nevertheless belleve it would be a great mistake for individual co'nplmuts tu be
pegleeted or releginted to second cass treatment, If Individuais canuot go ty the
kederal guvernment for enforcement of “Federal laws which affect them, then what
menning do these laws have?

We.agree with Senator Birch Bayl's recent comunent that compliance reviews,
it they are conducted thoroughly aud L‘r%;;ml}}ﬁoperlv, can be lelpful in at.
taching sy stetuatic discrimdination, but th€y are not a guarantee that juaticc is
being et fur an individual or fur a particular set of indnnlunls in a given case.

Thus, We arge that your Subcomnutiee exerty every eifuri to, get tie Depariment
uvf Health, Educativn, uml Welfare to withdraw these proposed proceduml
regulations, *

We will be happy to supply you With a copy of our formal response to the
proposed regulatious when it is complefed.

Again, thank you for giving us this upportunity’to espress our opixiion to “ou
and your Subcomrnittee, , ot

Sincerely, .
\IARIE,:}K Bowns. .V
National President.

Enclosure, .

.
bT.\TP,\IP\T OF THE NATIONAL FEDERATION OF BUSIXESS AND I’non:ssxomu.
WoumEN’s CrussyINe.

The \utlulhll Fulerauun ol Business and Professional Women’s Clubs, Inc,
ts pleascd-to have this vppurtauity to preselit its views on the final regulnnons
for enforcement of Title IX of th¢ Education Amendments of 1972

fu every vne of the 30 states, the District uf Columbia, Puertu Rico, and the Virgin
Islands.
Ever sinee vur ipeeption in 1019, tlie National Federation has placed oqmmv
e pt-edieationnl ypportunity high amoeng Its goals. One of our four major Federa.
Lo gectises s directirlated to this sublect: T extend epportpmitics to
pusniess and professlonal wumen tlirough education along lines of industrial,
scientific. and vocational aetivities.
~Many of our wmembers are actively. involved In routing out sex diserlmination
where 1t ealsts in edacation, and m promoting the development of new oppor-
tunitles for women to put them on an equal basis with nen,
1he climinativn o? sex discriminatlon in education is a mnjor,itﬁm on our
National Legislative Platform, and we strongly supported passage of Title IX.
Because many uf our members are teachers and educators, our interest includes
l: l C wqualiy of educatlonal employment as well as equality of edticational opportunityg

o
. . O

,— -

our vrgamzabion Is compgsed of neatly 170,500 working women who reside *
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We were particularly pleased that Title IX was enacted because we felt this
indicated thut Cungress was truly aware of the nugnitude of the problew, and
that Federal guyvernment suppoft of equality of vducational vpportunty would
have a tremendous impact. . .-

We liave been greatly distressed by the fact that three years have passed with- -
out regulations for enforcement of Title IX. While passage of legislation is im-
portant, It meais little if there is no enforcement. . v

It is unreasonable tv expeet that much muvement can be made toward imple-
mienting Title IX, or that enforcement can truly begin,swithout the ealstence of
guidelines. , -

Therefore, we strongly believe that the final regulations lssued by the Depart-

+ ment of Health, Education and Welfare shonld be approved.

Wlile these regulations are not all that we had hoped they would be, wlile we
would like to have seen more comprehensive and far reacling guidelines, we still
thiuk it Is crucial that they be approved in tfleir present furm-su that enforcement .
of this most important law can begin—now. :

Already tov many yuung woemen and girls who would, have been aifected by
Title IX have passed through the edueativnal systemm without the bLenefit of
educational opportunitigs taken for granted by young men and boys. Sinee passage

" of Title IX In 1972, too many opportunities have been 1ust,,too many doors have
been closed, too many lives have been altered because of sex discrimination .in
edueation. -

While these past opportunities may never be recovered. it is important that
fliere be no more delay, that no mote girls and wormsgn be adversely aflected
simply because they were born female. Cungressional approval of the regulatious 4
in their present form will assure that a beginning can bz made now to dev elup
the talents and aspirations of a sizeable portion of our population, .

We wenld iike to comment briefly on tle matter of athletics. a subiect whieh -+
La~, in our opinlon, recelved a dispruportlunate amount of publicity. We believe
that atliletics and sports programs are an important part of the education and
development of the whole person, male or ferale. We agree that athletics are an a
integral part of an Institution’s educational prugram, and that they should be
covered by Titie IX, ~X -

; In conclusion, we urge that Cungress approve the regulations in their present
orTm.

N LY b -
AMERICAN VETERANS COMMITTER .
Washington, D.C.,.Juae 20, 1975, -
Hon, Avcustus . HAWKRINS,
CRairign, Subconmittce on Equal Opportunitics, Mouse Office Ruildirng- Annenr,
Trashington, D.C. . S

Deak CoxaressMAN ITAWKINS: Enclosed Is a statement by the Amerlean Vet .
erans Committee in ?e Title IX regulations propused by HEW. We respectfully
request that this statéinent be made a part of the record. » M .

Thank you. . - .

Sincerely yours,

N Juxe A, WiLesz,
3 . . - Fxecutive Director,
STATEMENT OF THE AMERICAN VETERANS COMMITTEE *

d

The Ameritan Viteonn~ Committee has been very concerned over the vears with

all aspeets of diserimination azainst any group of Individuals and after a long

listery of dedicated effurts on belialf of ¢ivil rights, has championed eanal rights.

77 We have supporfed passige of the E.R.A. and also have partic ipated in the legal
struggle for enual rights, |

Our platform states. “A.V.C. stands for equality for all. regarilless of race.

color. ancestry, natfunal origin, religion, sex or age, and for the constitutional

, guarantees of such equalits.” and “AV.C. supports an.educativnal <vstem and a

|

public health syvstem which,will give the Ameriean people and Amerien’s youth in
particular, the knowladze, ~kills, and training, aud the physical and mental health
and staming, to eentinue thelr forward march toward Amerha’s democratic ful-
fillment. . -

Sex discrimination in the natiun’s silivels and colleges Is one of vur concerns.
We, assname that any progrions dedicated to jouth's edacatlon and fulfilliment
means all sonth female as well as male, The rampant sea-diserimlination that
., « .

<
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has been practioolin alinost alF cdicational wstitudons and Lias baried Tentiles
fromy particlpating I propranis, spotts aid oter acus lles, must be stupped.
While ‘Title I% does nut addiess all the probleins of sex discrinunation in eduea-
tional fustitutlons, it dovs addiess Itself to a large nwmber of institutions.

We arge that the Congress allow the regtlations tewtilng to Tifle IX become
eilfietive oil July 210 1975 as wpneaved by the President, Even though we have
sulue reservations coneerning suine of the provisions of the tegulativns whicl
vinit other provisivis Which wouand have strengthened the Title JX mandate, but
tcvertheiess we support tie propused segilativliy da aft dupurtani hegriniyg step
to meet the natiun’s Jbligativn tv provlde eynal oppurtunity for women in this
country, We had hoped that strouger affinmative action reguirements and a more
even handed trentinent of aibletle programs would have been incladed. However,
the regulativus dv wome to geibs with suwe of the major 1ssues of sex diseriznage

, tionin pany aspects of edueation,

Thereture, we arge that these regnlations should not be watered down or de-
ferred, but approved by the Congress iinmediately,

We wall upon the Cungress tv approve this regalation and tw monitor elosely
how edncativual Nnstitutivus comply with themn. We would hope that Congress
will wlsu snversee diligently the tealk record of HEW 1n administering and enfore-
Ing these regulations. ) TR

..

)
SCATEMENT, 0F JaMes; A, HatRis, PRESIENT, NA110XAL EbLoaTION ASSOCIATION

The Nati nal Fducalion Associatlon Is pleased to.testify before this Subcom-
mittee on the fedezal regulations lwplementing Lide IN of the 1972 Education
Ainendmonta, NEA notked ty graire phssage of the origingl legislation and snb-
ndtted comments last full tu thie Department of Hedlth, Edueation and Welfare
urging the developihent ofstrong, efective regulations, [

Although other federal nondiRrimination laws have pravously 1 ohibitel sex
diserimination in eduvnticm.xl,‘:omplu_t ent, Title IX is the first and only legisla.
tion to profitbit wex discrinination against stademts w federally asststed educa-
tional programs. More thun 60 millun students cutolled lu proZrams from early
childhood through Ligher education will be affceted by this eoverage, Title IX 1s
truly a milestone In the quest fox equality in edueation.

Sex discrimination In education adlssions, sowtional education programs,
crnnseling and guldance materials, and mandators matermty leave for female

_caployees was recoguized by Congress ds significant denial of eyaality for women-

Putential effectiveness of the regulations wow befure this Subcommittee camot
be overemphasized. althongh they 86 not speak to al} the sources of pex bias in
ednication. Nonetheless, we belleve that this is the beglnning of n goud faith.effort
on the part of HHEW fo enforce the Congressional intent of Litle IX. .
Recognizing that the purposes of these heariugs s to determine only whetlhier or
uot the regulations conform to the intent of the law —and we believe that they
do - we wonld like tu peint wut several areas which we feel deserve speeial
commnendation. . *

In onr initial conunents on the proposed regulations, NEA urged that Institu-

" thms to enconraged to begin afself-evaloation process to identify overt and

covert forms of discrimination§ withln thelr ageneles and institutions and
inftiate voluntary effuris toward complianee with the law, We are pleased to
note that the final regulations have ineorporated that rccunm;cmlntion.

The NEX s also pleased fo see that HIEW modified its proposed requirement
for use of an internal grievance prucedure prlor tu the filing of a complaint
with ITFEW. Although such a feyuirement was not in the initial draft of the
regulatiing, it was reported 0 have been a part of~the regulatfuns submitted to
the President earlier this year, We funnd n» legislative histors to justify such a

. reqitfrement and are gratified that 6 §s not inclwded In the final dycument's
; provsion regarding Internal grievanee proeedures.

ERIC
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Cegtainly, there areareas which IEW. might Lave emphasized more strongly,
Far instance. there are still no provisions requiring reslew. of sex bias in
textbooks aud Instnctional materials nor is there any provision for equul
hepefits In ‘retirement plans for employees, nor for the development of essential
incervices trainlng programs for school personnel, I’.\' addition, we ate con-
rerned that HEW has nol xef established an activie, aggressive recprd In
refution to the snforcement of Tltle IX, In the nearly thiee-year intertin betsveen
paz<age of the legislutlon and the Felease of these regulations, .millions of
etdente anid pmiployees have been denied full equall y With the relepsg ~of

/
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r the final regulaions whieh tmplement the intent of tie lag, thie issue of en-
forcement will How become paramonut, - . N

since the passage of Witle IX, 13 States bhave moved toward Increasing
equnlity threugh the passage of sume form of legi-lation dealing with sex
equality in educanon, In additn, 4 least eig ihyotateZlaws or dadministrative
mandates move beyond the prypused Title IX Tégulutions in their vequirements
for affirmative or remeutal iucion in buth employment and educational pro-
arams, These actions reflect growing recogifition of the urgency of the matter. '
: We cannot aftord to delay, and face the passage of anvther scliool year without
beginning the difficult task ot moving toward sex equality In education.

We would hope that the hearing record of this Subcommittee' and of the
other Committees involved will establish a focus for future Congressional over-
sight, NEA has begun yn active infurmation and tralning program for i tity
g sur membership of the new regulations and the implications fok schools We
are hopeful that with the watchful assistance of the Congress, private organi-
zntions, and individuals, HEW will implement the regnlations quickly and
fully 2o that sex eguality can become a reality in our edncationat agendies aud

institutions. ,
— \ +

STATEMENT OF U.S. REPRESENTATIVE AUcusTUS F. ITAWKINS, CHATRMAN OF THE
SUBCOMMITTEE ON JSQUaL OUPPORIUNITIES, CUMMITTEE ON h‘nvc.\n?‘.\' AND Lasour
« . N

'l“his statement is submnitted on béhalf of the Federation of Organizations
for Professional Women. The Federatlun, which was formned three years ago,
is an umbrella organization of G4 affillutes with a wide range of professional
identificatlons. Our purpose 1y to provide a niechanism for improving the status
of women by promuting equality of oppurtunity in education aud employment.
Among our aflilintes are the American Association of University Women, the’
American Medienl Women's Assoclation, CGraduate Women in Science. the ]
« \ National Asspelation of Women Deans, Admnlnistrators, and Counselorsg, the A«
sociation of Women in Science, women's caucuses in the American Political .
Science Associatlon and the American Economics JAssociation, and the Intercol-

legiate Association of Women Students. . .

. . TIE BINAL PROGRAM REGULATIONS OF TITLE IX SHOULD GO INTO EFFECT IMMEDIATELY "
Title IX of the Education Amendments of 1972 suggested tlie beginning of a .t
new era of equality for the girls and women of the United States of Amorg\cn. .

As 2 mechanism for permitting them to make a maximum contribution to societyy
the importanee wf Title IX eannot be exaggerated. The fiual regulations are »
conslstent with-the letter and Intent of the statute, and if properly Iniplemented,
should go far towards removing the blemish of sexism which now (llsﬂgures!

the face of our soclety. . .
- - The Kederation applauds the Inclusion tof several provisions in the final
%

< regulations. .
; VOLUNTARY COMPIIANCE MECHANISMS

‘ We agree with the Seeretary of Health, Education, and Weifare that much

‘ dicerimination results from a lack of awhreness in our educational institutions
and therefore wholeheartedly suppurt section 86.3(c) which provides for re- v,

| clpient self evaluation. We feel that the self awareness resulting from these

l evaluations will prove invaluable in promoting the voluntary elimination of

| diserimination. The Federation is disappointed In the lack of specificity in the

| pravisions requiring institutional grievance procedures (§86.8(b)), but hopes
that they too will provide a viable mechianism for vol'mtary compliance. Weare

’ encouraged i this hope by the inclusion of provisions for wider dissemination .
of wmore specific materials {$56.8(a) and $86.94a) (i)) which we feel will provide
intpetus for enuitable reselutiod of complaints. .

T e Federation also gommends the agency for ineorporating provisions on
wxmranee procednres m??b ol evaluatioh (§86.3(c) (1) and §86.4(a)) whi'h

| ectend remadial action requirements Into the'spliere of voluntary complinnce.

| Theee clianges and inclusions alt help to provide a flrm ba«is for the voluntary

complianee mandated by the statute. .

-
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SCIIOLARSHIPS

Tue arca of finandial assistance alsu containg several stgnifleant prosisivns,
Wiile the Federation recuglizes the dithiculties an dealing with this area due
tu the restrictive nature of many gilts, we are also avware of the®vverw helming
need for corrective action, particularly since many womlen face, in addition to
redueed opportunitles for euhulun{lups, disesininatory credit practices which
. severely Hmit the avalubahity of other funding., We ate particularly pleased by
the inclusion of ell scholarstups, including'ull of thvse fur foreign stifdy ( §56.36
(), and feel that with prepor hmplementation, uuch-nceded tinancial assist-
ance will be nwore cyiitably distribuited among Amerfea’s able students regard-
less of sex, v : .
.. COUNSELING AND SEX-BIASED TESTING ~ .

The ¥Federation endorses the section ofi counseling and connscling materials
(5R%6.36). and the section prohibiting the use of sex-blused testing  materials
($86.21(b) (2))° which are earefully drafted, very inclusive, and hold greut .
prouwise for viercoming the Jduinneling of buys aud girls, men and woisety into
school and carecr choloes which may reflect sucietul stapdards rather than per~ |
sonal needs and preferences. .

P ‘ . EMPLOYMENT - ’

. H

14}

P

The provisivhs denling with empluynrent are eqnally well drafted, and the

- Federation particularly applauds these seetions which Jbring.the regulation into
conformity with the Equal Pay Act (§86.54(1)%, and those sections which pro-
vide for the treatment of preginaney as a temporary disability ($86.57(2) (v) ).
We feel, however, that provision should be made to protect thuse whose jubs are
fbolished when certain sex-restricted programs merg, We do Lot approve the
provision which allows fur unequaldenefits In pension.pefy ments (§50.3 by (2) 3,
We are anare that several agencies are subtitting a0 joint pension recotimenda-
tian to Presfdent Ford,vn Octuber 135, 19075, but we feel the issue of pensions
Is 50 important that it should have been dealt with here as well, . Yy

. . " ATHLITICS

. The Federation of Orgunizations fur Professivnal Women firmly Lelieves that
the athletic programs ol a schodd fall vader the purview of Title IX regulation.
The overwhelming Lods of precedent set by Title VI ease law, as well as the
Congresslonal mandate to provide athletic regulitions for the Education Amend-
fiits of 1071 thoroughly establish the basis for Title IX athletic regalation.

The Federution belicves thaf many groups have promulgated “scare stories”
by~ed on their ignorance of the prosvislons aud their fear of change, We are
qui\k to pouint vulb thut the n-gul:n{iuns du nut reyuire equal aggregate eapendi-
treeX, but ne rely reguire that funding accommuliate the  Interests and abilities”

. of both seaes. In faot, we bedlove that these regulations will prove beneficial to
bath seaes by vperdng the door to changes which wall Yeorient athjetic edueation
to the needs of all stntents, not just the needs of the *star athletes” of one sex.
e abeolutely rodot fhe staicaniuts of tose who detay Titde IX as sigmhing
tlie end of college athletics™,

We would also like to puint out that these regulations are not limited to col-
lege students, but promlse vist lmproyoents i opportunities to clementary §
and high schoalsstudents as well,

ThLe Federation cannot Lielp but iote that many whe disagreeswitly the athletie

- regulations base their cppusition on monctary considerations, This was niost
obvjously the case with a contingent of foutball coaches from that fractivn of
schools with “golden gouse™ foutball teams who testified in the O'Iarn sub-
Joommittece on June 17, 1075, In contrast to their statements, we believe that no
one should be allowed to put a price tag on freedum, Physlen] fitness is not a .
sex Hihed trait and no atbleth: progeam in the United States shonld deprive any

~ - citizen of the opportunity to achieve it.

We view as utterly irresponsible those who would delay the enactment of ’
such wide ranging regiiations solly oi the 5 vuids of their objectivns to the
athletie provisions, | ' - .

. IN CONCLURION

-

3 The Federation weuld like to point out that fhe regulations maintain certain
distinctions that a majority of persuns would condider valuable, Excniptions for
sex restricted locker roums, toilet facllities, choruses, and sexual education

2.
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elasses (§56.38, §56.311er Ly, are clearly spelled out. In.addition, the Federa-
tion calls attention to the well worded general-gicmptions for certain soclal
vrgantzations  (§56.14), These caredully drui,tc(l";ﬁ‘uﬁsigmsxi.resur\'e certain
sucial vrganizadons such as tazl Scouts while pguﬁ bi;lugd}a\,rn;tinu.xtluln in the

Lonur and professiungl sucicties, tleniat of wemberslp-in wlhich s a hinderance .

to o successful earver, Opening the dours of theie supietivs can only benefit the
Betivit as @t Shole by bringing both sexes iuto the mainstream of their profes-
slons and allowlng tiew to mdhe the fullest posaillé contributions in their
‘chosen tlelds. . . !

After examining them thuroughly, the Fedepation of Organizatious for DPro-
fesstonal Womnen feels that these regulations Should Le adupted with all speed
to futther the etuse of equal vpportunity fot women in the United States, Con-
gress should nut be persuaded to delag the enforcement of Title IX by dis-
approsing these regniations. We have been walting for them since 1972, and int
o thme when thls nation needs to develup the potentials of all of its€itizens, we
cannot afford to wait any longer, [

Tilk, PROPOSED CONSULIDALED PRULEDULRAL REGULATIONS SHuLLD MUT GO INTO EFFECT

1Re Federation's endorsement of the Title IX regulatious in no way implies
apptural of tie proposed browedural regulations released by the Seeretary at the
siine time, The Federation feels that this simultuticous release was a dellbeyate
ativipt to confuse the public and the leglslature about the coverage and infent
of these two entlygely  distinet regulatlons. In the preceding pages we ontlined
our reasons fuf approviug the Title IX regulativns, in the next few pages we
will vutiine vur reasuns for, dicupproving the propused prucedutal regulativus.

FAULTY SUBMISSION OF THE REGULATIONS

The Federation of Organizativis for Professivnal Women is unnlterably
oppsed tu the HEW propused procedaral regulations. They sere submitted in
« draft form utder an adoption provedure wilch dues not allow sufficient time
fuh copstructive public comiment. We constder this miethod of governniental vpesa-
aon highly - drrespunsible, particularly sitce these regulations are su eatensive
tn their implieations for major civil rights legislation,

.

-

.
l.\'.QDX;‘.QU.\TE ENFORCEMENT AND DUE YROCESS OF LAW ‘

In addition to the deflieencles In their subimission, tue Tederation feels that
the propored regolaions provide an entirely inadeguate mechanism of enforee-
went. We are particulurly concerned about section $1.%, which dves away with
HEW's obligatlon to respond to individual complaint... This section, together

Avith seetlon 510 effectivels ustruets any persons who hue suffered from llegal

diserininativn tu tuke their troubles elsewhere, Complainants are advised to
seek redress not from the federad agendies, but rather from “grievance procedures
reanired to be avallable pursuant to the statute” (5.81.6(h) (2)). Such provisions
completely ignore the fact that institutions whose actions give rise tu complaints
are likely to have pitifully inadequate grievanes mechanisms, . .
. The Federntion of Orzanlzations for Prufessional Women Lelleves there is a
real question of due provess at stahe here, The whole of subparts. C and E, by far
and away the Hon's share of the propused regnlations, are devuted tv a detalled
deseription of the legal rights of an Instliutiyn already suspected of having
brohelt the law, while the rights of the victisus of such illegal actiuns are dis-
missed In two sections. Deprived of federal -redress, an individual injured by
institutivnal diseriminativn can be shunted from agency to agency at the local
or state level. The Federation finds it inconcefvable that there Is no federal
rallef built into regulations. which purport to enforce federal law.

- [
8YBTEMATIC DISCRIMINATION AMND XNSUFFICIE.\'.C).' OF AGENCY ACCOUNTABILITY

The publleation in the Fédoral Register devotes a great deal of space to an

. apulogia whieh describes the need for TEW to address itself to broad based
systemte diserimination, While this need Is well establlshed, the Felleratlon feels
we catwot affurd to accemiumdate it at the eapense uf procedures deajing with
tudividual complaints. The concept. which s the lteart aud svul of our political
system Is accountabllits, We clect vur legislators and look to vur courts fur final
redress in Iaw. Ours is meant to be a government of the people, by the people,

\ . «

.

o . . ‘ |
c . . ] ‘ -

<

-

. ~




3

L

Aruitoxt provided by Eic:

 Jlonge of Representatives,

> v .
. ! + '}

. .
ad for the peaple, uldnacg) cesponsible to the aceds of the people, In the |
abseite of @ beguitenant for the dnvest.cadon of audividuad conglainis, the
regtdarion o @ ditntasion of ac vritatality which lies Leen ot bu.uz Lervice l
to avevieved Aweriean citizens,

Tae fact thar these tegulations leave nLw Jurzely to it> op i deyiees is partic- |
Watly dangerous i the gl of the agencd s depluaable record, in civil rights \
cidorceinent. Althougte dunng the 160 ~ HEW torminated the funds of over
v bgandred school 83 ~tens and Lotioed Lo dearihas sia to cight huudked others, ‘
siee 197, HEW lue teissfated the- fuids of ouly four school systems and ’
wived tor beaddias only @ diad of others, Furtie ciore, HEW hasT ot Ouce
nutuvi'l @ xyatene ob the basa ol sua disaiiiiativi umlvr the prosisious of
Title TX, .

LIIEW now jistifics its propased ‘renudacions by (.ﬂumm that its present ’
FesoUurces are gheapable ofiio estigaung xmlnnlu.:hnmphunh, Lat fur fiscal year
100, the Giice of Chvad WRights did not reqeest o single new positiva in thd |
Licwentary aad Seeondury Education Divisoi, atpl unl\ requested sIx new pusi-

Giokis i the Higner Educaioon lm)swu. I wddition, the Ofiice of Clvil Rights |
ceainates that daring hiscad year J-b, wver d0d¢ of the full-tiiesstaff in the {
restonal oftices n Plaladeipling, Caieago, aad Los \n;.v.u« will be performing |

Ligg Ciy revViews”, ehuiieolls prujeuts exproted tu reguire years of \wrl\ which
completely ignore the needs of non-urban areas. N ( .

Fiuuly, although ihe rogudatons provide that sy ~atumis.v(’hs(,rzmn adon \\ill Le
setected through soiices ooher than mdivicaal complaints, begiuuing in the
fald of 1973, the Office of Covil Rughls js redading the .swpc of is eivil rights
high achoed aurvey, thereuy cuiting bach a0 ma jor source \“ necessary I\nfurm.niun.

The Federativn of Organizativps for Prufez«smlm‘k Wonien is extremely dis- |
appeiuted in HEW's performance in <ivil rights enforcenient. Tn view of this
pour record, we feel it sncumbent upon ns tu resist thwaduption of these regula-
tivns, and to oppuse them in every Yorum. They woMd have a far reaching
negattive impact on the el xights “Frecdois "uhmnte «d Ly the laws and Cun- .
~fitution of this nation, .

Eiually, the.Federation calls attontiun tu lhe fact that that unlike the Title IX
regulations, the propused “procedural regulations are signed only by HEW
Seeretury Caspar Wanberger. The Uresidest of the Uailud States wonld not

endurse thew, andaeither do we., ,
. p .
hd . b x B
. Frorpa SovtHerRy CoLLrGe,
. .- Lajicland, Fla., June 23, 1973,
Hon. ArtvsTrs F, TTawKINg, ! .

ll’uthﬂml D.c, i "
DiEsr Mea Jlaw KINs. I'h-nw 1ot me brong to your attentton a muxt serisns eun- /
Tt tany of o i privaie lisler education have avout the itgalations icgurding .

noncisersmanation based on sea,” Tide IX of the Tdyeational Amendments of
1972, whieh were deawng by the Departient of Health, Bdueation, and Welfare,
Ggned by the President, and passed on to Congress for review, T ungderstand{hat
the resubations wiil tahe eJeet July 21, 1975, unless Congress acts before that
date, »

Pechaps the, mu\l’ deleterions of the reqdations from the polnt of view of a
smaile private u:ll("'o is the one mandaiing Wentical doratitory regulations fpr .
ment and women stuadent« It is an incontrayertible fuct that the safety regyuire-
poents {or men anl women students differ on a oolloge campns. Woinen students «
are far more Sikely to Le sletims of seanal assanlts and rape than men Greater
s ) arrphrements are nevessary in woanone housiug than in men's. T do hot
bedicve 1t was the intent of Congrees whea It passed the education Amondm( nt. of -
132 to go w0 far as to fores a private eollege solministration arbitrartly to
rmplement identioal d(-rndlol‘\ regnlations for men. amd women students in
sttanfens wheee there dearly exists a reasonable relation-liip belween the reg-
aittons of a women's deimitory and the safoty requirements of those wome i
stasterts v there and at the same time a reasonable relationship between .
ttee remtiitivns of a men™s dormdtury and the safety rogyiroments of the men
~eindents housed there, Sarels i America a private A-nllv re Lins the right a< well
s~ the responsibilits to implement housing regulations commensurafe with the
wafoty requiremnents of students hotwsed In its dormitorles,

Furthermore, tle rezulation will deter private edacational instlfutions from |
the pursuit of their legitimate educational. goal’ of preparing men and women for
living in the werldothat actnaily exists, ‘The precantions for personal safety
- Al > « *

A ’ -
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which & woman must tahe in-our secdets do lo fact differ from those of wen. It

‘. Is the right of a private college to #<. W tins fuet by nflecting it in its plilosophy

S . s 4 o

and structare. For a private 7wege, agrinst its best judgment aad cogocience, to
ypretend that the gafew, wequirements for meu and women are idenfiwal in our P
society and to guvern itself accordingls. so vedering it life and teaching it»
students, would misgaide students coealing a «lungcruu.s Musiom in the wind: .
of both et aud women siudents, We as a privgte college are In the business of -
preparing persons to live wisely in the world that is, not in a world t{'mt exists
only in someone’s Utopian fancy. - R
Such a regulatign if forced on a small. private, residential college will take,
anay from private bigher edueation the nizht to be distinetive and refleet legitl .
mate parental concerns and will have a Lomogenizing effect on Americin <ol
leges and universinies, It will sv alier pitvate higher edwation as to threaten
the ealstence of the creative plurall-mm wilih mahes Awerican higler cdacatlon
ereat, eomposed ax it is of both the public and private sector. N
T urgently plead fer chvugh latitude u the regulation to permit a private (ol- -
legedo weet adeynately the daffering safely 1guiremcauds of its male and female *
students in regard to college houstng and to proceed with its legitlmate eduea
tional task in n was that dees uot diseriminate against cither svx but rather ra- . 4
tionally provides for the well-being ?3{ all of ftstudents, Thls regulation patoudly
exceeds the intent of Cougress, I implore sbu to do al you can to delay the i,
plemenutation of the regulution so that Conugress will luve time to bring it intu .
lne with what the Congress futended wheny it passed.the law in 1972, . 4
Sincer@y, . ; . ’
Q Warree Y. MUrPiy,
: : Erecutive Viee President. :

~

*? [Matlgram) .l . ‘

4

Representative AUGUSTUS F. JTAWKINS, . . ’ .
House Office Building Annex, . . ;
Wasnhington, D.C. . . R N '

Learned today that Honse Subcommittee ou Eynal Oppantunitles solicits writ- AN
4en comments regarding Title IN of 1972 Edaéation Amendments, Please know
the National Federation opposes Section 86,410 The g tlon is flegal. Iuterscho-
lasties athletics recelve no Federal Annncial assistanoe and were not intended to
be regulated by Title IN, The juclusion is arbitrary XLy is there no shnilar sec-
tion {or band aetivities, English courses or st uther parts of sclioul curricular
and extracurricular life? o .3

Tlw section is excessive in its involvement in ~chiowd programs, Slhopls must .
coustantly decument programs and partidipation fur potential proot of compH . r
anes .
The ambizuity of the regalations permits incunsistent fnterpretativn and en-
forcement. Schools will Le.nnable ta Sablish programs with confdence,

*The <ection i vnwarranted. Sehools have achicied sear equality without regn

Istions whielr will ouly conse Gonfusigl, frusteatbou and expense, We urge dis- .
appraval of <6.f1. :
Crierorn B, Fagaxn, ¢

Lreeufive Seerclayy,
N . XNatinnal Federation of State .
High Sehools Assoeiation, Elgin, 1. ’ ’

BaAtrorp TUNIVERSITY,
N Waco, Tex., June, 18, »1975.
Ion, AversTrs F. ILAWKRING, . .
Honse of Repreacntatives,
Washington, D.C, .
DEAR CoNGRESSMAN-HAWKINS : The President approved the IEW draft of the
Title IX regulations gu, May 27 and sent them to Cungress for its approval by
July 21, T urge you to vote agalnst suel approval,
I believe the federal rezulations should be restricted just to edwational pro-
grams which recelve federsl aid and not to entire school systems. Under the |
HEW interpretation, it one student on the GI Bill attends a university with . |
10,000 students. the wheie university with all its programs and schools iz sule |
ject to Federal regnlation. As ene oducat?r pat it. ‘The federal government lhas

By
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furui Led the aead (o aon wu g bitton .).“.d duxﬁd;thu rigat,to design the
whole suit.” e ' .
< Pdgleulatly ouerois e e fegulations coticetinng iutercotlegiate athleties,
whicll in many a=e> mitht be called an unrelated Lusiness conducted by sutue
universities fur the uutisieni of alutuns and loeal citigens, Ths btsiness will
likely Le destfoyed Ly these regulations under which bureaudcrats will inevitably
Jrequire the 3aiue apendilizes on wotae’ (s wict's spores. The regulitions shouid
*allow the revenue produced by g sport to be spent on that sport.
L hope 30 will use your wtlugive in Cutigress In an {flort bring abuut these
ehanges, : .
Sineerely, w7 L -
Asxer V. McCaLL, President.

¢ . . ——

o . ’ Co.\',,::'L.\.\'gFoxm & Browx,
' Wushington, D.C., June 23, 1975,
IlTon, Averstus B, IHAWKINS, - v .
{"8. House of Represcntatives, ’ ’
Washingtin, D.C. ) ! >

Diesg CoxentssyaN JAwhIns . At the request of BHl Foster, President of the
National Assodation of Backetball Cunehtes. 1 send you herewith copy uf his
. statement vppcing the application of JIEW Title IX regulations to intercollegl-
ate athletic<] If we can Le of further assistance, please let us know,
L7 Very truly yours, ° ; :
” . . MICHAEL SCOTT.
Inclosure, .

- - . e e [
STASLMeNT Frow Bion Foster. Duke UNIVERSITY, NATIONAL ASSOCIATION, Of
Baskersarl, Coscies PResipext '

., : +
~ The Narbnal Awodiation of Baskctball Coaches (NABC) Board of Directors
uis mlﬁp_ml e posfilon, that the Title IX regalations promulgated by IEW will
place futercollr glate athletios widere the fol] control of the Federal Guvermmnent
and will eventually destyoy many intercollegiate programs,

The NARC Board made a strung appenl to its 2,600 member conches to join
its effurts to deluy application of the regulativns until HEW has studied the
fapart oniollege programs, The NABC also encourages bashetball faus through-
ont the countr; who have enjosed and suppucted intercollegiaie bashetball, to
Yo arware of thiz positlon and juin the wembership in cuntacting Congressmen
to siipport the Associatipn’s concern. : . .

The rezulation-, written wiler the pretense of eliminating sex-diserimination,
re ot responsive to the fludn fal and social reallties of intercoileglate athletics,
the NADBC stated. ° - . ~

Bashetlhall wial fintball Lave produced tevenues which have benefited many
tatle und funede collegiate sports, and anplementation Jf thus legislation could
place gach of these nctivif,ies. in danger of collapse, the NABC added.

AJUNe 1%, 1975, . . . : -
7 * - " x )
: . NaTIONAL CoUxNcin or JEWISIE Woumrx,
‘s New York, N.X., ine 21, 1975,

T Argrsres F, ITAWRINS,
Chavan, Sabeommittee on Lyqeal Opportunidics, Commttec on Edaeation and

Tl Hiieye of Representatives, Washington, D.C. . '
Y I Me ILAWKINS . Enclosed please find the statement of the Natiypal Council
ef Jeal-h Woraen compienting ot Title IX Regulationsshnd an the Propused Pro-
evdoral Regulation for Civil Rights Enforeement, . . s

While the Lidle IX Regulation daes not address all of vur cuncernis, we ficed the
resnlation wew, wo that sehools and colleges can comply willy the law.

The Ting lomicetation of the Procedaral Regulation would thw.art the national
Cotl i el o eguality, Tt theed Sote, shiould ot e permitted to go tuto effect :fud
Cangre w shanhd take every possible step to achieve this end.

Nineerely yours, ’ 4

= . © Mes. DoroTiry Laspay, Chaireoman,
' . Xational Affairs Committce,
Fnel, . ‘ . . !
to - > »
. . I v ‘. “Q I
.. - , Y
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« STATEMENT, JUAMIITED TO THE SUBCUMMITIEE uN EQUAL OPPORTUAITLS

Threoughout its 83«3 ear history the National Couticil of Jewish Wednen, a~odal
action and eummunits service orgamzation of 100,000 wolien i coyunuuities
across the eduntry, ifus been commutted to the privaple of egual vpe rtunity Tor
ail, 1seluding equal legal rights, equal aceess to educational serviccs, and equad
empiyy ment opporuunitiey, At every level of government vur menibers hiave™ uthed
consistentIy i support \}if legislation tu ban discrimination and te protect the
righits of the indinvadaal However, we oire o ell anare that the passage of Jegisla-
tion 1s but a fest step 1n brngmg about desizable dhange, the neuker in which
lemisiation Is implemented is of eriticul hmportanee in achieviug tie intunded
resuits. Guidelines, regulations—all the procedures prowgated by tue Exaontive
Departments of the goverament—eteriuine te o large degiee the subsance ot any
pieee.of legislation and the Executive dispusition to adhere to the oalative in-
tent ang spirit. Nowhere is this faet nore dramatically illustrlited than in the
propusell regatations for Title IX of the Education Amendments of 1072 and in
the Proposcd Procedural Regulation for Civil Rihls Enforcentent  Loth issued
I the Departent of Health, Bdueation and Welfare on June 4, 1073 .

The pnconsciungbie detay 1 gsuing Title IN Regulations has diready blocked
mmptementation of the law for 3 vears. Publie-and private statemcits Ly JIEW
Seeretary Caspar Wenberger have made it atfundantly evideut that e sas un-
der no compuls.on te earry ovut the mandate of the Congress, To colupound this
deplurable delay. the propused Title IX Regulations ave sevet.d Hugor defeets,
whiel tn our judgment will thwart the will of Congress to bar sex diserimina-
tion in education. Amoug the more serious shorteonnngs we uste the following.
¢1) the absence of any requirement that remedial and afffrmative Action plans
be made mandatory, aud thuat relevant guidelines be deseloped to accoplisle the
same. Although the provision for selfevahntion may prove to e very helpful

It is not a substitute for affinmative action; (29 the Lk of due plucess fur eon-
. .

-provision that a federntly-funded ipstitntion 1y Fasiat its students to zaiun ad-
wission to an education program which diserimdndites, if such discrliibation i«
permissible under sab-part B isinglessex private undergraduate institutions) ;
1) the fallure to address the basie problem of sta-biased test boshs and P,m"ri‘ -

plainant. comparable to the procedares availalije :u?-uipion! institutiou- 3y the

Cuium materials, oo

The net result of these and other flaws in the regulations is to negate the pur-
pose for which the Act was adepted, namely, to eliminate disetiainatory prac-
Lices in edueation based on sex. ’

The Proposed Procedural Regilation for Civil Rights Fnforcement al~o i~sued
by the Department of HEW on June 4, woyld eliminate inyvestigatio ns of ndi-
vidual compuints of disctaniuation by the Office of Civil Rights. Tustead. the
Departnient would underfake oceasional compliance Peviews witly the ohjective
of removing “systemfe diserimimatiort.” . .

The proposed Regulation would apply not only to Title IX, but also ta Title VT
of the Clvil Rights Aet of 1964, Titles VIT and VI of*the Pablie ITealtlf Service
Act, and other existing HEW mandates for eivil rights enforcement with the
eveeption of Excertive Order 11246 (sex dizeriminidion by Federal Contractors).
Althouzh JIBW 15 mandated by the law to enforee the non-disriinination pro-
visions in all these Acts, under the new procedares individuals <uffedng dis-
erimination will no lopger be alje to petition the ITEW Office of ¢ ivil Rights for
relief. The decision to deal with diseriminatory practices by systenis .uuf ot by
redressing the wrungs yisited on individuals is coutrary both to the spivit and the
letter ofsthe law. Our long éherishied concept of equality under the 11w refors,
to individuals, not te systems, ¢

. T its annonneement of the new procedures. the Department of Hualtl, Tldnea-
tion and Welfare details the inability of its ~taff {n the Office of Civil Rights
to deal with the inereased ease load, However. justead of takinx sieps to pro-
vide a more adequate and eflicient staff the Secretary has recosu Janded that
the problem of case overload be solved by the Department’s abrogation of i«
thoper and legal responsibilitiex. A eareful reading of the proj sed rezulation
lends one to'question whetler the Department of HEW has in fact raad. a deci.
<fon not to enfores the varions laws dealing with diserhmination. Cetrainly
there ju a notable lack of concert about enfureing legi-lation relating to di-cvimi-
natlont and individual rights, * . '

Txisting eivil rights laws are the resalt olﬁl_cm:.' vears of sustained offurt. They
refleet the determipation of our citizens to « ud diserimination on the L2« of sex,
race, rehiglon, origin or phy~ieal disabiliis ﬂ‘lniﬂxunimml commitment to equality

~
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Wit not how beearted By wluimdieative fat. We urge the Congress to take
Lvery step - sible tu piesinl el implogieniation ol Uu- proy w.d Regulation.
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’ NABONAL XSs001ATION OF COLLEGIATE DIRECIORS OF ATHLETCS.

Hei, cACLUSTTS T

ITAWKINS,

o

Clereland, Oliéo, Junc 19, 1975,

R

U.S. House ofPeprcscnmtwes

]

Va fh!)’J’l), -DEC. g

Dz,.uy(o\uu_ssu.\\ Haw xins . Encdesed please find wmmenm of the Nativnal
Assoidation of Collegiate Directors-of Athietics concgrning the tmplementation
regnlations wf Title IX

NACDA's members are directly involved in the d'\3~to day administration of
the natin's _ullege athilelc prupidms. On tiie basis of tms expertise, ne subnut
the regulations Issued by the Departiuent of Healtl, Lducation, and Welfare
Vil it alluwed to g guinty effect, lead to the ﬂmu.cml destrmtion of cullege athletic
programs for both men_and women,

For this reason, ne urgv. svur Subcommittee to spunsor & resolution which
would return the regulativns to W, accompanled with instructions for re-
drafting which reﬂect the points ‘made in our comments.

We are coufident Congress did not intend the regulations to estend to prugrams
sich as college athletic which recelve nu Lulernl funds, nor to threaten the
financial basc uf athletic prograws for men and women, aud urge-acuon conficme
fng our po<ition.

We a ppremte your consideration of our views. .

Sincerely, * . N .
Iarry H. FoUure. President.
Enelosure; . .

Mm-‘m.\r oF ILsRRY Ful RE, PRESIDENT, NATIONAL A5SUCIATION OF Comx—‘uxns
Directors oF ATIILETICS

Iz Ilarry Iouhe, Director of Athletics at the Unive rsitv of IIouston,
Hutiston, Lesis. This statenent is submitted on behalf of The National Asso- *
clition uf Collegiate Directors of Xtlileties (NACDA) of which I am President. .
Our embers are directors of athletics at the educativual institutions that are
mefibers of the National Jaujor Cullegt Athletic Assvcintion, the National Asso-
calion of Intercolleginte AthletiGs and the Natiinal Collegiate Athletie -Asso-
cativn. NACDA appredates “ﬂq vppurtaity submit the views of ity meml)ers

‘We belleve that the atlletios Drovisions of the TIRW regulativns (§§ $6.37(¢)
apd S6.41) and inconsesteat with the plain language of ',htlc IX and the intent,
of tton"nw in that:

1°They attelupt to regulate programs and activities that du not receive Fedeml -
mhmcml assistance.

o They impose arbitgurygaand unreasvnable requirements which exceed (htln
IX'~ now-discrimination mﬂ%.ntc and thréaten serivus damugesfu existing inter-
collegiate athletie programs. S .

We gecogiuge that the isaaes posed in these Leanngs are in large part legal
issies Wee are aliletic dunv tots, ot Ty iers, and our trundng and experienee .
i ke conduet and adnadiisfration.of College atbletio progriuns, not the inter-

o Dretatien of Federdd lawsand regulations, ,

We s 1ead. Tonwever, and se therefore canaot believe that under a statute
whily um:ll. S lu edutation plostdihis or oclivities * reccwcng Federal financral as-
sextinne " Congre s Jueaiitto 2ive HEW the authonty to tell edueational instita-
Fiots what to Alu \mh the ir x....n.‘m dand bashetball wate 1eceipts, We hnow of
o Federal programd providing tinaoncal assistanee for anteceollegiate athleties
and, i view of the well pul Licized financial crisis in whiel coflege athleties. finds
el T feel sure that of there were any such program, e would have heard, of
It. Yet, the HEW regulutivus Impose strir.gent requiremends vn collcgu .‘lt.hletxc .
programs. We do not believe. Congrees intented this resalt, «

{hoae if Title IX requitetionis werr properly applicable to pn\atul\-ﬂnan('ul
Tuferenlleatate athiletic progras, the rulis which HEW proposes are unrenlistie,
sompleily uneatsoiable gl incogsistent with the statate. HEW'S rezulationt -
are ot easy to understyad, bur gt Ap]u Ars that they are wtended to repure eol-

"

Tedes awl fudversitles Lo uﬂ. t nm~ vollegiate atlletie pr OELAS for women whieh \
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frssuming that compital beouderest s ~hes i) am in every respect— from coach-

ing salaries fo trasel seie biles the saine a3 hese avaliadde to male studont-

. athletes, Moreover, the legalatioss Fogulee that wherve athlétically-celated sehol-

" arshipseare grantwd, they are to e allocated between males and females in a
predeteralued ratio, corvesponding to thy relative numbers of tolal pariicipants

*in an institution’s athlet:e progeum. Meeting these -directives will require elther
A massive merease 11 fuadiog of progeas Lo woatn or didstic entaibuent of
existing programs for men. - * ,

In imposmyg these new hinancial uuperati ex, HEW hay adanantly refusd to
recognize that men's fuothfill and basbethall progiams fToguently ate suceesstul
in generagug spbstantfd reveaies s hich provude suppoct foi their own continua-
tion —and wiueh at mauy sastirutions sapply fmportant finan ial sapport fir

. Uther programs as well-=w hile other prograns geaeraily”provide no revenues and
nst be sapported from ofhier <ourees. “ )

Funds of tie magnitude 1 cessary to mdtels major roventie-produeing prograins
(partienkarly footballs siih penlavume programs for women are simply not avail-
abl« at most institutions, TIEW ' aticiupt to bupose ricid aniformity upon col-
loge athletie progrums without regacd to the souces of financial support of tho<e
progreams wall 3 eld absaod auad disastrons resulls, results Lich e foel-are not
reguired by the iunzuaze of Title IX aind never were intended by Congress. ,

, We bmlieve that IIEW s direction to eliminate all differences hotween the ath-
letie progens asailable to en awd somnen student-athletes without resaad to
the ~ouree of Doaneal suppodt for thesudividuad programs concerned goes beyonel
the elihacdon of sea-intsal distaictdons and seeks to require the elimination of
thiferenees based on veonotuies anl spegtator interest. For example, the gap Le-
tweon Lan institution s l‘uuth;}‘ﬂ‘prugmm and mauy of s otlier sports prograans
for men i~ as wude o wuder to the gap between its foothall program and its
inteyeollegiale sports prograius for Woten. Ta endch vase, howes 31‘, the differeives
are die to revenue-producin experience, not serbascd distinetions,

We also belies e that the taposition of & sex test for athletie seliolarships con-
templated Yy HUW's pegulaisns is not only not aathorgzed by Title TX, bat that
suich o requirepient constructs au adtificial sex barcrger in direet conflict with the

-~ providons and objectives of the lasw, . . '

We understand-that IEW takes the position that under Title IX as writtén

by Congress it dues not have the authority necessary tu avoid these irrativnal
restilts and the damage which its regulativus would impose on cullege athletics.

wn particilar, HEW asserts that it has no authority to make special provisions

In its regulations for revenuaes produced by particular sports activities. In view

. of the distinctivns which HEW has seen fit to draw between sports where selec-
. tion for teams is “based on cumpetitive skill” and those where it is not, the

. distinction-between “contact™ and “nun-contact™ sports, and the special "separate

but equal” provisjons which it has written into the athletic provisions, to say

nothing of other exceptions and distinctions—tor exdmple, the special rules re-

gurding sex edueation classes—found elsewhere in the regulations, all without

any mention of such dlstin¢tions vr exeeptions in the law, we can make no sense
th ¢

of FIEW's posifion. » . \ L
For the.reasons outlined above, we Lelieve the athletic provisiuns of the FIEW

regulations exceed the autbsrity delegated by Title IX, are Inconsistent with the
plain lamsusge of the statute and do not reflect Congressiongl intent. We urge

that they-be disapproved by Congress, *

W

L4 - t
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.
* CENTER For NATTIONAL Por1oy REVIEW, .
- CATIOLIC UNIVERSITY OF AMERICA SCHOOL OF TuAW, -
Washington, D.C., June 20, 1975,

v

bl

1% S. Representative Auvcustus F. HAWKISS, .
Chairman, Subcommittee nn Equal Opportunities. Committee on Education and
Labor, House Offire Ruilding Annex, Washington, D.C. .

DEAR CHATRMAN ITAWKINS : We appreclate the opportunity .glven us by yonr
phone call and press release of June 12, 1675, to comment upon the propnsed
HEW regulations implementing Title TX and abolishing the current procedures

. - for the investigation of individual complaints of eivil rights violations, .

v »

fom

Since we belfeve that mang-other organizations witl focus their comments upen” |,

the substanee of the Title IX regylations. we have chosen to foeus our resnonse
on the revised complalnt procedure regulations, We believe that these latter

-~

v
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Juittance to o socattionitk traiuing program because of her sex all are victhis of

regulatiomg are doubly imyun.xnt because they will largely nulhfy the effective-
ness of the Title IX standurds, as well as these ~f all of the othier programs tu
which .they will be applied, if they are adoptea

Sincerely,

[
: . . . WirrLiax L. TAxYLor, Director.
. . .
CouMnnis or ik CES (LR Ful NATIONAL DOLIcy REVIE W, Carnoric UNIVERSITY .
h Law Scuoorn, WASHINGTON, I)(,

On May 4, 1933, the Director of the Office of Civil Rights, Department of II(-.mh,
Ldutation am[ Wilfare, Mr, Poter Holmes, told his cavcutive staff =, | . there is
no Jdoluestic program that Is more Important to the well-being of thc countiy

thau enturo.umm of the civid tights provisions under vur Juthdn,tmn. Aad the .
laa duesn’t give us the vice to pustpune the eujoy went of rights under these
prosis!‘ons . ." -

Laacily fwenty-five montls talér,on Juue 4, 1075, the neucml Register cou-

tained the lung awaited propused regulations desigued to Linplement the produia-

tiva uf sex discrimdpation-under l‘ltlc IX of the Education Amendments of 1972, .
It also vontuined propused new e gulativis whick would nl;cu. HEW-OUR o8, |
auy obligabivu o dlvestigate and ltaul\e woliplaints tiled by fndividoals of al-
leged violativns of thuse righis under Title IN and the sarfous other el gghis
programs which it administers. Cw

Sunultaneously, the Ofibe of Civil Rwhb went int Court to obtaln n delay in .
the thwetables for the invesugation of nearly 200 such complaints concerning
discrimivatlon In Jewentary una secondary ulu\.ulwn;mug,mms i seyenteen
Sonthern and Border states.

The rativnale prosided la both ulat‘uh.l‘g was shilar. the inrcstxaatwn uf
IndiviQual complaints mahes_ eacessive dunands apon the agendy’s hinated per-
aviuel and diveris it f1oim utiter mvre importunt duties, Further, indivldual cou-
plaints do not ducutaicly teflect enfurcetnent i eds shace sume gloups, espect: iy
wonien in lgler educatlon ate over teprescitod an die coinplaints carrently bum'
tiled,

Tlivae nphmunun-». tven if they weie tiue, would get justify the clnnmmwn
uf unt essential il nghts enforcent tnechanisn, But they.are ¢learly tuder-
pilued by U(.L{a graol Dubiavior atad Caaent by st :t’ntcmunb uf OCR’s incwmbent

4

director, + * .
If these now, regulativns are allowed tu 0 into effuct, many Americans will
luse the oenly redlistic Lo fur 1edress of ther anil ngth griesances arailable .

tu thern, Whethoe the unupluumnl in the parent ol a Jhild duuud educatioual op- -
purtunities Lecause of s or ot Lundicap or o non-Lnglish speakiog child pro-

sided with no Ui linguad, bi cultuzal fasteuction, or an elderly black mian deaial
adinfttance to & nursing hoiue bucatise of his race, vef youlig Woluan denied ad-

pumm and practices which if the new regalativus go into offect mag  flow go
unitvestigated and unredressed. \ /: w-

It .ul(lltiunal staffl is umurc.l to expeditivusly, investigate and resphve allega-. .
tionis of denfal of il rights, it shoukd have et seguegted. Uul\;,mnc in its hus-
tory has Congress deni (l OCR additivnar stall wlead it voas requested, The 1e- .
(e st was roedueed - not dended - o that justance because of the exiessive num-
ber of unfllled positivns on its stafl ruster. Iu fact no additional staff as been
n-mn-stcd for soveral years i the guportant arca of elemientary and secondany
wlucativn enforecinent o rsonnel. In fact, vuly on June 4, 1975, did the agendy
tome forth with the argunent that it w A U utiderstaffed that it could not (umpl,\
with a two senr oll court wrder tu uis estis suie speatic allegation of dendals of .
eivil rights. i

A+ an ultonmt{m lo the lmesn rutfon and redress of individual complaiuts,
OCR puvpuses to deflue ibs own unestigagion and enforcement priorities. This
puxitivn might be tenable, if its past record of sell luitinted resvlews were more
impressive (See Justice Delayed and Denwd. HEW and Northern School De-
styregalion, Wastungton, 1974) Tae aredrbility of OCR’s propused Alternative
further suffers from lts simultggeous plans to elimlnate some of its must busic .
inlormation gatheenig dovices ®onns 101 and 1025, This infermation s of erit-
wal buportance L diseerniug patlerns of discrundnatory wetivities which can be
used in determining priorities for «elf-Initated reviews.

Of course svie hnllvidnal complalnts ace clearly nafounded - obvioash Jack- .
ing in Jurisdictlon or the work of cranks—Dbut us recently as July 7, 1975, Mr.
Il tined admdtted under vath ghat appaosimately $U5 are generally meritotious




-
atid Qu resudt tn fudivgs of noue umplhmw (. l(l:nm L. Weinderger, Duponnon

*of Peter Holmes, pp. 6-7). \

In place of its ewn ruvestizaticn of such eomplaluty, OCR proposeg to rptm
complinants to vther lucal, state and federt] budies which may alsv have jurisdic-
tiol vt er thelr subject matier, I nans anstanees being shunted to such agencles
1> & ptuely dllasory tesiedy siuce thuse agencies are often severely ulder-funded
i winbvrestatted and m..um.u» frusseres very Hhmited remedial 1m\h,-rs For in-
sanee, to refer complaints of cisploy et diserhinination against women to the
Zyual Ewployment Opportunily Cottalutsniont 18 illasofy so Joyg as that agency
Continnes 1o have a blacklog in excess of 103,000 cases.

Perhaps OCR's destre te be free of it u-m“'u!!nn Hy snd lf-"izlafi“-ly man.
dated (as wedl as court opdecedy atily Inveatigate all infosuation of discrin-
inadion has its basis in grouuds n(m-l tlain those ruitul on June 4, 1973, In Mr.

+ [lolmes’ Muy 4, 1973, Speech 1pp. 2 and 3) to his stafl, he stated:

- ... ihutong duge will not answer the kinds of problems_that have heen ac-
cumlating and that are tow oi the verge uvi tureatening this program with
paralysis. '

It ix time fo deal eandidly mth the facts of pur \mmtlnn,, . ] N

Tuey tnbicate that the provlems we face tuday are primarily of our own mak-

g, aud that wadess we ndertahe aa effort to effectively resolve these problenss, .
~nfuru.m nt will continue to suffer, the couseyuences, These prublcnm age u»cu-
tinlly managerial ; .

Stafling, and the quality of the work produets - .

- Murale, which zeems to be uncomfortably low. : i .

. In some program areas, a lach of eolierent objectives, policy, and procedures
{o gaide the aenual enforeement effort.
} Weah vourdiration of piobleins of overlapping Jmmhctmu, Letswern Washing-
ton and the regious, and betyveen program and support areas.
- Fhe nefanious conseguences of Iax work habits, quastels, eliques, aud petty
reseitieuts oty stedl whid e some cases ma) hatve assunied racial vvertones,
Fou many seti.« comnutments. all ¢rying out. for attention at vnce, with the
. resiiht that sottic eases eolleet dust for xunntlm on end, and follow-up w urk is
- seqree, spotty, and seldom timely.

A wolaentration of authority in a few lmuds is Washington wm(.h. over the
yvars, has effectively served to bottle thiugs up aud mahe superiors timid.

I the neat fiseal 3ear OCR stafl umtmucd to grow «aid geerheme of decentral-
iz o and reorganization dux,,nul to remedy Buing o thl'bc defects was instl-
tited, Xew, however, It appears that the Office of Civil Rights is seeking fo deal
with its m.m.a,,u‘i.l.l atd resvurces problems ot by mu]um: its stafl amd prograi
wore effivient and effective but by .nbdu..nfm he usyuusibﬂmvs it was estab-
lished fo curry out,

It 15 oy pusition Hhat the ql|u~t1«»n is not whether O(/R should focus vn an indi-
vidual wmpmmt or self-nitiated ry views, Buth are clearly necessary amd, given
the proper utlh/.atlon of this agency’s resources. possible. “

The agendy eurrently 1 hes the pusition that west individeal complaints hasve

« rjiired eACsIVG vli-alie ihvestigalivns In order to verify or refutg the alloged ‘
Violations, Turihwer, 1t umh‘mlx th.xt larae dmounts of stadf time are reyaired for .

thetr resvlution, For m-rmhn, " The resolutlon of Title VI complaints Involves «

, totul &f 20 person day =" CAdanes o W wnberyar, Adavit of l’utur Hulwes, June

3, 1975.) Neither of these a“mxm.\ ls comsistent with the agene)'s past or, cur-

rent prictioe, Tu the first niue months of fiseal 3 eap 1973, Ulﬂ\‘ 2 of 134 wnmlu’mts‘

. recelied by the Dallns Regional Office wleging disciination In elementary and
~ceondary edacation. resulted in vn-site investigations. {Cwted Srates Comumis-
ston of Civil Rizhts, The Fedoral Cieil Rights ]‘njnr,um nt Efforts—1974. Vol :
111, 'I‘u Lnaure Lywal Edwcationee Opportunity (Washington 1975), p. 138. foot-
wote 2020 Afldavits, based un analyses of the agency's curvent prucmc in g
drine iudividuai compliants, Gled s menth i tie ddams to Wenbbiger case
irdicate thet ne nore than 2865 of such complaints result in onssite investiga-
tions, Tstimat.s of staff time utilizuption prepared by thg Regional Directors,

s tunlly in charge of investigating such complainls, indicate that such, on-site
A lnvesibtations normadly require ouly 6 to 10 person-das s to earry out. l'urthu'.
such wnesite follow -up of Individual « umplnhlls is often carried out in connection
with visdts desighed to monitor the stitution's compliance status for other pro-

LPatus ur purposes. Finally, In 1574 the Direclor informed a Subeominittee of the

Senate Appropriation Conunittee that  Ia the Elementary and Secondary Divl-

. sion, three working days were eapgnded on the average, per compjuing,” (Hear-
3
. ' L - . ~

| 'El{llC : 74 . ‘
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DR § -
am o ILRC LGS0 b b a Sulrvonunldee (.i thie- l.mm-ultw oty Appropriatiyns of
14 Lhe bubted Steaes somih, Niney Tland Cdnaress, Setond Session, p. 3045 ). |
Liv sttnunaty, il is our position That the wgtund s Fasos fur ebdicating a crucial
p.u‘t ol bis il nighis cilubcelueii tespensibinhis afe uLpersuasive, Given proper
. fadtrship and atiizativie of abs asaaloble resguren s, 10 Cats aiid Must currs oud 1s
respuitsebnlite. bods to fesproaad Wdlectisely to Nnhmm.u colupladlits and to carry
ot g mebdngiul prograa of self-initinted review s, .

3 —_— N . .
N M @ 3 :

a . LrabL l:amk('n\rr;cr\(}‘ 0¥ (yerr R!G"!’P\ l
. ' Washington, D.C., June 20, 1935, ‘

’

o ATGUATEs I LA WRHINS, .
s man, Eual Opportunilics Stbowmnatlee, Conunittee on Eduedtion and
Labor, -
BN DesR Gis. Oun belalf of the Women™s Lqgual Rights Tasic Foree-of the Leader-
ship Conderenc - un Civil Rights, 1 am subanitting those comments on HEW's .
propused posulations to prolibit o x dlseriaination an federally suppurted edu-
tationl progieis and other aciivatles. The Tush Foree s chared by Arvonne
Fraser, Leghdative Chair of the Women's LEyuity Action League.
. Lu the Leadesship Confereuce, eotulyehts on issues of bVl rights enforee- '
' ment are arried sut by specialized Fash Fores, Although these eommente
wire allopial by the pautu.ular Tush Foree, I am sure they express the senti-
\1' . ity ol the uabional orzanizadions that purticipate in the Leadership Lon-
d ference. . * . .
‘ Sincerely, . :
. MawviNy CAPLAN, Dir¢ctor,

) . Enclosure. . : 708 . - ~.
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SIATEMLNT OF THE WOMEN'S LQUAL RicHIS TASK FoRtn oF THE I4ADERSHIP |
- CoNrrieNce oN CrviL Rienrs °

We bt;f",\‘(,‘ the ILE.W, regulations approved by the Iresident provide a gowl f
~trucoure of regulatious and guidelines for making sub~tautial progress toward ’
achivving the goal of Litle IX of the Educufion Amendments of 1972 (20 U.S.C. /
1651 et tu cllnidnate sex disceimination in the programs and activities of the ;
ulumtmxml institutions covered by that law. We, thunf@ urge that the Cun- |

ress wllow the regulations tu bucume effective on July -1, 19su, as approved
b} the President,

Sex dise¢rimlnation Las been for mang years, and still Is pervasively prac-
| tlived aud fullowed in sirtually all cducational progrums and actlsities in onr
ilivl's schouls, culleges and wuversities. It is so wilespread and so deeply
Liubedded fni the seducational structure and o the habits uf thought and n(‘tmn
Ly most sehuol administrators, faculty, sinplogees and studefits, that its eradica-
ton will eegalie substauTidl efforts and massive revrentation of attitudes.

The HIW regtlations contain rome prosisions which we would oppose or .

think are nunecessary, and they omit provisions which we anould favor as pec-
easdry op useful to eradicute (Xistlug sex disctanination practives [n the insti-
tations coverad Ly Tithe IX, Hpwover, the regulations do tachle the major issues
Gl sex Jecthmdnalion vigofously i most aspeets, of school activities, inelnding
revrbitient il adwdssion of stadeats, emwployment of faculty and others, re
seireh, extracurpicular activitied, lousing, nse of facilittes, fin nncml assivtansce, |
o Lesalill and {surance Lenefits, phasieal educstion and athletles, stadent \l.l(ll\, ‘
winl dasses, Ty sone respedts, the lmllth‘\ and gudelines are pre(’iwlv drawn to '
achieve the elanantion of -ox dis eriminatisny In other respects, the ITEW regu-
. 1..0{£‘~ are cither vagne or not fally comiuiNed t the principle ol promptly

)

eliminating vex dizerimination,
THe who uow urge Congress to defer or weal™n these regulations (which
already are 9 3enrs after the enactivent of Title IX) are really seeking to

' preserve recdivepimination in owr educational institutions. Their predictions of
Cdisaster” I ses diseriminadion is barred in their favorite programs remind us of

v e thietorke of Fpose s hia sluce time immemorial have apposed or tried to awnder-
swine the privcple of muml trperuities regardless of taee, color, rellgion, na-

.o vonal vrivin or v <, We i ulw\ ¢ their predictions are wrong, and we regrot thut
" HEW was apparently influenced by <neh argnments.
In agpraising the IHITW regulations and the extent to which they carry out .

the purposes aad policy of Title IX, we have welghed and comparsed both their

PAruitext provided by enic [
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strengthsand their deictendes, We believe that, ou balance, they proy ide a good
struciure upoit whirh te begin the process of endiig sex discrimination in the
educational iastitutions covered by Litle IX, It Is also vur hope that the progress
' winen we there eapeet nail alsu provide the exaiuple for eapanding equal op- '
portuntties for males ainl females throughont our edacational yystens,

For these reasoly, we ucge that Congress allow the regalations to Lheconie ¢ffec-
tive on July 21, 1973, as approved by the President. We further urge that Con
gress untinfain close and eareful watch on how the educational institutiony
comply with the regulations and how eifeciively FILW administers and enforces,

them, .

: . o
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