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.1*The issue: off student's right to. privacy has come t6 the
forefrcint'.of educational, concerns in recent years. The
,Education Amendment Act of 1974 contains sections that
deal directly wigth the. maintenance and release of student.
records. Nebraska State Statutes 'alio delineate. specific
responsibilities-!that school district employees accept
when student 'records exist, ..The enclosed information.
Presents the,tederal and State laws that school officials
must adhere, to'withrespect.to student records. auggested
guidelined;afcompany each category of law. QUesiioni '

regarding the interpretation of these laws Should be
referred,td, an attorney. .ii ,
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FiDERAL LAW

EDUC ION AMPDMENTS OF 1974.

CONFERENCE REPORT
'(To accompany H.R. 69);

.

// ,

PROTECTION OF THE,RIgHTS AND PRIVACY OF PARENTS AND STUDENTS

/ . .

. 513...40 Part .c of the General Education provisiOns Act i,further
. 4

amend by addift 0t the end thereof the following new section:

"PROTECTION 0.iTHE RIGHTS AND PRIVACY OF' PARENTS AND STUDENTS" '

"SEC. 438., (a) (1) No funds shall be made available un r any applicable
program to any State or local educational agency, any institution of higher
education, any community college, any school,egency offering a. prescbool
program, or any other eddcationa/ institution which has a po/icy,of denying,
'or which dffectively prevents, the parents of students attending any schbol
of -such agency, or attending such institution of higher education, community
college, school, preschool, or other educational institution, the right to '

inspect and review any and.all official records, files, and deta.dlrectly

related to their children, including all material that is incorporated into
'each student's cumulative record folder, and intendefor school use or to
be available to parties outside the school or school system, end. Specifically,
includingibut:not_necessarily limited to,, identifying data,-acaderliC-work
completed, leve.t 4f achievement (grades, atangardized.a&hievement test scores),
attendance data, scores on standardized, intelligence, aptitude, and psychologi-
.4Ltests, interest inventory results; health data, family back4round informe--,
tion,..t.eaCher_or counselor,ratings and observations, and verified reports.of
serious 6i,reqiirrent behavi"Or-patterng. Where such records'or data include
information oh:moe than one student, the,parents of any student shall be
entitled to receive, or be informed of, that part of such record or data as
pertains to their child:':Each recipient shall establish appropriate procedures
for the granting of a request by parents for access to their child's school
reaords within a reasonable period of time; but in no,case more than forty -five
days after the request has been made.

"(2) Parents shall have an opportunity' for a hearingto challenge the con-
tent of. their 'child's school records, to insure that the recordS are not inaccurate,
misleading, or otherwise in violation of 'the privacy or other rights of students,
and to provide an opportunity for the correction or deletion df any such.inaprurate,
misleading, or otherwis inappropriateXata cOntained therein.. ,

"(b) (1) No funds s all be made avallable under any applicable program to
any State or local ed c'ational agency,'any institution of higher education, any
community college, a ,school,agency offering 4 presohool program or any other
educational Institut on which has a policy of permitting therelease of personally
identifiable record- or,files (or personal information diontained therein) of stu-'
dents without the w itten consent of their parents to any individual, agency, or -.

.organization,othe than' to the following=- 16 ..

"e= 4
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,"(A) othe i. school officials, including teachers within the educational.
iinstbution olVocal educational agency who haVe legitimate, educational

.
iinterests; %., ,

. .
. 1

"(B) officials of other schools or school systems in which the student
intends to enroll, uPph.:Oondition that the student's parents be notified of
the transfer, receive a copy of the record -if desired, and have an oppor-
tunity for a hearing to challenge the content of,the record; ,.

. "(C) authorized representatives of-(i) the Comptkoller General of the
United States, (ii), the Secretary, (iii) an administrative head of an

, education agency (as defined in section 409 of this Act), or (iv) State
educational. authorities, under the conditions set forth in paragraph (3)
of this subsection; and

"(D) din connection with a student's application fox, or receipt of;
.financial aid-.

i .

.

"(2) No.fUnds shall be made available underany applicable program to any
State Or local educational agenc4,4.any institution of higher education, any
coMmUnity copeye, any schoo,agehey offering a preschool program, or any other ,

educational institution which has a policy-or practice of furnishing, in any
form, any personally identifiablednformation contained in ers'onal school
recordS, to any persons other than those listed in subsectiOn (b)(1) unless-- .

."(A) there is written consent from the student's- parents. s s'pecifying
records to be re eased, the xeasons fOr'sach release,, and to whom, and
with a. copy of the records to be released to the student's parents and
the student if desired by the parents, o_r.

"(B) such information,isfurnished.j.n compliance with .judicial order,
Or pursuant to any lawfully issued subpoena', upon condition that parents
and the Students are notified of all such orders or suipoenas in advance
of the complianc therewith by the educational institution or .agency. .

...

"(3) Nothing con ained.in this section shall preclude authorized represen-
1'tatives of (A) the CO ptrudler General of the United,States, (B) the Secretary,

(C) an administrative head of an education agency or (D) State educational auth-
oritiei from having access to student or other records which may be necessary in
connection with the audit and evaluation of Federally-supported education program,
or in connection with the. enforcement of the Federal legal requirements -which
relate to such programs: Provided, That, except yhen collection of personally
identifiable data is specificafr! authorized by Federal.law,,any-data collected
by Such officials, with respect t individual students shall Got include inform-.
tion (including social security numbers)'whiCh would permit the personal identi-.
..- -..

fication of such students or their parents after the data so obtained has been
collected:. : , . i

"(4) (A) With respect to subsections (c) (1,) and (c) (2) and (c)(3), all

%,r

dons/ agencies, or organizations desiring acce to the records of'h
student shall be required)t;,si.0 a written form w''9h shall be kept
permanently with the file 0 the student, but only f inspection by the
parents or strident, Indicating specifically the legitimate educational or

-' other interest thateach persop, agency, or organization has in, seeking
this information. Such form shalll'be aVAilable to parents and to the

40 school official_responsible or record maintenance as a means of auditing
% the oi5eratioroof.the systek. . .

"(B) With respect to thi subsection, perscMal information' .shall only,
be transferred to a third party on the condition that such party will-not
permit any othei.party to hive access to such information withoUt the

owritten consent of the parents of the student.
.!,

1

.
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"(C) The Secretory san, adopt appropriate rag jatio. protect the
rights of privacy of students and,their famines in onne tion with any .

surveyior data-gathering Activitile conducted, assi , or authorized by
the Secretary or an admin Strative.head.of an education agency. Regulations
established under this sub tion shall include provisions controlling the
use, dissemination, and protection'of such data. No survey or data-gathering
activities shall be conducted by the Secretary, or an administxotive head of

.an education agency under ah applicable program, unless such activities are- -authorized' by law. .-.

"JD) For the purposeS of this section, whenever astudent has attained
-

eighteen years of age, or is attending an institution of postsecondary educa-
tion, the permission or consent required of and the rights accorded to the
parents of the student shall thereafter only be required of and accorded to
the_student.

.. .

"(E) No funds shall be made available under any applicable program-
unless the recipient of such funds informs the parents of students, or the
students, if they are eighteen years of age or older, or a eattending an
institution of postsecondary education, of the rights orded them by this
section. . ,

"(F) The Secretary, or an administrative head of an education agency,
shall take appropriate actions to enforce provisions of this section and to,
deal .w ith *violations, of this section, according to the provisions of this
Act, except that action to terminate assistance may be taken only if the '

Secretary finds there has'been a-failure to comply with the provisions of
this section, and hehas determined that compliance cannot be secured by

'voluntary means.

"(G) The Secretary shall establish or lesigna te an office and review
board within the Departmentsaf Health, Education, and Welfare for the pur2
pose of investigating, processing, reviewing, and adjudicating violations
of the provisions of this section and complaints which may be filed concer-
ning alleged violations of this section, according to the procedures contained

_ .

in section 434 and 437 of this Act.".

(b)(1)(i) The provisions of this section shall become effective ninety
days after the data of enactment of section 438 of the Genera2 Education
Provisions Act.

(2).(i) This section may becited as ale "Family-E ducational Rights and
Privacy Act of 1974".

PROTECTION' OF PUPIL RIGHTS

SEC. £14. (a) Part C of the General Education Provisions Act is further
. .-

amended by adding after section, 438 the following new section: ' .

/'

.
. .

.

. .

" PROTECTION OF
. I
PUPIL RIGHTS - * '

. . . ..
.

'SEC. 439. All instructional material, including teacher's maipals, films,
tapes, or other supplementary instructional material which will,be used in connec-
tion with any research or, experimentation program or project shall.* available
for inspection by the parents or guardians of the children engaged in.such program
or project. For the purpose of this section 'research or,experimentation program
or project' means any,p;pgram or project in any applicable, program designed to
explore or develop new or =Proven teaching methods or techniques".

/--(b) The amendment made bvsubsection (a) shall be ef4ective upon enactment of
this Act.

...

. ;

6
. ..,
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LIMITATION ON WITHHOLDING OF FEDERAL FUNDS

I.

SEC. 515. (a) Part C of the General Education Provisions Act is further
amended by addingafter section 439 the following new section:

A
"LIMITATION ON WITHHOLDING OF FEDERAL FUNDS

"SEC. 440. Except as provided ii section 43d Ib)(1)(D) of this Act, the
refusal of a State or loOal educational agency of institution of higher educal,.
Lion, community college, school,agency offering a preschool.program, or other
educational institution to' provide personally identifiable data on students or
their families, as a part of any applicable program,,to anyFederal Office,*
agencg, department, or.other third party, cn the 4iounatNthat it constitutes a
violation of the right to privacy and'confidentiality of students or their
parents, shall not constitute sufficient grounds for the suspension.or termina-
tion of Federal assistance. Such a refusal shall also not constitute sufficient
grounds for funding for such a recipient in succeeding fiscal years. In the case's"-
of any dispute arising under this section, reasonable notice and opportunity for
a. hearing shall be' afforded the applicant,.".

(b) The qmendment made by subsection (a) shall be effective, upon enactment
of- this Act. I

. "GUIDELINES: COMPLYING WITH FEDERAL LAW"
Reprinted by permission from Education D4ily, August 16, 1974,

Capitol Publications, Inc., 2430 Rennsilvania Avenue N.W.
Suite G-12, shington, D.C. .20037.

STUDENT,ilIGHTS AND PRIVACY IN H.R. 69

A school which -"effectively prevents " parents from reviewing and inspecting
"all official records, files, and data directly relOed to their childten" could.
lose its Federal funding under the Education Amendments of 1974, now on the
President's desk for signature. This applies, as the law says, to any sottool,
state dr local educational agen'cy, institution of higher.education, community
college, agency offering a preschool program, or "other educationalinstituton.fir

Everything(In The Folder - The material which is open to parentaT inspection must"
include everything in the child's cumulative record folder, including identifying
data; scores qn standardized iitelligence, achievement, and aptitude tests; aca -.

demic work completed; level of achievement- -which means grades and 'standardized,
achievement test scores; attendance data; interest inventory results; health data;
family background information; teacher or counselor ratings;.anO,observations and
verified reports of,"serious or recurrent"Iehavior patterns. 'And a parent's
request to see these' materials must be honored within 45 days, the,time he makes
it.

)(
.

Parents May Challenge Records - Parents are also to 'have opportunity for a hearings
to Chillenge'thecontent of the 'school records and to.request deletion of "inaccu-
rate, misleading, or otherwise inappropriate data contained therein."

Personally Identifiable Records-- But after specifying that parents can see school
records, the-law goes.on to forbid that right to third parties except where parents,,, -

have given written consent. In ether words, schbols, SEAS,-aneLEAs.maylose,their
Federal aid if they "permit the release" of personally identifiable records mr.

!rt.46it't
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files of students to anyone except: school officials and teachers ."who have
legitimate educational interests!; the officialS"of a school to which a student
is transferring. (and then only if the parents know about it and can, see the
transfer record); and Federal and state education officers (if the records are
necesSary in connection with audit and evaluation of Federally supported educa-
tiorf programs or enforcement of Federal legal requirements under such programs).
Personally identifiable data may also be released in connection with a student's
application for, or receipt of; -financial aid.

Data-Gathering- The Department of Health, Education, and Welfare is to "adopt
appropriate regulations" to protect the privacy of students and their families
in surveys or data-gathering activities conducted by the Federal government,
with-controls on the use,disseminAion, and protection of the data. And all
data - gathering activities must be authorized by law. )

Over 18 - When a student becomes 18 years of ageor goes off to college, the
permission and consent required before anyone can see his_ ,records becomes the
student's business, not his parents'. "The rights accorded. to the parents of
the student shall thereafter only t) e .required of and accorded to the student,"

, the law says.
.

Parents Must Be Told of Rights - There is also a threat of withdfaWal of Federal
funds from "-any applicable program" if parents (or. students, if ,they are 18 or
older), are not informed of their rights, concerningf student records.

z

But HEW is told that for all failures of compliance with-the privacy regulations,
denial of funds is to occur only after it hes determined- that .compliance cannot
be secured by voluntary means. An office and review board is tO,be established
in HEW for the purpose of :investigating-, processing, reviewing, and adjudicating"
violations and tomplaintt.

Experimental Program's - In a further step to .protect students' rights, the law
amends the General Education Provisions Sec. 514, Part C, to add that: "All
instructional material including teachers' manuals, films, tarres, or other
supplementary instructional materials,which will be used in connection with any

d iresearch or experim tation program or project shall be available, for inspection
by the parents or guardians .of the children engaged in such program or project."

"For the purpoie of this section," the law says,"research or experimentation
progfam or project' ,means any program or project in any applicable program
designed to explore-,or develop crew or unproven teaching methods or.techniques."

There Are Limitations - Having stipulated students'.and parents' 'rights to
"privacy and- confidentiality" on personally identifiable data, and the penalties
schools will let themselves in for if they ,violate the rules., the law goes on to
strengthen educators hands i n' deal ings with, the Federal government. If an "educa-
tional institution refuses, on the grounds that it constitutes a violation of
privacy, to give "any FederAl office, agency, department" personally identifiable
data, the 1,aw says that refusal will not constitute sufficient grounds for termi-
nation or suspension of. Federal aid, or prejudice the chances of funding In future.4

School personnel directly involved with the 'student in the educational process
may review the student's record. They .should acknowledge such a review by signing
a statement which contains a listing of persons who have viewed the student's file.
The intent of thiprovision is to grant parents a means of auditing the informa-
tion release sys'tem operating in the school.

8 \
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NEBRASKA STATE STATUTES

79-4,157, Pupil, parents, guardian, teacher, counselor, school administrator;
school files; access; disciplinary material; removedand destroyed upon pupil's
graduation.

Any pupil in any public school, his parents, guardians, teachers, counselors,
or achoo/ administrators shall have access to the school's files or records

.

maintained concerning him. No otter person shah have access thereto nor shall
the contents thereof be divulged in any manner to any unauthorized person. All
such files or records shall bso maintained as to separate academic and dis-
ciplinary matters and all clisciXolinary material shall be removed and destroyed
upon the pupil's graduation or after his continuous absence from the school for
a period of three years, and after authoriiation is given by the State Records
Board pursuant to sections 84-126i:to 84 -1220.

79-4J58. School board; board qf education; official policy respeetin ersonnel
filei and student records; rules and regulations; adopt; pybl-i-sh.; restric
The school board or board of eaucdtion of.each school district shall adopt and
publish an official policy respecting personnel files and student records, which
polidy shall not conflict in any wanner with- the rules and regulations of th%
State Records AdminiStrator adopted pursuant to sections 84-1201 to 84-1220.4

.

GUIDELINES: COMPLYING WITH NEBRASKA STATE LAW.

Categorizing Student Records - State law requires that schools separate discipli-
T,

% nary matters from; academic matters. The following options suggest two organiza-,

Xional methods of.meeting that requirement.

Academic Records - This category includes material that must be maintained to
insure the proper operation of a school system. It may contain: ,

1. Birthdate
2. Parents or guardians names and addresses
3. Grades and academic work complked
4. Attendance data
5. Sex
6. Scores on standardizeciachievement,aptitude or interest tests
7. Extracurricular activities
8. Health data

'Behavioral/Disciplinary Reports - Comments referring to student behavior should
be confined to objectiv statements.pertaining to specific actions performed by
the student. This fiKe may include but is not limited to:
1. Statements from teachers, counselors, or administrators concerning

academic 'performance or personality characteristic
2. Home environment information
3. Reports, of parent/teacher conferences
4. Records of disciplinary action taken against,the student by school

officials

Maintaining Student Records .

Academic or Administrative Records - Schools shall maintain a file in this
category for-each pupil as prowls& for in the,NQbraska Rules and Regulations
for Approval of Public School Districts. The record card containing information



considered'asic t6 identifying the student and his/her academic performance'should be on file for an indefinite period.

Behavioral/Disciplinary Records - These files must be maintained as being dis-
.

tinctly separate from the academic records. Changes in a student's behaviorshould be accompanied by school personnel making appropriate revisions in thatstudent's record. Student files should ebntain only relevant and accurate.information. All such files are to be destroyed once the student graduatesfrom school or after he/she is absent from school for three contiguous \years.

r

Security of Student Records - Since the school system and its employees areresponsible for the prudene use of student records, it is imperative thatconfidential records be secured under lock and key except, during periodsof examination by authorized persons.

Destruction of Records - The destruction of disciplinary informaX4 about astudent must occur upon his/her graduation from high school or after he/she.has been absent from school for three cohtinuous years. School personnel canobtain the authorization
forms necessary to destroy student records by con-tacting the Records Management Division at the State Capitol in Lincoln.(Please note Appendix A).

10



SECRETARY OF STATE .

.IltECORDS MANAGEMENT DIVISION I
APPLICATION FOR AUTHORITY\

FOR RECORDS ACTION
. .1 Date September 3. 1974 ming#

APPLNDIi A

Department ' Pub,) i c Schools
Division

Title of Records Student Records
--.Disciplimary Material

'Dates 1950 1974 Graduates Volume SO cu. ft. Alphabetical
. .

Arrangement
Statutes Affecting Retention RRS 19 1432' 1973 Supp, Sec. 79-4,157: All _disci pl i nary:_-glatfir I al, chal 1. be removed and destroyed upon the pupil's graduation or after hisDESCRIPTION AND USE continuou4 absence from the school for a period of three years.

A SHORT GENERAL
DESCRIPTION OF THE TYPES OF MATERIALS INCLUDED IN THESE FILES

MAY BE GIVEN' HERE.

4

AUTHORIZATION REQUESTED: (Checleone)

X I a. Disposal of present accumulation of noncurrent recordsI I b. Establish retention schedule for current recordsI c. Microfilm and retain originals (For Security)
d. Microfilm and destroy originals

( I e. Transfer to Records Center or other storage
I f. Transfer to State Historical Society for permanent retentionI X I g. Continuing Authority

SUBMITTED BY.
Name o o Icial

Title
Superintendent

Request Approved

Approved by

State Records Committee

RMA 1

Denied Reason I

Secretary of State

Director, Records Management

------_
Stets Archivist

_
'Nam

Title

Name
Title

Name
Title .

Retiln blue copy as temporary record
Send remaining copies to Records MgMt.

-Rink pops, will be returned es final
!a.
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