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ABSTRACT - ‘
. This paper presents a discussion of state and federal
licensing and regulation of child care services. A hierarchy of the

kinds of regulation is defined: (1) basic preventive/protective
requirements (related to zoning, fire and safety, sanitation, and
basic day care licensing); (2) administrative standards for publicly
operated programs (equal to or better than basic private day care
licensing requirements); (3) funding standards or fiscal regulation
of publicly finranced programs; (4) qualifications of the staff
regulated by credentialing; and (5) standards of gquality for model
programs (accreditation). Some of the preblems involved in
establishing and administering these kinds of regulations are
discussed. Consultation, technical assistance, education of the-
public, community organization, staff development, evaluation, and
information centers are identified as nonregulatory vays of pursuing
quality child care. (Consultation and information services are
briefly discussed.) Some of the Special problems involved in ‘
licensing family day care homes are explored, and a workshop sheet of
- questions pertinent to quality child care is provided. (ED)
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3hild aivocates have been pushing for more day care for many
years. The well-znown statistics iniicating the enormous gap between the
nuaber of . workinz mothers and the number of children in Yicensed day—care-—-- ., -~
progranms has long Seen a cause of urgency and concern. Day care wWas the
overriding concern of the White House Conference in 1970.

Yet, 211 alonz, the day care advocates have been expressing aﬁ
equal concarn for juality. The press for'more serviges must not result in
a sacrifice of tas guality chiliren need. One thing we do have very solid
schentific evilencze adoat is the fact that_poor programs can d5 serious

el 3z czre, but that day care'must be of the kind our children
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of thase ways are zppropriats for a basic level of quality for preventive
protection of all chiliren in child care; others are appropriate for a
higher level of guality. All rest on a base of public support. States,
need to taink thro:zh ezch of these various ways, in ordsr to make some
clear recision; 2wt where to place the emphasis, and how to design a

systen which uses these ways in somne rational relation to cne another.

-

4
Licensing and regulatory ways of guaranteeing quality are more

inportant than thes atlentlion which has been given them in public policy.

Public polizy discassions, including discussion of delivery systems, have
underzstinated the inportance of this kind of consumer protection. It is
no* costei out in analyzing costs of public child care policy. Federal

partisipation in siale licensing is not specified in past child care B
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-lezislation., Taere has been little feleral support until the recent catalytic

cbudies e the Office of $hild Dsvelopnent. Yet licensing is our most important
preventive corz.aner protection progran, guaranteeing the rights of children
anl fanilies to adequaie care while protecting the constitutional rights

of onerators. »

iy the lack of attention to quality support in public policy?

_There has been, first of all, confusion in public policy, and failure to

_distinguish regulation from non-regulatory functions such as child placement;

failure to distinzuish one type of ?egulation from another, such as licensing
from safety or health regdiafion, or licensing from funding requirements.

In adiition to the confusion, there has been a lack of interest. I believe

ons reason for ithis indifference probably stems from a basic resistance

to authority coamon to us all. As Americans, we inherit a strong strain ofa
"rugged individualisa” which makes us uncomfortable with authority. Licensing
staff inherit it,ﬂlicensees inherit it, and the public:in general inherits it.
Yei, wheaaver any problem arises in our society, a typically American response
is to generate nore regulatory lad. Jnile regulation is a typically American
fora of social action, our discomfort with authority makes us generally hostilg

to law enforcenent.

A final x2ason for our lack of interest in licensing may be

the fact that there are indeed serious problems in our licensing prograns

whlch need correction.

_ Licensing is a form of class advocacy, protecting all children
from the potential of harmful conditions, in contrast with casiéadvocacy.
Jnea soundly implenentel, it is a way of assuring a base line of quality
balow which no orogran nay legally operate, HNorris Class, jin his classic
booklet publisheld by the “hildren's 3Bureau, (#+52) descriyes such a sound -
licen;ing prozrat, With consumer and operators invelved wilely in standard

\,

\
setting. 3uach a rejulatory systen coill be widely used to assuxs rights,

3 |

\




-

mach as Civil Rights and Fair Eaployment legislation has been used.
- .2 neel better training of licensing staff, the public, and

especially the policy nakers intc the potential of a well-run licensing

ERR RS

~ progran, In nany states, licensing staff are now beginning to have greater

access through training and counsel from Attornéy Genasrals' oifices to
soind regulatory concepis and procedures., But they will not be able to
vake _any action on thelr new learning if the policy makers above them remain
indifferené tg the potential of licensing, coﬁfused between different forms
of regulatlon, and unwilling to hold the line of quality in the face of th;

press for nmore ssrvices,

K]

Je need a comnqn'terminology and a common conceptual framework . (}
in order to talk about fegulatioh and other ways of achieving quality.
sorris Class has attempted to develop this common framework for discussion.
If we imagine a solid line; representing a basic floor of qual%f&, this is
the line irawn by the siate in establishing its licensing requirements.
The raquirenents, representing a concensus of different interests, are
Irawn up ét the line whiszh the state believes is essential, and pperating’ ,
below that line is outlawed beczuse if would bs harmful. Also at-the base
line are health regulation and safety regulatiéh. Other methods of
regulation‘éstablish tSeir requirenents.above a base line level. High
g.aliiy stanlarls for molel programs represent a ceiling of quality to

waizh e aspire, and this lizne can be reprssentei by a dolted line.

3stween the floor and the ceiling, different kinis of .

rezulation can be represanted as follows:




. ceiling——-------—---—-------—-------;_-_7 --------------- S ———
' _ Standards of
Accreditation quality for
model programs
{ ' .
Jualifications
Crelentialing ‘| for staff
" Fiscal regulation Funding standards
Rats Setting -
, Administrative ’
. ) Inspection and standards for
| Approval publicly operated
‘ progiams
i ° |
: = = T Basic preventive
77
Zoning 44 gi;:f;nd Sanitation , Day Care i protective .
-Rez L sir i
Resuiation Rezulation . icensing ) requirements )
. 'S
floor of guality i floor of quality . floor of quality
There are other ways of ap»roaching the question of quality, which

are not rsgulatory, which include actions such as: &
' - consultation
- education of the pubdlic
- coamunity organization
‘. - training
. - evaluation

- information centers

These different wéyqp regulatory and non-regulatory, of approaching
quality can bz given different enphzsis, linked togétﬂer in different ways,
pro?iied by the sane or different agencieé, or by the same or different ' ]
staffs within an agency. .But they neal to be thought throuzh in some rational
relation to one another, without confusion anong them. About each, state

decision-rnaxkers should be asking:
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Shoulz it be done?
- .20 shouli o 1t? T
— “nat shyild be conbdined and what should be separated? !
- How can it be done with the least overlad ani cuplication?
- How can it be done in thaz least amount of time for the operator?

t
- How can it bes done without inhibitiﬁg the growth of a needed service? .
Starting with the box at the bottom rignt corner of the list of
regulatory activities, we find day care licensing, a cornersione of a state's
regulatog¥ system. Its requireméhts rep;esent a base line of gquality below
which no program may legally operate, Any day care below.this lipe.is outside

the law and penalties may be invoxed. Ye can argue about where that base line{{

shouli be drawn, ani ho¥w close it should be to the level of qpality specified
in funding requirements. 3ut while there are licensing laws there can be

no argument that where there is licensinz, there is the drawing of a base B
lins, a iloor_of quzlity. The law says, "No person may operate"” without a
licensing, and the license may not He given unless the requirenents set by

the licensing agency are net. These requirements are the line the state

dfa%s for the proizciion of all childrzn in . hild care.

Jay care licensing la'is are not the only basze liné rezgulatory laws-
whish apply to chilz cars, and day care 1icensing requirements are not the
only requirenents. Safety requircements come ab&ut because citizens, concerned
to praveat chiliren froa burning to déath in fires, touk legislative action
resulting.in reguired bulliing inspections according to a minimum code.

Health requirements cone about bescause cltlzens, concerned to prevenf the
spread of epilenic disease, took lezislative action resulting in the
enforcenent of a nininua healih code. Zoning by-laws come about because

states pernit local connunities to engage in land use planning and control. -

To the operator seeking zoning approval, health approval,

s1fety app ﬂoval, ani

W

day care liceasing, all this base line regulation ‘
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appears to be a systen wnich doss not work Very well, It is important
to understand that they are vrong in their diamosis; it is not a system

waich sorks badly. The orodlem is that there is no system. Instead there

are four different najor regulatory interventions stemming from four
differént bureaucracies created by fo;r different pieces of legislation

with four constituencies gith differing attitudes. = If stgtéé are conceéaad
for the children notrin day carebwho also need the,ﬁea;th and safety and care
wnich these programs offer families, steps must be taken to create a system
our of these regulatory actions, which may require further lggislation

in some states. The federal Model Statute is a Start at thinking throﬁgh
wha% should be in a licensing bill, but in sbme staéés it may be des}rable

to add outside sections amending healtg, safety, or othe} legislétion which

- > ? ’
nay also have jurisdiction. over day care, to mandate some system and

relatlionship.

<«

Regulation through zoning is different in nature from the
other three\bése line typss of regulatign, since it focuses on land rather
than hunan protection. Joning has been mis-used by local oommunities to
inhivit services. 1In !lassachusetts, wé have decided that the licensing office
should not be rssponsivle for enforcing zoning, and that aay care should be

>

exenpt from zohing.

~

" To move up a level in the list of kinds of regulation, the one

1listed above day care licensing is inspection and approval. This is a term

. useld by Norris Class to indicate that a)différent method of regulation is
usel when the public agency operates prograns, since licensing by definition

is regulation of the private secto}. The public agency should provide
. 7

service at least equal in quality to services provided in the private sector,
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1f children are to recaive equzl protection, Concelvably, the pubi%c agency
nizht feel a responsihiliiy to provide a higher level of quality thaﬁ that
required t?rough liceasing, vhich is nxireason for placing that box at a

highef level than licensing., At least'th; quality must be eqmal, which will
de220nl on the stales' <lsveloping new ways of regulating and enforeing standardé

for the publicly opsratsd prozrans.

Fiscal reguiation‘has to do with assuring that standards //////

appropriate fo% the expeniitdreQOf public funds are met. Head Start Eﬁidelfﬂes
and performance standards are an example of this type of regulation. The .
Pederal Interagency DJay Zzxre Requirements are funding standards. They do
not‘apply to prograns unlsss federal dollars are spent'in fhem. I believe

they should repressnt a higher level of qualit§ than base line licensing
requirements. Government, when it purchaées child care, should ;pecify'a

level of quality desiradle Jor the achisvement of the goals of the prégram,
r2ther than the base line qu2lity necessary for the prevention of predictable

hari,

se havs y2* to develop an effective monitwring systenm.
The federal az:lit dnone by #I7 of day care in nine states is a good example

~

of the difficulty in =211iling quality fro: ths federal level. The audit
naxas asswiptions adbour s272%; anl nealth regulation which could be challenged,
anl doe’s not lraw atisnilion io the problens which local day care programs
fécei during thatiperioi 57 coastantly shifting federal goals and pressures
to implenent new regulations for eligibility not yet adopted.

The monitoring of quality is a type of regulation which needs

firther discussion aﬁﬂ work, The state level may be the appropriate level

fron wnich to develop a sirong systen for monitoring prdgram quality. It is

- -

L4
very inportant to finl Wayg o reluce tae nuudber of people inspecting and

»r this rezson, come experinaenting with the

.y

Al
monitorianz the sane prozra-,
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use of stato licensing staff for nonitorinz a nunber of prograns on behalf

of federal azencles has teen suzzestel, This is an entirely dlfferent function

=15
°

then licensing, and woull require good training for staff to perform the two

functions without confusion.

The other side Sf the coin of standard setting, in f@scal regula -

tion, is rate setting. A past practice has been for government to adopt vague
rhetorical standards, anl then\ppovide ; 1low rate of pay for programs, sO that
d the rhetoric could not be translated into reality. Public frustration then .
was directed at the rule-enforcers rather than at tahe fallure to nrovide
adequate funds for the meetiné of ‘the rules. Sound administratlon would

require that the governnent nust pay for the qualify it specified in its

funding standards. Rate-setting as a form of regulation needs to be based

: ’
exactly on funding standards and the actual costs of meeting them. Massachusetts
has developed a workabdle method of computing center care rates based on costs

‘related to standarids, ani is now working on a rate for family day care systens.

Credendialing has to do with staff. There are many lssues to be
addressed in any dis casslon of credentialing. ‘ould we need licen;ing if we
had good credentialinz? vho should be c//ﬂégtialedv ‘the federal Office of

. Cnild Development is worxing on a conpetency based credential for a carzgiver;
others have sugzested credentialiﬁg qirectors. Texgs has a recent law
requiring credentialing Directors of residential prograns. As public schools
.extend their progran§/for special needs children dovmward to age three, it
is 1;k§ly tg;t an/%arly cnildhood credential will develop in many more'

- states éoi work with young children in schools. Asessment.of,competency-
’ sii%l raises mény unresolved issue;, and not mich as yet has been done to

resolve then.

Accrediiation is a way of setting some goal standards for model

~wozrans. One nodel of accreditation is voluntqry, with standards established

C 3 . o
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by nesers, anl some way of proviling consultation leadinz to a seal of approval.

o This could be dons eaiirely in the private sector, could be publicly funded ’

in +ths private ssctox, or coall H2 a state or city prozran. The chief among

7]

aany issues is the difficulty of agreeing on what constitutes high quality.

T ig workh pursuing, nhowsver, because the exdstence of some recognition of
prozrans of quality nzzes cle;* the distinction between floor or licensing
requairenents and quality standards., Operatsrs would not wave.their licenses
on high as if they are a banger of quality, rather than a permission to

operate, if there were a system which established an actual banner of quality

which they could chooss to seek.
{
Otner ways of pursuing quality, which are noi regulatory, have

bean listedl above but noit described: ‘consultatlon, technical assistance,

education of the pudblic, connunity organisation, staff development, evaluation,

anl infornztion centers. Two of these warrant furthex discussion.

Tha first, consultation, has been a growing issue in the country
in *he last five years. The tern is commonly used to nean held and assistance L4
'provfiel thrbugh expertise, unsonnsgtel with the enforcement of requirements.
The issus of the relation of coasult ation to licensing has been widely dis-
cusse:d. lany have believed ihst licensing staff should provide this kind
of consultation; others hava believed taat the ties to *e:ulatory authority
contaninate the esseniizlly volustary natire of a conbultative relationship.
The resolution of this issas will force us to cone to terms with the issue
of authority. Consultation can never be free of authority, even at best.
Providiaz it from a r gulatory dzse overlays it with the additional authority
of police voiers and power over funding decisions. These other types of
autaority rmake successful consultation very difficult to achieve without

wh

a nigh degree of skill ani unierstanding of the issue. 3ome of the present

‘nostilit s toward licensing andoidtedly stems froa lack of sxiW 1s in trying

. < e .~
bn waa thaze two very i1I7a: anu hats, .

-
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The second non-rezulatory nethod of seeking quality worthy of
note is the spontanzous groWil of resource centers and family service centers
which srovide inforratioa to parents about the prozrams available in the
connanity, anl infornation %5 staff and operators and family day caregivers
about ways of achieving guality. A number of such centers have sprung up
arouni the céuntry, and where they exist provide a focal point fér pulling

together the fragmented neywork of segvices and the users of services.

Community. colleges and other academic institutions are also now providing

4-
v s

a lot of consultation to day care.

States nezed to -be aware of, and help to develop these other
sources for consultative heln, in ways which are complementary, not competitive

to the licensing staff and to one another.

All these ways of achieving qualiiy negd planning aﬁd a rational
systen in vwhich they fit ;ogether coherently. To focus for a moment on the

n0st basic, and in spite of all the difficulties the most imporsant at present -
day czre licensin; - I believs that effectivs énd helpful licensing is an
attainaﬁié anl a feasible goal for states. 1t nay.take same additional staff

in those states wnich have had a nythical licensing program in the past: but

‘the increase will be nodest and Hiil hot accelerate in any drastic way. Doing

a good job of li¢ensing centsrs will not cost the staiés an avxm and a leg. There‘
will need to be be@ter staff ieveiopment(brograms foq licensing workers.

federal support for this tralning, and more federal support for licensing

zenerally would bring some nelp to the day care scene.

2

®or family day care, the outlook is a little different; A% least
907% of the fanily day care homes in the states are operating illegaily. Some
have suggeste§ giving up the effort to regulate the;. They may prove.to
bz right. I believe that we can license then successfully, but the procedures

anl the usze of staff will havz to be substantially dAifferent than the traditional

/1
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licensing ia the pzst, - There is no one rizat way t l¥cense "the way it
spoze to b2;" the couniry has a multiplicity of a2pproaches to regulation

all of which can te definai as licensing

Ir assachusezss, we will issue one license to "family day care
~systens," or groups of saislliie homes operating as menbars of one prganization.
This appears to e a feasitle way of acnieving basic quality in those\homes
ﬁillinv’to limk up with 2 system which pravides services to them, and which

can maintain Yasic quality in the hones. e are developing a set of require-

N .

nents for systems. ' .

. ’ . » ! H
Tor the homes not vart of systems, we are beginning ‘to use a

tyoe of licersure whlch w2 are calling registration.' If they are caring for

other people's children, hones nust be rezistered +ith Yhe stﬂie, and the °*
provider musi certify thai the hone neets thebstate's requirenénts fé% homes -
tne same reguirsnents us2l Jor homes which are éart of systems. The provider
Jis required to give 2 cody gﬁaé;e requirenents to parents using the service.

- The state will visii 2 ho=e on the raguest of a parent, a provider, or a member

of the conmu:ity, or sinply o spot check. An essential element to the success

of the new way of regulel

0'(

hojes will be education of the public, and the

U

+

developmnent ol parent use o: conplaint procedures. Consuners are partners

wring she rights of chlldren to quality care.

0)
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2
licensinz to 2 given the attentlon it deserves
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in pudlic policy. I woald prass for at .least equal priority for this kind of

preventive ciass zdvocacy a7 children as is now being given to case advocacy.

.

If statrs cannot devalop 2 conmitment to program quality, our programs will

tstently f2il to achieve their goals. e will perpetuate our past patterns

£ low qualiiy services which endanger children, waste funds, 'and have
azzative coasgjuences walsh oatwelgh their positive value. The movement

tonari de—in;titu%ionaliza fon oF hunan services will stand or fall depending

! 3 - - . 'y )
FRIC on wagther ssat2s 411l mdersiand and giva priority to the protectlon of
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quality of services. 1

The futurs success of our day care and other soclal programs
‘lepenls upon a coitment at hign levels to regulation in its various
. . foras, and a concep3ual understanding of how to put this commitnent

into actioa.
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UCRXEHOP JORK SHIET

For each t:me of rezulatory alministration, recommend: should it be done in
Joxr stai2? How? Separately or toszzther with what otner functions? 3y what
staf? In what azency? J<itn what bulgeted mone

Z2I5T303 -~ Connon definitions to 211 zoning codes for day care centers, family

4ay cares, grolp homes? Jtate L*posel or. recoimended? How should each be
naniled in the local co.ls? xempt from oning by state action?
I

A

SAZZ7Y - Integrated with licensing or coordinated? One or morJ staff person(s)

ouatstationed in licensing office froa state safety agency? Give licensing
agency authority for safety in fanily day care? Or assure safety regulations
for fanily day care are ihs sane as for residential occupancy? Specific and
adpropriate codes for zroup homes and ceniers, using comnon definition, new
classification other than institution or school? Pernit additional local codes
or not?

A3ALIY - Integratel with licensing or coordinatel? Specific, appropriate sanita-
tion code for group homes, centers, rather than use of restaurant and other codes?
b coles for nomes 2xcept those zppropriate for residential occupancy? Delegate
enforzeneint from health azency to licensing agency or not? Code at state level
without additional local codes? ‘

DAY 2423 LITIISING - 3houald it be generic as part of human service licensing?

generic as part of chili welfare licensinz? or separate as day care licensing
Zroup with oiher lay care functions?If generic at state level, how factor in
local knowledze? specialized knowledge about a particular tppe of service?

Jdow azhieva cantral wniforn nolicy and still have local decision-making input?

If just center licensing, nhow ralate to family day care licensing? How deal with
fanil; day cdare systens, which conbine centers and hones? -

3tanlax? setting procsss, how orzanized? Permanent or-ad hoc connittee?
Jo.iposition spelled oat in law or gulieline? ‘/ao participatss? How often
raviszad?

Liceasing sta’f, Does thes state save enough? 3hould they be state or county?
Yow g4alifiel? How tralirel? c¢hilil development, ‘regulatory conceptis, hunan
ra2lations anl psycholozizzl aspects of licensinz? dow nuch paid? How advance?
How ratain? ) -
IN3PIITION AL APPANTAL.  Hdou does state nonitory quality of public programs?
douw 3nould it? ‘ - ‘

-~

3T3ILATION. ~ Shoull iis state set its own funding stanlards; incorporating
ral #.4D33? Jno will monitor? ow and by whon will rates be developed?

323)Ii7IALING, Resnonsidility of 3d. azency or licensing azency? Academic or

conpaiency? oW a.sses*7 . :

“*

ATIRTIITATIOL - Ioall vollntarj particinayion in accreditation exempt a center

tad
1az 32287 o ‘513 kind of 2onsuliat
i
an

fron licensinz? “ho accreiits? Public? Private? How develop standards?

1 with llicensing requi”eﬁents. Should licens-
don or not? If uot, who should? Prozram
cansing staff, how develop skills? How
ters be encourared?

IT3TLIATIONN - beyond that conae

iaveloonant st2ff elsswners? If 14
¢z T230UX2e C2 ators aal Ta.ilys Z/
! shold o licer*i*z? 40w hizh in hlerarchy? Jentraliized or
~a1? Joncern 2a! knowlaige a%oat chil lrea?
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