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. BOARD MEMBER LIABILITY

“

The Potential of Liability j’ )

In recent months a great deal of concern has been voiced
over the potential effect on Texas school board members of
the U.S. Supreme Court ruling in the Wood v. Strickland! case
bn board member liability. In Wood the Supreme Court ruled
that in the specific context of student discipline school board
members could be held personally liable under 42 U.S.CA.,
Section 19832 (the 1871 Civil .Rights Act) where they were
found to have acted maliciously towards a student or where
they have knowingly or unknowingly violated the settled.and
indisputable constitutional rights of a student.? : )

The court’s decision focuses the attention of the educational
community on the serious issue of the overall liability’to which
school districts and their boards of trustees are potentially ex-
posed. Of primary concern to school trustees is their exposure
to personal’financial loss due to both the cost of defending

‘themselves against - suits arising from actions taken in their

capacity as trustees, and monetary judgments against them as
a result of such suits. ;
Before one can speak to the protection of school trustees
from liability, the limits of their potential exposure must be
defined. In Texas a school district is not liable to suit in state
court; and while exercising governmental functions, neither it
nor its trustees, agents, or employees are liable for damages.*
Only through the Texas Torts Claim Act” has the legislature
waived governmental immunity as applied to school districts
and then only as to damages occurring through the negligent
operation of motor-driven vehicles.” As a result of the continued
existence of gbvq{ﬁﬁmental immunity in Texas, the liability to
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- which school districts and their trustees are exposed is effec-
- tively 'limited to that which atises under federal law and in
» . federal courts. To'date the majority of the cases wherein school °
- districts or their trustees have been held tiable for monetary
damages have arisen under the various federal civil rights -
- .laws.? For example, the 1972 amendments to Title VII of the .

- 1964 Civil Rights Act include school districts within the defini- s °

“tions of “employer” and “person” as those terms.appear within -
that Act8 As a result, school districts are now gubjected to suit
in federal court for the full scope of actions gnd\{{em,e_d’ies which
apply to private employers. Title VIl prohibits employment
practices which discriminate on the basis. of an employee’s
“race, color, religion; sex, or national origin.® A school district ¥
or school board may be sued in federal court under Title Vi~
by the Equal Employment Opportunity Commission (EEOC) or -
by a private plaintiff.’® If a federal district court finds unlawful .°

 employment discrimination, the court “may enjoin the respond-
ent from engaging in such unlawful employment practice, and
order such affirmative action as may be” appropriate, which.
may include, but is not limited to reinstatement or hiring of

. employees, with or without back pay,. or any .other equitable
. relief as the court deems appropriate.’* ‘ o
Absent a finding that the Eleventh. Amendment protects

* school districts from awards -of monetary damages it appears
that the full range of relief-awards provided by Title VIl can
be obtained from a Texas school district. Whether or not mem-
‘bers of a board of trustees may, be held personally liable to suit
under Title VII for actions taken in their official capacity is yet
unclear. One recent decision held that since the school board
is an employer under Title VIlI, the board members them-

. selves <are employers and are subject to personal liability.1®
The court in that case did, however, rule that the doctrine of -
official immunity (discussed below) would be followed in such
cases.®® . v
“The only cases to date in which damages have actually

- been awarded against school trustees individually have arisen
under the. provisions of 42 US.C.A. § 1983 (the 1871 Civil
Rights Act). Suits brought under either the 1866 or the 1871 Civil
Rights Acts (42 U.S.C.A. §§ 1981-1986)V* are unique in that they
“cannot be brought against the school district itself, but rather,
have to be brought against. the school trustees or school em-
ployees. This is true because the federal courts have held that

. the district itself does not fit under the definition of “person”
“as it appears in those acts,1 '
School trustees, however, do fit the definition of “person”

and as a result are not immune to suit.’® In the Texas case of
. Sterzing v. Fort Bend ISD, the: court stated, "Of course the ap-

-
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propriate named school officials are ‘persons’ within 1983 and -
‘\,there are no jutisdictional problems....”% As a result, the
- “school trustee is exposed to suits brought against.him individ-
ually or.jointly with other trustees and school officials. Such-
suits are, as a rule, brought against the trustees in their “official
and individual capacities.” . _ ' S
~ Since it is established that school trustees are liable to suit in
their official .and individual capacities, the important”issue to
confront is the extent of their personal liability in a’situation
where damages are awarded. It must be noted that the great
majority of the cases, in which damages were awarded unler
the civil rights acts, were brought by former school employees
© seeking reinstatement and back pay. In these cases, damages
<. were awarded against- trustees in their official capacity. Since
~*  the courts draw no real distinction between the actions of the
school district itself and the actions of school trustees” in their
~official capacities, such awards are uniformly paid out of school
district funds and not out of the personal funds of the trustees.
- However, In situations where compensatory awards are sought
- from school trustees in their individual capacities, there is a
. - potential of awards being made against them personally. Sincéy
. 19678 the doctrine of official immunity has protected (to a
degree) public officials, including school trustees, from person-
al liability. The importance of the recent U.S, Supreme Court
~ ruling in the Wood v. Strickland case is that it defines the extent
to which school trustees are protected by this doctrine.
*The Court’s closing remarks on liability, set forth the standard
by. which future cases will be tried.. In its last sgntence on the
‘ subject of liability, the Court said: A compensatory award will
' I be appropriate only if Yhe school board member has acted with
such an impermissible, motivation or with such disregard of
the student’s clearly established constitutional rights that his
action cannot reasonably be characterized as being in good
faith.”1® The court made this ruling only after a lengthy dis-
cussion about the values of lay leadership in education and the
great need for qualified school board members who can ful-
fill their duties without fear of reprisal for the actions they take
while running the schools. However, the Court stated, in es-
sence, that the rights of individuals carried greatdr weight than
the need of school boards to retain unquestionable authority
in the conduct of the schiools. o < '
The Court modified the effect of its ruling somewhat by
stating that school boards. were not to be held responsible for .
knowing the future course of constitutional law. This modifica-
tion appears to limit potential liability to situations where a
school board has acted with malice or in a way which deprives
an individual of a'right which has already been defined by the
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~ U.S. Supreme Court, or one which is fundamental under the L.S.

Constitution. For example, the Court ruled in the Tinker®® case
that students cannot be deprived of their basic constitutional
. right to freedom of speech or expression. As a result it.ds ap-
parent that any school board which' attempts ta discipline stu-
dents ‘who take. part in some ‘nondisruptive form of self-ex- -

. pression (such as wearing black- armbands) will be opening

itself to liability. This will be true because students’ rights
in this area have already been defined and are not open for
debate. On the other hand, it appears clear that where the
school board disciplines students for violating hair or dress

", codes no personal liability can resiilt. This appear$ to be a safe -

.

assumption because the lower courts are seriously split as to
whether or not a pupil has a protected constitutional right to
control his appearance, and since the U.S. Supreme Court has
repeatedly refused to hear such a case there is no “settled and
indlisputable” constitutional right which the school board can
violate. ‘ -

Avoiding Liability . ‘
With the preceding statements in mind, the ‘question which

. must be answered is how heavy a burden has this ruling placed

on school boards. - :
- In order to answer this question,.it is necessary to determine
how a board must now operate if it is to avoid liability for its
actions. In answer it must be stated that to avoid the first prong
of _potential liability (that which arises where a school board
member has acted with impermissible -motivation) a board
must never be motivated in its actions by malice toward the
individual. n reality, this is not a new restriction placed on
school board members but is' a_basic premise upon. which
. good boardmanship is always ﬁ\‘ased. Taking actiom agairmst
an individual because of personal distaste toward him, or as a
means of seeking revenge for something he has done, or be-

. cause of clash between personalities, is never a proper colirse

for a school board to follow. Common sense dictates that
school boards act with reason and not in anger. To meet this
requirement, a school board should never take action against
an individual unless such action is necessary to maintain an ef-
ficient and effective educational program. - |

. In order to avoid the second prong of liability (that which
arises where a school board member has acted in a way which -
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© violates an individual’s “settled and indisputable’” constitution-
al rights) a school board must do several things. First, it should
-maintain- sources of information which will keep it informed -
of changes in the law which affect the operation of the -schools, S
This can be done in several ways. Subscribing to educational =~ -
publications such as the American School Board-Journal, the
" Texas School Board Journal, Texas School Law News, NOLPE
Notes, and the Journal-of Law & Education, will often provide
valuable information as,to recent actions by the state and fed~
eral courts, the state and national legislative bodies, and the
- state and federal administrative agencies. T -
- Second, a school board should continually review, school . -
policies to ensure their compliance with recent developments '
-in the law. In this-review procedure the school board should
be assisted, at least initially, by someone with a strong Knowl-
edge of both the past and present course of law. Many school
districts (especially the larger ones which have a great maiy
potential plaintiffs) have found it very-advantageous to retain
attorneys for this purpose. While this may appear at first -
glance to be a very expensive undertaking, in truth it is pos-
sibly-the best investment.a school district can make.” What-“is+~
truly costly to a district is continued operation under question- -
able policies, because the result might be very expensive law
suits against the district and the school board. | - .
Third, a school board should take steps to ensure that its "
policies are applied fairly and uniformlyNf a school board has
sufficient intérest in a given matter to pass a'policy which deals .
with that matter, it should take care to see that the policy is -
applied as written; and that the application is uniform from =,
campus to- campus. O . :
Fourth, when disciplinary action is taken against an individ- -
, ual, it must be accompanied by adequate due process. The
due process requirements will vary” according to the action
being considered. The harsher the proposed punishment is,
the more elaborate and complete due process should be. Some
forms of discipline (such as long-term expulsion of a student)
should be applied only after proper notice to the interested
parties and a full hearing. The hearing should ensure an op-
- portunity for the development of a complete record which
reflects the infraction which occurred, the evidence brought -
- forth to support or oppose the proposed punishment, the’
school policy upon which the district is basing its action, the
actual or potential effect which the violation of that policy will
have upon the district, a list of the school’s witnesses with a
description of their testimony, and any other relevant material
such as a student’s past record with the district. 4
If theé school board has met these basic requirements, it is




- extremely difficult to conceive of a situation in which a board

member could possibly be subjected .to personal liability, The

.+ burden imposed upon school board members by the Wood

| case cannot be considered overbearing. To the contrary, it can
. be better classified as establishing a judicial doctrine which -

encourages the use of reason and fairness in the operation of

the public schools. It is probably safe to say that at least 80%

of the school boards in Texas already operate in a manner

which meets” or exceeds the level of performance required by

this decision. The remaining 20% do not face an overly difficult

task in measuring up. In most cases;, their most important re-

esponsibility is simply the updating and revision of school
policies to assure their compliance with- the law.

» .

'

Protection From- Liability T .

~ Even though a school board can minimize potential liability
with very little effort, there always remains a- possibility that
some action which it has taken could result’in personal liability.
As small as. this risk might be, in reality it still is capable of
creating doubt and worry in the mind of a school board mem-
ber. Since serving on'a school Board entails a, great deal of
» work without monetary compensation, it is only reasonable /
that a board member ‘would. desire to be protected from a
personal financial loss ‘resulting from his efforts to serve the -
community. This fact in mind, the question which must be
answered is what can be done to provide such protection.
To answer that question, one must first recognize one basic
premise upon which the whole issue of personal liability pivots.
- That premise is thaf the best interests of a school district may
not always coincide with the best interests of an .individual
trustee or even of a majority of the trustees. To take an extreme
example, suppose a majority of a school board votes for a
motion to pay themsélves a monthly salary for their. board
service. Suppose they then proceed to issue themselves pay
checks which they promptly cash and' spend. By doing so,
they have very obviously engaged in a criminal act for which
they could be punished under present Texas law. If they are
brought to trial, should they be able to pay for their defensé
with school district funds? The answer is, of course, a very
definite no. ) A
The fact that a trustee’s interest and that of the schodl district
might not coincide has been recognized by the Attorney Gen-
eral of Texas. In Opinion H-70 (July 1973) Attarney General Hill
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‘addressed the question of whether or not 'schoo\\; districts’ funds
“could be spent to purchase insurance coverage: "(a) to protect
its trustees from costs of defending litigation brought against -
them dndividually for acts. or omissions committéd in the good
faith dischafge of their official duties; and/or () to protect
school board members from: liability, .if any, imposed on them
for damages resulting from an action, affirmative, or omission,
occasioned while in the performance of duties or responsibility
as a school trustee?’=t . s S

- In answer to that question, it was said, Z. . .it is obr opinion
that a school district niay. purchase insurance to protect itself
(and its trustees) from the cost and expense of defending litiga-
tion brought against them individually for acts or omissions
committed by them in good faith discharge of their official
duties but not insofar as the litigation is directed against the
trustees for acts personal to them in which the school“district
has no interest or in which the school district may have an
adverse interest.” The opinion stated further, ”. . . that the
school district may purchase insurance to indemnify its trustees
from awards of damages only where the district itself was or
might have been held liable for the same. damages*’*®

The essence of Opinion H-70 appears to, be that school board
members can use school district funds to protect themselves
50 long as the best interests of the district itself are being .
served. With this in mind, what protection may be extended
to school board members? To answer this, it must be recog-
nized that the total costs resulting from a legal action can be
broken into two distinct parts. First are the actual damages
which might be awarded to a successful plaintiff, while second
are the actual costs of the litigation process itself (such as legal
fees). Setting aside Ythe issue of insurance protection. but fol-
lowing the reasoning of Attorney General Qpinion H-70 (supra),
it appears clear that school district funds may be used to defend
litigation brought against the district’s board members when- "
ever-the district itself has a valid interest to protect by doing so.

One of the most obvious needs of any school- district is having
a school board which can act decisively when action is neces-
sary. To quote the decision in the Wood case, it was therein
stated that, “school board members function at different times
in the nature of legislators and adjudicators in the school dis-
ciplinary process. Each of these functions necessarily involves:
the exercise of discretion, the weighing of many factors, and
the formulation of long-term policy.”** To maintain an at-
mosphere in which these and other functions can be per-
_ formed: effectively, school board members must be protected
from the potential litigation expenses which might arise from
actions taken in the discharge of their official duties,

. - 710




In determining whether public funds should be used to
. _defend litigation brought against school trustees, the issue

should not be whether their actions were right or wrong, but -
rather whether it was within their legal authority to exercise .
their discretion on the matter in question. In an old Texas case
concerning the payment of legal fees out of county funds, the -

" court stated: “The validity of their acts was not affected. by the. °

fact that they were mistaken, or that there was an adverse deci-
sion of the question. It has been frequently held that the power
‘cannot be measured by such a rule.”*f It is apparent that a
“ showing that there existed a power, duty, or responsibility to
act is crucial to a determination of whether school district funds
- can_be used to defend the actions.

Since cases arising under the various federal civil rights laws
will generally e brought by either employees (prospective,
present, or former) or students, it is~important to define the
discretionary authority of school" trustees with relation to these

" groups. In general, school trustees are granted the “exclusive
~ power to manage and govern the public freé schools of the
district.”*% In order to accomplish this task, they are given the
power to “adopt such rules, regulations, and bylaws as they
“may deem . proper.”** As representatives of the public which
elected them trustees have as their primary responsibility the
maintenance of an-efficient and effective educational system,
-The courts have held repeatedly. that school trustees may
-adopt and enforce rules and policies which regulate the con-
duct of students and the performance of employees.® The
first responsibility of. the trustees is to formulate* the school
policies which they determine to be necessary for the proper
functioning. of the school district. Having exercised their legis-
lative function in establishing policies, school trustees then
become responsible for taking on thé role of adjudicaters in
the enforcement of those policies. The final authority in student
suspensions or employee terminations lies with the school

trustees. The trustees cannot, for example, dgiegate to the -

superintendent the power to dismiss teachers.#he powerto
hire and fire employees lies 'solely with the trustees, and
though they may rely heavily-on the recommendations made
by the superintendent, the final authority is in their hands.

If the trustees are to meet the duties of their office, it is
apparent that they must fulfill the obligations of preparing and
adopting policies. In fact, if they fail to adopt and maintain
written policies, their district will lose its state accreditation
and, as a result, its state financial support.®® So what appears
in statute to be a permissive authorization to ”adopt such, rules,
regulations, and bylaws as they may deem proper” is in reality
a legal obligation to adopt school policies.

181 .
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Having established that the schoql trustees are obligated
to adopt policies to promote the efficient and effective opera-
tion of their school district, it is also important to understand
the manner in which such policies are adopted. In texas, as
in other states, individual school trustees have no more au-
thority over the operation of the school district than any other
citizen. Except for a few statutes which assign certain duties
" to the president of the school board, the Texas Education Code
~makes no mention of authority granted to individual trustees.”
All'powers granted under the laws of Texas are granted to the
trustees as a group, not as individuals,” In fact, no official
" action can be taken unless a quorum comprising a majority of
the board is present at a legally called meeting.5

It becomes apparent that any attempt to require trustees
to stand alone and individually pay to defend actions which
they were obligated to take is not only against the best interests
of the district itself but is also adverse to the obvious intention
of Texas law. The costs of litigation should be paid out of
district funds whenever the trustees are fiqing sued for actions
taken in the discharge of their official duties. This protec-
. tion obviously should not “extend to actions of a criminal
natute or those which can be classified as official misconduct,
but it should encompass all actions in which it is their respon-
sibility to exercise their discretion. With this in mind, it is only
reasonable that the policies of the school district protect the
members of the school board from being forced to pay for
defending their actions. If such a policy does not presently exist,
it should be adopted immediately. The policy should be worded
in a way that provides for the payment from school district
funds of all costs of litigation arising from action tahen in the
discharge of their official duties during an official board meet-
ing. (See sample policy.)

Such a policy will protect school board members from the
possibility of having to pay the costs of litigation and in turn
will promote the best interest of the district by freeing the
board members to perform their functions effectively and with-
out hesitancy.

- Once the school board member iy protected from the poten-
tial expenses of the litigation, -his exposure to personal financial
loss is limited to the actual damages which might be awarded
against him, In reality, actual damage awards have been very
low in the few cases where they have been awarded against
school board members in their individual capacity.”> There is,
however, no guarantee that'damage awards will be consistent-
ly low. As a result, school board members also desire protece
tion from this aspect of théir potential liability. With respect
to the payment of damage awards, however, Attorney General

12




Oplnlon H- 70 (supra) does not leave much flexnblllty Once
3 "agam setting aside the issue of insurance protection, the At- .
- .torney General has ruled, in essence, that.school district funds . =~ -
- ~""may be used to protect trustees against damage awards donly o
.|~ where the district itself was or~mrght have. been heid lrable for-
" the samé damages.”® : v
“" “Ths language - raises unlque froblems when }’cenSIdered
. -m,\the light ‘of suits brought_against school board members:
.. under the Civil Rights: Acts of 1866 and 1871 {42 U.S.CA: §§
- 7981-1986)." As previously. disc issed, actions. under those fed- .
. eral statutes cannot be brought agamst the’ school district: it- -
- self; but they can be brought against the officers’ jand employees
- of the district. Since . the" district itself is not_a" party to such
. - suits, it wouild seem at first glance ‘that it could not be liable for
7" any damages tawardedt In redlity, however, this is not the case.
- Many suits have been brough‘t under § 1983 by former school
.o -employees  seeking reinstatement .and ‘back-‘pay; and, ‘when’
- they have been awarded, such damages have been pand from
- district funds. ;. _
7. This has been true because the Iaw suits were brought agalnst
7 the school board members. for actions taken in:their-official
L. ' Capacity, and the courts have made no feal distinction between
a school board acting in stich a capacity and the school district =~
itself. As a result; the: district is indirectly liable for damages, .
- and under the language -of Attorney General Opmron H-70 can
. - protect itself and .its trusteés where ﬂ1e suit is brought for ..;1
-, ; damages against the trustees in. their, official capacity.
. The'question-which remains to be answered is what protec~ -
" :tion can be afforded. to trustees for damages awarded against
" them jn'their individual capacity. Once’ again, it i¥ important
. .to note that under the Wood decision; school trustees are
"".protected from awards of, such damages unless they have acted
* -with malice or have violated the $ettled and indisputable con-
- “stitutional rights of the’individual who has brought the suit. It -
- . is clear that school trustees who act’with malice cannot and
" . - should not:be afforded the- protectlon of mdemmflcatlon from '
L7 school district funds. - ' .
co However, where schgol trustees have acted in the d|scharge v
" o of their legal responsibilities but have unknowingly violated an,
- .t-individual's settled -and- indisputable constitutional rights and
v asaresult are sub;ected to individual liability, a different situa- '
- tion arises.” Technically speaking, the:school district cari .be
.- #-neither directly nor.indirectly subjected tosuch liability, and: il
~ - -under the quling. in Attorney Genral- OpintBn H-70 (supra) the
* school district's funds could not be USed to protect its trustees
fromsuch liability. RRTE
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. -To_follow this réasoning, however; créates a purely fictional -
.. ... distinction bétween individual members of the board of trustees- . - .
- and ‘the school district itself:a distinction which is not sup=-- -
" ported. by reality or Texas law. It is_clear that no individual- =
- trustee can-create official school policy ner may any individual -

.+ trustee enforce official.school policy, nor do the pfficial policies -

SR

-

. individual makeup ‘of a school. board.. In truth. and in. fact,

~

%+ .all school Boards operate through many policies which were = &

- ferent individuals. It is. readily apparent that  the individual -

- “thanas.’a member of the board of trustees as a whole. To

... .*him am(pdividual capacity which he does not have.

e Eyen Theocases cited by Attorney General - Hill- in“Opinibn

© - indemnify ‘its trustees “only where the district itself was or °
. " 'might have been held lmble for the same damages.”” For exam-."

* reading-of that case shows that the liability of the city involved -

|~ had no bearing on thé ‘court’s.decision. The court in that case " -

| stated, “Aside from any considerations purely personalto the
- ments’ through which the city performs its functions, shall be
shielded from the personal hazards which atiend the discharge
of their official ' duties.”?" The court when on to say, “In-

reason of an-act done by him in’the bona fide performance of

BN " his official duties is a municipal function.”2¢ While it is clear that

- later cases have modified the doctrine set forth. in Babb, they

political subdivision from being forced to defend or-indemnify

o . officers who have acted in bad faith or in a criminal manner2” -
© "V, . A comprehensive understanding of the legal structure under-
. lying school ‘governance and the legal precedents .existing in:

. Texas makes it clear that the test for determining whether school.

" district funds can be used to protect school trustees fram the -
costs of litigation and awards of damages does not hinge on -

.. .sof his official duties. It i$ appropriate for school district funds -

"~ to be used to pay all costs of litigation and all damage awards -
- atising from actions taken by the board of trustees in'the dis-

. . ‘charge of their official duties, - T

e
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of a school district become invalid because of aichange in.the. . -

-adopted by ‘previous. school boards made up of entirely dif+ o

" trustee-has no role in sghool governance inany capacily other - .
“*.isolate the individual trustee for the purpose of paying damages ~~ . -
- resulting from the discharge of his official duties is to assign - =~

-~ H-70 do not support the conclusion that a school. district may .

“ple, thé opinion cites the case of Corsicana v. Babb* A close R
~ officer, it is for the public good that these officers, as. instru-" L
. “demnification of a city officer against liability incurred by - '

* Jave-done so only to the extent necessary to protect the -

' the issue’ of 'the school “district’s liability, The test is, in fact, o
" whether or not the school trustee was acting in the discharge . .




Once agam, it is lmperatlve that the offncnal school pohaes' .
reflect “the protection . to: which the school trustees are en-'
tltled (See sample pohcy below) . .

SAMPI.E POLICY

l.itigation Expenses' it is the pollcy of ‘this 5chool dlStrlCt‘ P
that local school funds be used to pay all costs of htlgatlon and
.. to indemnify school trustees for all awards of damages in any -
TEE " Tegalaction” which s @tisen 85 & result of the dischargé by -
.1. ++" the, school trustées of their -official: duties; however, local .-
‘ funds shall not be used for such purposes where. school trustees: -
have engaged. in-acts of official misconduct or have ‘acted wnth' :
provable mallce toward any mdwudual

. “-‘."'

: N
: !nsurance Protei:tjpn

On the issue of purchasmg insurance coverage, it'is :mportant« o
- . to'note that once a clearly established risk to the school district - .
“*x - of the trdstees in their official capacity has been defined, it'is -
. completely. permlssxble for the board - of trustees to order the o
- payment of .insurance premiums out of the district’s local
~ funds.®® However, the primary -responsibility - for protecting
~ trustees from personal liability is the responsibility of the dis-
-~ trict jtself. Once this is done, by the adoption’ of appropriate
- school policies, insurance coverage may be considered bas:cal-: ot
“ly as back-up protection for the district itself.
~ Simply stating that the ;payment of premiums on a luballlty-
policy as a-legitimate expenditure does not-address the real’
issue in question. ;Just because a policy is entitled “Board Mem-~- -
‘ber Liability Insurance” does not mean .that it provides the pro-
~tection needed by the school district and its officers. In deter-
. mining the value of any particular policy, it is important to review
" its costs, the coverage actualfy provided, and the ‘technical as-
' .pects of the policy itself. After areview of the policies presently .
being offered in Texas, ohe fmds several problems which are . ..
- commontoallof them, .

In purchasmg coverage, there are. several practlcal\problems o
which miust be recognized, One major problem with all board . -
member liability policies is that- -they give the insurance coms;. S
‘pany great authority to.control the defensaagainst legal actions
and to agree to settlements without concurrence by the board =

* of trustees, There is serious doubt that the board of trystees -
of any school district has the legal right to enter’ (nto any4
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.c_ohtfébt which .delegdfes its a'uthovrityv to settle lawsuits to any

- -third party (in this case, the insurance company). Whether such

. good palicy to allow such an important decision as the settle-
~ ment of‘a lawsuit against the school district or its trustees to be -

“'made by anyone other than the trustees. Take, for-example, a
situation where the school board is sued by a-student who:

a delegation "of authority is legal or not, .it is definitely not

- has received corporal punishment under the official school

policies. If the insurance company decides that it would be

more economical to make a settlement with the student than " ’

“ to pay the expenses entailed'in a lengthy legal battle, it would

~have the power to do so. The result of such a settlément would
be to invalidate effectively the school district's policy .on cor- .

~ poral punishment even though the district: would probably have

~..won the suit had it been carried as far as necessary. If the -~ -
‘school board had refused to allow the insurance company to =

- settle, the protection offered by the policy would have been

.- withdrawn.-If an irisurance policy is to fit the real needs of a -

school district, the control of the final settlemgnt should be: S

Lo

. left in-the hands of the board of trustees of thé:district. a5

" Another problem common to-all’ policies is that they*offéx

coverage for more than just the school. district and. the mem-

bers of the board of trustees. Since many of the lawsuitsbrought

- against school districts and their: trustees are brought by em-

- ployees (former or present) of the district,-a possible conflict

of interest could, arise if the insurance policy covers both the .

plaintiff \and the defendants in the same suit, If coverage is to
‘be provided for the district and its trustees, the policy should
include no other parties. If the*school trustees desire to provide
coverage for district employees, such coverage should bg pro-

- vided in the nature of a fringe benefit and through a separate - . ’

policy.~

While several poliéies’ presently beingbfferéd in Texas _appéér_ .

. “to provide coverage -which is very compreherisive, it is impera-

- tive that before a policy is purchased it should be carefully -
.inspectéd to insure complete protection. The coverage clause
* " should be carefully reviewed to make sure itcavers any actions
_ arising from:the discharge by the school trustees of their official
-duties. The exclusion provisions should be closely studied for
- . any clauses which weaken the coverage clause. In brief, the pro- .
- . tection afforded by the policy should be clearly defined before
© - 1it is purchased. If the meaning of the coverage clause and ex-

clusion provisions -is difficult to understand, it may be even
more difficult to get protection'when'it is neéded, - -

- One of the primary problems inherent in the puschase of ° :

~ such ‘foverage is the inability of many agents to explain fully

the coverage provided by the policy they are offering and the

-
3




corresponding inability of- many school trustees and superin-
tendents to decipher the complex and sometimes.contradictory
language appearing, in the coverage and exclusion provisions
.+ -ofany palicy., - B Lo 3 ’

~ The policies. presently available in Texas seem to have two
~distinct approaches to providing coverage. Many are overly-.
‘broad, providing coverage for a wide range of exposure which
_does ‘not even. exist. For example, many policies offer protec-
tion from claims of personal injury to which school districts
and their trustees.are immune. The policies, in essence, offer
- protection which is not needed. In fact some policies are so
broad that they would appear to provide coverage even in situa-
.. tions where trustees have engaged in acts of officiai misconduct,
~ On the other-hand, some policies contain such all-inclusive
exclusion provisions that no protection is provided.
- Answering the question of what coverage-a specific policy

| - provides is not.an easy task.. This appears once again to be an

.

.area where the investment entailed in having a knowledgeable
attorney review the pality could save the district a great deal
of money. . . . . R
Aside from the technical problems inherent in securing valu-
able insurance coverage there are also very important, long--
. range considerations which must be addressed. Primary among -
. these is the effect which the widespread purchase of \iia,b,ility_‘; -
- - coverage could have on the continued existence of govern- -
~ mental immunity. To explain the potential effect of widespread
. liability coverage it is necessary to examine the history of chari- = -
table immunity in Texas. Prior to 1966 all charitable institutions =
“(churches, private colleges, orphanages, etc.) enjoyed immuni-
ties very much like those presently*enjoyed by school districts,
- However, so many of these charitable institutions bought liabil-
"+ ity policies that the Texas Supreme Court abolished the doctrine e
-.of charitable immunity.3? One of the important considerations .. - o
.= Which was before the Court was that it appeared to be a viola- =
" tion_of.public policy to permit ‘an insurance company to sell '
liability insurance to churches and ‘other institutions and then
to allow the insurance company to hide behind the charitable . -
immunity doctrine.® The Court apparently felt that the insurance --
~ companies should not be allowed to charge premiums to pro-

. . tect against a honexistent risk. To cure this situation the Court

-

- ., did ‘away with charitable immunity and provided charitable in-

- stitutions with a real exposure to liability for which they could . =~ -
then buy legitimate insurance coverage, ‘ . : -
The doctrine of governmental immunity could very easily fol-
- low a similar course. If a large percentage of Texas school dis-
- tricts start buying overly-broad coverage against liability which
ddesn’t exist, the need fdr schools to be protected by govemn-
. ¢
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mental immunity will decrease. The results will be an increasing

likeligood that governmental immunity will be: abolished as a

prote tion for school districts, =~ Tt .
In summary, while insurance protection against board mem-

 ber liability is a legitimate propodition, those policies presently

available have serious ‘drawbacks which probably -outweigh _

_theiradvaritages. .

L

A SUMMARY

" “The récent decision of the Unit'ed‘StatesvSupreme Courtin'the

“Wood case has clarified to a degree the issue of the individual =~
-~ liability to which-a school trustee is exposed.'In Texas and other - -

states where the doctrine of governmental immunity is still hon-
ored, trustees are exposed to individual liability only in situa-

‘tians where they have acted with, impermissible motivations -

(malice) or where they have violated the settled and indisput-

. /.able constitutional rights of an individual,

In order to avoid this potential liability, school trust‘e'e‘s must |

- make every effort to maintain school palicies which reflect cur- . -

e school trustee is exposed to potential liab
“be ‘minimized by'any board which is willing to make a sincere

rent law. More important, they must make every effort to apply -
these -policies in a fair and reasonable _ﬁn?annen Though every
lity, this poteptial can

effort to remain informed and to base its decisions on the actual

needs of the school district. ™ i~ . A .
In determining whether or nof school district funds can be

- used to indemnify school trustees for the expenses of litigation

or for awards of damages, the key questjon to answer is whether -

- or not the trustees were exercising the dischargt of the discre-
tionary authority delegated to them under law. If in fact the . -
" trustees have acted with malice or have engaged in actions out- :

side their discretion, then the funds of the distfict caninot and

should not be used to protect them. if, on the other hand, the

litigation has.arisen out of discretionary actions which the -

{.. ’ Q ‘ Ly ~
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- school board had a responsibility to take,: district funds can
.and-should be used for. their protection. Whether the school

trustees made the right decision or the wrong decision is not

_crucial, What is crucial is that the degision was theirs'to make in ~

the:first place. If the trustees were empowered to take action or-

make @ decision and did so, they are entitled to all the protec- R
- tion which the school district can provide. .. ' : '

While the primary responsibility for protecting ‘ét‘hool trustees

IToxt Provided by ERI




R lies with the district itself, an acceptable avenue for meeting this
’ - vespansibility is through insurance coverage. However, the poli-
- cies presently being offered in Texas. either fail to offer the
- necessary protection or are written in such a way that they in-

: fringe upon the discretionary authority of the school {_rustees.
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