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. , | ABSTRACT

This is a report of a descriptive and analytical study of selected jus-
tice courts in Orleans and Steuben Counties (New York State) in 1968 and 1969.
«The primary objectives were to determine, how ‘pany migratory farm workers were
charged with criminal offenses, who theyiwere, and how they were treated in
these lay courts. Treatment included the disppsitions of charges, relea
procedures, and the extent and availability of: counsel, as well~as -
tudes of the justices and the arresting officels, as much as p
3 y
:The particular counties and the courts werp selected because of the rel-
atively large numbers of- migrants there and because of
the courts. Lacking comparative data from othey jurisdictigns, it was decided
to draw a comparison between migrants and a random sampling residents in
these same courts. The comparison offered a standard by which evaluate

- law enforcement procedures as they affected a small, but significant minority
among us. '

Data were sought regarding: 1) the total numper of migratory farm workers
in these courts, 2? the types of charges and dispesitions of the charges, 3)
umber of migratory farm workers represented by counsel, 4) the relative

succeys of public defenders representing these woﬁgers compared with retained
. couns¢l for reside defendants, 5) the possible causes of crime by migratory
' workgrs. Data were obtat frag;: criminal docket§ in eighteen town and vil-
] Justice courts and ‘two cou ty~courts, statist{cal reports of the two
“types of public defendex—bﬁiiceg, records tof hearings by governmental and
quasi-governmental agencies, intérviews . and observations.

>

R It was found that the total number of migratory farm workers charged wjith
N criminal offenses in these counties was insignificant: 3% in one colinty and

. "4.8% in the othef. The “typical migrant defendant" was male, 37 years old,

- " -black, arrested on charges of having committed minor 9ffenses (public intoxi-
‘cation, assault third, or disorderly conduct) and coancted almost 90% of the
time. Generally, he was either released from custpdy pendirg trial or tried

. at his first appearance. He was bailed less than 20% of the;time. 'If convict- ‘
. ed, and he was-almost certain to be, he could expect efther l‘jail sentence or |
a fine. If jailed, he could expect to serve between 12 and 15 days. If fined, ’

] he paid between $18.75 and $25.00. His“day in court was shert, a median of one

day. He was represented by counsel less than 6% of the timé (between 1.5% and

3.8% in misdemeanor and violations cases) and with couns&l had between 25% and

50% chance of having the charges withdrawn or dismissed, * Also with the assist-

ance 6f\5222§e1 his case took a little longer, varying fram 7 to 40 days more.
. \ \

His counterpart in these same courts, the resident, pas also ma]e,-bﬁt he
was white and about 13 yéars younger. He was, however, more likely to be charg-
: ed with misdemeanors, rather than violations, and was about 14% less likely to
’ be convicted, in part because he had ¢ounsel twice.as often. While he was not
as frequent]y released on recognizance, he was more certain to have been bailed.
" Not only was he less certain to be convicted, he was less 1{kely to be jailed, //)
" and it one county he even paid a smallgr fine than the migrant. defendant.. Thus

the resident went into court with the advantage and tended to come out the same
way.

’
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The reasons for arrests of migratory farm work&rs are difficult to doc-
ument, but it appears that the determining factors were the high visgibility of
the alleged offenses and the offensjveness of the migrant behaviors to the res-
idents. Further, while the proximate causes of these offensive behaviors mays.
have been "booze, women, gambling," |the underlying causes seem to be the condji-
tions under which these “strangers in ghe‘]and" live and work. \ ¢

The extremely high conviction rEtes of migratory farm workers charged with
criminal offenses was regarded as resulting from the combination of the nature
“of the offenses and the attitudes of the justices and the arresting oefficers.
Migratory farm workers pose a problem to white, lay justices because of apparent
differences in values between them and the migrants, because of the migrant's
generally weak self-concept, and because of justices' fears that these migrants
will rematn to become a burden to resident taxpayers. y

Recommendations were based on the need for keeping the migratory farm work-
er out of the courts, where he has come to expect discriminatory treatment. These
-include organization of the workers themse]ves, alteration of the employment re- ‘
lationships and worker rights, use of legal interns in addition to public counsel,
institution of the more inclusive district courts rather than lay courts, bail
reform, and assistance to the migrant‘to develop more healthy self-concept. Some
of these recommendations are realizabie in the near future whilé others must a-
wait more legislative attention. None are impossible.

l'r);? *
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that they have examined a vital area and have suggested a way to further
even more profitable research. In other words, the researchers are not
apologetic that they have not done more. .They believe they have touched
upon a subject worthy of study and have shed sufficient 1ight to encour-
age positive, remedial, and'preventive steps to be taken on behalf of a
small, but important minority among us. ‘
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" and who are assumed to live under. it. o B

" where:

‘PREFACE

In April, 1970, one of the researchers rather na1ve1y applied to thé
New York State Center for Migrant Studies for a grant to examine the "Courts
and the Migrants.. The reason for applying was a strong interest in‘criminal
law and a considerably weaker and more vague interest in "migrants." But

. gradually and compellingly the focus became migrants, not law.

"Each ‘day meant increasing awareness of the plight of the migrant and
led to a search for more evidence which tended to support what was becom-
ing a bips. Strange, out-of-the-way roads, scents of prejudice among the
Justices of these smaller courts, and sections of newspapers containing
"area news" drew the researchers' attention. In the résearchers' minds,
the original title was changed to "The Migrants and the €ourts." ”\\\‘
The product, regardless of.the researchers' comprehension of the need
for. objectivity and scholarship, reflects an intensity of feeling. Certain-
ly, the time during which the research was done and the report written was
not a time for peaceful and rational reflection. A bomb*kil]ed a‘:graduate
researcher in a university laboratory, a war raged -alternately.in southeast
Asia and threatened to erupt in the Mjddle East, and a television program
dealing with the plight of the migrantg tended to shock the sensitivities of
many thinking persons. The researchegiggcknowlpdge that they are the products
of their time and their society, but th€y also realize clearly the need for
analysis of that same society. One starting place for analysis was the much-
abused notion.of law and order. The questidp that clearly arises in such

"analysis is the rationale for law, especially as it applies to a small, but

important segment of American sdciety: migrants, those weary travelers and
providers of much of America's basic food needs:, ¢ ot

. RN o
Law.is a two-édged sword, alternately protecting and repressing. Yet,.
it is hot law--the written, authoritative, 1egitim3tg, and formal statements
defining and offering direction to human behavior--that should be condemned. ~

: . Such anthropomophism is -self-defeating. Law, the entire body of ryles of,‘
_conduct that.determines and maintains human relationships, is evolutionary.’

It depends upon persons who give birth and-shape to it, who administer it,

\\

It is important to remember ﬁhat‘one of theiresparch@gs has stated else-
. i tﬁ'

- ...law reflects a way of life on which a society puts ajpremium
on and which many members of that society base their exﬁg;tations
and actions. But, as societies and cultures differ, so dg the
expectations regarding the object of law. For Western sogjety,
particularly American, the ideal law is just. Justice is §ought
because it is believed that only just laws can command the respect, "
loyalty, and obedience of those subject to it. Further, justice
is taken to mean employing nondiscriminatory rules responsive,to
all persons and guaranteeing due process in object and mannery

. Finally, these laws must be enforced in spite of contrary pracs
tices and beliefs. ‘e . \

It is quite obvious that this ideal is not realized in
! " .

gy .
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America today, particularly in the administration of criminal ;o

Justice. The inconsistencies between the ideal and the real /.,

are too great to be ignored.! -

P ,

These inconsistencies are most pronounced among the poor charge¢/with

committing criyina] offenses. But concern for elimipdting these-inconsis-

tencies and for r}ghting numerous other wrongs has been focused largely on

the urban poor. significant number of rural peor continue to be' ignored,

despite their similarities to the urban poor. /They face the threat of pun-

ishment by Taw through discriminatory arrest procedures, through inadequate

release procedures, through the inability to retain counsel, and. through

lack of public awareness of their plight. Recent efforts to arouse public

awareness to the plight of the migrant is commendable and may prove benefi-

cial. But ghere remains the need for similar.concern for their brethren

in spirit, i¥ not in fact; those who have left the migratory stream and

who have tried to plant roots. . . .
el . .

This reporf stems from a desire to arouse awarehess. The focus is pri-
marily upon the migratory farm worker, the "migrapt," who is sustained by
the tenuous hope that pursuing work wherever it leads him will somehow meet
a need. Still, the focus is fairly sharp and does not pretend to paint a
broad background. The concern is for the plight of the migrant in the jus-
tice courts of two, rather typical-appearing counties in western New York
State. In doing so, at times some biting comments are mdde about persons
and places. Largely, names are omitted because we do not believe that in-
dividuals are necessarily at fault. ]t is the nature of migratory labor
and the justice courts that is of concern and is the source of the problem.
When specifics are used, names or locations, it is public record and we are
convinced that notice should be given. The.Center funded a study; it does
not and did not necessarily endorse the final product.

The report attempts to describe, rather than to quantify, and it may
prove more ideographic than desired by some readers. It remains a reason-
able attempt to identify some courts of law and to determine as closely

“as possible the incidence of migrant defendants in these courts. Further,
it attempts to draw. a profile of the migrant defendant, to determine the .. .
general characteriStics of the criminal offenses with which these migrants
are charged, and to ascertain the degree of representation by counsel.
Finally, it attempts to summarjz€ these data and to make recommendations -
about what measures can be taken on behalf of migrants to assure the ideal
of equality under law. Only secondarily, does thcs study attempt to des-

cribe and aéglzzg’;he,migrant's’environment, however compelling this migh;
“seem to others- . -

In truth, this report may appear to the readep~to b¢’§3?é expforatbry
than deffnitive. Because of the dearth of such studies, this result may
be in I:Eyb]e. It i; a first step, but the researchers remain confident

/ ’ '

'wayne Mahood, "Defending the Poor: Counsel for Indigent Misdemeanor De-
fendants in the Rochester (New York) City gggpt* 954-67," (unpublished
Ph.D. dissertation, Department of Socifl/S ence/, Syracuse University,

1969), pp. i1, iii. -
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v C © CHAPTER I

THE SCOPE. AND METHOD OF THE STUDY

®

The Problem of the Migrahts “in the Courts -
“~ .
In the early hours of January 23, 1868, a fifty year old "i1liter-
ate,” migratory famm worker living in the southéastern edge of the .
Eiba Muck (Town of Clarendon, Orleans Cbunty) .awoke from sleep suffer-
inc from bronchitis and lack of fire :;od ;E}his tiny shack. To obtain o

relief he left his celd shatk dressed pnly "loose’pair of dungarees"
intending ~to walk ei ht miles throual deep show into town to have a
prescription filled."t At 6:30 a.m.,/freezing and desperate, the farm
worker knocked on the door of a neiq or's house and asked for shelter.
The neighbtor, fearful because of the/time of day and general undress of
the migrant, refused his admittancez&o her house. When he sought to
" use her Chevrolet truck for*helter, the neighbor called the State Police,
who arrested him. ¢ \\‘\fj

'The subsequent stories are cghfusing and contradictory. It is ‘ e
reported that the farm worker was’taken to a doctor and then to a town
justice on the northeastern edqge ,of the coumty, who accepted a pnlea of
quilty to criminal trespass in the third degree, a v1o]ition, af® sen-
tenced him to fifteer days in the County Jail in Albion,. The dockets
indicated the sentence to have been three days, not: f1fteen. The justice
who tried the case originally ¢laims he received the ¢ only because ' .
the trooper could not locate a/ justice closer to the agzgiid's residence.
‘The sentence was based on the;testimony of the trooner, Because the farm
worker did not deny any of th charge and did not explain the, circum-
stances of his arrest.. There was no one to aid the defendant because his
wife was in the county jail serving a thirty day sentence for criminal .
assault, a felony. ’ ¢

The upshot was that the farm worker s fingers and “toes were frost-
bitten and had to be amputated. Because of the treatment he received
from the police and the town justice, suit was instituted against the
State. Granting the man $100,000 State Court of Claims Judge,J. Eugene
H0ddard summarized his fee]ings about what he considered appa]]inq treat-
ment of the migrant sdying: :

Even the most helpless of oqp/cftizens, found in dire = ,
distress by an agent of/the state,.is entitled to better .
treatment than to be fZlsely accused, 1llegally tried, and
callously sent off jail because the trooper could not
think of any other-place'where he could receive attention.

4
rd

<

3
]Egﬁ information was derived from a variety of sources, including the
ester (New York) Democrat & Chronicle, May 12, 1970, an interview
with the Town Justice of Carlton, persona] observations of the relative
locations of the towns and the defendant's residence, and an examination
of the criminal dockets ¥n the town. ‘

2echnctar (New York) Democrat & Chronicle, May 12, 1970.
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‘ne rather hollow victory achieved by the farm worker is probably

.szical as tne adversity he suffered is typical. The successful
oesiant in a2 sence, epitomizes tne hardshios as well as
tne characteristics of farm workers who enter the migrant stream. Black,
fv -terate, noor, he is generally il1l-equipped to meet the demands of
the iarier cu'ture inwhich he finds himself. Suffering from the con-
verins of poverty (Tiving in a small, dirty shack behind a produce ware-

suse on an isolated road? he sought a rational solutfon to an irrationaily*

.wructured situation. He was placed in double jeopardy--suffering ‘from
soverty and glienation, he was nunished because of it. When he tried
ty comfort himself in a very human way, he was treated inhumanely. The
“uv,nment he suffered--immediately or proximately--could never be con-
sicered aopropriate to the severity of the criminal offense with which
he was charged. His real crime was to Tive in a culture (in this case a
town) that, at best, tolerated him and others like him so long as they
rema.ned unobtrusive and off the welfare rolls. In the end, he has

~ money, but he can no longer pursue the only occupation for which he is

orepared. He has lost the "tools of his trade." He is now a virtual
wara of. the state, receiving a $100,000 welfare check.

Many questions can be asked. Has Fustice, been served? Is there
‘ustice for seasonal farm workers in our courts? Imagine, if you will,
wnat the fate of a true migrant,.not a known resident, would have been.
Or colld it have been any worse? ,Is there a fate worse than losing oné's
finvers and toes? S » ‘

The relative dearth of information prevents drawing any hard and
fast conclusions about the plight of the seasonal farm worker in the
courts. What 1ittle is known 1s highly descriptive and general. Only.
occasionally. is much information made public. For example, a running-
verbal battle between the Division Director of the Camden (New Jer€ey)

l

' Regional Legal Services, Inc., and the New Jersey Public Defender's.

Jffice dramatically underscores the need for assistance to seasonal farm
workers who come into contact with’ the crimfinal. justice system. +Ofie -
illustrative. case, noted by the Division Director, Max Rothman, involved

a Spanish-speaking farm worker who sat in a county jail for more than .

two weeks after his preliminary hearing on a charge of illegal use of a
deadly weapon without ever having been advised of his right to counsel.!
Another Spanish-speaking farm worker spent more than six months in jafl
before coming to trial without the aid of counsel. Two other defendants.
soent 98 days in jafil awaiting trial only to have their cases dismissed.
Counsel did aopear in the case, but only after lamauishing in

jatl 44 days. Their dismissal was alleged to have resulted from a desire
to get the farm workers out of New Jersey jurisdiction and back to Florida
ratner than because of a desire to do justice. In still another case a

16 vear old boy was held in jail for more than two weeks. on vehicle charges
without any attempt by prébation officers or others to secure his release.
Ous to the services of the Camden office he was released to the custody of
the “igrant Center and was subsequently fined. $15.

T

- Covy of letter from Max B. Rothman, Divisfon Director of the Céhden Legal

Sewv-crs, %o Stanley C. Van Ness, Director of the New Jersey Public Defender’'s
0 € crm, Yay 21, 1270, made avaiiable %0 the researcrers, )

lf’ ' -




Whether these cases are representative of the nation or of New York
“State cannot be determined. It is the purpose of .this study to examine
and to report.on two counties in New York. There is 1ittle doubt 'that
seasonal farm workers, and indeed "resettled migrants" (who live year . .
round), charged with committing criminal offenses frequently suffer .
injustice at the hands of those entrusted with adm1n1ster1ng the crini-

nal justice system.

> ‘ L

The fact that little is known about m1gran s in the courts.does not

"mean that nothing has been done to assist them, it simply means that vir- o
. teally nothing has.been written on the subject.2 Yet, it is past time -
both\for reporting and for acting, on what is at once a social Droblem

and a 1e;e1 one.

. -

\\\ ) " “$ocial Problem

\ - :
. Seasonal Farmworkers in New York State are exotic to the culture in which
they find themselves at harvest time. Yet, they bring with them a subcutture

of their own. Unfortunately the attempt to mix the twd helps™to create

the socialQroblem that only recintly has been the subject of. intensive

study3 and g1s]at1ve-Qe3:1?gs The seasonal farm workers are not

13
[

’

\

10.5.: Congress, Economic, Opportunity Act, 88th Cong. , 2d Sess., 1964,

Title I1I-8 recogn#zed farm; worké§§q 1nc1ud1nq the need for educat1on,

day care, sanitation, housing," an egal services. “Such-rural legal
services as the Californ1a ,Rurdl Legqéé::s1stance and.the South Florida

Migrant Legal Services Program have b cited by«the United. States
Senate Subcommittee on Migratory Labo "deservifg of Spec1a1 ment1on -
U.S. Senate-Committee on Labor ana Pub11c elfare} TheMigritory fam =~ ¢ A
Labor Problem in the United States,. Report 91-83, 912% Cong., ist - .
. Sess., 1969,.p: '48:; In addition, the Camden (New Jersey) Regional keqa] ’
Services, Inc , dnd/ the M1grant Servfces Founddtipn Int., have’ been
active in assistipg seasonal farm workerS in the coiiiits.-. These services,
. have genera] bettin 1imited to civil actions), howev r. Most states-alsc-
. attempt to providé “1égal services to the poor th ugh legal reference
bureaus- and pubixydefenders. Voluntary legal services are available
througfi. Tegal did uureaus or bar associations: They generally lack the
commii tment, comprehensiveness, and continuity. that can. be provided by tax
. supported and appointed lawyers. - . I
"

Vs

.-20ne notable exception is the, report by the U.S. Commission on C1v11

- Rights ,"The Mexican-Americans and the Administration of Justice in the

Southwest (Washingten; . T.3. Governmenf-Fr?nting Office, March 19707, .

A report forthcom1ng s U.S. Senate Subcommittee on the Migrant and W

Seasona] Farmworkers Powérlessness, Part 4, “Farmworker Le§a1 Problems."

. ?,

3A usefu] resume of tﬁﬁ stud1es that have been conducted and reported is

James: 0. ~Schnur, A Syht%es1s of Cyrrent Research in Migrant Education

(kas’ Crucek Maw MeéxTco: "Erit/Cress, New. MEXico State University, 1970). !
P Q -

3ena.e Subcommi ttee on Labor and Public WeTfare Hearings .on Migrant and ’

Seasena’ a”mwor/ers Powerlessness conducted from June.9, 1969 through

© April 13, 1970 and published in seyen parts. ///’gf

.
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simply wanderers; they are the uorooted"] in search of livelihoods doing

wn st thoy know best. They are without the education or roots to live

satisfactorily in their native nabitats, which in the case of migrants to
hew Vork State, are primarily Florida, and to a lesser extent, Puerto Rico.
" psychiatrist Robert Coles .after years of study of the migpants .

stresses the rqot]eSsné§§ and the {solation which both characterizes and
stismatizes them:

I must to some extent repeat and repeat the essence of such
migrancy (the wandering, the .disapproval and ostracism, the
extreme and unyielding poverty) because children learn that
way, learn by repetition, learn by going through something

ten times and a hundred times g)id a thousand times, until .
. finally it is there, up in-their minds in the form of what
me and my kind call-an "image," a "self-image,".a notion,
that is, of life's hurts and life's drawbacks, or Tifels )
calamities--which in this case are inescapab)e and relent- . —
less and upremitting.
The culture deorivation and social fragmentation issue forth a whole style
ef 1ife that results in a variety of "symptoms," according to Coles.

These incTude heavy drinking before and after work to dull the senses,
vislence and hurtfulness toward one another, and a-destructive careless-
ness toward property. For,the most part this behavior is directed toward
one another within the subcu]ture and is therefore ignored by the larger
society. But when it more directly affects others, as was the case with
the seasonal farm worker seeking shelter in a white neighbor's truck, it
becomes a legal problem which is the primary focus here

-

Legal Problem 0

k')
-‘4The"1ega1 problem becomes coincident with the social problem and is
deait with by the courts when certain typical actions occur.” Generally
these actions involve minor incidents and are classified as minor offenses
by the criminal law. .They are those against the public safety and order
{¢isorderly conduct, Harassment, public ¥ntoxtcation, and vagrancy), intra-
family or intra- cu]ture that bring public attention (assaults, family
quarrels),3 or offenses against prooerty (petit larceny, criminal mischief).
Homicides occur frequently enough to warrant Q%tent1on, bu; not understand-

\r/

—

]Robeﬁf Coles, "Uprooted Children: The Early Life of Migrant Farm Workers,"
a manuscript read to the Senate Subcommittee on Migratory Labor, Monday,
July 28,1969 and reprinted in ;The Migrant Subculture," Part 2 of the
Senate Hearings, ibid. ] B ‘ .

21bid., p. 452.

3an example of a family quarrel that reached the courts involved the stabbihg
of a thirteen year old boy by his mother when the boy. stepped between her and
his father when the two were arguing. Each parent was charged with endanger-
ing the welfare of a minor and was requ1red to post $100 bafl. The case 1s .
pending. Rochester (New York) Times-Union, May 4, 1970. <

L

16 . \ -



. cannot affor
© work while jailed, and cannot retadn counsel for their defense. The

‘ry from local law enforcement agencies and courts. Knifings, thefts, !
anc asestruction of grooeruv between farm workers even when broucht to
the attentiog of lay enfprcement officials are/commonly not subject to

1 msecution. The reasgns given tend to vary, but two reasons stand

out: ‘1) unfan1]1ar1tv,w1th public officialdom and griminal procedures

and a quardednesé”around whites tends to discourage complaints by ‘
miirants, sng 2) a feeling'by polVce that :;ﬁ%gfggsnd nrosecution are
simply time wastea bgcause comp1a1ntants setdom appgar in court to
"rosecute and there is nothina -that ¢an be done for or about miarants.

fact that miaratoyy farm workers are likely to be criminal offenders, as
leoally defined. /The same characteristics that set them off from the
laraer society correlate with the national statistics on offenders in
L'rqékt1oﬂa1 institutions. For example, the President's Commission on
Law En¥ orcement and Adninistration of Just1ce has stated: .

" Reports by a;#hcies ‘dealing with crime in our socfety bear out the
y

A 1arge proportion come from bacquounds of poverty, and
many are members of groups that suffer economic and social
d1sadbantages Material faflure, then, in a culture firmly
oriehteo toward material success, is the most common denomi-
natgr of offenders. Some have been’ automatically excluded
from economic and social opportunity; some have been dis-
qualified by lack of native ab111t1es

Thus | we find the poor doubﬁy discriminated against. They suffer the
social éisadv ntages which tend to lead them into the courts-and these ,
same disadvagzages serve to handicap them in their defense. .They generally
bail, however minor, cannot locate witnesses, are unable to

initial ooverty creates a cycle of fa1]ure deprivation, and arrests, which

o+ \
|}

v

':

7There are exceptions, one town justice relateéd a story that is both humor-

ous and pathetic. A miqratory fam worker became provoked when another fﬁ”/i;::>
e ©

worker cooked and ate an animal that the former had previously caught.
hunary Tithief" was subsequently attacked and knifed. The resulting com-
motion brought police who‘arrested both and took them before the justice. .
30th were convicted of assault and fined $15,.which was paid by the "thief".
Such hunger would not be ynusual nor would the failure to share. A similar
sttuation, describegd by a district attorney,.stemmed from theft of a can of
kerosene by one seasonal farm workee. from anpther who was trying to orepare
food for her children 'after a long, gay in the fie]ds Again the resort was
to a knife, and the damaqe was much qreater .

21n a matter of minutes a “resettled migrant" cited five examp1es/of/;o11ce
iraction despite assaults and mesulting deaths. Yet, she did not knbw what
should have been done other than that some official dbtice shoul have been

qiven. . , . ' . ) ’
3rue Challenge of Crime in a Free Sohjetv {Washinaton: USS. Government
PRIt Tha T Re TR R TaT s / t. : e
| i - . t ) Lo
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. @nd justice Mes in their experience hefore a...Magistrate."

uncounseled in these courts. He argues that:

" Association Bar~Bulletin, Vo],\]D (1953), ps 173,
N o ‘%\\‘; .

/- i - . “ ¢' .
Ir turn vitiates® the opportunity to alter their fate.
: ' The Courts
’ The types of courts to which seasonal farm workers charged with
criminal offenses are brought in the first instance are lower, or
inferior courts. In the counties examined here, these courts are the
town and village justice courts, This, in itself, is not surpr%z1nq,

because it has been estimated that "for three-quarters.of our pdople

the only opportunjty te arrive at a personal conception of l?w, rder
t

migrants more often-than the general population appear before 1a

justices. Typically these justices are paid by fee against the pdrties
ir ¢fvil cases and on the basis of volume in criminal and motor Aehicle ) <i/
cases, Often they are untrained (only 48 hours of legal educafion is N

required M most justices in New York State), igngrant_of proper
judicia) ovocedure, and unable or unwilling to keep- abreast oOf cu;rent
developments in the law. ,

.These lay justices also have been criticized becaus they "f equentl}

~+ serve as virtual arms gf the police department, dispensing their own brand

of *justice wholesale."” Wright, a United States Circuit.Court of Appeals
Jaﬁ%ﬁ,t1s particularly outraged at the treatment acgorded the poor and r

1

Despite the presumption of innocence, the defendant in thdse ”\\\\\a
police and magistrate courts<is, prima facie, quilty.” The '
burden is placed upon him to give a satisfactory answer to .
the question, "What have you-got to say for yourself?" Hei' . -
is almost always uncounseled and sometimes he is not even °
informed 'of the charges against him until after the so- °

, called trial,3 - -, . Co Y

The deck is stacked further by the fact that:

r the choice of forum {the court in which a sase originates]
1s generally resolved by the police. City or ‘village pol1c5" .
will generally go to the city ‘court or po]1d£ Justice of

* their oWn jurisdiction; ‘otherwise the choice is a matter of

convenience or preference, in which the police are influenced ~
by’ the expressed desires of the judges involved.4 « . U N

——ic - (X3

V3ohn M.‘Mutigggéf"Funéfiohs of -Magistrates' Courts," New York City Lawyers =~
o ® I .

Al

o : SR N
%3 skelly Wright, "The Courts Hive Failed the Poor,” The New York Times

-Magazine, (March 9, 1969), p. 26, ™ >

31_"_'&‘1'@" . I _n A \ :

4state of ﬁeﬁ‘York\Temporary State Commission on the Con§E1tup1onal Convention,
The: Judiciary i(New York: N.Y.S.T.S.C.C.L., Vol. 12, March 31, 1967), p. 270.
VS . . - o ’
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Th2 defendant, then may find himself in a court in which the arresting
officer believes justice consistent with his own notions will be done.
The policeman who appears in a particular court reqularly will feel

that he has (and he probably does have) an advantage which cannot accrue
to the defendant. In effect, he becomes as much a part of the court
nersonnel as the justice is or a clerk in a larger court might be.

Another factor vitally affecting the outcomes of judicial proceedings
is the justice himself., It is safe to say that as elected officials, jus-
tices necessarily are poputar, politically reliable, and, not uncommonly,
inf?uenEia] in the town in which elected. (For example, in Orleans- County
twe of the town justices were influential growers.) Aamittedly, many are |
friendly, concerned, intergsted individuals. But these are pof the partic-
ular qualifications that shouid be demanded of judicial officers. Moreover,
there is a general lack gf decorum evident in the judicial proceedings of
these lay judges. For example, "in Montana one justice reportedly tried a
case while repairing an automobile; another justice disposed.of a case while
sitting on a tractar during a pause from plowing his field."' (The counties
here offer similar.examples: one justice will appear in gas station atten-
dant’s uniform, though he prefers to don a black robe for regular court
sgssions. Another justice will agpear with blood-stained clothes coming

//d3rec$1y from his slaughterhouse.

Whilte no claim is made that these illustrations are necéssarily
represeritative, they do underscere the lack of judicial mien which one -
should expect in a court of law where he risks the loss of,1ife, liberty,

.or preperty. s
These {llustrations suggest a part of the problem referred to earlier:
the lack,of training. An auto mechanic (or car dealer, as is the case. in
oné we§$grn New York town), a farmer (the case in more than one western New
York town), a slaughterhouse owner, a school teacher, or a.raflrodad worker
does rfot and cannot have the time to Study and to practice the law that is
necessary to-assure at least minimal standards of justice in criminal pro-
ceedings. The Ttriminal and penal codes are too complex for amateurs,
however dedicated. )

©

Sentences in Inferior pourts

- . Defendants charged with committing felonies (ja11_senteﬁcéé.1n excess W
of & year) may be brought before town and village justices or-directly to

. the county courts. If brought before the Jjustices,: the defendant is,in-

s .

formed of the charge (arraigned), bail is set, and a préliminary hearing
determine whether sufficient evidence exists to warrant trial is held. .
Whensthe evidence wamrants, the case is .ten trapsferred to' the.county

" court‘whtch_has jurisdiction over the town and village courts. (The defi- o

~ more protections than in the justice courts because of the relative gravity

nitions of criminal offenses, jurisdiction of courts, and the criminal pro-
cedure are discus$ed in Chapter III,) The defendaht generally is afforded._

>~ . . ‘\\4 .:

"~he Dresident's Commission on Law Enfortement and Administration of Justice

" Task Force Raport: The Cnurts®(Washington: U.S. Government Printing O¥fice,

B e A e i A . .
o231 )s D 33. - . . . . ad
. .

e e . ‘()18 .- 3
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_drrested/and detained, whether or not convicted, may lose rehabilitative -
. potential. The feeling about law derived from that experience may re-
" infprée the guarded and suspicious attitude toward the larger culture in

Y come often results in a denial’ of due process of law, a heavy

-8-

of tne charaes and the severity of the punishments.

In the justice courts, despite the criminal code provisions and
despite the generally lesser nature of the offenses, the punishments
can be disproportionately severe. In a sense, no cases are "minor."
8y way of illustration, a common ounishment in lower courts is the
imposition of a fine on a convicted defendant. "A fine of $100 [or in
the cas® of a migrant working for substandard wages, even of $15 or $25)
would be nothing to a wealthy man, but it could be enormous to a poor
one,"! Consider the severity of the maximum punishment of 15 days for
nublic intoxication in the case of the seasond] farm worker whose only
source of ‘income is his daily labor. -

Thus, it can be seen that in any court of law often serious con-
cequences attend the poor seasonal farm worker charged with committing
criminal offenses. It cannot be assumed that because the offense is a
“minor" one and the defendant is brought before a "minor* court the
results.will be any the less severe than in "major® offenses. The poor
devendant frequently must remain in custody until trial (refer to the
earlier cases of the Spanish-speaking defendants in New Jersey); unable
to retain counsel, raise bail, or support a famtly, not to mention being
unable to obtain evidence or witnesses on his behalf. Even if released
from custody pending trial, his employment may be terminated by an

ermp1oyer'unsympathetic with his need to be absént from work.

_Ihe.%ocia] costs ma§ be -even greater. The seasonal farm worker

v

which he'must work. The migrant charged with an offense,.brought before
an unsympathetic prosecutor and magistrate and forced to defend himself
undided by’counsel is likely to think of law only in a repressive sense.
Fn- fact,.one report substantiates the repressivg nature: .

i . ....When a,migrant farm worker is indi¢ted for any infraction of

et

the law, because of ignorance or misunderstanding, the out-

. ftne, or imstructions to leave and not return to the county.
. »~In some cases, the person indicted and fined is not even
w@xgiven reasonable time to pick up his belongings and family.
" He is escorted by a local officeE of the law out of the county
where the ‘infraction took place.

"

7 X
Lee Silversteip, Defense of the Poor in Criminal Cases in American State

%

Courts (Chicago: American Bar Foundation, 1965), Vol. 1, p. 134.

2Report submitted to the .Inter-Agency Migrant Workers' Committee of the

New York State Division of Human Rights, which was located in the files

of ‘the New York State Center for M?grant Studies, State University College
of New York, Geneseo, New York a;? bore no title, author, date, or publisher.

)19
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for those whose subculture does not adequately prepare them for
'iving in the larger culture, let alone this side of the 1aw, the feel-
ing of oppression must be all the greater. Fearful of those outside of
their subculture, subject to a legal system that is complicated in the
extreme, and placed in jeopardy of 1ife the seasonal worker cannot but —~>—
pe the source of pity. Like-the black in the southern courts, the
migrant enters what can be g racialiy -exclusionary system because he
comes fram 'another world.”' And this situation is exacerbated by the
assurance that initially at least he will be brought befcre an inade-
cuately trained interpreter of the law.

Representation in the Courts

A potentially invaluable way out for the migrant is the assistance
of counsel. In New York State since 1965, counsel has been required by
legislation. In that year the New York State Legislature passed the so-
called Anderson Bill, which with amendments in 1966 uired the board
of supervisors of each cduniy and the governing bodylof the city in which
a county is wholly contained to put into operation by ecSmber 1, 1965, a
plan for representation of indigents charged with crimes.< A ¢rime is any -
felony, misdemeanor, or violation of any local law or ordinanfe which is
punishable by imprisonment. "Counsel still is not required in cases
involving traffic violations., a

Counsel under this legislation means a public defe%der appointed
pursuant to county law, a lawyer furnished by a private legal aid bureau

.designated by the county or city, the services of private counsel who_are

assigned on a rotation basis, or a combination of these alternatives.3

The objective of this legislation is to afford the poor the absolute
protection of the law. This is particularly important to the seasonal -
farm. worker, who because of low wages and unfamiliarity with his surpoiRg-
ings including the law, must have assistance in the courts. Whether the
promise held out by this legislation is realized in the case of the
seasonal farm worker is in part the subject of thiS/§tudy.. ///‘&

’

- Definition of Terms

While the title is indicative of the scope of the situdy, for purposes
of clarity the terms used herein Qre defined. By

H

Criminal prosecutions refers to the operation of the Code of Criminal
Procedure and the Penal] Law"® upon persons charged with committing a

’Seé an excellent discussion of tﬂis problem {n Leon Friedﬁﬁn,.ed;, '
Southern Justice (Cleveland: World Publishing Co., *1967), p. 157.

2722 NewYork éounty Law, C. 878 Laws of 1965, cc. 798, 761 Laws of 1965.
3722 New York County Law, C. 878 Laws of 1965, |

»

“code of Sp‘minal Procedure of the Stats of New York, 1965 suoplement
‘R>he-=e=, Waw Vo= The “awvers Ca-Operative Publishina Cn,y 7265).

'
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criminal offense! and brought before a court of law. The courts examined
here are--the town, village, and county courts. The specific nature of
these courts will be reviewed in Chapter III, so it is sufficient to say
that the focus-in on what are called the "inferior courts." The justice
courts to which the bulk of cases involving migrants are brought.

Migratory .farm workers or "migrants" are legally defined as
prdividuals "whose primary employmenteis in agriculture, as defined in
section 3121 (g) of Title 26, on a-seasonal or othef temporary basis".?
Agricultural labor included persons in the employ of another; involved in
tne production or harvesting of agricultural commodities; handling, planting,
drying, packing, packaging, processing, freezing, gradiﬁb, storing, or de-
livering; but not performing services in connection with commercial canning
or commercial freezing. Also, it appears that re§1déncy in _one area for up
to five years does not preclude migratory status.” The term “resettled
migrant”, while no more helpful or less derogatory, is ‘often used to refer to.

[N
TWhile the—term "criminal offemse" appears unnecessarily vague, it circum-
yents the laborious task of spelling out the exact definition of each type
of charge. By the Penal Law of New York State 52(2) a misdemeanor is -
"other than a felony, and 3 felony 1s a crime which is or may be punish-
able by: 1. Death; or, 2. Imprisonment in a state prison." Case law~is
scarcely more helpful: "It is not the mere name of a crime, but the
punishment therefor, that characterizes it," People ex rel. Cosqriff v.
Craig, 195 NY 190, 88 NE 38 (1909). “The fundamental distinetion. between
efonies and misdemeanors rests with the penalty and the power of imprison-
ment." People v. Bellinger, 269 MY 265, 199°ME,213 (1935). "There is a
third class of offenses which are neither felonfes-nor misdemeanors, but
petty offenses triable summarily by a migistrate. Within this category are
persons charged with intoxication,“vagrancy, disorderly persons, etc.; also
many cases of violation of municipal ordtnances. The minor offenses, below .
the grade of migdemeanors, have always ‘Constituted a class by themselves."
Cooley v. Wilder, 234 AD, 256, 255 S 218 (1932). . Another category since
1967 gs "v¥olations," which are punished by fines ard imprisonment for 15
days or less, 55.10 (3) McKinney's Consolidated Laws of New York Revised
Penal Law (Brooklyn: Edward Thompson Go., 1967). Still another category
is used in justice courts--indictable and non-indictable misdemeanors. The
distinction is based on a defendant's decision to have his case. go toa |
grand jury(and possible indictment) rather than tried in a justice court.
Traffic eases ("V&T") are omitted in this study, though they may be.
felonies, misdemeanors, or violations and despite the fact that sentences
. may be severe. One reason is, that seasonal farm workers either are not .
.charged with such offenses in some areas 'becduse of an unwritten practice
of the police or justices may refer the cases to crew leaders and growers.
These cases will not show up on the dockets. tnoxher reason 1? personal--
the extensive number of traffic offenses in the dockets virtually obviates
completion of the study. e ) /

" ' [N
. N

- . N - /‘

2Title 7, Agriculture, Section 2042, U.S. Code, ' '
(8 — . ! .l X ) N N

3Tf{’é‘ﬁh- ducation, Section 1107a (2) which reads, "migratory ¢hildren of

htory agrittwdtural workers' -shall be deemed to continue to refer to
chi'dren forl a period not in excess of five years, during which they

AL . , .
‘ g Tl S | '
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the m1rratory faém worker who ieaves the migrant stream and takes up veqr
round ras’ ‘dence. It is difficult to define -precisely the migratory farm
wWor oroin oratt1ce owing to lack of aareement amona persons living in the
counties studied." For example, in one town a justice claims there are no
'migrants" in his town--all have lived there for five ysars or more. The
otrer justice in that town continues to talk of migrants, because. he feels
that«differential treatment is accorded geasonal farm workers however
iona they reside.in the town. The latter appeaf's more correct, but does not
help in determining who are qurants in the criminal dockets. The most
realistic definition of the "migrant" and the one used here, is an obera-
tional ene. A migrant is a person wha is so regarded by the larger com-
munity because of a life style that he; . demonstrates. The docket data used
here reflect the beliefs of -the authorities that the defendants were
migrants” and werg-so identified, regardless of the length of residence
and possibly even of thé exact occupat1bn.

Two Weste_g{New York Counties refers to the dho1ce to 11m1t the study
to two areas stinguishable in- terms of population, land area, geograph-
ical location, and agricultural products, but roughly comparable in terms
of their relatively large migrant popu]ations The counties are Orleans
and Steuben, which may be found on the map in Chapter II, page 18 infra.
Crleans, border1ng on Lake Ortario with only ten towns (local govermmental
agencies outside villages but within the cOu/;y produces. large amounts of
fruit crops and is relatively small in terms/of land .area. Steuben,
bordering on_the Commonwealth of Pennsylvania, has approximately three times
the populat1on, land area, and towns of Orleans. .It devotes large amounts
of land primarily tg vegetab]e crops (potatoes are most common). Both are
within one judicial department, which implies at least some degree of con-
sistency of cr1m1na1 law administration. e

2l

Legal Serv1ces,Ava‘Tab1e as used henef/includes not only counsel T
(1awyers who voluntarily, by assignment;, or by judici4l appointment defehd
persons accused of criminal offenses) but also social workers and others.

. who devote at least a part of their time to assisting.migrants charged with
comitting criminal offenses. For the most part the term will refer to
lawyers. ) . . o

3

il

Description of the Study - A A"

Whilecthe Purpose of this study is to obtain both quantitative and
qua11tat1ve data regarding the operation of the criminal law upon seasonal
farm workers, the design does not attempt to follow the lines of a research
project, as strictly construed. For example, no hypotheses are stated.
Insifficient data exist.to formulate hypotheses suitable for rigorous
research and testing. Here the object is to describe the status of the

, seasonal farm worker who becomes the focus of the judicyal process and to

note the 1mp}7cat%ons thereof. - . ‘
T Even the yninitiated could hypothesize that "criminal law'as it fe]ates

.to migrants [is] an instrument of oppress1on. as one lawyer familian with
. the problem has suggested, or that‘any counsel is better than none, that
retained counsel is superior to assigned counse], or that arrest and fncar—
*ceration alon2 exact a hpavy o1l on the migrant\defendant regardliess of the

-

"

reside in the area served by the ‘oca? edvcational agencv.
“3a parents 0f the childwen Tall an Lhe same clacs,

Presumably

- \l
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outcome of the trial, But these hunches are no more applicable to the
migratory farm worker than they would be to the po?r anywhere. Moreover, -
these issues have been'raised-and discussed often.' Instead, the T

~ present study, intended to be suggestive more than definitive, should
facilitate a more comprehensfive examination of the problem of the ) .
migrant in the courts. . ) , :

. ", Objectives - v
I3 )\ i , .\ .

} . The objectives of the study were: ™~ -, ) :
',~1. To ideﬁt{fyfghd to/§ 4vey the appropriate courts and court re%p ds

o and to estimate (exatct information is virtually impossible) t e{

' total -number of seasdnal farm workers (migrants) charged with
'T~ \\\\‘ criminal offenses An these courts per year. f:ﬁ
2.

To draw a profi] the migrant defendant in these courts. '(ﬁhe
idea is that befdre one can suggest ways to help migrants charged
with criminal offignses it is necessary to know precisely who is

—

3 being Fharged and prosecuted most frequently S e
» 3. Tq¢'determine the general charatteristics of'the ¢riminal offenses
- with which migrapts are charged, 1nc1ud12g/¥he'types of charges
R v, brought, releasel amd recognizance procéduresy final dispositions
;o ' of charges, and khe length of time ofnaispesﬁtjon. (Again insti-
. ‘P . tution of preventive:.measures is dependent upon knowledge of the

charges and consequences. )
, . . \'s_}i/eé ! . , . y
" 4.% To ascértain the,number and percentage of migrants represented by
. i ,coupsel,,$heptypé of counsel and experience, the types of Charges
. defended, the release and recogngiance procedures, the final dis- .
-positions{of charges, and the length of ‘time of dispositions.
TWhat“+§“%he~e£fq§t of counsel? Is it better than nothing?
Should there-béiotfier assistance?) R

o
p— v

Voo - . R
~ 5. To compare the\djf¥éren$e§.in representatian by counsel in terms
b of indigency determination, types of cr1Mé and offenses repre-

R sented, plea nego:?gtion dispositions of gharges,*and money spent
“““““““ . +per case for, representation. / ‘
. 6. To summarize and to anqu&e the data coTTéLted regarding the migrant
' ang the courts and to make recommerdations on the basis of these
data. (Remedial or prevegtive measures must depend on what, in =
fact, occurs, not simply upon guessq&, however much derived from
personal Observation.g o . .
~
Isee, for example, Friedman, Southern Justice, 1967; President's Commission
on Law Enforcement and Administration of Justice, The Challenge of Crime in
a Free Society, 1967; Abraham S. Blumberg, "Lawyers with Convictions," Irans-
~action (Juiy?*ugust,‘1967), Vol. 4,.No. 8, pp. 18~24); Dévid Sudnow, "Normal
Crimes: Sociological Fedatures of the Penal Code ip a/Pubiic Defender Office,"
* Social Problems ‘(Winter, 1965), Vol. 12, No. 3, pp.255-276; and Wright, "The
. Tourts Haye railed the Poor," The New York Times Mdgazjpe (March 9, 1969), op.
- 25-110. , '
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Research Procedures

/ 1546?/aata‘from two W,

pub]ic defender offices, from the two county codrts' criminal dockets, and g
from eighteen town a?d village justice courtsriminal dockets regarding //7
every known migrant,' together with a samp¥ing of cases of other defendants
on the criminal dockets for the calendar years 1968 and 1969. Although
two counties are specified, only the eighteen town and village courts were,
in fact, studied, because the available evidence suggests the bulk of cases
involving migra occurred in these particular courts. That is, justices, :
defenders,—-and rict attorneys interviewed advised the researchers to, . -
ignere the other towns a‘d“aﬂ~examigat;gg of somé dockets in the towns v

* designated substantiated the advice. two~years\\hosen reflect the nee

rfor i:;;};tency and recency of data, because the Penal Law -revisions negat

compar
t1me

ve data before September 1, 1967 and retords g
S, e ~ . p /L
For background and description of m1grants and the cou ts ‘the specific
data sought were: 1) geographical area and jurisdiction; J) types of courts; s
3) court organization and procddures, 4) age, sex, marita status of the -
ethnic group, whenever obtainab]e. ) , ) W
' ¢
The specific data regarding the description of charges sought were: 1),
types of charges; 2) number of defendants, including those represented by
counsel per yea¥, tptals, and arithmetic means; 3) final dispositions of
“tharges; 4) re]easgpand recognizance procedure&, and 5) length of time from
arrest to f1na] diSposition of chagges. o .

3
N .
el

For counsel the specific data sought were: 1) types of counsel and . o

. criminal law experience; 2) standards for indigency determination and persons

making the determination; 3) whether appointment by the court or bar associ-
ation or retention; 4) the stage of the trial when counsel first appeared;
3) the number of days spent by counsel to final disposiéion and the arith-
tic mean number of days; and 6) tﬁe amount of money spent per defendant

for the defenders' services. {

.

* .

Sources ] - Y
[ o —

Sources for data were: 1) Annual Reports of the Judicial tonference
of thg State of New York; 2) Annual reports of the public defenders to the

%] Conference; 3) memoranda in the. public defender files; 4) Orleans ) .
and Steyben County Court criminal dockets for felonies, indictable mis- . e
demeanors, and appeals; 5) town and village court criminal dockets for,non- »
indictable misdemeanors, offenses, and violations; interviews with the O

fendersw justices, court and Jtown ¢lerks, retained counsel, growers, trew
Teaders, migrants, and migrant/ministers; 6) reports and records of hearings
by ggvernmental and quasi-governmental agencies concerned with migratory

\

’ \ . " .
1The researehers had to rely upon the justices, the district attorneys or .
police as to which defendants in the dockets were migrants--a not entirely
satwsfa%tory circumstance. 4 ]
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labor; and 7) personal observations of the courtroom pro eedings and court
* personnel. : ' ‘ ’ . ' '

\S

- Sampling Design

S A s ) .

Because of the reiatively large land areaé)the number of courts,
of cases, and the time Timitations, it'was necessary to obtain from the
justice court criminal dockets a sample.of cases not inv ving migrants.
The cases weré used for purposes of comparison. Originally it was decided
to try to obtain a sample size of 400, representing 100 cases per county
per-year. Thirteen cases per town were Jo be randomly sampled from Steuben
County and fifteen cases were to be randomly sampled from Orleans County.
The towns selected were those reportipg migrant pdpulations and suggested
by town justices and others interviewed. As it turned out, some town
justice dockets reported less than the number sought, Thus, where possible,
all_cases .not 1nvolv1ng,migrants were taken, and in ;T*~Q§heﬁ coarts
fifteen cases were taken. The _result was greater accuracy, but‘gqain,

LN
A

' {;
’
b
A

/7 ) ' N< .
Interviews were cohducted whenever and wherever possible with-defenders,
justices, court clerks, private attorneys, growers, crew legders, migrants,

suggests a study is not a strictly construed research project.

(}7 . «Interviews and GUéétionaires‘

and others concerned with migrants. .

L o

i

i RN Limitations . o '

As with any study, there were limitations. A common one, however
serious and irritating, was the need for mgre accurate and consistent re-
porting of criminal justice statistics. This applies t? reporting techniques .
and requirements of virtually all judicial departments.’ Town and village
justices are required to buy specified docket books and must report to the
State Comptroller monthly and to the town board of supervisors for examina-
tion andsgudit as often as required. (Sigtion 31, Public Officials Law.)
This does” not guarantee accuracy of repoting. For. example, one justice's
dockets wepe incomplete as to disposition of cases, dates, addrdsses and
ages of defendants and were unsignéd on occasion. Another's were so incomplete /
as to be almost useless. Yet, they were accepted uagp audit. , . ////

"

Yimilar difficulty was encountered in obtaining data from the public
defenders. One defender failed to answer letters and only persistence proved. -
useful. The other claimed moves from gne office to another, lack of systematic
filing.system, qnd the cryptic natutg,of his g;zfing make his records useless

. e
; - — 7 e \ .
.‘The reports of the New York State Judicial Conference ,are representative :
and iMustrative. Reporting yéars are sometimes calendar years ahd some- -

" times judicial years. Some reporting is doné by the courts direCtlyh”sdﬁé'
by the Department of Correction, some by the justices, and some by court
clerks. Inconsistent reporting can be explained only in part by changing
requirements of the.Judicial Conference anq DeparFments.“

v
. -
‘ \ . ,
3 . :
* A - . /
- 3 .
.
.. . ] .
» rd s t
- [
" . ) o .
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farm Workers and’ courts in Western New York alone. Clifford E. Butterer's

raport,/."A Census of Migrants i ht Western New York State, Counties in S
1968" {Geneseo: New ¥$rk/5tat/i§§ ter for Migrant Stzdies Juné 1969) ,
shows./7,482 migrants-Tiving in these counties .t tter half of the ’
year Moreover, there yere approximately 106,786 ¢ hal court dispo-

siti reported in thgge.eight counties and six others that constitute

weztgrn New\York State.¢ The scope of the study had to bé limited to ’

a/wor ab]e size for a/summer research and reporting period s

Another Iimjtatidn was the cessity for staying within bo . :

' reasonabie driving dfstance and within the same judie‘al departme t
Driving, contacting legal personnel, and securing enough time to survey

dockets e major problems throughout because of the dispersion of
=) the coyrts’ and because of the necessity for laying the groundwérk in what
"// many ‘egard as a very sensitive area for research. The decision to stay _ '
. Wit in the Fourth Judicial Department reflects the desire for consistency.
// ?h{?e there is a unified court system in New York State* see Chapter 11 S§
nfra), diffexences do exist because of different Judicial personne] and
. Judicial department administrators, 'Courts within the same j{dicial .
/} department ‘tend toward simiiar practices and allow for. easier tcdl parison
An obvious limitation upon the conduct of this study was' the difficulty
in conzacting Justices and in gaining their confidence. Generally justices
., were ctonsiderate and took time to point out to the researchers specifically. .+ ¥
", which defendants were migrants, thereby advancing the conduct and accuracy
of the study. However reluctance was demonstrated by some justices, One .
. Justyce could not gee any point to the study, because migrants cannot _ Ce T W
helped anyway. Angther simp1i® claimed no. need. to see his dockets since
had, not handled any\cases involving migrants. Dockets of a retire?. .
Justice were put awa in a vault which was tantamount to burial forever

’four month period to conduct and report such a study\gs obv1ous1y restrictive.

VA . . s L

t

. S )
. ,/ As with many researchers, the claim of lack of time is made here. A )
;\ "/

. ‘Again inconsisténcy of reporting exists here as we]l as in the courts. "The
United States Senate Subcommittee oAl Migratory Labor Th rator Fann
Labor Problem in the United States, 91st Cang., 1st Se ss;, 9, p. 123 . v
reports that in these same eight couhties there were 10,693 migrants The
subcommittee's source was the Migrant Health Un Pubtlic Health

f—¢~“"Se7bice, Dept. oy Health, Education and Welfaré%t—aféung o . ‘
-ﬂ/,__\\i’/,j;Extrapolated frafh the State of New York PAnnual Report of the Judicial .

Conference of the State of New York, Vol. 12, 1967, pp. 450, 452,
) The need to extrapolate once more refiects 1nconsistency in judicial re- -,
! -aprting Vy}umes 13 and 14 do not show a breakdown of cases in inferior ' “
courts, (ci Viliage, and town), as d@d all the,dthézr%piumeS“except ‘
2 and 3 . %, ;\; [ 4
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Making personal contacts alone was é&tremely t1me-consum1ng Handling f
statistics took a significantly large amount of time,<as well. In part, e
this 1imitation reflects the researchers' personal situations and the <:/j:::) o
nature of the study ' )

While 1t may appear to the réader that the limitations noted.sugaest ‘
arbitrariness and rationalization on the part of the researhhgrs, in fact, Lo
the scope of the study is realistic enough to permit conclusidons on the
basis of the best available evidence. Moreover, this is virtually uncharted
térritory. The foregoing are simply the "giveps,& the limits within which thed _
study was conducted. The point is to determing which and how many migrants
are defendants. and how thay fare in the selected courts within the social \

values underlying the system itself. - f\\\\\\\\\\
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- THE 'SETTING FOR THE .STUDY

" ' Orleans and Steuben Counties

Orleans and Steuben Counties are located in. Western New York State

(see Figure 1 next page), and, as is common in Jlarge, diverse states,
their residents suffer certain disadvantages. As "upstaters" they lie.
outside the New York City-Albany political axis. But more importantly,.
ey lack the socio-economic status accorded "downstaters." The ‘result
is a kind of "poor cousin" relationship, requiring a compensatory

. 1Mentity. Such an identity has tended to be based upon assumed ges-’
“graphic and- economic advantages, in¢luding lakes.(The Finger Lakes,
Chautauqua,:Ontario), farm land (vegetables, fruits, wine, and dairy),

- and homeebqséq’industries-in which great pride can be  taken. )

"+ A clear example of this pride 1s demonstrated by the residents of
Monroe County arid Rochester, "{ts Targest ity ("the Flower City"). Monroe
““County 1ikes to think of itself as the “"paceSetfer" for upstate New York,
extending 1ts influence and affluence throughout Western New York State.
*This.is particularly significant for neighboring counties, 1ike Orleans,
and ‘for counties more distant, 1ike St®uben. The rural counties sur-
. rounding Monroe. tend to be subordinated to it, which creates a situation
. analogous to the upstatp-downstate schisi. Monroe County, then, serves
as a bench mark against which to examine-the statuses of Orleans and
Steuben Counties and the effects on the subjects of *this study, the migrants
in these counties. . ' _ ~-

LN,
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V1tai Statist%cs. ) ‘ .

o Land Area

. ‘Orleans County, despite its proximity. o heavily Populated Monree ™

“County, is distinguished by its relative poverty ‘and rural agrarian ’ !

. nature. (See Table I on next-page). Most of its inhabitants either 1ive B

‘on income derived from nearness to Rochester or from farming the flat, .
‘fertile farmland. "It is a re]at‘ve]y small county with only 396 square
miles bordering on Lake.Gntario.! 'In the northern part_of the county
are the Towns of Yates, Carlton and Kendall, all of which have siqnifix

cant number's of migrants. Within the central region are Ridgeway,
Gaines, Murray, and Alpion,- the county seat. These Towns also have

. migrant laborers. Within the three southernmost Towns, Shelby, Carre,

.« Clarendon, there is only 6he mfgrant camp which is located in Clarendon. ;
(See Fiqure 2 on page-21). HoWgver, a Clarendon .town justice assured us
that these were got migrants becéhgeaghey had settled there For more
than five years. A T, . :

~

- - \ - -

Steuben Tounty is south af\Monroe County on t
In cdmparison with other gounties in Western New Ygr duben,; with its-. ! - -
1,410 square miles, is oné of. the larger counties.® AftRough there ape; >
- thirty-two towns in Steuben, only seven have significat numbers of w2

ST

Y
Pennsylvahia border. . ™ L

migrants. 7The migrants are concentrated in the northern part which = %
“includes tfe Tewns of Wayland, Cohocton, Prattsburg,. Dansville, Avoca, a
Wheeler apd Fremont. (See Figure'3 on page 22) : - ¥

R4
Populatijon .,

favy

.
v <

: < .Mékropolitan Monrog County with 586,389 people ranks forty-ninth in ¢ |
W pépu}atig%?;l%giﬂ"the U.S. By comparison rural Orleans and Steuben - . 7 e
Tounties, nsiderably smaller. Orleans, Monroe's immediate-neighbor =

* to the wést, had a population of 34,159 in 1960 and prelimingry reports

for 1970 ¥ndicate an increase of 2,678.4 Steuben with almdst four times
-« |" the land area of Qrleans, more than twice the size of Monroe County.and {’
> ! thr¥ee times, the population of 0r1e‘rs, has only one sixth the numper of
“. people as Monroe. . i -

- v
-

1y.s, Départmeﬁt of<Conmerce..boun§x_and City Data Book 1967, (washjng%Bn,
1967); o._252. LT ) ' , 2

2These individuals are sometimes referred to as “"resettled migrants" - .
which signifies .they may no longer perform seasonal farmwork and have 3
lived there year argund for greater than five years. L b

. . 3county and City Data Book 1967 (Washington, 1967) p. 252.

4nn PréJ1m1nary reports for 1970 fvbm,Rochester_(New'York)Times-Union, . -
June 30, 1970. ) . . )

Sgounty and, City Data Book 1967 {Washington, 1967}, p. 252.

” -
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", TABLE I

N STATISTICS OF *MONROE ;- ORLEANS AND STEUBEN COUNTIES
Tot_al . Monroe Orledns \ Steuben
Population| Pop. - C
and 586,389 34,159. 97,691
Land ] ! ~
Area | T~
1960  |U.S. x | L '
. Pop. 49 '879 \ 311 '
A Ran-k h |

~~

Land, ) \ ) L
.« |Areal} 675 396 1,410 .
SqK; ' ’
Mi \
o \ '
Population|Total 20.3% 14.5% 6.8
Change } ... '\
1950~ |Total , \
.- 1960 1970 17591% . 9.3% | .99%
’ . |Prelim. ) \ o

' * ,  |Net . .
L ‘ Migration 6.2% 38% .

) ‘\ ! ' '\ : o —" g LT
Population N ™. \ e s L
Character. |Urban 86.7% 34.7% | 43 |

1960 :
Negro’ - 4.1% * 4.3 8% ,

1959 Median
- Income Income

$jﬁ147

- of
Families |Under

(1960) |$3,000 .°

10.5%

18.5%

110,000

23.3%

£ -

(12.9%

& over

’

Bank ., in

~

Assets"-’_$},000

-~

L $1,557,560

836,489

$109\557°

.June 30, 1970

SOURCE : County~and City Data Book 1967 (WashlngtOn, 1967) p
Preliminary Repdrts for 1970 from Rochester (New York) Times Unlon,

252, -
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Figure 3 ”
LOCATION OF- MIGRANTS~IN STEPBEN COUNTY . oo
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SOURCE= Adapted from Dept. of Rura'l Soc1o'logy, The People of Néw York 1900- ]960
B ‘ Buﬂetm No. 62:46 (Ithaca, New York: Corne]] Universityy, p.7.
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Between 1950 and 1960, the population of Orleans County increased

" 15.5% but preliminary reports for 1970 indicate only a 9.3% increase

v,

while Monroe County had an increase of 20.3%. However, Steuben County
had only an fficrease of 6.8%, and nreliminary renorts for 1970, ¥ndicate
only a .99% increase. These figures represent fncreasing out-miqration
Between 1950 and 1960 it is reported that 6.6% of the inhabitants of
Steuben moved elsewhere. By contrast, Orleans and Monroe had Dositive
ret migration resulting in 1ngggsfes in population.

Of the three counties, Monroe understandably has the hiahest per-
centage of urban dwellers at 86.7%. Rural Orleans and Steuben countfes
have much lower percentages of city dwellers, 34.7% and 43.5% respec-
tively. The percentage of blacks in Monroe and Orleans are 4.5% and 4.2%
g?soicgively, while in Steuben County only .9% of the population is

ack,
There are more opportunities for employment near and in cities, and there
is probably less chance for a black person to feel lost in a sea of whites.
Since only .9% of Steuben's population is black, there is probably an even
areater feeling of subordination to the white power structure.

Industry and Income o (’

Agriculture and $mall industries constitute the major employers of
the people of Orleans wgd Steuben. Significant.numbers of individuals
from both caunties travelto Monroe to work at such-home-based industries
as Eastman Xodak, Hickey-Fkgeman and the Xerox Corporation. Because.of
the large 1ndustr1es the banR\assets in 1964 reached $1,557,560,000
Monroe County. This number far
Steuben ($109, 557,000).3

~
>

_The affluence in Monroe Couﬁiy is \i1lustrated by tge vely hiqh
per capita income. ‘In 1964, the per capita income was/$3{223.00 which is
not only considerably greater than Steuben 65.50) and Orleans !
($2,265.40), but fs greater than the -national averadg. . The median income
for Monroe in 1960 was $7,147, which increased to $1 ,642 in 1964. By
contrast, the median income in Orleans and Steuben counties in 1964 was
e in 1960.

' A
Descriotion of the Seasonal Farmworker

approximately the:same as 1n Mon

i

S
Large scale migration of farmworkers has come to characterize
the American agricultural scene. Every year farmworkers and
their families numbering more than 1 million leave their
home counties to fi11 the continuing and fluctuating seasonal .

11bid. L ( :

3County and City Data Book 1967 (Washington, 1967), ». 253, . v
. R

4per caplia.and Median incomes of QOrleans and Steuben for 1964 were

extrapolated from {bid

124 -

eds that of 0r1eans ($36 489 000; and .

The greatest concentration of blacks is within the urban complex.

»
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demand for farm labor that is so vitally ‘important in our
. society.l- -
. . v
Although seasanal farmworkers (migrants) appear to remain vital
to agricultyral production, they have been grossly neglected by our
society. Until recently, the oroblems of migrants have been largely
»+ ignored. The belief in equality for all has come to mean equalitv
for some. The result is that migrants are characterized by the . -
Towest wage of all workers, poor hausing,-1ittle education, i1literacy
and the symotoms of a social.patholoay.

. . » ’
. Typically, the amount of farm work available in a home county 1is
limited, requiring migration. The New York State Division of Human
Pights report submitted by Robert J. Magnum stressed that "miarant farm- -
workers are forced to travel simply because their hometown fafled to
provide them with the opportufity to obtain basic personal family require-
ments." - J ’ "

While appearing redundant, it must-be emohasized that what dis-
tinauished migrants from virtually all other workers is thé continuina
practice of following work based on the seasonal demands. The migrations .
within the U.S. move nofthward from the states along the southern border
‘ and-follow—three major rputes. The main stream starts in the spring,
travéls north and west-from Texas, and covers most of the NoetN.Central,
Mountairm, and'Pactfi Coast states before the season endsgjn December. A
second stream flows from the Southeastern states into Florida for the
winter citrus and vegetables hafvests. During the spring and summer the
same stream moves northward through the East Coast states. The third
major route statts in Southern California-and continues northward threugh

the Pacific Coast states. . ) . \ ‘
, In 1967, there were.3.1 million persons pérformingz?érm work “for wages
&t some time. Of that number 276,000 or nine per cent, had left their home

county beydnd normal commuting to\work.3 These migratory farm workers were

a small but important part of the-total famm wage force 1in tye’U.S;

" .. In actuality seasonal farm workers differ 1ittle in age and sex from
dther non-migrant farmworkers. .They are younq. In 1967, half the migrant
workers in the U.S, were under twenty-five years of age, and one-fourth
were from age fourteen to seventéen. By contrast, ih thﬁ nation's total
labor force only one-fifth were under twenty-five years.

Within the United States, migraﬁts form three major ethnic qroups. -
* The first group ‘consists of predominantly white English-speaking migrants
from the §outq and the Spanish-speaking Americans from the central and

-

. JSenate Committee on Labor and Public Welfare, The Migratory ‘Farm Labor -
. Problem ih the United States, 1969, p. 1. — ' 7

e
[

2Report to the Iﬁter-Aqency Migrant YWorkers' Committee.

3senate Committee on Labor and Public Welfare, Iﬁg Migratory Farm Labor
Problem in the United States, 1969, p. 3.

-~

41bid., p. 5. § - -
)b

~
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and western areas of the country. Mexican-Americans make up the :
second group. In 1960,.103,000 of the 261,000 Mexican-American farm-
workers did some migrant, farmnwork. Finally, there are the blacks who
move from Florida seek1 ng work alonq the Atlantic Coast states.

Desp1te recent 1mporovements 1n the wages of migrants,..they remain
at the bottom of the wage: brackdt. ¢From 1965 to 1968, their wages
increased fronf $1.14 per hour to )$1.43 per hour. However, there are
sti11 thirteen states in which the average wages are below the present
minimum for agricultural-worker§. Migrants are plagued by unsteady
employment. “In 1967, the average migrant was employed for only_eighty-
five days at about 310.35 & day, for a total of $922 that year.

Incidentally, by traveling the migrant did not make any more money than //’/,/

he would have if he had stayed frome.

?

In add1t1on and as a resu]t of the1r migratory status migrants
suffer in other ways:

First, they lose the advantage of living 1n permarient res1dences,

Second, their housing is often of. extremely sub-standard qua]wty.
Although recent1y some states have enacted laws 9ett1nq standards for.
labor camps, it is a ‘small step. N

2

Third, their sanitary and hea]th fac{11t1es are woefu]]y 1nadequate,

-as aﬁresult of almost cr1m1na] neglect.

2

bars to patronize, and where to obtain services.

"'7\ -
Last, the égjiation of the children has lacked the cont1nu1t§ es§k2t1a1
to academic growth. A uniform transfer record form has recently been
developed which is designed to help fill the continuity gap. ' o

The migrants "know their" v1z., which houseg to seek; stores and N
The migrant -social fﬁfe
commonly consists of small gatherings with some dancing and often consider-

" able drinking.. There are no community.activities ¢y movie houses. There »

are no social clubs, as such. Dr. Robert Coles describes the s1tuat1on;fn

this way: o
The extreme poverty, the cultural deprivation and the social
fragmentation, in sum the uprootedness which characterizes

their 1ives, falls not suddenly upon them but is a constant )
fact of life from birth to death, summoning, therefore, a . .
whole style of life, a full range of adaptive maneuvers.? . L
v ’g
Vibid. 4{ o T “; i }
®Ibid. , p. 54. . R

— v

3Senate Commi ttee on Labor and Pub11c we]fare The Migratory Farm Labor
Problem in the U.S., 1969, p. 13,.excerpted, from Robert Coles, "The M1qratory

Farmer" (Atlanta, Georg1a‘ Southern Req1ona1 Council, 1965) S
41bid., 0. 14.
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Sr. order to adapt, then,-migrants turn the isolation and hopelessness of
i1fe irnward. .As a result they are very close to their immediate family
and children, but” look upon outsiders with suspicion. A migrant child
govears fairly content in his early vears, as the discipline is extremely
Jax. ‘However, the initial happiness is challenged and destroyed by a
nlethora of threats. It is at this time that the child beains to learn
t0 pe suspicious of outsiders and to channel hostilities toward them.
“yrthermore, the child beains to engender the feelings of inadequacy and
hopelessness that follow him throughout life. These children go directly
into' adulthood with 11tt1% opportunity to enjoy the generally carefree
days permitted youth in the larger society. The result freaquently is an
individual who will drink ‘heavily and who may occasionally destroy his
home or possessions because of the stress and hostilities held within. *
Ti» somewhat schizoid personality which occurs is described by Coles: .
With their children and husbands or wives they will often be .
warm, ooen,.and smiling. At work, with stranaers, and often
with one and another while traveling or even wa?k1nq the streets
they are quarded, susnicious, shrewdly silent,... ‘

~h
~

. The Migrants in Orleans and Steuben Counties

o

The Origins of Migratory Labor

While for years the employment of seasonal farm workers has been
common to both Orleans and, Steuben Counties, the.large scale use of <~__
migrant labqr is fairly recent. This development stems from a significant
increase in.the size of farms, gqreater mechanization, and what has come.to
be called "agribusiness." 1In Orleans County the first sizeable influx of
migrant labor occurred -abeut 1960. Reportedly there were 4,000 working in
the fields and "several hundred others employed in food processing plants."2
The migrants were attracted by %he promise of work in and around Duffy-Mott
Foods, Hunt-Wesson, Birds Eye, and Heinz. These industries gerved primarily
as processors,.contragting with individual growers in the afea for fruits
and vecetables. . Migrants were thu$ important to the oneratfon of these
nlants- and the growers upon whom the plants were dependent. '

! y .
| Beainning earlier, but particylarly notfceable tn 1968 and 1969 were
soge severe dislocafions because of a combination of factors, including

flictuatina orices-and increased competition. Hunt-Wessgn, Heinz, and

Binds Eye found economically more suitable locations and closed their nlants
in ithe Albfon and Medina areas. A direct consequehce was the decreased need
for miaratory labor. (Another effect is evidenced by the abandoned and bare
Store fronts on Main Street, Albion.) - - x f

w

£

While these four industries were in full production, many camps,
particularly those in the northern part of the county were gonsidered real
“trouble soots.” As one justice stated, the miarants "lived Tike animals."”
Increasingly, public concern causéd state oublic health officers to order

- ~ /
. }

Tibid., p. 17, : |

“Rochester (New York) Times-Unfon. September 11, 1970, which reports a
suryey by James Byrdotl, farm recruiter for the State Employment Service
nffica in Alhion, ‘

S NP
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hs 1 ing of ‘many units, which, combined with the.closing of the nlants,
*35 had a serious impact on the miarants. Many migrants who had been lured
into the county by the attraction of full-time work were left without
either the income or_the training to do more than survive. Others who had

travelled up here for years had to seek out other employers or leave the

miarant stream. The situation todav, less than a year after the closina
¢ three large pnlants; remains unchanged. ‘

The employment of migratory labor in Steuben County follows a similar
nattern. Around 1940 potato qrowers from Long Island, seeking more land
and escape from the fungus that was starting to affect their crops, beaan
to relocate in Steuben County. Within approximately eight.years the typical
s~all farms ranging from one hundred\to two hundred atres were replaced by
“arms of four hundred,to a thousand or more acres. These larae farms, 1ike
that-of Schuler's, a Tocal potato chip_manufacturer, required.qreater
numbers of workers” than available Tocally. The importation of large numbers
of miarants followed. The effect of migrants on the towns to which they
were attracted is not entirely clear. A majority of the justices interviewed
imnled or stated that the effect was an increase in criminal offenses, -
rartizularly asshults. ‘ - '

As in Orleans County, mechanization and fluctuating prices have forced
chandes in famming and processing, causing corresponding changes in the
emolovment of migrants. Beginning in 1967, the need for miaratory -labor .
bégan #o decrease, but an unanticipated event has Jed to a more precipitous
decline. In 1967, the Golden Nematode fungus was discovered ip the roots of
rotatods and in the potato fields of the -Towns of Wheeler and}Prattsburg.
Jnited States Department of Agriculture imposed a quarantine on all potatoes
grown im these towns. Only potatoes that were washed could be sold, but
washing broke down the fibers thereby making them unusable for potato chips.
Other growers refused to take the time to wash the potatoes, so, in essence,
extensive potato farming in these towns was effectively stopped. Inevitably,
the need for migratory labor was eliminated. in these towns and decreased in
other towns, but many former migrants remain. ‘

So, in 1970, the picture that can be drawn of the migrant in QOrleans
and’Steuben Counties is vastly differeft from the one that could.be, drawn
perhans .only three years ago. Farming js the major occupation in both
counties because of the particular fertility and desirabjlity of:the\land.

In Orleans County, for example, the land ts flat with fruit orchards ,
systematically breaking the sameness of the rich, black.soil. The most
noticeable aspect of the farm land is the muckland region in the Southern
rart of the county which extends into Neighboting Genesee County. According
to one report, the muckland regqion extends over seven thousand acres_and
yields approximately geven million dollars worth of crops each year.1',These'
croos include 1ettucd¥enotatoes, onfons, and a variety of fruits-
jgg;ino~thi§motherw1se idy11lic picture is the fact that migrant workers have
a, state mintmum of a dollar and forty cents an hour to maintain and harvest

. crops which provide substamtial profits for others. \ : :

5

—n s = - /‘
‘oachestor (New York) Demograt & Chronicle, Jume 28, 1970.
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oo Tne “iarant Population

- </ .
In 1968, New York State ranked seventh in migrant oopu]aéq;;\?n the

Jnited States™~Orleans and Steuben Counties contributed to this rank.
Jne report 11sted 29,280 migrant laborers in the state during the 1968
crop season,' 1716 of whom were in Orleans and 1750 in Steuben.Z Unfor- A//
tunately, these data are not entirely consistent/with thgse of the Senate
“ubcomni ttee shown in Table *T. The lattér sh at glring 1968, 16.5%
" the New York State midrant population lived and woyKed in,the -two countigs.
{6y extrapolation, the Butterer Census would suggesp that the percentace
was only 11.4). Whichever source is used, the qe is fairly high. '

‘However, this represents a decrease in tha.p eh_years. The i ,
tyrdett report (Rochester Times-Union, September 11, 1970) indicates a
decrease from 4,000 in 1960 to 750 in 197 “in Orlean% County. Using
anather index we find that 5.0% of the ebunty's population did migrant 3
farm work in 1960, and preliminaty CenSus ‘reports for 1970, indicate 4.7%.
A similar decline was evident in/§; uben County. (See Table II, Below)

]

-

| " TABLE 11
S THE“MIGRANT POPULATION IN ORLEANS AND STEUBEN COUNTIES
Total Migrant .. % of N.Y.S. % of Migrants to Total :
; Population - ‘Migrant Population | Pooulation of County
/ p o T Steuben Cty. Orleans Cty.
o N.Y. en Orleans |Steuben --Orleans (1960 19/0 1960 1970
- ":’ \,‘ - ) v
/ : . -
Ty Q_/_Fl,7so,ﬂ 1,796 | - - 11.83% 1079%| 1.77% | 5.0% - 4.65%
% . . .

/ | wﬂﬂw«~w11:;§§$% :

e
Mmwv odmom - oo

. -, b
o 29,2801 2,180 | 2,666 |  16.55% .- |2.233 2.21% | 7.8% | 7.2

prad

~

waCwm

. * f, . )
SOURCES: Butterer, Census..., pp. T1-T%; Senate Subcommittee, The Mi
Farm Labor Problem..”, 1969, ©. 123. Tﬁ\é P € gratory

4
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ISeriate Subcommittee, The Migratory Farm Labor Broblem..., 1969, p. SZS‘

2 - '

X CliffordButterer, A/CEnsus of Migrants in Eight Western N {f k

s .Counties in 1968 (Geneseo, New York: New York State C t or 2t
C Chidme . oo 1969, wp. 12, 14, oric ytate fenter for Hiorant.

3§uttener Census for tota numder of miarants in each county and County and
\( Citv laa ’;‘(-._0&13-‘]_9.«)1 (Was*naton, 1967}, n, 252, rg\t el ggnulat“i‘é'n“of each
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The Plight of the Migrant ®

' Migration not only causes economic and physical hardships, but also
contributes to psychological problems. One reason for the latter is that
frequently the-male-migrant must leave his family behind. The migrant
may then becaome anxious about the condition of his family left behind as.
well as the demand for his labor far from home. In most counties.adult
wdles constitute the bulk of the migrant population. In Orleans in 1968
there were 876 adult males,/261 women, and 579 children. Steuben was 1 ‘
oropprtionately the same with 937 adult males, 384 women, and 429 children.

Another factor that Creates problems for migrants is their ethnic .
composition, which reveals they are exotic to the counties in which they
find work. In Steuben County in 1968 all the migrants were black, while }n '
Orleans. there weye 1342 blacks, 328 Puerto Ricans, and 48 white migrants.<.
Virtually all the residents of both counties dre white, and not a few are  °
gf foreign stock. Prejudice, while not inevitabte, is comprehensible.

Because of their migratory status, migrants-live for only short periods
of time in areas where they work. The average season in Orleans and Steuben
Counties is three months, during which time the migrants must find housing,
typically called "camps." In.Orleans County in the years of -the study and
presently there are thirty-eight camns located in eight of the ten towns.
Although Steuben i3 considerably larger, there was reported to be one less.
camp in the seven towns making .up the northern part of the county.

The 1§ving cond1t¥gns in the camps vary wi%h1n each county and within
each town.” For example, in Orleans County there_are four camps just .off
,a main east-west route, Route 31~ The disparity between camps is vividly
demonstrated even on/an individual farm.

’ On one section five plain but relatively new trailers in fair
conditionzgerve as migrant housing. By contrgst, on a thi%r section migrants
live in_an old farm house, which lacks doors,sscreens, ghd windows. It was
unpainted and as depressing to the researchers as it mySt have been to the
male migrants seen relaxing on what was once a porch. -Ryeven more stereo- .
typical, run-down camp blemished the countryside only a stone's throw from ,

, there. ‘Hidden behind a cinderblock house off the road wepe small
buildings resembling large outhouses in an advanced state of decay. About
.a quarter mile south there was another farmhouse worse shape, {f possible. *
White children were seen peering.out from an opening where a front door should
hdve been. Absolutely noth{ng good can be said about this migrant "“housing."

d

L4

Tgutterer, Census..., pp. 12, 14. )
’ . X N
“Ibia; - X 4
3 - . / ‘ ; . b . -
The number of migrants housed in these camps also varies. Each of the»QWd
largest camps, near Lyndonville, has fifty residents. Another camp, in
\Carlton, has forty migrants there. Others vary from only a few.to thirty.

Byrdett report 1n(Rochester (New York) Times-Unions September 11, 1970.
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"3y tont:ast the ho&sing 1n a nearby farm was palatial though the researchers
3-d probably few.readers would volunteer to live there. »It consisted of '
. tiailers only a few years o]d which appeared to. be theiDESt maintained in
. the area. - FARE .

>y

- . ) . ’

~

. .. . Camps in. Steuben County were equa?ly varied. .One camp fesembles.a motel L
,speor1ng'to be only a few-months ©1d. Eschewing the battleship gray, musty
pearing. colors- so common,. they chose bright, attractive colors. Lqcated
teh1nd it wes an older bu11d1ng which was~acceptable. Only a few miles away »
ya Haskinvilie Road s a camp impressive becduse of its physical deter H3rat10n .
14 trailers were decayed, and nearby shacks vere characterized by lack of win-, °
,Jons and rotted wa]ls, These' conditions seem to*have been ignored for years.
A suggested ear]ier, the psycho]ogica] aspects of migratory labor as .
we11 as’ the phySical must be considered.. A camp in Fremont consists of one
Y -tng cindefblock building resembling 2 ‘German concentratign camp. It is N
) . ainut f1fty feet long with dull gray wooden doors, ‘bad]y weathered and worn.
. Mot even the high wegds could obscure the effect. Theé door of each "ap&rtment“
was numbered.from one through thirteen, and-the painting suggested the work
.- of a small child., . Many camps were similarly unacceptable, even pitiful. A
) younﬂlwoman bare]y 5 feet 3 inches tall visited white migrant housing in ,
Atbion, and she could not .stand erect inside the building Her descrfption, -

o . . "“F¥.was like a chicken coop It was- dark dark.. R
N ’ o
RN Recent attentibn-to the migrant condition through newspaper reports, . LT
. & .. _megazine artic]es, and television programs indicates increasing concern,
o and implies that some change ay be forthcoming., Still there are many" ;

.5 indiiduals who posgess the authority to effect change, but who rationalize.
f-\\ ‘and fail to egercise that authority. . The foll®Ring example is {llustrative.
S . n the eastern edge of the Elba-mocklands in Orleans County 1ies New Guinea
L yad. It is'an isolated, narrow road with woodland along each side. Near =~ ~ :
& produce storage bui!ding and'behTa$ a slight wjse -are four shacks partia]ly _
i’den behind a cinder-biock house. /The shacks were rotten and on the verqe .
r 7 collapse. More depressinglg;s\tgk fact that the camp, housing former ™ ‘ ..
S 1 orants, i3\ unlicensed, ccording to a justice in the area, the Board
T ~ of Health not do anythfng about it. (The reason may-be that the shacks .
- - are "owned y the dwellers and are, therefore, private property, or thes
R qre not’ leg 11y defined as Mcamps”. 5 The .justice, a county. officer, -expressed
~ concern but no desire to dct. He claimed thefe would be nowhere to housesége
-~ aigrants if the camp were closed. . Because of his and similar indecisivene ,
and rationalization the prob]em remains; a b]ot on the town despite the attempﬁ’ .
‘r-' to hide it. '.' ) , o
In. A]bion in Orleans £ounty there is a new type of miqnant "housing "
It 1s unlike $he camps described, but frequently is as bad or worsd. Dne 3
_+\example is an olgdpffice over a,poal hall, which a village policeman describes
s having been made into “apartments“ by means of six foot high partitions
— nly black, males, many of whom are or were migrants, ]1ve 1n these . apart-
©o-, - ments.” The interior of thjs "remodeled" office is alleged to-be disgrace-
“ul,zbut unaffected by official action. Another example of the "neW" housing-
_1s an unlicensed "camp" which was ‘until recentlyrrun by Birds Eye Foods.

v " . ! "»’ °
. . ' - Kl
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. Fohmet/mférants, as well as' those who perform farm work, continue to live "
- there. Again.authorities seem to ignore its existence. But, a factor '
which’ compounds the” "crime" cofmi tted against migrants is the fact that
commonly high rents are charged for this "new") housing.

RN ‘v Qutside the Town of Gaines, Orleans County, along Route 104—there are
. two trouble spots located 8p~the eastern edge of a moderate sized farm. '
. The -owner, a well known farmerL %gfers to them as "restaurants." Also on ‘
the farm are a produce market and three “"tenant shacks." The shacks are
cheaply constructed and look it. .One condains 400 square feet, the second
384, and the third 300 square feet. They were built at a cost of $2.68 .
per square foot, making the cost of construction $1072.00, $1029.00, and ¥
. $804.00 respectively, -according to the.last|assessment which was in 1958, = £
These shacks, the two "restaurants," and'thé produce market, despite their
- __commercial.nature, are listed gn ghe tax rolls, as improvements on a "farm." .
s~ The fact that migpants live in thgse shackifand in the bagks of the "rest- -
aurants' renders ‘them unliceQ§ed4“camps." *To this can be added the fact =~ . ~.
that the two "restaurants" openly sell alcoholic beverages without license.
In 1968, the "restaurants," talied qpe‘Brick Wall and the Dragnet, were \
closed temporarily because ‘of .a~homicide, but today they are open and
again the site of a violent shooting, The reason given without any hint
of embarrassment. is. that these: "holes" serve to keep migrants out of the

. ._y}]ngesa . . o ‘“‘*’/K K . ‘ . .
.“ The double standard that exists is corroborated by a newspaper report ‘
of the arrest ofia group of young people for camping on another farm owned
. by the same man.  Three youths were brought before a tawn justice charged -
¢ with loftering, while the remaining .thirteen were charged with trespass.
(. For loitering, a violation, one defendant was fined $150, another was jailedt -
, . ip ldeu of a $150 fine, and the third was jailed because he could not post
- a $250 bail. The rest; charged with trespass, were fined $10 eath. The
loitering fines seem extraordinarily high and the, $250 bail excessivg, It
“ is\Jmpossible for the researshers to demonstrate objectivity in.describing-
- \\Eﬁexénparent hypocrisy=of the town justice, who uphglds one standard for
= those youths and another for the unlicedsed .camp-tavern owner. Yet, such ,
conduct seems-to b&™accepted without® question. (This same justice expressed

. . his apprehension apout the researchers who he felt'were looking for prejudice.
o Until this incident, the researchers were not critical of him.g -
i This 16cred1blé result cannot be attributed to official inmtion. It - 3

is a sanctiened exploitation of migrants and outsiders. {The youths were
described in one account-as "hippies.") This slanting of the law aooeaws.

« to be common to other towns, as well. For exemple, migrants present 1ittle
[ problem to the Towh of Wheeler in Steuben County, because there are no bars=
in the town. Migrants, then, are forced to stay in the camps. In the
.Towns of Avoca and Wayland unlicensed 2 r$ within the camps (and along the
main street of Wayland) are.condoned, :z;u%e they Sefve to keep unwanted
migrants out of the view of residents. As. far as thelresidents are goncerged, -
the location.of bars outside the villages and communi ties tends, to diminish

R . o
o ) .
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crime. -When a crime is conmitted in or near a camp, it is usually _

. ignored by, rauthori ties, but octasionally State Police are callegdn. -
This exception,- one justice exotained, occurs when "some are Knifed,

- but sometimes they are knifed too deen." w\\\ » — :

Route 15 1n Steuben County is known as the "Darkie Trail." It is -
the road along which migrants travel north to live, to mwork, and some- . - .- ‘
' times to die. A few years agc, according to a district attorney, a crew [
1eadgr was found dead along the "Darkie Trail" with $J200 missing from
¥ © his person. It remains officfally an unsolved homiefde. Just off, Route
. 1% is the Welcome Inn, an old, unattractive far house, where migrants
' can bring alcoholic beverages and ¢an dance. It is claimed that the -
migrants "know their place"-- the Welcome Inns, the Brick Walls, and the )
-Dragnets., These "places" the residents tgnore 1ike the plague. . The .o N
Steuben County District Attorney considers thé Mé?iiﬂme;lng‘the "toughest Ce
place" in the area. Crimes committed by miarants do inevitably occur S
there, For example, before becoming district attorney, he defended a
migrant who had stabbed another migrant at a dance... The victim had cut
in"on the defendant and was invited outside where hE\Was\sgggggd~1n the L
stomach and cut in the ear. When“the defendant was questioned about his. .
. background and-passible witneds, he safd that his wife was iving.down — .
south with another man,, but he had not obtained a divorce. The migrant's s
~  reason, according to thé didtrict attorney, wds "that's for white folks."
Unfortunately,. he, 1ike many other migrants, knew his place.in this.sgciety.

! -

Ly

The migrant is constantly reminded of his position in spciety by the ' °
housing he is forced to accebt, by the discrimination he encdunters daily, .
and by the utter lack of hope for sométhing-better. More imnortant, he
- must be regarded as a stereotype as much as.the hlack in the ghetto. " For .
example, one justice said: "They [migrants] come in and qet their welfare— ———_ -
-checks and buy cheap wine and get stoned, Then they are found. 1ying in - T
the streets and the alleyways." This attitude, whatever the specific wordsy .
was often encountered during the research. . [Suqgesting.the generality of .. \ L

»

" Jthis.attitude §s the Florida grower's statement that the “American people
v ~ (read "migrant") ms become so ‘used tq easy livin' they don't want to work
anymore. ..They will -not work.". (sic.)'] It seems to be born out of {gnorance y
" “of the notion of cultural relativity, out of lack of empathy, and out of .
. unhappy experiences with migrants. Seldom fs the migrant subculture con- . :
sidered as offering another {dentity and other values. Seldom is the lack
of education of migrants recbgnized, or else it is dismissed with the state- o,
ment 1ike ome justice posed as a rhetorical question: "How can you educate
'~ When there is-nothing to start.with in the first place?" ‘
, | TRt S e R
- - Seme justices appeared to feel that aducation might be the key to o
- - helping the migrapt. Unfortunately, “80%, of migrant children never enter a : -
' high school ¢lassroom [and] more than half don't even get'to seventh grade," -
Even when they atfend school it is usually for a short period of time (a
_ maximum of Seven months) d@nd they may. miss instruction in a subject one year. 4

~

TBC White Paper, July 16, 1970. . e
2Ibid. |
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. . mever to pick ft up again later. This tragedy is compounded by the fact
o that the inferior status assigned to migrants is reinforced constantly,
50 that their expectations do not go be¥pnd what their parents hate.
The sociological notion of the self-fulfilling prophecy seems operative:
1T a person’ or group :is. constantly told that he.or it is inadequate or
- inferior, "eventually this estimatd is accepted as reality and is demon-
- “tfated. Persons who are regarded as a “"bunch of animals," as one State .
. 'Peliceman candidly remarked, Cannot have much respect for themselves.

Steuben County migrants, allegedly enlisted.from the “skid rows" in . —
Syracuse, Rochester, and ‘Baltimore, were considered by this same. troooer .
to be worse than thpse “in Orieans, whatever that might be. . .. AN

~

. _ Migrants are continually reminded of' their place in society by those

=~ _ whoy hecause of ignorance or blindspots, think like the trooper.y Blatant
= prejudic demonstrated by a justice's wife. A migrant wa$ brought

"~ 77 ., into justice court after arrest and was promptly bitten on the paptleg'-

. vy the justice's dog. The wife'syreaction,”according to her testimony,

///>\ . was "even vur dog doesn’'t like colored.” = - : ‘ .

- Discrimination, lack of -education, uprogtedness’; and a;%ontinuing
zycle of desperagion create a sense of déspatr and hostility which seldom .
sarfaces publicly. Only.a few instances of this hostility were encountered
‘r our research. Most of the time migrants are extremely stispicious ef and
gsarded among non-migrants. /Ihey appear-to contain their hostili@y, but
occasionally 1t will erupt An fights or destruction of .the.camp facilities ‘
and their own possessiops. More often the hostility is illustrated by )

_drinking and withdraw An example of despair is'the fifty year old.-
.. o aae oXx-mfgrant who has n a problem drinker in Medina for many years. (His._
Q\age Tone is.worthy of note, since the "}ifé expectancy for the migrant _
_workdr in America”is fortypnine years.")! The village policemen cbnsider. .
him a\ hopeless/man. His mSntion is accompanied by an otcasional laugh’ '

“tiage h pity. From January 1968, to December 1969, he was arrested

twelve ti for public tntoxication. His sentences varied from fifteen .o
days iriJai{l to twenty dollar fines and conditional discharges. However, - _
219t opfe 1p/ the ‘two years €tudied was he comitted to a hospital.for treat- -

; d the thought seem to occur to the police or the justice. He

, is the “town bum," helpless and unhelped; .a migrant whose whole 1{fe seems

“ o0 - pointless. e Coy A N

" Indians from the Six Nations reservation in Canadd will sometimes.
wander into Orleans County to work., Two worked for a timé before getting
" _into trouble, but becau§§‘ufkthe\g¥pb1em§ they caused, they were told to
Teave toyp. Trouble seemed to follow them forcing them to move again and
- " agiin. The rpad is now their home and they too are uprooted. As one migrant
f told Dr. Robért Coles: “Life on the road is no 1ife."¢’ .These two Indfans,.

- then, have'no life, =

N
. =
4 =

L4

- .
I -~

~— ZSenate Subcoﬁmittgq,rThe Migratory thm‘Labor Probiem..;, 1969, p. 18.”
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CHAPTER 11T SR
THE COURTS-IN ORLEANS AND STEUEEN CoNTIES = * .~ _,
° R .- ./ : Do

R ‘Types of Courts and Jurisdiction

-._On January 1, 1962, the first major reorganizition of the New York
' State Gourts since 1846 was accomplished and became part of the consti-
on.! By the new Article VI, operative September 1, 1962, a unified

court system was established. The state was divided into four Judicial
Departments for appellate purposes with supervisory authority over the
eleven Supre urt Judictal Districts. The Court of Appeals remains ,

_. . _the highest court, Nearing appeals from the Appellate Divisions of the )
“Supréme; Courts\-which, in turn, hear appeals from the Supreme Courts. * .

The Supreme Coyrts ‘continue to enjoy unlimited original jurisdiction* : .

-

~ The County Courts

“ Ina » and 1imiting. this only to criminat jurisdiction, in - _ A
Orjedns and Steuben~Counties, the- County, District, Town,Village, and
City Courtg are continued and their jurisdiction clarified.’ The County
- Court's jtrisdiction extends to:2 1. Minor crimes removed to it from
,';;§§;r$6;‘co ts or upon présentment of indictment. (Code of Crim. Proc.
39 (1). »—Trial and determination of all indictments Tor felonTes
. uYand misdemeanors. (Code of Crim. Proc. §39 {(2).) 3. ' Setting bail for
,\persons arrested for {ndictable crimes, or already indicted, and.dis-
charging such persons from prison if they are not lawfully indicted.or .
.tried. (Code of Crim. Proc. 539 (10).) 4. Reviewing actions of inferior .
‘courts with respect to "disorderly persons actually imprisoned" and with L,
s respect to undertakings to keep the peace. -(Code of Crim. Proc. £39 (6),
(7).) 5. Determining the admissibility of confessions; whether confession
| Was® uncoerced and a defendant apprised of his right to counsel. 6. Making
‘ decisions with regard to the retroactive effect of a denial of the.right o
‘to counsel. - . ' '

£ ! . . '

County judges, tri comparison with town and villaga justices, are.required
to be lawyers. They are nominated at primary elections and voted-upon at the
general elections to serve for ten years. Their eléction is based on a- .
number of factors, two of wp1ch are their political affiliations and their

.. legal experience. - . . : . '

» [ .

oy L . Inferfor Courts _
. " . .t ." < g ) . .‘

The criminal. jurisdiction of the District, Towh, Village, and City.

s Courts, the "inferior courts“:is‘also specified:3 - SR

o

o~

A

;'lThe Judictary, pp. 9.-'-13z‘ . ‘
20bid., ppl 179, 181 - .o . ‘ L i
Srdapted somewhat from The Judiciary, p. 269:' The;commiééion.indicétgg P

- . H e
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‘As courts of special sessions, these inferior gdurts have the power

- to arraign, bail, try and sentence persons for:

" ~e---Misdemeanors, whether or not prosequted.ﬁy 1?§1cimen§

-----Viglations of local laws and ordinances.

v .

-----Traffic violations (except misdemeaners prosecuted by 1nd1ctment3.
----- Misdemeanors not.prosecuted-by indictment. ‘

As mggistﬁhtess to issue warrants, to arréign Hefendants, to deter- .

mine whether proba e‘causgfexists‘tOLholq defendants for grand jury
action and‘to set bail with respect to: - .- . . '

(m———— Felenies. :

N- The criminal quisdictidn of these inferier courts depends not only ~ -
upon the nature of the crime, .but also upon the location of its alleged .

- commissfon. The territorial limits of thie. criminal Jurisdiction of the

.inferior courts .are: '

~

City Courts. Misdemeanors and offenses committéd in thm city.
(U.D. ‘. * §206l’ :"‘. ’ T — : . * N ". . .

I

- -

~Town Justice Courts (oldest of inferior courts). As a court of
special sessfons: misdemeanors offensks., and violations, including.
traffic infractions, committed within the town {except that as to mis- ,
demeanors committed in a village in a town_having a“police.justice, the
tgﬁﬁ\§ust1ce can act only in the absencé or disability. of the police

persons charged with committing a felony n the county: (U.J.C.A. §2004,
-effective September 1, 1967.) L T C
Village Justice Courts. As a court of special sessions: misdemeanors ..
offenses, and vioTations committed in the village. As a magistrate, he -
may examine persons chdFged with committing a felony in the county. (U.J.
«C,A. 552001, 2004, effective September 1,.1967.) . « - ! -
SRR k o

Under Toun Law, 582, ali towns of the first ciass (over 300 inhabls -

<~ Justice and acting police justice). As a magistrate he may examine . o=

tants) may elect two justices, and towns with less than 300 fnhabitants e

are entitled to elect one justice to serve for a term.of four years. (Town

Law 524.) The terms are staggered. to allow for continuity and experience.

-Every justice at the-time of his ‘election must be the owner o{}recdrd of - 5
real property in the town. (Public Offcers Law, §3.) Effective with the

court reorganization before taking office town and village justices must

efther be Ticensed to practice Jaw in New York State or must have taken

a "course of training and education approved by the" adminjstrative board

"~ of thi State of New York Judicial Conference. (ode ‘of Crim. Proc. §62-2,) —

Justices in Grleans and Steuben Counties may elect to take the prescribed
-training either at the State Unfversity-of Buffala Law School, Cornell, or
the St. Lawrence University Police Academy. The specific number of hours
of instruction is set by the school. For example, some justices took

"The basic iurisdictibﬁ section §ebt10n§-are‘§§2001-2005 of the Uniform

~ of Crim. Proc. 5856-62, 145-166 and 188-221-b."

District, City and Justicd Court Acts, read in conjunction with the Code

v L - .

-
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instruction over a week end beginning on a Friday night and extending
through Sunday afternoon. Other justices received a total of forty- .
eight hours of instruction extending over six days.- -

Justices hold office by election and until December 31 of the year
in which they reach seventy years of age. How strictly this 1is adhered
to cannet be determined unequivocally, but it is known that two Justices
in Orleans County and at least one in Steuben County are over séventy.
This. can be disadvantageous to offenders and to arresting officers, as .
was the case where one over-age justice did not want to be bothered at
an inconvenient hour. On the other shand, retired persons who serve as

. . Justices seem to prefer to spend théip.tﬁme as Justices and are often
oo available at different times of‘day ;
<
’ ‘*Salaries of justices are determined by the towns and villages they
serve and vary considerably, One town justice receives $1100 per year,
~ while anothet receives $4000. It has been suggested °
by one justicetthat the salary may be based upon the amount of business
conducted by the Justices and it may or may not be- compensatﬁry depending
upon the "paper work" required. "Tyoically, the clerical work is extensive..
The salary is paid in part and may be determined in part by the fees re- '
ceived by the justices and returned to the town and village é&erks by the ;|
counties. A five dollar fee is paid to the ‘town or village every time a. '
justice conducts a criminal trial, ingi;d?ng misdemeanors and other of- |

- -

fenses, acts as committing judge, recelveg the return of a case on appeal,

examines informations, takes depositio or issues warrants. (Code of . \
Criminal Proc, §740-a.) . ~ L \ T i e

-
-

F . ‘.

It is tempting to suggest'that Justices Will strive to enhance their -
salaries by handling more cases, but there is nothing to support such an .~
interpretation. More likely the number of cases handled by a particular e
justice is determined by the wishes. of the law enforcemént officials, by
the proximity of the justice to the place of arrest, by the demonstrated
preferences of some justices for handling traffic, civil, or criminal
cases, and, of course, by the nymber of arrests‘made in his jurisdiction
For exarfple, one justice was inundated by traffic cases brought to him b

.. troopers personally or mailed (common when radar is used) in part becaus
of. the location of the town 6n a main highway between Rochester and Buffalo.e , i,
A similar situation was found in Steuben County in the town of Avaca located ° )
on busy Route 15. By comparison, justices in rather isolated areas had con- .
siderably fewer traffic and criminal cases and lower,.salaries. Another
justice, because of his accessibility--he owned a combination gas station-
grocery store by his home requiring his continued présence--handled the

‘argest number of cases of any town justice. His saiary was less than
" $4000 however.

‘

*a
s

Eoch justice is required to maintain three dockets: a*vehicie and
traffic docket ("V & T"), a criminal docket (4ncluding indictabie cases),
and a civil docket. The dockets are quite gomplete in terms of tWe required |
§nformation and are easy to read by the unitiated. The dockets are submitted .
o the town or village board for examination and audit as required by the -~

L |

-

x
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“village or town, which is generally*annually. . (Public Officers Law, §§15; ( .
31.) This does not guarantee complete accuracy, nevertheless. For example, .
more than one justice's dockets showdd cases without disposition, without ..

signatures, without dates, and without ages or addresses of.defendants,
When the dockets were examined by the\researchers, the jusf?cesvgpgga?ga
somewhat flustered apd tried to explaip the omissions.. It did not aopear = —
that there was any attempt to conceal Qr manipulate cases. In fact, ong’ =~ _
Justice, when asked about the age of a ‘defehdant whose case was used in the °
sample, readily supplied the informatioh though embarrassed to have to admit
the defendant was hjs brother-in-law. {An interesting but somewhat irrel-
evant question is the treatment of relatiives by justices. One justice who
faced a similar situation noted that justices may refer the arresting of- .

- ficer to another court, but a trooper states that this practice is Rot uni-
versal in justice courts. He claims that many justices will handle such
cases appearing to "remain very objective [and] would convict their own
mothers.") =~ - . . - -

. Court sessions are held more or less regularly, depending upon the jus-
tices' predilections.” Commonly one evening a week s designated, though
some justices hold court on Saturday afternoons. QOther justices do not set
a night,. but come irregularly on the nights the other justice holds court.
One justice, for example, came in so irregularly that he did not even have
a key to aopen the door to the court room one evening. Worse, he was not .
even rewarded by having any cases brought before him, which made the effort

~seem all the more futile. g : o

'In the counties studfed, the sessions are generally held in rooms set

- aside in the town garages--"town barns" {is.the more .common and accurate

description. The rooms seem to reflect’ the concern of the. town, and, the

fact that many are in the town barns suggests.little desire to formaﬁity.

. One court room was Tocated in an old town highway barn recently (and poorly)

painted battleship gray. There was a musty, oily smell pervading and ‘the

"~ “simple black Téttering on the yellow-painted plywood sign indicating the
- court room did not-enhance it. Another justice rgom unmarked in any way, was

. a tenfeet square cubicle off to one side of the highway garage with & road
grader only a few feet away. Inside, the room was stifling, dusty,:and fly- ’
infested. {Another court was almdst its duplicate, though smaller and dirt-
jer.) The justices, both of whom attempted to carry on their proceedings at
the same small desk, indicated that the géheral appearance suggested the at-
titude and finances of the town's residents. A justice in another town_at-

* .tempted to bring some dignity and decorum to his court, another small, dirty
room, by donning a black robe for the regular sessions. The effect was some-
thing less than sowght because of the general untidiness and proximity to the
rear of his gas station.2 = T : e

- . AN : . T s

“

. 1wh11e t‘is refers to apnounced court sessions, the peculiar advantage of the
. Justice system is<the availabiTity of justices at all{hours. ’Court may be -
’ held whenever circumstances require, and typically justices: are more often
than they like, "roused" from bed to set bail-or try a case. o

21t should be noted that this discussion refers. to thée "typical" court room
encountered. Village courts (Albion, Medina, and Wayland) were rather attrac--
tive and formal. Town courts in more affluent metropolitan areas may be sig:
nificantly more formal and dignified.” Howeyer, the courts most mighants seew.
* are thie ones describded. s . 5 iy
: -0 : A T ' :
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As noted before, the cripihal jurisdiction of the justice eourts ex- -,
tends to-all violations of }ocal laws, traffic violations, nonindictable .
misdemeanors, and to the fnitiation of indictable cases arising.in the towns‘
and villages wherein the cases originated. Town jusStices can also hear, try,
and determine cases atising witnin villages during the absence or inability. -
f the village justices to perform these services. (Code of Criminal Pro- .
. cedures, 560.) They ‘can grant bail to defendants charged with criminal of-
' fenses out of their jurisdictior to accommodate a :defendant or arresting-of-, .
ficer. An example was the _case in which a woman defendant 1iving some dis-
tance from a city was arrested at night for issuing a bad check in thdt city:
The arresting officer allowed the defendant to appear before the town justice -
for posting of bafl and setting the date for appearance. The bail check and
the information were then mailed to the city court for disposdtion. ,
~1 ' L)
Other Judicial Personnel - ‘

s

. Before examining the criminal procedure in the justice courts, reference
should be made to other personnel who are a part of the proceedings in the
justice courts. In order of appearance, there are the arresting officer,
the defendant's counsel (if any), and the district attorney or assistant.

The arresting officers in the towns are constables, county sheriffs and * .
deputies, and State Police. In villages the officers are villade police, sher-
1ffs or deputfes, and again, State Police. Generally the arresting officer, or
designate, does not appear in traffic violations, which are initiated by in-

’—, formations ("traffic tickets"). The officer may bring in copies of the in-
formation personally or may mail them in. In other cases the arresting of-
ficer appears at the defendant's arraignment. The arres}fng officer's appear-

- ance is particularly important, because the officer can $trongly influence-the
result of the case. His testimony and willingness or unwillingness to have a
charge reduced can bear heavily upon a generally untrained justice, who will
often accept the arresting officer's word. There is even a hierarchy of ar-
resting officers. State Police rank at the top and in descending order are
village police, sher{ffs and deputies,\and constables. A trooper's testimony
can often determiné a case disposition, while a constable's statement may be
disregarded by a justice. For example;| one constable without solicitation
proferred his estimate of a justice, claiming excessive 1e?1ency in sentenc-
ing--meaning the justice ignored the cogntable's testimony.' ,

Tone experienced State Policeman on reading this, suggests our fnterpretation
of the constable's statement may be inaccurate, and claims that "many jus-
tices are influenced by whether or not a defendant is a local, or out-of-
town, or out-of-state resident, and will set bail or fines accordingly, °

. being more lenient with local residents (who may vote him out in the next
election). However, some magistr don't even levy the mandatory fines,
feeling that a fine, although mandated, is too steep, and that the accom-
panying violation isn't that serious. In some cases I've seen a.court
room resemble a market place, where.the judge levies a fine, the defendant
hasn't got enough money, so the judge lowers the fine to a point where the
defendant is able to pay, and so avoid sending the defendant to jail in
iteuw of the fine," : -

a
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FIGURE 4 \
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AN OVERVIEW OF JUST}CEICOURT PROCEDUéES
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SOURCE: Elizabeth Benz Croft, A_P]an/For Court And Probation Services
(Rochester, New York: The Rochester Bureau of Municipal Research, Inc.,
1968), pp. 68, 69. Reprinted by permission’.of the author, and adapted. *

IMay continue until trial ’

.
~ " 4 L

20n basis qf deposition signed by justice

3pdministrative record of arrest. Defendant may be held overnight
in lockup. . .

4Formal notice of charges, advice of rights. * If defendant. financially &
unable to. employ attorney, court assigns indigent defense counsel.. Bail,
bond’or release on recognizance established. ~If defendant does not meet
conditions is detained in County Jail. Trials for minor offenses
» usually conducted here without further processing. . T
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FIGURE 4 - CONTINUED
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The reason for emphasizing the appearance of the arresting officer
is that commonly the defendant's arraignment and trial in the town “
justice courts occur the same night as the arrest. That is, the defendant
may be arrested, infonneé of the charge, asked whether he requests counsel,
/ / and may plead or be tried in a matter of minutes after ar?&&t/> A similar
situation may exist in yillage courts, though more often the defendant is
released to a%pear the next morning. If there is reason to believe the
Y defendant will not appear for his arraignment, he may be held overnight
in the county jail (towns have no facilities for holding offenders) and
brought into court the next morning at a special session for granting bai
or trying the case. In either court it is quite different in the event
the defendant requests codnsel and the request is granted. (Despite. the
statutory requ1rement fof counsel, this, request may be meaningless, be-
cause the defender is unavailable or t e défendant 1s persuaded not .to
request ccunsel.)

14

I

‘ If counsel 4ppears for the defendant, another process is set in motion.
. Counsel may argue for dismissal of the charqe or failing that, may ask for
" a trial and a not quilty.finding. More often counsel, retained or appointed, .
seek a reduction of the charge, tdo which they allgw or suggest their clients
.plead gquilty. In a sense then, the trial or negotiation takes place between
gounsel and the arresting officer; though some arre€ting officers believe
they are not consulted often enough. The justice is placed in a position
whereby he hears disputed testimony and law, arnd he may -often grant the
counsel's motions because &f the differential legal training. The ]ev-
"~ erage tends to‘be weighted on the side of the counsel, uyless he appears.—
before a lawyer-justice. On the other handja Justice may resent the
superior attitude counsel may convey and will- deny a counsel's motions,or in
some other way. demonstrate his dislike for counsel. While counse] genera11y
does not répresent migrants, when counsel does appear, the process ‘described
. may influence the disposition of his case. More often than not, the mi-
, + grant is persuaded t¢ .plead guilty or does not even request counse]

In considerably fewer cases, the district attorney or his assistant :
will appear in the justice court. This will occur in more serfous mis- (
demeanor cases, in cases returned from the county court, or where a jury.

trial is sought. This may result ,n one of the few fq]] scale trials

that will take place.

" The Flow of Cases’

¢

// Y g Figure 4 supra pages 40, 41, outlines the general justice court pro-

y cedures from the commission of an offense to the final disposition” in the
justice and county tourts. A1l but a few cases examined in this study or- '
iginated in the justice courts and subsequently were disposed of there.

Some of the cases handled by justice courts are referrals from the county \
courts because a no bill (no indictment) was voted by thef grand jury but
. grounds appear Sufficient to sustain a criminal charge. E |

-
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The Oriain of Justiee Court.Cases

Cases handled justices or1q1nate upon arrests based on direct N
observation ("on-view arrest"), complaints made to village, tewn, county,
or state police officers, or depositions by complainants filed with
justices. (Traffic violations, which were not examined in this study,
are initiated by a citation left on the offender's car or by a summons
issued tg an offender directlv.) Arrest warrants are issued byfjustices
to po]1ce only when arm offender failg to respond to a summons. “In com- ,
parison with city and v1i1age courts/, most defendants arrested for com- //\\\\/)
mittina misdemeanors and 1 nd1ctab]e.offenses are brought direetly to town
justice courts, because justices can usually be reached and it avoids
unnecessary delay, which ¥s disallowed and can be- grounds.for appeal.
(Cqde of Crim. Proc. §§170,7165.) That delays do occur, however, was
dramatically demonstrated by the notorious case of the resident migrant

whose fingers and toes were frostbitten and amputated. . ' :

-

Justice Court Procedures ' i . z

3

After arrest the accused either may be released without prosecution

or taken before a“justice for arraignment (informed of the charge). Gen-_ - —
ermlly, in justice courts, the information (stating the charge) is-fijed

prior to the actual arrest or appearance of the accused, and arraignment

occurs-at his first appearance. The trial may be held 1mmed1ate1y, and

typically a quilty plea is made, or the case”can be continued at a 1ater

timé and the defendant released on bail or recognizance. .

t St

Bail , e 7

~——

Because of the informality of the justice courts and the familiarity . :
of the justices with many of the defendants, bail is often small and granted
by the justices. In some indictable cases or felonies, bail is either high
or disallowed, and the defendant is jailed. It is not Umusual for a drunk
defendant to be comnmitted to the county jail dvernight to "cool him off" or
‘to assure that the charges laid against hih are clearly understood. .(An
intoxicated defendant is generally considered incapable of understanding
the charges and consequently must be jailed or bailed for later appearance
to be advised of the charge ‘and his rights.) The commitment commonly
becomes the sentence, if convicted. One migrant.defendant who was brought
into court on a variety of traffic violations w##*drunk and considered so
obstreperous that he was held in the county jail for forty-eight days. It
cannot'be determined whether he was Jjailed upon conviction for the traff1c
charges (thare is no record), or for his conduct. It appears to be the ¢
former. He was subsequently brought back to the court on the charge of i
obstructing governmental administration (fighting with.the police officer
and the justice) and sentenced to time served in the hope that he would
leave the area ("go south") because &the harvest season was #ver.

An alternative to bail or commitment is release on recognizance ("ROR"),
which, as implied, means that a justice confident of the return of the °
defendant will release the defendant on his promise of return to the court
" at the aopointed time, This 1s a narticularly desirabie arrangement for .

=
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the poor defendant, the migrant esoecially, and seems to be fairly sat-
isfactory toiany v~1laq° and-some town justices. One justice éstimates

, only four or five defendants have not returnéd to court in
the four years he has served.

Trials

Aftpr arraignment and advisement of rights, the trial of 3 non-in-
dictable misdemeanor or traffic violation case may be conducted. Indict-
able misdemeanors and feionies are transferred to the county court after-the
justice conducts a prelimirary heaggna (a "baby trial," as one justice sug-
oested to determine whether sufficient evidence exists to warrant trial).

In all other cases there is a nreliminarv hearing if the defendant or his
counsel requests it, and the case is continued for trial.

The conduct of a trial in the justice court may consist of nothing
more than the justice asking the defendant how/fie wants to plead and
whether he wants a jury trial. The vast majggqi; of cases result in
quilty pleas, the onlv standard for which is/that the nlea "must be oral
and entered uoon the minutes of the court." (Code of Crim. Proc. §700.)

If a defendant does not enter a plea and does not demand a jury trial,
the case is tried directly.. However, if the defendant demandsa jury trial
the justice must grant one. 1 The Code of Criminal Procedure, Sections 70};/
713, clearly outlines the summoning, drawing, constitution, oath and conduct
of the jury. Suffice it to say that every town\Eﬁg village deve]ops its own
system for jury selection. The jury of six is gefierally selected from -
property owners whose names are put in a box and drawn by lot. As in any
jury trial, challenges are allowed. Three peremptory cha]]enqes\{challenqes
without stating a reason) are granted the defendant or his counse Even
"bystanders," uncommon to justice courts, are permitted to be jurors, unless
proven to be hostile to the defendant. CoL :

‘

4

Dispositions é/ ' X .

~ ( '

Whether the trial is held by plea, by the bench, or by the jury, typically
dispositions fall into one of three categories: 1) not quilty finding by a
jury or dismissal by the court; 2) withdrawal of the charge by the police,
. the prosecutor or the comnlainant; or 3) conviction. Acquittal reflects a
jury trial.and not quilty finding. Dismissal by the court is similar or an
information is.found to be faulty. Withdrawal of the charge by the police’
or prosecutor may reflect unwillingness to prosecute because of insufficient
evidence, a faulty information, or because it is therdefendant's first offense.

]§§701, 702 Code of. Crim. Proc. Case law supports the fact that despite the.

generally accepted practice of allowing jury trials only in felonies or

- misdemeanors, defendants have the right to demand a jury trial in courts of
special sessions ouL91d9 New York City, which 1nc1uq€F town artd village courts.
Dqu]e V. 9eC4nto, 24 Med 21, 207 S2d 646 (1360).
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Withdrawal bj the complafnant—vill occur, often in assault or harassment
. cases, when the .complainant (wife, former friend, oarent, or neighbor)
reconsiders. w

Convictions may result in: 1) commitment to an institution (penal or
welfare), 2) proBaticn, 3) fine (appiicabte to all misdemeanors and offenses)
4) beil forfeiture\ 5) conditional discharge, or 6) unconditional. discharge g
Probavion generally means whgt’it says though occasionally 1t will serve a-

. nhother purpose, as in the case of a defendant who was sentenced to probation
' of sixty days, during wnich he was to appear at the gustice court each week.
:.The anticipated result, with the.defendant movirg.to another town, was con-
sidered a relief to the justice and tne constable. Bail forfeiture means
that a defeadant has posted bail, nas failed to appear and is, in effect,
fined the amourt of the bail. A fine, like probation, may serve another
purpose. A stiff finé ($300 tc $500, for-eximple) may prove too much
for the defendant to pay, and a jail sentence s then imposed in lieu of
N

bl

* payment of the fine. The usual rule is a dollaM\a day up to" 180 days.
Conditional discharge means that conditions ot than a fine, imprison-
ment, or probatigps have oeen imposed by the court to last up to three
years depaending Upon whether it is a misdemeanor or a violation. For ex-
ample, one defendant had to promise to stay out-of the complainaat's
apartment. another promised to get out of the village and state within
twenty-four hdurs, and still another defendant promised "no excessive
drinking.” Uncondjtional discharge is a suspended sentence.

Another disposition that does not fit into any of these categories
is Youthful Offender (Code of Crim. Proc. §913-n.). It is granted to a
youth from sixteen up to nineteen years of age who has pleaded guilty and
has_asked for Youthfuyl Offender treatment. The youth may serve a sentence
but no criminal record is maintained and no_one is allowed to examine the
sealed envelope cgntaining the disposition. ]

Appeals ] )

. In New York State "abpeal is aot a matter of ihherent right but exists
only by authorization of stdtute."¢ .. The only exception is the case in which
a defendant is given the death sentence, and afireal lies directly to the
State's hiahest court, the Court of Aooeals,” (Code of Crim. Proc. §517.)
Where a judament other than death is rendgpfed by a county or supreme court,
the appeal 1ies to the appellate divisiof of the supreme court of the judi-
cial department in which the convictiof was had. (Code of,Crim. Proc. '§517

[3].) Judgments in criminal actions/in inferior courts “ﬁ%y be reviewed by

+

1A more earthy descrintioh of this sentence comes from an attorney in private
oractice: "the Youthful Offender aame is one of the odd features of law in
that BOTH sides claim a wif. The only.real way to tell if the defense did
wir is to wait a number of years and see if the Y.0.'d defendant gets picke
uo agair. If he does-it wasn't a win, and he is now a second offender, All
Y.0. is-+is a 'coo out’ that is swept under the #ug in hopes that it 1'\1
stay there. Private defenders will only arab a Y.0. as$ a last resort if
they have the kid cold. The PubYic Defenders immediately go to Y.0. as a
first resort. Again, you gets what vou vays for...!" )

Zoecfle v. Mellon. 261 AD 400, .25°S2d 650.(1941).

o, T
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\
the county court of the county, ubon an aopeal s prescribed*by this
title and by title eleven of part four, and not otherwise." {Code of
€rim. Proc. §749.) The latter is marticularly important to the present
study, because a preponderance of the cases here examined occurred in
these inferior courts. The courts early recognized the need for apoeals
in so-calied minor gases. The arpellate division of the supreme court
near the turn of the centurv held that "it was the intent¥on of the
‘egislature to give the same riant of abpeal_ from Specidl” Sessions that
is provided in actions at General Sessiongi"] It might be noted, however,
thét\one justice misreads the law and flatly states that no'appeals lie
in offenses and violations.

A1l appeals must be taken within thirty days after the judgment or
the commitment by filing an affidavit with a magistrate or clerk setting
forth alleged errors. The affidavit must be delivered to the district
attorney within three days. Justices are, therefore, required to retain
their trial records for thirty days before disposal. At best, these hand-
written records generallv are not as satisfactory as might be desired.
Town and villaage justices do not have clerks to transcribe their reeords,
so a clerk must be hired-at $12 to $15 a day to prepare the trial records
for appeal. This circumstance not only can c;yse considerable confusion
and irritation on the part of the justices, but also can reguire an expense
that must be borne by the defendant unless he can prove indigency. This is
significant in the case of the migrant defendant.

Indigency Determination and Assignment of Counsel

As suggested, the indigent defendant, cormonly the case where a migrant
defendant is charged with conmitting a criminal offense, labors under severe
handicaps. The need for a trial record in the event of an appeal has just
been noted, but even more important may be the need for assistance of coun-
sel originally. This need has not gone unnoticed by the New York State
legislature which has established clear statutory requirements: '

The board of supervisors of each county and the gov-
werning body of the city in which a county is wholly contain-
ed shall place in operation throughout the county by December
first, 1965, a plan for providing counsel to persons charged
with g crime, who are financially unable to obtain counsel...

or the purvoses of this article, the term “crime shall
mean/a felony, misdemeanor, or the breaking of any law of
thi¢ state or any law, local law, or ordinance of a politi-
cal/subdivision of this state, other than one that defines
a 'traffic infraction,' for which a sentence to a term of
' {morisonment is authorized upon conviction thereof."2

.

Every city, village, and town, then, is required to provide counsel to

" defendants charged with committing criminal offenses and unable to retain

their own counsel. The particular form of counsel--public defender, private
leqal aid voluntary defender, rotating assigned counsel, or a combination of

0 o e
18e0ple v. Markham, 114 AD 387, 99 S, 1002 (1906).

2-1729, 7274 New York Courty Laws, Chapte~ 877 o tha Laws of 1965,

-
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- these three--is determined by the city or county. The exception may be
that upstate counties m¥st choose between the public defender or the
2ssianed counsel oiams.' Counsel, nnce determined, reoresents withou®

- cnarge any defendants deteymined by a magistrate to be indigent and who
have requested and'consented to an assignment by a magistrate.? Perhaps
bowing to necessity, the~duty of determining indigency is given to a
magjstrate but no standards are established by the statute,-which reads:

\ An indigent defendant is one who is not himself financjally
‘ able to retain counsel, or in the case of a minor without
resources of his own, one whose parent or quardian is not
financially able to retain counsel for him. Befure asraign-
ment, a determination of indigency ghall be made by ¢ @@ou lic
defender. ‘At or after the arraignment the determination 5Hhall
be made by the court. In the event that the court ass jgns the
.~ . public defender to represent a defendant beljeved to be indi-
gent and it later appears that such defendant or his family
s able to afford counsel, the public defender shall report
this fact to the court and shall not be required thereafter
, to represent such defendant.
¢ .- v ,
Clear as this may seem, in practice the actual determination of indi-
-gency varies considerably. “This variance is a reflection of two factors:
- 1) a justice risks appeal on the issue of self-incrimination if he asks a
defendant about his financial resources (e.q., a charge of }arceny) and
2) different standards apolied by the defenders, according to their con-
ceptions of justice. Generally it would appear that "as a matter-of prac-
tice...assignment of counsel is approached with extreme sensitivity to the
needs of the defendant and the slightest indication by the-accused of his »
inability to retain counsel will usually be held to justify an appointment.
Though based on a study of felonies, this conclusion seems to be applicable
to apoointment in other cases. 0One defender claims that his standard is
“does the defendant have money on.hand to retain competent counsel to repre-
sent him," which means that it is bossible for the defendant to have a house
and a new car but no liquid assets. He noted also that a redetermination is
sometimes made when he or assigned counsel subsequently finds a ‘defendant
has sufficient funds to retain counsel. Unfortunately, it is not known -
whether, in fact, counsel assigned by ‘him do apply the same standards, and
if miorants are similarly treated. The defender did state that if a migrant
apoears and has no money, "he (the migrant) is going to have an attorney."

) L 4

]According to an administrator of an assigned counsel plan who served as
chairman of the county bar association committee to select a defender
system pursuant to county law, the ontions of upstate counties were lim-
fted to either the assigned counsel or public defender plans.’ Interview
with William J. Holbrook, June 30, 1970, ~

25717 New York County Laws, Chapter 878 of the L;;s of 1965.
3Ibid.

%oau? Ivan Birzof, Robert Kazano*¥, and Joseph Forma. "The Right to Counsel
and the Indigent Accused n.Courts of Crimimal Juriscdiction in New York
State,” "/ Buffalo L. Rev. 436 (1965). :
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A earlier study by one of the riesearchers offers somewhat more infor-
. mation about retained counsel in the Roches ity Court, Which, it is as-
.sumed, will be suggestive of retained)\counsel in ne¥q iRg, Orleans County

"sible types of)ge

" 1965, the Steuben County Bar Association appointed a committ®, headed.by the.

~make suggestions. The committee suggested an assigned counsel program rather

" . ,attorney who.already had a staff and the resources to man such a

T?;_ﬁounty Bar Association and the Board of Supervisors then suggeste
.\ T A . 'A Ct - ° .

,_'August;

53

. - . A . o
about retained counsel, becatse théy are a "heterogeneous,group,"1 consisting
of private attorneys devoting full ltime to crimingl practice, “courthouse law-
yers," young men gaining experience) 3nd general practitioners doing good
deeds.. They work on: a retainer basis, collecting thejr fees in advance or
r way, and they .have some choice of clients.

S

o+ — 9, - B e
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-and nearby Steuben County. In that stiudy it was said:

Drawing a profile is hazardous} but it is possible to say

that typically retained counsel are 42 years old and have

pwacticed some criminal law for| approximately 7% years. . .

They- represent betwgﬁn 10 and 19 defendants a year, gen- _.
i

erally are not assighed any of these cases, and are re-
tained by clients after their aryests but béfore their
first appearance in court. Coungel work with a case for
65 days, charge a fee of $390.00 \for misdemeanors and”
$100.00 for.vioTatipns, and are successful in 65% of their
", cases. If they accept any assignments, they will defend
only one to four cases per year and will spend on the av-
- erage o; 15 day$ less than on cases ih which they are re-
tained. . J : .

The Steuben County Assigned Counsel Program R .
The defender program in Steuben County resembles retained counsel more than

the defender program im Orleans County. It operates through an administrator .

who assigns counse}l to defénd indigents as needed throughout the large county.

As with defender programs throughout New York Stdte, .it developed out of the .

legislative requi;gmeht that all cities and counties have.one of the four pos-

ender programs by December 1, 1965. o ST

A

.. . Upon the passage and signing of .the séscalled»AﬁdeisonPEiJJ on-July 165 - — -

<

prQ§ent;daminjstrator,.w1]1iam J. Holbrook, to investigate the need and to

than,a gublic defender because of the large land area--it is the only county

in the state that has three county court houses and it is larger than the: State

of Rhode Island--which would necessitate a public defender and at least two as-

sistants to cover the .three Targer cities in the county. Also it was necessary

to choose between either an assigned counsel system or a pubjic defender. The

committee reported back that it believed the administrator could be the-county

ag?ém on a '
part-time basis. The committee's recommendation was not approved by the New . .
York State Judicial Conference because "of ¢he possible ict of jnterest. . ﬁ

]96?)) V(ﬂ -. ;V, ‘NlO& ‘Bg"pv .261 ’ /
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TDallin Oaks Eﬁd Warren Lehman, “"Lawyers for thg Poor," Trans-action (July/ .
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= Goldman, Frederic T.. Henry,- Robert E. Noonan and Fr
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) ' .. The Justices ofH;ﬁgﬂAgpglhiﬁllﬁgﬁsign,IEoupthfdudiciaifDepartment;1ﬂﬂn§”’i

adepted- the ol fowing rule effective April 2
ed counsel.s ;" - - S

, reJatinge;e‘the duties -of assign-
. e
R ¥4

e

"It '¢hall be the-duty of’counse] assigned to the defense of an indigent de-

' ‘proceeding, to accept the said as-
the best of his .ability until the mat- .
dismissal of the indictment or by

fendant upon ithe trial'of a criminal action op

-ter has been terminated either by acquittal and
sentence if the defendant is found guilty.
a\-—.«\ ) , ‘\.'
After sentence has been pronounced, it shall also be a
pramptly and in writing, to advise the defendant fylly as t
* the time limitations involved.and the manner of instituting
taining a transcript.of the testimony. * ‘He Shail ascertain
sires to appeal, and “if.he so desires,
.notices of appeal, after which his duti
een completed.” . ’

an ‘appeal and of ob-

s as assigned trial cdunsel shall have .

'-IN~WITNESS'NHEREOE,~We have hereunto set our hands hﬁa’caused the official.
‘seal of said Court to be affixed this second day of Apri?,-]9643 , ‘ ‘

Signed; Alger A..Williams, Presiding Justice; Earle C: Baétow;fHarry b.
' ank. Del Vec¢hio, Associate
Justices, . : -

L s *****‘ > ¢
¢ N . '
. .

. 'TO DEFENDANT - AFTER SENTENCE
) ey

. . > Y
From his Assigned Counsel, pursuant to a rule of the Appel1ate’Divisi$n of.

", 3. . This appeal must be by the service of a written ro

. 95, 'The‘efféct of Filing a Notice of A

y-

ssigned counsel's auty, .
0 his right of appeal,

whether his client de- - .
counsel shall sefve and file the necessary . -~

1%

| e C : S o . ’7?::_1_1' E ‘,' f
k‘ ‘ _ - Figure 5. - : \ =
e " APPELLATE RIGHTS OF DEFENDANTS =~ = E '

T .

N

- -

the Supreme Court, Fourth DEpartmenta_effectiyenApniJ—Z%nﬂﬂég;
z B : R . , . Lo v,
1. This is to-advise you of the right to appea]‘to‘the’Appe11a§e Diyision of .
the Supreme Court, Fourth Division.: - R ,e

2. .This appeal must be taken wftﬁin_tﬁirtﬁ days/féom‘the‘dayig? sentence. . -
tice, in.auglicate,'on )
the County Clerk who' shall forthwith-transmit to the Clerk of the Appellate
‘Division the ‘duplicate notice of appeal, upon whichishall be ‘endorsed .the
date-of the filin§“of the notice. - S ; ‘

) . ) . "I.\. » - . - ~ » $’
A third Notice of Appeal must be serveqcypog the District Attorney.

-ographer o make and-file ¥n the office of the Steuben County Clerk; two

copies or tr§h$cripts‘of the stenographer's minutes of the entire proceedings.

ppeal.will be to.fequire the court sten- <

-
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Upon the order of the trial Judge or upon the order of any Appe]?ate . *f,
"Court or Judge and upon such conditions as such Judge thereof may impose,, j
the Clerk, without charge, sha]] -furnish one of said transcr1pts to the de- ’
fendant and/or his counse] . )
Yo Ty ow o e - .3 ' ~ o - N :' -
c Hav1ng-adv1sed you of your r1ght to appeal by th1s wr1t1ng, I now ask 5
, Jyou if you desire to appeal this convictien, and further that if Yo wish to
 do so, I w1}1 serve and f11e the netessary not1ces of appeals | . .
S 5 : - N ~ T

[

: I do des1re that a Not1ce of Appea1 be f11ed and served on my beha]f

. I do NOT desire that a Not1ce of Appeal be f11ed and served on my beha]f.
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There are probab]y many reasons why counsel are genera]]y unava1]ab]e.
One reason rarely sfated o bo]d]y is:

- o
Cr1m1na] Taw is grupby. It s one step up from the bottom
of the’Attorney s social scate (Peop]e ‘who Defend Murderers are
“in-a Different Status than the average Crimfrial .Lawy&r-who is a
"Plea Broker") .- thé Towest animal in the Legal Profession is the :
Compensation Lawyer. . Most crime is committed by socially unac- -
~ ceptable people who have no money - that's the usual reason for ’
their crime; aAd they naturally can't pay. But, the amount of
work to defend.onemof.them is the same as if they could and of-
ten the police and Court harass an Attorney far more than if he -
is working for a.paid retainer. So, when once in a blue moon a - '
solvent, non indigent commits.a crime - even a petty crimg - it _
s a chance to recoup loss for-thé ]awyér his agonized family re-. -
tained. Criminal fees ave always taken in advance. If the De- RN
fendant is convicted he obvipusly won't pay later, and if inno- - .
cent they (sic.) frequently get very righteous. and refuse. to pay '
..too. Lawyers rs lack physical’pain as a collection device and that ~m\
1s why they don"t do -as well as Doctors .. .Nobody' can make a living -, "~
ng Criminal Law if he is hired by the amateur, inept indigents - S
and 0 get hired by the "money boys" you need a reputation - which B

, you -get while starving on indigent fees. Only a very few men in

. Rochester (or elsewhere) make-a living on Criminal Law...
For the rest of uswit is either a "fun thing" or a' favor to ,
. \a friend or a good client - one of his employees got 1n trouble s
o and he needs the guy to .drive his truck, etc.. Jo ‘ , " ot

s

e g——- e A i —

In order to make a ]1v1ng, then, the cngmlna] lawyer must operate "on @,
mass-production basis, relying on pleas of guilty to dispose of (his) caseload. "2
Probably. few lawyers practice criminal law exclusively and their success tends
to be prgport1onate to their. trial experience, comm1tment and ava1]ab111ty. )

The type of client a]so affects the1r records. : ‘\\;A .
S I - t L ’ -

X

e

OThe significance of these c1rcumstances shou]d not be ]ost in a study of . .
M1grants and, the, courts. Indigents in genera], and seasonal farm workers in,
particular, are not the types of persons_ criminal lawyers would choose to repre- v
eng in court. Seasog al farm workers, zhether or npt migrants in fact, generally '
suffer frgm,]aaguage 1sab111t1es ignorance of the law, and the handicap of not
sharing in the larger ulture, They m { come to court dirty ahd disheveled, si~-
Tent in the fact of obyious threats tt eir 1ife and liberty; and generally un-
comprehend1ng of the %1gn1f1cance of fhe criminality of their alleged offense.
Moreover, in the eyes/of the justices whq man the courts of first instance they
are 1ncorr1g1b]e, For example, one.efening a young resident migrant woman charg—
ed with a mator vehicle viclation was brought before a town Jjustice., Upon ques-
tioning she 1nd1cated the fine would hurt hér financially because her husband h
lost his joh at a large produce processing plant .This was compounded by the. 51

.fact that the woman was unable to support their children because of an injury to

her arm. But what seemed to bother the Justice most was the fact that-the woman
N, . . . O‘.\ . . R 2 . 1

\*“] = Q! - R L -
,Ibhd ,pp 7 69 0. . T . %
i ‘. ) ' .{ ! . < -- ~
' nge Fhéllenqecof Cr1me ina I-'ree ro*eay, p. "129. o oo o
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- . appeared to be generally unconcerned, about the situation which was exac- -

e erbated by her husband's continued drinking with friends and driving without \
a license. The justice appeared to be questioning the woman out of genuine | . |
friendliness and concern, but-there'is reason to believe he .also wanted the o
researchers’to comprehend just “what migrants were like." It.remafns that S
the researchers wére even more impressed by the patronizing attitude of the
justice. ™ «~ hd . - . ‘ ‘ :

There is 1ittle doubt that migrants are not the most sought after.clients. Lo

They will appear suspitious, almost hostile, or in the alternative, will ‘assume:

a "step-and-fetch-it-shuffle" agreeing to virtually everything that is asked of

. them. " Whichever, they are easily distinguiShable from the average resident de-

» fendant\charged with ap-@ffense’and brought before the court. One white defend-
" ant charged with assault in the second.degree (with a weapon) appeared. before
the same justice court and even before s lawyer arrived had attempted to get
the charge dropped or reduced. He was not viewed_ very favorably by either the
trooggr”gg the justice, but certainly he would not be classified “an animal,"

~

as'mag?é s were by that same trooper. Further, he was represented and had
the.charge reduced from a felony (uQ to seven years in jail) to a violation,
_which carried a maximum sentence of ‘15 days. By comparison, the migrant either
would have been unrepresented or would have been treated with a mi}ture of con-

descension and contempt. . - . . -

- o : ' R
~ .Sti1l another reason for the general unavailability of counsel is the ratﬁzr;
inconclusive constitutional requirement. The Sixth. Amendment of the federal Con-
- stitution states that "In all criminal prosecutions, the accused shall enjoy the
< right to have the Assistance of Counsel for his defense." This was generally
. rterpreted as_the right to retain_counsél. of one's choosing and_applied only
to felonies. That counsel was not a fundamental right in non-capital_cases in .
state courts was clear until Gideon v. Wainwright, 372 U:S. 355 (1963). 1In that
casé the United States Supreme Court held that the Fourteenth Amendment obli-
gates the states to, guarantee counsel to indigents "charged with crime," not
" just-felonies or non-capital cases. Yet, as late as 1966, the Court refused
-~ to hear a case in which an indigent charged with a misdemeanor has ,been denied
counsel. and convictéd. (Dedoseph v. Connecticut, 385 U.S. 982 (1966); memeran-"

dum decision.). < » ; ¢ - .
New York State and a few other (California‘and those states im the Fifth
Judicial Circuit) have eXtended the right to assistance of counsel to all.but N
. traffic violations, supra, pages 12, 13. The extent of counsel_for migrants
v -in_the coutts of 'Orleans and Steuben Counties is examined in the next section,.
but for now ‘it is worthwhile to discuss and to cumpareggqnepa11y~the types of
~ counselavailable. o T : s T .

\ ! ®
. . . N

-
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. _ , Types .of Counsel
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AN i —-Retained Counsel ; _ R o . e

o For pqrpoées oficomparison a'Sambﬁfng of justice and:county coart cases -
not involving m&grants was taken. These casés were used as a standard. When-
_ .counsel appeared, they were oftén retained. But it is difficult to generalize

S
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about retainec counsel, because they are a "heterogeneous,group,"1 consisting
of private attorneys devotisg full iti~e to criminal practice, "courthouse law-
yers," young men gainring expericnce$ and general practitioners doing good
aeeds. They work on: ¢ rociiner basis. collecting their fees in advance or
securing payment in some other way, |\

r.d they have some choice of clients.

v ¢

An carlier study by one of the vesearchers offers somewhat more infor-
mation about retained counsel ir the \och§§?ET~C1§x‘Eggg£;£Z?ich,,it is as-
sured, will be suggestive of retained|counsel in reighboring Orleans County
and nearby Steuben Countv. In that study it was said: )

Drawing a profile is hazardous) but it is possible to say
that typically retained counsel are 42 years old and have
pwacticed some criminal law for| approximately 7% years. . .
They represent betw®pn 10 and 19 defendants a year, gen-
erally are not assygﬁed any of these cases, and are re-
tainad by clients after their aryests but before their
first appearance in court. Counsel work with a case for
65 days, charge a fee of $390.00C \for misdemeanors and
$100.00 for violations, and are successfui in 65% of their
cases. If they accept any assignments, they will defend
only one to four cases per year and will soend on the av-

- 2rage of 15 day% ie3s tnan on cases in which they are re-
tained.2 S

The Steuben County Assigned Counsel Program
. >

The defender program in Steuben County resembles retained counsel more than
the defender program in Orlgans County. It operates through an administrator
who assigns counse}l to defend indigents as needed throughout the large county.
As with defender programs throughout Mew York State, it developed out of the
legislative requirement that all cities and counties have one of the four pos-
sible types of defénder programs by December 1, 1965. . T

Upon the passage and signing of the so-called Anderson Bill on July 16,
1965, the Steuben County Bar Association appointed a committ®®, headed.by the
present administrator, William J. Holbrook, to investigate the need and to
make suggestions. The committee suggested an assigned counsel program rather
than a public defender because of the large land area--it is the only county
in the state that has three county court houses and it is larger than the: State
of Rhode Island--which would necessitate a public defender and at least two as-
sistants to cover the three larger cities in the county. Also it was necessary
to choose between either an assigned counsel system or a public defender. The
committee reported back that it believed the administrator could be the county
.attorney who already had a staff and the resources to man such a program on a
part-time basis. The committee's recommendation was not approved by the New
York State Judicial Conference because ‘of ¢he possible-sonflict of interest.
Tz?_ﬁounty Bar Association and the Board of Supervisors then suggestad

\ -

N % :
Tallin Qaks and Warren Lehman, "Lawyers for the Poor," Trans-action (July/
August, 1967), Vol. IV, No. S, p. 25. :




plus the case record, and he submits these to the appeals judge for approval.
I7 avproved, one copy goes to Holbrook, another to tne clerk of the \appeals
‘court, and the third ccpy to th2 attorney. A1l reports of assignments and dis-
positions are submitted to the New York State Judicial Conference each fiscal
year and to the Bar Association and the Board of Supervisors annuaily. (See -
Figures 6 & 7, next pages for the 1968 and 1969 reports to the Judicial Con-
ference.  These reports include all indigents represented, not just migrants.
Folbrook estimates that between 15 and 207 of the cases involve migrants;
probably tne former. Tt is impossible to verify this unequivocally, though an
exraustive search reveals orly three of eighty-three defendants referred to
his office in 1968-69 were migrants and only two of sixty-one defendants re-
ferred ;n 1969-70 were migrants. Thi< reprasents orly 3.6% and 1.6% respec-
tively. ' 1

-

’

The Orleans County Public Defender

The Board of Supervisors of QOrleans County chose the more common public
defender plan to comply with the statutory requirement for counsel for indi-
gents chargea with committing crimes. On November 11, 1965, the Board pass- -
ed Resolution 127 authorizing a public defender to serve from Dedember 15 1965,
to December 3!, 1965, thereafter  to serve for a one year -period at an an-
nual salary of $4,50’s "reasonable disbursements and expenses" subject to
monthly audit. The ropriation for the first month of operation was $541.67.

. -The first public defender was John A. Russelli, a fift§tyear-old Tocdl
resident and graduate of Brooklyn Law School, who had served as Special Inves-
tigator for the Office of Price Administration and Village of Albion Attorney.

His duties were outlined in Chapter 878 of the Laws of 1965, by which‘he wa§ —~ —

to represent "all persons ‘charged with a crime in this County who are finan-
cially unable to obtain counsel.”

As with assigned counsel in Steuben County,: the stan
indigency were left to the defender himself. In a letter dated December 3,
1955 and mailed to village and town justices, Russellj’suggested that in cases
where there was doubt about the financial tondition 6f the defendant "he be
given the benefit of the doubt." In a letter to the researchers he indicated
the standard was whether the Hefendant "could...provide for counsel without
having to go deeply in debt." The standards are not clearly defined, and
which was followed is uncertain. The affiddvit that a defendant was to file
' suggests an inordinate amount of concern for finances and is the most detail-
_ed statempent that the researchers encoufitered. * (One of the resegarchers is
_quite fag?liar with the practices of the Legal Aid Bureau in Chicago and was

quite disturbed by the significangly larger amount of "red tape" required in
Crleans County.) . .

rds for determining

. s
/!

, on May 5, 1966, HESpigq_the fact that the Board
of Superiisors had establiShed the office of PuB]ic'Defnger and had. provided
for the gppointment of adsistant defenders as the occasion warranted, the Or-
leans County Bar Assogfation instituted a rotating assigned counsel plan with
an appointed administrator. The ostensible reason was that the bar association
. "recognizkd that occasions may arise when the Public Defender's Office, through
vacancy, iilness, conflict of interest, or for other reasons, may be unable to
extend the representation required by “aw." If tnis action was-§ ended to be

, T
—~ t
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For some unknown reas
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’ pJus the case record and he submits these to ‘the appeals Judge for approva]

If apprgved, one copy goes to Holbrook, anothér to the ‘clerk of the \appeals
-court, and the third copy to the attorney. A1l reports of assignments and dis-
positions are submitted to the New York State Judicial Conference each fiscal
year and to the Bar .Association and the Board of Supervisors anpually. (See -
Figures 6 & 7, next pages for the 1968 and 1969 reports to the Judicial Con-
ference. These reports include all indigents -represented, not just migrants.
Holbrook estimates,that between 15 and 207 of the cases involve migrants;
probably the former It is impossible to verify this unequivocally, though an
exhaustive search reveals only three of eighty-three defendants referred to

his office in 1968-69 were migrants and only two of sixty-one defendants re-
ferred in 1969-70 were migrants. This reprasents orfly’ 3.6% and 1.6% respec-

tively.) u
;

The 0r1eans County Public Defender

The Board of Supervisors of QOrleans County chose the more common pub11c
_defender plan tq comply with the statutory requirement for counsel for indi- o
gents charged with comm1tt1ng crimes. On November 11, 1965, the Board pass-
ed Resolution 127 authorizing a.public defender to serve from Dedember Tg 1965,
to December 31, 1965, thereafter to serve for a one year:period at an an-
nual salary of $4,50” "reasonable disbursements and expefises” subject to
month]y aud1t The opriation for the f1rst month of operat1on was_$541.67.

~The first public defender was John A. RosseLI1, a f1fty-year old Tocd
resident and graduate of Brooklyn Law School, who had served as Special Inves-
tigator for the Office’ of Price Administration and Village of Albion Attorney. ,\5.
His duties were outlined in Chapter '878 of the Laws of 1965, ‘by wHich‘he was .~ .
to represent "all persons ‘charged w1th a cr1me in this County who are finan-
cially unab]e to obtain counse] " B //

As w1th aSS1gned counsel in Steuben’ County, the stan irds for determining
indigency were left to the defender himself. In a lettef dated December 3,
1965 and mailed to v111age and town justices, Russellj suggested that in cases
where there was doubt about the financial tondition 6f the defendant "he be
given the benafit of the doubt." In a letter to tHe researchers he indicated
the standard was whether the Hefendant "could...frovide for counsel without
having to go deeply in debt." The standards recnot clearly defined, and
which was followed is uncertain. The affiddvit that a defendant was to file

" suggests an inordinate amount of cdncern or finances and is the most detail-
. ed statepent that the researchers encoufitered. * (One of the researcners is

. quite fdmiliar with the practices of the Legal Aid Bureau in Chicago and was
quite disturbéd by the significanily larger amount of "red tape" requ1red in

‘Orleans County ) . c

’ <
- H

, on May 5, 1966 de ite the fact that the Board.

of Superyisors had establiShed the off1ce of Public Defender and had. provided

for the gppeintment of adsistant defenders as the occasion warranted,, the Or-

leans Coynty Bar Assogiation instituted a rotating assigned counsel p]an with

an apoo1 ted administhator. The ostensible reason was that the bar assoC1at16n

. "recognized that ogcasions may arise when the Public Defender's 0ff1ce, through
vacancy, illness, conflict of interest, or for other reasons,énay nable to
extend the représentation required by 7aw If this action was ended to be .

- /// . . . N /{ ’ " .

For some unknown reas




" .-56-

., .
. . - J
' . B

~

a reflection upon the werk or the capabilities of Russeéii, then his appoint-

4

‘ment as administrator is inexplicable. The suggestion that the bar .desired
"the fullest possible protection indigent persons atcused of crime" must
be taken at face/vak , but it is still confusing to, the researchers to note'’
the pxistence of twe' different defender systems. To the best of our’ know-.
ledge this does hot exist elsewhere. And in a county as small as Orleans,

. -1t does not seem to make sense. . o )

L3 -~ e

At any rate, Defender .Russelli held office under this dual appointment
until July 1, 1967,1 when he was succeeded by Thomas D. Calandra, a young
graduate of Drake University. Suprisingly, Calandrd was hired directly out
of Taw school even before he”had passed the bar. Further, he claims in a ..
rather jocular manner that he had no criminal law experience except two
criminal_and two violations cases when appointed.” Though rtappointed, he _ |
claimed interest in giving up the responsibilities of.being public defender .

- for full-time practice, and recently did so. His sircerity about not enjoy-
“ing the responsibilities also is supported by his statement that he really
had not developed a filing system for indigent cases--after some three years
in this position. : ' L

As in Steuben County, the salary of the defender is relatively Tow com- "

" pared with the potential or actual work required. In 1967, the salary was -
raised to $5200 and 'to $6400 in, 1970. The County Board is generous in other. . . R
_ways, according to Calandra, allowing him $8413.75‘to'operaﬁé in fiscal 1968. ‘

The work of Defender Calandra will be examined in detail in Chapter V,

but the Annual Report to the Judicial Conference for fiscal 1968 is suggestive

(seebelow). Most of “the cases handled by his office.resulted in reduced. e

chargeS and. convictions, the vast majority of which, 102 or 109, were on pleas. . ' .
* By comparison, in Steuben County, only 44 of 116 cases were .disposed-of by

pleas, and the dispositions were generally more favorable to the deféndants.

Assigned Counse] obtained dismissals or acquittals in 27 6f 116 cases. At

first glance the Orleans County Public Defender was less successfultthan the’ .

Steuben County Assigned Counsel Plan. : ‘ ’

1 v
Y. . o

,»7 e ‘.r ST
1\. /// ’ . b}
S A s
]Calahdra remembﬁfé the déte“aé‘beibg’IQSG, thoughuRussélli seems to, be correct. -y,

- This s based on|Russelli's letter dated April 20, 1967, to the Board of Direc-
tors of the Orleans Legal Aid Bureau, .Inc., applying for the pdsition of Exec-
utive Attorney. 'In that letter he stated that his present position was Public
Defendew. Practically nothing is known about the work of Mr. Russelli as de-
ferfder, except for the statements of two persons who claim he was generally

“apathetic. Paradoxically, he has just been reappointed. . "[-

7 ’ N ' . .
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Figure. 7

S STEUBEN COUNTY PUBLIC DEFENDER ANNUAL REPORT
L gésca] 1969)

'1w/~;’// ffx e "_" N CoL . CHARGES - . . B
T Co 1 Felony Misdemeanor Violation |.

A‘\\Igjaﬂ Number of Defendarits. Referred for| 33, 3B - 15
all Matters . - :

A Ty o ) Y -
B. Frial.level Dispositions d * | Plea Trial |, Plea| Trial - . Plea | Trial

v*'1. convitted as chavged............. .4 8 ] 5 .
“2. Convicted of - fe]ony (1essr~yan ‘ o] XXX XXX [ XXX ] XXX
R« (-1 04 1-1 ) I Su . - oo ' 4
3. Convicted of m1sdemeanor {less 8 7 ] XXXa| XXX
than- charged) «....i...0uuelel, _ : )
4. Convicted of v1o]at1on (less . I
‘than charged) ........... PR s .
5. D1sm1sSed;...,:..., ...... sedeanas v 4 S n ,
6. Acgquitted.....covivntennnnnnnn e ]OXXXC _ XXX e XXX
7. MiSErialcoveinrvenniineinnn.n. SUPRE 154 S8 R NS'S'S I 3 4 ‘
8. Other dispositions ............... 4 |- '

‘q .

C. Appellate Level D1spos1t1ons L ' -,
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Withdrawh ......... PR B "2
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D. Mcases,éepaing,dune,30,,1970ﬁw, e S

1. Trial Leye]l.._..i..’; ....... . 65 - . v .
2. Appe.]"atel_eve] ....n.;...-; ...... ) :
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. Se]ected Specific proceedings: A,
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Figure 7 . S

« o (contmued) . '

IV. Cost of bperationw@g]gn: S o Total Cost $
A. Bar Assocfatiom Plan . * \

CAAMINTSErAtOr. e ve vttt iesieenneernanans Salary § 5,75M0
* Secretarial and.clerical ass1 stants ceeess...Salaries § 7,600.00\
Administration expenses...... R Expenses § 1,200.00
- “Attorneys (give number 18 JeeooiiilL . Fees “$7,2
Investigators, experts, others.............. $
~0ther legal expenses.......veveeenennnn. . $ 1,7
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Figure 8
ORLEANS COUNTY PUBLIC DEFENDER ANNUAL" REPORT
(Fiscal 1968) « .
;\\\ -
Vo ~ ‘ Felonies Misdemeanors Violations ' ~
\ " Plea Trial Plea Trials Plea Trial -
Ohwicted as Charged . 0 0 30 0 § 0
Convicted less than Charged 1 0 . ~
Convicted Misdemeanor 1ess . 20 1 38 \ : o
than Charged . B A - T
Convicted Violation less _ s ' : , ., 8 , -
than Charged . ' ‘ ‘

Dismissed . : 4
Acquitted : 2/ + —
Mistrial \ ' :

. Other : ’ : b " _ -

) ’ 21 7 68 ‘0 13 50
Appeals - 4 affirmed, 4 reversed R 5

. Other (selected) - 4 Coram Nobis, 4 Youthful Offender i
. Total Gost - $8,413.75 -‘—‘\‘————\\‘\\\
Defense Counse] in Other States
s To gain_ perspect1ve prov1s1on for counsel for 1nd1gents in other jur1s-

dictians will be examined briefly.l Twenty-five states have no proviston for
counsel for indigents charged with committing criminal offenses. Fifteen
states have no legislative provision for counsel. In lieu of statutes, courts
have either made counsel discretionary for felonies and "high misdemeanors"
(over six months 1mpr1sonment county court cases, or more than "offenses"
and cases of .a "summary nature“) Ten states have statutory provisions for <Z: ,
counsel, but vary considerably in terms of the1r application.

In the southwestern states of Ar1zona Co]oraab Texas- andeuew*Mex1co,
which have a iarge concentrat1on of m1grants, the Comm1ss1on on Civil Rights
reported that only Arizona guarantees the right to counsel but it is limited
to high misdemeanors.2 This seems to app]y more to the exercise of the right
than the statutory provision, which 1s at 1ssue in this study

>’ By comparason, in New Jersey, another state that has m1 ants, the'r1ght
" to court appointed counsel applies throughout the state to al mun1c1pa] courts
and requires that at the "defendant’s first appearance before the court (the

TLee Silverstein, "Prospectus for M1sdemeanor Study,“ (Chicago: National Legal
Aid and Defender Assoc., Sept. 8, 1967), N1meographed? '

. 2Commwsszon gp«€t¢11 R1ghts, Mexican Americans..., p. 54. But cf. ibid..
~Wrich notes “Texas in its Code of Criminal Drocedure extends the G13°on ru]e
Zo miscemeanor cases.

G- i'. ‘ o \' e )()72
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judge) is to advise hifi of his rights (and) *sha]] have him complete the ap- o
propriate form as prescribed by the Administrative Director of the Courts,'
if the man is indigent."] Further, referrg] to the Public Defender is sought
“yhenever practicable before arraignment."¢ But Max Rothman, Division Direc-
_tor of the Camden Regjonal Lega] Services,. Inc.,_who is responsible for. _repres.
.senting seasonal farm workers in civil cases in rural New Jersey, argues that
these standards are "disregarded" and at best are of little help to seasonal
-, farm workers, who -are not arraignéd until long after arrest. He cited one ‘
case, in wh1ch a seasonal farm worker languished ﬁnr3a11 for $TX months on .a
charge of auto larceny and motor vehicle charges arising out of the same .
event only to be convicted by p]ea to a lesser offense, for which he was
sentenced the time served.3 ~Other equa]]y illustrative cases were cited to
"/the same effect. One important factor™ is that the indigent himself must com-
“plete the affidavit stating 1nd1geng¥/and'request1ng counsel. None
these appear to be greater prote;t1 ns than are afforded m1grants nerally.

In FJorlda'“for'egample the distinction between courts, CrAminal Courts
of Record and Municipal Courts', is also reflected in the types \ 3
the quality ofequstlieoafforded Municipal Coyrts,_in general,lare revenue
courts with jurisdiction over offenses (running rom disturbing the peace to
assauTt and battery with a deadly Weapon), not crimes. The maximum penalties
run to 90 days and $500. db‘on each count.'%in the seven county rural area,
served by the Florida: Rural Lega] Services; Inc the ~

"Mun1c1pa] Courts often\\ ve non- 1awyers as Judges Court S
. - .appointed Counsel, even\when, requested,. is non-existent. ' o
- The Florida’ rules- of Crfhgnal cedure do not apply to - . _ & e
Municipal Courts and, theréfore, the coirt's procedures T
. dépend upon the Judge. Unfortunate]y, these procedures e
- - are often not up to the due process standard in force in
: the .Criminal Courts of Record. )
. ..Their operation. upon the poor 1§ repressive. and . - Ty
the gual1ty of justice is dependent upon,race and econom- . . T
e status."4 : . , ,\ , - ;“_' e
For the poor’ especTa]]y the seasona] farm‘worker suffer1ng under the
handicap of d1slo*at1on from friends and family, the effect is numbing at the
very least., In fact, it is claimed by another attorney operating under the | -
‘auspices of the Office of Economic Opportunity that the "criminal ]aw as it : N
re]ates to-m1grants (is) an 1nstrument of. 0ppressxon b, 0 \\\\\

{ ;.

e »

]Copy of letter from Stan1ey"C Van Ness New Jersey Public Defender. toxMag B.
Rothman, Division Director, Camden Reg1ona] Legal Serv1ces, Inc., June 2, 1970 .
which was made ava1]ab]e by Mr;,RotQman. _ : _ -

<
e " -

2Copy of 1etter from Max B. Rothman to Stanley. C. Van Ness, June 9 1970 wh1ch oot
. was made ava11ab1e by Mr. Rothman (ita11cs in or1g1nal ) =

b . . N
3Letter from Max B. Rothman to Stan’ley fca Van (Ness May“z*l 1970. '

4Letter from.A]an M. Kuker, Acting. Execut1ve Directory Flor1da Rurai LegaT
v1ces, Inc‘ Homestead F]or1da June 10 1970.

4 -
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. - Pr1ma fac1e then, the statutony requ1rements and the genera1 adherence
s W to these re requ1rements for counsel makes New York State appear quite forward-
- ]dOklng and .interested in the ideal of justice under law for all. Each city
and gounty must provide for counsel for indigents if requested at first ap-

pearance, and the two counties. under cons:derat1on here have established the
necessary mechanisms. Whether the promise is realized, however, 1is the sub-

. ject of the next section, in which the fate of the migrants in the courts is
exam1ned and reported.
v STy :

. . ’ . . .,
. . B . ~
. N -
. . & ;
. - : ‘ .
N - B . . .
»




8 . CHAPTER IV -

. THE MIGRANTS IN ORLEANS nriu STEUBEN oounw COURTS

S Ni,m._-..,u,‘_km‘- Sy SV mwu.q

The Number of Migrants 1n the Courts L 5 ’”

" An unfortunate, but common occurrence in studies such as this is the _ v
.. tendency to focus on numbers, not persons. The defendants become simply ,
. statistics, losing flesh and blood characteristics. The many hurts, the -
_sadnesses they reflect, become lost in the enumeration of totals, means, .
and medians. Hawever great the desire to avoid this,. it is obvi ous that the
researchers are fiot entirely Successful.~ But_it is well to remember that -
. throughout this chapter it is persons, ot numbers, with whom we are dealing.
To reinforce this notion, a profile of the migrant.defendant is drawn for the
reader later. . :

- ' .- . s

' Early in the research a public defender was asked to estimate the
number of migrants who were charged with criminal offenses in a given year
represeriting one of the years of the study. Reluctantly, because.of the
Taw forbidding recording the ethnic backgrounds of. defendants, the defen-
der guessed that at most fifteen per cent of the cases in th1s county in- .
volved, migrants. The other defender arrived at a similar ‘quesstimate.”
This was the “ball park figure" with which the researchers were to work.
The dockets’ reveaTed cons1derab1y fewer cases of m1grant efendants.,

In 0r1eans County, based on a census figure of 1716 migrants in 1968, . 5 .
the researchers expected to find approximately 515 migrant cases in the,
. two years of the study. However, only 150 cases were actually uncovered . o

and, by extrapolation, another 18 cases probably occurred. At most, then,
4.8% of 'all the migrants doing farm work in Orleans County were

) ,cha ged - with crimina] offenses and were brought to trial.\ Loow

The_dockets sh that Steuben County,, despéte its larger popu]ation,
es fnvolving migrants. In 1968 and 1969 a total of
enly 109 cases were found in the dockets examined. . Using half that number.
to represent one year, the 109 cases are appr0x1mate1y 3% of the tota]
migrant popu1ation., o

- i . 4

A caveat should be obse ed these figures do pot represent a]l the
criminal offenses committed by migrants any more than do the criminal.
-dockets in any court represent all the criminal offenses which actua'ﬂy
occur., They are only those o/ses'brought to trial ;nd officially disposed.
Quite- possib1 the number of cases is much. greater,fbecause it is alleged
that many offenses .are never reported, particularly those occurring in° 7
__camps and\tnv01v1ng only migrants. One example is kn alleged knifing (one
" migrant was cut across the throat near the JuguTarrvein by another migrant).

. Both migrants were forced tojmov& to another camp and it is claimed that
the incident was never _reported to the police.™ neegggggg exampIe {s
the i1legal sale of a]coho]1c beverages in the ca ,whic 1gnore\\by

F authorities, - - T e

o e T g
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Another important point is that there has been a significant decline
in criminal cases involving migrants at least in part because there has
been_decreased employment of migrants. One Steuben justice who served
an area with many migrants observed that there has been a reduction in
cases from the peak in 1957 or 1958, when he had over 200 cases a year
involving migrants, to only 50 cases +n the two years studied. The
justice's observation is corroborated by virtually all the other justices
in both counties who have held office for any length of time. A Justice
who has served since 1948 noted the peak as betng in 1960 in his court.
The volume became a dribble in 1968 when the fields in his town were
quarantined as a result of the discovery of the Golden Nematode fungus.
Potatoes cannot be grown and sold (without washing), because of the fear

- of the spread of the fungus. Fewer migrants are required, and-necessarily
_there are fewer migrant deféndantg. T . \

The decline in cases is also/reflected in the types of charges brought.

Experienced justices claim that in the peak ye of the late 1950's and
the early 1960's criminal offenses tended more/often than now to be crimes
of vidlence, assaults in the first and second/degree, and to a much lesser -
extent manslaughter and murder. In the years of this study, 1968 and 1969, - -
the offenses have been primarily violations, such as disorderly conduct,

* public intoxication, harassment, and to a Somewhat lesser extent assault
third, a misdemeanor. In part this has rgsulted from the smaller numbers .
of migrants and the lesser interaction in crowded camps and 1in part this fs s
the result of the increased ability of local residents to "control" the
actions of the migrants. The latter observation is candidly admitted by
many of the justices and law enforcement authorities interviewed.

\\\\\‘ ) , Who Are the Migrant Defendants

As suggested earlier, there is a strong tendency to relegate the humans
with whom we are dealing to the status of numbers, and we warned against
this. In order to orient the readery a profile of the migrant defendant is
drawn, even at the risk of describing a non-existent person.

' Sex-

In the Orleans County courts studied 141 of 150 migrant defendants,
94%, were male. This is comparable to the sample of non-migrant cases in
these same courts: 105 of 117, or 89.7%, were male. The Steuben County *,
dockets revealed that 91 of 109 migrant defendants, 83.5%, were male, which .
is almost 11% lower than for Orleans. The percentage for non-migrants was-

a significantly higher 97.3.
Age

‘Most (65%) of the migrant defendants in the Orleans Coupty courts
studied were 30 years of age or older with a median age for all those
charged with misdemeanors and violations of 37 years. In felony: cases
over 60% of the migrant defendants were older than 30 with a median age
of 31. There was a significant difference in ages between the migrant
and non-migrant defendants. The median age for non-migrants was 24 years
in misdemeanor cases and ‘19 years in felonies, ~

1
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The median age for migrant defendants in the Steuben County courts
was almost identical, 38 years. (Insufficient data for the 3 felony
cases rule out determination of a median age.) Non-migrant defendants
in the Steuben justice courts reflected a median age of 24 years. (Only
1 was charged with a felony, and his age 1s unknown.) -

Ethn1c Composition >

In Orleans County in the years of the study, 129 of 147 migrant
defendants, about whom same information was avafilable, were black. None
were white, 12 of 147 were Puerto Rican, and 6 of 147 were American Indian.
These figures are consistent with the ethnic composition in the Butterer

__Lensus, excent for the absence of white.defendants. Approximately 2%
could have been expected. Of the non-migrant defendants whose ethnic¢
group is known, only 15 of 78, 19.2%, were black; 57 of 78, 73.1% were
white; 2 of 78, 2.6%, were puerto Rican, and 4 of 78, 5.1%, were Ind1an
f In the Steuben County courts, 100 of 101 of/the migrant defendants,

dbout whom data exist, were black. The other defendant was white, though
the Butterer Census reported no white migrants. Only/ZO% of the non- __— ~
migrants were black and 80% were white. (The ethnic composition.of 1274s "
unknown.) These figures are surprising, because of the predominantly

white population of Steuben County. 7

e

Criminal Offenses Nith Which Charged

" Most migrant defendants in Orleans and Steuben Counties were charged
with committing minor offenses. In Orleans County 69 of 150 migrant
defendants were found to be charged with public 1ntoxiﬁation, 22 with
assault in the third degree, and 12 with disorderly cofiduct. That is; J
68.7% of the defendants were charged-with one of three criminal offenses,
almost half with public intoxication. This {s significant, because jt
- suggests that the combination of %he drudgery of work and the relief of
alcohol, generally cheap wine, results in disorderly conduct and crimes of
violence. Nearly 20% of all the,criminal offenses with which-migrant >
defendants were charged involved violence (assaults, manslaughter, reck-
‘Tess endangerment, and rape).

By comparison, less than half of the non-migrant defendants in the
Orleans County courts we examined were charged with public intoxication,
_disorderly conduct, and assault third. Instead the charges varied from
robbery in the first degree involving five young'black girls, who plied the
world' s oldest trade near tie migrant camps, to 1ssu1ng bad checks and vagrancy.

Again in the Steuben County courts studied, 77 or 102, 75.5%0of the ‘
migrant defengants were charged with committing public intoxication )
(45 defendants), assault third (17 defendants), and disorderly conduct

N . \\Z\L

1The data for drawing this prof11e yere unavai]able 1n\5;égli§>tances S0 .
the numbers used will not always equal the total number o endants.
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(15 defendants). As in Orleans County, nearly 20% (20 of 102) of the
cases involved violence and 4 cases resulted,in death. The reasons for
these criminal offenses appear to be the same as for Orleans County.

. Similarly less than half (43 6f 96) of;the non-migrant cases ffhally'

" disposed of in the Steuben County courts and uséd for comparison were.

public intoxication, disorderly conduct, or assault third. The remaining
cases varied too much to allow for si éﬁe classiffcation. -
. \ .

hus, it is possible to draw a profile of the "typical" migrant .
defendant in Orleans and Steuben Counties. He is male, approximately:
37 yeaks of age, black, and is charged with minor offenses, public
intoxication, disorderly conduct, and assault third. It might be added
though it is somewhat premature, he is generally uncounselled and almost
certain to be convicted. of either the original charge or a reduced one.
Unfortunately, this statistical man does not exist. The defendant who
appears in the justice courts is real. The concern now is for the treat-
ment accorded this real defendant. r

\
‘Attitudes Toward and Treatment of Migrant Defendants

The attitudes of authorities and the resulting treatment of migrant
defendants is not easy to document, but‘is attempted on the basis of
statements made, docket data, and personal observations. .We believe it
is worthwhile to try to generalize. It is evident also that the attitudes
conveyed in the courts (to an extent that cannot be determined} reflect
the attitudes of the migrant defendants themselves. That is, the gen-

‘erally weak self concept of himself that the migrant holds seem to rein-

force the image of the migrant that the authorities hold just as it seems
to encourage the development of a mirror image on. the part of the author-
ities. Because the migrant all too often-tends to come in with a “"step-
and fetchit" attitude, the authorities may feel superior and gondescending,
and thus assume a patronizing attitude. Often the justices describe the
migrant defendants as "immature," which seems a euphemism for the possible
contempt they feel for the migrant. But this feeling reflects the image.
that the migrant projects before the .authorities. A militant migrant ?none
were so described or suggested in our research) might we eet a different
fate from the "typical® migrant in the courts. A migrast who—was capable
of exerting a real influence on other migrants, either terms of organi-
zation or in terms of altering the structure and operatioh of local author-
ities in the towns, might well have been more deferentially treated by the
authorities, but there is reason to believe he would receive harsher treat-
ment: in the courts. This is only speculation, but it is clear that the
attitudes of the public officials and the treatment afforded migrant de-
fendants tends to bear a direct relationship to the attitudes the migrants
themselves conv®y. And these attitudes reflect the pathology described
earlier. It is an unhealthy attitude born out of years of 1iving hand-to-
mouth in alien surroundings. : :

© _ =

The Attitudes of Migrants in the Courts

The fo1low1ng.discussion is based 1arqe1y'on interviews, discussions:
with persons working directly with migrants, and frow materials gleaned

/
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from newspaper accounts. .Direct observations of treatment of migrants in
1968 and 1969 were impossible. Personal observations of recent cases‘are
only suggestive. Still, the researchers .believe the following to be an
accurate descripqion of the migrant defendant in the court.

A Eypica] comment from law enfarcement officials, judges, and de- .
fenders is that "migrants do ngt-want to get involved withAhe law." In- -

stead, migrants try to handle intracamp problems without outside interfer-..

ence. Many reasons can be given, the most common being

assume leadership roles. They are responsible for contracting the

labor and assuring performance. Théy stand to lose from non-p

Also, these crew leaders are within the camps and know the migrants.
T\Qi;fﬁe migrants, they Tose their statusesx

if they lose contro
problems are c]ear]y-thgir problems then.

/that crew chief

Further,
Intracamp

Another reason migranty do not want to get invo]&ed wY(h the law is
that they are guarded andGdSpicious of outsiders following years of up-
rootedness. Feelings of inadequacy_and hopelessness breed fear of author-

ities whether police, justices, health officials, or social workers.

Black migrants from the south particularly, after years
and menial labor, ‘tend to be obedient and inconspicuous

Ve

of subservience .
in order to survige.
v

x. -The result is the migrant who "knows his place.” Epitomizing this”
attitude is the migrant whose “involvement with the law ran the gamutgy” He
was described in Chapter II, but the description can prd€itably be repeated

here. Born and educated to 9th grade in Puerto Rico
resident well known and disliked by the village ice.

age pel ‘z_g,h,g~ ":_/,

He was considered friendless and unwelcome in his adopted home. He seems ~
to have been alienated even from his fellow Puerto Ritdns because of his
Negroid appearance. To gain attention he had burned his arm with lighted
cigarettes and had once put his fist through a glass window. ’

It is little wonder that when arraigned with two others aon a .charge

of burglary in the third degree, a felony punishable by

‘a seven year jail

sentence, he was uncooperative and was subsequently committed to the Roch-
ester State Hospital for a mental examination. The exam did not prave any
mental problem, but it may be that the exam was inappropriate. He was, as
one close observer states, "a mixed-up person that no one really liked,"

familiar culturg as it was a personality problem. The result was that he"

which may havefgfen.as much the. psychological problem of living in an un-

was sentenced

conditional discharge.’

ninety days in the Orleans County Jail, the stiffest sen-
tence of the three defendants. By contrast, one defendant was given an un-

. ) )
Just over a month later he tried to escape from the jail with another

*prisoner only to be rearrested and returned to court on

a charge of escape

in the second degree. At the subsequent trial he appeared in court in a

shirt that did not reach his waist and in dirty pants.

The public defender,

though it is claimed he disliked the boy personally, believed he could get
the charge dismissed on the grounds that the other escapee had forced the
boy to escape. The defender obtained better clothing for the boy and en-
couraged him to stop looking at his shoe¥ and to look directly at the judge,.

which he had refused to -do previously.
[ ' :
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The sad conclusion to the case symbolized the hope}éss ‘ t many
minrants feel.” Rather than fight the charges the-b hb the court in-
terpreter was convinced had given up on life, p]eadgﬁzggiityu? The change .
of plea was a_tacit. acknowledgment that for this example of the-uprooted . -
there was no hope. The three year indeterminate senten@efwasggézgilinactigy_
becuase the boy was long ago sentented to a 1ife of despair. It was not — —
the law enforcement officials or the courts that condemned him--it was his
attitude toward himself. The court simply verified the hopelessness and !
the correctness of his estimate of self worth. Ironically, this boy fits
into a rather extended definition of "migrant," having 1ived in the village

approximately five years and having begun to perform factory wotk. Remain-
- ing in this area changed neither his status nor his life styte-

~

4 -

s 4
This attitude of hopelessness is reinforced constantly,- E%rlonne
morning a YMCA Outreach worker from Rochester was shot ih the leg-by
three hooded -gunmen when he tried to protect some Orleans County nrigrants
being threatened by~unknown assailants. It appeared to be a warning to
others who would protect migrants. The message conveyed to the migrants
_ Wwas-equally clear--stay in their p]ace.‘\{g_gdte no arrests have been made

/////. of thq gunmen.

;41”\ ‘ Migrants who are asked to serve as witnesses demonstrate the same
\_ attdtude of fear and suspicion. One district attorney claims that migrants
will.not testify for or against other migrants. A case.was cited in Chap- , ’
ter 11, in which one migrant at the notorious Welcome Inn knifed another
migrant for cutting in on his dancing partner. The district attorney,
, while.a private attorney, was assigned to defend the migrant. Counse) . )
- [ .0 talked with others who admitted to having seen the alleged assault, but '
they would not help the "white boy" (the counsel) by testifying for the
migrant. Counsel did not believe their reluctance stemmed from an interest
in helping the man who was stabbed, but from reluctance "to get involved _
with the law." The charge"was reduced to assault third on the counsel's
- motion and the misdemeanor was discharged, allowing him to return south
. With his crew. The reduction was not due to the efforts of the migrant,
because he appeared content to plead and take his punishment.

- A New York State policeman who has {investigated many cases involving
) migrants, supports the .conslysion that migrants will not testify. He
attributes this to suspiciog%as well as—tofear of troopers. Typically
when he has'gbne'ﬁnto a camp, the’migrants will close their doors and .
hide from him. Even when migrants are confronted directly, he states that
they will not tell any more thap they have to, and there is nothing that
dan be done to get the necessary information, It is- to crew chiefs that -
police commonly turn for assistance, but there is no guarantee that any
. help will come from them.- ‘ X 7
There is reason to believe that crew chiefs can get migrants to {
testify, depending upon their desires. For example, one former crew ch
who still acts as chief, though the camp has been formally, abandone
..the grower, seems to have been able to manipulate migrafts when
-charged with rape. of a twelve year old migrant girl. The charge was never
\ corroborated by any witnesses though the alleged rape was suoposed to have

/
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occurred within the camp at a time of night when many persons were nearby.
On the other hand, he had ample witness&s to testify to the fact that he
was .all over the area that night. The district attorney, not surpris1ngiy
is firmly convinced of.the quilt and believes the fowmer crew chief had
fightered other migrants into not testifying. It may well be that he is
correct, inasmuch as this same defendant was arrested a year earlier for
possessing a dangerous weapon (@ pistol) which he is reported to have

used to harpass pther living in the camp. The village police chief claimed
the convicfion resulted from the one and only time he could obtain the
necessary fevidence to sustain the charge, thaugh the ex-chief's gmployment
of a pisth] was well known around the village. The sentence was a con-, N
ditio harge (turning over the pistol to the police for six.months), ;
and the pAstol h

een-returned to him before the alléged rape occurred.

of forjlal education and the questionable reputations of at least some.
0f the migrants whose formal education is known, the farthest any attended
- schoof was' through SZe ninth grade. Most of them had attended school only

Otfier reasons for the failure of migrants to f§§fTiy may be the lack
£

to the sixth grade, and a State policeman believes their school attendance
!$§\@ ceptionally high for migrants. The docket, survey seem to substantiate
“~-"hs/estimate. One migrant who pressed charges against her husband signed
~the information with an "X." A former migrant also sighed a deposition
- describing a homicide with an “X." The lack of schooling plages them at
a digsadvantage in the courtroom, and certainly the migrants recognize this.

The questionable reputations of some migrants must discourage them
from testifying. One justice who for twenty years worked as a foreman for
a potato grower.claimed that often crew chiefs enlisted workers from “pokies"
on their way up from the south. . That is, the crew chiefs bailed persons
] out of jails along the trip north-to have a crew. Some migrants the re-
) searchers met in another setting during the study aré known.to have crimi-
nal records. These persons are not 1ikely to want to have contact with
Tegal personnel under any circumstances. What 1ittle docket data exist -~
confirms the-fact that the criminal records of migrants follow them. One
mjgrant had been convicted to petit larceny in Virginia. Another had an
assault third conviction follow him from another southern state. To
these migrants, and probably to most, the less contact with the law, the
_better. A fear that serving as witnesses might ]igd/{o their becoming
defendants may contr1bute/to theJr unwillingness to testify. .- .
-1 DU ’ <
Still another possible reason for this unﬁf111nqnes§/f6 testify may
be the type of treatment that migrants will sometimes receive in the
+_courts., More will be said about <this, but a few examples are worth noting
here.’ gome Puerto Rican migrants an §y1a1 for committing minor offenses
2 ‘wepé, according to one observer, asked leading questions about their
pgrsonal lives, not necessarily connected tojtﬁe charges, to Show the .
N """immorality" of the defendants. Their answers tended ¢o be incriminating. . ‘///
Ve -
N .,.gﬁo example reported to the researchers 1nvo]vedla county welfare /
</ iréctor who was charged with fraud. The "resettled" Puerto Rican mi-
*C grants who were called to testify sat on wooden benches the.entire four
ours during which the trial was conducted without drinks and without

/ \<{ going to the rgst rooms. Apparently they were unsure of the nature of

e
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* The alleged reason was fear of- thef authorities.
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thefr presence in dourt and even sat through the lunch hour recess while
ners' attended to their natural desires. Not only did, these women sit

unquestioningly the whole trial, but, without money for baby sitters, *

tended their children who we so forced to endure "the proceedings. .

This cavalier treatment may An pant stem from language difficulties,

but the presence of t intefpreter tends to rule, out this reigon.

-

. \ - /

. One more example derived from interviews is worth citing, parqﬁy
because of the rather grim humor in it. A Puerto Rican 'migrant was
brought into the same courtroom and was asked to plead to the tharge
before being advised of his rights. Then someone reminded the ju$tice to
advisq the defendant through the interpreter, but the justice then forgot.
to asa the defendant again for his plea. The defendant was thereupon |
convicted. On appeal, the court interpreter, who unknown to the court was
the cousin of the defendant, corroborated the claim that the defendant had
not heen aavised of his rights before entering his nlea. ThZ:i?3ea1 was

¢

,successful but the court, interpreter lost his” job.

The deep-seated suspicion of courts seems most pronounced ameng
Puerto Bican migrants. The reason--in addition to the fact they are *
alien to_this area--seems to be the language disability they suffer.

This disability and the possible inadequacy they may feel is, by analogy,
strongly supported by the Hearings of the Unfted States Commission on ~
Civil Rights which exam{ned the conditions under which Mexican-Amepicans
lived in the Southwest.' Nothing need be added to that accou /

. ‘  AttitudeS of and Treatm y Police - C

The treatment of migrantg b € police cannot be documented di-___ -
rectly but it is implied in mber of instances which have been cited
to the researchers as well~as the researchers' interviews with police.

One State policeman who asked not be quoted called migrants "animals.”

. Another. troopgr related .a practice which he claimsAs less common in -~
A

recent years/ nd which implies a similar feeling. The~practice was to

go into camps when called upon to do so, to select the "biggest migrant,"
‘and to "give him a shot" (hit him with closed fist) to gain/the migrant's
“respect." The migrant was to undersitand that the troopgr meant business
and was to cooperate. /ng . -

.

”»

The noéor16us case of a miéiant‘at the beginning of this report is

| also 11lustrative of the attMtudes of . the police toward migrants---in

this particular instancé of a “resettled migrant".  Another instance re-
lated to the researchers involved two Puerto Rican migrants who had been
picking chgrries in Orleans County. Both were arrested by the State

Police because of a minor fracas in the.field. Because of the lahguage. -

. L
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differences, tpe Doiice called an attractive young woman who sometimes acts

as an interpréter. When ‘the nterpreter arrived at the barracks, surround-s

ing the. accused were four Stat®-policemeh, one of whogﬁnad his coat open tq.-
expose hiss pistol. The interpreter stated that instead“of being frightened

of the generally unkempt migrants, as expected, she was terrified of the R N
Police. They believed one of the migrants, perhaps both, had committed
murder in Puerto Rico. Their frustration at the Jack of retiprecity with
Puerto Rico, by which.they could return the. migrants, was -quite evident
to theqm;;erpreter Mdreover, they refused to believe that the one mi-
grant, had -starteq thé fracas with a story about committing murder. to .
imprass the other w#Pk&rs, was innocent. The interpreter, believing in 2 S
the ipnocence dof both men, labored long to convince the police not ohiy L. -

. that }he migrant was guilty solely of fabrication but .that the.migrant's Ca,

inabflity to speak.and to understard.’ English was real. The. two men. were -3
not released until the .interpreter was "safely" eut of the‘area where the" .
mfgrant would have to g0 to” return to work. Needless to say zne inter-

preter remains high]y criticai of the Polﬁce. @ .

v
vl

eIt is presently impossibie to determine whether this atti is"'
unjversal among police in these counties, but that it exists a is h -
disturbing. More often thé attitude is one of "the disrespect for the . * \
migrants who represent potential,.if not actual problems, for the police. * . -
Enough cases ofs public intoxication, disorderly conduct, and assaults do Lo
occur to prove problematic for pdlice. The seamy side of iife that police
often see tends to coJor their thinking. = \ e,

Iiiiterate4 suspicious, socially fragmentgd migrants tend to engender -
some hostility among police. A strong inclination ambng police and'ﬁus-
tices is "to identify all migrants_in the criminal arrest records and »
déckets as necessarily Negro, not “whi te or Puerto Rican. An exampie is
the chief -of police’in one village. When asked te.identify the migrants
in the arrest-records, invariably he seiected Negroes despite the fact
that the answers to 'the researchers’ questions suggested.Puerto Rican .
defendapts should be included in the data as'migrants.. Puerto Ricans,
generally were’ not cansidered migrants though they had been imported Y. 5
by largeeprigessors to.do both harvesting and canning. Moreover, rela. _ . '
tively greater respect was shown the Puérto Ricans by this particuier
policeman, because they tended to stay more .to themselves thaM. do, &lacks - .
dnd they tended to work hard in order to return to their native Puerto P :
Rico When .théy had earned ehough money. One reading is .that the Puerts ~ |
Ricans demonstrated greater adherence to the dominant values of .- égp .

ther,™

“the cbmmunity No whites were identified as migrants. by the.‘bief

though some justices were ngt so reluctant, especiallf, where tie .defendants + -

Indians, as well, were seldom identified as~migrants, though they had, in ¢ .
fact, left reservations .to do farm work. *This propefisity to regard alf mi- -

»grants as blacks also suggests differentiai treatment by pglice. "

. grants cannof@®e clearly“discerned. One district attorney suggests mig ants

” - (S
The attitydes of the district attorneys in the fwo counties toward Yo

ifficult ih the courts because of tgrsr intrans gence “and their mobii~
e migrants, accordlng to him, wikl -commit cri : N -
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. offenses (particularly assaults) and then w{?T either refuse to testify
N on their own behalf or will move or before the pdlice can act. This is
common whether they are defendants or witnesses: Also, as noted earlier,
&Q the migrants, according to the district attorneys, tend to take care of
. . intracamo “problems themselves. The result is that- these prosecutors can-
.o not obtain the convictions that they believe to be due and which might
) well benefit the migrants themse1ves u4t1mate1y

The district attorneys also tend to criticize jury verdicts. One
. prosecutor is parttcu1ar1y critical of a jury verdict acquitting the
) former ¢rew chief adouseéd of the rape of a twelve year old girl. He
i blames this verdict and verdicts in three other felonies on the migrants
and former migrants who will not testify for or against other migrants.
The disposition signed b w1tnesses seem supportive of the prosecutor s
beliefs. g : . .
Possib1e cluesto the attitude of the district attorneys toward
migrants may be the pronounced.tende to reduce the offenses, particu-
. larly assaults. . One district attorney suggests-that most assaults
N& between migrants, though involving kaives (whtch makes them at least
assaults in the second degree and punishable by up "to ten years), are
equivalent to persons “1ike us, slapping with hands" so the’charge is
"knocked down" o assault third, a misdemeanor. This practice is- .
revealed often in the dockets. The attitude seems to be that, as the
other district’ attorney stated, migrants have a completely different
moral outlook and mist be treated accordingly. That is, migrants live .
, differentdy from whites, so fights, for exampte;—are-got so serious as
: fights between whites.~ Migrants are used to expressing, themselves physi-
w cally, so a kpifing is analogous to a threatening gestu or word by a
) white. This may well be a practical attitude, whatever ‘the significance

to migrants. For example, ip one case a district attorney refuseq to
5 reduce a charge of manslaughter to assault secondin hange forqtg
\ - defendant's guilty plea. .The jury brought in a verdi f quilty

o assault third,a misdemeanor, despite the fact that the defendant's commop
\\ law wife died-as.a result of ‘the slappiny he admitted giving her.. The
\ defender's obvious relish in relating this story 6f success reinforces °*
the notion that the distiict attorney had not read the prevailing attitude
\\\of the community correctly. The point that he was mak1ng is that the
. communities studied here regard .the migrants as "different," The dis-
trict attorney, then, fis encouFEﬁEU‘to entertain the same be11ef ¥

. .
Y

recise soqrces ‘of information about the attitqdes toward

migrants the courts are the. court dockets. They revea] the charges,

re]ease progédures, disposit?ons and attention to the'yrights of migrant

e'will turn to the docket data shortly, but the Justices
personnel themseives reved] much, however {ndirectly.

One defender in\his 1ignthearted and casual way referred to a migrant as
) he resbarchers 11stendd closely for, ‘other posséble

'udice, (none wa& detected), they remained susptcious
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about his siiferity in defending migrants.

\
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Justices on guard because of the researchers' interest in their
dockets wgather naturally revealed 1ittle obvious prejudice toward mi-
grants. More often it was suggested by cavalier treatment of migrants.

An example is the discourteous treatment of the witnesses in the welfare
fraud case. Another is the justice whe wanted to make sure the researchers
comprehended what migrants were "really 1ike" by talking at length about
one migrant. The migrant's husband had lost his job, was driving a car
without a license, and was spending considerable time drinking with #riends.
The migrant's apparent unconcern for the gravity of thesituation was to

be duly noted by the researchers. This "reading" of the justice's intent

was reinforced by his comment that 1ittle could be done for migrants.
Education was hopeless. Migrants just "want to see what they can get away
with" and remain in the county because it is located in the "best state

in ‘the union to get welfare." Yet, the justice can be regarded as a
pleasant|, friendly, conscientious man who the average resident could
respect for his integrity. As a farmer and justice for many years he
seems to have developed an attitude toward migrants that may render hiq
unsympathetic. o o

On the other hand, blatant prejudice ﬁ;; evident in another justice
who offered the researchers virtually no assistance in examining his
dgckets. When the purpose of the study was explained to him, he stated
that the best thing the Migrant Center could do was to “getthem [migrants]
out of the county." More often justices claimed to hold no prejudice
toward migrants and to treat them "like anybody else.” Nonetheless, the
justices do impose different standards. An example is the practice of
giving conditional discharges to migrants who cannot pay fines so the
migrant defendants do not have to be jatled at the expense of the county. .
Often the conditjonal discharges require the migrant to leave the county
or town, to stay out of town, or some similar treatment. =~ ' °

Typically the justices go to some length to demonstrate lack of
prejudice: One claimed he was a "compassionate" man (read "hard on al1"
defendants); another claims an understanding attitude because migrants
are 1ike "kids;" another suggests lack of prejudice by imposing harsh
penalties on migrants and non-migrants alike, especially if they do not
appear repentant; and still another jusgjce states that migrants (read
"blacks") are nice,. decent people and h€ "wouldn't mind having one live
next door." : . A -

+ A real concern of many justices who double as members of the town
boards of supervigors is the threat,of migrants staying past the harvest
season and possibly collegting welfare checks. One justice asserted that

. there were no migrants bpcause of strict zoning laws disallowing trailers

(which, in fact, were if evidence on one rather deserted. road) and be-

. cause of a desire by .the town board.to keep migrants out. He expressed

concern over the fact that migrants tend to stay and live on welfare, and
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he prided himself that his town had only spent $1500 on welfare in the
fiscal year 1969-1970. The jail sentences reflect this fear, as well.
In botj~counties a common sentence toward the end of the harvest.season
was the conditional discharge, meaning the defendant was released and
admonished to get out of the town, county or state within 24 hours. One
fustice eandidly'admitted the discharge was dependent upon the defendant

- retu south with his crew the next day, which. was the end 0f the
season. :

The attitudes of the justices are shown in other ways, such as
with release orocedurés. .Justices essentially have four options when a
defendant is brought to court_on his first_appearance: try the case di-
rectly, grant the defendant ba d release him, release the defendant
on his oromise to return (Release on nizance), or commit the defen-
dant until trial. The first op#on is mos ired by justices and mi-
grants alfke because it disposes of the matter withqut further ado. The
second option is not as often ‘sought, because the Yustice has to bother
to get the bajl check, record it, and mail it in. The migrant obviously
does. not seek 1t, because bail is hard to raise. The third option is ,
desirable, because the justice does not have to bother with the bail and
the migrant is freed to return to work pending trial. Commitment is an

obvious hardship on migrants, and justices dislike it because. it requires .

the time and expense of “transporting the migrant to jail and supporting
him once there. Co

~ 9 R

v ' -
Thus, the option a justice chogses reflects his own attitude. For
.example bail in minor cases is a form of punishrient in itself. One jus-
tice chose this option when a migrant was arrested and brought before
the justice at approximately 1:00 in the morning. Bail was set at-$100,
‘and the justice refused to aecept the personal check of a farmer from

another town.  The migrant defendant was not released until hours later

' when his benefactor located another farmer, known to the justice person-
ally, to back the check. ~The justice himself rather proudly related this
stary to illustrate how he conducted his business. By the way, this same
Justice was “not available" the morning the State Police tried to find a
justice before whom they could bring the former migrant who sub- °

sequently 1ost his toes and fingers due to frosthite. e e

This juétice seems to be the exception, as does the justicé who

- wants "to get them out of'%he_coynty." Most justices, whatever their
prejudices, tend to be more even-handed in their treatment o€ migrants.

It 1s presently impossible to draw any valid generalizations about
the attitudes of juries in Orleans:and Steuben Counties toward migrant
defendants. One ‘defender .eVaiss he ha% encountered "no hostility" toward

. migrants. In Orleans Coynty there.were only four jury.trials involving
migrants, three of which were conducted in the County Court and one in
a justice court.” There were atquittals in three of “the four cases, .and
two of the cases were homicides. From this scanty evidence it would
appear that juries were not hostile toward migrants.. In Steuben County

~ it 1s impossible to determine thé'attitudés‘ﬁf\juries, because no cases . .

“involved jury trials. .

A
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() In sum it can be said that the general suspicion and fear of
authorities .shown by migrants is bred out of years of uprootedness,
and may well be warranted. Prejudice against migrants does exist,

and. it seems to stem from a belief that migrants are immature, immoral, .

uneducated, untrainable persons whose seasonal appearance must be ac-
cepted. In part this belief is fostered by the migrants' appearances
after grrest, in court, and in interaction with the communities in which
they find themselves. While this prejudice may result in injustice from
the courts, it does not have to and, indeed, is not always obvious. In-

stead i1t seems to surface in the questions justices ask, fn the way sen-"

tences are imposed, and in the way migrants are made to feel. It is a
feeling most natives do not have to experience and therein lies the real
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CHAPTER V .

COUNSEL, OFFENSES, AND DISPOSITIONS IN THE COURTS

- The Types of Charges and Their Origin

. , Types of Charges

In the courts studied most of the chargés against migrants involved

relatively minpr offenses directed against the public order. In Orleans

County only 8% were felonies, and over half, 88 of 150, were violations,

most frequently public-dntoxication. The situation in Steuben County

was fjrtually the same: of the cases. were felonies, and almost 60%° X
“were violations, primarily puhlic intoxication. Generally little actual

threat to public safety was pos but the criminal offenses committed

by migrants:qgreftypica11y high visibility -offenses.

A partial breakdown of cﬁs}geg
and 1969 by order of frequency shows:

against migrants for the years 1968

Orleans County . - Steuben County '
i Pablic /intoxication 69 Public intoxfcation . 45 -
S Assaults (incl. aggravated) 27-_ Assaults (incl. aggravated). 18
O ", Disorderly Conduct 12 \\ﬁTsoode;ﬂy Conduct 14
Trespass ~ 7 Poss. ¢6f Dang. Weapon - 7
Vagrancy . 6 Miscellaneous 5
Charges brought against their counterparts, non-migrants, were similar
except for petit larceny, which was third most frequent. A1l of these
charges were originally brought before the justice courts, and only a
ery few were not disposed of thére. These charges are typical for an. -
“inferior court. . in o Ce
, .. oo .
It should be*noted that these figures represent actual .defendants, .
That s, arrest and docket data reflect charges brofight and may well
represent more'thn one charge per defendant. The number of charges
brought against a defendant may be 10% higher. An extreme iliustration
of multiple charges is: - ’ ,
Vagracy, Resisting Arrest, Petit Larceny, Reckless Driving, .
IT1egal Plates, No Operator's License, Unregistered Vehicle,
- , No Insurance, No Inspection Sticker, Failing to Stop.for a
: . Stop Sign, A.W.0.L. {U.S.M.C.) and Crossing-a Double Line,l . .
"~ While multiple charges were brought against migrant and ninamigrant;\__// -~
defendants <n the courts studied here, for accuracy and simplicity of )
data apalysis only one charge per defendant was examjned. Multiple
charges were recorded, but the presence of the defendant in court, not
* the number of charges against him was of concern. Mu1iip1e charges

3
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againsf migrants often involved the combination of phb]ic intoxicatioh
and disorderly conduct, public. intoxication and*possession of a danger-

. Ous weapon, or public intoxication and trespass, etc. Generally, it

appears that the high visibility of the public intoxication accounted
for the arrest, not the companion offense. Thus, throughout the report
the reader is alerted to the fact that these data represent actual dej
fendants, not charges, which more accurately reflects the incides f
migrants in the courts. (An apparent exception involves 3 defendants

: who between them represent 26 charges of public intoxication, which

tended to swell.the number of public {ntoxication cases.: However, each
charge represented a separate arrest,QQd must,pe counted. )

These charges, it can be d?ﬁbgq.~ref1ect relatively minor offenses
which seem to stem largely from the'conditions undex which the migrants
work and live, For example, drinking relieves the tony of\worl:, but
such drinking, ‘especially on weekends after being paidy has led to di
orderly corduct, trespass, and vagrancy. Trespass during a“bou
bottle may amount to nothing more than sitting on the porch of
‘resident's house, failing to leave a bar, or wandering into a fa ‘
yard. Assaulfs and disorderly conduct, as well, tend to stem from drink-
ing plus the scarcity of female companionship. s ’

v
A

A

The rarer, major offenses, such as burglary, aggravated assaults,
and homicides it appears are not so common as in years past. In Orieans
County 5 migrant defendants were tried for assault with a weapon. Two o

“more were tried for burglary and 1 each was tried for escape, man-

" slaughter second, manslaugliter first, possession of a dangerous weapon,
and rape. In Steuben County only 3 migrants were arrested for comitting
major-offenses. One migrant was arrested and tiried for assault second
(with a deadly weapon), another for manslaughter.second {hemicide without’
a dangerous weapon), and the third was extradited after being charged
with murder, . ) -

By jcomparison, 4n._these same courts in Orleans County, 14 non-
migrants ‘were charged with-committing a felony. Five were charged with
robbery stemming from a single incident, 4-were charged with burglary in
the third dejree, and 1.each was charged with burglary second, posses§1on
of a dange€rous weapon, rackless endangerment, arson, and forgery. ;Qne
non-migrant, charged with burglary third, originalty appeared in the -

Steuben County justjce courts supplying information. . o |

_ ¢ -, . g
\ Origin of ‘Cases

Docket data can be particularly uninformative without an accom- -
panying explanation. Thus, it was necessary to turn to the justices,
police, defenders, or prosecutors to learn about the origins of the P
cases. The dangér for the researcher is that these officials must rely
upon memory almost as much:as on the docket or asfonal criminal in-
formation retainediin the dockets. Memorfes cdn be notorfously faulty
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and may be influenced by’fee]ings, Neverthelegs, there is reason to .
believe that a fairly accurate description of £he origins .can be pieced
together A .

The most candid and succinct statement about the causes of migrant
crimes was made by a justice who attributed everything to "booze, women ,
gamb1ing." Whjle the skeptic could counter that these factors probably
Jccount for all, crime, %he available evidence itends to support this ob-

“servation. Foreexample, a defender claims that cheap wine bought and

consumed by migrants to lessen the impatt of their working and living
conditions is the primary contributing cause of criminal offenses com-
mitted by tnem. . The recent stabbingﬁ of 4 migrants involved in a fight
in a camp seem to support his claim.' It is reported that the cause of
the fight was drinking. Equally reliable evidence is the fact that 69
of 150 migrant defendants ir Orleans County were charged with public in%
toxication and 45 of 109 in Steuben County. A significant number of
criminal offenses committed by migrants occurred in or pear three noto-
‘rious unlicensed bars. “One brutal homicide and a number of less violent
assaults occurred in the parking lot of the Brick Wall near Albion.

The next most.conmonlylcjted cause for crime by migrants wag
“women," or more accurately, the scarcity of women. A defender cites
the case of the "resident migrant" who "did his woman in" by slapping

. her because she was "playing around with other men." The district

attorney in the same county pointed out a similar case-which occurred
before .the years of this study. A justfce in Orleans County whose
court is Tocated on Route 104 told the researchers that over the years.
the assault cases in his courts oftén stemmed from fights over women's
attentions. Similarly, he noted the presence of prostitutes.from
Buffalo and Rochester {n or near camps on weekends, which he felt led:

to fights as well as to despair over the toss of paychecks in an evening.
Thé presence of prostitutes is supported by the arrests of 5 young black
women from Buffalo and Rochester. They were charged with robbery after
having been arrested first on the charge of prostitution when white males

“"blew the whistle" on,them. Another example cited by a justice involved
" a migrant woman who collapsed‘in the justice's . house_early on a Moncay

morning. She wa$ bleéding from a puncture wound in her arm and soujht

the arrest of the mangith whom she was 1iving. When brought before the -

Justice, the migrant protested that he had not been with the complainant
dt-all that week ‘end. = Further, he clajmed that when she léft him sha”
had no money bit returned "flush" as a result of having prostituted her-
self. Still another case, in which'd migrant cut another in a fight
over a dancing partner, has already been mentioned. Finally, the homi-

o "sgide at the 3rick Wall was depesed as havin3 resulted from the attention
~paid to 2 woman by another migrant. S %

(
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. Too few arrests for gambling occurred to verify the allevation
that gambling is another cause of migrant crima. Justices who were
¢ also growers claimed that gambling was a common activity on week ends.
- ¢ One justice was highly critical of the careless and reckless attitude
. »2f migrants toward money. when gamblini}///e

Other cases suggest even sadder origins. Two cases were cited in
Chapter I: the “"chicken thief" and the "kerosene thief." In another
case, migrants were charged with burgiary, later reduced to.petit
larceny, when they were caught stealing clothes from a camp store. To
the justice they arqued need. ‘

— - Whether crew chiefs are a contributing cause of crime by migrants
is unknown, but the possibility cannot be dismissed. The unsolved « -
murder of :a crew chief on Route 15, the "Darkie Trail," was noted in
Chapter II. The Steuben County District Attorney speculates that ¢ther
migrants "got even" with him, though the case remains open more than two
years after. Another case related to the reseapchers involved a crew
chief in Steuben County to whom an unhappy migfant owed $80. Apparently
the migrant was dissatisfied with his job ahd with the crew chief. Want-
ing to return to Florida, he bought a "Junk car," stole a 1icense from.
another car in the camp, and drove off in the evening with his wife and
family. Subsequent events are confusing, but the criminal information”
states that the crew chief chased the migrant in his own car loaded with
other migrants, ran the errant migrant off the road, and fired shots into
the migrant's car. The crew chief confessed to that ruch and was ultis”

e mately fined.$100 for reckless andangerment, a misdemeanor. The justice's _

- ~7 Gecision to fine rather than jail the defendant, he claimed, was based on - .

the importance of the crew chief to the grower. The fact that charges of N \\\
» reckless endangerment (felony), possession of a loaded weapon, an
vated assault, at least, could have been brought against the
and were not--is significant. It suggests that the jus

* . grower, considered the crew chief’'s re]atigfhigfthe~_rower more important -
than the 1ife and safety of the mfgrant and- s _family. : .

gra- \
chief-~ . \

-~ The fact that créy chiefs are expected to "contro]™ their crews is
. relevant to this discussion. " The researchers have efther located cases - k4
or have been told of Tnstances where crew chiefs have availed themselves:
- of-Weapons to majntain control. The example of the former.-Bhief in .
rleansy County who was convicted of weapons possession and later accused
of rap€;, is 11lustrative. The exploitation of migrants by -crew chiefs . .
was given as a reason for migrant crime by both justicés and police. One .
justice claims.that only 1 of 5 chiefs 1s ar"good." This could mean qr//

that the “gogd" chief keeps his workers under "control" and/or that he
does hot.exploit his workers. A recent newspaper article suggests inoth
prob]gm.] In August 1970, a 15 year old migrant from :Tampa, F]orida-Si%
~" found "wandering for days in Wayne County [not-far from the counties b
_studied], sleeping 1in abandoned cars and tn woods, with only a suitcase
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—full cf apples for food." The boy, a fifth grader, reportedly was
brought north by a crew chief, known to him only as "Jimmie," who "sneaked
[him] up here."™ After a week's work the boy had not received ary money.

-1

Whether the amount of.blame that f@& ents want to place on crew
chiefs is justified cannot be determined, But the possibility remains.
Assuming chiefs to be a cause, a reason may be.the roles they alay.
They are contractors of the migrant labo¥,<they pay the wa¥es received
from the growers, they are expected to get performmance to satisfy resi-
dents. The nature of theése responsibilities places crew chiefs ‘in a. .
position of authority that necessarily must chafe some migrants. In
.any superordinate-subordinate relationshiv some trouble will octur
including criminal offenses. (The/skeptic might consider the. dence

. of "white collar crime" against Bureaucracies.) . ‘

. Still another possible cause for migrant crimes; particularly :
»assaults, is family problems. In this respect migfants have much 4n
common with persons throughout the society.. Family problems have been
so significant that New York State, for example, established special
- Family Courts in 1962. But what might-also aggravate migrants are the
liying conditions imposed by the ure of their work and .travel. Small,
rowded, uncomfortable housing-for persons who spend long hours in hot
fields must be dissatisfyirg at the very least. Also thepfact tha
relatively few women accompany the men creates problems. *In 1968, 1]
Orleans there were 876 male“and 261 fEma}e migrants, and in Steuben *
Lounty there were 937 m@n and 384 women.' That is, among migrants men

" < outnumbered women more-than 2 to 1 in Steuben County and more than 2 to

. ‘ .

in Orleans County.. Extramarital relations, while not inevitable, are
understandable. Also lack of"facilities for children and lack of child-
care provisions contribute to tension and other problems.
_ incidents of assaults between husband and wife or between lovers
occurred, ofgen enough to mention. One very sad case was related hy a
sympatheti&, though patronfzing, justice whose.docket supported the .
“basic information. , A migrant pressed charges againgt her husband for
assault third after her husband stabbed her with a’knife. (She was. -
bleeding when shé arrived at the justice's house only a short distancCe
from a camp.) The husband admitted the stabbing, which should have
resulted in an aggravated, rather than simple, assault charge, and claimed
his wife was hard to 1ive’with. To support his statement he 1i€ted his
shirt to reveal fairly new lye burns; which, he told the justice, were
received in Virginia on the way to New York State. Yet, when the justice °
asked why they did not split up, the counle quiet]y demurred to the sug-
gestion. Similar cases have ‘already beén cited to suggest the pathos of
these, and other, yprooted families., . oo
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While the justice's statement that the causes of migrant crime .
are 'booze, women, gambling' is both derogatory and cynical, it .
.contains oo much truth. Drinking to relieve the tedium, the pela-
tive Tack of female companionship, and the excitement of gameé\hf.
chance to pass the time may well be the contributing factors in the
number and types @f offenses committed by migrants. The experiences of
servicemen, college students, and others forced to live under semewhat
pathological conditions testify to the universality of the practice of
turning to "booze, women, gambling" to relieve boredom. At this point,
1t can be said only .that these are probably the proximate causes of
crime amorg migrants, and they may continue to be so long ds the working
conditions) remain unchanged, the Yife style of the migrant is main-
‘tatned, agd the residents of the areas in which migrants work hold to
their présent attitudes and practices. - o :

" Release Procedures .

had

¥

Another index of the treatment of migratory famm workers f§btﬂz\“?

manner in which they are heid to answer to the charges brought against
ther. Once a migrant is charged with a criminal dffense and appears
before ,a town or village justice, he may be bailed, released on his
promisé.to réturn,- comnitted to jail, or tried. Whether and how tha
defendint is released, reflects the attitude of the justice, as well
as the justice's knowledge of the farm worker, his crew chief, or his
emp loyer. ’ ‘ ‘ )

b -

Bl
oS

Orleans County

3

« At first the researchers were surprised to find that migrants

charged with misdemeanors and vidlations in Orleans.County were gener-

. ally released pending trial. In Orleans County migrants-were .released

- on recognizance (ROR§~aimost half the time, 49.6%. They were bailed
only about a fifth of ‘the time, 21.5%, and were given.no release almost "
a third of the tife, 28.9%. ,By combarison, non-migrants were released
only about a ‘third\of: the time, 30.1%, bailed in about a quarter of the
cases, 25.2%, and werg not released in.almost half of the es, 44,7%.

. A closer look and diScussions. with jusgdces revealed- the differences

. were based on what should have been immediately obvious: ‘migrants posed
“a problem to authdWties if not released or tried immediately. That is

commonly they could not post bail,. so unless released on recognizance,

they were an expense to be borne by the_county. - Release to the crew

chief or grower generally assured their retirn®te court and insured their

continued employment in the critical harvest. If not reléased, generally
. tha case was disposed of at the time of the défendant's first appearance.

which justices, defendants, and arresting officers seemed to prefer.

 (Whether this is fortuitous for the defendant is examined later, But.
v it is éggghsted that it may mot be.) T ‘”f oo k
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~_The median time of dispositions of cases im the justice courts.was i day, .

.
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Thus, or charges of violations and misdemeanors in the Orleans
justice" courts prima facie m;gganﬁs were treated better than ffon- -
migrants, and ¥ may be so, huf it also implies a more seryile status-
of the migrant. Furt 1t substantianted the evidence that the

migrant is not committing a~grave criminal.act nor is he'to be feared
if free pending trial. . . :

On the other hand, in the Orleans courts
charged with a felony, the rule was no release, whe
high bat1 or/simpiy commitment to jail. Five o 9 migrants
bail, but the bail was so high it could-not be/met. (There are n»
for 4 defendants.) The other 3 defendants wgre denied bail. Non-mi- "
grants were either bailed (5 of 10) or relegsed (4 of 10). (Again there
are no daia on 4 defepdants.) The 4 defendants released were women,

which may Wmply differential treatment. nty 1 non-migrant defendant,
Charged with arsons was not reldased. ] '

.
[

' bail Wa§.

-ficial to the migrant; retease and GeTay

likely. to Qg-ROR'd than in Steuben. The.revgrse was true for release
" on bail, ~ : e . , R .

Steuben County n 11: <" o
In the Steubeﬁ courts examined migrants charged with violations. ~
and misdemeanow®.were ROR'd almost hi often as in Orleans, 28.5% -

vs. 49.6%. Almost 70% of the migrant defendants were not reygasedg but
virtually all were tried at their first appearance in court. (Only half
of*all thne wigrant cases took more than ] day.) Thus, commitment tn
jail pekd1ng trial was uncommon, as was the granting of 'bail. (Only 5 .
of 105, about whom data exist, posted bafl.) . The felony charges brought :
againstimigrants are too few to permit.any generalization. . No bail was ‘
in either the manslaughter orsthe murder case. The.migrant =

aranted g
charged with assault secqn? was bailed. -

b3

-Among non<migrant defendants whose cases were found in the Steuben » -.
Justice dockets another pattern for release existed. AMost half, 55 of . ..
109, were not released, but the medfan length of . tinie any. case: took again - )
was 1 day, A third were bailed, and only 15.6% weré ROR'd.” 'In‘the only. -- -
felony charg2 brought against a non-migrant, a cthargeé -of ‘burglary third, T
et at $5,000. = A e ' e -

It is necessary to“interpret these data to determine their signifi-
cance. Mi‘rantswgenerally-Were not required to post bail. They were
either tripd immediately or were released to.return at a later date,
often‘a week. This may reflect the lower economic status, lack of fear ~
of migrants, and desire to return them to work. * While“generally beme-
might be more advantageods. .
This suggestion is examined in more detail later. - e
. ¢, . K
The treatment of nom=migrants in the justice courts différs . o
somewhat in‘the countfies studied, _In both counties the non-migrant . /
was not reieased in about half the- cases, but'in Orleans he was more o

» : " . |
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The few cases invalving a felony suggest the migrant would ndt be |
released. However, the charges are those considered serious: in Orleans
they were manslaughter, escape, rape, aggravated assaults, ang,burdlany,
while in Steuben they Were mans]aughter, murder and aggravated assautt.
The refusal to release except on heavy-bail, which {s tantamount.te-no
release may well be justified by the charge, though*it is still possible
that the more afflient defendart wou1d,556f§lea§ed. The high bail, ’
$5,000 in & manslauahter case ‘n Orledns—County involving a migrant de-'
fendant, may be éxcessive. Howeyer, the same bail was required of a nen-
migrant charged with burglary third, which 1s even more egregious. The
fact that the defendant was black may be significant. Thus, the release
procecure itself may represent a type of punishment. -

7
o

Pl »

The Disposition of Charges in. the Courts ' A

! e - "
, The types of dispositions that ocqyr'fh°just1ce courts have already
been discussed, supra page  of Chaper I1I. The two primary. categories
are“convictions 5ng withdrawals/dtSmissals. Convictions:include commit-_. .
ment to a pehal or quasispe
feiture, or conditipnal
missals are classif
(by & judge, an
"ful offender

“institution, fine, probation, bail for-
unconditional discharges. Withdrawals/dis-
here as acquittal (by a jury), withdrawn/d#émissed,
resting officer, presecutbr, or complainant), and youth-
e non-recorded conviction).. T
The majority of cases in’the justice courts of both Orleans ard « |
" ‘Steuben- Counties were disposed of by quilty pleas. The incidénce of.

—~~ pleas in minor_ offenses was roughly 20% higher among migrants than

among non-migrants. <In Orleans County over 70% of thedisposttions of |

migrant cases (misdemeanors and violatjons) resulted from pleas, while -

_ among non-m¥grants the percentage was_just over half. In the Steuben -
County justice courts 93% of the migrant defendants cZarged with minor
offenses p]gaggd guilty, while less, thah 75% of "the non-migrants pleaded.

ceo Quilty.. et . ., e '

In -a sense,. this is the way."it spozed to be."  Jury trials were
virtually non-existent. Even bench,trials were infrequent. This seems
to stem from the weak self concept,of the .migrant who, when arrested,
"knows" that he has dféne™something "wrong" and wants to-"get it over with."
Among non-migrants there s a 20% greater tendency to plead not guilty
and force the justi o/rule. It is not unlikely that these defendants
have considered the pos¢ibility of the charge being reduced or dropoed.
Refusal to plead does tertd to'work for the defendant, though not always.
In a recent case.a justice 1mposed 2 heavy ($500) fine on & white youth
whq appeared to the justice to be unrepentédnt 'about $leeping on an

American flag. The justice seems ,jto have demonstrated the same attitudes
toward migrants. T ' ‘ . ! N
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‘ oisposit1ons in Orleans Cgunty ) S .
\\\‘ . 0‘
In the Orleans Countj just1ce courts the dispositions of ¢ases s
were heavily on the.side of convictions. .’ "(See' Tables III and IV on |
‘the following pages.) Overall, in the years of_the study and counting - . v
only “final dispositions, the convjction rate was 83.8%. _An’even higher- o
rate existed in migrant cases--g7,%%. (The rate for non-migrants was \\\\~fﬁ ) }
_ still high 4t'78.2%.) This percentage was noticeahﬂ¥~1nf1uenced by ;
- the virtual.certainty.of conviction .im violations. The conviction rate L
was 97.7% tor migrant defendants. It.was still high for non-migrants, -
at 88.4%. The, conviction rates for migrants and non-migrants in mis-
demeanor cases follow the same pattern as for violat1ons (77.6% vs. 69. 1%)

Differences o curred between m1qrants and non migrants in felany
cases. Of 3 migrakt deferidants charged with felonies, ahd about waom . *
data are available wply 4 were convicted. In a1] the withdrawals and - .

_ dismissals, 5 cases, the defendants had counsel. Thig may explain the j
difference, but other. factors might be considered. For example, 1 case |
was d1soosed of by a youthful offender treatment, meaning the conviction | =
never goes on the racord (unless the defendant is convicted again and’

* the court desires to resurrect the previous charge) and is available
only to youtns who' are at least 17 and not yet 19 years of age. Andther
case involved the previqusly mentioned rape of a“12 yeatr old girl by a
crew chief, who, it is claimed, biackmailed witnesses into not testifying
against him. Another charge was dismissed by the court on the defendant’
pleading quilty to a second charge of vetit larceny. (However, the'
conviction for pedyjt larceny carried the maximum one year benalty and
may represent the justice's attitude toward the plea megotiation .on the

- €irst charge.)” Two acquittals of manslaughter charges appear to' have

,réesulted from the inability of the prosecutor, but he offered other
reasons. ~His reasons were that the incidents occurred iM or near camps
and in p/Zh cases witnesses were migrants who would not testify. It

could thaf, the juries, made up of local ‘residents, perceived the cases

as i §¥%ble  problems with migrants. (As one person said, "just a couple.

acks cutting themselves up." This remains only speculation, since

we cannot go behind the legal protections shielding JUry deliberations

«from public scrutiny. -

LR

—

The conviction ;ate among non-migrants charged with felonies wos
67%. Two'of 3 whose cases were tried were convicted. One defendant
was convicted of arson and the other was convicted on all 32 counts of
forgery. ~ The dismissal involved a burglary, Six cases never went to
trial, ‘having been no-billed by the grand jury. For some-inexplicable
reason, the dispositions of charges againgt 4 non-migrant defendants
cannot be found. A pernlexed and embarrassed clerk was gven more dis-
turbed then the researchers. ,

%
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‘ TABLE III K
DISPCSITTON OF MIGRANT CASES - SELECTED ORLEANS COUNTY COURTS - 1966, 1969
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. TABLE IV

DISPPSITION OF NON-MIGRANT CASES - SELECTED ORLEANS COUNTY COiRTS, 1968, 1969
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Dispositions in Steuben County

Again, as in Orleans County, most defendants in the justice courts
were convicted., {See Tables V and VI .on the following pages.) Counting
only final dispositions, 86.4% of t ‘migrant and non-migrant defendants
were convicted. The conviction raté for migrants was 93.1%, and in
violations.cases the astonishing convictions of 60 of 6] migrant defen-
dants was recorded. The 92.1% conviction rate in misdemeanor cases,
while lower, is sti1l uncomfortably high. Of the 2 felony cases finally
disposed in the Steuben courts, 1 defendant was convicted and the other's

case was dismissed. . _
" The overall conviction rate for non-migrants in these s?ﬁg courts
was almost 15% lower than for migrant defendants. In violations cases
only 80.6% of the non-migrant defendants were convicted, comparec with
98.4% of the migrants. The proportion of convictions in misdemeanor
cases sas roughly comparable: non-migrants were convicted in 77.4% of
thg,féses while migrants were convicted in 92.1% of the cases. No com-
parison can be drawn for felonies because there were no non-migrant
felony cases finally disposed. . ’

A breakdown of convictions shows that both migrants and non-migrants
were most often convicted of committing violatians, though migrants were
more likely to be convicted of public intoxication and disorderly conduct,
Tn that order. Non-migrant defendants were more Tikely to be charyed with
disorderly conduct than migrants (20 vs. 15 cases) but less 1likely to be
convieted (6 out of 20 cases vs. 14 out of 15 cases). Non-migrants were .
less 1ikely to be charged with public intoxication than migrants (14 cases
vs. 45 cases) and only a 1ittléfless 1ikely-to be convicted (1 out of 14
vs. 0 out ofsd5). y

were more likely to be charged with assault third than were non-migrants
(45% vs. 15% of the cases}, buf somewhat less dikely to be charged with
petit larceny (11% vs. W%). The biggest difference wds in the ca’egory
labelled "miscellaneous." Migrants were not usually charged with issuing
bad checks, resisting arrest, or liquor law viotation. More bften. the
"miscellaneous” including menacing, possessiomof stolen property and
narcotics possession. The conviction rate was virtually the same--
approximately 60%. As indicated, the absence of final dispositions of
non-migrant felony cases rules out comparisons with the migrant -felony
dispositionrs.” A conviction was obtained in a manslaughter case, and an
assault with a deadly weanon charge was dismissed after the grand jury
failed to draw up an indictment. ’

Generally, then, 1A\both counties it is obvious that the migrant
defendant was more likely than the non-migrant defendant to be charged
with a violation and more likely to be convicted. He was less likaly to
be charged with a misdemeanor, but, again, more 1ikely to be convicted:
None of the defendants had much chance of having the charges withdrawn
or dismissed. ’

The differences in méig%meanor cases were more noiiceable. Migrants
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TABLE V

OISPOSITION OF MIGRANT CASES - SELECTED STEUBEN COUNTY COURTS - 196¢, 1969
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TABLE VI

LY

DISCASITION OF NON-MIGRANT %ASES - SELECTED STEUBEN COUNTY COURTS - 1968, 1969
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Types of Dispositions in Orleans County '

In the Orleans County courts less than half of the migrants were
led (50 of 128), almost a third paid fines (40 of 128), and approx- . .
¥nately another fifth (29 of 128) forfeited bail or were given uncon- ' '
* /ditional discharges. Non-migrants were most often fined (36 of 79).

/ In descending order the convictions were: 3jail, conditional discharge,
unconditional charge, bajl forfeiture, and probatien.

dail Sentences .
. "
The average jail sentence for migrant misdemeanants and migrants '
-convicted of violations was approximately 43 days, but the median was
15 days, which reflects the tendendy, to impgse the maximum for violations
" under the enal Law.' Mos’t of the sentences ‘were for public intoxication.
There is 19ttTe or no noticeable pattern among the individual justice
courts in imposing jail sentences, except for public intoxicatfon. How-
ever, the village courts, which had-over '60% of the .migrant cases, tended
to jaiV migrants. for the maximum 15 days. The.other, smaller concen-

tratiop of cases uas-in a justice court less than a mile from a large™

camp. The median jail sentence. tended :to be double that of the village -
-courts. The difference seem to be exnlained by the types of charges

rather than by the differences in the attitudes of the justices. ‘The
towp<céurts had proportionately more assault thirds, and the village courts

" had morg public intoxication cases. .-

" The few felony cases in the justice courts bhowed a median sentence
v . of 1 year, 'which cannot be considered-harsh forsthe offenses. This seems
to'reflect the reduction from the more serjous orjginal charge and the .
' willingness of the defendants to plead. There was no difference between..
® " jury and bench trials in terms of the lemgth of sentences. The only
jury-pria} resulted in a reduced charge and a year Sentence, which was
. the same disposition-as in bench trials. The longest jail sentence, 3
years, occurred ip the case of the young Puerto Rican who pleaded to

escave second despite the defender's encourageﬂent‘to‘fight the charge.

» . The mean and median jail sentences for,non-migrants were approxi-
" o0 mately the same as the median foy migrants, but almost a third less than
" the mean sentence for migrants (16.4 days mean for non-migrants vs. 42.8
days mean for pigrants). That is, not only were migrants more often
jaiTed but in individual cases, they were sentenced to longer jail terms ¢
than were non-migrants. This result seems to have been based on the
. fact that, the chardes were reduced from felonies, mostly aggravated
assaults, to misdemeanors, mostly, assault thirds. It also suggests
- that, though the charges were reduced, the migrant defendants were being
. punishéd. for the violence of theéir a tions rather than for the specific
offense to which they pleaded quiltyX\ The only -non-migrant jatled on a
felony conviction (arson) was -a.26 yeaf old'white who was sént to Attica
Prison, Thus, no valid comparisons between migrants and non-migrants can
" be drawn. . . . B
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Fires
* #As noted, approximately a third of the migrants convicted were
. fined. The median fine imposed on migrants was $25.00, though ;he
“mean was a-substantially higher $86.25. The latter reflects $260
.fines imposed on 3 persons who are called migrants under an extendeéd
definition and who managed an unlicensed tavern. The defendantg, how~
ever, did not, pay the fines, preferring to serve 180 day jail sentences
instéad. The median of 525.00, while appearing to be inconsequential,
is seyere in the case of migrants. In 1967 nattionally migrants—were
paid an average of only $10.35 a day or $51.75 a week, out of which
housing (typigally between $15 and $25 per week, and sometimes up to
$40), food, and clothing must be paid. The median fine, then, rep-
resented approximately a day and a half wages for the migrant. By
comparison, almost half of the non-migrants were fined, and the median
was lower—than for migrants ($22.50).

Other SeAkences

L

Bail\forfeiture and unconditional discharges were the next most
frequent dispositions of charged brought against migrants in the justice
courts. 1In 1968 and 1969 13 of 150 migrant defendants posted bail and

- later did not appear, thus forfeiting it. Again, this may reflect an
attitude of migrants that arrest is tantamount to quilt and the payment
of the bail was the sentence. Non-appearance is an automatic conviction
in minor cases which do not Justify issuance of a warrant. Migrants
may perceive the first apvearance and posting of bail as the trial.

Nineteen of 128 convictions resulted in unconditional discharges
(suspended sentences): The significance of this disposition is urknown.

" The implication is that the migrant in the fields is better than the
migrant in jail whethér on the original sentence or because of inability

" to pay ¥ fine. Actually, the paucity of cases renders any conclusions

_about bail forfeiture and unconditional discharges suspect.

. " For non-migrants the percentages of bail forfeitures (7 of 79) and
unconditional discharges (9 of 79] were roughly cgmparable to those for
migrants. A bigger difference was evident in t of probation. No
migrarfts were placed on probation, while 5 of 79 ndn-migrants were. But

- this is not a particula®ly significant set of statistics and it wculd be
difficult to supervise migrants serving probation. :

While the number of non-migrants given conditional discharges is
small, almost twice as many of the non-migrants (13% vs. 7%) were given
conditional discharges then migrants. The reasons for the differences
vary so much ‘that no single explanation will suffice. Conditional dis-
charges were most frequently granted migrants in public intoxication
cases ("refrain from all drinking for one year," "get out of the state,”
"peport to the court for 60 consecutive court nights"). The anticipated
result was that the defendant would make himself scarce in the future.

- /
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In cases involving nonmigrant defendants conditjonal'd1schérg s tended
\\more often to be: stay away from wife's Friends etc.) apartmant," “make
 “restitution,” or “"stay put of further trouble." -

v . B
‘\\\\\\ Types of Dispositions in Steuben County |

Unlike Orleans County, the migrant defendants in the justice courts
of Steuben County were more likely to be fined than jailed if convicted.
Almost a third of the migrant. defendants were fined, while less than
a quarter were jailed. Approximately a quarter were given uncondi tional
A discharges, followed by conditional discharges (16%), probation (1), and.
*~ _ bail forfeitures (1%), :

Non-migrant defendants, as well, were treated somewhat d1#ferent1y .
by the Steuben justices, exceot for‘fines, which also ranked first among
the types of dispositions. Ovér half of the non-migrant defendants were
fided, almost 20% were q1venééond1tiona] discharges, followed by jail
and bail forfeiture (8.6% each), unconditional discharges, and probation.
While the migrant defendant in Steuben County .appé€ars to be better off
than the migrant in Orleans County, he is jailed almost three times as
often as the non=migrant in Steuben County.

- -

Jail Sentences \ |
—\\\ﬁ On the average, the migrant defendant, if jailed, served 25.7 days, |
though the median was 12.5 days. This includes both violations and mis-- ‘i
demeanors. No data exist for felony dispositions. (His counterpart, the |
non-migrant fared just about as well. If jailed, he served a median of . |
15 days.) Thus, the migrant tends to serve almost.the maximum time |
allowed under the Penal Law for violations. On the other hand, the 12.5
day median is a short sentence for misdemeanors. However, it remains . |
that any jail sentence works a hardship on migtrants that may not be so
serious to the non-migrant. While in jail the migrant defendant will
not be paid, which.is his only reason for traveling north. The non-
migrant defendant may also lese pay, but not necessarily. Employers :
have been known to help employees, and the defepdant's family can at
times receive welfare checks while the defengant was in jail. The migrant
defendant's family would be less 1ikely to yeceive the same benefits.

¢ Fines

Most of the migrants (32 of 94) and non-migrants (40 of 70) were. fined.
The median fine imposed on migrant defendants was $18.75,.approximately 40%
of their estimated weekly pay, which is a significant punishment, but sti11
preferable to jail. (It is interesting that jail sentences were less often
imposed here than in Orleans County, where great opposition to paying for
unwanted "quests" was so often expressed.) Non-migrant defendants were
fined a mecian of $25.00. By comparison then not only was the migrant de-
fendant more 1ikely to be fined in Steuben County than in Orleans, he was
more 1ikely to be fined less (318.75 vs. $25.00). Also the fines for non-

o




1 » greater the chance-of, @ favorable disposition. [In the Rochester City
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migrants were higher in Steuben County than in Orleans ($25.00 vs. $22.50) \
anc¢ by comparison, higher for non-migrants than for migrants. Thus, of

the counties, Steuben justices tbnde{ to impose fines. that were less pre-

judictat toward migrant defendants.~ . o

;

s *

Other Sentences ’ !

N B ¥
More migrant defendants in the Steuben County justicé\courts were
given unconditional discharges than in Orleans County (25% vs. 15%), -
- more were given conditioral discharges (16% vs. 11%), and the percentages
for probation were virtually the samé (1% vs. 0%). The percentages of -
batl forfeitures wére significantly nigher in Orleans County (almost 9 -
times as many as in Steuben), but this reflects the gredter tendency to
"bail defendants in Orleans than in Steuben. Orleans justices tand more ’—\\\‘
aften to grant bail (21.5% vs. 4.8% in Steuben), which goes far to
. explain the difference. It does not explain away thé difference en- '
tirely, however, and no reason’ can be given. ) . W
. 7 L4 Y -

As indicated, the Steuben justices téhded most:often to.fine non- 1
migrants (almost 60% of the cases), followed by condi tional .discharges, -
ich were a distant second (18.6%). The percentages for the remaining
dispositions wepe fairly consistent. Notficeable was the reluctance to
jail any‘¢efend2ﬁts. : ‘ . -

¢

"~ Joo few felony cases were found tol permit a satisfactory discussion -.

or generalization about sentepces of‘ grants versus_non-migrants. . Y
v e . . : . \ " :, M v »
Léngth of Time of Dispositjons in Orleans County L c
T . SR o . . } N Vv o R "‘;‘
Another fndéx of the trea of migrants, indeed any defefidants,’ '~4 """,

is the days that the court takes %o dispose of a case. This does not ) \*\\\\\~q;
necessarily represent the number/of days the defendant is held in cus- kf' ;

fody from-arrest to final dispogition, however. We have already examin?nr‘“ oo

.~ release procedures, which showy that most migrants 'did ,not.remain in ja 10‘ R

pending trial. Instead the d sposition fimes actually represent the _ , oo
amount of jnconvenience and suspense that a defendant may e_xoeriepce,1 .- o
though,, in fact, the dispos{ ion time {from first appearance to final o

]Delay'may also work to t e'aanntage of a defendant. One of the re-
searchers in another study reported that "the longer a case takes, the

Court] retained counse}/ took the longest time per case, 65 days, and had

the highest dismissal-frate of any ‘counsel, At the other extreme, defen- .
“dants without cdunsels,.particularly public intoxication .defendants, had: R

the charges against kfhem disposed of in only 2 days, and 80% were con- )
victed...Yet, the law of diminishing returns seems to be operative: ' . N

between these time extremes there {s an optimal point beyond which
additional time 4s dispronortionate to the success of-the disposition."
Mahood, "Deferding the Poor...," p. 129. '
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disposition} may reflect the defendant's time in custody. Obviouslé, if

1n custody, the lonaer it takes to dispose of the case, the longer the
defendant lanquishes in jail. The recent escape of 24 prisoners .from
the MoFroe County Penitentiary highlights the problem for many defen-
dants.' Held in custody, unable to work, be with friends, raise bail,
retain a lawyer, or obtain evidence pr witnesses on his behalf, the
defendant who remains in pre-trial custody suffers considerably recdypd-
iess of the outcome of the case. The anticipation and aporehension may
be so great that defendants will go ta extremes to gain their re]éases.2
For most of the defendants in the justice cqurts in Orleans County
pre-trial qustody was short or unknown. Cases involving migrants charged
with miror B¥fenses took a median of 1 day suggesting an almost excessive
concern for dispatch of cases, though such speed may work in the migrant's
favor. That is_migrants can return to.wbrk more quickly than if there
were delay.. The mean of 15.7 days suggests some cases were not so promptly
disposed of, and that' convictions were common. Generally, the longer the
disposition, the more 1likely the ‘defendant had been released on bail or
on 7*s recognizance. . By comparison,* minor cases involving non-migrants
were disposed of in a median time of 17.5 days. Again, most of these de-
fendants had been released on bail or recogni zance.

r

One fact that does not clearly emerge from these data is the humber
of, cases disposed of in one day, which faAvolved public intoxication and
overnight commitment. Not uncormonly*migrants and non-migrants who were
arrested for public'intoxication were held overnight on the grounds that
they are incapable of comprehending the charges or the rights they enjoy,
such as counsel. The result is that occasfonally the overnight commnit--
ment serves as the sentence, though ore often fifteen more days, the
maximum under the law, are imposed ofi £he miscreant. The more affluent
intoxicated defendant, despite hjs incomprehensibility, may be encouraged
to’'call his wife, friend, or lawyer, if he himself forgets to.do so.
Usually it is only ‘the obstreperous non-migrant defendant (or, as a jus-

}ice suggested, a "big shot" from out of town) who is committed overnight.

Felony cases, understandably, took longer, because indictments were
drawn, delays were sought, juries were selected, and opposing arguments
were made at trial. Typicallys bails were set fairly high, resulting
in commitment for the less affluent, particularly the migrant defendant.

~ The median time for disposition of the felonies was 85 days, though the

mean was only 68 days. For non-migrants, even fewer cases ;the median
was 55 days. Rather ironically, only 4 of 9 migrants We(gféonvicted
while 2 of 3 non-migrants were convicted. The reader should recall that
a factor operating in favor of the migrants was,th<f§hability of prose-

cstors to obtain witnesses to testify.

"Rochester (New York) Times-Unioh, Auqust 11, 1970.

Zrime, Auaust 17, 1970, pp. 8, 9, reports the gruesome details of a break

. by defendants who were Standing trial and took hostages including the tria

Judre,  The deaths ofvthe defeﬁdantQ, their 2%et%ors, and the judge have '
amousec great aublic concern gbout the conduct of future trisls and ore-

foad w1 - ¢ b

TiAe custody, , :
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Leaigth of Time of Dispositions in Steuben County

As noted, denerally the length of t1me£3§2§sé taKgé, up to a ooint;}/a”‘f:_kf
the bitter the defendant's chances are for &favprable disposition. On

the other hand, it seems that for migrants, the less time taken from
work the better. Loss of time from work means loss of pay, confinement,
. and contact with feared authorities. In the Steuben County justice
courts in 1968 and 1969 cases involving migrant defendants took a median
of.1 day. - (The mean was only 1.9 days.) Moreoiéﬁ, only 4.8% of the de-
fendants were not released pending trial. Most igrant defendants, 67%,
Zpre tried at first appearance. The inconveniences attending arpést,

.. custody, 1n jail or bail, adjournment, jury selection, etc., that may

attend:a criminal trial simply did not occur. J

The problem with this seemingly satisfactory arrangemgnt, obvioysly,
1s that aliost 9 out of 10 migrants were convicted. _From al} the evidence
the dispatch with which cases were handled was achieved by mepns of a
minimum of legal protections that should cloak the defendant in a4 crimi-
nal trial. The consgffutional rights guaranteed every defendant in a
crimipal trial appdar to exist as they are convenient to the courts.
Whether justice is done does not seem to be the issue in these trials, as
far as.can be determined. - 4 ‘

This interpretation is supported by the 24 non-migrant cases which
extended beyend what would a week's adjournment to the next court
session. The median length of.time for disposal of these cases, almost
80% of which were misdemeanors rather than violations, was 80 days.
Further, 10 of these cases (42%) resulted in withdrawal or dismissal.
This conviction rate of 58% is 20% lower than the overall rate for non- :
migrants and almost 30% lower than the overall rate for igrants. On the
" basis of these data-we find that the longer the case to » the gredter
the chance for a favorable disposition; an opportunity, generally not
offered a migrant. . . S

. The only felony case for which the disposition time is known (other
than extradition) took 73 days. The indictment was dismissed on the N
counsel's motion. Again, it can be arqued that where the constitutional ,
protections are afforded a defendant in a criminal trial including counsel
the chances for a favorable disposition are increased. Here, atypically,
counsel was retained by a migrant (¥some black "women got money together")
and was able to win his case. '

° Counsel .
The Extent of Counsel fn the Orleans County Courts

Representation by counsel-in the-justice courts was extremely uﬁ:"‘
common despite the statutory requilrements. One reason seems to be the
justices' belief that counsel is n quired, though the dockets are
. Written in such a way that justices ritualistically read the defendant

-
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his richts regarding counsel. In practically all the dockets examined
(where the justice extended himself to write anything) defendants an-
swered they did not want counsel. One time the researcher could not
help but notice a defendant's "Ves: VYe$!" when asked-if he wanted
counsel, which this unustal justice dutifully recorded. The 20 year

old blatk non-migrant was subsequently represented by the public defen-«
der in one of his rare misdemsanor Case appearances. .

Because justices werese inconsistent in wrecqrding whether tne de-
fendants sought counsel, it is difficult to generalize about the failure .
of justices to adiere to the statutory requirement. The best that can
be said is that in both counties mgst justices did advise the defendants
of their rights, though the typically monotonous reading must have had
as little meaning to the defendants as it did to the researchers.

In one village court at least 4 of 41 migrant defendants, ail but
1 of whom were charged with vialations, asked for counsel. None was

' vepresented. In a town caurt 4 of 21 migrant defendants :sought counsel

and received none. All were charged with misdemeanors, the maximum
sentence for which was a year in jail, barring the except1ona] pase pe
where a sentence could.-be as much as 3 years. In the remaining justice
courts either the defendants did not request counsel or nothing was
written down by the justices. The researchers are strongly tempted to
draw inferences about the condutt of the justices who did notgmssure s .-
reoresentation to defendants who asked for it, but chnot without more
evidence. -
Of the 150 migrants charged with criminal offengggtin the Orteans
County courts studied, only 10 had counsel. The percentage of defen-
dants charged with misdemeanors and violations who were represented

"was a miniscule 1.5%, meaning only 2 defendants had counsel. The over-

all percentage of non-migrants with counsel was only slightly higher

at 11.9%, but it was 21.9% forunisdemeanors and violations.

In f®lony cases, the representation of migrants-by counsel was
significantly higher. Eight of 12 defendants were represented by the
public defender or assigned counsel. Greater representation is explained |
by the fact that the County Court Judge, unlike town and village Justices,
was careful to make assignments.

' R 1

Only. 2 of 13 non-migrant defendants charged with felonies had
counsel, and both were represgnted by the same retained counse}. How-
ever, 6 were released w1t22%£gtria1 when their cases were no-billed by

ontaining the dispositions of cases involving
3 non-migrants could notSbé located in the County Court Clerk's office
and the other defendant's case was tdken to Family Court where it is
closed to pub]ic examination. ,
. Y

~

108 .



-08-

The extent of representation of a11 defendants charged with mis-
demeanors and violations in the Orleans County courts studied seems
low, but no comparable court studies are avaflable. The only cumpara-
tive data are fromfthe Rochester City Court, which handles similar

. cases, and 14% of the defendants (more than twice as many as here) had
counsel. '

The, Extent of Counsel in the Steuben County Cburts

~ Again, inconsistency of recording data on the number of defendants

requesting counsel was eviaent. “Some justices seemed quite copcerned

about reccrding whether the defendant sought counsel, while others

were unconcerned about that as well as about other matters. In the

?dockets examined all instances of representation by counsel were wither
recorded or clues led the researchers to ask the justice. As far as

- can be determined, the data here are accurate. . b

The rate of appearancé of counsel was roughly comparable to that
of Orleans County. Of 109 migrant defengants 6 were represented. (In
Orleans 10 of 150 were represented, or 5.5% in ‘Steuben vs. 6% in Orleans.)
The differences*in the rates of counsel .for misdemeanors and violations
between Steuben County and Orleans were equally negligible (3.8% vs. 1.5%).
The nercentage of migrant defendams charged with felonies and represented
By counsel in Steuben County was identical to that-in Orleans County, 67%.

The percektage of non-migrants represented.in the Steuben courts
was also comparable to that in Orleans. Of 112 non-migrant defencants (
10 were represented .(9.8%), while in Orl®ans it was 14 of 117 (11.5%).

The only non-migrant defendant charged with felony in a justice court

?.and later tried in the county court was represented by assigned counsel.

- In both counties, then, using comparable data clearly there was a
§ difference between migrant and non-migrant, defendants in terms of repre-
sentation by counsel. The sad tale is that in each county very few . ¢
migrants charged with minor offenses were represented. Almost twice
as many non-migrants charged with similar offenses and brought. before
the same justices were represented by counsel. The only bright soot
in this, otherwise dark picture is the fact that figrant defendants
charged wjth felonies were generally represented. The reason seems to
be greater>adherence by county court judges to the administrative:
ruling by th%s?ourth Judicial Department, supra page 45 Chapter III. -
. The next fac®O® to consider is the gatisfaction that counsel gave to <¢
their clients “charged with crime in the justice courts. .

“Tounsel's Record in Orleans County

tiveness--the ability to "wit\' Thus measured, counsel for migrants
were not as effective as. might desired, gaining withdrawals or dis- -
missals in 5 of 10 cases. In migﬁegsanors 1 of 2, was dismissed.

The significance of ¢ qgijl is often measured in terms of effac-
i
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The dismissal occurred in an assault third charge, which not uncommonly
will be withdrawn later by a calmer spouse, ne&ighbor, or friend, whc has
had time to recongider. 'In felonies, counsel for migrants won 4 af 8.
In all but 1 of these-cases the appointed public defender represented

the migrant defendants.

The other migrant was represented by assigned

. counsel. .

Thesg records of sukcess do nc* suégest noticeable effectiveness,

but the records for counspl for non-migrants indicate no better success, gain-
i¢sals in only & or 12 'misdemeanor cases_in.the justice

ing withdrawals or dis

courts, though the same lawyer was able to win 1 of & felony cases he °
handled. Overall, defending non-migrants co%;sel werg stccessful in only
5 of 14. case¥. Thys, the public defender who represented all migrant
defendants had a 5¢% dismis%al rate. Counsel for non-migrants including
this same defender who represented 5 of 12 defendants, gained dismissals
in 35.7% of the minor cases. ‘

The skeptical reader may challenge the researchers' measures of
subcess and the seeming {dealism in failing to_recognize the signifi-
cance of otiated bleas. That is, a measure of success according
to some obsérvers of criminal law, is the ability to counsel to
satisfy his client or at least to gain a reduction of the charge in |
return for a guilty plea. The more charitable refer to this plea
bargaining as inevitable and useful. Opponents condemn this practice
as a "cop out.” The researchers tend toward the latter position. -
This is.based on an e?rlier study of counsel for indigents in the
Rochester City Court. ¢90uhse1, retained and public defenders, were
considerably more succeSsful in obtaining dismissals of the charges
against their clients. While the oyerall conviction rate in City
Court was- 68%, retained counsel gafned withdrawals or dismissals in
65% of their cases. The public defender program, employing 2 defenders
part-time, just shaded by "the record of retained counsel, gained with-
drawals and dismissals in 61% of the cases represented. This may not

.be common to all defenders, and indeed jt was argued that the deferders

ly suggest that plea bar-
a guilty plea, does not

in Rochester wexd uncommon, but it does
aining, the: “tion of charges i@ return f
have to be the s¥andard: for effectiveness.

. Plea bargaining fs an important function that counsel can perform,
e§pécla11y those representing indigents and other defendants who may
have previous convictions, but the result is still a conviction. So
long as the adversary system is adhered'to, it seems that counsel should
prepare to "win," not accept the reduction and plea as the norm but even

. accepting plea bargaining, we can examine the work of, counsel. Wbere’

migrants were charged with committing felonies, the defender and as$igned
counsel obtained acquittals in 3 cases. In none of these, it must be ~
noted, did the prosecuGér obtain witnesses to corroborate the charges.

-

3 kY
IMahood, “"Defending the Pgor..., p. 145, .
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-, sin the other(successFu1 case the defender obtained a Youthful Offender
* disposition for a young migrant ctiarged with burglary third, (And the .
reader might recall the criticism of this disposition by an attorney
«  that was cited earlier.). In the remaining cases, the defender can be
; considgﬁed-suqcegsful-i plea bargaining s accepted as the measure.
Cne migrant chérggé?With buratary third had the charge reduced to petit
- Yarceny, a misdemeahor, but the defendant received the maximum penalty,
a year in jail. A charge of weapon possession was reduced to a misde-
meanor, but the defendant received the maximum penalty, a year fn jail.
A charge of weapon possession was reduch;to a misdemeanor, and again_
the maximum jail sentence was imposed. 'Jn the remafning 2 cases, bath -
of which were assaults, 1 was reduced_to assault second for which a rel-
atively light 1 year jail sentence was™imoosed and the other was reduced
-from assault second to assault third and a 32 day jail sentence was
imposed. Thus, for the most part the reduction of charges, the success-
ful aspect of bargaining, was achieved,’but the sentences s$i11 rof lected
the severity of the origina]~charge.

Comparing cases involving non-migrants, we find that in 4 of 12 mis-
demeanor cases counsel gained dismissals.and withdrawals. Three of the 4
cases were handled by the defender. Two cases were Y0'd, and a petit
larceny charge was dismissed. The other dismissal occurred in a case
involving alleged patronization of a prostitute. The remaining charges
were all reductions and guilty pleas. In felony cases, as has been stated
counsel was successful in 1 of the 2 cases he defended and- the conviction
resulted from plea negotiation. On the basis-of plea negotiation counsel
were successful-in all but 3 cases, a petit larceny conviction, a violation
of probation conviction, and a criminal mischief conviction. In tergs of

. plea negotiation, then, counsel were successful in 9 of 14 cases. In the
more absolute terms preferred by the researchers the record was'5 of 14,
35.7%. S g

”
) A

e L : '
Counse]'é’Recbrd in the Steuben County Courts ’
Throughout, the importance of counsel has been stressed, and the
reason given was that counsel offer to a defendant both an ally and exper-
tise. It is particularly important to the generally {nexperfenced, un-
pducated, poor migrant who enters coyrt suspicious and guarded in the
" ‘face of duthority and who lacks the strong self-concept necessary to a
minimum defénse. Counsel Should be his mirror-image: experienced, edu-
cated, assyred, The very presence of counsel alone should be a comfort.
Whether, in fact, such comfort is derived from counsel depends upon coun-
sel’s ability to gain dismissals. Our measure of success, we repeat, is
withdrawal/dismissal, not simply reduction of the charge or youthful of-
fender, where possible. On this basis what is the record of counsel in
Steuben County? y : . ’ »

.

Counsel, all assigned, represented 4 migrant defendants charged with
minor offenses. In gnly 1 case was counsel successful by the absolute
standards preferred. In tQ?t case counsel secured a reduction of tne
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" charge fyom criminal /ossession to petit larceny and was successful in
gaining @ dismissal- q; his motton. In the remaining cases, assault third,
petit rceny, andﬁpgssecsion of a dangerous weapon (misdemeanor) . the.
defendants wene convicted and jailed. However, using plea barqaining
as t standard,.cbhnse] were successful in all 4 cases. Aﬂ] were reduced
from/felonies, Aihe most unusual case fnvolved a charge of mans]aughter A
in the fifst degree which vas rekuced to assault in the third deqree. -

. The' attornev c]a1me$ the defendant "did his wdman in" bv "slapping her
arpund." Death was, attributed to a subdural hematoba, but the defender

.aygued that, 1t‘coulﬁ have been prevented by prompt med1ca1 attention.

" The disagreemént is supposed to have resulted. from the fact that the

oman had believed the-defendant t6 be a "good man" on the basis of the

testimony of “the defendant’s emp]oyer However, the defendant was_sen-

‘tenced - to time served ($pent in pre-trial custody)

Two of 3 migrant defendants charged with fe]onies were represented
by counsel,-and counsel was successfuT 1n 1 case, managing to quash an
indictment which charged assault se g (with a weapong This was the
atypical case, in which a migrant, w th he]p, retained counsel. The .
assigned counse] wassnot so successful, as his client.was sentenced to
5 years on a reduced charge of mans]aughte 'second On the basis of plea
bargaining both counsel were successful~-bdth ¢ases were reducéd. If
types of counsel are compared, retained co nsel was more successful,
whichever standard is used. But both lawyers have served as assigned
counsel, and the lawyer who was retained has more often than any other
lawyer represented migrants. The seeming ifference fn representation
probably cannot be explained by the type d counsel, more likely other
1ntangib1es are determining.: N o —

Caunsel for non-mi rants were*even less successful thah ‘counsel for
migrants, winfing 2 of 10 cases. .A more accurate record s 2 of 9, be-
cause a case was dismissed after the death of the defendant before the
trial. The records aré identical, then, if'that case is disregdrded.
‘ In only 1 case was counsel’ assjgned, and a conviction for a reducad Ca
» charge resulted. Retained counsel were unsuccessful in gaining with- .
. drawal or dismissal in 6 of 8 cases. But on the basis of plea negotia o
tion, counsel were successful in 7 or 9, agatn disregarding the. case in
wh1ch the defendant died. A1l but g cases.werg*eithér a reduhtidn or a
withdrawal/dismissal. Surprisingly, a non-migrant defendant retained
counsel in a publi¢ intoxication case~-and lost. Generally“lawyers do |
.not -defend clients charged with public intoxication; and jn the rare . /
case in which counsel appears, the charge is eommonly withdrawn or dis-
missed. More surprisingly, .the defendant was a young (22), white, male.
Speculating, we might suggeSt that 'the high visibility of the offense S
led to the charge or counsel appedred rior to the charge being brought _4%3 e
‘and succeeded in having the off%gee reduced to public intoxication with = = k.
a‘promise to plead guilty. The dfsposiition. of ‘the 1.felony charge against o
a non-migrant defendant cannot be deterpin Counsel was assigned, but. ‘ -
no dispgsition appears in efther the dq kets, the assigned counsel U B
,adminis ;¢or s'records. - - )

I v
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counsel program, counsel claimed 27 days (5.hours of in-and-out-of court
work} on his voucher. (See Chapter III, p.. 55, supra.) and the other

drew a $ix month jail sentence. 'Both wete reduced frop the original charge;
however, what tends to rerder this meaningless s the fact that the same
defendant and counsel were involved in both cases, which occurred in the
same month. The dismissal came in tfe later case and may have reflected
the six-month jail sentence-atready imposed, as well as the fact that coun-’

§¢] appeared right after arrest. Also; counsel spent more time in the ear-
ier, case.

&
Ny

The other case ifi which a migrant was represented was the’ case in

which counsel-was originally-assigned and subsequently--and atypically--

« Was retaingd. Counsel appears to have entered the case very early (be-
tween* first appearance and preliminary hearing), secured bail ($500), and

> successfully quashed the indictment. Again, counsel's. effectiveness in
quashing. the indictment tends to support thenotion that the early appear-
ance of counsel will strgngly influence a favorable disposition.

) “In representing non-migrants counsel tended,to spend proportionately
e more time than counsel représenting migrants, though, again, the information
’ from which to‘draw a conclusion is inadequate. In‘all Qut one case counsel
appeared éarly, - between the filing of the information and arraignmeﬁt. The .
estimated length of time he tood in the two cases i5 95.4 days compared to .
the 113.4 days the cases *required for disposition. ;Al1 but one case was
either reduced from a more serious charge or was dismissed. The remaining,
. gcase was the unusugl instance of a defendant charged with committing publié
. intoxication and retaining counsel. It would appéar that the longer the
case took, the more favorable the disposition. Though only two cases of the
N teight, for which spme information exists, were dismissed outright, reductions
>~ in the charges ‘wepe obtained in five of the other cases. Two cases involved .
“chargesr of possession of narcotics (felony), another was reduced from burglary
. third{felony), a‘fourth was reduced from larceny third (felony), and thé last
wds reduted from resisting arrest (misdemeanor). As stated, the pub?ic“intox-
" ication charge#as not reduced (it could not be), and it resulted in_a con-
“Viction. From this sketchy information, then, the most that can be safd is
, that the longer dispostiion times proved beneficial to the Qefendants%

} Aefinal-statistic sheds some light on this ‘subject of time spent by
. counsel, The length of time‘that counsel takes, which on behalf of mi- o
grants was 2 mean of 7.5 days and pn behalf of non-migrants was 95.5 days, .
may not be particularly revealing. For.example, counsel, who by his ‘own
account and by the dockets, spent 254 days representing the client ag¢signed
S him,:chagged the county for 6 hours and 5 minutés of in-and-out-of-court -
. 'work. Thus, ‘the 254 days represepts’ only.6 hours of actyal pqeparaﬁﬁgn and |
-trial work. The defendant, who was released on bail, ‘could, on the’ ¢ther fand,
. have spent 250 days in pre-trial [custody while his attorney was active for only

.. the amount of counsel's activity/and. the length of a defendant's pre-trial cus-
tody doeg riot .occur, but the possibility cannot be dismissed, particUﬁﬁr]x in
‘felonies 'for which baMl cannot bg posted. If o0, it would be inexcugable be-
havior oﬂ the part of counsel. [It may have occurred in Orleans County, where
the defendants averaged 85 days, but counsel spémt ‘only an average,of33§HQays,
possibly-less than five hours of actual work. The reader can recall v
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.6 hours and 5 minutes working to jhelp him: "~ Hopefully,.such discrepagecy betwéen .

vy e
- -

Ml
"




"gzgmburt through grand jury action to final disposition. That_is,'the defen-

-

.

. .
A
.~

" critical stage, soen after arrest. This was not so with migrant defen-

.. counsel appeared.. This {s much too late for ‘counsel to be fulIy,eﬁfectfve; '
- Asstgnment of counsel for migrant defendants must occur closer to arrest

.
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y ﬂaﬂ@fﬁ§%§m3grants;in the justice courts istoo sketchy to draw any con-
“'¢lusions, Data exist for only 3 of the 6 cases in which counsel appeared

. (X day and 14 days). The cases actually took 1 day and 30 days from first

usuatly final disposition.

~

defendants in the dockets of fhe counties studied. From the earlier des- '
criptions -of migrants it is 6bvious that some form of representation is 7
vital. Many migrant defegdants 1n.ihese counties appeared to go into Lt
court as "losers." The image must have been reinforced fy the treatment
-accorded theq; This circumstance cannot and should not he ignorad. e

) ' .e. M B s "
t . .
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Sti11 another factor to consider is the amount of time counsel were A
involved in representing their clients. In the.2 cases involving migrants -‘g
charged with misdemeanors, counsel spent a mean of 59.5 qays. But both N
cases wére returned to the justice courts after grand juries refused to .
-indict. the defendants. In felonies, caunsel spent a medjan of 44 days, T Ry
but the cases actually took 85 days from first appearance in the justice . )

'by Counsel in the Orleans County Courts]
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"der spent less than half thé time the cases took. This means that he -

gntered the case at a late stage, generally not until the court assigned

him at trial. In 1°case the defender was present only for sentencing of

the defendant. By Eomparison, the other lawyer who often acted as assfgned

gounsel!§39nt_138 days representing his defendant. N\ q;j(, |
In reprgsentiﬁﬁ“hon-migrant defendants counsel spent a’median %f 18

days per case, which was virtually ideptical to the median Tength of time

a case took from first appearance to final disposition. In the only-. T

felony case involving a non-migrant, the disposition time.was .55 days, __, —

while counse} spent 5 days. This is not a.useful statistic since ft re<

~flects the only case for which dockets were complete, Thé-more complete .

records on misdemeanor cases indicate that counsel appeared at a very )

£y

dants. - Gengrally the defendants' cases were at the trial stage before

than was evident in Orleans County. * . .

C ; '
: - Time Spent by Counsel fn tﬁe Steuben County Courts © e
forfidtion on the Jength of time spent by counsel defending migrants |

" on behalf of migrant. defendants. According to the dockets the mean number
of days that assigned counsel $pent in 2 misdemeanor cases was 7.5 days

appearance to final disposition; a mean of, 15.5 'days. This suggests that
counsel were involved in the cases for less than half the time the cases
took .for disposition, but according to the adminfstrator of the assigned

N

~,

-

The term "spent” means the length/of time counsel were involved in repre- . .
senting defendants from assignmenf to conclusion of their responsibilities-- ¢ L

R
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§ -- * .
- o .

; Y :)1 152' «

e . . N

ne \ L . :

. . ~
. ' .



\\

.

- coun§e1 program counsel claimed 27 days (5 hours’ ¢f id-
" work) on his vouchar. ' (See.Chapter III, p. 55, Suprz. )

-"more time than counsel reguesent1ng migrants, tﬁcugh

’C

d-out-of court
ngd-the other-
drew 4 six month jail senterice. Both were reducaz from tre or1g1na1 charce
however, what ténds to render.this nean1n01ess is the “act tnat the sa~=2
defendant and”counsel were involved in both cases, which occurred.in tre
same month. The dismissal came in tre later case and may have reflected
the six month jail-senténce already imgosed, as w1l gs the fact that ccun-

sel appeared~r1g§t after arrest. Also,’counsel s;ent pore tire in the gar-
lier case.*ii: £ ‘

;P
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+
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The other case in which.a migrant vias represented was-the caee in. ’
which counsel was originally assigned and subsequently--cnd atypically--

“was. retained Counsel appears to have entered the casz very early (pe-

tween first-appearance and preliminary hearing), securez vail (8580), enc
successfu]ly quashed the indictment. Again, counsel]'s siiec t1ven=ss in
quashing the indictment tends to sucport thenoticn that tne esr y corear-
ance of counsel will strongly influence a favorao1e d1sp0>i ion

In repreSent1ng non-migrarts counsel tended and oronort1onate?y
czin, the infcrmation
from which to draw a conclu$ion is inadequate. Ir aN but ome case counssl
appeared early - between the f111ng of the informetion and arraigrment. The

estimated length of time he tood in the two cases is 95.4 cays compared te

_ the 113. 4 days the cases requ1red for discositien. A7l but cnz case was

either reduced from a more serious charge or was cismissed. The remaining
case was the unusual instance of a defendant charged with committing zubiic
intoxication and retaining counsel. It would azczar thz the longer tre
case .took. the more favorable the disposition. Though only two cases of the

., . eight, for which scme information cxists, were dismisssd.cutright, ‘refuctions

in the charges wére obtained in f1ve of the other zases. Two cases inyolved
charges of posseSS1on of narcotics (felony), ancther was reduced from burgiary
third (felony), a fourth was reduced, from larceny third (felony) aﬂd tha last
was- reduced from resisting arrest (n1sdeneanor) As stated, the public intox- |
1cat1on charge was not reduced (1t could not De), and it résulted in n-
_viction.. From this sketchy.information, then,.ths most that can be s&idvis

' j 'that the longer disposition times proved beneficizl to the defendanta.

K. f1ha1 stat1>t1c sheds some Tight on this subjeet of time spent by

' bounse] The length. of time that counsel “takes, which on_ behaif of mi- =~ -

grants was a meansof 7.5 days and on behalf of ron-ngrants was 95,5 days,
may not be particularly revealing. For examole, ccunsei, who by his cwn
account and by the dockets, spent 254 days. rnsres:ntlng the ciient assigned
him, charged the county for 6 hours and 5 minutes cf in-znd-out-of-court

. work. Thus,-the 254 days represents only 6 hours of zctual preparation and

tr1a1 work. The defendant, who was released on tail, could, on the other hand, -
have spent 260 days. in pre- ~trial custod/ vhile nis attorney was active for only
6 holirs and 5 m1nute56work1ng to help him. Hotefdjly sycn d1screpancy between
tbe ariount of counsel's activity gnd the-length ¢f 2 defendant s pre-trial Cus-‘
tody does not:occur, but the possibility cannot ba d1snn>sed sarticularly in
felonies for which bail cannot be posted. If so, it would be inexcuszble be-
havior on the part of cpunse] It may have occurred in Dg]eans County, Whare
the defendants averaged "85 days, but counsel sgent enly an’average of 36 2ays.,
possibly less than five hours of .actual work. The readzr can recall

i . ~ >
- *
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‘that none of the migrants charged with felanies was released because either
the bail qopld not be met or no bail was granted. These migrants, then, sat
in jail for)approximately 85 days while the public defender (whose office
was in anotger county) may well have been actively. involved in representing .

manmromX5hmm&

Even if'lfie spent more time, the fact tiat these defendants sat in
. Jail approximately 3 months awaiting a decision .as to their fate must be
viewed critically. Pre-trial custody,is a form of punishment in itself.
When'coupled with a jail sentence {which generally did not occur), it
becomes a form of double jeopardy. Yet, too little attention is paid to
this_aspect of ‘priminal procedure until a jail break or the abduction of
a judge occurs. Unfortunately, public concern tends $0 be more punitive
than remedial. o

i, - >
_ The only data from other juri§é5ctions in any way comparable comes
from the Rochestap City Court, which also is an inferior court. In that
court retained’o?ﬁnsel spent 65 days per case and were suctessful in 65%
of the cases, wh gghthe public defenders spent an average pf 25 days per <

case and were suce

using only misdemeanor cases involving migrants the defender spent an

. average of 5975-days and*was successful in only 50% of his cases. Among

non-migrants, and again limiting this to misdemeanors, counsel spent a
median of 18 days and were sucgessful in only 33% of the cases. Retained
counsel representing non-migrants in Orleans were not so successful, c
winning only 1°of 7-cades outright while spending considerably less time

. than retained counsel in Rochester (18 days vs. 65 in Rochester).

In the Steuben Cou&ty Justice courts, where information is available °
assigned counsel (the a]Eeged counterpart of the.public defender) spent
15.5 days’ and was successfu] in 1 of 2 migrant_cases. ]In the:other case
ihvolving a migrant defendant, counsel was retained, spent 73 days and
won (quashed the indictment).” On behalf of non-migrants counsel spent an
estimated 95.4 days and obtained a withdrawal or dismissal in only 2 of 8

- cases, 25% success. All but 1 were retained.

v

~ In nefther county were counsel as successful as their colleagues in
the nearby Rochester City Court. It is recognized that many variables R
exist which tend to negatée this comparison, but the researchers are ‘
stromgly tempted to suggest that the most significant variables are the
lay justices who man the cdyrts and the general atmosphere that prevails.
The informality, the general discretion that, justices exercise, and the
strong influence exerted by the arresting officers .appear to be deZ¥er- -
minants of the effectiveness of counsel. An additional factor is the :
"attitude toward migrants, though this may be discounted by the fact that .
non-migrant defendants.are also convicted more often in the Justice courts
than in-a.nearby city court. . . ;
. % ) .
Other. factors that cannot be examined satisfactorily here and which
may have a bearing on the dispositiof, times are: justices® predilections
For "neat" books %cases completed); counsel's possible dislike for night.
vhat remote justice courts; the justices' accessibility at

] s of day, which. fs commonly given as a reason for continuing

i

WV

§sful in 61%; all misdemeanors. In Orleans County, "
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*the justice‘systeﬁ; the strong desire of migrants to disposewb?'fhe cases

so theéy can return to work; and a very elusive one--the relationship be-

_ tween counsel and lay. justices. _ .

» The question posed by this last factor is: "How does the presence of
experienced crjminal lawyers before relatively untrained judges affect
the outcome of -the case?” Will the presence and skill of an experienced
lawyer influence the lay justice to the extent of determining the deci-
sfon?. Or, on the other hand, will the presence of a lawyer before a lay
Justice cause the justice to act defensively? The latter was evident in
the comments of‘one justice who felt that a "big shgt" lawyer was trying
to intimidate and to.impress him. But, the justice“believed he "showed
the big shot" thai he'could not be intimidated. Either way, it remains an
open question, but it cannot be disregarded in studying the criminal cases
in the justice.courts. Of course, this factor is minimized or eliminated,
depending on {ndividual abilities, if the justice himself is a lawyer and._

in county courts where all are lawyers. -

CoL Coﬁc]uding Remarks

t

After this rathér lengthy discussioﬁ; a brief resume seems neéeésary.
We-found that the "typical' migrant in the justice courts was male, 37 years
old, black, arrested on charges of having committed minor offenses (public

“intoxtcation, assault third, or disorderly condutt and was_conyicted. almost

90% of the time. He was represented by counsel only around 5% of the time
(between 1.5% and 3.8% in misdemeanor and violations cases) and' then had'
between a 25% and 50% 1ikelihood of having the charges withdrawn or dis-.
missed. Generally, he was either released. from custody pending trialgsor .
tried at his first appearance. He was bailed less than 20% of the ti 8.
If convicted, and he-was almost certain to be, he could expect either.a

jail sentence or a fine. If jailed, he tould expect to serve between 12

and 15 days. If fined, he paid between $18.75 and $25.00. -His case did .
not take long, a median of 1 day. If he had counsel$ the tase took a little
Tonger varying from 7 to 40 days more. . - \

[) .t >

His counterpart, the non-migrant defendant, 'was also male, but he was
white and about 13 years younger. He was less often charged with viola- .
tions (public intoxication, and disorderly conduct) and more often charged
with misdemeanors (petit larceny, trespass, ¢riminal mischief, and issuing
bad checks). He was about 14% less likely to be convicted.than m grant, .
except in felonies, though the data were so small as to be unreliable for -
drawing conclusions. The non-migrant was more 1ikely to have been repre-
sented (almdSt twice as often as migrant), but somewhat more likely to -
have been coiivicted if represented (64% vs, 50% in Orleans and 77% vs. 75%
non-migrant was less likely to have been released upon
nce, but more Tikely to have been bailed. If convicted, he
was much legs Tikely to have served a jail sentence (between 6% and 15%

'of the time}, but he was almost sure to have been fined (almost half of
" the cases), or discharged. If jailed, he served approximately the same

length of time as the migrant, and if fined he paid about the same amount

AT - ' ./
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as the migrant. (He paid less in Orleans and more in Steuben).
also took about 1 day for disposition. If he had counsel, and he wa
twice as 1ikely to have had, his case took less time for disposition{ than
for migrants in Orleans and more time than for migrants in Steuben. |All

in all the non-migrant went into court with an advantage and tended
come out the same way. :

/ g . \ -
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,THE~MIGRANT§ IN THE GOURTS: CONCLUSIONS AND RECOMMENDATIONS . :

i
\
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.~ There is a story about a baseball player in the days before player
unions and famous-name franchises. The player cracked out a long drive
which he followed -up with a daring slide into second base. On the next

. . play he made an everimore daring slide--back into first base. To his
i amazed manager the explanation made even tess sense than the player's
erratic behavior on the base paths. He explained that-after looking  ,.
ahead he concluded that first base was easier to steal than third. "Like
. the ballplayer, the researcher may be tempted to seek an easy way out by
¥~ drawing conclusions not based on logic or evidence. ' )

‘ .The desire to-go beyond the evidence arises from the fact that it

‘ is difficult to remain objective when Studying the treatment of persons L

‘ who are generally at the mercy of so many controlling factors. For ex-

ample, weather alone may .determine the fate of a migrant. A drought, .

heavy rains, or a fungus may destroy what appear.to be a migrant's

raison d'étre. 'Human factors may also be controlling. The tedium and

hopeTessngss thdt are eéxperienced by those who work long hours for low

. pay may lpad a migratory farm worker to drink, which may lead to public

. intoxicatfion. ~Public intoxication may lead to arrest and to the need
for bail jand coupsely'neither of which he can afford. Conviction and
fifteen days in. jail stops the migrant fremJvorking, paying rent, and .
buying groceries. And'ironica?1}, the persgn who almost literally feeds
a large gart of the nation cannot feed himsg1f. C

*

K

. . |

. The|temptation to draw unwarranted con¢lugions is .present, but giving
) in to suth a temptation may do more havm than godd. Dilettantes at times
have doné a great disservice to migrants by[assailing growers, crew chiefs,
courts, Jocal government and, indeed, "the pystem." Such dilettantes,
after cofdemning, pack their tools (Warbed ftongues, acid pens, and over
genera]izations? and prepare to slay "dragopns" elsewhere. "However, the
"dragons} are/not dead; only wounded. The ['dragons" lick their wounds,
regroup,| and/find other ways %o perpetuate [the “wrongs" that were exposed.’

N Tong rung it may be that the real good to be doﬁe for the mi-
+ grant i at which can be performed on a sustained basis with reliance
on the pygrants themselves. Others can offer suggestions and means, both
moral ajfd financial. The conclusions and recommendations herein are in-
tended fto aid the migratory farm worker over the long haul with the support
of thofe who can and will help. . "~ - - E TN

$

Ingth

The objectives of the'present study were to identify and to survey the
. app, jate courts in two counties to determine Qho the migrant defendant

c is/ what charges are brought against him and what treatment is accorded him

ifi thdse courts. On .the basis of theseé findings suggestions were to be’

hich would help the migrant .in the future. What follows-are conclu-

and recommendations stemming from these findings. L
. ¥ ' ‘ \ -
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Conclusions . >

- o ) ~ Charges

~

\

/ - . - -
A mgjor{ty of the.charges brought against migrants were so-called
" minor offensés against the public order_?publﬁémintOxication and dis-
orderly conduct). In Orleans County 81 of 150 defendants whose cases
were-found in the dockets were charged with such offenses. Less fre-
quently, but-important, were more serious tharges of violence, generally
assaults. The Steuben County dockets were similar. In the justice courts
59 of 109 migrants were charged with public ‘intoxication and disorderly
conduct and 18 of 109 were charged with assaults. )

Felony charges were much less common. Only 12 of 150 migrant defen- |
dants were charged with felonies in Orleans County in 1968 and 1969. 1In
Steuben County even fewer migrants, 3 of 109, were charged with hdving.
committed major criminal offenses. ‘ ‘ '

These data show that migrants were most often charged with offenses
not commonly regarded as “criminal." Clupling this 1nform§tion with other
studies of migrants, it appears -that these offenses are a product of what
has bagn labelled the migrant's 1ife style. Excess$ve drinking, the most
common offense, stems from the tedium of the work, from the conditions of
traveling and 1iving in unfamiliar surroundings, from having different

values, and from the inevitable, close, social interaction with others. ‘

. That is, the offenses with which migrants were charged tend to stem from
conditions that migrants cannot control directly and which may be regarded
by them as unalterable. Paradoxically, escape that is sought by drinking
may cause an unwanted contact with the law which can only confirm a feel-
ing of inadequacy and hopelessness. In any case,. the types of offenses
with which the migratory farm workers were charged were most likely to’
result in eoneictions. The Orleans County justice court dockets revealed
that for all migrant defendants the conviction rate in 1968 and 1969 was
87.6%. In the typical violations cases (public intoxication and disorderly
conduct) migrant defendants were convictiﬁ almost every time, 96.6%. The
Steuben County dockets indicated an even nigher rate of conviction for all
migrant defendants, 93.1%, with.a 98.4% rate for violations. \

, Migrant defendants were more 1ikely to have charges dismissed if,
charged with felonies. Less than half of them were®onvicted. Two reasons.
‘* were given: 1) the unlikelihood of witnesses.corroborating the charges in
court, and 2) the Tikelihood of representation by. €ounsel.

{Lounsel

As noted, the migrant defendant, if représented, wa mé?b likely to
have the charges against him dismissed or withdrawn. Unfortunately, the
migrant defendant was generally uncounselled. Counsel is practically
guaranteed in the county courts, but in the justice courts he was almost
certain not to be represented by counsel, unless the charge was reduced
and returned by the county court. In the Orleans County justice courts
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counsel represénted on]y 2 migrant defendants,,or 1.5%, of all migrant . .
deféndants charged with minor offenses. Overall, 1nc]ud1nq felonfes,. .
only 10 of 150 migrants had counsel, and 8 of thdse were originally L
charged with felonies. In Steuben County on]y 6 of 109 migrant defen- , »

dants were represented by counsel.”. Surprisingly 4 of Ihe 6 were charqed ‘
with minor offunses. N L o -

" The ﬂnoortance of counsel has been explained. The mos t obvious ‘
consequence of lack of counse] is conviction, In.the Orleans County . ¢
dockets almost_88% of the migrants were convictedg and 90 of 128-were
jailed or fined (a median of $25). Angfhen 29 défendants forfeited bail.

Thus, 92% of the migrant defendants in‘Orleans County suffered loss of ,
pay or a fine which had to be paid from a]ready low wages. . ! "

In "Steuben County approximately 93% of the migrant defendants were |, S
conv1cted but they fared somewhat better than migrants in Or]g: - .
- County, 0ver half, 54 of 94 dzfgndants convicted were jailed fined, . s,
more 1ikely the latter. And theétr fine was almost arghird less than that T
.paid by migrants in Orleans County. Thus, though more likely %o be con-
victed, migrant defendants in Steyben County were less like]y to serve a
1a11 sentence, pay-a fine, or foqﬂeit bail, oy
Even when represented by counsel, migrant defendants did not fare é&?
*as well as might be desired. In Orﬂeans Gounty counsel, .all assigned, . .
"gained dismissals or withdrawals in 5 of 10 cases (a misdememnor and 4 CL .
' felonies). The record appears even better if p]ea bargaining™is ysed as '
, the standard. Counsel obtained reductions of ‘the charged in 90% of the ,
. cases, However, the disoositions reflect the original not the reduced )
, charges. . : ) LT _h; |
Somewhat surprising1y, by the stricter standard of withdrawals/dis- D
missals, counsel for non-migrants were'less successful than counsel for : |
migrants, obtaining withdrawa)s/dismissals in 5 of 14 cases. They w A Y
Tess successfu] 1 p]ea bardhining, as well, In 9 of 14 cases .the cﬁﬁ%ﬁes . )
were reducea ¥ , ' eoer

i
|
Thus, courfSel “for migrants in 0r1eans Caunty, pr1nc1p6f1;>thd oublic . |
|
|

’

defender, appeMrs to-have been more. successful than counsel for non-mi-

grants by both standards of effect1veness. HoWeveh\ fiei ther type of - e
counsel was found to have been as effective as the public defender or L Y
. retained counsel in another court with which a eomparison can be drawn.

The Rochester City Court, however, did not have any migrant defendants

as far as can be determined. A question might be raised about the effec- .
tiveness of counsel, but -Tack of datauprecludes any answer to the queition. . CL

“In Steuben County cotnsel, a]] assigned and representing migrants
. charged with minor offenses, obtained dismissals in only 1 of 4 cases,.
"but all*charges were reduced. That is, by the stricter standard of dis~
missals, counsel were successful in only 25% of the cases (compared with .
50% 1n DMeans),. but were 100% successful in pTea negotiation, which’ is
a somewhat better record than counsel achieved in Orleans County.
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. In the two cases in which migrants
sel in Steuben County were as, or more,,

by both standards. Both charges were reduced, and counsel managed to \
quash an indictment in 1 of -the 2 felony cases. It could.be argued the

were Eha}aed with felonies, cou
successful thag counsei in Orlean

reason was that counsel was retained. Assigned counsel appear to be less

effective. :

V4

By comparison, counsel representin
were las@esuccessful than counsel for.m
outright and o§€33
N Another factor to congider is the -
migrant was represented by counsel. In
did not appear .on behalf of the migrant
Thus, the critical stages--arrest, firs

-.ing--had already occurred, Confessians
mount .to conyiction) were virtually ass

similarly 4t appears thatycounsel
senting their clifﬁfi/gntlgf%éfér stage
‘ / o gelease_ Pr

ning reductfons in 7 of 9. JA

) N

g non-migrants in thelk same courts
igrants, winning only 2 or 9 cases

stage of the case in which the
Orleans County counsel generall
until the actua

t 'appearance, and pre hear-
or guilty ple 1chsare th ta-
ure;dg%/th ime. In Steube

County, while the information available “rules out comparisons

not actually involved in repre-
s of the cases. .

ocedures .

~7 An index of the treatment of migrants, and which cahfbe.of'critical

importance, is whether and how* they ama released pending trial. On the ..

" surface at-least migrant Hdefendants app
the Orleans Coynty courts. Almost half

ear to have beeh treated well in
the ‘migrants charged with mis- »

demeanors and.violations were released on’ the promise to return at the

appointed time. T} ere thus allowed

to.work pending tfial and did.

not have to try to"pest.bail. This arrangement not quyutends to wtrrk

-to the advantage of the migrants, but {
the county since no commitment at the e
A possible’ disadvantage 1s that release
the crew chief or grower to guarantee t
interpreted by the migrant as sugges

Either bail could not be met or no bail

t may also sgrve the interests of
xpense -of the -county is required.

is predicated on the promise of ;

he migrant's return. This might
ting he cannot be trusted, but it

laces pressure on.the guarantor, whigh may prove undesirable.

other hand, no.migrants charged with felonies were relaased.

was granted. Whether this re-

flects the gr?vi;y of the .charge or a belggf tn the violent nature, of
Ot - S, ) . . -t

Ny

to pre-trial custody. ‘They were not RO
(49.6% vs. 28,5%) and.were almost never
they were generally tried at.first appe
cern of sjustices: a desire for. dispatc
expense and burden of committing‘ﬂQgrap
defendant these same courts were.mo
Again, as fin Orleans County, m1§>
‘not releasefd. °
€

~
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ant defendants charged with. felontes iif;

migrants, cann Q\S;:érmined. .
: _.?: Ik the Sféhben\ hnty c0u}ts migrant defendants were seldom committed

R'd as often as in Orleans County
required to post bail. However,
arance, which suggests a dual con-

h of cases -and-avoidance of the
ts in minor cases. Non-migrant
re 1ikely to_be ROR'd or bajled.
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“arrest with gui]t.] The fact that they were arrested seemed to.suggest

2 —

Rights of the Abcused

- Another factor to consider, which has only been alluded te Xhus far,
1s the general ignorance of migrants concerning their rights in court.
Very few requested_counsel. An undetermined number of migrants equated

to migrants that they necessarily had done something wrong, and this was )
compounded by a belief that their first appearance was the trial itself. v "
Guilty pleas were quite common. The incidence of bail forfeiture in
_Orleans County (almost 20% of the migrant defendants Forfeited bail by
11ing to return on the appointed court night) supports the idea that
igrants regarded first appearance as constituting the” tral. '
¥h§\genera1 ignorance of rights was evidenf\?n\the number of "times
migrants "would not testify in cpiminal cases.* In part.this appears to
be .due to a desire to avoid_coptact with authorities, and.in part it may k
result from a.fear of aprear§ng in court and somehow becoﬁTh defendants |
rather than witnesses. It can be argued that'still another reason for
not appearing as witness¢s, as well aé for pleading gquilty, is the gen-
erally poor self-concept the migrant has. A person who feels unimportant,
unworthy of attention, or fearful gy feel helpless in court. The most .

", obvious example is the young Puerto Rican who had given up on himself and

pleaded guilty to a charge of escape.  He plesded despite the confidence .
the defender is claimed to ‘have had in the 1ikelihood of obtaining a dis-

missal of the charge. .

r

A factor which might qualify these conclusions, is the age of the .
migrant defendants in the courts. The median age in both counties was
37 years. Thus, the defendants whose cases were studied, may have been
in the migrant stream for twenty to twenty-five years. Their feelings
and actions_were probably ‘based on years of uprootedness, which may not
yet characterize the younger migrants. It is entirely possible that the
younger migrant, better educated ?nd more aware of the world around him,
may not be so pliable or fatalistic when confronted by law enforcement
officials. He‘ray have a better self concept and may be better informed

12
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14efvis not peculiar t6 migrants. A recent example brought to the
f the researchers Nvolved the selection of a jury in a justice
potential juror belikved that:.the defendant "must have done
something wrong or he wouldn't have been arrested.” Two events, one quite
.recent, contradict this noton. In Santa Barbara, California, the scene
of some viglent clashes between police and college-age persons, a yound

1 district attorney was arrested and committed to jail overnight
for a curfew violation while standing in his own ya:ﬂ\ta]k1ng to a neighbor. -
An- earlier illustration involved a federal district court judge in Chicago,
who, while walking his dog late one evening was arrested suspicion of
having committed a crime. With obvious embarrassment the authorities re-
leased him hurriedly the next morning when a lost person report was received.

-
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of “is rights upon arrest. C#rtain]y he is different from the migrant

defendant profiled here, at leagt in terms of age. 9ur “typical" defen-

dant has,zgg the average, only 3we1ve ears to live.' It may be that he . .
considers ®is 1{fe behind him tHough the young Puerto Rican's case suggests that the

younger migrant mﬂ?‘?ﬁih%,this belief. Thus, a replicative study some-
time might orove useful to prove or deny this possibility. . ——

ﬁhe Justice Courts:

"Hard data," derived from dockets and—analysis t
nformative about some of the larger issues arising from this study“of
jstice courts. The types of charges, dispositions, release procedures, .
d effectiveness of tounsel, and similar information describe the
ndling of the migrant defendant_in the courts, but only in-
directly prov insights into the actual wo gs of the justice co
system. | Certainly~the monotonous and fitualfsiﬁc reading of the rights -
the accuged, the preponderance of guilty pleas, the tendency to Jmpose
maximum jail sentenc€s, and the tendency to fine "what the traffic will \\\\\\\
bear” are indjcative of the treatment ®f migrant defendants. 'But even .
these jndfces do not tell the whele-story. Q L o

]
is the existencé and degree of prai;g;ce that may,work
Most justices were not openly prejudiced. It'was the
rare justice who attyally stated that even his dog dislikes migrants or . _
that the best thing t could be done is to "get-them out of._the coun
More commonly the justices_employed euphemisms to describe the
toward migrants. The euphe sms .appeared deprecatory or condes
They suggested a concern’that™wguld appropriate for a chil
petent adult.

Another common attitude toward ﬁ?grants was the expressed concern
over the ppssibility that a migrant might stay after the season and might
become a welfare recipient. -ThisConcern ®xtended not only to the release
procedures (ROR or trial rather than pre-trial commitment), fines (imposing ,
those that could reasonably be pfid), ‘and conditional discharges ("get out - -
of the state by..."), but also to the passage and enforcement of zoning
laws. More than anything, the attitude of the justices, as well as the law ‘ '

enforcement officials, was summed up by the con¥iction.that migrants were
"different." .

-

The existence of these attitudes affects the treatment of mig
the courts. The "compassionate" justice who tries tqigvercqme h :
may do as much harm as the avowed bigpt. As with the athletic offizfal who
“ears the appellation "homer" and "leans over backwards" to be fa}

Justice who tries to temoer his prejudice may commit even more wrokhas

the name of fairness. He cannot be faulted for the gftempt, but the o
- udice can surface in times of stress ot indecision.” ™7 -

Ll \v

.]“Migrant--An NBC White Paper," July 16,\1970,,1n which commentator
.. Chet Huntley stated that the average 1{fe expectancy of the migratory farm
worker is 49 years. ) il . “

.
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- gas stafTbS—grocéry store owner, the abattoir owner, or the photograph*e’

been a decrease in the number. of migrants, and negessaridy a decrease, in the
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Possibly the most important factor that is a miasure of the ;g§t1ce 5‘ -
1

T—

court systems-that which could most easily be remedied--is tHe reldtive %,
lack of training most justices havet They are required only to have an T )
aooroved “course of training and education," which varies. It is/the i
aeneral lack of legal background of the justices combined with the dif- 3¢
ferential training and commitment of licensed practitioners that" can ——5\\\;_J///~4\\
create serious problems for migrant and non-migrant defendants alike.

While experienced higher court judges will at times be quilty of mis-
reading the governing law{ the lay justice is far more prone to do so.
Examples were a justice’s misreading of the law regarding appeals and a
justice's telief that counsel is not required for defepdants charged with
violations. The latter can result in more harm, but neither is justifi-
able in a recognized court of law. Few defendants areexperienced enough
to defend themselves adequately in any court of law, and there is 2lso
the old saw that the person who defends himself has a fool for a client.
The misreading of the law with regard to the right tp cpunsel can have
serious consequences. -

It is: not at all unlikely that the lay justide who |lacks professional et
training will exercise Solomon-1ike judgment, but rely on the possibiljty = -
is unwarranted. More commonly, the lack of experie ' due to the fact ’
that justices serve only on a part-time basis. The usg car salesman,* the - .
company empioyee simply cannot spend the time required tq be proficxenf.i:

In addition the {nfommality of many of the courtrooms encountered can be .
criticizeca The lack of dignity and decorum, the informality of the pro-
ceedings notwithstanding the required reading of the dock t advisement
form, and the almost confessignal atmosphere that will ocdur can be unduly
disturbing to the defendant. Remedies are almost suggested by the state-.
ment of the croblem. ° ; R ’

Recommendations -~ s . >

<

Making recommendations can be more difficult ghan dra fg conclusions,
but not any the less vital. The problem is clear: recormehdations must be
based on available evidence and must be viable. Also the recommendations
must consider real, live, breathing persons, not simply numbers. A serious
attempt is here made to suggest possible’solutions that will benefit m1grants

immediately as well as in the future, N

v

#

. . - . Charges " e » .é\

- One way to reduce the number of cr1mﬁna1”cha;ges brought against the «
miqrants is obvious: decrease the number of migrantss While this appears
to be throwing the baby out with the bath watér, the fact is that there has

charges brought in recent years. Moreover, the contfnuation of this patterp
can be anticipated. Greater mechanization, stricter laws dealing with mi-
grant housing, additfonal programs for increasing job skills,~and fewer .
persons willing to follow their parents' footsteps will undou tedly de-.
crease the number of migrants fraveling into these two counties. .

8 v
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) More immediate action can.be taxen..to reduce the causes of migrant
‘ crimes. Recall that the criminal offenses with which migrants were most
often charged were minor offenses, which seem to be relgted to the migrants"
life styles. The: cynical statement that “booze, womeg;’qamblinq" are the
roots of allsmiarant crime bears repeating because of”its apparent valid-
ity.d The lack of employment, housing, and leisure time activities must be
remedied. ‘ C ’

A stgnificant step to alter conditions of employment have been taken
by other migrafory famm workers, such as western grape pickers. Organiza- L
" tion wtil help to remedy some of the conditions, to improve contractual
.relations, pay, and to ameliprate working conditions. Also organization
may lead to the creation of cooperative stores in which food, clothing,
arc liaquor can be sold under gontrols set by the migrant themselves.

. Simoly reducing the costs of ﬁhese items, as well as eliminating the
tyoically il1licit\mature of the procurement of alcoholic beverages may
help. Cutting .some of the middleman's orofits will help to conserve
more of the miggant's earnings. Such collective efforts are difficult
for migrants who™travel constantly in small, unrelated groups, but more
settled residents have alreacy taken some of these steps. b

Yore directly related to the data is the suagestion that many arrests
might be unnecesSary. Not all arrests.for public intoxication any more
than all argests for trespass and vagrancy are necessary: Generally little
harm results directly from drinking. Only occasionally do assaults ac- !
cormoany drinking. Rather the cause of pyblic intoxication arrests is that
drunkenness offends public sensibilities. In fact, public intoxication .
is more 1ikely a symotom than a crime. Encouraging a migrant to return to
camo or 1icensing bars within camps might eliminate a large vercentage of
public intoxication arrests. : ’

Assault -arrests—probably cannot be so easily dismissed. Harm is
usually dohe to the person, typically another migrant. .. Police protection
. or action is mandatory. Whether assaults could be diminished by lessening
the hostilities of migrants that are only infrequently released and directed 4’
,outward cannot be determined. Efforts could be made by those who could
° alter the.migrant's living conditions. The elimination of the barracks- -
Tike housing and atmosphere might reduce the number of assaults. More
comfortable, less sterile-appearing housing and more opportunity to relax -
in.a degree of comfort might also affect the incidence of assaults. It
is naive to believe that changing housing is enough, however.

Counsel
x . - .
The data strongly support a belief that much can be done to assist
migrants in the courts. Indeed, the statutory requirements suggest that
—- - lack of counsel should not be a problem, especially in Orleans County
which has supported both a public defender and an assigned counsel system.
- Similarly, in Steuben County the existence of the assigned counsel system
o should meanadeguate representation, In fact, in both counties counsel is
assigned reqularly in the county courts, though sometimes late in the trials.
- _ -~

L4

0 \ﬁ)r7



-123- i

nocrly paid, dependent upon rather castally determined work co ﬁfFéets, and
subiect to cond1t*ons of work imposed by crew chiefs or qrawe#é The mi-
grant-crew chief relationship esnecially has been examined only briefly
thus far. Three exampies of problems were cited: the crew chief who ran .
the migrapt off the road and fired shots into his car, the crew chief who
was found murdered on Route 15 sunbposedly because of his maltreatment of
nis crew {and .ndoubtedly the reported $1200 in his pocket), and the former
chief who kept oraer Sy means of a pistol in ap abandoned camp near Medina.
The basic oroblem is to sugqest alternatives to the Fecruitment and
employment of migrants by crew chiefs which would also benefit former mi-
grants. Two serious obstacles that most migrants face are the lack of
organization and the lack of coverage under the National Labor Relations
fict, .The grapoe workers in California have gone far to solve %he oroblen
of oraanization and may well solve the proble federal statutory nro-
tection. These solutions may not be applicable to other, even more mi-
gratory farm workers, because of their mobility, diversity, and ethnic
differences. Many migrants travel-singly or in small caravans. They
narvest different crops, work for many different employers in a year, and
tend to stay with others sharing the same ethnic characteristics. Paerto
Picans oartxcu?arly seem to rely on mutual asgistance, but they also tend
to be more goal-driented {making money and returning to Puerto Rico).
Black miarants may share little in common exceot their work, despite the
seemina similarities between them. It may be that American Indians are
even worse off than the blacks. The dockets and interviews suggest that
the few Indians living in Orleans County were even more alienated from
the larger culture than were black miqrants, but this cannot be verified
nresently.

"h@tion by Governmeﬁta] Agencies

. Action on a collective, perhaps national level, could prove bene-

, ficial to migrants and former migrants Coverage under the National Labor
Pelations Act might well result in minimum wages, employment standards,
contractual arrangements, and some attention to employment agencies and
unemoloyment insurance. The work, despite its local characteristics,
probably is inter-state. Certainly the migrants are and the New York

State Employment Service considers them so. Also substantial amountg.of

" products tend to cross state lines. The United States Departments of Health,
Education, and Welfare and Housing and Urban Development both must consider
remedial 7nd Preventive measures to help migrants and all rural poor. °

A s¥gnificant step that the latter cou]d take is to examine the appli-
cability of modular housing to migrants and former.migrants. National
zon1nqe%nd building codes for mobile homes is anoth r area that could be
examined thoroughly.

Obviously New York State has acted in sofe ways and it can qo fu@ther
New York State has the capacity to handle some of the problems ngted here,
and, in faet, is a leader in a number of reforms, notably e]iqi??]ity for

we]fare, which rankles some town supervisors interviewed. Local aaencies

25
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would allew them to serve the required-geographic area. In Orleans and

Steuben Counties, i€ centrally located with relation to migrant camps,
1 none would have to drive over twenty-five miles, to any justice court in
: which miarants are likely to appear.- B

At the very least, the existing services could be made effective.
Sufficient résources already exist to allow for more extensive legal
services, to indigents, which would include fost, if not all, migrants.
Prodding’by concerned citizens would assure more attention to meeting
the statutory requirements for counsel, which in New York State are quite
adequate. One simple step would be to require the public défender in
Orleans (ecunty to locate nis office more conveniently to mfgrants and

other indigents. ‘

Rédease Procedures

From the available evidence release procedures, which are extremely .
important ta any defendant and vitally affect migrants, tend to be favor-
abie to migrants. That is, migrant defendants commonly gained their re-
leases or were tried without delay. Thé problem with the latter has been
discussed, ‘and the difficulty posed by the manner in which releases are
granted is that it places pressure on the chief or grower, who, in turn,
may have 'to exert pressure on the migrdnts.

<
4

. « An appealing remed& {s suggested by the—pﬂBTiéfzeﬁ and successful

" Vera Institute bail bond system. Over 100 cities—have copied it to some

' degree. Essentially, “thé plan calls for a staff which screens defendants B 1
and recommends certain ones for release on their promise to return. The
advantages are many: most defendants return (on the.average less than.

- 43 fail to return and many cities, suth as Los Angeles, had.a "no show"

- recerd of only 2.9%, fncluding felonies .and misdemeanors )3 famities x - .
may not becomé.dependent on the granting of welfare benefits; counties X
do not have to spend money on commitment; defendants have a better atti+ . .™ .
tude toward the police; and bail bondsmen, who have been described as f’
usurious, arg rendered unnecessary. Orleans and Steuben Counties could
employ sukh a release program, us$#g-legal fnterns, VISTA Volunteers,
OEQ or community’ action agency workers to attend courts and investigate .
defendants for release. . - , LT

Bail reform would work to the advantage of the courts and the -growers

as well as to the migrants. The courts could be relieved of some of the
burden of deciding on bail or release, a grower could have greater assur- .
ance that his workers were free to work pending trial, and best of;a]T,*the N B
migrants could be freed of the necessitg of posting bail,:being released to ‘
a crew chief, or being tried the same night as first appearance. The™ costs . '/ .
of such a program would depend upon the total population to be served.” 1f / ,
is doubtful that the expense would be prohibitive. N i

»

2

IThe interested reader could refer to other sources for.more details: Howard ,
James, Crisis in the Courts (MNew York: Dayid McKay Co., Inc., 1967), op. 119:
245 Task Force Report: The Courts, nn. 32, 39, 41. .
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A significant step requiring onli’g minimum of effort would be a

brogram to assure that migrants are informed of their criminal rights.

Sessions with migrants in camps could be held soon after their seasonal

arrival. These sessions might be conducted by lawyers from thescounty
. bar associations, by public defenders, by legal aid attorneys, or by

interested private practitioners who serve as assianed counsel. Further,
responsible gnd respected migrant project leaders, growers, or crew chiefs

might be abl€ to follow up these sessions, if they did not conduct them.

Even a simplified bi-lingual booklet might be prepared, disseminated, *

and read to dnd with migrants. y C

These sessions, which should include interested "resettled migrants"
who face similar situations and.risk similar consequences, need not be
technical. Nor should. they be demeaning to the migrants, in the _$ense
of telling them how the system operates and how they should act to stay
out of trouble. Instead, some of the court process should be explained,
particularly the sighificance of the arrest and first appearance. Poipts
that should be stressed are that first appearance is not.a trial, arrest

is not tantamount to guilt, and that bail is to ensure return and is not
a fine. -

Most,important {s.the need to explain the significance of the right ‘
to counsel. The defenddxt's request is all that is necessary. Counsel
determines indigency, and“She standards in both counties seem to be fair.
The migrant defendant, the "xegettled migrant," the poor resident, and, 3
in fact, every defendant is guamanteed the right to have the assistance .
of counsel in criminal cases. 1 annot retain his own counsel, he
may request the assistance of public coynsel in all criminal cases ex-- '
cept those traffic violations which do Mot carry a possible jail sentence. ‘
Also this right extends to appeals. The\assistance of counsel, however
minor a case may appear to a justice or a ting officer, is fmper .

Such assistance is intended to assure at least mal concern for the

rights of the accused, Unfortunately, as seen earl er, it does not

guarantee- justice. That matter must be attended to, as well,
\
\
\
|
\
|
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The Justice Courts
v [

? -

A relatively obvious first step in reforming the justice Courts is

replacement by district courts. | This could be done under the provisions .
of the 1962 Court Reorganizatfon Amendment and the Uniform District Court -
Act. A main “part" would be centrally located and other “parts" located

throughout the counties. Jurisdiction could be split jnto 1) civil, crim-

tnal, traffic, youth, arraignment (including week end and holiday), and

2) criminal non-jury "parts," as is done in Nassau and {in many city courts.

Matters to be handled with a degree of dispatch--arraigament, small claims, .
and civil non-jury--would be the responsibility of the "parts" df the. court

Tocated throughout the counties. At least one court w uld bé open 365 days

-

a year for arraignment to prevent delays between arrest and first appearance.,

P 3
° —— \
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IThe scupce for this discussion is The Judiciary, op. 267-292. ' R
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’ An important consideration is the fact that these courts must be manned
by 1awyers who may not hold any other public office or practice law, lim-
‘ itations ndt imposed on justice court judges. It is possible, if the need
. wWere demonstrated and personnel’ existed, to have non-lawyers screening and
disoos1nq of minor cases such as traffic, which do not carry a possible
jail sentence to relieve the Judges of a heavy responsib1]1ty

No special ]egis]atron 1s required by authoﬁﬁt1e§ above the county,,
town, or village level, So this reform would be relatively easy to.ac-
,comblish barring the 1nev*tab]e political maneuvering likely. to occuE
Town and village officials can be expected.to be rejuctant to eliminate
the present justice courts, which are considered accessible to all-and a
s1gn1f1cant part of the democratic process. A serfous drawback is the
probable increase in town and village budgets to finance the district
courts, but a compensatory feature niight be that the number of judqes

— . - required cou]d be half the Present number,

One positive feature of the district court would be the elim‘natign
of the generally undignified town courts. The present courts Yocated in
farm houses, behind gas station-grocery stores, next to road. graders in
fly-infested rooms, and on.small, out-of- the-way, gravel roads would be
replaced by courts more 1ike those in some villages, such as the vemod-

' eled WaylandWﬁﬁTaqe and Tuwn Court and the Albion Village Court.

the justices presentiy‘sztting and sitting in the future. Annual training
might serve the Buroose A rotatin stem, whereby one justice is avail-
. able twenty-~four hours a"day every day, or minimum from Friday after-
noon through Monday morn1ng, could be initiated. PossTB1y'fewer~jJst1ce§
- could serve on a full-time basis in the existing courts, based on their
recognized abilities, amoupt of tra1n1ng, and successful grades on a
. ‘written test or on a series of simulated court cases. .

The problem_of nrejudice in the justice courts is not so easi]y
solved. There may be ne real answer but time in which to_erase some ..
nrejudices.  The decline in the number of migrants may he]p, and the
greater respectability that "resefitled migrants" enjoy may encourage
dreater tolerance. This is hardTy satisfactory to those who will be
defendants in thé justiceé courts in the more immediate future. Po ibly
comnun1ty action programs, organwzations of migrants and "resettled mi-

_grants" and legal service agencies can apply sufficient pressure to en=+
courage change. But it will take a concentrated effort on a systained
-basis and"will call faor oroper use of the powers granted to the Adwfin-

1strat1Ve Board of the Judicial €onference of New York State. It is
"resoonsible for setting-standards and administrative policies far the
courts throughout the state."

If the district court 1s not acceptab]e the least that could be done )
to refo.\\th e justice courts is to increase the required legal training of -

IThe Judiciary, pp. 77-84.
i —
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The underlying problem, the attitudes the mlqrants themse]ves ccnvey
which in part determine the attitudes of the justices in the courts, may
rerain. The weak seif-concept, the unfamilfarity with court procedure,
and the seeming inabf1ity to adabt easily to the culture of the Jarger
society all militate. against the miarant-defendant. To blame the justices
for thejr ‘lack of comprehensioofcthe relativity of subculturgs i%-prob-
ably unfair. Moreover, it mavhbf self-defeating. Branding justices as
pigots, which was not the case hére, “could prove more harmful. than acknow]l-
_edaing the "“good" qualities thafriust1ces demonstrate: con cient1ousness,
accessibility, friendliness, and a concern for their towns
These qualities can be capitalized on if they are identifi

—

can lead to increased fairness and even- handedness in the hand]1nq of .
‘crlminal cases. . ,;77

v

e P
. It s 1mportant to ensure competent justices, and it can be argued S
~. that the justice who does not feel threateded, who has a strong self- d
COncept 1will more likely be tolerant and fair. The other side of the ,//

‘ coin is the self-concept of the migrant. The midrant with a healthy- self-
+ | . cbncept may approach the court in a more bosétive manner. Between fhem

\

\ the bboortunity for justice should be enhanced
yao

P
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. Other. Recommendations

.

. While the objectives of the study did not strictly néghpass an )
: \ examinat1on of factors other than those directly related to the court )
"~ « '\ we would be remiss if other observations and suggestions were not madéil
L Ah 1mportant point to note is the relatively small pumber of migrants

\gho become defendants in the justice courts. 4.8% of all the mi-

H

rants reported to be in Orleans County (and.dpty 3.1% in Steuben County) -
n 1968-and 1969 were brought into court iminal charges. However,
cause "no attempt was made to examine theVehicle and Traffic.dockets, .
E may' be that many moré migrants were actually chargéd with statutory ’ ’
crimes. This was stressed by some justices who hefted some full docket
.. books. This aspect of the criminal law could be examined by others in- *
) teresxed in the ssbject, and/l;fmight prove signfficant.

nother consideration is the situation of "resettled miqrants"
.against whom a re]atiyeT& large number of charges were brought. Those -
who have left the migrant stream or who were attracted to the processing
. olants (Birds Eye, Duffy -Mott, Hunt-Wesson, or Heinz) and have remained
! "tend to experigence problems ind1st1nuu1shab]e from those migrants ex-.
) perience in Orleans County, from the best reckonina that can be obtained,
almost.thirty per cent of the non-migrant cases involved these former mi-

- granfs. Moreover, these defendants tend to bé over ten years younyer than
e migrant defendants, suggesting they may be the children.of former mi-
> )/,grants One defendant was so identified by a justice - )

It can be suggested that the occurrrence of criminal charges against
these former migrants and their.children represents their fnability to
adapt..to the subculture to which they have been attracted., One resident
who bears orly a few similarities to fonner migrants vividly described

N [
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the oroblem of trying tp adant. Among other things it requires the loss
-of one's ethnicity, and this may not be dpne successfully or without a
orice. Her young, dark-skinned child was the object 6f prejudicial treat-
ment-by white youths on a playground, a poignant reminder that she was
Puerto Rican and wouﬁd.a1ways be. The relative absence of bitterness with
which she told -the story suqgests her ability to adapt, but the question
she has is whether—the price is too great.

A "resettled migrant" who was interyiewed remained so reticent that
the researchers became equally uncomfortable. It seemed that she-did_not
know how she was to respond to questions put to her. Her guardetness and’
suspicion were perhaps representative of those who have left the migra ,
stream, but who have retained som¢, if not most, of the characteris}jxfgt

. attributed to migrants. \ .
‘ . » . . /

Generally these former'migrants” remain. poor, unskilled, and. uneducated.
An example is the manwho lost his fingers gnd toes. He must be considered
a migrant though he has lived in Orleans County for over five years. Another-
is the "town bum," considered capable of cleaning latrines only. Another is
the Puerto Rican who threatens and blackmails others, as he might have done as
a crew chief earlier. ' He apparently has nothing else going for him now. Still

- another, a woman, is reduced to the status of the town drunk at the relatively

young age of thirty-four. These persons should not be ignored, and are not,
by the police to whom they pose problems. One former migrant represents a .
fifth of the cases recorded in one village, and his female counterpart had
a vjrtua]]y identical record in‘a Steuben County town. :

-

.
-

Former migrants who are not reflected in the criminal statistics may
: 1ive 1ittle better. One who has lived in Orleans County since 1955, when
- he became. employed by the_Penn-Central Railread, still lives withina
short distance of a migrant camp near others like him. He cannot write
his name. These former migrants are tolerated by the residents se long
.. as they do not try to live on welfare and do acquire some proprietary.
" interest in their adopted homes. But the housing they occupy er is
no better than the bad camps in which they might have 1ived. [fheir quarters
lack inside plumbing and are small.and dirty. Occasiopally logal zoning
laws permitting, former migrants will 1ive in trailers (they rdally cannot
* be-called "mobile homes™) only a 1ittle better than shacks. -

. . Migrants and: former migrants share many disadvantages. They lack
skills to earn satisfactory wages, which results in poor housing, inade-

, quate health care, and inability to retain counsel when charged with
committing criminal offenses.” But little attention has been paid to
these persons who can be labelled the "rural poor." They live in un-

licensed and abandoned camps and shacks ‘which allow for fair comparison !
with the urban ghetto dweller. And their number may be increasing as
— ovoortunities for migrants decrease. They may remain in the familiar
.+ " surroundings of the fertile fields they worked as migrants, or they may ?
( . migrate once more to the citfes. ‘

Ll
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A g%udy of ipfigent defendants in the Rochester Lity Court suggests
an increasing nyfber of former migrants are becoming city
the skills to Jive comfortably in affluent Monroe County.] In that study
it was stateg/that the chronic police -case inebriate is characterized as
fsonal financial resources, unskilled, undereducated, middle-
undersocialized...a drifter unwelcome ip this affluent county...
risingly a disproportionate number of public intoxicants are young
Nearg€s who came into this county to harvest crops and drifted into, the
city." This conclusion seems equally applicable .to the former migrants
whose cases were discovered in the dockets of Orleans and, Steuben Counties.

1

. I'"]?ﬁ A pfob1em frequently mentioned is the lack of adequaté ﬂous1nq for .
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migrants and former migrants. Too.often there are no facifities or those

available are almost uninhabititable. Some "model" camps were identified.

The local health boards and state agencies have made a real effort to

improve cond1?1ons. Unfortunately and ironically, the establishment of

standards and 'the enforcement of these standards has discouraged some

growers from operating licemsdd camps. The result tends to bé unlicensed
- camns, for which no one seems to want to take responsibility.

Mne such unlicensed camp was condemned earlier in this study fargely
because of the double standard by which the owner lives. Another un-

Yicensed "camp" was pointed out to the researchers by a justice who claimed

he was powerless to changexghq situation. He was {rritated, but for the
wrong reason, it seems. He was incensed over the fdct that the owner of
J the campe-an old farm house without screens,' without inside p]um€1nq, un-"
painted and generally unfit for octupancy--was making more'profit from its
operation.than the justice did from a room he rented in his hoqg;. Still.

another example of housing, the "new" camp, located in "remode}led" offices~_

has already been cited. Finally, there 1s the camp near Medina which has
been abandored by Birds Eye Foods but which continued to be 'home" fep
some former migrants., ? ’

.The reason such housing exists seems generally to be posed as a-
question: 9f the housing is closed, then whsre will they go? The argu-
ment 1s specious. They could go to better, low-income housékg--if 1t
were available. The "remodelled" offices could be further remodelled

| « ' to be more fn 1ine with humane-standards,” Rents might have ke be raised

| but they need not be beyond the ability of migrants and former migrants

| to pay. Certainly Albion with its abandoned store fronts and "For Rent"

| signs suggests that prices for housing could be Tdwered. Money seems to

| be available for urban .renewal, for senior citizens' housing, and for
meeting a variety of other community needs. Money may have to be directed
toward housing for the rural poor, as well.

; . Another problem that has not been adequately assessed invoives the
| employment of the migrants in general and their rélationships to crew
chiefs in particilaf. Typically, migratory farm wokkers are unorganized,

L]
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nocrly paid, dependent upon rather .castially determined work ca@f?bets, and
subject to conditions of work imposed by crew chiefs or growe The mi-
grant-crew chief relationship espec1a11y has been examined only briefly
thus far. Three examples of problems were cited: the crew chief who ran .
the migrant off the road and fired shots into his car, the crew chief who
was found murdered on Route 15 .supposedly because of his maltreatment of
his crew (and undoubtedly the reported $1200 in his pocket), and the former
chief who kept order by means of a pistol in ap abandoned camp near Medina.

The basic oroblem is to sugqest alternatives to the Tecruitment and
employment of migrants by crew chiefs which would also benefit former mi-
grants. Two serious obstacles that most migrants face are the lack of
organization and the lack of coverage under the National Labor Relations
hct. .The grape workers in California have gone far to solve %he problen.
of organization and may well solve the proble federal statutory pro-
tection. These solutions may not be applicable to other, even more mi-
gratory farm workers, because of their mobility, diversity, and ethnic
differences. Many miqgrants travel-sinqly or in small caravans. They
harvest different crops, work for many different employers in a year, and

£

‘tend to stay with others sharinq the same ethnic characteristics. Paerto

Ricans oart1cuTar1y seem to rely on mutual asgistance, but they also tend -
to be more goal-oriented {making money and returning to Puerto Rico).

Black migrants may share Jittle in common exceot their work, despite the
seeming similarities between them. It may be that American Indians are -

even worse off than the blacks. The dockets and interviews suggest that 0

the few Indians living in Orleans County were even more alienated fyrom
the larger culture than were black migrants, but this cannot be ver1f1ed

‘presently.

’agtion by Gnvernmeﬁfal Agencies

Action on a collective, perhaps national level, could prove bene-

:,f1c1a1 to migrants and former m1grants Coverage under the National Labor

Relations Act might well result in minimum wages, employment standards,
contractual arrangements, and some attention to employment agencies” and
unemp]oyment insurance. The work, despite its local characteristics,
probably is inter-state. Certa1n1y the migrants are and the New York

State Employment Service considers them so. Also substantial amounts.of
products tend to cross state lines. The United States Departments 6f Health,
Education,.and Welfare and Housing and Urban Development both must consider
remedial and. ﬂrevent1ve measures to help migrants and all rural poor. °

A sygnificant step that the latter cou]d take is to examine the appli-
cability/ of modular housing to migrants and form igrants. Natfonal
zoning and building codes for mobile homes is another area that could be
examined thoroughly.

Obviously New York State has acted in sofie ways and it can qo futther
New York State has the capacity to handle some of the problems ngted here,’
and, in faet, is a leader in a number of reforms, notably e]fq1?gl1ty for
we]fare, which rankles some town supervisors interviewed. Local aaencies
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cou}é-do more. Possibly they could subs1d1§2 the construction of migrant
housing. They might examine the feasibility of ‘easing the tax burdens on
builders and owners of n.qrant housing, of reducing taxes for the months
during which the housing is not occupied as well as of faster depreciation ,
allowances. on the 1ife times of the proverties. The voters have an oppor-
tunity in Movember, 1970,. to approve increased spending for housing for
various groups in the state. The outcome of Khis referendum will suqqest .
some attitudes toward housing for the rural poor: Lt

Actions by and for Migrants ‘

A further set of recommendations is based on some beginning steps that
are being taken by and on behalf of forter m1qrants. The best example is
the attempt to develop a cooperative store in northern Orleans County,
which represents self-help and which may prove the most lasting form of ,
help. A . .- : "

A cooperative store, offering food, clothing, and alcoholic beverages, -
or perhaps two stores; one for food and clothing, the. other for recreation
is a suggestian. In part the appeal is the fact that it can but out one
middleman, the retailer. The generally high prices -it is claimed are
charged by store owners would be eliminated or reduced. The stores would
be accessible to more than one camp, which could remove the necessity for
migrants to go into villages where they were unwanted. The types of 1temsn
most wanted by migrants and former migrants would be available, because
they would have some choice in (the se]ect1on of goods. N -

If the combination store is not approved -a second store or location ,
for recreation could be created. Beer and hard drinks would be purchased
at lower.prices than at taverns now selling to migrants. Other activities
would alsq be available. Certainly radios and te]ev1sijsﬂand Juke boxes

, The recreational program should also in¢lude facilities for children.
An example of what can be done is the summer-educational program conducted
by the New York State Center for Migrant Stggﬁes at Geneseo. Day. care for ‘
younger children was proyided, while older ¢hildren enjoyed a full schedule A
of events. An important feature of, the. program was the fact that buses v
picked up the children early in the-morning and delivered them late.in the
day, the Hours durfag-which their parents.were working. - Similar ‘programs
were conducted thgoﬁgh;ht the state funded by the New York<State Center.
for’Hiqrant Studies. o BT
An lmportant feature of the ‘Migrant Center prqgram was - the employment o
of mobile unrits which provided entertaigmént in some of the camps in the ’
.evenings. These unjts oeuld be made a more permanent feature evep 1f other
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In a sense-what s seught is donsideration for gbe welfare of the
migrant by remedying some of the more pathological aspects of the migrant's
1ife styles. The fiost.neticeable slymptom of the pathology 1s the generally
weak self-concept. This disregard for his own importance tends to perpetu-

-ate his seeming hopelessness. The migrant defendant in the courts studied
typically was thirty-seien years of age and was generally incapable of
offering any defense to the charges brougit .against him. st th his

_ mind was equated with gdi]t.| Fai]uré'fa;nequest‘counsel was ol

- attributable to ignorance of rights. .The sense of unworthiness a
‘lessness is”also partly due to his feeltng of inability to control
fate. The notion of the self-fulfilling prophecy 1s relevant heve.

Stated simply, it-1s a tendency for'an individual to respond to anoth r7§*\\\\

estimate of his worth in thé direction of that estimate. This was°§§$27?ﬁf\\\*\\\\\\\:
ulariy no%iceab]é in the number of guilty pleas. \\\\\\\

The study performed by Robert Rosenthal and Lenore Jacobson wi.th

teachers of elementary. school children, many of them Mexicén-@meric%ns,

supports the positive aspect of the sé]f-fu]ff]]ing prophesy.' Teachers

‘wggi given class lists and the suggestion that certain students were .~
chBSen for their greater abilities. There was no basis for this sug-

. gestion, and, indeed, the particular students were chosen randomly. The
resulting progress of the students, the researchers concluded, could stem

from nothing but thg teachers'[attitudes. That is, the teachers had
played Henry Higgins to the E1iza Doolittles in the classrooms.

. Migran¥s suffering .social fragmentation and the gffiects of up-.
rootedness mustsye helped to develop a betteg self-concept.s The notion
that "life's hurts~and life's drawbacks...life's calamities--which in
this cass are inescapdbig and relentless and unremitting" must be de-
stroyed.4 At e lead\jt must nét becreinforced by those who can

. do something about Thw OMe~wg .~Lyvious plac® is in the courts, the sub-
ject of this study, to withel mjgMaRts.are brought without sufficient com-
prehensiop of the significanc®&s.. ' -

N\ - :' . .' ) . )
¥h actually a relatively smaT™Ngumber of migrants were brought to
court andftried for criminal offenses in Wese two counties, it remains
that their treatment calls for corrective measures. For example, public
intoxication s a symptom of a life style. A sentence of twelve to fifteen
days in jail or a $25 fine is not fitted to the "crime." Such sentences
are statutory, but possibly inhumane, and certainly inappropriate. .

—~——

] Al —— k . R
Pygmalion ih the Classroom _ .
N ' ) ' : R 4 '
N 2Co]es, “Uprooted Children: The Early Life of Migrant Farm Workers," p. 452.
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The relative absence of assistance of coupsel ‘is significant. The
presence of counsel should not be dependent uson a justice's Peading (or
misreading) of the law or on the interest of a public defender. The right
to counsel {s inherent, and adherence to this requirement_is vital to those
ipexperienced in criminal law. P

Bail reform is anotheér -ebvious meadéze that can be\ instituted to help
the migrant and the fopmen migrant. The growers, as we » would be helped
by this measure. Establighment of a district court system would be another
step toward offering these/ defendants a better opportunity to know some-
thing more than the baseness of the law. Conditional discharges ("get out
of the state") are not any more fair to migrants than they are to othemy. -
unwanted-defendants, even though expedient. The alternative sePMtence :;gn\\\\\\

days or ten dollars" should not be permitted in the case of the migrant or
other rural poor. T?e option may be i1lusory, or more igportantiy, it may
be unconstitutional. '

These are only rémedial measures, however, and it is the preventive
measures that must be sought. There is a need for more favorable employ-
ment oractices, protections of minimum wages, unemployment compensation,
and maximum hours. More and bettér housing, elimination of unlicensed"
camps, standards for rent based on the quali'ty of housing, and increased
recreational facilities in or near camps are mandatory. Cooperative
stores, or some, equivalent, allowing the migrant and “resettled migrant®,
to exercise some control over the purchase of needed goods should be S
developed. More enlightened control. over the sale of alcoholic bever- -

~~.ages is vital. More concern for the migrant children, including schooling, -,

‘?éc ation, more and comfortable exposures to different cultural activities,
and the building of a stronger self-concept may be priorities.

s But'all-of these and more réquire concentrated effort on the part of

the "haves." ‘More money is an expedient, and more money may be required.

This money should be ‘directed toward more self-help. projects«-toward hous-
ing, recreational facilities, and cooperative stores.

e

Most important,,perhaps, is the need for comprehension of the depth

" of the problem. Until the researchers actually sat in Justice court rooms,

Tistened to,those familiar wtth migrants, and drove on out-of-the-way, dirt
roads to examine for themselves what camps looked 11ke, they tof®were un-
aware of the plight of the migrants. It may be thit only when each of ys
takes the time to examine the problem that it will become clear. A ]96&
CBS program written by Edward R. Murrow should have been sufficient, but _
the fact that NBC saw fit to write and show its own program fully ten years -
later may illustrate the general lack of comprehension. It seems fitting

to conclude this study with the words of a troubled Chet Huntley, who
observed that "it should be the responsibility of all Americans to see

that no American 13 deprived of the quality of 1ife that the rest of us

take for granted." ‘ ) -

e J

Treportedly the California Supreme Court has taken this tiQn, Rochester
(New .York) Times-Union, September 4, 1970, .

2'Wjgrant--An NEC White Paper,” July 16, 1970.
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And he sa'!ﬂanimals,'f \ .
. dirty and destructive. .. - ‘
A "tribe,"” Black, ig ﬁ;gnt, -
troublesome, burdensome.
Ignore and degrade,
keep them out of town, T,
‘' place below life. . )
) The rootless child ~
cannot survive the depths
. Oof prejudice. . _.
The despair and hope}g§sness
socially undermine ./ ™ i

o~
and intellectually—reduce, - o "<:;:::.% )
' | h‘;’/

fear and suspicion
- those™who stand alone V
in a Sea of white ignorafice. -
To walk to the field, to the bar,

-/to the dying camp of the oppressors . -
-and they have taken the soul

-

John Hopf - ) .
September 17, -1970 ) N
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