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This ‘Special Report is being issued jointly by NACUBO and the.
College and University Pe}sonneZ,Associa?ion to provide bysiness :

- and personnel officers on campus with timely. information on HEW's c
regulations for implementing Title IX of.the Fducation Amendments T

. of 1972. e e Vo N SR
), ) .‘ "\s . ‘ : ’ [ : . \e ; . ) N

A ,o T . B
On June 4 HEW's Office for Civil Rights (OCR) published in the Federal Regigter "final"
regulations for implementing the, landmark federal statute prohibiting sex discrimina- N
tion in education——Title IX. of the Education Amendments, of 1972 [P.L."92-318, enacted
~ June'23, 1972]. The rules, which were signed by President Foxd on May 27 after three
.~ . months of review by the White House Domestic Council, are reproduced in: full on pages
' .3 through 20 of this Spectial Report.s I o I "
- S ; . } ¢ 1 _. o . ' Cee . .
‘The Title IX regulations—=which are. "final" but must still undergo a 45-day. period of
S Congressional review—will: become effective on Uuly 21, 1975 (except for certain pro-
d visions regarding athletics) unless the Congress passes .a 'concurrent resolutgon of _
. .disapproval” by that date. Once the Congressional opportunity to. alter the rules has
" ekpired, the NACUBO service, Federal Regulations and the Employment Practices of, Col-
leges and “Universities, will include,a reproduction of the final Title IX ‘regulations
., as a supplement to a new chapter on "Sex Discrimination.”" g .

' 'The statute stdtes that =~ = . - o | S i
. . ) . . _ \ TN . - ) . : _1{.
Aal Noipersoniin‘theVUnited States shallion»the.basis of sex,
. . . be egcluded from participation in, be denied the benefits
£ "of,.or be subjécted to discrimination under any education f
program or activity receiving Federal financial assistance. A
" Although- women's athletic programs have dqminaéed thé'nationa1 coverage of Title IX, i
the statute and implementing regulations are mo;e‘far-reaching‘and will affect many
- phases of campus operations,yinc;udiné; admissions, #ducation programs, housiyg, fi-
- narncial assistance, nd employment. °Specific'develqpmen;s of importance include:
: ™M . *.Self;eValuétion proceddres for Titlé\IX compliance are inc}uded in the "fipal"

SN ~regulations [see discussion dn page 2-and §86.3(c) of the rules]., . A o .
N R e e _— S -
N .« % The Department of Labor’stance on employers' contributions to retirement plans &

.ég;' (equal contributions or equal benéfits) has been adopted for Title IX. However, at u

the direction Sf the President, a standard government-wide policy on sex bias-in.

© . This Special_Report has been distributed to Primary Representatives of member institutions. It is not ;:dpyrighted, and NAGUBO
' encourages any additional reprintings and distributions that may be appropriate. For furtherinformation, contact: National Association =~ -~ .
o of.Colleg(e and University Businegs Officers, One Dupont Circlﬁuite’&(), Washington, D;€26036. S
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retirehent programs may be adopded in thesnear future. The Equal- Employment portu<
nity Cog;dng;ipgﬁCgchilrhas been directed to study the issue, in consultation with .

. HEW, and report by October 15, 197 on the possibility of a consistent federal -polidy.
=P ob S 1 &
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ok Proportionate “fyirge benefits fov'bar;-timé'empldyees-é;é_not neceésérily'requfied e
by the Title IX ruleg; - R \ _“;k“ ! o B S b
'S . - T e - - . :

ok Th& regulations allow Far the "popling" of sex-restrictive scholarships designateg
by a will, trust, or similar\legal instrument. ' . '
. . o ST ‘g R ' . o : :
Title IX regulations also prdéﬁ e campus administrators with many other requirements, //p'
"~ °some of which may have major i plications for all higher education nstitutiqﬁé and.
others which may have.a varyi g-impact‘aépending on the campus. Administratore with
-responsibilities for coordinating Title Ix\nqmpliaﬁce or implementinghcertain Title
- IX progrims are urged to read the full text of the new regulations.  Staff members-of.
NACUBO and CUPA are ready too assist representatives of member institutions with spe- . °
cific questions or problems related to Ti;le‘IX.ijssues on. whicha government ruling
"‘\or'written statepent are nedes ary should be.addressed. to regional offices of HEW's
0ffice for Civil Rights (locatey in Boston, New York, Philadelphia, Atlanta, Chiéago,
Dallas, Kansas City, Denver, Sam rancisco,\andJSeattle).~ '

. Many ‘questions related to HEW intent may not Be_anSwered'until_months or years of = .
administering.Title -IX have passed; certain aspects of the requirements, including
issues related to scholarsiips, physicfl education, and curricula, may not be resolved

“until they are addresse by the court system. ™ - . T e e

-~
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AN SR S -
OPOSES CHANGE IN CIVIL RIGHTS ENFORCEMENT PROCEDURES ™~ . o

‘Simfltaneous w éh its issuance of Title IX regulatipns,,OCR‘proposéd (Federa%fRegister,-"
'_éﬁ')-é;zzzéiing change in the department's gnforcement?procedures_for civil #ights
- s'aiﬁﬁes adm nistered'5§ HEW. Under the proposed rules, OCR will no longer investigate’
'ndividual complaints. However, individual complaints will be used for the setting of
/priorities for civil rightsvenfotcement and broad inquiries into patterns of discrimi-
/ nation. fhe .intent 6f the change is "to focus HEW's enforcement achinery on the main,
/" éystemic/forms of disc¥imihation...rather tham follow an qpprdachmﬁn which priorities
, are dicfated.by the morning's mail, and each complaint, whether specious or not, must
* be fully investigated." . e ' ’ ’ . ' ST
Affecfed by the proposed rules would be Title IX, Title VI of the Civil Rights Act-of
1964,/ certain sections of. the 1973 Rehabilitation Act and the Public Health,Seivice
Act, /and other Statutes administered by HEW dealing with alcoholtem and dryg abuse.. -
-Enngcemgnf’procedures for Executive Order, 11246, as -amended, would not be affected, ‘
sinde OCR is merely.the agency designa éd by'the Office of Federal Contract Compliance
' for affirmative action compliance in h¥gher education. = A -
. L v . S « S ,
Until these procedural regulations are issued in final form (institutions have until B
‘July 19, 1975 to submit to OCR comments on the proposed rules), Title IX interim proce-

dures_aré the same as those used for Title, VI of the Civil Rights Act of 1964. 'Title
IX compliance may, for the most part, be a matter of insgitutions' "moving in good faith
" to end sex discrimination." ‘The "final" rules {nclude procedures to allow colleges and
universities to evaluate and modify their own programs and take appropriate remedial
' steps to eliminate sex discrimination. These steps must be taken within one year of - -
~the effective date of .the requirements, ‘July 21, 1975. o . :
. T v : . . )
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Title 45—Public Welfare .
SUBTITLE A—DEPARTMENT'

HEALTH,

EDUCATION, AND WELFARE, GENERAL s

ADMINISTRATION

PART ﬂG—NONDISCRIMINATIO |.ON THE
BASIS OF SEX IN EDUCAT
GRAMS AND ACTIVITIEC RECEI

BENEFITING FROM FEDERAL FINAN- .

it
.l

CIAL ASSISTANCE
. On June 20, 1974, the Offict for Civil
Rights of the Department of Health, Ed-"
ucation, and Welfare gdve notice of. pro~-

posed rulemaking to the effect that it'in-
tended to add Part 86 to the Depart-

"+ mental regulation to effectuate title IX

of the Education Amendments of. 1972
(20 U.8.¢. sections 1681 et seq.), except
sectlozs 804 and 908 thel:eof (20 US.C.
d to Federal

- financial asslsta.nce a tered by the

Department (39 FR 22228) . Title IX pro-
vides that “No person fn the United
~Statés shall oni the basis of be ex-

cluded from participation in, be denied:
the Henefits of, or be subjected \to dis-
- erimination under any .education prog
gram or activity receiving Federal

- clal asgsistance,” with certain exceptions.
Tjtle IX is similar to title VI of the Civil
Act of 1964 (42 U.S.C. 2000 dyet
seq.) except that title IX applies to d.i.g

crimingtion based on sex, is limited

" education prograins and activities, and

includes employment. Title IX Is also
similar to, but independent of, sections
799A and 845 of-the Public Health Serv-
ice Act which, ih effect, proscribe. dis-
crimination on the basis of sex in admis-
sions to certain health training pro-
grams (42 U.S.C. 295h-9 and 42 vu.s.C.
298b-2).. 2 .

Interested persons were - glven until
- Octobér 15, 1974,*in Wwhich: to submit
written comments suggestions, or ob-
jections regarding the proposed regula-
tion. The Department received over 9700

- comments, suggestions or objecti and,
after consideration of all relevanf mat-
ter presented by interested persons, the

'RULES AND REGULATIONS

: tormatim policies; “and  other general

matters related to discrimination on the-
basis of sex. The Subpart also explains
the effect of state and’ loca.l laws and
other requirements ’

5

" Subpart B (§§ 86.11 through 86.17). de-.
scribes the educationsal institutions and
other entities, whether public or private,
which are covered in whole or in part by
+ the regulation. It also.includés exenfp-.
4lons as to the admissions rictices of
certain educational institut
exemption as to the membership prag-

- tices of social fraternities and sororities, |

»the Boy Scouts, Girl Scouts; Camp Fixe

Girls, YW.C.A,, YYM.CA, and certain
volufi’ary yont{x service organlzatlons
This Subpart defines “admissions,” and

describes certain educational institutions -

“which are eligible to submit transition

' June 'A

- admission preferences,

regulation as prioposed is hereby adopt-

d, subject to'changes 28 reﬂected here-

3 . .

DA'I'I

plans designed to convert their single-sex -

admissions processes to non-discrimina-

- tory processes. over a stated period of -

tjme not to sexéeed seven years from the
actment of title IX (i.e.,
79). The exemptiong for- the
admisslons practices of certain leduca~
tiohal institutions are set forth in' § 901
(a) aof title IX as originally passed by
Congress in Pub. L. 92-318. The exemp-
tion for the membership practices of the
a.lorement.ioned youth organizations was
inserted into title IX by § 3(a) of Pub, L.,
93-588, signed by the PreSident on De-.
cembqral 1974. -, -
& .

Subpait C 1 88 21 through 86.23) sets
forth the general and particular prghi-
bitions with respect to nondiscrimination
based on sex in admissions policles and
-including re-
quirements cencerning recruitment of
students.- The regulatory requirements
regarding - treatment of students and
employment (Subparts D and E) are ap-
plicable. to all educational institutions
recelving Federal ‘financial assistance,
‘including those whose admissions are
exempt under Subpart c o

7 :
Subpart D (§5 86.31 through 86.42) sets

-

L

forth- the general rules: .with respect to .

‘ prohibited discrimination in" educational

- 'This regulatio hns been signed by the

Secretary of Health, Education, and

_ 'Weltare and approved by the President.

It will be tted to Comgress pur-
suant to section-431(d) (1) of the Gen-
eral Education Provisions Act, as amend-
ed by section 509(a) (2) of the Education
Amendments of 1974 (Pub, L, 93-380, 88
Stat. 567). The, regulation will become

oS

.. 4
BUMMARY OF REGULATION.
Subpart A of this regulation (§§36.1

- through 86.9) includes’ definitions and -

provislonis ecncerning: remedial and af-
firmative actions, self-evalumtion, re-

. quired ssmirances, dissemination of in-

programs and activities. The specific sub-
ject matter covered in Subpart D includes>
discrimination ‘on the basis of sex in aca-
demic research, extracurricular and
ather offerings, housing, facilities, access
to programs and activities, financial and
employment assistance to students,
health and insurance benefits for stu-
dents, physicsl education and instruction,
athletics, discrl.aﬂ.nation based on the
marital or pareéntal status of students
and portions of classes dealing with sex
education. The regulation’ expllcltly does
not affect the use of particular textbooks
or curriculas materials,

Subpu-tl!: (§§ 86.51 through 86.61) lets
forth the general rules with respect to

T

.."sg

K

'4.',

“+

ns and gn

.

_employment in educat'ioms programs and

sctivities. The specific subject mattersrk‘—é————f

covered are: discrimination on the basis
of sex in hiring and. employment cri-
teria, recruitment, - compensation, job

- ¢lassification and structure, .promotiong

and terminations, fringe benefits, coq—
sideration of marital or parental status,
leave practices, advertising, and pre-em-
ployment inquiries as to marital or pa;
rental status. It also jnclhides provisions
for exemptions where sex is a bona ﬂde '
oecupatﬂ'na{ qualification.

9 ,
_ Subpart F (§ 86.71) sets forth the in-

L

_terim procedures which will govern the

implementation, of the regulation by in-
‘cokporating by reference the De

ment's procedures under title VI o the :

'cwu Rights Act of 1964."

Scopr: OF APPLIGA'HON
10
Sectlon 86.11, in Subpa.rt B, provides

., that the regulatlon applies “to each edu-
“cation program or activity which receives

or benefits from Federal financial assist-
ance” administered by the Department.
Under analogous cases -involving consti-
tutional prohibitions against ractal dis-
crimination, the courts have held that

“the education functions of a school dis-

trict or .college include any service, fa- -
cility, activity or program which it oper- "~
ates or sponsors, including athletics and
other extracurricular activities. These
precedents have been followed with re-
gard to sex discrimination; see Brenden
v. Independent School District 742, 4717

f’ 2d 1292 (Bthv Cir. 1973).'

/ ~ 11
Tifle FX requires in 20:0.8.C. 1682, that

S

in its effect to the particular e
progra.m or activity or part théreof in
noncompliance has been found. "'
The interpretation of this provlslon in
title IX will be consistent with the inter-
pretation of similar language con ed’
in title VI of the Civil Rights Act of 1
(42 U.8.C. 2000d-1). Therefore, an edu-
cation program -or activity or part
thereof operated by a recipient of Fed-

eral financial assistance administered by

the Department will be subject to the
requlrements of this regulation if it.re-
ceives 'or benefits from such assistance.
Thig interpretatlon is consigtent with the
only case specifically ruling on the lan-
guage contained in title VI, which holds
that Federal funds may be terminated
undér-title VI upon a finding that they
“are Infected by a discriminatory en-
vironment * * .*” Board of Public In-
struction of ‘Ta County, Florida v.
finch 414 E 2d°1088, 107879 (Stli Cir,
969),,

A more detafled discussion of various

aections in each of the Subparts of the .

title IX regulation is set forth in the
following paragraphs. In certdin- cases, *
major issues and the reasons for the.
nnal lxmguue are disc%x_sged

.

- .-

L 4
|
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termination or refusal to grant or con- °
- tinue’ such assistance *shall be limited -
Ecatlon

A

Y

-
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SUDPART A—CHANGES

-

-educa
d in this part.t -

4

‘13
-Section 86.1—The statement .of pur~
‘pose Is amended by, AddINg The words
. “whether or not such p.rog%
- ity is offered or sponsorgd by
tiona) institution as defi
7 7 o 14 .
. . , .
‘Paragraph 86.2(a)—The defl ion.of|
. “Hitle IX” as used in the reguldtion 13\
» amended by adding “except §§ 904 and |:
906 thereof.” The,U.S. Code citation Kuu i
been appropriately amended to reflect .
this change. - L : o
- @ 15 R . TR
~ Paragraph 86.2())—The definition of
“local education agency® is amended to
include the following parenthetical ab-
" breviation: “L.E.A. .
oo ) * 18
. - - - 4
Section 86.3—Remed¥al and affirma-
tive ‘actlon and self-evaluation. Para-
.~ graph (a) of this sectich is ame¢nded to.
" read as follows: )
‘It the Director finds that s recipient has
- discriminated agaimst persons on. the basls
of sex in an education program or actlvity,
guch recipiént shall take such remedial ac-
tion' as the Director deems necessary to over-
come the effocts of such dipcriminagion.
. - Paragraph (b) of this gection _is
amended. by adding the sentence “Noth-
ing herein shall be interpretedeto alter

.

a reclpient mdy have under Executive
"~ Order 11246.” ’ , LT
In addition, paragraphs (c) and (d) of*
- this section have been added. Paragraph °
- {¢) requires reciplents within a year of
__the -effective date of the regulation to
- evaluate their policles and practices and’
the effects thereof interms of the re-
quirements of the regulation, to mo

do not or may not meet the requirements
of the regulation, ,ana\to take appropriate
remedial agtion to eliminate the.effects
of any discrimination which resulted or
may have resulted from adherence ‘to
them. Paragraph (d) requires that the
© reciplent maintain for at least three
‘years from completidn of the evaluation
made pursuant to paragraph (c) s de-
scription of any modifications made and
‘any remedial actions taken pursuant to

paragraph (c). )
18 -
Section 86.4(a)—The general descrip-

-tion of assurances required is°amendcd:
to add the following: = ° -

‘An assurance of ooinpliance with this Part
shall not be satist ry to the Director if .
' the appiicant or rdcipient t¢ whom such °

ASSUrANCe .pgnes fails to commjt itseif to

“ take whateve! remedial action' i3 nece:

in accordance with §86.3(a) to eliminate
existing discrimination on the basis of sex or
to eliminats the effecta of past discrimination
‘whether occurring prior or subsequent to the
submisaion to the Director of such asurance.

- Paragraph 86.6(:5—-‘1‘!)9 paragraph
concerning the effect of this regulation

R

A FullToxt Provided by ERIC :

-“medjstely pridr to the word *

ar agtiv-" - .
+ Secti

f

any affirmative action obligations which

any of these polices and practices which™

e
N o ST
on Other Federal provisions is amendgtl
10 :add-the words**and do not alter” im-
gbllgatl,gm,"
in the proposed regulation. .. . - .
: ; B 2. K -
on 86.8.~The section eoncerning
esignation of a responsible, employee is
mended as: follows: The section as it
ppeared in the proposed regulation is
redesignated ds patagraph 86.8(a). .and
is amended by adding, at the end of the
section as it appearedi{in-the proposed
regulation, the senterice: “The recipient
shall notify all its studehts_and em-
ployees of the name, office, sddress and
telephone . number of the emplby&i:’!o{
employees appointed pursugnt. ¥
paragraph.” A second . paragraph: desig-
npted parpgraph 86.8(b) is\ added to
read: : ) o

) : - ¥y ’
(b) Complaint procedure of recipient. A
reciplent shall adopt and publish' grievance
pPocedures—providing for prompt-and-equl-
table resolution of student and employee
complsints alleglng any action which wopld -
be prohibited by {his Pam: e
. R
: 21 BN
© Section 86.9—The sectior gn dissemi-
nation of policy has been amendegd. &%

follows: Subparagraph 86.9(a) (1) -is’
amended by adding the words “and par--

v k .
! ]
s

- \

)

ents of elementary and secondary stu-~:'pes

dents'f{lollowlng the word “‘students,”
and by’adding the words*‘and all unions
or professional organizations’ holding
collective bargaining or Eotpes‘lonal
recipient.”

i ‘\'(Axﬁusm
. ) ' 22

). Although a numbep of changes were
made In Subpart A, most of these
changes may be viewed as clarifications
rather_than as. substantive alterations.
One substantive change was made in
86.3 where two new:paragraphs.con=
z}m\lgg sé(—evaluation have been added. -
‘The Secrétary believes that many of the
discriminiatory policies and practices now
adhered to tinue largely because the
institutions res ible for them are un-
aware of their ejls e Accordingly, the -
Secretary belleves that-the requirement
that reciplents conduct an‘initial inquiry -
into their activities will enable them to
identify and to eliminate much discrim-
ination without the intrusion of thé Fed-
eral government. In addition, where &~
compliance review reveals noncohpli-
ance, the Department will be able’to take
into account in determining necessary
corrective action to be taken by a recip-

M

. ient the actions already being taken by

the reciplent to' furthep equal opportu-
nity and to achieve full compliance with
.title IX and the regulation pursuant to
‘their self-eyaluation. . .,

"~ An additional substantive change wus’
made in § 86.8 where the regulation now
requires recipients to establish grievance
procedures (§ 86.8(b)). The Secretary
believes that the establishmeny of griev-
.ance procedures by recipients factli
tate compliance and prompt correction of
complaints with resort to Federal in-
volvementiue .

S Ta’.m‘pilﬁé'@*fftﬁﬁfi_'sf'iipprOpr '

t' to this -admis

¥ part B.belowY,

S
ACUBO Spe
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The tekulatldh leaves up to the recipt-,
ent the choice of having, one central

N

" grievance protedure or of establishing:

[ different
e,
4 *

individual procedures

. : * 23 .

-Other than as noted above, the con- -
tent of Subpart A remains substantive% .
close to that.in the proposed rule. § 86.2
'is especially important since it provides
definitions applicable : th hout the
regulation. Of particular ngfé is § 86.2{0)
which provides that whére an educar -
tional institution is composed jof more - :
than one school, department br- collegt,
atmission to ‘which 1s independent of
sion to any other component, each -, .
siich school department or college Is con-~.
sidered ‘as a separate unit for’the pur- .
poses of determining whether 1ts admig-" .
sions are.covered by the tegulation. Thus, "
if a-private instjtytion is composed of an

undergraduate’ands, a-graduate -college;- - —

sdmissions fo the undergraduate :co,&ge
are_exempt (see-distussion under’ Sub-... .
M hdmissions to -the ..
Efe"jf.“ o
PRT UL o SR
‘Paragraph 86:3(a) requires remedia

atevst';hbg(l

-

action to overcome the effects of previous
iserimination based on sex which-has,
n found-or idenfifled in a Federally -
assisted ‘eduication ‘progrant: or’ activity.
Rernedial action pilirsuant to-paragraph
86.3(5) ‘is restricted to those sreas of a
recipient’s'educatton program,oriactivity

Kgreements' before the words “with the .which are not-éxempt from'coverage..

JParagraph 86.3(h) permits, but.dpes not |
require;. afirmative: effort® to overcome
the effécts of tonditions which have re- -

" “sulted In limited participation-in all or

part of a recipient’s education program
or activity by members of elther sex. *
Moreover, the affirmative efforts referred -
to in paragraph 86.3fb) ‘donot alter any
obligations ‘which a {recipient may. have
as a Federal contractorspursuant to Ex-
ecutive Ordez 11246. R ‘-
: g7 25 % .
- Sectlori'86.4 requires each recipient of
Federal.financial assistance to submit to
the Director an assurance that éach of
{ts education programs and activities re-
ceiving or benefiting from such assist-
ance will be administered in compliance

- with the regulation. Such an assurance

will be considered unsatizfactory if, at.
any time after it is given, the reciplent
?iilg to take any remedial ion found
neceasary to correct discrimination or the
effects fbgeof. L ‘ ’
‘sﬁ@r B—CHANG
Do . et
Sectlon 86.12 is' &
Paragraph  86.12(h) -
clalming- of an exemption b
lgion is amended to read:'. '

il mitlt\x\tién\

(b) Exemption. An education

* which wished to “ciaim the exemption set™.

forth in paragraph (a) of this section shall

4 do s0 by submitting in writing to tie Direc~

tor a statement by the highest.ranking offt-
clal of the institution, identif the pio-~
vislons of this, Part® which oconflict with &
specific tenet of the religlous organization.

.
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@
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Sectiyns 86.14 throwgh 36.16 are re-

' dedgnzted as $186,15 through 86,17 A
new § §6.14 is added dealing with mem-
bership practices .of social fraternities
and rorities, YMCA,* YWCA,  Girl
: Smutd% .Boy Scouts, Camp Pire Girls

Lt e

and 1
. A new paragraph 86,15(4) ; reflect-
" “ng. the_specific language of subpara-
graph 961(a¥ (@) of the Statute, is added
'specifying that the resulation daes not
apply to the admissions practices df edu-
cational -Institutions prior to' June 24,
- 1973, which\ls one year from the date of

enactment of title IX.
i A ;

Subpart B
ered sub-

statutory

by its highest rank-
ying the provisions of

. reguiation /which conflict with the
© /tenets of the/relig organisation in-
/ volved. The/most netable substantive
/. change in Slibpart B, however, is the ad-
7" dition of % new § 86.14 which essentially
o incorpo l'e‘_;

om

-

fraternal organizations, both the am:

a social nature., ;

- cles bf business and other professional

fraternities and sororities may be sub-

. ject to coverage either if they themselves

, 'Teteive Federal financisl assistance in

. connection with an education program ot

activity or if they fall within the amhit

of subparagraph 86.31(b) (7). under

<which reci are prohibited frosm pro-

viding carit'assistance to agencles,

, Organime ne or persons which discrimi
.~ nateon :

Wt

s

the basis of sex,
B

1)

Apart from the
ately above, Subpart B remajns substan-
tively the same as it appeared in the m
posed regulasion. Section $6.12 provides
that: the regulation-‘does not. apply. to
religiously controlled institutions to.th
axtent that such ‘application would,

the controlling organimation. Section
94.13 of the requiation provides that afl

ERIC .

Aruitoxt provided by Eic:
e

v

Sy

in,voluntary youth organiza- .

> of Mitle [X such

fon now need onlw

ment and the regtlation limit their ex-
eriiption to fraterntles and sororities of -
,. membership poll-‘\

changes noted immedi-

. incousistent with.thé religious tenets of,

.

o>

. 1.
- 3 L ) - . . . . . .
are reciplepts of Federal financlal as-
tance, whether secondary or post-
secondary, are exempt-from coverage.
"~ Nefther ‘the statute nor the regulation
plies to United States military and
t marine academies sirice these
_schopls are Federal entities rather than
recl;?%enls of Federal assistance. .
e ‘ 30 ) -
. Thely . ‘
. certain ‘institutions: vocational, profgs-
slonal, \graduate, ‘and pilic. under-
. gradua titutions, except such of the '
2 lstter as from theic founding have been
traditionally. and continually: single-sex. -
The ns policies of private under-
graduste institutions are exempt. Under
the statute and §86.15, the admissions
‘requirements*do not apply, in general, to
_admissions to publi¢ or private pre-
school, elementary and . seconda
schools. Because the statute ma
<coverage as to vocational schools,
- however,
vocational schools, whether at the junior
high school, high school or post-second-
ary level, is covered by paragraph- 86.15°
“(¢) and must be pondiscriminatory. With
respect to coverage of admissions to in-
stitutions of professional and voca
education, the Secretary has interpreted
the statute. as excluding ‘admissions
coverage of professional and*vocational
programs - offered at private. under-
. graduate schools. Thus, admission |to pro-
grams leading to a first degree in fields
such ds-teaching, engineering, and-archi-
tecture at such private colleges will be
. exempt under paragraph '86.15(d).- A..
numniber of comments were, recelved urg-

", ing the Secretary to change his inter-

. pretation of the statute’in this area. Even|
. after reassessing the Department’s posi-
tion on this issue, the Secretary believes
that Congress did not address the ofer-

4ap between the term “professional” and
the . term “undergraduate.” Thus, the

Becretary remains convinced that, while -
that sectiontof the statute pertalning to
‘admissions might be read as including

“ offered, the statute ean also be resd as
stating that: ns to privite under-
graduate schools were to be ly ex-

! empt. The exemption in paragfaph 36.15

\~(d) for ons'to public traditionally

and continually single-sex undergratiuste .

institutions will affect only & few inatitu-

tions: Likewise, § 86.16 of the regulation,
concerning ttansition by single-sex :::l
cove

| , -+ Busrarr C—CHANGES .
‘ & " 31

| Settlon 86.31—Subpa
(2) is amended to inclu
alternative tes

- hawe such a disproportionately adverse

~ effect are shown to be unavailable” fol-

i lowing the parsgraph as it appeared in
the regulation.. That section is

er amended by omitting the words

I
[N -

aph 86.21(b)
the words “and

tatute covers” admissions 1o only

admission to.public 0r private “tive action pursuant to §863(b).

tional

‘professional degrees wherever they are .

- 5-

“successtul completion of” and
the words “success in." '

_ 3

Subparagraphs 86.21(c) (2) and (3) ",
&re amended by deleting-the words “mis-
carriage, abartion” and inserting in leu
thereof the words *“termination of prég-
nancy.n . 2 .

inserfing

S

®

33

s,ubparaérabh 86.21(c)(4) is am
by deletirig the term-“Ms." -

34

**Section 86.23-—Paragraph 86.23(a) s’
amended to read as follows:

(a) Nondiscriminatory recruitment, A re-
cipient to which this Subpart applies shall’ .
not discriminate on the basis of sex In tire
recruitment and admisston of students. A
feciplent may be reguired to undertake ad-
ditional recruitment efforts for one g€ as re-
medial actton pursuant to § 86.3(a), and may
choose to_undertake such efforts as afMrma-

ended‘

s ANALYsis

35

}ﬁ}ther of the two changes in Subpart
C is substantive. The amendment to sub-
paragraph 86.21(b) (2) clarifiles a prin--
‘ciplg which grovoked some confusion in
‘the comments. E ST
Both that change and the revislon of
paragraph 856.23(a) reflect an effort to,
conform the provisions of the regulations’
dealing with students and those dealing -’
with employees. Apart from these

N

i

‘changes, the substance of Subpart C re-

mains unchanged and generally pre-
scribes (subject to the -appropriate ad-
missions exemptions) requirements for .
pondiscrimination in recruitment and
admission. ¢f students to education pro-
grams and activities. In addjtion to &' -
general prohibition of discri tion in

4

o

.

te

<

N

paragraph 86.21(a), the regulation delin-" -

eates, in paragraph "86.21(b),” specific
prohibitions based on sex relating to such
praictices'as ranking of applicants, appll;
cation of quotas, and administration af ‘
tests or selectiom criteria. Use of tests for
admission which are shown to have a dis- -
proportionately adverse effect on mem- -
bers of one sex must be shown validly to
predict suceess in the education program
or activity In question and alternative

tests or criteria which do not have such .--

a disproportionately adverse effect must
be shown to be unavailable (subpara- -
graph-86.21(b) (2) ). Further, in connec- ,
tion with this prohibition, § 86.22 of the
regulation forbids a recipient from glving
prefetence to applicants on-the basis of
their attendance at particular institu-’
tions if the preferénce results in discrim-"
ination on the basis of sex. Such prefer-

. ences may be pernilssible under that sec-

tion, however, if the granting institution .

-4

can show

roughly equivalent numbersof maieés and
females, or it can show that the total
number of applicants eligible to receive
preferences Is insignificant in compari- .
son with its applicant pool. - o

1

by

Pl

that the pool of applicants eli- / - -
or criteria which do not - gible. for such prefcrques_ includes -




o T I :
- Specific prohibitions in Subpart C also
" forbld applying rules concerning such

a manner whigh discriminates in admis-
sions on basls of sex (subparagraph

§6.21(c) (1)). Subparagraph $6.21(c) (2).

pregnancy and related conditions, and
subparagraph 86.21(c) (3) provides that
reciplents shall treat disabilities related
_to such conditions in the same’manner

. 7" Tand under the same policles as any other
+ ..  temporary,disability ,or physical condi-
s tion is treated. Finally,'in addition to.
the provisions of § 86.23 discussed above,

a recipient may not, under paragraph

' 86.23(b), rec;‘{xit primarily or exclusively
> 'which are éxclusively or predeminantly
., - single-sex if the éffect of such recmiit=
“ " ment. efforts Is to discrimingte on the

basis of sex. - : e

SUBPART D-—Cmuczé' ,
RE R »

. Bection 86.31, concerning- education
programs and activities, 1s amended as

\, ppemms | |
_%:,rou.ows..} L L "N

by adding after the word “behavior” the
© . .word “sanctions.”r e .. -
. T4 v
Subparagraph 86.31(b) (6) 15 smended
« by adding afte, the word “applicant” the
. words “including eligibility for in-state
* ' fees and tuitlon” *  °

! 40

. Subparagraph 88.31(b) (7 is amended.
to read as follows: . . . :

ainst any person by providing significant

assistance to any ‘agency, organization, or

7, person which discriminates on the ‘basis of

" “mex In providing any ald, benefitor service
to students or employees; o

* - Paragraph (c) 15 redesignated as para-
graph (d) ahd & new paragraph (Q 1s
inserted toTead as follows: .

* (c) Assistance administered by d-recipient
educational intitution to study at a foreign
institution. A reciplent educationsal institu-
tlon may administer or gaslst in the adminis-
~tration of scholarghips, fellowships, or other
awards gstablished by forelgn or domeitic
wills, trusts, or similar legal inatruments, or
by acts of forélgn governments-and restrictad
to members of one sex, which are designed
to provide opportunities to study abroad, and
which are awarded to students who are al-
ready matriculating at or who are gradusates
of: the ‘recipient institution; Provided, a re+
ciplent edyicationsl institutiorftwhich sdmin-
isters or st ih the spministration -of such
scholarships,. fellowshlps, or other awards
“whigh are restricted to members of orie sex'
- provides, or otherwise makes avallable rea-
sonable opportunities for similar studles for
members of the other sex. Such opportunities
ay be derived Irom seither. domestic or
f8reign—sources, — .- .

a e
Subparagraph . 8631 (2 (1)  -is
r ‘amended by deleting theé word “ensure”
N \ \‘l g\ : v ‘ ) ~ A ‘ . ’
ERIC - * e

natters as magital or parental status in -

““e. ' at. institutions -the student bodles of. °

o . c(b) (7y ald or perpetunte discrimination

'&;ppearlngih'i the second line of the pro-
posed regulation and substituting there-

for the words “assure iteel.” °~

[ 42

" Subparagraph 86.32(c) (2) is ‘amended
after the word. “students” in line 6 of

; ; - the paragraph as it appeared in the pro-,
prohibits discringination‘on the basis of —5c.4 regulation to read as follows: - -

. ghall take suchsreaspnable action as may be’
necessary to .assure ‘.itself that such
housing * * * . -

. The remainder of, the pagagraph Is
_unchanged.. . - o :
SR 3 \

Parsgraph 86.34(a) is redesignated as
§ 86.34 and is amended further by adding
six subparagraphs containing language:
(a) Providing adjugtment periods with

respect to classes and aqg'.lvitles in’

physical education; . .
~ (by Allowing grouping of students in
physical education classes and etivities.
.by ability; L - :

.Gc) Allowing separation of students by

‘. sex within physical education classes and

activities during participation in contact
sports; = . Lo

(d) Requiring use of standards for
measuring skill or progress in physical
- education classes which do not adve_rglg.ly

Subparagraph 86.31(b) (6) is amended, . gert members of one gex; | :

(e) Allowing portions of classes in ele~
mentary. and secondary .schools which
deal exclusively with human sexuality to
be .conducted -separately for boys and

. girls; and - . .
. (1) Allowing reciplents to offer a
chorus or choruses composed of members
-of one sex or predominantly composed
of members ¢f one sex if those choruses
aregbased on vocal range or guality.

. 4“4

. Paragraph 86,34(b) is redesignated as
§86.35 and retitled “Access ‘to schools
op,eljated‘by L/.E.A|.§." ) -

45

Paragraph 86,34(c) is redesignated as

~§ 86.36 to read as follows:

5§ 86.38 Counseling and use of appraisal -

and counseling materials.

" (n) Counseling.-A reciplent shail not dis- "

criminate against any persori on the basis of
gex in the counseling or guldance of students
..or applicants for admission, L "

(b) -Use of appraisal and counseling mate-
rials, A recipient which uses tesating or other
materials for appraising or counseling stu-
dents shall not use different materials fof

students on the basis of their sex or use .

materials which permit or require different
treatment' of studenis on such basis unless
such different materials.cover the same occu-
pations and interést areas and, the use ot
such different materials is shown to-be essen-
- tial to eliminate sex bias. Raciplents shall
develop and use internal procedures for-en-
suring that such materials do not discrimi-
nate on the basis of zex. Where the use of &
ocounseling test or ‘other ina nt results
In & substantially disproportionate numbef

course of study or classification, the recipjent
shall take such action as is necessary to as-
sure ltself that such disproportion 1s not the
result of discrimifiation in the instrument or-
its applioation, - ST

[N S

P |

~

. o o .

" NACUEO Special Report.75-4

v

oy . .-

K "(c) Disproportion” in classes. Where'a re- '
ciplont finds tht the enrollment of a par-

ticular’class contains g subdtantially. dispro-

portionats - number .of Individusis. of one.

- sex, the reciplent ahall take such-actlon as is
necessary ‘to assure itself that.such dispro-
‘portion is.not the. result’ of diacrimination
on. thiF basispf sex.in counseling .or. gpprajsal-

_“aforialasws by counselors, ... e

' . 46 “' .
. Paragraph 86.35(a) Is redesigfiiited

§ 86.37 and the new section includes four

paragraphs which ‘include \language;*
(a) Generally prohibiting recipients
from lmjiting eligibility for or providing

. different financlal assistance to students .
on the basls qf sex or from assisting out-
side. organlzations or persons .which so |

. discrimdnate in providing assistance, and .
from applying any rules or assisting .in

the application of any rules which treat
members- of one .sex differently from

members of the other sex on the basls -

of ‘marital or parental status; -~ .
(b) Specifically allowing recipients

_administer or assist.in administration -*

of sex-redtrictive scholarships, fellow-

ships or other forms of financial assist- -
.ance established:under a -domestic or-
foreign will, trust, bequest or other simi- -

lar instruinent, if the overzall adminis-
tration is nondiscrimihatory; -

schiolarships or grants-in

tion to the number of stydents nf each

- gex partieipating In intérscholassi¢” or
intercollegiate athletics, .but allowing
deparate flnancial Rssistance for mem-
bers ¢f each sex provided in connection
with separate athletic teams to the ex-

tent those teams are permitted under

this regulition...
X . 47

", A new. §86.38 is added which ts en-

titled “Employment assistance to stu-’

dents.”. The new section includes. two

paragraphs: Paragraph 86.35(b) - be-

comes paragraph 86.38¢a). Paragraph -

CY

.48

Do . o
Section 86.38 is " redesignated as
§ 86.39 and is amended by adding at the

86.35(c) 1s redesignated as paragraph
86.38(b), . , -

¢

©

, broposed regulation the sentéfice “How-
ever, any recipient: which provides ‘full

coverage. heplth gervice*must provide

gynecological care.” : -
— 50

clude five - subparagraphs '-containing

langudge: :
" 1. Prohibiting discrimination against
or exclusion of:pregnant students from
“-an educat program or activity unless
the student Yoluntarily requests to pak-
ticipate in a stparate portion of the pro-
. gram oy activity of the recipient;*
~-2. Allowing ‘a reciplent to reguire a

of a physician.that the student is-physi-
cally and emotionally able to continue

‘perticipation in the normal education

program or sctivity so long as such a

certification ix required of all stiidents

N T

end of the sectloxr as 1t appeared In the’

Paragraph 86.40(b) is amended to in-

of mermbers: of one sex in any particular gremntsﬁxdenttoobtdin’a‘certiﬂc'atlon RN

g



e

o -

June 12, 1975 7
i ST

)

© other physical or emotional condi-

«tlons; .. - -
— 3. Allowing recipients to offer sepa-
» ) rate insiruction for pregnant students so
yis voluntary and provided such instruc-
tion is comparable to that offered tc nons.

~-.pregnant students; . o
- 4. Requiring reciplents to treat preg-
5 . ,nancy, childbirthsfalse pregnancy, ter-
mination of pregnanty or recovery there-
from like any other témporary’ disabil-
ity; and S v
-, ' 5. Where a reciplent does not main-
"> tain a temporary disability policy for the
student or where a studeht does not
qualify for leave, the recipient must treat
regnancy, childbirth, false pregnancy,
‘termination of pregnancy. or recovery
therefrom as a, justification for a medi-

cal leave of absénce at the conclusiod of

whigh the student shall be reinstated to
the status whic%,she held when the leave
Regan.. . :
- L . . 51
Paragraph 86.38¢b),
- of , student  interest,”
86.
. posed regulation have been-deleted. Seg-
. - tion B6.38 is redesignated as §86.41 and
A i‘u‘\{thgr amended to include language:
T (kX Prohibiting discrimination by a
redipient in any interscholastic, inter-
. -collegiate, club, or intramural athleticg.
“(b) Allowing separate - teams when
3~ those teé.ms; aré based on competitive
_ skill or if they are jin contact sports, but
- .requiring that if & team’is provided-for
- - *  mmembers of onje sex and not for the other
- . 'in a non-confact sport. and athlelic op-
portunities £0T the sex for whom a team
. . 1s not provided have: previously’ been
! lmited, members of that sex be allowed
{ td try-out for theteam offered. (Contact
.. sportgare defineq for the purpose of the
+ | rregulation.) . e

3

“Determination
and paragraph

which will -be considered in assessing

whether ‘a recipient has provided “equal
opportunity in the area of athletics.

. . " (d) AllBwing recipients an adjustment

T period during which they must work to

. comply. with t section ‘as quickly as

-+ .. possible but in%ho event allowing non-

compliance to continue past one year’

from the effective date of the regulation

. ~.irr the case of elementary schools and in

. _no case later than three years from the

eftective date of the regulation in the

case~of secondary and 'post—secpndary

s e

Tong- ss-admittance -to-sueh-instruction—

), “Affirmative efforts,” of the pro-;

"(¢) Delineating some of the 1actors

" their membership policies by & recent
ameridment to the Statute which was en-

- acted in late 1974, “This amendment is

reflected, as’ already noted, in §86.14
which-—exempts—s0
sororities, certaln named groups such as_:
“the Girl Scouts and certain volyntary
- youth. service organizations. Other
groups,s however, such-as business and
professiohal fraterpities and Bororities’
and honor societiey cohtinue.'td be cov-
ered. The regulation provides thiat if the’
recipient furnisheq the “outside’ agency
or organization with “significant assist-
ance,” the “outsid¢” agency br' organiza-
tion becomes so cohnected with the edu-
- _eatiort» program o activity of. the re-
“cipient that any discriniinatory policies
- or.practices for which it is responsible
. become - attributable to the recipient.
_ Thus, such forms of assistance as faculty~
sponsors, facilities, administrative staff,
' etc,, may be significan} enough to create
the riexus and ‘to render the organiza-
tion subject to the regulation. Such des

terminations will turn-on-the facts and -

circumstances of specific situations.
Section 86.31(c) provides thaf where
a sex‘restricted scholarship, fellowship,
or otHer such award established by &
foreign will, trust or similar legal instru-
_ment but adthinistered by a recipient’
constitutes a benefit to a studeént, already
matriculating at the recipient institution
(e:g. the Rhpdes Scholarship and the
- Clare Pellowship which provides.-oppor-
tunities for male students at domestic
institutions - to study. ~abroad), the
scholarship; fellowship or award may not
be. administered by, the recipient unless
the recipient sdministers, provides, or"
otherwise makes available, reasonable
opportunities’for similar studieg for stu-
dents of the other sex. Such benefits may
be derived_from either domestic or for-
. elgn sources. - ) R
: 54 o

The language in shibparagraph 86.32
(c) (2) has been changed in response to’
numerous comments which indicated
concern that institutions which list. o

“approve off-campus Jhousing would" be
required to conduct on-site reviews of
thaf housing which would result in a
high cost to the institution and thereby.
_militate against its continuing to aid
" students in finding off-campus housing.
Under the regilation; on-site: reviews,
while.permissible, ‘xféed not be made as.
"4 routine magter by institutions, but the
institution. must take reasonable steps
to assure i

4

with respect to quality,
quantity, and .cost for members of each
sex, given thé prqportion of .individuals®
of each sex s'eekin_gxach‘hqusing. -
o . 55 ,

The changes in-§ 86.34 are also sub-

+
.

“part D are substartive-m nature. The . spantive. Subparagraph 86.34(a) requires
* language .in subparagraph 86.31(b) (T physical educatisn classes. at. the €le-

L} schools. . o -~ .
’ - R ) - 52 . =
A new §8642 Is added concerning
+ curriculum. : R
. ANALYSIS. |
. 83, gy
~"Several of the changes made in Sub-
" %~ has beeri amended i response to com-
; ments. in order to clarify the Depart-
. .ment's position, when sagencies, “prea- .
»'. " njzations or person not part of the rg--
"~ +.gipient would be subject to the require- .
ments‘of the regulation. Some of these
“outside” organizations have been ex-
. . ‘empted from title: IX with respect to
Q . h‘,

' mentary school ievel to comply fully with
the regulation. as quickly as possible but
to be in- full compliance no later than
.ome year from the effective date
regulation in order to permit schools and
local education agencies sufficient time
to .adjust schedules and prepare staff.
It further requifes physical €duca-

S

. [

2 ) L

1f that aff-campus housing .

f the -

- R . i A . ’
tion classes at the secondary and post-
secondary levels to comply fully with the
ll;egulaiti n as quickly as possible but to

e in

.

ulation. During such grace periods, while

-the-recipient is making any necessary

adjustments, it must ensure that physi-

cal education classes and activities which. « L

areseparate are comparable for members
of each sex. The reciplent must be able -
to demonstrate that it is moving as ex-

peditiously as possible %ithin the pre- - '
"

scribed time frame toward eliminating. '
separate physical education classes. The
adjustment period permitted at the sec-
ondary and post-secondary levels is sig- . ~
‘nificantly londer than that to be per-
«mitted at the elementary level becaiise of”

the existence of wide skill differentials = - .

attributable to the tradjfionally lower
levels of training availpble to girls in’
many. Schools. . o
. g . 56- B

ability grouping ih physical education
classes is permissible provided‘that the
composition of the groups*is determined
objectively with regard to individual’
Apérfor-mancev rather than on the basis
of .sex. Subparagraph .86.34(c) allows
separation-“of studepts by sex within
physical -educati asses during com-

compliance no later thaii thrée ,.
ial fraternities and— yearsfrom-theseffective-date-of-the-reg-—— -

- Subparagraph 86.‘34(b), lP!‘OVides that
i

. petition in wrestling, boxing, ice hockey, ..

foothall, basketball and other sports:the . -

volves bodily contact: Subparagraph
86.34(d), requiring the use of standards -
for measuring skill or progress in- physi-~
cal education which do not impact ad- -~
versely on members of one sex, i§ in-
tended to eliminate a problem raised by
many comments thiat, where 'a goalrori- -
ented standard is used o assess skill-or-
progress, women will almost invariably -
score lower than men. For example, if
progress is measured by determining '
whether an individual can perfdrm)
twenty-five push-ups, the standard m:

be virtually out-of-reach for many mo

women than-meh because of the differ- \ *

ence in strength between average per- '
sons of each sex. Accordingly, the gp-- -
*propriate standard might-be an individ- .
ual progress chart based op the number
_of push-ups which might be expected of
that individual. ‘ .

- 87 .
Subparagraph 86.34(e) which allows’
ssparate sessions in sex .education for
boys and girls at the elementary and
secondary. school level - was: published .

~on July 12, 1974, as a clarification of

the proposed regulation , published- in
June (39 FR 25667y. The finil language

. ha§ been slightly modified in\response
. to comments indicating that the\griginal

language hed on 'July . 12,\which
referred gefierally to “sessions inyolving
sex education” was~ somewhat vague.
The present languagé more precisely
identifies the material which may be
Xaught separately as that dealing “ex- .
,tlusively.  with - human - sexuality.” It
should be stressed, of cofirse, that neither
the proposed regulation nor these final
provisions require schools to offer sex
education classes. Rather, the regula-' .
- tion. specifically ‘allows partlt{lar. por- -

»

o - . . v
. .

’

»

purpdse or major activity of which in- % .

A




Ve

. tions of any such classes that a school

district lects to offer to be offered sep-
arately to'boys and girls. .

'k

Q

"+ posed regulation

AN
‘ language. are of

“ prohibits  discriminatory’

Aruitoxt provided by Eic:

Nunftrous\ domments were-received on
the subject & .physical education .both
in. favor of zﬁb
taken-in the
commentators
coeNucational p!

;}-oppsed regulation. Many
ked their opposition.to
sical education to-their

’opposition to coeducational sex-educa=’
"tion classes. Some, asked for separate -

" but equal or compafable physical educa-’-

_tion. Others were opposed:to the pro-
) e grounds.of safety.
and supervision pro'plems‘,.and because
they belleved that physical' differences
- between\ the sexes mandated differential
‘tregtment. Motheg group - suggested
that. women would be discrimiated

- against by losing in competition and
recelving lower grades. Finally, some.
. were -opposeds-to any -Federal® inm'lge-;w

ment in lIocal school matters.

o B9 . .
The expanded section on .counseling

.and use of appraisal and counseling ma-

_ terials. was included in response to cq%.--b
to the origin

‘ments. Thrée smendments

particular note:

while the language which appearedin the
proposed regulation treafed only juse of
appraisal and counselinghaterials, para-

gtaph 86.38(a) of the §inal regulation
itself. Second paragraph 86.36(b) which
incorporates r

language on materials
eral further concepts.

also includes sev-
It allows use of

‘different counseling materials based.on -

sex If use-of such materials is shown to be
essential in eliminating sex bias. Recip-
fents are required to use internal proce-

* dures for ensuring that their counseling

materials are free from sex‘ bias; and
finelly, where use’of a particular test 6r

“ingtrument résults\ in a classification -
_which s’ subst:j};lly disproportionate

in sexual composijfon, the recipient must
take whatever adtion is necessary to as-
sure itself that the disproportionate clas-
sification is not the result-of a sex-biased

- test-or of discriminatory administration

of an anbisgsed test. Third, paragraph
86.36(c) requires that where & recipient
- educational institution finds that -the
composition of a class is. disproportion=-
ately
to assure’itself that the disproportion is-
not the result of, sex-biased counseling
or the use of discriminatory counseling
. or appraisal gnaterials. )

- . 60
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New - §86.37 concerning financial

assistance to students has also been ex-
panded over its earlier version as §86.35
.of the proposed regulation. The progosed
regulation .prohibited. reciplents from
_glving  different’ types of financial

assistance or different amounts of any-

form of such assistance on the basls of
sex. The present provisions remain- un-
changed with respect tg this _requirement.

. -
.- : v

X T

A p—

‘cial assistance programs espfilished

counseling -

ome  of the  propesed”.

male or female, it must take steps

‘stricted scholarships, . fellowships, and

' established under forelgn wills, trusts
‘similar legal instruments, has'been re-

P Wit .

" . .
« . ‘ v «

forelgn governments,".and . paragraph

: . : ‘61
Numerous commernts Wwere received’
from colleges®and universities claiming .

_that the proposed- Haragraph 86.35¢(a) ~

would causé tor “dry-up” s ‘substantial |
portion gf funds currently available for
student financial assistance made avail- .-

d oppoged .to_the pasitiont 1. "ty rough, wills,. trusts and ‘bequests '

which requiré that award- be made to
members of a specified sex. a result,
a new.paragraph 86.37(h) has bee

added.which allows recipients to admin-
ister or essist in the administration of
s¢holarships, fellowships, or other/inan«

pursuant ‘to domestic or foreign Rills,
trusts, or similar legal instruments,
which require that awgrds be made only

e p > . Cl

.o C .
y -
o : ! -

R .
2
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86.37(b) - has beeff modifie
N - T
éu})_paéaéraph_ ?16.37(c)(1) 1req-uir' res

recipients to.provide r e oppor-

tunities for',patﬁleticmps or.
grants-in-aid Yor*members of each ‘sex
in proportion.to the number of
of each sex. . participatiiig: in

TR SO —

inter-

- _scholastic or intercollégiate-athletics.

5 “ \l‘. ) 65 :
Subdaragraph 86.37(c) (2); retains the

propose Ation allowing sex-restric-

five athletic scholarships proyided 8s -

part of sex-restridtive athleti¢ teams to

to membérs-of a.specified sex, provided _the extent the operation of syeh teams

fhat the overall effect of such adminis= 1S copsistent with subparesrap
-tration or assistance is nondiscrimina-

tory. Thus, the regulatiort now requires
institutions to award financial aidson the

those students eligible for financial -aid -
have- been ‘identified, the financidl aid
office nmiay award aid from both sex-

restrictive  and.  non-sexgrestriciive .

“sources. If there are insuficient solirces

of financial aid designated for members
of a particular sex, the institution would’

be required to obtain the funds from .
_other sources or to award less assistance

from the sex-restrictive sources.
.62 -t
For example, if fifty students are se-
lected by a university to receive
assistance, the -~ students should be
ranked in the order in- wh’icht,\ﬁhey are
to receive awards. If award is baded on _
need, those most in need are placed at
the top of the list; if award is based on
academic excellence, those with' the -
higher academic averages are placed at
the top of the list. The list should then '
be given to the financial ald office which
may match the students to the scholfir-
ships and. other aid ayailable, whether|
sex-restrictive or not. However, if after
the first twenty students have ‘been
matched with funds, the financial aid’
office runs out.of non-restrictive funds
and is left with only funds designated -
for men, these funds must be awarded
without regard to séx and not solely to

men unless only men are left on the

list. If both men and women remain on -
the list, the university must locate addl-
tional funding for the women or, cease

- to give awards at that point. . ¢

The provision included in the pro~
posed regulation exempting . sex-re:
financial

other assistance programs

or

moved. Where such scholarships, fel-\
lowships, and financlal aid are adminis-
tered by the recipieht and constitute

_pssistance to a student enabling him or

her to matriculate at the recipient -in-
stitution,they may be treated like simi-
lar forms of financlal sssistance estab-.
lished under domestic wills, trusts, and

stmilar legal instruments or by acts of- 'p:

L

basis of “criteria other tham séx. Once ¢

" in a nondiscriminatory manher.

86.37 -

- 3} -

PR J@/.‘; . —
Section 86.38 requires, as did its’

-

@) (D) and-the athletics séction
regulaaé(ggs.-m.g S

ing outside émployment available' to
students, and that employment of stu-:
ents by a recipien must be undertaken.
- ) ’ . L . 67 N .
Section ,86.39, in addition to incor- "
porating § 86.36 of the proposed regula-
tion, requires that if full coverage health
service is offered by recipients it must
include eynecological care, This tequire=

financial -ment should not be initerpreted as' re-

quiring. - the, recipient to employ - a
speclalist physiclan. -Rather, it is the
Department’s intent to require only that
basic services in the gynecological field
such as routine examinations, tests and
treatment be pravided where the recip-
ient has elected to offef full health serv- .
ice coverage. Any, limitations on health
services offered cannot be based on sex.

, .., .88, :

The content of paragraph 86.40(a) is *
unchanged from-: the earlier: proposal.
The changes in paragraph 86.40(h) sum- .

marized above continue to require that ™.

pregnancy, childbirth,. false pregnancy,
termination of ‘pregnancy Or recovery

‘therefrom be treated like any other tem-

orary disability. In résponse to many
omments, the regulation now provides
subparagraph 86.40(b)(2) that & re-
iplent may. require s student who is ot
as recently Ween pregnant to obtain a
tor’s certificate-as to her ability to
rticipate in the normal education pro- .-
am or activity so long as such a certifi-
cate 1s required. of all students for other
physical or ‘emotional conditions. Sub-
paragraph_ 86.40(b) (3) now allows a:

|

d accordingly. . .

students \

f the -

lent to operate & ‘portion of its’

~provision, of paragraph 86.35(d). of the, - :

L3
s -

pred- “"'-?}
ecessor section, that assistance in mak- .~

»

program or activity separately for preg- *' .

nant students. However, it prohibits
ndatory assignment. of ,students to
h classes or schools ‘and the Instruc~
hal program offered separately must

sul
tio
be

\nt s‘tuden'ts.‘

omparable to. that offered %o hon-" -

”
.

>
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. - Paragraph. 86, 41(a) p‘i'ov1des that ath- "
letics must be operated without discrimi- b

~
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/-Section 8641, the athletics. section of
* fhe regulation, has been char;ged to eet "

some of the problems raised by
commenits. -Many comments:-
confusmn -as+ to' whether
programs are covered by this .section.
" Since. the intent ¥s $o é@h

the phrase “intex’

posed regulatxon
. .10

¢

. nation on’ fhe basis of sex. The De=

partmént continues 'to take the position
+ that athleties constitute an integral . part

of the ‘educftional processes of schools

. and.colleges’ and,. as-such,.are-fully-sub--

ject- to the requirements of title “IX
even in the absence of* Federal funds

" going dirgctly. to athletics. Except for.

certain specifie exemptions’ not directly
pertinent to athletics, paragraph_ 901¢a)
© of title IX is virtually identical to para-
Yraph 661(a) of*ttitle, VI. of the’ Civil

Rights Act.of 1964. Smce the language

of title IX so closely parallels that of
_title VI, in the absence of specific Con-

gressxonal indications to the:contrary, .

. the Departmenit has basically inter preted

title IX consistently with interpretations-

of title- VI in similar -areas. ‘\Under title

. VI, 4he courts have consistently consid-" .

ered athletics sponsored by educatxonal
institutions to be -an integral palt of

¢ that institution’s educatign prograth or -

activity and, - consequently covered by
title VI.".See, for example, Swann v.
Charlotte-Mecklenburg .Board of Educa-
tion, 402 U.S, 1,18 (1971) and ‘United
States' v. Jeﬂ‘erson County-Board of Ed-
. ‘ucation, 372 F.2d 836, 891 (5th Cir. 1966),
-, afirined en banc 380 F.2d 385-(5th Cir.
21967 cert.’ denied sub nom. United

States v. Caddo Parish .Board of Edu-_

gation, 389 U.S. 840 (196T).
EPRE | ;

Slmllarly, in tases wherein plaintiffs
‘have challenged- state -and. local rules
proh1b1 ting‘competition between men and -
women-in high school athletics as being
a violation of the equal protect‘on clause
of - the - Fourteenth Amendment, inter-
_scholastic sports have been specifically
recognized as part of the edueation proc-
ess. Brénden. v.: Independent School Dis-

- trict 742, 41 F2d 1292, 1297—1299 (8th
« Cir. 1973 ; Bucha v. Illinois High School

cover intramurals,”
olast¥, intercolle- "
 giate, club or intramural athletics”- has_
“ begn substituted for the term “athletic.
programs” appearing in the first sen--.
tence of paragraph’ 86. 38(a-) of the pro-

- Teeeive
“ous issues raxsgd concerning the athletic’
-provisions of the proposed regulation..
‘Numerols comments were recejved favor~
“ing a groposal submitted by th
* Collegiate Athletic Associatio
" revenues earnéd by revenue-producing

.exempting  {ro

1mp1en¥ent1ng he provislo'ns ‘of. txtlel IX
of the Education ‘Améndmeénts - of
1972.* * * which shall include avith re-

. spect t0 inter ollegiate athletic acthtxes

receive d " regsonable provisions considering & the’na-

during the comment. period.indicate some
‘intramural”.

ure of particular sports.” Thus, in light
of the-case law gnder title VI and the

. Fourteenth Amengment, and the Ccon-
“.gréssional mandate to dover intercolleg-
;-atesathletics in § 844 -of. Pub. L. 93-380,
‘the Department believes “th
.of athletics is mandated by %itle IX-and

coverage

that ‘such coverage must be leﬂected'in
the regulation. = ', & :
» v 18 “ \

angial number of comments was .
by the Department on the vari-

As'u

National
that the.

ihtercollediate sports be exempted from
¢dverage’ under this regulation. Other

. comments Jvere submitted against th1s

DTDDO%I “

The NCAA proposal was not adopted
Theére is.no basis:uhdér the statute for
exempting sith sports .or their-revenues
from coverage of title IX. An amendment.
to’ the=Education Amendments of 1974 -
was introduced by ‘Senator. John Tower*
o the floor of the Senate specifically -
-title’ IX revenue from
revenue-producing - “intércollegiate . ‘ath-.

.letics. 120 Cong. Rec. S. 8488 (daily ed.

May 20, 1974) . The “Tower Amenbdment”
was deleted by the conference comxmttee

-and. was, in effect, rnplaced by: the 50~

called ‘“Javits Amerfdment” whieh be-
¢ame.§.844 of Pub. L. 93-380 mandating.
that the Departmedt publiskr. proposed -
title. IX regulzttlons Avhch would include
“reasonable provxsons coveung mter-
col}egnte athletics. -

- 75

Jbers of the sex for whic

Paragraph 86 38(c)  of th’e p1oposed‘
fegulation required all recipients spon-
soring pthletic activities te take certain .
affirmative efforts-with regatd to memw~ -
athletic oppor- .
tunities have been limited notwithstand- =+ —
ing the lack of any finding of discrimi- -
pation. Since such a requirement tould
be considéred “affirmative’ action” and - -
'was somewhat incensistent with §86.3,

jt has been deleted, However, “affirma- e

tive efforts” may st111 be required pur-
suant. to pamgraph 86.3(a) or. may be
undertaken onh a -voluntary basis pur-
suant to paragraph. 86.3(b). Paragraph .
86.41(h) permits separate teams for - . .:°
members of eachl sex where seleetion fors, , =Y
the team is based on competltlve skill or ‘
the activity involved is a contact sport..
If, howeves, a team in a non-contact -

e

: ‘sport the membership of which is based -

on skill" is offered for mernbers of one.
sex and-not for members of the other Sex,
and athletic opportunities for the sex”
“for whom no team is avallable have pre-
viously been, limited, individuals of that
sex must be allowed to compete for the
teatn offered.- For*example, if terinis is
offered for men and not for women and
a woman wishes.to play on the tennis
team, if women’s. sports have previously
been limited at the institution- ip ques-
tion, that woman fnay .compete for-a .
place on the “men’s” team. However, this
provision does not alter,the responsibility,

’
.

which a recipient has under § 86.41(c) o

‘with regard to the provision of equal op-
‘portunity Under. § 86.41¢c) (i), recipients
are required-to select “sports and levels
of competitidn which effectively accomo- ,
date the interests and abilities of mem-
bers of both sexes.” Thus, an institution
would be required ‘to provide separate
teams for men and women in sﬂ;uatmhs
where the provision of ~only - ‘one team
would not “accommodate the mterests -
and abilities-of members of bobh.sexes.”
. This provision, of course; appliés wﬁether

-+ sports are contact ox,’nonzcontact. As in- .

‘the section on phiysical education, a.con-

‘In responsé to the comrne)’ixts, Whlle “tact sport is defined by using sofue ex- .

paragraph 86.41(a) remains
tively. the same as its predecessor, the

‘Temainder .of the athletics section has
-'been-changed. Paragraph 86.38(b) of the

proposed 1egu1atlon required an annual

determination of student interest by a ..

- recipiertt. This provisxon was widely mis«
interpreted as requiring institutions to
take an anngal poll of the student body
and to offer all sports jn which a major-
ity of the student body expresséd interest
and abolish those in which. there is no
interest. The Department’s intent, how-
ever; is to require insfitutions to. take
the interests of both sexes into accotint

-in determining what sports to offer. As..

Association, 351 F. Supp. 69, 74 (M.D. Tll. _]gng as there is no discrimination against

1972); cf. Hass. v. South Bend Commu-
nity School Corporation, 289. NnE ad 495,
499 (S. Ct. Ind. 1972) a.nd Reed v. Ne-
braska School Activities Assoczatzon 341
F. Supp 258, 262 (D. Neb. 1972)

- 12

members- of . either sex, the institntion
may offer whatever sports it desires. The

“determination of student interest’’ pro-
vision has been removed. A new para-
graph 86.41(c) (i) requires institutions to

. select sports and levels of competition
which effectively accommodate the in-.

In addition, §844 of’ t,he Education ~terests and abilities 6f members of both

Amendments_of 1974 (Pubr” L. 93-380)

sexes.” In so doing, an institution should

~compels the ‘Department to “[Plrepare consider by a reasonable method it ‘deems”
‘and publish A proposed regulations approprlate, the Interests-of both sexes.

[
-

"' -, . "

-~

lﬁ’“

oo

substan- gmples and, leaving the’statys o _other -

spbtts” to be determined,on the asis of
whether their purpose or maJor ct1v1ty
involyes bodlly contact :

S (-

Paragraph 886. 41(c) retams the sub-
stance of paragraph 86.38(d) *of the Ppro-
poséd regulation but has been expanded
to provide moré guidance on what factors
the’ Department considérs integral to’
providing equal Opportunities in athlet-. )
ies. A list has been provided for -the . .
guldance of recipients. of items" Which
v will'be considéred by the Office for Civil
Rights in evaluating a recipient’s inter-
scholastie, intercollegiate, club or intra<
mural-athletics to determine if equal op-
portumty is available. These items will .
be considered whether or not a. recipient -
sponsors sEparate teams. since inequality | .
of opportunity may exist even. where
women participate on the same teams '
with men. The ehumeration of items is
not intended as a limitation on the'items
~.which the /Departmenj may deem per-
tinent for' consideratiqn during a par- ¢
ticular c mpliance mvestxgati ‘or re- |
v1ew. . -

»

x




—nity, unequal ag

v

Y

ERIC”

Aruitoxt provided by Eic:

By

As.provided in the proposed regulation
the Department, will not consider, as & -
per se failure to/provide equial opportu-
egate expenditures for
members of each sex or unequal expendi- -
tures for male and female teams if such
“separate teams are offered or sporisored.
Clearly, it is possxble- for equality of op=
portunity fo, be/ provided without exact
equality of expenditure However, any
.failure to provide pecessary funds for
women’s teams may be. considered by
the Department in dssessing equality of .

.” opportunity for memberds of each sex.

-"¥he new section efplicitly states the De+

= oo e )

Finally, paragraph 86.41(d) ha; b;}(
added to provide a period of tim ilar
to that allowed in the area of physical
education for recipients to adjust thelr
athletics offerings to comply with the
requirements_of the regulation. The De-
partment will ‘construe this section as
requiring recipients to comply befere the
end of the adjustment peribd whe1eve1
poss'lble .. v .

. .19 Lo

fThe last substantive changé in Sub-
-part’D is the addition of spetific exemp-

" tion of ‘textbooks and curricular mate-

rials from the scgbe of the regalation.

partment’s positidn that title IX does not

, - reach the use of textbooks and curricular-

materials on the basis of their portrayals '

“of indlviduals in a.stereotypic manner

: Jecf‘

- of any such mt;tenah Iformal rules of o

or on thg basis that tliey otherwise pro-
dsiscrlmlnatlon against persons O
accound of their sex! As stated in th%
preamble to the proposed regulation, the
Department recognizes thafy sex stereo-
typing\in textbooks and cixvicular mate-

. rials i§ & serious matter. However, the

. found to be pre

viding as follows:
A reciplent shall not grant preferences to

- applicents for employment on the basis of

attendance at any educatlonal institution or

entity which admits &s students only or pre-"’
dominantly members of one sex, if the giv-.’

has the effect of
is of sex In vlolatlon,

ing of such a preferenc
discriminating on- the b
of thls Part.

U

: 82 .
51/(b) (2) is amended
to add after t"he womtl| “termination” the
words. “application of-nepotism policles.”
Subparagraph 86.51(b) (6) -is amentded’
to delete ‘thée words /“pregnancy leave”
and to substifute therefor. the words .
“leave for, pregnangy, childbirth, false
Dregna.ncy, termlna ron of pregnancy.”

83" .
éectlon 86. 53 i amerided. by deléting
§ 86.53(a) and supstituting the following:

. Subpa.r'agraph

() Nondiscriminatory recruitment and to this Part 86 are also subJect to title »

hiring. A recliplent shall not discriminate on
the basls of sex in the recrultment and hiring *
of employees. Where a reciplent has been
ently glscrlmlnatlng on the

ba.sls of sex In the recrultment’or hiring of

A

: unmnr E—Cgmmas %
.v T : | ’ I ' Section 86.60 is amended by deletmg
Sectlons(ﬁsmrough 86,51 a:;eT‘e-—*pﬂete“m_M5 LT T
- designated as §§86.51 through -86.61. - ANALYSIS
‘Subparagraph 86.51(a)(4) isadded pro- . - . 87

Before . discussing ,the : substahtlve
changes in Subpart E, one explanation is
needed regarding a sectig rp that was not
changed. Subpart E genefally follows the
Sex Discrimination Guidelines (29 CFR
Part 1604) of the Equal Employent Op-
portunity Commission (EEOC) and the

_-*regulations of the Office of Federal Con--

tract Compliance {OFCC), Uhnited: States
Department of Labor (41 CFR Part .60).
The EEOC administers titles VIL of. the
Civil Rights Act of 1964, which prohibits
employment discrimination, ' and_ . fh
OFCC is responsible for the ‘coordindtion’
and implementa.tlon of Executive Order
- 11246, ds amendéd, which prohibits em- .
ployment discrimination by Federal con- .
tractors. HEW is responsible for admin-
istration, pursuant to the OFCC regula-
tions, of the Executive Order as to Fed-
eral contractors who are educational in-
stitutions. Virtually all recipients subject

VILand niany are alsd’ subject to the Ex-
ecutive Order. Except in the.area of
fringe benefits, where Subpart E of the

' title IX _regulation differs from the title

oyees, or has In ‘the past so discrimi~, VII Bex Discrimination Guidelines of the
]

n ed, the reciplent “shall recrult members of
the sex ‘so:discriminated agalnst so as tq over-
‘come the effects of such- past or present
dlscl‘lmlnatlo‘n o
. : 84

Sectlon 86.54 1s amen d by deletlne,r
paragraphs 86.44 (b) and%c) as they ap-
pearad in the proposed regulation and by
substituting a new pm agraph 86. 54(b) to
read:

“imposition of restrictions in this area - -

would inevitably limit .communication
and would thrust the Department into

the role of Fedeyal ¢
gvidence in the eg tive daistory- that
the proscnption W ainst- sex’

-discrimination, sho ) e,%Qerpreted
reduiring, prohthiting or dipifing the use

" statutory construttion require the De-

* curricular ,materials. The com

partment, wherever possible, to inter-

' pret statutory language®in such a wagr <a

as. to:avoid potentfsl conflicts with the

- Constitution. Accordingly,’ the® Depart-

ment has construed title IX as not'reach-
"ing- textbooks and curricular materials
on the ground' that to follow another
Ynterpretation might place the Depart-
ment in
pressioniin viagation of the Fi\rst Amend-
ment {

: 80

: The Depa.rtment received a glumb
comments as.well as one petition Zon-

cerning diserimination in textboojfs and.
nts in
.favor of 1ncluding coverage. of foxtbooks
“and curricular materials camg/ from na-;
tional organizatlons several college -or
university* presidents or chancellors,s
several local - school superinte: ents,

several local organizations and interest
groups, and & number. of individuals.

Commehts .oppasing coverage were also
submltted ‘ .

position of limiting free ex- .
-childbirth, false pregnancy, termination

.. (D) sults ln the pa.yment of wages to
employdks of one sex at a rate less then that
paid to employees .of the opposite sex for

sor. There is no, egual work.on jobs the.performance of which

requires equal skill, effort, and responsibility,
gnd which are performed under similar wo"k-
lng conditions.

8 . .
Paragraph 86.55(c) is amended by de-

‘leting the words gzope rate to.” Section
b

6:57 is amentded eting paragraphs
86.57(h), (¢), ¢d) and (e) and by substl-
tuting therefor languagé:

(1) Prohibiting discrimination ln ent-
ployment on the basis of pregnancy,
childbirth, false pregnancy, termination
of ‘pregnancy, or recovery therefrom.
(2) Requiring treatment of preghancy,

of pregnancy, and recovery. therefrom;
to be treated as any other temporary dli-

- ability for the purposes of leave, semorlty

and.other benefits or servicess

(3) Requiring, where a recipient dees
not maintain a leave policy or where an
employee does not qualify for leave under
such a policy because of inadequate loh-

gevity on the job, that the recipient shall -
treat an. employee’'s pregnancy, childw

birth, false .pregnancy, termination of
prégnancy, and recovery therefrom, as a.’
justification for reasonable leave without

- pay-with guaranteed reinstatement upon

her retum

’

e,

B g "11 P

-3

EEOC, an employer who complies with.
the title IX regulation will generally be
complying both with title VII and the
Executive Order. It should be emnpha-
sized, however, that nothing in the title -
X regula.tlon alters any responsibilities
‘that an employer may have under the

bR ]

Y

"

v

¥

Execufive Order or title-VII. Paragraphs =~

* 86.3(b) and’86.6(a) of Subpart A have

been modified to accentuate this point. *

- 88 .

- Accordingly, subparagraphs. 86.56(b) -
(2) of Subpart E remains the same. as
subparagraph 86.46(b) (2) as it appeared

in the proposed regulation and continues ..
.to follow the Executive Order regulfp- -’

tlons in requiring that fringe beneﬁt
" plahis provide either-for equal’ periodic
benefits to members of each sex of equal
cbntributiohs by the -employer for mem-"
bers of each sex (§ 86.39 imposes idénti-
cal- requlrements for student'. benefit:
‘plans). The tit‘m VII Sex Discrimination -
Guldelinés -of the EEOC differ in that
they ! prohibit payment of unequal pe-
riodic. benefits on the basis of sex and
préélude employers from justifying un-

equal periodic' benefits on_the basis of = =

differences in cost for males and for fe-"
males. While the approach takerllin the
final regulation is felt bo. be the most
reasonable at-present, the Secretary rec-
ognizes the ‘need to move, toward sbmes.
provision for equality in periodic beneﬁts
In wiew of the potential problems associ-
ated with such a prov1sion and also with
the,,,present inconsistency between the...
EEOC, OFCC and HEW approaches, the’
President has dirécted,that a report be *
prepa.red by Octobér 15 recommendlng a -

“ sxngle a.pproa.ch‘ »

C : .8 E . P
e o ro

’




) “. o B RPN . . Lot ) e . TR SN s
. " . ) . / =~ 7 e, : S ey 0 P wy
. . . o TN e ‘/} < . . . . yE '“ . . "- . . s
’ June, 12, 1975 . . - AT T Y N &N
Jar. - ) - 1Y . . , " i - ,': »
o ‘e * 7:“.’”:7 ot - 7047 ) * ""’. . i R 41 3 . Q\ ‘_ i . ' "‘ "~
- 2 A . .. T : Vo S A :
. o ) ) Qg‘ - ' in the past so discriminated, it shrall ?ake“ less suc?hadxia’hhe notice’is also required« .
e e . A o . jt temedial action to recruit members-of of all ofher employees who intend to go = -~ i
5 v . ;‘;bpal aglraph gfgf{f’;g};%ie?&kgirff the sex discriminated .against ‘until-the - .on -sickvleave due to.a ngpofg[(r}y disae, o«
| time employges; In the preamble to the ‘%fcht_ of such past discriminatipn ng - abilifyin casés where adyance knowledge -~ ~ ",
3 A . ” - 1 . - it . . sl - . G ede ¢ B
. proposed regulationi 1t waswstated that Qn.ger.ex1sts. i A St i g{et'fhe‘abse.nqg {nakes such noticé g{ossi TR »
. _ - the’ section cdncerning fringe beénefits . g - % PN D8 . 05 T,
: (now §86.56) would be ‘interpreted as, - -In.%esf)onse to the pullic. comments, =~ >, $ ot T
follows: It would requije that whére an._ the language of paragraph '86.54(b) has Paragraph 86.60(a% prohibits pre-eni- o

_-institutipn’s «female’ permanent: em-  been: simplified

) ' . - I over the langpage ap-*
ployees are dlsproport;on@tel-y part-time pearing in’ the proposed regylation to
or its'permanent part-time employee§ - prohibit a recipient from enforcing any

. ¢ . are disproportionately female, and the
", institution does not\provide its perma-

~  rient'part-time employees fringe benefits
rproportionate to thgse provided full time
mployebsh the institution demonstrate

policy or.practice which ‘results in the

ployment inquiries,as to an applicant’s ' - "~

marital status since such inquiries are °
frequengly the ;fd‘und ation for discrimint
tion against married’ womien. Subpara~ -

payment of wages to mempers of one sex
at’a rate less than that paid to meémbers 11at Nk A [
\admission - inqyiries. The proposed- reg-
“ulation p whether

graph 86.21(c) (4) in Subpart C contains™ -
, 8 similar prohibition with regard to pre=

.

.

fithe other sex*for equal work on jobs,

\\%{Ng)&lg:tmance of which requires equal

that such a-manner of providing fringe skill, e®rt and responsibility, and which
benefits ‘does not discriminat:s on the - are performéd under i‘simi}za.r working
pasis of sex.~Assuming the -absence of - conditions. This makes the title IX regu-
discriminatory hiring’ practices o'Q‘1 the lation consistent with the wording of the’
part. of an employer which channe y ¢
‘male job applicants inl;o.pai't-time posi- U.8.Cy paragraph 206(d), and will ena-

tions, it is questionable whether tHe  ble.the Director to rely on. the case law’
.Department ‘has the authority to place . established under the Equal Pay Act to

3e- Efudl Pay Act of.1963, Pub. L. 88-38, 29 -

. the burden on an employet to demon-
strate that failure t0"give part-time em-

- _ployees fringe benefits proporjionate to
_those ;provided to full-time employeps,
under the circumstances stated above is

"~ not discrjminatory.°Sifte discriminatory.
", hiring practices which channel female
~ job .applicants into -part-time jobs are
_ .clearly prohibited by subparagraph 86.-
51(a) (1), and because’of the’questions

" which may be raised as to the sounygness
of the intérpretation giyen to- § 86.56 in

-

b -

» lenl

.interpret: and enforce
(b).

‘paéragraph 86.54.
) 93 oL ,

~ .Paragraphs 86.57 (b, (¢7 and*(d) have
beén slightly modified from the earlien

version fo miaké it clear that a recip-

cannot, discriminate on the& basis

of pregnancy, childbirth, false pregnancy,

" termination of pregnancy and recoyery
ther®from and that such condjtions and

. Any, temporary disabilities - resulting
‘thereirom must be treated by. the recip-

Bient as dny other temporary disability

for all job-related purposes.
o LN 94

: '_‘Iga{'agx"afﬁﬂi 86.4T(e) ~in _the'fbroposgd.;
_regylationi. provided that an’ employee
oy

d not be required to commence leaye
ted to pregnancy so long as her physi-

cian certified that _she was capable of -

Yerforming her diities; and that she must,

W -
. ;

.
-~

4¥ sExecutive Order.

cribed inquiries intR her
."a job applicant was “Ms., Mis§ or. Mrs.” . S
Since undey: paragraplr 86.60 (b) -inquiries

»~ as to the sex of an applicant may be made_ -

so long ag it is made of members of both’
sexes and is not used {0 discriminate, the °
inquiry profcribed in paragraph 86.60 (2

* as to whether an applicant Js “Ms., Miss =
}'s.” has ?een changed to delete the .

.

or M
&)

I

- w

- - 96

Finally, § 86.51 permits consideratjon
of sex in making employment decisions
wheré séx §s a “bona fide occupational
‘qualification.” This section is retained in
the final regulation'to make'the title IX
regulation consistent with ghe Sex Dis- ,
crimination Guidelines of tie EEOC and
with the OFCC regulations implerhenting
‘Executive Order 11246 This section "will
be interpreted narrowly, consistent with
interpretationis already made under title
VIIof th&Civil Rights Act of 1964 and the .

v SUB_I;ART P
§ 86.71 Interim Procedures .

N y N B Y -
.For the purposes of implementing this Part
during the period, between its effective date
and the final issuance By the Department of
- consolidatgd*ﬁ;ocedural regulation: appli-
cable to title IX and other civil rights su-,

[24]

Y

be allowed to resie work after such a .thorities administered by the Department,

legve io more than two weeks after her the procedural piovisions applicable to title
phy’sician certifies that she is capable VI pf the Civil Rights Act of 1964 are hereby
- of ‘doing so qr, in the case of an employee adtpted and. incorporated herein by refer- |
who is a teacher, at the beginning i t_hé ence, Thes€"procedures may bt found at‘ 45+
first academic term, after such certifica- . CFR §§ 80-6—80-11 and 45 OFR Part 81:  °
. tion is miade, This section has been ¢om-  The Secretary haschosen to adopt the -
_ pletely deleted from.the fing] regulation title VI procedures for use during the

4

the-preamble to the proposed regulation,
: the*Department- will assume the jnitial
burden &f demonstrating that a particu-

. - lar method of prowiding fringe-benefits
.. - topart-time employees is discriminatory:
P T, 90 v
/ - Subparagraph 86.51(a) (4. parallels
‘ S paragraph 86.23(b) which concerns stu-

" - dent recruitment. It prohibits recipients

- from -granting preferences to employ-
ment_applicants who- are graduates of
particular institutions, the student bod-
ies of which are exclusively o predomi~

o nantly of one sex, if the effect of such’

.#*  ‘prefetences resultsin discriminatfon on-
. ¢ thehasisofsex. - :

. : ¢ 91 ' -

e . : .+ " sinee it is inconsistent witk. paragraph
- Paragraph-86.43(a) as it ‘appeared in ge 5y7(h) which requires that all condi-

interini period between the effective date
of this regulation and effectiveness of the -

“the proposéd regulation required recip-
“ients who recruit -for employment to
gnakef-coz'nparable efforts “to. recruit
mémbers of. each sex. Paragraph 86.53

. requires comparable efforts,but provides
that a récipient shall not discriminate
on the-basis of sex in the recruitment
_ and hiring of employees. This change
- recognizes that, under, some circum-
stances, an’ employer may expend.greater
éfforts to recruit’members of one sex
without discrimihating agairst members.

of the other. For example; where a school
district is lgcated close o an all-female
_private undergraduate school, the ‘dis-
* trict may have to expend-greater efforts.
to recruit male teachers than it will have

to use to recruit female teachers. How=

o

‘ever, where a recipient is preseritly dis- .

has

_criminating on the basis of gex, or.
- # o . od

e

ERI!

Aruitoxt provided by Eic:

(a) of~the final regulationn no longer”

tions Trelated to pregnancy be treated as “final consolidated procedural regulation..
disabilities for job-related purposes. If a to simplify.enforcement during that. time -
recipient requires that any employees and to aveid applying a different proce=
suffering from & temporary disability be qire for enforcenient -of requirements
required to obtain a physician’d certifi* concerning discrimination based on race,
cation that they are capable of continued - golor, or national origin from those based
work, then it may'also require.such @ cer- on .gsex. The Department is publishing,
tification from pregnant.employees. If ! &
g recipient reguires all employees Who' 5 proposed consolidatéd procedural-reg-
. take sick leave for,a temporary, disability ylation which will apply to most of the
to return to work. after.such leave two pepartment’s civil rights enforcemert

- weeks after, a physician certifies that such - g¢tivities. Comments on that propusal are
employees afe capable of returning, ﬁhen§ g

. the-same procedure must be utilized fo
pregnant employees. Howeveér, if none of
these certificatibns ig required for other
temporary disabilities, none may: be re~

«quiréed ot pregnant empl s. Likewise,
a recipient may not require pregnant
emplo:ées to givé.advance notice of when

they ittterid to éommence sick leave un-

b

poséd rulemaking, for 45 days.
o erssrxbn§ s

or interpretation of this regulation should

be dddressed to the Regional Directors -

of the "Office for -Civil Rights whose

addresses are as follows: L

.

N A
\ .

>

simultaneously with- this final regulation, |

Questions .concerning the application

LS
.

*

I3

solicited, as provided:in the notice of pro-«

]
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Region I—Mr‘Jonn G. Bynoe, RKO

General Buyilding, 5th- Floor, "Bulfinch |

Place, Boston Massachusetts 02114,
RegiQ 1O—Mr. Joel Barkan, 26 Fed-
eral Plaza, Room 3908, New York 10007,

Region -TII—Mr. Dewey Dodds, Gatg-

~ + way Biilding, 3535 Market Street, Phila-

delphia, Pennsylvania 19101, .
Region IV—Mr. William Thomas, 50
. Seventh Street, N.E., Room 404, Atlanta.
Georgia, 30323. ‘
Region V-*Mr. Kenneth A. Mines 309

cago,mlnms 60606. . -

"Region VI--Ms, Dorothy D Stuck 1114 *

COmmerce Street, Dallas, Texas 15202,
Region VII—MY, Taylor'D, August, 12

Grand ‘Building, 12th and Grand Avenue

_ Kansas City, Missouri 64106. *
‘Region VII—Mr. Gilbert D. Romiah,

" Room 11037 Federal Building, 1961 Stout

" StreeY; Denver, Colorada 80202.°

Reglon IX--Mr. ‘Floyd L. Pieree, '760

. 'Market Street, Room 700, San Francisco,

'
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. California 94102.. . :

Region X-Ms, Marlaina Kiner, 6101
‘Arcade . Plaza Building;
" Avenue, Seattle, Washington 98101.

Dated: May 21, 1975.
‘ CﬂSPAR W WEINBERGER,
Secretary e

R

! 4}
" Dated: May 21, 1975
Approved -

* . GeraLp R, FoRD, -
' nPreszdent . R

~ Part 86 Is added to. read as set fortH X

" below:

PART 86—-NONDISCR]MINATION ON THE’
. BASIS OF SEX UNDER FEDERALLY AS-

- SISTED EDUCATION PROGRAMS AND‘

ACTIVITIES oL ot
Subpart A—-—Jntroducﬂoﬂ
Sec.
86.1
86.2
863

-Purpose and onective date
Definitions.
Remedlal anl
self-evaludtion, * .
*Agsurance requh‘ed R
“Transfers of property‘
‘Effect of other requirements.
‘Effect. of employment opportunities.

864
865 .
'86.6
.86 -

-

and , adoption -of grievance “pro-
" cedures.
'Disseminatlon of poucy

86.11
8612

Application - )

Educational institutions conttolled by

o religious organizations. *

86.13 .

' institutions .

Membership- practices .of certain«or-
ganlkations :

Admiissions. “

Educational institutions eligible ;.o

- submit transition plans.

-86.16
86'.16

‘ Transition -plans.-
. a’c m-ee 20

Subpl
. Admission end Rocmlumnt Pfohlblu

Y €821 Admission.
. -B623° Preference in tdmimion
”.'86.23 Recruitment.

‘uza—seso [Reserved] i .j'

Cht- -

86,61 .
- 86.62"

1321 Second .
. ~88.61

mrmative action and -

Designation of responsible omployee )

. _Military and merchant marino edu~ -
R .+ cation
. 86.14

[Reserved]. S T
c-.»Dlscrlmlnatlon on lho Basis of s-x 4

JSubpaﬂ D—-Dlscrimlnnllon on tho Basis of Sex |
in Education Programs and Actlvitles Prohnbiled

Sec,
' 86.31 Education programs nnd activities.‘“ ‘

' 86.33 Housing.

8633 Comparable facilisles,

. 86.34 Access to course’ onorings

86.35° Access to schools operated by LEAS,
86.36 Counseling 'and use of a.ppraisa‘l, and
) counséling materials. -
‘Financtal assistance.
Empioyment assistance to students
Health.- and msurance beneﬂts and
services. - . ) -
86.40 . Marital or. parental statu5v~ LT
B6.41  Athletica. - S
86.42% Textbooks and curricular Ynaterial
86 43-86.60. [Reserved] oo

the Basis of S¢x in
rograms and Activie

86.37
86.38 -
86.39

~Subpart E—Discizrlmlnation og

Empl
“ ties Prohiblhd
Employment o )
‘Employment- crite;iu
Recruitmerit,
Compensation
Job ‘classification’ and structure
Fringe benefits. . nT
Marital or parental stntus :
Effect of State or local law oF other‘
. requirements., .
Advertising.
Pre-employment" inquiries .
Sex-as bons-fide occupational quaiiﬂ-
cation. - )
86.62-86.70 [Reserved]. Lo R

g & PR

Subpart F—Pmceduros A
86.71 Interim procedures .-

Subpart A———lntroductnon
§ 86.1. Purpose and éffective date.

The purpose “of-this part.is to ‘effectu-
ate title' IX: of the ‘Education-Amend-
ments of 1992, .45 amended by Fub: L.
93-568, 88 Stat 1855.- (except :sections.
904 and 906 'of .those .Amendments)
which is designed to eliminate (with.cer-
tain ‘exceptions) discrimination on the

8653
.86.54
86.55
86.56
46.57.
86.58

86.59
86.60 .

—

"basis of sex in any education program

or activity receiving Federal financial as-
sistance, whether or not such program-

c.or activity 45 offered or sponsored by an':

educational institution as'defined in this
part. This part is also intended to effec-
tuate section. 844 of - the} Education’

Amendments- of 1974, Pub. L 93—380 88

. Stat.:484. The éffective dg.te of: this part
- shall be'July 21,1975." N

AR
]
1

(Secs. 9011, 902, Edutation Amendments ‘of”
1972, 86 Stat. 373, 374; 30 'U.S.C™ 1681, 1682, |

. 'db'amended by Pub. L. 93-568, 88 Stat. 1865,
‘. and. Sec,; 844, Education Amendments of

1974, 88 £ Stnt 484, Pub, L. 93-380)

§ 86. 2 ‘Definitions, .
As used in this part, the térm—

s\\

Education Amendments of 1972, Pub. L.

-+ .92-318,-as amended by section -3 of Pub.
.. 93-568, 88 Stat. 1855, except §§904 -
and 906 thereof; 20 U.s. c k1] 1681 1682,

1683, 1685, 1686, )
(b) “Department” means the Depart-
ment.of Health, Education, and Welfare,
-(e). “Secretary” means the Secretary
of Health, Education, and Welfare.’
(d) “Director” means the: Director of
the Office for CIVil R.lghts ‘of thé Depart-' :

~ment, - .,,
. ‘ ‘.
y‘% - ca
M A"‘h"(v’ o
¥

.

',bmlding or facility or - any

(a) “Title IX” means title IX of the -

. . . 3 LI
- o v -
N . - ~

'NACURO Special Egport 75<¢

0 -

R C - o

() “Revzewmg Authority" means that
component of the Departme.nt delegated
authority by. the- Secretary to Appdint,’
and to review the decisions of, adminis-

~trative law judges in cases arising under

. this Part.” -

(¢9] “Administratiae law 7udge"-means
a person appointed by the reviewing:au-
* thority to preside over a hearing held
under this Part.

(g “Federal ﬁnancial dsszstance
&e ‘any of ‘the, folloWing, when aus -

istered by the Department;
cigl -assistance, mcluding funds made
ayailable for:.
(i) The: acquisition, construction ren-
ation, .restoration, 4r repair of .a’
portions
thereof and Lo
“(i) Scholarships dans, . gr;ants
wa.ges or other fufids Wxtended~}o any
entity .for.paymient to or on be alf of
students -admitted to that entityf or ex--

tenided directiy to such students for pay~. -

ment to that entity

(2) A grant’of Federal real or persoi‘ial :
propeety. or dny 'interest: therein, in<,

cluding surplus property, and the pro-

_ceeds of the-.sale or transfer of such '
property, if the Federal share of the fair

market valye of the. propsrty is not, upon
such sale or transfer, properly accounted

- for to the Federal Government.

. (3) Provision of ‘the serv1ces of‘ i“ed-

+ N
i eral personnel,

(4)-Sale or lease ot Federal property
of any interest. therein at “nominal ¢on-

sideration, or at consideration reduced -

for the purpose.of assisting thé recipient

or in récognition of public interest to be
sexved thereby, or permissibn to use Fed- -

‘eral property br any interest therem
without condideration. -~ * =

(5) .Any other/contract, agreement or:
\arrangement

any education’ program or. activrty, ex-
_cepta.contract of insurance or guaranty.

_ (hY ‘“Recipient” means any State or :
political subdivision. thereof;. or any in- -
- strume

ality of .a ‘State or political sub-

division- thereof, -any public or. private

. ‘agency, ainstltutlon, or organization, or .

other . entify; or .any person, to whom

Federal financlal assistance is extended -

directly or through another recipient and

‘which operates an education program or-~ . -
-“-activity which reteivés or benefits from -
- such assistance, Iticluding any-subunit,

successor, assignee, or transferee thereof.

) “Applicant” means ‘one, who sub-';»-': .
mits an application, request, or plan re- -

quired to be approved by a Department ‘
official, or by a M as a condition
fen

{0 becoming a Ti
(i) “Fducational institution” means a

local educational agency (I.E.A.) as de-

fined by section 801(f) of the Elemen-
tary and Secondary. Education Act of

. 1965 (20.U.S.C. 881), a preschool, a pri~

vate ’elementary or secondary school, or

an applicant orrecipient of the.type de-. . '
ﬂned by paragraph. (k) (l) (m)., or (n) )
“of this section L

ized or #xtended under a law ad- .

1) A grant or’loan of Federal ﬁnan- i

ich ' has.-as. one. of 1ts
‘purposes’. the rovision of assistance, to

.
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L (k) “Institution of graduate higher. Sihichy admits studerits of both sexes -nation on the, basisof sex or to eliminate
» . education” means an- institution. wh{cg: . withoutddiscrimination. ~ > ‘the effects .of past  discrinminathen ™
... (1) Ofters academic study beyond-the (gecs. 901; 002, Educatton- Amendments of whether, occurring prior or subsequent.to
bachelar of arts or bachelor of sclience’ !{9%,8 86 St‘at.oa:la, 3‘;2? 2%“1;,5,(3?!‘1651%!1138;) the submission to the. Director of such -
- 7 degree, .whether or not leading to a cer-. ot : - assurance. : ’ S

tifiedte of ary higher degree in'the liberal. +§,86.3 . R“}“r‘d‘““ “!.tgn(“m'm'“"e action,  (b) Duration of obligation. (1) In the
arts and sclences; or =~ - - .., ¢ % ~and self-evaluati : * ' case of Federal finaneial agsistance ex-
. (2) Awards any degree in a mrofes: 3, (a) Remedial action. If the Director tended to provide real property or struc-
sional field beyond the fiyst professional “finds that a recipient ‘hds discriminated ~tures thereon, such assurance shall obli- -
degree (regardigss. of whétfier the first against persons on the basis of sex in an gate the recipient or, -in the case of a
professional degree in such. field is education program or actlvity, such, subsequent transfer, the transferee, for .
dwarded by an institution of undergrad- ‘recipient -shall “take such remedial ac- the period during which’ the real prop-
uate higher edycation or professional - tion as the Dirgctor deems hecessary to - €rty or structures are used'to previde an LR
*  educdWon); or . - - . overcome the effects of such discrimina- eéducatioh prpgram or activity, . L
© - . (3 Awards no degree and offers no, tion. ” : e T (2) In the case of Federal financial ot
" further academic-study, but operates or-" . (b) Afirmative action. In the abserice assistance extermdled to provide persomal - =~ %
dinarjly” for the  pyrpose ‘of facilitating of a finding of discrimination on the - properfy, such -assurance shall obligate
s . " _ research by persons, who have received basis of sex in an educdtion program or the recipient for the pexiod during which
- the highest graduate degree in any field - activit¥® a recipient may. take affirma- it retains ownership or possession of the
‘of study. - . B . tive action to'overcome the effects. of - property. : . . .
‘ () “Institytion , of undergradiate conditions which: - resullﬁed"in' Umited - (3) In“all other cases such assurance
higher education’ means. 1 . participation therein by persons of a shall obligaté the recipient for the pe- - -
- <" (1) An institution offering at least two pafficular sex, Nothing-herein shall be ried. during which Federal financial as- °
= piit'less than four years of collége level - interpreted to.alter any affirmative at- sistance is extended v .
stifly beyond the high school level, lead- tion obligations which a. recipient may ., (¢) Form. The Director will specify - .
ing to a diploma or an associate degree, have un%ex_' Executive Order 11246. .~ the form of the assurances required by
or wheily or principally creditable toward * (c) SeYf-evaluation. Each recipient paragraph (a) of this section and the.
" a baccalaureate degree; or : .. -“education- institution shall, 'within one extent to which such assurances. will be
. '{2). An institution ._f)ffering'apad,emic' year of the éffective date of this part: -  réquired of the applicant’s or recipient’s
* study leading toa baccelaureate degree;. - - () sEualuate, in terms of the require- ~subgrantees, tontractors, subcontractors, © . -
or - & pod : fich ‘ pifie: ‘ments '0f this "part, its curreny policies transferees, or successors in interest. .
{3) An-agency or body which certifies and practices -and the,effects thereol 901, i .
credentials or offers degrees, but whith concerning:admission. of students, treat- ' {ﬁ;ﬁf aé’ °§ga?f’§i,31?%‘-§§?té%“ug‘ﬁ‘é?‘l%’;’ﬁ“fégé’f

-

a4

'°  may or may not offer academic study. ment of students, and employment of N } .
L. s «m). “Inmstitution of professional edu- - both acadefnic and non-agademic per- §86.5 Transfers of property. - o
Y Co caz&on" means an institution (exgept any sonnel working. in connection with. the If a recipient sells or otherwiSe trans- :

" institution of undergraduate higher edu~ recipient’s education program or activ- fers property finahced in whole or in part
_ ‘cation) which offers a program of aca- ity; . B o " with Federal financial -assistance to.a;

.. demiie study that leads-to a first' profes- (i) ‘Modify any @f these policies and transfereé which operates any educa-

% siopal degree in a field for which there practices which do not or may not meet. tion program or activity, ang¢ the Federal

% Is as national specialized accrediting the requirements of ihis part; and  -share of the fair maiket value of the
. agency recognized by the United States (lii) Take appropriate remedial steps property is not upon such sale or transfer -
Commissioner of Education. ..~ " to eliminate the effects of any discrimi- - properly accounted for to the Federal

~.(n), “Institution of vocational educa- nation which resulted or giay have re- = Government both the transferor and the
-, tion” means a school or institution (ex-. sulted from adherence-to these policies transferee shall-be deemed {o be recip- :
" cept an‘institution of professional or and practieess— - . . -, lents, subject to.the provisions of Sub- ;|
© graduate or undergraduate highe =" (d) Availability of self-evaluation and  PATt B, ~57¢ - . .
cation). which has-asitSirimary purpose related materials. Recipients shall main- = (Secs. 901; 502, Edtication Amendments of
preparation of studengs ktﬁl pursue«g tet‘_;h— . tain on file for at least three years fol- - 1972, 86 Stdt. 373, 374; 20 U.S.C. 1681, 1662)
nical, skilled, or semigkilled occupation . lowing/competition of the evaluatjon re- - toon .
.. or trade, or to pursue Yfudy.in & technl: - quired under paragraph (¢) of this seo- 3 500 Effcct of other requirements.
. cal"field, whether or not the school OF = tjon, and shall provide to the Director . (a) Effect of other Federal provisions.

. “institution offers certificates, diplomas, -, upon _request, ' 8 description of any .The obligations imiposed by this part are

<. -’or degrees and whether or nof it. offers ' modifications rmafle pursuant to sib- independent of, and do nojgalter, obliga- .

© . fulltime study. O : paragraph ) (i) and of any remedial tions not to disctiminatejon the basis of - .
- - " (oY “Administratively. separate unit” ' steps taken pursuant to. subparagraph SeX imposed by ExecutiveiOrder 11246,as . !
co means a school, department or college of * (¢) (). - - ST TTTY amended; sections 799A and 845 of the .

: . . . ’ .-~ Public Health Service Act (42 US.C.
a " L ic -
f;‘o’é:{i‘é‘é?g:ggg‘;sg;:&‘;’; (:ghx:ig&:nto. (Secs. 801; 902, Education Amendirents of 39549 and 208b-2) ; Title VIL of the

gen 1972, 86 Stat. 373,-374; 20 U.S.C. 1681, 1662 ;
. which-is independent®of admission to. e . R 82) Ctivil R)ightt}s'1 A%:t of 1%5;94 (3‘2 :J(Szg I.?(g)(();a
N - any.other component of such institutior. § 86.4 - Assurance required, -: gOGSeanid‘206t2d)l);ll‘laandagnycother pocee: .
‘ (o) “Admission” means selection. {0r (a) General. Edery application. for  Congress or Federal regulation. .
~ parf-time, full-time, special, dssoclate, pederal financial assistance for any edu- - 4 tion Amanfiment.
" transfer, exchange, or any other enroll-" sation program or activity shall as con-" (e 8¢ &% 573, 314, 375, 20 U.S.C. 1681,
" ment, membership, or matriculatiol in gition of its approval contain of .be &c- Jeay 14 - 373, 874, 375; 20 U.S.C. 1651,

or at an education program or activity companied by an assurahce from the ap- 1682, 1685) - SR :
operated by a ggeipient.  * - _plicant or recipient, satisfactory to the  (b) Effect of State or locgl law or . <

(@) “Student” means a person who Director, that each education program or other requirements. The -obligation to -
has gained admission. | ¥ - “actiyity operated by the applicant or comply with this part.is not obviated or

) “Transition -plan” means a plan - recipient and to which this part applies alleviated by any State or locgl law or
. éubject. to the approval of the United will be -operated in complla,ncg with this othqr requiremerit which would réfider
" ‘Siates Commissioner of . Educationn part:- An’assurance .of ,comipliance %ith -any' applicant or student ineligible, or- -

" pursuant to section 901(a)(2) of the this part shall ot be satisfactory to the 1limit the eligibility of apy applicant-or ¢
Education Amendments of 1972, under Director if the applicant or recipient to student, on the.basls of sex, to practice g
which an educational institution oper- whom suZh assurance apples falls. to sny octupation or’profession, L.

,- ates in making the transition from being commit itself to take whatever remedial . (c) Effect of :rules or regulations of
' an educational institution which.admits action is necessary in accordance with private organizations. The obligation to .

.. ‘only students of bne sex to being one § 86,3(a).to eliminate existing discrimi~ - comply with this part is not obviated or S

’. ‘ . " ' .. . ._ N - . ’ " 4"! ‘ P - N . : ."M-J e, -

o v . e e ..4 S 14 : . . . - /—' . e

ERICy - - : o . o

= Lo . - ) . N . » . ) s
[N o rovidnd v Ec| . . . . . e NI . DRI : o L 4




%

.« alleviated by any rule gr regulation of
any organization, club, dthletic or-other
league, or .hssoclatiof which: would
render any applicant o -student ineligi-

"ble to participate or limit the eligl-
bility or participation,.of any -applicant

“or gtudent, an the basis of sex; in any’
education program or activity operated’

s by o recipient and which. receives or

" benefits from  Federsl- - financial

‘assistance.. s ’ ,

(Secs. 501, 962, Education.Amendments of
1972, 86 Stat. 313, 374; 20 U'S.C. 1681, 1682)

-

-~ . .+ §86,7 Effect of employment opportuni-

- 4 ties.

The obligation to comply with this
Part is not obviated or alleviated because
employment opportunjties in any, “oc-.

- cupation or profession are or ‘may- be
more limited for memi®rs of one sex
than for menibers of the other sex.. °

_ (Secs. 901, 902, Education Amepdmeg'ts of
1973, 8§ Stat. 373} 374; 20 U.S.C: 1681, 1682)

- §'36.1£‘ Designation of* responsible em-
ployee. and adoption of. grievance
sprocedures. o

(a) Designation of. responsible em-
ployee. Each regiplent shall designate at
25t “one eémployee to cpordinate its ef-
»forts to comply ‘with and carry out its
. - responsibilitief under this part, including
sny investigation of any complaint
communicated to sdch recipient alleging
its noncomplisnce ‘with.this part or al-
Jeging any actions which would be proc
. hibited by this part. 1
. . hotify all its students and.employees of .
the name, office address and telephone’
number of the employee or €mployees
appointed pursuant to this paragraph,
. (b). Complaint procedure of recipient.
A recipient shall adopt and publish
grievance - procedures providing. . for
prompt and equitable resolution of stu-
‘dent &nd employee complaints alleging
. any action which would be prohibited by
this part. . . o
(Secs 001, 802, Education Amendments of
~1972,'86 Stat. 373, 374; 20 US.C. 1681, 1682) »

N

a

-

A

&
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§ 86.9 . Dissemination of policy.

(2) Notification of policy. (1) Each re~
cipient shall implement spetific and con-
tinuing steps to notify 4pplicants for ad-
mission and employment, students: and

- parents of eleméntary and secondary
school students, employees, sources of re-
ferral of applicants for admission and”
2\ employment, and all iinigns or profes-
"baxgaining - or professional agreemetits
with, the recipient, that it does not dis-:
. criminate on the Wasis of sex in the ed-
s ucational programs or activities which it
operates, and that i3 required by title’

.« IX and this part not to discriminate
such a.manner..Such notification shall
contain such information, and be made
in such manner, as the Director-finds
necessary to apprise sugh persons ot the

. stired them by title IX and this part, but

shall state at least that the requirement

., not to discriminate in edugation pro-

. grams, and activities extends to. employ~

ment therein,.and to hdmission- thereto
- Lo ] .

Lo d

. <L
Q
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The recipient shall*

- Slona] organizations -holding’ colleetive - -

- .. protections ~against discrimination as- -

unless Subpart
recipient, and- that inquiries concerning
the application of title IX and this part
“to such recipient may. be-referred to the
employee designdted pursuant to §86.5,
*or to the Director. e

(2)  Eaoch recipient shall ntake the ini-
tial notification required by paragraph
(a) {1) of this section within 90 days off
‘the effective dgte of this part or of the
.date this part first applies to such recipi-
ent, ‘whichever comes later, which noti-’

Local newspapers; (il) newspapers and

C does not"apply to the § $6.13 ' M

1972, 86 Stat: 373, 374;

fication shall include publication in: () ..

magazines operated by such recipient or.

by- student, alumnae, or, alumni groups

for or.in connection with such recipient;.
.and (i) merhoranda or other written
Hcommunications distributed to every stu-
“dent and employee of .such recipient;

(b) " Publications. (1) Each Tecipient
shall prominently include a. statement of
the policy described in paragraph -(a)
of this section in each announcement,
bulletin, catalog, or application form
which it makes available to any person
of a typé described in paragraph (a.).of
this section, or which is otherwise used’

~ih connection :with the recruitment of
students or employees. . ‘ S

(2) A recipient,shall not use or dis-
tribute a ‘publicationn of the type-.de-
scribed in this paragraph which suggests,

- by text or illustration, that such$recip-

ient treats applicants, students, or gm-,

.ployees differently on the basis of sex
. except *a§ such: treatment is permitted
* by this part. - .

(¢) Distribution. Each récipient.shall
distribute without discrimination 6n the
basis of sex each publication described
in paragraph () of this section, and

. shall apprise each of, its admiission.and
employment recruitinent representatives
of the policy of nondiscrimination de-
scribed in paragraph (a) of this section,

~

-

and require such representatives fo ad-

here to such policy.

(Secs. 901, 9802, Education Amendments of
1972, 88 Stat., 373, 374; 20 U.8.C. 16871, 1682)

Subpart: B—Coverage N
§86.11 . Application. T
Except as provided in this subparf,

1

this 4Bart 86. applie§ to every recipient

“and to each education program or activ-

’ ity operated by such recipient which re-.

ceives or‘benefits

“agsistance. .

'§86.12  Educaiional institutions’ con-
- t!-olled by religious organizations.

(2) Appligation. This'part does not ap-

ply. to an, educatjonal institution which

from Eederal financial

8

b . . .
\' . '\‘k“ e "

-

I
-
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ilitdry and merchant marine.
cducalizﬁﬁi’ institutions. T
: .
This part does not apply to an educa-
tionad institution whose primary purpose |
is the training of individuals for a mili-

tary service of the United States or for
the merchant marine. e

(Secs. §01, 902, Educajion. Amendments of
U.S.C. 1681, 1682)

. . - T ~

§86:11 Membership practices of ccrm;iﬁ
- organizations. - S r

_ (a) Social fraternities;and sororitiés.

This part does not apply to the' member-

ship. practices of social fraternditiesand

‘sororities which are exempt from:taxa-

. .

tion under Section 501¢a) of the In< :

ternal Revenue Code of 1954, thie active-
membership of which consists primarily
of students in attendance & institutions
of higher education. . i

‘(b) YMCA, YWCA, Gi
Scouts and Camp Fire Girls. This part

.

o

does not apply to the membership prac- »

ticés of the Young Men's Christian As-
sociatioh;the Younz Women’s Christian

Assoclatfon,” the "Girl. Scouts, the Boy 7

Scouts and Camp Fire Girls.

(¢) Voluntary youth service or_?;agzizd-
tions. This part- does not ‘apply to th
membership practices of voluntary you
service arganizations which are exempt
from.taxation unger Section 501(a)/ of
the Internal Revénue Code of 1954 and-
the membership -6f which has /been .
traditionally }imited to members pf one
sex and prificipally: to persons jof less'
than nineteen years ef age. o,

. . 1 . AN

(Secs. 901, 902, Educatfon Ame Hments ot "
1972, 86 Stat. 373, 374; 20 U.S.C 1681, '1682; N
Sec. 3(a) of PL. 93-568, 88/ Stat. 1862,
amending Sec. 801) i o .

§ 86.15 Admissions.

(2) Admissions to edu fational institu-
tigns prior to-June 24.'/17 73, are nof cov---
ered by this palj e '

(b) . Administhatively separate unils.
For the purposes only of this section,
§§86.15 and 86.16, and Subpart C, each -
administratively separate unit shall be
deemed to be an’éducational institption.

(c). Application of Subpart C. Except.
as provided in, paragraphs (c)- and (d)
of this sectiony Subpart C applies to each
recipient. A recipient to which Subpart
C applies siall not discriminate on .the
basis of se¥ in admission or recruitment
in violatign of that subpart.

" (d) Educational institutions. “Except

is controlled by a.religious organization |

to the extent, application of this part
would not be consistent with the religious
ténets of such organizatiom. -

(b)Y Exemption. An education®l insti-

tution which wishes to claint the exemp- - -

tion set forth ip paragraph (a¥ of ‘this
‘gection,. shalt do so,by submitting in
writing to the:-Director- & statement b

the highest ranking official of the inst

tution, identifying’ the provisions of
part which conflict with & specifte t
) of‘the'rellg_ious organjzation.
(Secs. ‘901, 90%
1972, 86 Stat: 37

3, 374; 20 U.S.C. 1681/ 1682)

as provided in paragraph (e) of this sec-
tion ag to recipients which ‘are’educa-
institutions, Subpart -C applies.
only/to. institutidons of vocational educa-

Nl

Y

-

rl Scouts, Boy- - -

o

-

-

tiort, professional “education, graduate...

her education, and public institutions
undergraduate higher education.

(e) Public institutions of undergradu-
ate higher education. 8(ibpart C does not

apply.to any publig institution of under- .

graduate higher education which ‘tradi--
tionally and continually from its estab~
lishment has had a.policy of admittidg:

-only students of one sex. .-

Tducation Amendmepits’ of - (Secs. 901, 802, Education Amendments of

1972, 86 Stat. 873, 874; 20 U.S.C. 1681, 1682) * ~

'

.
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’.§ 86 16 Educatmnnl institutions cliglble
* tosubmit transition plans.

(a) Application. This section _applles
to each educational institution to which

* Subpart C applles which:

. (1) Admitted only students of one sex
as regular students as of June 23, 1972;
ar

2 Admitted only students of one sex
as regular students as of June 23, 1965,
but thereafter admifted as regular stu—
dents, students of the sex nat admitted
priOrto June 23, 1965.

.(b) . Provision for tsansiton plans. An
educqtional institation toswhich this sec=
tion applies shall not discriminate on the
basis. of sex in admission or recrulitment

- in violation of Subpart C unless itls car-.
rying out a.transition plan approved by -

the United States Comxmssioner of Ed-
. ugation’ as described in § 86.17, which
}z.n pravides for the elimination of such
riminatign by the earllest practicable

date but in no event later- than June 23;

1979.

(Secs: 961‘ 902 Education Amendments or .

1972, 86 StAt. 373, 374; 20 U.S.C. 1681 1682) " ¢ 86 51 Admission.. ; .

§.86.17 Transition plans.

(a) Submzsszon of plans. An 1nstitu\-
tion to which § 86.15 applies and which
is’ composegiot more than one adminis-’

- tratively separate unit may submit either

a single transition plan applicable to all
such units, or a separate transition plan
applicabie to each such unit.

. (b) Cohtent of plans. In order to be
‘approved by the United States Commis-
sioner of Education a transition plan
shall: .~

7 (1) State the name, address, and Fed-
eral Interagency . Committee on Educa-
tion (FICE) Code. of the educational.in-
stitution submitting such plan, the ad-
ministratively separate units  t¢ which
the’plan is applicable and the name, ad--
dress, and telephone number of the per-
son to whom questigng’ concernjng the’
plan may be addressed. The person who'
submits the plan shall be the chief ad-
ministrator or president. o
tion, or another individual legally. au- ¥

‘thorized to bind the 1nstitution to all ac-
tiope set forth in thé plan. -

(2) State whethé¥ the, educational in-

- stitution " or administratively separate

~ unit: admits students of both sexes, as;

‘ regular students and, if 50, when it be-

~.. gan ta.do go. .

(3) Identify and describe with respect,
to the educational institution or admin-
istratively separate unit any obstacles to -
admitting stutlents without discrimina-
tion on the basis of sex.

(3 Describe in detail the steps nece§-

" gary to.eliminate as-soon as praciicable
." gach- obstacle so identified and indicate

the schediile for taking these steps and -

- the individual directly responsxble tor

- . their implémentation.”

{5) Include-estimates. of the number;.

of students, by sex, expected to apply‘

for, be admitted to, and enter eaclfclass-
during the period covered by the plan. -

(e) Nondzscrimmatwn No policy or

S practice of 4 recipient to which §.86.16 -
- applies shall result in treatment of ap-

plicants to or students of stich recipient

f the institu--

in viblation pof Subpart C unless such

. / ' :
(3) Shali treat disabiiities rel

treatment is necessitated by an obstacle pregnancy, childbirth, terminajion of .

identified in paragraph ‘(b) (3) of this'
section and'a schedule for eliminating
that obstacle has been provided as re-

' quired by paragraph (b) (4) .- of -this

section, .
(d) Effects of past exclusion. To over-
come the effects of past exclusion of stu-.
dents on the basis of. sex, each educa-
t'ional institution to which § 86.16 applies
shall include in its transition plan, and
shall implemeny, specific steps designed
to encourage dividuals of the previ-
ously excluded’sex to ap?lly for admission ¢
to such institution. Such steps shall in-

‘clude isstituting recruitment, programs

’ which emphasize the institution’s com-

mitment to enrolling students of the sex
‘previously excluded.*

- (Secs. 90‘1 902, Education Amendments gf

1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) .-

§ 86.18-86.20 [Reserved] -

' " Suppart c—Discnmmatnon on the Basis

of Sex in Admission and Recrultment
ibited -

(a) General. No person shall, on the™
basis of sex, be denied admission, or be
subjected to disecrimination in admission,
by any recipient to which this subpert
applies, except as provided in §886. 16

‘and 86.17,- .

(b) Specific prohihj@ons (1) In de-
termining whether a pérson satisfles any
poliey or writerion for adniissign, or in

making any offer of admission, a recip--

ient to which Jthis Subpart appli% shall
not:
) Give preference to ‘one person over

" another on the basis of seX, by ranking
applicants’ separateiy on such basis or.
- otherwise; - .
(ii) ‘Apply numerical limitations upon

the number or proportion of persons ot

eithet séx who may be admitted; or
(ili) . Otherwise treat one .-individual

diﬁerently from ‘another on- the basis

. of -sex.

@ A recgient shall not administer or
operate any test or other ctiterion for
admission which has a dispropertion-
ately adverse effect on persons on the
basis of sex .unless the use of .suchtest
or criterlon,is shown .to preditt valldly

.success in the aéducation program or ace

-tivity in question and alternativetests -

or criterla which .dé not have such 2
disproportionately . ‘adverse effect are
shown to be unavailable. -

(c) Prohibitiogs relating to marztal or

-parental status. In determining whether

X

"

a person satisfles any policy or criterion
for admission, or in making any offer of
admission, a recipient’ to which this sub-
part applies: - 'x

- (1) Shall not apply any ruIe concern-
ing the actual. or potential. parental,
family, or marital status of a 'student or

applicant whieh treats persons differ--

ently on the. basis of sex;
¢)) Shall not dissriminate against, or
exelde any person on thes ‘Hasis of*preg-
nancy, childbirth, termififition jof preg-
nancy, or recovery therefrom,. or estab-
lish or follow any rule or practice which
S0 discriminates or excludw‘

g

pregriancy, oy recovery therefrom in the
same manner’ and under the sgme poll-—
cies’ a8 any other temporary disability
or physical condition; and_

plicant for admission, incl
such applicant is “Miss” oy “Mrs."” A re-
cipient may make pre-adnission inquiry
as to the sex of an appligant for admis-.
sion, but only if such inquiry is wpde
equally-of -such applic of both sexes

ing whether

« and if the results of such inquiry are net -

used in ‘connection with discrimination
prohibited by this pa '

(Seco 901, 902, Educaflon Amendments of
1972, 86 Stat. 373. 374;/20 USC 1681 1682)

'5,86.22 Prcferegc in adnuusxon. v

A reciplent to which this subpart ap-
plies shall not givé preference to appli-
cants for admission, on the basis of at- -
tendahce at’any/educational institution
. or other school/or entity which admits
as stiidents or predominantly members -
of one sex, if’the giving of such prefer-
ence has the effect /ot discriminating on
thetbasis of sex in violation of this sub- :

(Secs’ 901,/ 902, Education Amendments of’
1972, 86 Stat 373, 874; 20 USC 1681, 1682)

. §86.23 Recruilment.

&
C (a), Nondzscg}ninatory recrmtment A
recipient to which. this subpart applies
shall not discriminate on.the basis of sex’
in the recruitment and admisgion of stu-
"dents. A recipient may be reqyired to
undertake additional recruitment-efforts
for one s€x a$ remedial action pursuant
to § 86.3(a), and may- choose to under-

e

iy

take such ei!orts as amrmatiVe action .

pursuant to §86.3(b).

(b) Recruitment at certain \instilu-
~fions. A reciplent to which this ubpart
“applies shall not recruit primarily\or ex- -
clusively - at educational instit tions,
“schools or értities which admit\as stu-
dents only or predominantly rhem rs of .
one sex, if such .actions have the affect
of discriminating on the basis of se in
violation of this subpart
(Secs. 901, 902, Education Amendment ,gf
‘1972, 86 Stat: 373, 374; 20.7U.S.C. 1681,'1 \2)

§§ 86.24-86.30 . [Reuerved]

Subpart D—Discnmmatuon on the Basis_of
Sex in Education’ Programs and_ Actn\n-
" ties Prohlbnted :

§ 86.31. Educahon. programs and actm-_
lies -

(a) General. Except as providéd else-
where in this -part, no p n shall, on .-
the basis of 'sex, be excluded from par-"’
-“ticipation in, be denied the benefits of, or -
be subjected to discrimination under any
academic, extracurrlcular, research, oc-
cupational training;*or other education '
program or activ1ty operated by a rec‘lpl-
ent which receives or benefits from Fed-
eral financjal assistance. This subpart -
does not apply to actions of a recipient
in connection .with adniisston of its stu~
dents to an education program or ‘activity
of (1) #'recipient to which Subpart C

) dops not apply, or (2) an entity. not a .

L e

~e, 2

/
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récipient, to which Subpart C would not

apply if the entity were a recipienf.

{b) Specific prohibitions. Except as.

| provided in this subpart, in providing any

i
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re¢ipient shall not, on tHe basis of sex:

“aid, Wenefit or Service to-studems or
~ " empl - ’

" - enjo,

. tution which administers or assists in the
_ administration of such scholarships, fel-
"‘lowship, or otlier awards which are re-

benefit, or service to a student, a

" (1), Treat one person differently. from
anbdther in determining ‘whether such
person satisfies any requirement or con-
dition for the provision of such aid, bene-
fit,'or service; : .
(%) Provide different, aid, benefits, or
services or provide aid; benefits, or serv-
ices\in a different manner; ’ .-
= (3) Deny. any person any such “ald,
benefit, or service; ) c :

~"(4) Subject any person to separate or

different rules of behavior; sanctions, or

. other treatment; 1

(5) Discriminate against any person

" . in the application of any rules of appear-
_ance; L 4 .

(6) Apply any «ﬁne’ concerning .the
domicile or residence of a student or ap-
plicant, including eligibility. for in-state
fees and tuition; . -
" (D Aid or perpetuate discrimination
againit any person by providing signifi-
cia.nt assistance to any agency, organiza-
tion,
the basis .of sex in providing any
ees; e

(8) |Otherwise limit any person in the-

ent of any right, privilege,. ad
vantage, or opportunity. - - :
(¢) Assistance administered by a re-

- cipient educational institution to ‘study

af a foreign- institution. A recipient edu-

‘cational ‘institution may administer- or,
assist in’the administration of scholar-

‘ships, fellowships, or othey awards estab-*.
-.lished by-foreign or domesdic wills, tfusts,
. or similar legal instruments, or by acts

of foreign governments and restricted to
members of one sex, which are designed
‘to provide opportunities to study abroad,
and which are awarded to students. who:

are already matriculating at or who are.

graduates of the recipient institution; ’
Provided, 2 recipfent edtcational insti-

stricted to members of one sex provides,

. or otherwise makes available reasonable

opportunities for similar’ studies for
members -of the other sex. Such oppor-
tunities may be derived from either
domestic or foreign sources... - o

(d) - Programs -not -operated By~ re-
cipient. (1) This parpgraph applies to
any recipient which requires participa-
tion by any applicant, student, or em-
ployee in any education program or ac-
tivity not operated wholly by such re-
cipient, or which facilisates, permits, or

- considers such p'articipatio'n.ns part of or

equivalent to an’education.program or
activity operated by such- recipient, in-

_cluding participation in educational con-
-+ sortia and cooperative employment an
. student-teaching assignments. - - -

¢2) Such recipient; B L
<1) Shall develop and implement a pro-

~ cedure designed to'assure itself that the

operator or sponsor of such other edu-’
cation program or activtly takes no ac-
tion affecting any applicant,- student, or

- such action occurs~ - |

r person whiéh “discriminates-on- .

- gccupancy

employee of such recipient which this
part would prohibit such recipient from
taking; and ' . .

~ (1) Shall not facilitate, require, per-
mit, or consider such participation it

ation Amendmenfs of

{Secs. 901, 902, Educ
20 U.S.C. 1681, 1682)

1974, 86 Stat, 373, 374;
§ 86.32 ousing. ' :

‘() Generally. A recipient shall not, on
the basis of sex, apply different rules or
regulations, imppse different fees. or re-
quirements, or offer different services or
benefits related to housing, except as

.provided in this section {including hous-

ing .provided only to married stidents) ..
“b) Housing provided by recipiert. (1)
A recipient may provide separate héus-
ing on the basis of sex. . -
(2) Housing provided by a recipient to
.students of -one sex, when compared to
that provided to students of the other
sex, shall be as a whole: L :
_(1)" Proportionate :in quantity’ to the
number of students of that sex applying

for such housing; and

(i) Comparable in quality and cost to «

the student. - - ) :
«) Other housing. (1)° A recipient
shall mot, on, the basis.of sex, administer
different -policies or prattices concerning
( by its studepts of housing
other than provided by such recipient.
(2) A recipient which, through solici-
tation, listing, @pproval housing, or
otherwise,. assists any-agenyy, organiza:
tion, or-person in making hdusing avail-
able to any of its students,\ghall take.
stich reasonable action as may e neces-
sary to assure itself that such housing as -
is provided to.
compared to that providedto students
of the other sex, is as a whole: {1)'Pro-
portionate in quantity génd (i) compfi~

rable in quality and cost to the student.ﬁ
assistance®?

A reciplent may render such a
to any -‘agency, organization, or person
which' provides all or part of such hous-g
ing to students only of one sex.

{Secs. 901, 902, 907, Education "Amendments

. of 1972, 86 S!iat/.,3'73,' 374, 375; 20 U.S.G 1681,

1682, 1686) _
§ 86.33 Comparable facilitics.

. L2
" A reciplent may provide separate
toilet, locker room; and shower facilities
on.the basis of sex, but such facilittes
provided for students of one sex ?hall be
romparable to such facilities provided for
students of the-othex sex?-g .
(Sees. 901, 902, Education Amendments of
1972, 86 S_tat. 3173, 374) - :
§86:34 Access to coursc off crings.

A recipient shall not ‘ provide ariy
cotirse or otherwise cariy out any of its

.education program or activity separately

on the basis .of sex, or require or refuse
participation therein -by any of its stu-

_dents on such basis, including health,

physkgl education, industrial, business,
vocational, technical, home economics,

- music, and adult education courses.

(a) With respect to classes and activi-
ties in‘physical education at the elemen-
tary ‘school level, thé recipient ‘Shall
comply fully with this section as expedi-
tiously -as possible but ia no event later

T

[

e

students of one sex; when._.

ile
4

hd .

I8

than one year from the .e’ﬁe}:tiv_e date of
this regulation. With respect to physical ¢
education classes and agctivities at the
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secondary and post-secondary levels, the -

recipient shall comply fully witlx this

. section as expeditiously as possible but

in no event later than three years from

the effective date of this regulation. .
(b) This section does not prohibit

groliping .of students in physical educa~

tion classes and activities by ability as -

agsessed by objective standards  of in-
dividual performance developed and ap-
plied without regard to sex. S
(¢c) This section does not prohibit
.separgtion of students by sex within
«physidal education.classes or activities
during participation in wrestling, boxing,
rugby, icé hockey, football, basketball
and other sports the purpose or major
activity of which involves bodily contact.
- (d)y Where.use of a single standard of
measuring skill or progress in a physical-
education class has an adverse eflect on

. members of one.sex, the recipient shall

use appropriate standards which do not
have such effect. , o
(e) Portions.of classes in elementary

_sively with’human sexuality may be con-
giml:sted in separate sessions for boys and
rls. A ‘ . A
(f) Recipients may make requirements
based on vocal range or quality which'
may. result in.a chorus or ¢horuses of
one or predominantly one sex.”
(Secs, 901, 902, Education Amendments qf
1972, 86 Stat. 373, 374; 20 U.8C, 1681, 1682)

§ 86.35

LY

o Kle.

agency shall not, on the basls of ‘sex, ex-
cl:ll_de any person from admission to: -

n operated by such recibient; or
- ¥th) - Any- other school er educatlonal
_unit operated by such recipient, unless
such recipient othei'wise makes available
to such person, pursuant to the same

;{i},,(%) Any institution of'vocational edu-

policies .and- criterja . 6f -admission, ,. '

courses, services, and-facilifies compdra-
_ble to each course, service, and facility
offered in or through such schools.

(Sectlons 901, 902, Education’ endments .
of 1072, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682) . : VA

§86.36 Counseling and use of appraisal
. and counseling matcrials. i -

{a)” Counseling. A recipient shall ‘ot - .

and secondary schools which deal exclu- ‘

Access to schools operated by .
.. - D .

A reciplent which is a Jocal edticational

\

i .

.-

discriminate against any person on the - .~

basis of sex in the counseling or guidance
of -studenits or applicants for admission.

(b) Use of appraisal and counseling
materials. A recipient which uses testing

or other . materials. for appraising or
counseling studerts shall not use differ-
ent materials for students on the basis
‘of their sex or use materials which permit

or require different treatment of students .

N

-on such basis unless sueh different mate- - .

rials ¢over the same occupations and in- -

terest areas and the use of such different

materials js shown to'be essential to

_eliminate sex bias. Recipients shall de-

vélop and use internal procedures for.

_ensuring that such materials do not dis-

criminate on the basis of sex. Whrve the
F]

4




-

re

ERI

. . . . N

.

‘Jume 12, 1975

N

S

use.of a counseling test or other instru-
ment results in a substantially dispropor-
tionate number of members of one 'sex
in any particular course of study or clas-
sification, the recipient shall také such
action ss is necessary to assu

that such disproportion is.not the result
of discrimination in the instrument or its

applicatlon. T

(c) Disproportion<n classes. Where a
recipient firlds that a particular class
contains a substantially. disproportionate
number .of individuals of ‘one sex, the
‘recipient shall take such action as is
necessary to assure itself that such dis-.
‘proportion is not the result of discrimi-
nation.on the basis of sex in counseling
or appraisal materials or by counselors.

§ 86,37 TFinaneial assistance, ‘

(a)° General. Except as- provided in
paragraphs (b), ¢¢) and (d) of this sec-
tion, in providing financial assistance to
any of its students, a recipient shall not:
(1) On the Hasis of sex, provide different

-, amount or, types of such assistance, limit
" eligibility for such assistance -which is of -

/o

y

“

*" not discriminate on the basis of sex. "« L. " ther “including family planning -

- other forms of firia

any particular type or source, apply dif-
_ferent criteria, or otherwise discriminate;
(2) through solicitation, listing, ap-
.proval, . provision_ of facilities or other
services, assist- any - foundation, trust,

 agency, organization, or person which
provides assistance to any of such, recipi- -

ent’s students iff a manner which dis-
criminates .on the ‘basis of sex; or. (3)
apply any rule or assist in application of

‘ any rule concerning. eligipility for such
‘agsistance which treats persons of one
--sex differently from persons of the other
sex with regard to marital er parental
status. R ’
(b Financial aid established by cer-
_tain légal instrumentss (1)- & recipient

may administer or @ssist in the adminis- -

: tration of scholarships, ‘Tellowships, or
3&1‘1 assistance estab-

lished pursuant: tof do
wills, trusts, beguests, -or.simildr Iegal
" instruments or by acts of a foreign gov-

+

. "ernment- which requires that awards be

‘made -to miembers of a particular sex’

specified therein; Provided, that the ¥

-overall-gffect of the award of such sex-
restri¢ted scholarships, fellawships, and
other forins of financial assistance does
s, (2 ensute - . nondiscriminatory

awardk of assistance as required in sub- : :
. paragraph (b) (1) of this paragraph, re-- provides fiill coverage health service shall

cipients shall develop-and use procedures
upder whieh: - [ 7 o :

() Students.aré selected for awatd of

_ financial assistance on the basis of non-

discriminatory ‘criteria and not on'the
. basis of availability of funds restricted
to members of a particular sex; .
(i) An.  -appropriateé  sex-restricted
scholarship, fellowship, or other forni of

(b) (2).(1) of this paragraph; and -
- (ily No student is denied the.award

" . for which he‘or she was selected. under

.\)

subparagraph (b) (2) () of this para-
- graph because of the absence of a schol-
arship, ‘fellowship, or other. form.of fl-

/ S - :

Nop

mestic” or fofelgn - recipient shall

financial assistance is allgcated to each -
student- selected under subparagraph

nancial assistance designated for a mem«
'bfrot that student’s sex. - o .

[¢(c) Athletic scholarships. (1) To the
_extent that a recipient arwards athletic
scholarshipé or grants-in-aid, it must
provide reasonable opportunities’for such
“awards for members of each sex in pro-
portion to the number of students of exch
sex participating in interscholastic -or.
intetcollegiate athletics. - . :

" (2) Separate athletic scholarshipseor
grants-iri-aid for members of each sex
may be provided as part of separate ath- -

letic teams for members of each sex’to !

the extent consistent with this. para-

graph and § 86:41 of this part.

{Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 16823 .
and Sec.844, Education Amendménts of 1974,
Pub. L, 93-380, 88 Stat. 484)

§86.38 Emplo
- dents. ,
* (n) Assistarjce by
_available outside e
ient which, assists ainy agency, organiza-
tion or- persén in making employment
-available %o any of its ,st;udents:

(1)+ Shall assure itself that such em-
ployment is made available without dis-
crimination on the basis of sex; and

+(27 Shall-not render such services to -
any: ggency, organization, or person
"wh‘idggiscrlmlnates on the basis of sex in
&is e_"mployment “practices.

(%) Employment of studen
ents. A recipient which employs any of
_its students shall not do so in-a manner
which violates Subpart E. ' :
.(Secs. 901, 90 EdWation: Amendments- of
1972, 86 Stat. 3%, 374; 20:U.8.C. 1681, 1682)

. § 86,39 "Health .and insurance benefits
. und servicess . - ; -

In providing a medical,. hospital, ac-
-‘cident, or life insurance beneflt, service,
‘policy, or plan to any, of its students, a -
not discriminate on the
‘basis of sex, br provide suich henefit, serv-
ice, policy, ot plan in & manner which

en \assistanee 10 .sta-

would violate Subpart E if it were pro- .

vided to employees of the recipient. Thig
section shall not prohibit a recipient
from providing any benefit or service
. which may be used by a different pro-
-portion of students of one sex than of

services, However, any recipient which

provide gynecological care. . o

(Secs. 901, 902, Education -Améndments of
1972, 86 Stat. 373,.374; 20 U.S,C. 1681, 1682) -

" §86.40  Marital or parental status,

(a) Status generally. A recipient shall

“fiot apply any rule cohgerning a student’s

" -actual of potential parental, family, or

marital statits which treats students dif-.
ferently on the basis-of séx. T
(b) Pregnancy and related conditions.:
(1) A’ recipent ‘shall not discriminate
-against any student, of exclude ahy stu--
dent from . its education =program or
activity, including .any class or- extra-
curricular activity, on the basis of such.
- student’s ‘pregnancy, * childbirth,- false
- pregnancy, termination of pregngncy or .

t)_‘

ts by recipi- .

. » -
. T e s " o
% . L .
R B .
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recovery therefrom, unless the stud¥nt
requests volyntarily to participate in a

separate portion of the program or.

activity of the recipient. o

- (2) A recipient may require such a
student to obtain the certification of a
physitian that the student is physically

and emoti
*pation in ‘the normal education program
or activity so Jong as such a certification

is required of all students for other phy-

sical or emotional-éenditions requiring’

the attention of a physician,

(3) A recipient which operates & por-

tion of its education program or activity

separately for pregnant students, admit-
tance to which is completely voluntary
on the part of the student as provided

in paragraph (b) (1) of this section shall
ensure that the instructional program in.

the separate program is.-comparable to
that offered to. non-pregnant students..
(4) A recipient shall treat pregnancy,

. _childbirth, false pregnancy, termination
. .of pregnancy and recovery therefrom in
the ;same manner and Gnder the same

policies as any other temporary disability
with respéct to any medical or hospital

benefit, service, plan or- policy . which-
operates, °

such recipient - administers,
offers, or participates in with respect to

‘students admitted to the reciplent's.

educstionial program or activity.
(5) In the case of a recipient which
does not maintain a leave policy ‘for its

students, or in the case of a%student who

does . not ‘otherwise * qualify- for leave

under such a ‘policy, a recipient shall .
treat pregnancy, childbirth, false preg-

nancy, termination of pregnancy and re-
covery therefrom as a. justification for

_a leave of absence for so long & period ‘of

time as is deemed medigally necessary
by the student’s physicidfi, at the con-

clusion of which the.student shall be -

RpA

reinstated to the status which she held

~when the leave began, - ,
(Secs. 901, 902, Education Ameéndments of .

1972, 86 Steé. 373, 874; 20 U.S.C. 1681, 1682)
§ 86.41 ~ Athletics. v
(a) General.No.person shall, on the

basis of sex, be excluded from participa- -

tion in, be denied the. benefits of, be
‘treated diffexently from-another person
or otherwise

such athletics sepdrately - on such. basis.

(b) Separate teams. Notwithstanding
the requirements of paragraph (a) of
this section, a recipient may operate or
sponsor separate teams for members of

each sex where selection for such teams ~

is based upoh competitive skill or the
activity involved is a contact sport. How-
ever, where a recipient operates or spon-
sors a. team in a particular. sport for

members of one sex but operates or spon-~
m for members of the
other sex, and athletic opportunities for - -

'sors: no such

members of that sex have- previously -
: beenn limited, members- of the excluded

sex must be gllowed to try-out for the
team offered unless the sport involyed is

& ‘contact sport. For the purposes of this

part, contact sports: include boxing,
‘- N v- l ."\ - . o

o Cai T \ .
st N s

onally able tp continue partici- -

dis¢timinated against in
any interscholastic; intercollegiate, club - -
or intramural athletics offered by recip-~ .
ient;, and no recipient. shall provide any -
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wrestling, rughy, ice hockey, football.;

basketball and other sports the purpose*

.of major activity of which involves bodily
contact. v o : .
(¢) Equal opportunity. A recipient
which gperates or Sponsors interscholas-
tic, intercollegiate, club or intramural
_ athletics shall provide equal athletic op-
portunity for members of both sexes. In’
_ determining whether equal opportunities’
" are:available the Director will consider,
among other factors: : .
(i) Whethet the selection of sports
and levels of competition effectively -ac-
commodate the Interests-and ablities of
members of both sexes; . N :
(i) The provision of equipment and
supplies; - . o
©o D Scheduffng of games and practice
time; - L .
(iw) Travel and per diem allowance;

(v) .Opportunity to receive coa.ching‘;

- and academic tutoring; - ;

" (vi) Assignment and compensatibn of

- coaches and tutors; - -
.. (vil) Provision ¢f locker rooms, prac--
' tice and competitive facilities;

-7 (vill) Provision of medical and train-~ "‘ences to applicants for employment on

* Ingfacilities and services; - ) }
~* (ix) ~Provision 6f housing ‘and -dining
facilities and services; ‘ ’
(x) Publicity. o . A

. Uriequal | ageregate expenditures fo
members pf each sex or unequal expen-
ditures for male and female teams if a
Teciplent dperates. or sponsors separate -
teams will mot constitute noncompliance
with this séction, but the Director may
consjder. the failure to provide necessary

funds for teams for ong sex in assessing -

equality of opportunity .for members of
each sex. S R
_(d) Adjustment period. A Tecipient

" which operates or sponsors intérscholas--

tic, intercollegiate, cclub “or* intramural
athletics at the elementary school level
:.'shall. comply fully with this section ‘as-
expeditiously as possible but in no event
later than one year from the effective
. date of this regulation. A recipient which

-opetates or sponsors' intggscholastic, in- -

o

- tercollegigte, club or intramural athletics -

at the -secondary or ‘post-secondary
. schbol- level shall comply fully with this

" seétion as expeditiously as possible but in

“. rio event later than three years from the.
ef!ect_.lie date ot,'this «rggulatlon. T
" (Secs. 901, 902, Educstion Amendments of
‘1972, 86. Stat. 373, 374% 20 U.S.C. 168}, 1682;
_ and Sec, 844, Education Alnendments.of 1974, -
.Pub. L. 93-380, 88 Stat. 484) . .
§86.42 . Téxthooks and curricular ima=
. terial’ Co R
Nothing in this regulation shall bg in-
terpreted *as. requiring or prohibiting or_
abridging in any way the use of partic-
ylar textbooks or curricular .materials.
ISecs.\;eox.‘ 902, Educatlon Amendments of -
'1072, §6 Stap, 373, 374;°20 U.S.C. 1681, 1682)

» 6.50. ',[Reégrve'd] .o
Subpart E—Discrimination on the Basis of
.Sex in Employment. in - Education. Pro-
- gramyg and Activities Prohibited - -

§ 86.51 'Emjyloymgn;.'- TN
(a)] General, ‘(1) No person shall, o

I

> i . °

be subjected to discrimination in employ-
ment, or recruitment, consideration, or

selection therefor, whether full-time or:

part-time, under any education program
or activity operated by a recipient-which
receives or benefits from ¥Federal finan-
cial asSistance.. . . .
(2) -A recipient shall make all employ-
mefit decisions in any education program

or activity. operated by such recipient

in a nondiscriminatory manner and shall
not limit, segregate, or classify applicants
or employees in any way which could

advem@ affect any app’lican,lt'ﬂ or-em--
ployee’s~<¢mployment opportuilities .or

status because of sex. -
(3) A recipient shall not enter into

amy contractual or- other relationship-

which-directly or indirectly has the effect
of subjecting employees’ or, students- to
discrimination prohibited by this. Sub-
part, including - relationships with em-
ployment and referral agencies, with la-
bér unions, and with organizations
providing or administering fringe bene-

‘fits to employees of: th&tecipierk.

(4) A recipient p‘hallé}no't grant prefer-

the basis of attendance at any educa-
tional institution or entity which. admits

as students only or predominantly mem-
_ bers of one sex, if the glving of such’pref-

erence$ has the effect of discriminating
on the basis of sex in violatidn' of . this
part. . | .
(b). Application. The provisjons of this
subpart apply to: o v
.« (1) Recrui}
process of application for.em%ldyment;

(2) Hiring| upgrading, promotion, con-
sideration for and award of tenure, de-
motion, transfer; layoff, termination, ap-
pHcation of nepotism policies, right of
return from layoff, and rehiring; -

(3) Rates of pay.or any other form of
compensation, and changes in compen-
‘sation; : L .

(4)  Job assignments,. classifications
and structure, including position descrip-
llsll:tns,'lines of progression, and seniority

S; . - . . . .t 4

(5) The terms of any collective bar-
gaining agreement; S

- (6)- Granting and return from.leaves
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of
pregnancy, ‘leavé: for persons of either
sex to care for children or dependents, or

any other leave;

" (). Fringe benefits available by, virtue

of employment, whether or not' adminis-
tered by the ‘recipient; o
(8) Selection and finanglal supporf for

. training, including apprenticeship, pro-

fessional meetings, conferences, and
other related activities, selection for tui-
tion assistance, selection-for sabbaticals

- and leaves of absence to pursue training;

(9) Employer-sponsored activities, iri-
cluding social or recreational programs;
and T . :

. (10) Any other. term, >condition, -or
privilege of employment.

. (Secs. 901, 902, Education Amendments of
1972, 96 Stat. 373, 374; 20 TV.S.C. 168}, 1682) ,

886,52 Employment criteria. - . <

" A recipient shall not administer or op&

pation in, be denied the benefits of; or

nt, ‘advertising® and the-

A
T
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employment opportunity which has a dis-*
_ proportionately adverse effect on persons
_on the basis of sex unless: . - .
-{(a) Use.of such test or other criterion -
1’ shown to predict validly successful per-
_formance in the position in question; and.
- (by Alternative tests or criteria for
such . purpese, which do ot have stich
Jdisproportionately adverse effect, are
shown to be unavailable. : S

(Secs. 901, 90%, Education Amendments of T

1972, 86 Stat. 373, 374; 20 U.S.C, 1681, 1682)
§ 86.53 Rccruitment. BT

~na)- Nondiscriminatory recruitment’
and hiring. A 'recipient shall not dis- -
criminate on the basis of sex in the re-
cruitment and hiring of employees.
‘Where a recipient has been-found ta be
presently -discriminating on the basis of
sex in the recruitment or hiring of em-
ployees, or has been foupd to have in the
past so discriminated, the recipient shall
recruit. nembers of the sex so~discrimi-
nated against so as to overcome the ef-
fects of such past or present discrimina-
tion. : . . i .
(b) Recruitment patterns. A recipient
shall not recruit primarily or exclusivel®

only or predominantly members of one

“sex If such actons have the effect of dis- 7
criminating on the basis of sex in viola-

tion of this subpart, «: i
(Secs. '901,.902, “Education Amendments of
1972, 86 Stat. 373, 374(;_ 2»0'U.S.C.llﬁ>81, 1682)
"§.86.54 Compcnsation. ’

A recipient shald not make or enforce -
any policy or practice which, on thebasis
of sex: L . .
. (a) Makes.distinctions in rates of pay .
-or other compensa}lon; : - )

(b*'Results in the payment of wages,to
employees of one sex at a rate less than
that paid to employees of the opposite °
sex for equal work on jobs the perform-
ance of which requires equal skill, effort,

and responsibility, and-which. are per-
. formed under similar working congditions. .

»

~ (Secs. 901, 902, Education Amendments of

1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.55 ;‘;Job'élagaiﬁéalion and structure. -
A recipient.shall not: - '
(a) Classify a job as beipg

for: r.'nales> or
_ for females; Ny '

(b) Maintain or establish separate .}
lines of progression, seniority lists, career -

ladders, or tenure systems based on sex;.
Qor.. : o . o
© (¢) . Maintain or establish separate | -
linés’ of . progression, seniority systems,
career .ladders, or tenure. systems for
similar jobs, position descriptions, or job
requirements which cla_sslfsf persons on
the basis of sex, unless sex is a bona-fide
occupationgl qualification for the posi- :
- tions in"quﬁstion’ as set. forth in §86.51. .
: (Secs.. 901;. 902,. i’:ducatiq'n Amendments of

*1'1972, 86 Btat. 373, 374; 20 U.S.C. 1681, 1682y

+§86,56 Fringe benefits. * ,
. (@) “Fringe benefits” defined.: For'
purposes’ of this part, “fringe benefits”

i -means: any medical, hospital, accident,

.+ life insurance or retirement benefit, sexrv--

ice, policy or plan, any profit-sharing or

at entities which furnish as applicants °

the basls \of sex;.be excluded fgom partici-

erate any test or otheic’e;lon for-any: bonus plaq,;leaye, and any other benefit

o . - < ’ . g -
o . . . A

-
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' _ . or service of empl{ ment not subject to
. _the provision of § ‘
’ “(b)- Prdhsztions A recxpient shall not

(1) Discriminate on the basis of sex
with egard to making fringe beneflts
available to ‘employges or make fringe
benefits available to spouses, families, or
deperidents of employees differently upon

the basis of the employee’s sex; . .
(2) Administer, operate, offer, or par-

ticipate in a fringe benefit plan which . (b) -Bepefits. A recipient whxég rprox

- toes not provide eitlier for equal periodic
benefits for members -of each sex,.or for
- equal conrtibutions to-the plan by such
recipient for- members of each sex; or -

(&) Administep, operate, offer, or par-
ticipate in' a pension or retirement plan
which establishes different optional or
compulsory refirement ages based on sex
or which otherwisg discriminates in ben--
_-efits 'on the basis of sex.

(Becs. 901, 902, Education Amendments ot
1972, 86 Stat. 373, 374; 20 Usc 1681, 1682)

§86.57 Marital or parental status.

« (a) General. A recipient shall not &p-
ply any policy or take any employment’
[ action:

- (1) Concerning the potential marital

E arental, or family status of an employee
- of applicant for employment which treats
Vet persons différently on the basis of sex; or .

(2) Which is based upon whethert:an
employee or applicant for employment is
he head of household or principal wage

family unit. .

) Pregnancy’A recipient, shall not
dfscriminate against or exclude from em-
piloyment any employee or applicant for
‘“mployment on the basis of pregnancy,
¢hildbirth, falfe pregnancy,, termimation
of pregnancy, dr recovery tl’iérefrom

1 (e) *Pregnancy as @ temporary disabil-'
ity. A recipient shall -treat pregnancy,
'childbirth, false pregnancy,. termination
of pregnancy, and recbvery. therefrom -
and any temporary disability resulting

! i
i ability for all job related purposes, in-.
1" cluding commencement;duration and ex-
‘tensions<of leave, payment of disability
come,
“fother benefit or service, and reinstate-
. “'fnent, and’ under any. fringe benefit
g offered to employees by virtue of
/ employment.
" (d) Pregnancy Jeave. In the case of &
i! recipient which does not maintain a leave
' policy for its.employees, or-in the case
- of an employee with insufficient leave
-accrued-employment time to qualify f%
leave under such a policy, a recipien
- ghall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy.
S anid recovery therefrom as justification’
ce for a leave of absence withoyt pay for'a
P reasonable period of time, at the conclu-

instated to the status whith she held
when the leave began or to a comparable
position, without decrease in raté of com-
. pensation or loss of promotional oppor~
) _tunities, or any, other right or privilege
of employmenh :

s (Becs, 901, 902, Education Amendmentl ot

N 19'12 MSht.S'lS 374 20 UBO. 16481, 1682)

»Eﬁkfv_ B R

P R

) T it .

-requirenient which imposes prohibi

édfner in such employee’ s‘or apphcants .

therefrom as any other temporary dis- -

rual of seniority and.any .

sion of which the employee shall be re--

§ 86.58 Effect of Sn}le or Iovcul law or:
other requirements.’

(a) Prohibitory requzre(nents The oh-
ligation to comply with-this subpart is
not obviated or alleviated by the exist-
ence of any State or logal law orﬁ\her

tions
or: limits upon employment of membgrs-
of one sex which are not imp ed yp
members of the dther sex.

vides any compensation, service, er\bene--

fit to members of one sex pursuant, t6 & '\

State or local law or other requirement’
shall provide the same compensatig;x.

-service, -or. benefit. to,members of t
* other sex. [N

(Secs. 901, 902, Education Amendments ox
)

‘1972, 86 Stat. 373, 374; 20. USC 1681 1682

§ 86. 59 Advernsmg.
A.reclpient shall not in an¥ advertisinig -.

_related . to employment indicate prefer-

ance, -imitation, specification, or .dis- -
crimination based on sex unless sex is a-
bona-fide occupational qualification for. -
the partlcular job in question. .

{Secs. 901 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 16‘2)

§ 86,60 Pre-employment inquiries.

(a) Marital status. A recipient shall.
not muke pre-employment inquiry as_to
the marital status of an applicant for:’

employment, including whether such ap- .

plicant is “Miss or Mrs.”

¢b) Sex. A feciplent'may make pre-
employment inquiry as to-the sex of an .
applicant. for employment but-only if *
such inquiry is made equally of such ap-
plicants of both™Sexes, and if the results
of su¢h inquiry are not tised in connet-
tion with’ discnmmatlon prohlbited by
this part.

’»y

(Secs. 901, 902; Education’ Amendments of
1972, 86 St&t 3’73 374; 20 U.S8.c. 1681, 1682)

§ 86. 61 Sex a8 a bonu-ﬁde occupahonal
quuhﬁcuhon

A recipitnt may take actlon otherwise
prohibited by this subpart previded it is.
~shown that sex is a bona-fide occupa- -
tional qualification for that action, such .

that consideration of sex with regard to” R
“Comparable chll&les

such action is essential to successful op-
eration of the employment function con- -

cerned. A recipient.shall not take action R
-Compemtlon. [84, 87, 92]; 86. 5% . .

pursuant tb this section which is based
‘upon alleged comparative employment
characteristics or stereotyped character--
- izations of one or the other sex, or upon
‘preference based on sex of the recipient,.

employees, .students, or other ‘bersons, -

but nothing conta.ined in this section’
shall prevent a recipient from consider-
ing an employee’s sex in relation to em-
ployment in a locker room:or toilet fa-
cility used only by members of one sex.
(Secs 901, 902, Education Amendments of
1972, 86 Stat. 373, 374:. 20 U.8.C. 1681, 1682)

§§ 86.62-86.70 [Reserved]

Subpart F—Procedures [interim] ~
§86.71 Intenm procedureo. L

For the purposes of implementing thls
part during’ the period between its effec-

PR . i
' N i

 e'i;;>} 20>;'

.. oo '_19;.

v

tive date and the final isstance Dy the
Department of a consolidated procedural
regulation applicable to. title IX and-

‘other civil rights authorities adminis-
_tered by the Department, the procedural

provisions applicable to title VI of the

‘Civil Rights Act of 1964 are hereby
“adopted and incorporated herein by

reference These procedures may be
nePat 45 CFR §§ 80-6—80-11 apd 45

art 81. .

SUBJ’E(.’!.‘ INDEX TO Trru X PM:AMBM: AND

e Rscm.nxon‘

LR

Ackess to Course ozrermgs 143, 56, 56 67,681;
86.34 :
‘Acce s to Schools Operated by LEA’s, [44];

Adm{ elms, (5, 6 30]; 86. 15 86.21
Affirmative and remedlal nction. [16, 17,
> '241;°86.3(a); (B) .-
Administratively separate umts [30].
v 86.16Qb) 86.2(0)’ -

"‘Educatl nal Institutions; - [30], 86. 15(d),

6.2 (n?

General, 86.21(s), 86.2(p), .

Prohibitio relating to marltal and pa-
rental s ’

. tus; [32, 36]; c
,g’rotesﬂona? schgols, [30]. 8 2%ih))

Public.. indtittitions of: Jundergraduate:
hlgher edycation, 86.15(e .
Recruitment) |34, 36]; 8623

Specific proh bmons, 2.’6\21 b)
Tests, [31]; 8§ 21(b) (
Preference in ‘a,dmlsslon.

13515 86.22
. Advgrtising, 86. Bg o=

~AMrmative Actlon, see "Renﬁdlal* and Af-

+ firmative Actions”
Asslstance to “outside” d’iscrmunn.tory or-
ganizations, [40, 53]; 8631@)(7), (c)

Assurances, [18]; 86.4 P

Duration "of obligation, 86.4(b)
Forin, 86.4(c)

Af,htetles. [69 to 78];-86.41 e
-~ Adjiistment period, [78]; 86.41(d)
Contact gport defined, 86.41(d) .. -
Equal opportunity, {76, 77]; 86. 41(
Determining factors, 86.41 (e{) )

" Equipment, 46.41(c)
Expenditures, 86.41(c)
‘Facllities, 86.41(c) : R
Travel, 86.41(c) ~
Scholarships, {64, 65]; 86 3’1(d)

N

General, [69,70, 71,772, 73, 74, 761; 86.41(8) -

" Separate teams, ['15] 86. 41(b)
48 -
. S TRV
BFOQ.A [981; 86.61 d: ak ..
- . c.

Housmg, (42,
_Other, 86.3

4]; 86.32
36 (b)

Counseling " ° ¢
Disproportionate clasges, [45; 59] 86, 36(c)

. General, [46, 69]: 86.36(s) - '
Materials, [45, 59]; ae 36(b) o

- Courge Offerings ' 2

‘Adjustmentperlod. [55] ae 34(:) w- "

General, [7, 43]; 86.3

Music classes, [43]; 86 34(:)

Physical education, {43, 66, 58]; .
Sex education, [43, 57]; 86.34(e) .

- Coverage, [6]; 86.11 to '86.17

Exemptions »
Curricular materlals, [52] 86 42(a)
! "D#

Deéfinitions) [14, 15]; 86.2(a) to (r)
- Deslgnation of responsible employee [20, 221;
" 88.8(a), (b) _ »

‘Preamble paragrsph numbers are in

bracketa [ 1

v




'.'20-.-. i

. Dlssemlnutlon of pollcy, [21] 88 9 :
: E Distribution, 86.9(c) )
7 Notification of policy, [21] 86.9(a)
s ‘Publications, 86.9(b)
‘Dress codes 86.31(b) (4) e

» E '. -
Edu atlon Instltutlons
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Fraternltles/Sororltles o Preference in Adx;usslons, [36]; 86 22

Social, 53, 2%,28]; 86.14(a) Seo also "Remedial and Atﬂrmatlve Action”

Busm'ess/professlonal [40, 53, "217, 28]‘ ‘Pregnancy, Employment .

-868.31(b)(T) - General, [85, 93, 94]; 86.67 e

. ‘Honor societies, [40, 53]; 8631(b) (1) Pregnancyy (86, 93, 94]; 86.67(b) * -
Frlnge benefits, [67, 88, 89]; 86.56, 86.39 ) Pregnancy as temporary disabllity, [85 93,.

Part-time employees, (89} . - : ' " 94];86.67(c)
-G C N Pregnq,ncy leave, [85, 93, 94] 88 5'1(d) v

A\

-

ontrolled by rellglou&organlzatlons, 8. 12 [ . - Students .
rAppucatlon [29, 28]; 86.12(a) - Grlevance Procedure see. “Deslgnatlo\n of re=. ~ General, [49, 50]; 86.40(a) and (b) . .
- Exemption, [28]; 86.12(b) . sponsible employee”, 86. B(k) (b) - . .Pregnancy and related: Gondltlons, [60J;
Educatlon Program and Activities N & 86 40(b) (1) to {6)
N o, Benefiting- from Federal financial asslst-, : . H ; . Class Partlclpatlon 50, .55 58);-86.40(b) |
. - ance, [10, 11]; 86.11 - at . CE (1)
General, [10, 11; 53]; 86.31(a) - Heaith an¥ Insurance Bene S,and Se“ ces, Phimgical certlﬁcatlon [80]; 86.40(b) (2) %
y Programs. not operated by reclplent‘ [41, (67, 88,'93]; 86.39, 86.56 - n Speclal class, [601} 86.40(b) (3) . ‘
o 54]; 86.31(c) g°n°{s°°;gtégs- (49, 63]; 86. 31(b)( ) Temporary leave, -[50]; 86.40/(b) (4), (8)
N Specific psohibitions, [38, 39 40, 631; 56 31 ousing,  Private Undergraduate Professlonal «Schools,
s () N . Gerrerally, [42]; 86.32(b) N [30]; 86.15(d)
S Eftective Date, (3] L e morel rempslfnteg%gz(b)  Purpose of Regulation, [13]; 861 . ‘
' Employee responslble for Title IX; sea‘" es- ~ - Other housing,'[54]; (e). ’
. fgnation of Responsible Dmployee : ) o ‘\ J : ) ) R
Employment . e o - N L . : .
. ‘Advertising, 86.59 : R * Job Classification and Structure;86.56 " Real Property, 86. 2(g) - e *
* Application; 86.51(b) : O : : FET ~Recruitment o : [} .
Compensation, [84, 92]; 86.54 Dt N L "Employment ]
Employment criteria, §6.62 \ : LEA'S, [44]; 8'6.35 ". Nondiscrimination, {83, 91]; 86. 53(&) v -
Fringe benefits, [88, 89)3°86.66 ~— | . Patterns; 86.53 (b)’ L
?eneral, [81, 82, 87]; 8 .tl \ : M Student b
. ob Classification and Structure, 86.65 Nondiscrimination, [34 85]; 8623() . -
*» 7 °* Marital and Parental StatusiB6.57 .\ ,M;‘éﬁ:‘g}eﬁ““t“l Status Recrultment at certain institutions, 86:23
- Pregriancy, [85, 93}; 84.57(b)» - ! Genep, (85, 93, 941; 86.57 L . (D) : -
Pregnancy.as Temporar 3 : " Ppre nancy, (85,93, 94]; B6.67(b). : B Rellgious Organlzatlons = -
Disability, [86, 83]; B657(c) & <% Pregriancy as & tem oty aisabuity (85, - -APPlication, [29,28]; 86.12(a)
‘Pregnancyfeave, 8598, 84]; 86. 5'7(d) 93,94}; 86.67(c) P ! Exempiion, [26]; 86. 12(b) .
- - tI i . . -
P’;,Ecﬁ,‘;l‘,’,’{ nzn[g cgl)l(; 1193‘\;;5], L V_Pregnancy leave, [85, 93.94] 86*5'1((1) . Reg}xe%&gawd Afirmative i\ctlons, [16 1%,
- Sex'as a BFOG, [86]; e é?ﬁnfsm? g ) ¥ |
A ‘Student Employment, [66]; 86. 38 . "~ “Pre, n:nc gnd related condmons 50']' o . . )
L Tenure, 86.561(b) (2) 8§40(b}), (1) (2) (3) (4) (6) 507" Scholarships, seé "Flrﬁanclal Asslstance", )
N Exemptions, [6, 27, 28, 99; 20, 63]; 86. 12(“”  (1ass participation, [50]: 86.40(b) (1). . 8637
) 86.13, 8‘ 14, 86,16(a) | 86. 15(‘”: 86.16 . - Physiclan certification, (501; 86 40(b)(2) Self-evaluatlon [16,22]: 86.3(c) (d) . . ;
. F ‘ H;&L S _Special classes, [60]; 86.40(b) (3) o Srurpégs[,i )Propcrty (see ’I‘ransfer of Propertyr.‘“
Federal Fménclal A§slst ncg ) *—‘Temporary leave, [50]; 86.40(b)14) (6) . * Duration of obllga.tlon 86 4(b)
. Financial Assistance to Atudenis, [46 60, ,Membershp Practices of Soctal "““ml.t.les Real Propgrty 86.4(b) (1)
; P TERY Ay S (s fhain and sororitles, [27, 28, 63]; 86.14(n) p( et AR
: .Athletic Scholarships, [4 64"‘65]5 86.37(d) VO:E:?;YEJOE;? 4(5*; vicem °rgﬂmmt1°n5- T
Foreign ' institutiong, ‘-s udy ..at"  [63]; : . c) -~
L PO gy o ationg, spbudy 8t (8313 " yca, ywoa anddiers; (27, 28, 531; e oD curricular m"fe“als 182,
. _General, 86337 | ' P, 88i14(b) - . ‘Termination of fads, {10,11] -
. Nen-need  scholarships, [ 2] 88.3’7(b) Mllltary and Merchant’Maru_le Educatlonal Transfer of property, 865 - -
- Pooling of sex-rest; ictive, [486, 61, 62]; Instltutlons [29]; 86 13 ! Transition Plans
. 86.37(b) . : . - Content of plans 86.17(b) . .
Sex-restrictive assistdnc ‘througn foreign i P ‘.| - Different from Adjustmentv Pperiod, ['78]:
ar domestlcv;l (46, 61, 62]; 86.37(b) Pooling, ' see” “Fihgncial Assistance”’, 86 3'1 86.41(d) [ o
. Foreign ;Scholarshlps, “Financial assist- Pre-employment ¥nquiries . - . isston of plans; 86, 1 »
ance” 86.37 afid “Assiitance to ‘outsice’. - Marital status, 86, 95]; 86. GO(a) _Submission o plans; ia)
discriminatary orgdnigations”, 86 a1(c) . 8ex,85.60(b) - [FR Doc.75-14551 FxW-ﬁ 8: 45 bm]
. =
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.3 through 20 of this-Special Report.s

.o

~regulations [seé discussion dn page 2. and §8§.3(c} of the rules]h

. . .
f . I o *

[

AR
e \ P . - v- .} . o , . ) . . .‘I““'" .
v . R . : wme . e . e L T T
. F ’ e Lo B R .%?ué%’;é%h .
. S S . .o 2303388
Sex Discrimination: ‘ G T : L. e - 4%S Yeageaw
- ? : . . o way  eyeuRed .
S . : : . - : P R
L Tl . - ’_"..» ": -0 X . 2 éﬁ;‘a;‘ 9“,‘.2\6\;‘2‘:
et : RO ¥ : : Coe 2425, 00v%G
"FINAL” TiTLE IX ReeuLaTioNs Isswep By OCR; "\ oo ) g@{g ﬁ%&g‘i
SWEEPING CHANGES PrRoPOSED IN HEW ENFORCEMENT ) %31 . 9LEeNy.
. o o : : ' - w . abwTiuld.
: : L ' " . I ? 1an”
This Special Report is being issued jointly by NACUBO and the. - .
College and University Pedsonnel Association to provide bysiness . \ .
and persomnel officers ow campus with timely. infoymation on HEW's
regulations for implementing Title’IX_of‘the~E5ucdtion Amendments ° .
. of 1972. e e o C S
Ly s R A L T

\ e

0n June 4 HEW's Office for Civil Rights (OCR) published in the Federal Register "findl"

regulations foriimplementing the landmark federal statute prohibiting sex discrimina-

,tion_ih'educatioqr——Tifle IX of the.Eduéatibh Amendments’ of 1972v[P.L.ﬂ92-318,;énac;edv '
'June 23, 1972]. The rules, which were signed by President Foxd on May 27 after three

months of review by the White House Domestic Council, are reproduced in-full -on pages
. s - o )

et o 2 B

 The‘Ti¥ie‘Ii regulétionSQQ—ﬁhich1arehﬂfina1" but must still undergo a‘45-day_peridﬁ of

Congressional reyiew——will‘ become effectivevon_ﬂuiy 21, 1975 (except for certain pro-
visions regarding athletics), unless the Congress passes ‘a "concurrent resolutgen of

.disapproval” by that date. Once the Congressional opportunity to alter the rules has -
" ekpired, the NACUBO service, Federal Regulations and the Employment Practices of, Col-

7

-leges and ‘Universities, will include,a repnoductdon‘of“che.final“Iitle,IX'reghlations
_ as a supplement to a new chapter on "Sex Discrimination." L -

' *'The statute stites that =~ . - - | I

L .

No person in" the United States shall on the basis of sex,

; J; be ecluded from participation in, be denied the benefits

“of,.or be subjécted to discrimination under any education !
program or activity receiving Federal financial assistance. A

(1]
!

" Although-'women's athletic programs have dqminaéed'thé'national coverage of Title IX,
“the statute and implementing regulations are more far-reaching and will affect many

phhsgs of campus operationS,.includiné;_qdmiSSibns,fqducation'programs, housiyg, fi- v
narcial assistance, and employment. “Specific’ developments of importance include:
. b . L [T SN .-f . -

) *.SelfLeVaiuation procedbres for Titlé\lX compliance are included in ﬁhe "final"

~
o - o

.« % The pepartmeﬁt of Labor’stance on employers' contributions to retirement plans '2. '

(equal contributions or equal benkfits) has been adopted for Title IX. However, at
the direction of the President, a standard government-wide policy on sex bias-in

This Special. Roport has been dist_ribmed to Primary Representatives of member institutions. It is not copyrighted, and NAGUBO

_*. - encourages any additional reprintings and distribut_ioqs’th‘at may be appropriate. For furtharinformation, contact: National Association
s of.Collegf and University Businpé_s Officers, One Dupont Circl#uite’ 510, Washington, '

i
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Ty B
retireiment programs may be adopded in thesnear future. The Equal Employment portu« - _
 nity Coordinating Council has beeqp directed to study the issue, in consultation with .
. HEW, and report by October 15, 1975 on the possibility of a consistent federal polidy.
ok Proportionat;\f¥gﬂ§e benefits fox' part-time employees: are not necessarily- required
by the Title IX rulesx\g T\ e - ’ ' B S
~ v : TN . . il . i . i . , 4 Ry
. ! , SR . _ . . e
* Thé’regulat}ons allo;\fagithg “popling" of sex-restrictive scholarships designatqi» ,
by a will, trust, or similar legal inst {;ent, ' . :
.-

< .

 Title IX regulations also brdéﬁ A\Eaggzs, dministrators with many othér'pequiﬁemehts, ,/é,

 k ‘some of which may have major ipplicat ns for all higher education nstitutiq<§ and.

others which may have. a varyi g.impactlaépending on the campus. Admlnistrators with
‘responsibilities for coordinating Title IX\anpliaﬁce or implementingvcertain Title
© IX progrims are urged to regd the full text of. the new regulations. Staff members- of
NACUBO and CUPA are ready to assist representatives of member institutions with spe- . -
cific questions or problems;;e ated to Title IX. ‘Issues on.which a government ruling

-* or written statepment are necesdary should be .addressed to regional offices of HEW's

Office for Civil RighQS (locatel in Boston, New York, Philadelphia, Atlanta, Chiéago,
Dallas, Kansas City, Denver, SaﬂsFrancisco,\andJSeattle).~ '

R Manyiquéstions related'td HEW intent may not be answered until months or'years of "~ .

f e /

administering.Title -IX have'passe&; certain aspects of the requirements, including

isSues related to scholarships, physic8l education, and curricula, may not be resolved
until they are addressed by the court system. ' o ST L
a . . . . . . - N

s
/

/ / S

N

-~
.

o

OCR PROPOSES GHANGE IN CIVIL RIGHTS ENFORCEMENT PROCEDURES = . o

OCR'proposéd (Federal’ Register,

: R
»

fSim»lqéneous with its issuance of Title IX regulations,
e 4) a sweéping change in the department's enforcement -procedures for civil #ights
~ s'agﬂies administered by HEW. Under the proposed rules, OCR will no longer investigate
'ndfvidual complaints. However, individual complaints will be used for the setting of
/prioritieg for civil rights enfo¥cement and broad inquiries into patterns of discrimi-
pation. . The intent 6f the change is "to focus HEW's enforcement machinery on the main, -
éystemic/ forms of disc¥imfhation...rather tham follow an approach Yn which priorities
/ are dicfated .by the morning's mail, and each complaint, whether specious or not, must

be fully investigated.”" . - c

, Affected by the proposed rules would be Title Ix; Titie NI‘of the Civil Rights Act “of

1964,/ certain sections of.the 1973 Rehabilitation Act and the Public Health Service
Act, /and other statutes administered by HEW dealing with.glcoholism and druyg abuse.. -

‘Enfofcemenf procedures for Executive Order, 11246, as -amended, would not be affected,

sinde OCR is merely.the agencyvdesignatéd by'the Office of Federal Contract Compliaﬁce
' for affirmative action compliance in h¥gher education. . : :

N “

L . R h . P ' : . : . T o
Until these procedural regulations are issued in final form (institutions have until )
“July 19, 1975 to submit to OCR comments on the propose@ rules), Title IX interim proce-

dures are the same as those used for Title,VI of the Civil Rights Act of 1964. 'Title
‘IX compliance may, for the most part, be a matter of insgditutions' "moving in good faith

" to end sex discrimination." The "final" rules {nclude procedures to allow colleges and

.

universities~to_gvaluate'and modify their own programs and take approprigte'remedial
‘steps to elim;nate_sex‘discrimination. These steps must be taken within one year of - -
~the effective date of .the requirements, *July 21, 1975. - s . .

’ o L, . 1

.




r\

7

-

w

: §§1minatlon under. any educatio

- effective on July 21, 1975,

PAruntext provided oy eric [

v

Title 45—Public Welfare
SUBTITLE A—DEPARTMENT OF HEALTH,
EDUCATION, AND WELFAR

ADMINISTRATION

PART KG—NONDISCRIMINATIO | ON THE
BASIS OF SEX -IN_ EDUCAT
GRAMS AND ACTIVITIEC RECEI
BENEFITING FROM FEDERAL FINAN-
CIAL ASSISTANCE - g

. 1 .
On June 20, 1974, the Offict for Civil

xRights of the Depart.ment of Health, Ed-

ucation, and Welfare gdve notice of, pro-
posed rulema.klng to the effect that it in-
tended to add Part 86 to the Depart-

‘* mental regulation to effectuate title IX

of the Education Amendments of 1972
(20 U.8.C. sections 1681 et seq.), except
sectiozs 904 and 908 thereof (20 U.S.C.

1684 and 1686), ‘with regsrd to Federal
- financial asslstance a tered by the
. Department (39 FR gL?.B) {tle IX pro-

¢luded from participation in, be denied:
the benefits of, or be sprected to dis-

vides that “No pefson fn United
-Statés shall on the basis of 5ex, be ex-

pro;
or activity recelving Federal

; cial assistance,” with certain excep ons
4 Tjtle IX 18 similar to title VI of the €ivil
-Righ

Act of 1964 (42 U.S.C. 2000da,et
rcept that title IX'applies to
atlon based on sex, is limited

seq.)

" education programs and activities, and

includes employment. Title IX Is also

similar to, but independent of, sections
"T99A and 845 of - the Public Health Serv-

ice Act which, th effect, proscribe. dis-
crimination on the basis of sex in admis-
sions to certain health training pro-
grams (42 U.8.C. 295h-9 and 42 USC
298b-2)., 2 i

Interested persons were given until

- Octobér 15, 1974,*in which:to submit

written comments, suggestions, or ob-
jections regarding the proposed regula-
tion. The Department received over 9700

- comments, suggestions or objectiens and,

after consideration of all relevan
ter presented by interested pe

mat-
ns, the

regulation as prioposed is hereby adopt-

ed. lubject to cl

es 28 reflected here-

- v

ErF DatR

- This
Becretl.ri of Health, Education, and

_ Welfare and approved by the President. -

It will be tted to Corgress pur-
suant to section 431(d) (1) of the Gen-
eral Education Provisions Act, as amend-

- ed by section B0 (a) (2) of the Educatlon

Amendments of 1974 (Pub. L. 93-380, 88
Btat. 567). The, requlation will become

] ‘ N
sumnr'or REGULATION,
Subpart A of this regulation (§§%6.1

1

".thmugh 86.9) includes’ definitions and -

provisions ecncerning: remedisl and af-
firmative sactions, self-evaluation, re-

. quired sssurances, disssmination of in-

) GENERAL s

resulltloq has been signed by the.

'RULES AND REGULATIONS

' tormation policies, and other general

matters related to discrimination on the-

basisof sex. The Subpart also explains
the effect of state and’ loca.l laws and
other requirements.

-

~ Subpart B (83 86.11 through 86.17). de-.

scribes the educational institutions and
other entities, whether public or private,
which are covered in whole or in part by

» the regulation: It also.includés exenfp-.

4lons as to the admissions
certain educational institut
exemption as to the membership prag-

réctices of

- tices of social fraternities and sororitigs,

»the Boy Scouts, Girl Scouts; Camp Fire
Girls,, Y.W.C.A., YYM.C.A,, and certain
voluiary y service organlzatlons
'This Subpart defines “admissions,” and
describes certain educational institutions
‘which are eligible tg submit transition

plans designed to convert their single-sex -

admissions processes to non-discrimina-

tory processes over a stated period of -

tjme not to sxéeed seven years from the

' June gf( 1979). The exemptions for the
admissions practices' of certain educa-
tiohal institutions are set forth'in § 801
(a) of title IX as originally passed by
Congress in Pub. L. 92-318. The exemp-
tion for the membership practices of the
a.lorement.ioned youth organizations was
inserted into title IX by § 3(a) of Pub, L.

ns and gn _

actment of title IX (i.e., by.

93-568, signed by the Pnéldent on De-.

cember 31, 1974 )
& L
. Subpait .C (3% 88.21 through 86.23) sets
forth the general and particular prghi-
bitions with respeéct to nondiscrimination
based on sex in admissions policies and
sadmission preferences, -including re-:
quirements cencerning recruitment of
*. students.- The regulatory requirements
regarding - treatment of students and
employment (Subparts D and E) are ap-
plicable. to all educatiorial institutions
receiving Federal \financial assistance,
‘including those whose admissions are
exempt under Subpart C. . g

7
Subpart D (§§ 86.31 through 86.42) sets

L

forth- the general rules:.with respect to.

‘ prohibited discrimination in educational
programs and activities. The specific sub-

discrimination’on the basis of sex in aca-
demic research, extracurricular and
other offerings, housing, facilities, access
to programs and activities, financial and
employment assistance to students,
hgalth and insurance benefits for stu-
dents; physical education and instruction,
athletics, discrirhination bdsed on the
marital or paréntal status of students
and portions of classes dealing with sex
education. The regulation expllcltly does
not affect the use of particular textbooks
or curricular matérials,

“

8 .
Subpart E (!l 86.51 through 86.61) lets
forth the general rulec with respect to

ject matter covered in Subpart D includes>

L

employment in educat'ioms progro.ms and '

5y

sctivities, ‘The specific subject matterse.— — "

covered are: discrimination on the basis
of sex In hiring and. employment cri-
teria, recruitment, - compensation, job

- ¢lassification and structure, promotiong

and terminations, fringe benefits, coq—
sideration of marital or parental status,
leave practices, advertising, and pre-em-
ployment inquiries as to marital or pa;
rental status. It also jncludes provisions
for exemptions where sex is a bona fide *
oocupatﬁ'na{ quallﬁcathn A\ S

9
. Subpart F (§ 86.71)° sets forth the in-

L

_terim procedures which will govern the

implementation, of the regulation by ln-
‘cokporating by reference the De
ment’s procedures under titlesVI-of,

‘Civil Rights Act of 1964."

'Soopz' OF APPLICATION
10
Sectlon 86.11, in Subpa.rt B, provides
that the regulatlon applies 'to each edu-

“cation program or activity which receives

or benefits from Federal financial assist=-
ance” administered by the Department.
Under analogous caSes involving consti-
tutlonal prohibitions against racial dis-
crimination, the courts have held that

“the education functions of a school dis-

cility, activity or program which it oper- "~
ates or sponsors, including athletics and
other extracurricular activities. “These
precedents have been followed with re-
gard to sex discrimination; see Brenden
v. Independent School Dzstrict 742, 411
2d 1292 (ath Cir. 1973) :
/ 11

Tifle Ix,requlres in 20°U.8.C. 1682, that
termination or refusal to

&

in its effect to the particular education
program or activity or part théreof in,
noncompliance has-been found. '
The interpretation of this provision in
title IX will be consistent with the inter-
pretation of similar language con ed
in title VI of the Civil Rights Act of 1
(42 U.8.C. 2000d-1). Therefore, an edu-
cation program or activity or part
thereof operated by a recipient of Fed-

eral financial assistance administered by -

the Department will be subject to the
requirements of this regulation if it-re-
ceives ‘or benefits from such assistance.
Thig lnterpretatlon is consigtent with the
only case specifically rul on the lan-
guage contained in title VI, which holds .
that Federal funds may be terminated
undér-title VI upon a finding that they
“are infected by a discriminatory en-
vironment * * .*” Board of Public In-
struction of "Taypr County, Florida v.
Finch, 414 E 2d°10868, 1078-79 (5th ctr
1969),

LA more detailed diScussion of various
aectlons in each of the Subparts of the
title IX regulation is set forth in the
following paragraphs. In certdin- cases, *
major issues and the reasons for the.
final lxmguue are disc(uged

the -

- .o

trict or college include any servlceJ fa- -

¢

-

%)

—

grant or con-
- tinue’ such assistance *shall be limited -

.
)

©A

-




. “fitle IX" as used In the reguldtion is

a

&

..

A

Q

E

= read as follows:

;0 .Paragrnpii (b

© reciplent maintain

SupAtT A—CHANGES
\. v ‘ : 13 - - .
-Section 86.41—The statemen

[})

-

t .0f plr~

pose Is amended by addifg fhe words
. “whether or not such p_rog%‘gr agtiv- -
- ity 1s offered or sponsored by

tional intst:

educal
as definkd in this part.Y :
14 B

" paragraph 86.2(a)—The defl

itution

o .
) T
on.of|

‘amended by adding “except 3§ 904 and\s
906 _thereof.” The,U.5. Code cltation fas |

been appropriately amended to reflect
15 '

this change.
., & . . ‘ 1] .
~ Parggraph 86.2(j)—The definition of
“local education agency” 1s amended to
include the following parenthetical ab-
" breviation: “LE.A.” L

. * 18

Section 86.3—Remedial and affirma-
tive ‘action and self-evaluation: Para-
graph (a) of this secticn Is am¢nded to;

‘<

‘It the Director finds that a recipient has
discriminated agaimst persons on, the basis
of sex In an education program or activity,
such recipidnt shall take such remedial ac~
tior’ as the Director deems necessary to over-
come the effocts of sich djpcrimlnrlon.

17

of this sec\:lon As
amended. by adding the sentence “Noth-
ing herein shall be interpretedeto alter
any affirmative action obligations w
a reclplent mdy have under Executive
‘Order 11246.” ) L

In addition, paragraphs

-

" () requires reciplents within.a year of
_the effective date of the regulation to

- gvaluate their policies and practices and’

the effects thereof in terms of the re-

quirements of the regulation, to moduy\

ahy of these polices and practices which
do not or may not meet the requirements
of the regulation, and to take appropriste
remedial agtion to eliminate the.effects
of any discrimination which resulted or
may have resulted from adherence ‘to
them,- Paragraph (d) requires that the
for at least three
‘years from completidn of the evaluation
made pursuant to paragraph (c) a de-
scription of any modifications made and
‘any remedial actlons taken pursuant to
paragraph (c¢). :

\

Section 86.4(a)—The general descrip-
-tion of assurances required is‘amended:
to add the followlng: = ° : s

An agsurance of comapliance with_this Part
shall not be satisfaftory to the Director if -
' the applicant -or récipient to whom such

assurance :;;glles fails to commjt itself to

take whatevél remedial action' is neceasary
in accordance with §86.3(a) to eliminate
existing discrimination on the basis of sex or
to eliminate the effects of past discrimination
‘whether occurring prior or subsequent to the
submission to the Direcfor of such asdurance.

. N

19

~ Parggraph Ba.s(aﬁ—f-me .peragraph .
concerning the effect of ‘this regulation

RIC

R A 1701 rovidd by ERIC

“‘medjétely pridr to the word *

hich

tc) and (& of.
- this section have been added. Paragraph °

Y

T 6 - . . . -
on other Federal provisions is amendgtl
-£0.add-the mords™and do not alter” im-
gbligatigns”

in the proposed regulation. .. . - .

: - 20 - -
» Bectlon g&.&-—The _section ¢oncerning
eslgnation of a responsible, emplogee
mended as. follows: The section as it
ppeared In the proposed regulation s
tedesignated &s patagraph 86.8(a) and
/1s amended by adding, at the end of the
' section 8s 1t appearedijn the proposed
regulation, the senterice: '“The reciplent
shall notify all- its studeiiu%lxnd em-

ployees of the name, office;ad and

L

, _e%a c.
telephone number of the employeé-or

employees appointed pursuant’ to- this
paragpaph.” A second .parag.

mated parpgraph 86.8(b) is\ added to
read: : : - ’

. (v) Complaint procedure of rczip(ent.'A
- recipient shall adopt and publish’ grisvance
procedures—providing for pro
“table resolution of student and employes
complaints alleging any action which prld
be prohibited by this Papy o w

21

. Sectlon 86.9—The sectlon on dissemi-
nation of policy has been amended.as’
follows:

[ 5
3

»

dents” following the word ‘“students,”
and by"adding the words™and all unjons
or professiofial organizations holding
collective bergaining or gotpeslonal
%greements” before the words “with the
regipient.” . )
_ 1 AyALysis

A A~

). Although a numbey of changes were
made in Subpert ‘A, most of these
chaQegesgmny be viewed as clarifications
rather, than as substantive alterations.
One substantive change was made in

86.3 where two new-:paragraphs.con=
cerning sélf-evaluation have been addedl.
The ec% tary believes that many of the
discriminatofy policdies and practices now
sdhered to cohtinue largely because the
institutions resppnsible for them are un-
aware of their'eil;anger:.‘.ccordmmy, the
Secretary belleves that-the requirement
that recipients conduct ani
into their activities will enable.them to

identify and to eliminate much discrim-
ination without the intrusion of thé -

!

. “'campuses It that is appropria

ph: desig~"

mpt-and-equi- .

{ ., evedvate seh

Subparagraph 86.9(a) (1) {s’
amended by adding the words “and par--
ents of elementary and secondary stu-~ feen

" “sulted

tial inquiry -

'

Py »

N%}CU
' v, -
v
The ;'eétﬂutldh leaves up to the recipi-,
ent the choice of having, one central
grievance protedure or of establishing:
individual procedures - O different
i
4

?

\

f .
‘u

. 23'

tent of Subpart A remains$ substantively .

close to that.in the proposed rule. § 86.2
‘Is especlall§’ important since it provides
- definitions applicable: th hout the
{egulation. Of particular ngé is § 86.2{o)
which provides that
tional jinstitution is composed jof more -
than one schopl, department or- collegé,
admission to which 1s independent of

3

BO Special Report 76-4

whéfe an educar - °

b

~admission to any other corsponent, each - .

such schooldepartment or college s con~ .
sidered as a separate unit for’the pur- .
poses of determining whether its admig-" .
slons are.covered by the regulation. Thus,”
if a private institytion s composed of an
_admissions to the undergraduate .coggg
‘mre._exempt (see-diséussion. under Stb
part, "B: .bhelowy,; “hdmissions to

Paragraph 86.3(a)
action to.overcome the,
¢rimination- based
been fotnid or ideny

assisted -educatioh hrogram: or? activity.
Rernedial action pursuant. to-paragraph
86.3(8) 'is ‘restricted to those areas of a
reciplent’s’education program oracfivity -
*which are not-éxempt from’coverage.
,Paragraph 86.3(b) permits, but.does not |
Tequire;. afirmative: effort® to overcome
the-effac)s of vonditions which'have re- -
limited participation in all or
part of a recipient's educationl program

effects of previous
on sex which-has;

or activity by members of either sex. *

Moregver, the affirmative efforts referred -
to in paragraph 86.3¢b) donot alter any
obligations ‘which a pient may. have
a8 a Federal contractor.pursuant to Ex-

- ecutive Orde= 11248, C

‘ T 25 =

- Bectlon"86.4 requires each recipient of

Federal financial assistance to submit to

- the Director an assurance that éach of

its education programs and activities.re-

ceiving or benefiting from stich assist-

ance will be administered in compliance

-with the regulation. Such an assurance

.will be considered unsatisfactory if, at.

eral government. In addition, where a~ any time after it is given, the recipient
ion found
ion or the

compliance review reveals noncompli-
ance, the Department will be gble'to take
into-account in determining necessary
corrective action to be taken by & recip-

. ient the actions already being taken by

the recipient to' furthem equal opportu-
- nity and to achieve full compliance with
title IX and the regulation pursuant to
'their self-eyaluation, . -

. An additional substantive change wus’
made in § 86.8 where the regulation now
Trequires reciplents to establish grievance,
procedures (§ 86.8(b)). Ths Secretary
believes that the establishmeny of griev-
Aance procedures by recipients facili-
tate compliance and prompt correction of
complaints with resort to Federal in-
volvamentue Lo

L]

fails to take apy remedial

necessary to correct discrimina

effects {ipereof.
v E'\

Section 86.12 is:
Paragraph 86.13(b) -

lgion is amgnded to read: .

e
(b) Ezemption. An educational mtttuﬁon\
which wishes' to “clalm the exemption st
forth in paragraph (a) of this section shall -
< do so by submitting in writing to the Direc-
tor a statement by the highest.rankKing offi-

clal of tha institution, identif the pio-
vislons of this, Part  which conflict with &
specific tenet 6f the religious organization. -

ed in a Federally -

Ve
/r.

S

°

is - -Other than as noted abové, the con~ . -

2
.

.

3

-

o~

"

X

-

undergraduate”andy, a- graduate -college, - - ,.—m-m\—

L.
e N
L

[T

requires remedial’: TEeda

.




/-

. June 12,71975 ¥,

’ .«
-

. -

a7 e

Sections 86.14 throwgh 38.1€ are re-

’ dedmzeed as $186,15 through $6,17: A"
new § §6.14 is added dealing with mem-
bership practices .of soclal fraternitles
and sororities, YMCA,® YWCA, ' Girl
Smulx‘é Boy. Scouts, Camp Pire Girls

-and in . voluntary youth organiza-

‘ _A new parsgraph 86.15(z), reflect-

" “ing. the,_specific language of subpara-

graph 801(a¥ (D) of the Statute, is added

'specifyini that the regulation daes not

apply to the admissions practjces df edu-

cational -institutions prior o June 24,

- 1973, which is one year from the date of

enactment of title IX, ", .
A .

of which two might be
stantive: The precedure

r obtaining an
frage _of title IX
- the statutory
‘Teq! nts riods tengts of

. a reciplent or its congfoliing organization
-have /been mqdifiedf and. simplified. An
.educétlomil institytion now need onlw
submit ‘s statemeyft by its highest rank-
" official ying the provisions of

. reguistion /which conflict with the
- /tenets of the/ organization in-
/ valved. The/most netable substantive
"~/ change in $abpart B, however, is the ad-
-/ dition of ¢ new §86.14 which essentially -

-

membel
rtant to note that, with et
fraternal organizations, both thmmd ,
ment_and the regulation lUmit their ex-
emiption to fraternties-and sororities o
& social nature., Thus, me i
- cies bf business and other profess
fraternities and sororities may be sub-
ject to coverage efther if they themselves
. ‘Tedeive Federal financisl assistance in
connection with an education program or
activity or if they fall within the ambit
of subparagraph 86.31(b) (7). under
which recipgents are prohibited from pro-
viding
L)

carit’assistance to agencies,
organimatio ' discrimi-
~~ rnateon th

t
poli-‘\ :
fessional

(O
K

<

ns ar’ persons which
e basls of sex. :

Apart from the changes noted immedi-
ately above, Subpart B r substan-
tively the same as it appeared in the pro-
posed regulasion. Séctlon $6.123 pro ‘
that the regulstion :does not apply. to
religlously controlled’institutions to.th
(xtent that soch ‘applicationn would.

L.
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1.7

Voo

_ing the Becretary to change his inter-

| base

\

Snconsiabent, with. thi relgious tenets of DA% such &

the ocomtrolling orgaanization.  Section:.

\,

.

>

"

. . -
R S
are reciplejts of Federal financlal as-
sistdnce, whether ‘secondary or post-
secondary, are exempt-from coversage.
Netther ‘the statute nor the regulation
plies to United States military and °
t marine academies sinoe these
schopls are Federsal entities rather than
recipients of Federal assistance. -~
30

. 'The)

. certam‘msdthﬁbm: vocational, profps-
sional, /graduate, "and public. under-
gradua titutions, except such of the

3"1:.tter as from thelr founding have been

and continually single-sex.
The ns policies of private under-
graduate institutions are exempt. Under
the statute and §86.15, the admissions
‘requirements*do not apply, in general, to
admissions to publi¢ or -private pre-
school, - elementary and . secondary -
schools.  Because the statute,
such-coverage as to vocational schools,
. however, admission to public’ or private
vocational schools, whether at the junior
high school, high school or post-second-

traditional)y.

ary level, is covered by paragraph- 86.15 '

“(¢) and must be gondiscriminatory. With
respect to coverage, of admissions to in-
stitutions of professional and vocational
education, the Secretary has interpreted
the statute. as excluding ‘admissions
coverage of professional and’ vocational
programa- offered at private, under-
graduate schools. Thus, admission fto pro-
grams leading to a first degree in fields
such is teaching, engineering, and-archi-
tecture at such private colleges will be

. exempt under paragraph "86.15(d).- A. ( v C
“mains unchanged and generally pre-

number of comments were, recelved urg-

etation of the statute’in this area. Even!

ﬁm reassessing the Department’s posi-

tion on this issue, the Secretary believes
that Congress did not address the ofer-
4ap between the term “professional” and
the . term ‘“undergraduate.” Thus, the
Becretary remains convinced that, while -
that section‘of the statute pertaining to
“admisstons might be read as including
‘professional degrees wherever they are
oﬂe;:d,um% statute mw“kx?i l:,eter“?ie as
stating thatadmissions to private under-
‘schools were to be ly ex~-
empt. The exemption in paragfaph 86.15
(d) for admisiions to public traditionally
and continually single-sex undergratiuste
institutions will affect only a'few institu="
tions:. Likewise, § 86.16 of the regulation,

o

;' BUBPART C—;EBANG*IS.

AR

|

'

S . ° 3 . .
. Bettion: 88.&1—8{&9& graph 86.21(b)
(2). is amended 'to include the words “and
aliteznative tests or criteria which do not -
‘ ! sproportionsately adverse
.effect are shown to be unavailable” fol-
Jowing the parsgraph as it appeared in
the proposed regulation. That section s
er amended by omitding the words

tatute covers admissions in; anly -

C

=5-

“succésstﬁl completfon of” ‘aﬁd
the words “success fn.”- '

32

Subparagraphs 86.21(c)
fire amended by deleting the words “mls-
carriage, abartion” and inserting in leu
thereof the words “termination of preg-
nancy.” b :

inserfing

bt

®

Subparagraph 86.21(c)(4) is am
by deletirlg the term.“Ms.” »

34

**Section 86.23—Paragraph 86.23(a) .1Is '
amended to regd as follows: o

(%) Nondiscriminatory recruitment, A re-
cipient to which this Subpart applies shall’ .
not discriminate on the basis of sex in the
recruitment and admission of students. A
feciplent may be required to undertake ad-
ditjonal recruitment efforts for one s€x as re-
medial action pursuant to § 86.3(a), &nd may
choose _to undertake such efforts as afMrma~

ended

tive actiop pursuant to §86.3(b).

ANALYsis
35

&fther of the two changes in Subpart
13 substantive. The amendment to sub-
paragraph 86.21(b)(2) clarifies a prin--
ciple which yrovoked some confusion in
‘the comments. '- B
Both that change

:7.

r

‘and the revision of

paragraph 86.23(a) reflect an effort to = -+

conform the provisions of the regulations'

@ and '3

dealing with students and those dealing . -

with employees. Apart from these .
changes, the substance of Subpart C re-

scribes (subject to the appropriate ad- -

misslons ' exemptions) requirements for . .

nondiscrimination in Tecruitment and
admission. ¢f students to education pro-
grams snd activities. In addjtion to &
general prohibition of diseri tion in

paragraph 86.21(a), the regulation delin-" .-

eates, in paragraph "86.21(b), specific
prohibitions based on sex relating to such
practices as ranking of applicants, appll;-

-cation of quotas, and administration af ‘

tests or selection criteria. Use of tests for
admission which are shown to have a dis- -
proportionately adverse effect on mem- -
bers of one sex must be shown validly to
predict suiccess in the education program
or activity in question and alternative

tests or criteria which do not have such .v. .

a disproportionately adverse effect must
be shown to be unavailable (subpara-
graph 86.21(b) (2)). Further, in connec- ,
tion with this prohibition, § 86.22 of the
regulation forbids a recipient from glving
prefetence to applicants on-the basis of
their attendance at particular institu-'
tions if the preferénce results in discrim-’
ination on the basis of sex. Such prefer-
ences may be pernitssible under that sec-
tion, however, If the granting institution .

can show that the pool of applicants eli= /
gible. for such preter,ques includes -

roughly equivalent numbers'of maies and
females, or it can show that the total
number of applicants eligible to receive
preferences 1s nsignificant in compar- .
son with its’ spplieant pool. - - -

L]
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Aruitoxt provided by Eic:

-

-}, follows: .-

IR

" forbld applying
matters as ma tal or parental status in -

_ a8
Specific prohibitions in Subpart C also
ng rules concerning such

a manner whigh discriminates in admis-
slons on basis of sex (subparpgraph

86.21(c) (1)), Subparagraph $6.21(c) (2),
prohibits discringnation‘on the basis’

pregnancy and related conditions, and
subparagraph 86.21(c) (3) provides that
reciplents shall treat disabilities related

to such conditions in the same”manner

“—*and under the same policies as any other . The remainder

temporary  disability ,or physical condi-
tion is treated, Finally,/in addition to-
the provisions of § 86.23 discussed above,
a reciplent - may not, under -paragraph
' 86.23(b), recrult primarily or exclusively

_at . institutions ~¢he student - bodies of. °
_‘which are.exclusively or predeminantly

single~sex if the éffect of such recrgit=
ment. efforts is to “discrimindte on the
basis of sex. . S
SuBPART D—CHANGES,
H‘ 37- b " . l. 4

;, Section 86.31, concerning: education

programs and activities, is amended as
28 -

Sul!paragmph 86.31(b) (8) is amended,
by adding after the word “be'havlor'.' thie
.word “sanctions.”: e .77
. ’ ‘39 . ' : ‘ P

Subparagraph 86.31(b) (6) 15 amended

by adding aftes the word “applicant” the
words “including eligibility for in-state
_fees and tuitlon.” > *°
. Subparagraph 86.31(b) (D) i3 amended.
to read as follows: . . ., el
. ‘(b)(7) aa or perpetuate discrimination

sgninst any person by 'providing significant
assistance to any ‘agency, orgsanization, or

V-

T, Jperson which discriminates on the basis of

sox In providing any aid, benefit ‘or service

- to students or employees;

¢ - Paragraph (c) s redeslgnated.a.;'para-

- .graph (d) ahd a new paragraph (¢) is.

inserted toTead as follaws: - .

. (c) Assista:ge. administered by d recipien

educational institution to study at a foreign
institution. A reciplent educationsl institu-
tion may administer or £ssist in the adminis-
~tration of scholarghipa, fellowships, or other
awards established” by forsign or domeitio
wills, trusts, or similar legal inatruments, or
by acts of foréign governments-ahd restricted
to members of one sex, which are designed

- to provide opportunities to atudy abroad, and

which are awarded to students who are al-
ready matriculating at or who are 'graduates’
of the‘reciplent institution; Provided, a re?
. clipient educational institutionfwhich sdmin-
isters or stg in the agministration -of such -
scholarships, fellowships, or other awards
“whigh are restricted to members of ore sex'
- provides, or otherwise makes avallable rea-
sonpble opportunities for similar studies for
members of the other sex. Such opportunities
1§ay be derived Irom seither. domestic or
fSreignsources,—— ¥ . ’
41 et

Subparagraph . . 86.31(d) (2 () -1s
‘amended by deleting the word “ensure”

.

“appenring in the second line of the pro-

posed regulation and substituting there-

Jor the words “assure itself.”
LT 42

" Subparagraph 86.32(c) () is‘amended
after the word “students” in.ilne 65 of
the paragraph as it appeared .in the pro-

of —r5ced regulation to read as follows:

- shall take such:reasonable action as may be’
necessary to .assure -citseif that such
housing * * * N - .

of, the paragraph I8

. unchanged.. : o ;

PR - : .
Paragraph 86.34(a) is redesignated as
$ 86.34 and is amended further by adding
six subparagraphs containing language:

(a) Providing adjugtment periods with

respéct to classes and activities in

physical education; o .

_ " (by Allowing grouping of students in
physical education classes
.by ability; L

Gc) Allowing separation of students by

- sex within physical education classes and
activities during participation in'contact

-sports; e e

(d) Requiring use of standards for
measuring skill or progress in physical

- education classes which do not adversely
affect members of one sex; Lt

(¢) Allowing portions of classes in ele-
mentary. and secondary .schools which
deal exclusively with humah sexuallty to
be conducted separately for boys and

. girls; and - . o

. (1) Allowing recipients to. offer &
chorus or choruses composed of members

- of one sex or predominantly composed
of members ¢f one sex if those choruses
argebased on vocal range or guality.

. 4

" Paragraph 86.34(b) is redesignated as
§86.35 and retitled “Access ‘to schools
op_er_ated‘by L}.E.A._a." . -

45

Paragraph 8634 (c) s redesignated as’

~§ 86.36 to read as follows:

§86.38 Counseling and use of appraisal:

and counseling maierials,

. (») Counseling.-A recipient shall not dis- "

criminate against any. persoxi on the basis of
gex in the counseling ot guidance of students
- or applicants for admission, . ' )
(b) .Use of appraisal and counseling mate-
rials. A Teciplent which uwses testing or other
materials for appraising or counseling stu-
dents shall not use different materials fof

students on the basis of their sex or wse .

materials which permit or require differsnt
treatment’ of studenis on such basis unless
such different materials.cover the same occu-
pitions and. Interdst areas and, the use of
such different materials is shown to-be essen~
tial to eliminate seX bias, Reciplents shall
develop and’ use internal procedures for-en-
suring that such materials do not discrimt-
nate on the basis of sex. Where the use of &
counseling test or ‘other instrument results
in & substantially disproportionate number
of members: of one sex in any particular
cou/ﬂﬁu of study or classification, the recipjent
shall take such action as is necessary to as-
sure itself that such disproportion is not the

result of discrimifiation in the instrument or-

ita appHoation. .

and aetivities.

e o e . e
v o 2

o YL
e A —? -

v

oy . -

K '.(c) Disproportion’ in classes. Whiere'a Te-

ciplont finds 'tht the enrollment of a par-
ticular°class contains s subbtantiaily.dispfo-

portionate number .of individusiy of one.
- sex, the recipient ahall take such-action as is°

necessary ‘to -assure itself that.such dispry
‘portion is -not the. result’ of discriminitio
on th& basispf.sex,In counseling or.gpprals

X _Tx{;aéxmfgjo‘xg-‘by“ counselors. ... .. 1%
. Paragraph 86.35(a) Is redesigtiiited

§ 86.37 and the new section includes four

paragraphs which jnclude \language;*
(a) Generally prohibiting recipients
from limiting eligibility for or providing

. different financial assistance {o students .
on the basis qf sex or from assisting out- :

slde organizations or persons -which so
. discriminate in providing assistance, and

" from applying any rules or egsisting .in

. the application of any rules which treat

‘members of one sex differently from:
members of the other sex on the basis

of ‘marital or parental status; =~
(b) Specifically allowing recipients to

administer or assist.in . administration

of sex-rebtrictive scholarships, fellow-

ships or other forms of financial assist- -
.ance established:under 'a domestic or-
forelgn will, trust, bequest or other simi~ -

lar instruinent, if the overall adminis-
tration is nondiscrimihatory;

(c) Requiring the pyovisions of rea-

sonable opportunities to\receivé athletic
scholarships or grants-in )

- gex participating i intérscholassié’ or
intercollegiate athletics, -but allowing
separate financlal f@ssistance for mem-
bers ¢f each sex provided: in connection
with separate athletic teams to the ex-
tent those teams
this regulation.

) B )

. A new. §86.38 s added which s en- =
titled “Employment assistance to stu-"

dents.”. The new section includes. two
paragraphs: Paragraph 86.35(b)  be-

comes paragraph 86.38¢(a). Paragraph -

86.35(c) 1s redesignated as paragraph
86.38(), .. . :
: 48

’ . T L . L .
Section 86.38 is - _redesignated as
§ 86.39 and is: amended by adding at the

[

. proposed regulation the sentétice “How-
ever, any reciplent' which provides full

coverage» heglth service *must provide

gynecological care.” - . -
’ 50 -

clude five - subparagraphs '-containing
laxiguuge: - S

. Prombltﬁig diécrlmlnatloh agahiét o

or exclusion of:pregnant students from
" an educal program or activity unless
the student Voluntarily requesfs to pak-
ticipate in a skparate portion of the pro-:
. gram or activity of the recipient;*
-~ -2, Allowlhg ‘s recipient to require a

-pregnant student to obtdin & certification -

of a physician.that the student is-physi-

_cally and emotionally able to continue
yarticipation in the nérmal education .

program or activity so long as such a

certification ix required of all sttidents

P3

N T
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id in propor--
. tlon to the number of stydents nf each’

are permitted under

end of the sectiolx as it appeared In the -

Paragraph 86.40(b) is amended to in~
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r other  physical or emotional condi-
< flons; -+ : ) e
3. Allowing recipients to offer sepa--
rate insiruction for pregnant students so0-
long- a5 -admittance -to-such:-instructig
yis voluntary and provided such instruc-
tion is comparable to that offered tc non-
- .pregnant students; . o
. 4. Requiring recipients’ to treat preg-
- »nancy, childbirth,sfalse pregnancy, ter-
minatien of pregnancy or recovery there-~
from like any other témporary’ disabil-
ity; and - o v
5. Where a reciplent does not main-
ary disability policy for the
student or .where a studeht does not
qualify for leave, the recipient must treat
¢ Pregnancy, childbirth, false pregnancy,
‘termination of pregnancy. or recovery -
therefrom as a_justification for a medi-

cal leave of absénce at the conclusiod of .

whigh the student shall be reinstated to
the status whica,she held when the leave

. . 51

Paragraph 86.38¢(b);, “Determination

“ of , student interest,”
86.38¢e), “Affirmative efforts,” of the pro-:
posed regulation have been-deleted. Beq:

» tion 86.38 is redesignated as. § 86.41 and
is, i_u‘th,er amended to include language:
(k% Prohibiting discrimination by a
rediplent in any interscholastic, inter-
‘collegiate, club, or intramural atlileticg.
“(b) Allowing separgte - teams when
-those tedms] aré based on competitive
skill or-if they are in contact sports, but
,requiring that if a team’is provided- for
}members of one sex and not for the other
in a non-corigact sport. and athlesic op-

| portunities for the sex for: whom a team
_'is not provided have: previously’ been

! limited, members of that sex be allowed

td try-out for theteam offered. (Contact
sportgare defined for the purpose of the
-regulation.) - PR

(¢c) Delineating some of the 1actors
which will -be considered in. assessing
whether ‘a recipient has provided “equal

. opportunity in the area of athletics.

"(d) Alldwing recipients an adjustment
period during which they must work to
comply. with t section as quickly as

* possible ‘but in%ho event allowing non-
compliance to continue past one year
from the effective date of the regulation

i the case of elementary ‘schools and in
.no case later than three years from the
effective date of the ryegulation in the
‘casenof secondary and 'post-secpndary

schools. . @ ~ .
© A new §8642 Is added concerning
. curriculum. R
. ANALYSIS.
‘ 53 )N

Qn-—

and paragraph -

@

“Several of the changes.made in Sub- -

-

their membership policies i)y & recent. |

amendment to the Statute which was en<
acted in late 1974. “Fhls amendment Is .
reflected, as’ a.lngy Tioted, In §86.14
which—exempts—s0c
sororities, certain named groups such as:
the Girl Scouts and certain volyntary
youth. service organizatjons. Other
groups,» however, such -as business and
professional ' fraternities and sororities
and henor soci¢tles cohtinue’to be covs
ered. The regulatioh provides thiat if the’
recipient furnishes the “outside” agency
or organization with “significant assist-
ance,” the “outsid¢” agency br'organiza-
‘tion becoimes so copnected with the edu-
.catiorts program o activity of. the re-
cipient that any discriminatory policies
or.practices for which it is responsible
_become attributable to the recipient.
Thus, such forms of assistance as faculty-
sponsors, facilities, administrative staff,
etc., may be significan} enough to create
the rnexus: and ‘to ,ren*&er the organiza-
tion subject to the regulation. Such des
terminations will turn-on-the facts and
circumstances of specific situations.
Section 86.31(c) provides thaf where
.2 sex-restricted scholarship, fellowship,
or other such award established by &
foreigy will, trust or similar legal instru-
.ment but adhinistered by a. recipient’
constitutes a benefit to a student already
matriculating at the recipient institution
(eig.” the Rhodes Scholarship and the
- Clare Fellowship which provides oppor-
tunities for male students at domestic
institutions -.to study " abroad), the
scholarship; fellowship or award may not
be administered by, the recjpient unless
the recipient administers, provides, or’
otherwise makes available, reasonable
opportunities’for similar studieg for stu-
dents of the other sex. Such benéfifs may
be derived_from either domestic or for-
eign sources.. - ) . :
; 54 -

The language in stibparagraph 86.32
(c) (2) has been changed in response to’
numerous commerits which . indicated
concern that institutions which list. ox

"approve off-campus ,housing would’ be
required  to conduct on-site Teviews of
that housing which would result in a .
high cost to_tbe institution and thereby
.militate against its- continuing to aid .
" students in finding off-campus housing.
Under .the regulation; on-site. reviews,

while permissible, X{éed not be made as.

-4 routing mafter by #nstitutions, but the
inst.itut.ion\must take reasonable steps
to assure itself that aff-campus housing .
is comparable with respect to quality,
quantity, and cost for members of each
sex, given thé proportion of individuals:
of each sex seeking-such housing. Co
' v BB o _
The changes in § 86.34 are also sub-

-

v “part D dre'éubsgantfve~m nature. The . iantive. Subparagraph 86.34(a) requires

E\.

:
- -

- .Ment’s position, when agencies, “pren-

RIc -

¥

- has. beeri amended i response to com-
ments. in order to -clarify the Depart-

\jzationg or personnot part of the re-

~ “-gipient would be subject to the require-.

ments’of the regulgt.ion.'Some of these
“outside” organizations have been ex-
empted - from title. IX with respect to
\‘\. . . e .

\ .

.by-

language -in subparagraph 86.31(b) (¥ physical educatidn classes, at. the ele-

' mentary school ievel to comply fully with
the regulation.as quickly as possible but

- to be in full compliance no later than

tme year from the effective date of the -
“regulation In order to permit schools and
local education-agencies sufficient {ime
to adjust schedules and prepare staff.
It further xequifes physical eéduca-"

T 8

[ B (4

ial fraternities and years-from-the-effective date of-the-reg

_many schools. .

. . i .
tion classes at the secondary: and post-
secondary levels to comply fully with the
regulatign as quickly as possible but to-
be in full compliance no later thad thrée ,

ulation. During such grace periods, while

~the recipient is making any necessary

adjustments, it must ensure that physi-

i

cal education classes and activities which. « -

are’separate are comparable for members
of each sex. The-reciplent must be able -
to demonstrate that it is moving as ex-
peditiously as possible within the pre-
scribed time frame toward eliminating. *
separate physical education classes. The
adjustment period permitted at the sec-
ondary and post-secondary levels is sig- .

"nificantly . lonfer than’ that to be per-
<mitted at the elementary level bécaiise of” :
differentials © -

the existence of wide skill di
attriputable to the tradifionally lower
levels of training availgble to girls in’

56

ability grouping ih physical education
classes is permissible provided'that the
composition of tiie groups’is determined
objectively with regard to individual
performance rather than on the basis

“of .sex. Subparagraph 86.34(c) allows

separation ~of stud

! ts by sex within
physical educati

asses during com-

football, basketball and other sports.the .-

purpgse or major activity of which in- %

<

_volw'lzs bodily contact. Subparagraph
86.34(d)., requiring the use of standards -
for measuring skill or progress in. physi-~
cal education which 'do not impact ad- ™~
versely on members of one sex, - is in~
tended to eliminate a problem raised by
many comments that, where a goal ori- -
ented standard is used ‘to assess skill-or- -
progress, woimen will almost invariably
score lower than men. For emmplg,l if
progress is measured by determining '
whether an individual can perfdrm)
twenty-five push-ups, the standard m

be virtually out-of-reach for many more - .

~

women than men because of the differ- \

\

ence in strength between average per-
sons of each sex. Accordingly, the ap-*
“propriate standard mightbe an individ- .
ual progress chart based op the number
‘of push-ups which might be expected of
that individual. : -

o N

Subparagraph 86.34(e) which allows’
separate sessions in sex .education for
boys and girls at the elementary and
secondary. school level - was published .

~on July 12, 1974, as a clarification of

the proposed regulation , bublished --in
June (39 FR 25667Y. The finhl language
hag been slightly modified in\response

_ to comments indicating that the\original

lsnguage hed on July.12,\which
referred gehetally to “sessions inyolving -
sex edugation” was<somewhat vague,
The present language more precisely
{dentifies the material which. may be
\aught separately as that dealing “ex-.
,Clusively . with human - sexusjity.” It
should be stressed, of colirse, that neither
the proposed regulation’ nor these final
provisions require schools to offer sex
education classes. Rather, the regula-' -
tion. specifically allows partw_lar. por- -

-

-t

.

-

_* Subparagraph 86:34(b)- provides that
e

. petition in wrestling, boxing, ice hockey, ..

b
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. tions of any such classes that a school

district élects to ,oﬁe;' to be offered sep-
arately to'boys and girls. .

<

. ‘trestmelt. Anoth
© that. wolnen 'wouleﬁ

C\

opposition to co ' \
Some asked for séparate -

B \ 58 A ,
Nurrerous\ ¢omments were-received on
the subject of .physical education .both
in favor of & :
taken-in the proppsed regulation. Many
cammentators linked their opposition.to.
coedycational _phislcal education totheir
ducational. sex- educa=’

"tion classes.

 but equal or compafable physical educa-".
- tion. Others were, opposed’ito the pro-
* posed ré

gulation e grounds.of safety.
and supervision problems, and because
they belleved that physical’ differences:
Jbetween, the sexes mandated-differential
’ group - suggested
be discrimiated
against by losing -in competition  and
recelving lower. grades. Finally, some,

ment in local school matters.

59 L .-

' The expanded section on .counseling
.and use of .appraisal and counseling ma-

~ terials was included In response to com-

ments. Thrée amendments to the origin
language. are of particular note:
while the language which appear:
proposed regulation treafed only/use of
appraisal and counseling aterla :
gtaph 86.36(a) of the final regulation
prohibits  discriminatory” S
itself. Second paragraph (86.36_(b) which
incorporates ’
language on materials also includes sev-
eral further concepts, It allows. use of
‘different counseling materials based.on
sex If use-of such materials is shown to be
essential in eliminating sex bias. Recip-
ients are required to use internal proce-

" dures for ensuring that their counseling.

materials are free from sex‘ bias; and
finelly, where use'of a particular test or

‘ingtrument résults\ in a classification -
~which is’ sqbst:x}t%.\y disproportionate

in sexual composipfon, the reciplent must
take whatever action is necessary to as-
sure itself that the disproportionate clas-
sification Is not the result-of a sex-biased

- test -or of discriminatory administration

. or appraisal Jnaterials. . .

of an -unbiased test. Third, ‘paragraph
86.36(c) requires that where a recipient

- educational institution finds that -the

composition of a class is. disproportion-
ately male or femsale, it must take steps
to assure’itself that the disproportion is
not the result of, sex-biased counseling
or the use of discriminatory counseling

. 60 - =

New - § 86.37 concerning financial
assistance to students has also been ex-
panded over its earlier version as.§ 86.35
.of the proposed regulation. The Drog sed
regulation -prohibited. reciplents irom
glving different’ s - of financial

»

" assistance or different. amounts of any:

.

Q

Aruitoxt provided by Eic:

form of such assistance on the basis of
sex. The present provisions remain un-
changed with respect tg this requirement.

’

_+.._.. thaf the proposed:

- counseling -

some - of 'the propoesed”.

- the top of the list.

-
.
.

»

b

.
Numerous comments were received’

. from colleges’and universities claiming
posed- daragraph 86.35¢a)

“would causé tor “dry-up” & -substantial
‘portion gf funds eurrently available for
student financial assistance made avail-

which requiré that award- bg made to
members of a specified sex. a result,
a new. paragraph 86.37(h) has bee

added.which allows recipients to admin-
ister or assist in the administration of
sc¢holarshdps, fellowships, or otherAlnan=
‘cial ‘assistance progrdms esphblished
pursuant ‘to domestic or foreign “wills,
trusts, or similar legal instruments,
which require that awgrds be made only
to membérs.-of a.specified sex, provided

that the oveyall effect. of.sucli\aan‘dxninlsf-//‘-igT"""nsjst‘e'nt with subparagrap

-tration or assistance is nondiscrimina-
tory. Thus, the régulation now requires
institutions to award financial aidon the

- -_were - opposeds to any -Federal Involve:.. yasis-of criteria other than seéx.-Once™s -

those students eligible for financial aid
have - been -identified, the financial aid
office  niay award aid from both sex-
restrictive and. non-sexgrestrictive
"sources. If there are insufficient sources.
of financial aid designated for members
of a particular sex, the Institution would’

be required to obtain the funds from .

_other sources or to award less assistance
from the sex-restrictive sources.
. 62 et
For example, if fifty students are se-
lected by a university to receive financial
assistance, the - students should be
ranked in the order in- which. ‘ghey are
to receive awards. If award is bBaded on
need, those most in need are placed at
the top of the list; if award is based on
academic excellence, those with! the .
higher academic averages are placed: at
The list should then
be given to the financial atd office which
may match the students to the scholér-
ships and. other aigl avallable, whethery
sex-restrictive or not. However, if after
the first twenty students have been’
matched with funds, the financial aid’
office runs out.of non-restrictive funds

and is left with only funds desigpated -

for men, these funds must be awarded
without regard to sex and not solely to
"men unless only men are left on the:

ist. If both .men and women remain on -

the list, the university must locate addl-
- ‘tional funding for the women or, cease
- to glve awards at that point. - *
The provision included in the pro-
-posed regulation exempting - sex-rts
stricted scholarships, . fellowships, and
othér financial assistance programs
established under forelgn wills, trusts or
‘similar legal Instruments, has’been re-
moved. Where such scholarships, fel-\
lowships, and financial aid are adminis-
red by the recipiefit and constitute’
_assistance to a student enabling him or
her to matriculate at the recipient in-
stitution,they may bé treated like simi~
lar forms of financial sssistance estab-
lished under domestic wills, trusts, and
similaxr legal instrunmients or by acts of-
. . o : .

nd opposed .to the PoSIONT_ 3,4, "ty rough, wills, trusts.and ‘bequests + grants-in-aid Yor'members of each ‘sex

-
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forelgn governidents,".and \ pdragraph .

86.37(b) . has beeft modjfied accordingly. . -

Y - Lo * L S
éubpatz;ag‘;mph 86.37(c) (1) lrem'li!fes)-\
‘recipients to provide r e oppor-

. tunitles tor'.gatmmcmm or ;-

K

L.

“

In proportion.to the number of students
of each sex. participatiiig- in Inter-
holastic or mt'eljcou%gihte athletlcs. -

SubDatagraph 86.37(c) (2); retains the

‘v_prgvision,of ‘paragraph 86.35(d). of the, .~
proposed# Ation allowing sex-restric-

- tive athletic scholarships proyided 8s-
part of sex-restrittive athleti¢ teams to
the exterit the operation. of syeh teams

86.37

f the °

(¢) () and-the athletics séction '
regulagion (§ 86.41).
A\ 86,

..
'

- - -

. -t

ais

" Section 86.38 requires, as did its pred-
ecessor section, that assistance in mak- .~
ing outside émployment  available' to.

.students, and that employment of stu-
dents by a recipient must be undertaken,
in a nondiscriminatory manhner. -
Sectlon,, 86.39, i addition to incor-
porating § 86.36 of the proposed regula-
tion; requires ¢hat if full coverage health
service is offered by recipients 1t must
include gynecological care. This fequire-

.ment should not be interpreted as re-
‘quiring - the, recipient to .employ - a
speclalist physician. - Rather, it 1s the

-Department’s Intent to require only that

basic services In the gynecological field

such as routine examinations, tests and
treatment be pravided where the recip-

ient has elected to offer full health sery- .

- iece coverage. Any, limitations on health

services offered cannot be based on sex.

.68 '
The content of paragraph 86.40(a) is
unchanged from the earlier' proposal.

The changes in paragraph 86.40(b) sum- .

‘marized above continue to require that ™.
pregnancy, childbirth, false pregnancy, ’

\termination of pregnancy or receovery,

‘therefrom be treated like any other tem-

porary disability. In résponse to many

omments, the regulation now provides
subparagraph 86.40(b).(2) that & re-
ciplent may require & student who is or-

as ‘recently Ween pregnant to obtain a -

ctor’s certificate:as to her ability to

rticipate in the normal education pro- .-
 or activity so long as such & certifi-
cgte is required of all students for other

physical or "emotional conditions. Sub- .

paragraph_ 86.40(b) (3) mow allows a:

ient to operate a "portion of its” '

hgram or activity separately for preg- "
nt students, However, it prohibits
ndatory assignment . of  students to

h classes or schools‘and the instruc-

program offered. sepsarately must

omparable to that offered %o hon-" -
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e / ‘Section 8641, the athletlcs S Nt of
< .« fhe regulation, has been changed to eet B

some of the problems raised by

3

. confusion -as- to” whether ‘intramural’

programs are coveréd by this section,

+ . - Since the intent s o ééhcover intramurals,

the phrase’ “interScholaske,

intercolle-

lmplen&entmg he prowslo‘ns ‘of. tltle,IX‘

of the Edugation Ameéndmeénts - ‘of
1972-* * * which shall include aith re-

. specf to inter olleglate athletic actlvmes

commefits. -Many comments- receivedv . regsonable provisions consldenn&the na-

-~ ~ during the comment.period indicate some™

ture of particular sports.” Thus, in light |
of the-case law ynder title VI and the

. Pourteenth Amengment, and the Cén-

.gréssional ‘mandate to dover intercollegi-

glate, club or.intramural athletlcs" has,

. begn subsfituted for the term “athletic.

‘programs” appearing in the first sen--.

tence of parafraph 86. 38(a-) of the pro-.

posed regulatlon
T - T0°

¢

. . Paragraph 86.41(a) pfovides that ath-
letics mush be operated without discrimi- -

« nation ‘on the basis of sex. The De-

v paxtmént continues 'to take the position

v
' of .the- educ(ttlonal processes of schools

ject- to the requirements of title “IX
even in the absence of* Federal funds

' going directly.to athletics. Except for.

certain specifie’ exemptions’ not _directly
pertlnent to athletics, paragraph. 901¢a)
of title IX is virtually identical to para-
¥raph 661(a) of*ttitle, VI of the Civil

Rights” Act,-of 1964. Smce the lahguage

of title IX so closely parallels that of
title VI, in the absence of specific Con-

. that athletics constitutean integral.part”

receive
‘ous issues raisqd concerning the athletlc
-provisions of the proposed regulatlon
"Numel olis comments were received favor-
ing g

v -aterathletics in' § 844 of . Pub. .. 93- 380,
“the Department believes “thy
.of athletics is mandated by %itle IX and

coverage

that 'such cpverage must be reﬂected'ln

the regulation. ‘& :

- A4 73 ‘,"‘. »
angial number of comments was
by the Department on the vari=-

Asu

roposal submitted: by theNational
Collegiate Athletlc Associatiof™ that the.

‘revenues earnéd by revenue-producing

..and_colleges and,.as such,.are-futlly-sub--

mtercolleglxate sports be exempted from.
¢dverage’ under this regulation. Other

. comments were submitted agalnst thls

gressxonal indications to the: contrary.<

. the Departmentt has basically inter’ preted

title IX consistently with interpretations-

C e of title VI in similar -areas. Under tille

VI, 4he courts have consistently. consid~

ered athletics sponsored by educatnornl
institutions’ to be -an -integral pa1t of
' that institution’s educatign prograth or
activity and, - consequently. covered by
title VI.-See, for example, Swann V.
. Charlotte-Mecchenburg Board of Educa-
\'/ tion, 402 U.8. 1,18 (1971) and ‘United
: States V. Jeﬂgrson County-Board of Ed-
PR -ucation, 373 ¥.2d-836, 891 (5th Cir. 1966),
-0 - affirined en banc. 380 F.2d 385 (5th Cir.
1196 cert. denied sub nom.
Stcutes v. Caddo Parish-Board of Edu-
cauo’n 389 U.s. 840 (1867,

. 7I .

Slmllarly. ‘in tases wherein plaintiffs
‘have challenged- state -and.local rules
prohlbltlng‘competltlon between men and
women in high school athletics as being
‘s, violation of the equal protecQon clause
oL of the:Fourfeenth Amendment, inter-
. .« scholasti¢c sports have been speclﬁcally
ey recognized as part of the education proc-
o ess. Brénden, v. Independent School Dis-
- trict 742, 411 F2d 1292, 1297—1299 (8th.
» Cir. 1973) 5 Bucha v. Illinois. High School

~ ¢

United

-

‘exempting  froh -
revenue-producing - “intercollegiate . ‘ath-.
.letics. 120 €ong. Rec. S. 8488 (daily ed. '
‘May 20, 1974). The “Tower Amendnient”

proposa .
N

. :The NCAA prdposal was not adopted
Thére is.no basis:uhdér the statute for
exempt,lng stth sports-oy their revenues
from coverage of title IX. An amendment.
to’ the:Education Amendments of 1974 -
was introduced by ‘Senator. John: Tower *
on- the fioor of the Senate specifically
title' IX revenue from .

was deleted by the conference commxttee

-and was, in effect, rewlaced by: the 50~

.'called “Javits Amendment" which be-

came.§ 844 of Pub. L. 93-380 mandating.
that the Departmerft publiskr. proposed -
title, IX regulations avhch would include
“reasonable prov1sons cove1 ing 1nter-
colleglate athlehcs

“ 75

‘m 1eSponSe ‘to the comrnents, whlle
paragraph -86.41(a) remains’ substan-
tively: the same as its’ predecessor, the

-remainder .of the athletics section has

-'been-changed. Paragfraph 86.38(b) of the

proposed 1egu1atlon required an annual

determination of student interest by a ..

- recipientt. This provxsion was widely mis-

interpreted as requiring institutions to
take an annfyal poll of the student body
and ta offer all sports jn which a major-
ity of the student body expresséd 1nterest
and abolish those in which there is no
interest. The Department’s intent, how-

ever; is to require insfitutions to take

the interests of both sexes into accotint

-in determining what sports to- offer. As..

Association, 351 F'. Supp. 69, 74 (M.D. Ill. _ong as there is no discrimination against

1972); cf. Hass. v. South Bend Commu-

nity School Corporation, 289 N1E 2d 495,

499 (S. Ct. Ind. 1972) and Reed v. Ne-
i braska School Activities Association, 341
L SO F Supp 258, 262 (D, Neb. 1972)

- 72

R

<

members- of . either .sex, the institution

.may offer whatever sports it desires. The

“detemunatlon of student interest’” pro-
vision has been removed. A new para-
graph 86.41(c) (1) requires instltutlons to

select “sports and levels of competltlon

which effectively accommodate the in-

In addltion, § 844 of the Education *teres,ts and abilities of members of both

Amendments_of 1974 (Pubr” L. 93-380)

-compels the ‘Department to “[Plrepare
‘and publish * ¢ * proposed regulations

9

ERIC -

B A .170x provided by Eric:
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sexes.” In so doing, an institution should

consider by a reasonable method it deems’

approprlate the Interests. of both sexes.

Iﬁ’“

-1 sports dare contact or, nonrcontact As in- .

Paragraph 86 38(¢) " of th‘e ploposed'
tegulation required -all recipients spon-
soring pthletic activities te take certain
affirmative efforts-with regaid to-mem=~-
Jbers of the sex fdr which athlétic oppor-
tumtles have been limited notwithstand-
ing the lack of-any ﬁndlng of discrimi-
pation.. Since-such a Tequirement tould

-be ¢onsideéred “affirmative’ action” and - -

'was somewhat incensistent with §86.3, .
it has peen deleted, However, “affirma-

tive efforts” may still be required pur-
suant to paragraph 86.3(a) or may be
undertaken on & -voluntary basis pur-

* . suant to paragraph 86.3(b). Paragraph

86.41(b) permits separate -teams for -
" members of each sex where selection fors
the team is based on competitlve skill or
the actiwity involved is & contact sport. .
If, however, a team jn a non-confact -
: sport the membership of which is based -
on skill; is offered for members of one.
sex and-not for members of the other Sex,
and athletic opportunities Jor the sex”
‘for whom no team is available have pre-
v10usly been, limited, individuals of that
sex must be allowed to compete for the
teafn offered.- For*example, if ternis is
offered for men and not for women and
2’ woman wishes. to play on the tennis
team, if women'’s. sports’ have previously
been limited 2t the institution- i ques-
tion, that woman jnay .compete for-a .
place on the “men’s” team. However, this
provision ¢oes not alter,the responsibility,.":
‘which a rec1p1ent has under - § 86.41(c)
‘with regard to the provision of equal op-
portunity Under- § 86.41¢c) (i), recipients
are required-to select “sports and levels |
of competitidn which effectively a ¢ccomo-
date the interests and abilities of mem- !
bers of both sexes.” Thus, an institution
would pe required ‘to provide -sgparate
teams for men and !,Vomen in sltuatlohs
where the provision of ~only- ‘one’ team
would not “gecommodate the interests - -
ahd abilities-of members of both,sexes.”
" .This provision, of course; applies vyhether

~the section on physical education ,.con-
tact sport is defined by using sofne ex- .
amples and, leaving, the*statys. of other -«
.Splrts” to be determined,on the asis of
whether their purpose or maJor ct1vxty
involyes boﬁlly contact -

- 76 .

Paragraph, 86. 41(c) ret.alns the sub-
stance of paragraph 86.38(d) *of the Pro-
poséd regulatlon ‘but hag been expa ded
to provide moré guidance on what factors’
the Department, considérs integral to
providing .equal -opportunities in athlet-.
jes. A list has been provided. for -the
guldance of recipients.of items- which

v will"be considéred by the Office for Civil.
Rights in evaluating a recipient’s inter-’
scholastic, intercollegiate, club or intra-
) mural athletlcs to determire if equal op-
poxtunity is available. These items will .
be conside\red whether or not a.recipient
sponsors séparate teams, since mequahty 1
of opportunity may exist even where |
women parti¢ipate on the same teams
with men. The enumeration of items is .°
- .not intended as a limitation on the'items -
..which the ;Departmenf may deem per-

'Y

tinent for- considerati§n during a par-

_ticular compliance investigation or re- !

" view. / . : d
’ 1]

]
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* curricular , materials. The compger

submltted

As provided in
the Department, will not consider, as &
per se fallure to/provide equal opportu-
egate expendltures for
members of each sex or unequal expendi- -
tures for male and female teams if such
‘ séparate teams are offered or ‘sponsored.
Clearly, it is possxblefor equality of op=
portunity to, be| provided Wwithout exact
‘equality of expenditure. However, any
failure to provide necessary funds for
women’s teams may be considered by
the Department in dssessing equality of -

. opportunity for members of each sex.

“ R 7.

r‘mauy, para?g’ﬁlh 86.41(d) ha bg.'
added to provide a period of time' ilar
to that allowed in the area of physical
education for reciplents to adjust their

' athletics offerings to comply with the

requirements,of ‘the regulation. The De-
pa.rtment will ‘construe this sectlon as
requiring recipients to comply before the
end of the adjustment period whelevex
posbele - . .

fThe last substantive changé in Sub-
" part' D is the addition of specific exemp-

- tion of ‘textbooks nd curricular. mate-

pa.rtment’s poslt' n that title IX does not _.
- reach the use of textbooks and cu.rncular-
" materials on the basis of their portrayals '
-of indlviduals in a stereotyplc manner
or on thg basls that tliey otherwise pro- -

o Ject, diicrlmlnatlon agamst persons O

accound of their sex! As stated in thl%
preamble to the proposed regulation, the
Department recognizes thajy sex stereo-
typing\in textbooks and ci¥wicular mate-

. rials iS & serious matter. ¥owever, the

‘imposition of. restrictions in this area
would inevitably limit communication
and would thrust the Departinent into

evidence in the leg
the proscription

tive tory- that
J ainst: sex’

7 . )
Lhe proposed rcgulatmn, .

SUBPART E—Cgmczs
.81 7 7 ,
“Sections' (BGTfThrough 86 51 are re-

° R [}

:Subparagraph 86. 51(a)(4) ls~added pro-
viding as follows:

A récipient shall Yiot grant preferences to

- appiicants for employment on the basis of

attendance at any educational institution or
entity which admits ds students only or pre-"
dominantly members of one sex, if the giv-.’
ing of such a preferencé has the effect of
discriminating on the basis of sex in yiolation,
or thls Part. .
» - )
j‘ : 82 L
.Subparagraph .51/(b) (2) “is amended
to add after the wo “termination” the
words “‘application ofnepotism policies.”
Subparagraph 86.51(b) (6) -is amended
to delete the words “pregnancy leave”
and to substifute therefor. the words .
“leave for. pregnangy, childbirth,. false
pregnancy, ter m1na. ion of prégnancy.”

83"
Section 86.53 i a.m‘etld‘edby deléting
4 86.53(a) and substituting the following'

(a)  Nondiscriminatory recruitment and g this Part 86 are also subJect to title °

hiring. A recipient shall not discriminate on
the basis of sex in the recruitment and hiring -
of employees, Where a recipient has been

. found to be presently glscrlmlnutlng on the

basls of sex ln the recrultment’or hiring of’
oyees, or has in ‘the past so discrimi--
nated the recipient “shall recruit members of
the sex so-discriminated agalnst so as tq over-
‘come the effects of such- past or pres‘-nt
dlsm\lmlnatlo‘n .

. - 84
Sectlon 86.54 is a.men d by de1et1ng
paragraphs 86.44 (b) and%c) as they ap-
pearad in the proposed regulation and by
substituting o new paragraph '86.54(b) to
read:

L (b)

sults in the payment of wages to
employ

s of one sex at a rate less then that
paid - to. employees .of the opposite sex for

requires equal skill, effort, and responsibility,
and which are perrormcd under similar work-

the role of Fedexai‘gor There is"NO, sjual work 6n jobs the performance of which

discrimination, 'shio g),oerpreted
requiring, proh¥iting or Jimifing the use

o~ of any such mgterial, Normal rules of

statutory construction require the De-
partment, wherever possible, to inter-
pret statutory language®in such a wa
as. to:avoid potentfzl conflicts with the
- Constitution. Accordingly, the ‘ Depart-
ment has construed title IX as not'reach-
“ing" textbooks and currlcular materials
on the ground that to follow another
%nterpretgtion might place the Depart-
ment in
pression| iin vigjation of the Fi\rst Amend-
ment g
oy 80
- The Department received a pumb
comments as well as one petition

.favor of 1nclud1ng coverage. of

“and currictlar ‘materials camg/ from na-;

tional organiza.tlons, several college or
university® presidents or chancellors,.
several local - school supennte ents,
several local organizatlons and interest
groups, and & number. of individuals.
Commehnts oppo,sing coverage were also

.
»

. -

-

‘leting the words

<8‘6

position of limiting free ex- .

Ing conditions.

8B . .

»Para'graph 86.55(c) is amended by de~"
operate to.” Section
57 is amended b eting ‘paragraphs
6.57 (b), (c), (d) and (e) and by substi-
tutmg therefor languageé:

(1) Prohibltlng discrimination ln emi-
ployment ot the basis of pregnancy,
childbirth, false pregnancy, termination
of pregnancy, or recovery therefrom,

(2) Requiring treatment of preghancy,

.childblrth false pregnancy, termination

of pregnancy and recovery therefrom;
to be treated as any other temporary dl!'-

‘- abillty for the purposes of leave, seniority

and.other bénefits or servicesy

(3) Requiring, where a recipient dees
not maintain a leave policy or where an
employee does not qualify for leave under
such a policy because of inadequate loh-
gevity on the job, that the recipient shafl -
treat an. employee’s pregnancy, childs
birth, false .pregnancy, terminatién of
prégnancy, and recovery therefrom, as a,
justification for reasonable leave without
pay-with guaranteed reinstatement upon
her return ; »

. ¢ «"P SR

o~ the terntMs.”
deslgnated as §§ 86.51 through -86.61. . -, L

Section 86. 60 is amended by deletmg

. v o
sANALYSIS
. e ' 87 AN s
Before discussing the - mbs)ahtwe
changes in Subpart.E,. one explanation is
needed regarding a sectliqp that was not
changed, Subpart E genefally follows the.
Sex Discrimination Guidelines (29
Part 1604) of the Equal Employment Op-
portunity Commission (EEOC) and the

_.-"regulations of the Office of Federal Con--

tract Compliance {OFCC), United Sta.teg
Department of Labor (41 CFR Part 60).
The EEOC administers title. VII of. the
Civil Rights Act of 1964 which prohibits
employment discrimination, - and hé’
OFCC is responsible for the ‘coordination
and implementation of Executive Order
11246, gs amended which prohibits em- -
ployment discrimination by Federal con- .
tiactors. HEW is responsible for- admln-
istration, pursuant to the OFCC regula-
tions, of the Executive Order as to Fed-
eral contractors who are educational in-
stitutions. Virtually all recipients subject

VII:and many are 2150 subJect to the Ex-
ecutive Order: Except in the.area of
fringe benefits, where Subpart E of the’
title IX regulatlon differs from the title
VII Sex Discrimination Guidelines of the
EEOC, an employer who complies with.
the title IX regulation will generally be
complying both with title VII and the

Executlve Qrder. It should be eémpha- -

sized, however, that nothing in the title
X regu]atlon alters any responsibilities
that an employero may have under the
"Executive Order or title-VII. Paragraphs
1 86.3(b) and‘86.6(a) of Subpart A have
been modified to accentuate this, point.
- . 38 ) . .

- Accordingly, subparagraphs. 86.56(b) -
(2) of Subpart E remains the same as
subparagraph 86.46(b) (2) as it appeared
in the proposed regulation and continues .
to follow the Executivée Order reguln- -
tions in requiring that .fringe beneﬁt
- plahs provide either-for equal perlodlc
benefits to members of each sex ot equal
contributiohs by the employer for mem-
bers of each sex (§ 86.39 iniposes 1dénti-
cal- requiremenés for student’ benefit
‘plans).’ 1e tith: VII Sex Discrimination -
Guldelinés - of the EEOC differ in that
they! prohlblt payment ‘of unequal pe~
riodic. benefits on the. basis of sex and
preélude employers from justifying un-
equal periodic' benefits on the basis of
differences in cost for males and for fe-"
males. While the-approach takerllin the
ﬂnal regula.tlon is felt do- be the most
reaponable at present, the Secretary rec-
ognizes the "need to move. toward somes,
provision for equality in periodic beneﬂts
Inwiew of the potential problems associ-
ated with such a prowsion and also with
the, present . inconsistency between the.--
EEOC oFCC and. HEW approaches.. the
Presldent has directed,that a report be
prepa.red by Octobér 15 recommendlng a -

’ smgle a.pproa.ch\ :

)

A

&

v

¥

r

S 3




- ' M e » ’ N - . . < t st . ’ .
Junt, 12, 1975 Canow ; . AR S a
P v e - \ . -
. 7 " SR . .
A PR ‘ 8‘3“ : * " in the past so d1scrumnated it shrall ?akek Tess suc? adva‘mze notlce“ls alsg.r qu.ired* ‘
. = remedial action to recruit members of of all ofher employees who infend to go ~ .
' Subparagraph ' 86. 5&(3”1) makes it )Ty d1scr§;mnated -againdt until-the, -on -sicks leavg due to.a temporary dis-n, °
- t of such past d1scrxm1natlon no  abilify in cas€s where adyance knowledge ~
¢ . rtime employees. In the m'eamble to the . aftec ) . e
. proposed regulatior it was-stated that ‘longer exists. RV S g{ethe‘absence makes such notic& possi._

. -the' section cdncerning fringe benefits ¥ v k) . ° ,9'5 s
(now §.86.56) would be ‘interpreted as, In%esponse 10 the puBltic. comments, - o e
follows: It would requije that where an._ the language of paragraph '86.54(b) has )Paragraph 86.60(a) prOhiblts pre-eni- .‘ ;

. .institution’s «female permanent’ em-" been‘slmpllﬁe over the langiage ap-* ployment mquirles‘,as to an appllcant's
] ployees are dlsproportlonately part-time pearing in the proposed  regylation to marital status since such inquiries are £
. or its‘permanent part-time employees‘ prohibit a recipient from enforcing any fi‘eguently the;fOundatlon for discrlmmt
. # . are disproportionafely female, and the policy or,practice which results in the tion against arried’ wonien. Subpara- -

iristitution does notprovide its perma-
rient ‘part-time employees fringe benefits
proportionate to thase provided full time
qilnployees\ the institution demonstrate
at such a-manner of providing fringe
benefits “does not discriminats on the are performeéd under “similar working
bagsis of sex.-Assuming the absence of conditions.This makes the title IX regu-
discriminatory hiring’ practices’ OQ‘I the 1lation consistent with the wording of the
part.of an employer which channel $¢- Eudl Pay Act of. 1963, Pub. L. 88-38, 29
male job applicants into part-time posi~ U.S. Cy paragraph 206(d), and will ena-
tions, it is questlonabl'e whether tHe ble. the Director to rely on the case law
.Department has the’ authority to place established under the Equal Pay Act to
. the burden on an employei to demon- .interpret: and enfaerce, paragraph 86.54
strate that failure t8 give part-time em-" (b).
ployees fringe benefits proporj,lonate to
_those;provided to full-time employegs,
‘under the circumstances stated ‘above is
not discrjminatory.°Si#ge discriminatory. .
hiring practices which channel female
- job .applicants into -part- -time jobs are
clearly prohibited by subparagraph B86.-
51(a) (1), and because’of the'questions
which may be raised as to the soum}ness
of the intérpretation given to § 86.56 in
the-preamble to the proposed regulation, =»
.. the-Department- will assume the ,\mtlal
burden a&f demonstratlng that a particu-
- lar method of prowiding fringe-benefits
to part—time employees i is dlscrlmmatmy -

e 9

/ Subparagraph 86 51(a) ). ,parallels 221ate
/ paragraph 86.23(b) which concerns stu-

" dent recruitment. It prohibits recipients
« from -granting preferences to-employ-
ment  applicants who- are graduates of
particular institutions, the student bod-
ies of which are exclusively predomi-
nantly of ‘one sex, if the effect of such'’
preferences results in discrimination on:
the hasls of .sex. @ :

1
N A

payment of wages tg members of one sex
at’a rat€ less than that-paid to members .

f.the other sex*for equal work on jobs,
Mmance of w}nch requires equal
skill, e and responsibility, and which -

¥

93

Pa.ragraphs 86.57 (b),
beén slightly modified from the earlien
version to niaké it clear that a recip-
’ ler‘ai cannot, discriminate on th¢ bhasis
of pregnancy, childbirth, false pregnancy,
" termination of pregnancy and recoyery
ther®from and that such condjtions and
any, tempoialy- disabilities - resulting
therefrom must be treated by. the recip- -
Bjent as dny other temporary dlsablllty
f01 all job- reIated purposes.

T4

-

[F

v ationi. provided that an'employee
not be requited to commence leave
d topireghancy so long as her physi-

'

be allowed to restune work after such a
learve 1o more than twdé weeks after her
hyslclan certifies that she is capable
of“’domg s0 qr, in the case of an employee
‘who is a teacher, at'the beginning of the
. first” academic term, after such «certifica-
. tion is made This section has been ¢com=-
" pletely :deleted from. the fina} regulation
since it is inconsistent with, paragraph
‘86.57(h) which requires that.all condi-
tions Telated to pregnancy be treated as
drsebllltles for job-related purposes. If a
recipient requires that any employees
suffering from & temporary disability be
required to obtain a physician'$ certifi<
cation that they are capable of continued -
work, then it may'also require sucha cer-
tification from pregnantsemployees: If
5 recipient reguires all employees who®
_take sick leave for,a temporary, disability
to return to work. after .such leave two
weeks after, a physician certifies'that such

’ v

“91
~Pa1agraph 86.43(a) as it appeared in
*the proposéd regulatlon required recip-
- ients who recruit ‘for employment to
make - cofnparable efforts “to: recruit
members of each sex. Paragraph 86.53
(a) of-+the final regulation no longer?#
. requires comparable efforts,but provides
that a récipient shall not discriminate
on the basis of sek in the recruitment
.. and hlrlng of employees. This change
- regognizes that, under some . circum-
stances an employer may expend.greater
éfforts to recruit: members of one sex
without discriminating agairst members .’

=

(¢ and*(d) have

22 ;Executlve Order

%{agmph 86.47(e)~in the” proposed
t

cian certified that _she was capable. of’
performing her duties; and $hat she must.

employees afe capable of returning, the
~ o of the other. For example; where a s¢hool”  the -same procedure must be utilized folé
’ district is lqcated close to an all-female pregnant employees. However if none o
‘ _private undergraduate school, the ‘dis- these certificatibns ig required for other
I trict may have to expend greater efforts’ temporary disabilities, none may’ be re-
<, to recruit male teachers than it will have . quiréd o prégnant emp]d?ges Likewise,
7 to use to recruit female teachers ‘How~ g reciplent may -not require pregnant
‘ever, wheére a recipient is preseritly dis- . employ to give.advance notice of when
. criminating on the basis of sex, or has they idtend’ to éommence sick leave un~
: | N SRR
» o v
\‘l Q‘v 4 ‘ - R ‘J i .
ERIC - R
) Ty : \ : -

graph 86.21(c) (4) in Subpart C contams_
a similar prohibltlon -with regard to pre-
admission - inqyizies. 'Ill'ye proposed: rég-
"ulation prdécribed inquiries intg whether
“a _job applicant was “Ms., Mis$ or, Mrs.”
Since undey: paragraph 86.60 (b inquiries
~ as tv the seX of an applicant may be made_ -
so long as it is made of members of both’
- sexes and i5 not used {6 discriminate, the °
1nqu1ry pros’crlbed in paragraph 86. 60(a~)
* as to whether an spplicant Is “Ms., Miss' =
olrdMls ” has been changed “to delete the . #
. .

N ]

.

'
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Finally, § 86.51 permits consideration
of sex in making emplo&mg!nt decisions
where séx §s a “bona fide occupational -
‘qualification.” This section is retained in

the final regulatlon to makelthe title IX
regulatlon consistent with gthe Sex Dis- ,
- crimination Guidelines of tlie EEOC and -

with the OF'CC regulations implementlng
‘Executive Order 11246¢ This section will

. be intzarpreted narrowly, consistent with
interpietations already made under title
VII of thé Civil Rights Act of 1964 and the -

- ’
k)

SUBPART F-
L §86.71 Intenm Procedures .

_For the purposes of implementlng this Part
durlng the period between its effective date
and the final issuance Yy the Department of
& consolidated - proceduml regulation. appli-

cable to title IX and other civil rights su-,
«thorities administered by the Depnrtment.
the procedural provisions applicable to title
VI of the Civil Rights Act of 1964 are hereby
adopted and- incorporated herein by refer-
ence. Thes€“procedures may be found at 45 ¢

. CFR_§§ 80-6—=80-11 and 45 CFR Part 81:

The Secretary h'ES‘chosen- to adopt the
title VI procedures for use during the
interimi period between the effective date
of this regulation and effectiveness of the '
“final consolidated procedural regulation .
to simplify.enforcement during that time »
and to avoid applying a different proce-
ddre for enforcemient of requirements
concerning discriminatién based on race,
color, or national origin from those based
.on-sex. The Department is publishing,
 simultaneously with this final pegulatlon .
a, proposed consolidatéd procedural-reg-
ulation which will apply to most of the .
Department’s civil rights enforcemerit
activities. Comments.on that proptsal are
solicited, as provided:in the notice of pro-«

poséd rulemaking, for 45 days.

! QUESTIONS

Questions .concerning the apphcatlon :
or interpretation of this regulation should
be dddressed to the Regional Directors -
of the -Office: for ~Civil Rights whose °
addresses are as follows

.

-
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e Dated: May 27, 1975. , catlon. L
o ¢ 7 C#sPaR W. WEINBERGER, 86'62—86-2';70 [Reserved]. - 7 0
. ¥ » T, Sacretary.. i Subpart F=Procedures, O
"-'.Daj',ed: May 21, 1975., o C '86.71 Interim procedures. = . .o
Approved: - < Subpart A—Introduction -
' GERaLD R. Foro, - §.86.1. Purpose and éffective date.
| ePresidemt, . o T . .The purpose”of- this part.is to ‘effectu-
.. Part 86 is added to read as set fortH  ate ‘title' IX of the Educstion Amend-
~ below: - PR S ments of 1942, 4s amended ”by*P_ub:."I;.
ehi s NoNDISCTUMINATION oy T £0730, 89 B, 185, bt setions
RIS OF S U ROGRAMS AND  Which is desigried to climinate (with cer-
©" ACTIVITIES * e "' tain exceptions) discrimination on the
N Gubpart A—dntroduction **- " 'pasis of sex in any education program .
Cgee ubpart A—introduction . . oractivity receiving Federal financial as- -
861 Purpose and affective date. | sistance, whether or not such program :
862 Definitions. ' i . - ;. or activity Is offered or sponsored by an':
‘ 863 Remedlal and-afirmative action and educational institution as ‘defined in this
’ oo self-evaludtion. - k- part. This part is also intended to effec-
"'gg'g' ,ﬁi‘;‘:}:‘f:gf%‘:gggt—y' A tuate’ section 844 of - the} Education
omd » har - .- . Amendments of 1974, Pub. L, 93-380, 88 .
60 | ect of other requirements. . Stat, 484, The ¢fleckiye dafe of this'part
.88 Designation of responsible employee:  Shall beJuly _21,1975- BRSO
.~ ,,. ond, adoptlon -of grievance "pro- - (Secs. of#1,. 902, Education Amendments of”
: . cedures. L . 1972, 86 Stat. 373, 374; 20 'U.8.C." 1681, 1682,
. - 869 'Dissemimation of palicy. . ~. ‘b 'arended by Pub, L. 93-568, 88 Stat. 1865,
cel . SAIRT . and Sec, B44, Education Amendments of
R Subpart B-<Toverage * .. 1074, 88 Stat. 484, Pub, L. 95-380) -
86.11 Application. - : R ot L Y
: 86.12 .Educlatlo_nal institutions controlled by  § 86.2 Definitions. -
7 religlous organizations. = . ) -
: 86.13 Military and merchan¥ marine edu- - As used in this part, the term—
B ol Institattons. () “Title IX" means.title IX of the
v, 86.14 Membership- practices .of certain,or- Education Amendments of 1972, Pub. L.
: : ganfzations.” , . - - 92-318,-as amended by section -3 of -Pub.
‘86,15 Admissions. R L. 93-568, 88 Stat. 1855; except §§ 904
86.16 Educational institutions eligible fo and.906 thereof; 20 X.S.C. §§ 1681, 1682
A - submit transition plans. -~ 1683 1685'1686;’? . o BN,
, %g;}g:ﬁ_;‘;“‘f{{’e‘;}’xﬁjf -~ ~." (b) “Department” means the Depart-
R ¢ L u_me'nt.(_‘)f Health, Education, and ‘Welfare.
- mﬁ;’ﬁm&";ﬁﬁ'#{g&mﬂ{,ﬁﬁﬂ 8ex " () “Secretary” means the Secretary
@821 .Admission, oo of (I;)ealgi, Ectl;l’(‘::tlm, anglw];llmr:; »;
. 8623 Preference in admission. ' “Director” means the Director 0]
86,23 Rec:\:mment. e the Office for Civil Rights of thé Depart-
'$624-86.30" [Reserved]. - s “ ment. - T
RIC PO SR 1 I
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. Seventh Street, N.E., Room 404, Atlanta,

* cago, Ilinois 68606,

" Commerce. Street, Dallas, ‘Féxgs 15202, .-

" Room 11037 Federal Building, 1961 Stout.

‘  Reglon IX~-Mr. Floyd L. Pieree, 760

- Avenue, Seattle, Washington. 98101. , -

" way Building, 3535 Market Street, Phila-

vl i Co e
IS L TR
¢ i . . 5 - : -
" . h . oy

. 'R;égion I—Mr.SJohn G. ﬁyno,,,_ REKO | Subpari D—Discriminatién on the Basis of’ ssi,

in Education Programs and Activities Prohibite

Sec, - . ¢
8631 Education programs and
86.32 Houslng. .. - =~ -
86.33 Comparable facilities, . =
. 86.3¢ Access to course offerings.

86.35" Access to schools operated by LEAS.
86.36 Counseling and use of appraisal and
counséling materials. -
‘Financtal assistance. R
. Employgmient assistance to students.

Georgia 30323, ) . DOy € stucer

- Region V—*Mr. Kenneth A Mines, 309 : He;’;t:‘{c;f'é insdrahce benefits' and

. Jackson Boulevard, 10th Floor, Chi-..'g6.40 . Marltal or parental statuss- .~ °

b o $6.4L, Athletlcs. - - CoT e
86.43% Textbooks and curricular material.

86.43-86.50. . [Reserved]. R

-Subpart E~Discrimination on the Basis of Sex In

General Building,. 5th- Floor, “Bulfinch

Place, Boston, Massachusetts 02114,
Regign II—Mr. Joel Barkan, 26 Fed-

eral Plaza, Room 3908, New ¥ork 10007..

Region III—Mr, Dewey Dodds, Gatg-

{
j
! activitles.

delphia, Pennsylvania 19101, .
Region IV—Mr. Willilam Thomas, 50

86.37 .
86.38
- 86.39

“Reglon VI—Ms. Dorothy D. Stick, 1114"

. Region VII—Mr. Taylor'D. August, 12
Grand Building, 12th and Grand Avenue,

Kansas City, Missouri 64106. . O
“Region VIII—Mr. Gilbert D. Roman,

Emp!
“ ties Prohibited -. . | :

- 86.51 . Employment, .

"'86.62" ‘Employment- critejia.
86.53 Recruitmert., -

. «86.54 Compensation.

86.565 Job classification’and

StreeY; Denver, Colorado 80202. . :
) ’ structure.

" atket Streets Room 100, San FIancisco, goo7. Maritel or pareutel statis.
.. .California 94102.. .. : : 8658 Effect of State or local'law Or other
" Reglon X—Ms, Marlaina Kiner, 6101 . - -requirements, L
Arcade . Plaza Buildings 1321 Second . 86.59 Advertising. S
86.60 . Pre~employment inquiries. ° -

. -86.61 Sex:as bona-fide occupational qualifi-

e

loyment in Education Programs and Activis

Fxtended~to any .
. entity for.payment to or on behalfl of

- for to the Federal Government.

/.- eral personnel. :

" without consideration. -

“$0 becoming a ré¢jpfent.

_of this section.

EN R
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;
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., {e) “Reviewing Authority” means that_

component of the Depaftment delegated,

~ authority by: the -Secretary to appdint,

and to review the decisions of, adminis-
trative 1aw judges in cases arising under
fhisPart.- - . : .
() “Administrative ldiv judge’~-means
a person appointed by the reviewing au-

 thority to preside over a hearing Held

under this Part. . °

eport 75<4°

.
.

& “Federal financial dssistance”
megns any of the following, when au- -
thorized or ¥xtended under a law ad-

istered by the Department: .= - -
_ 1) A grant or’loan of Federal finan-
cidl ‘assistance, including- funds made
ayailable for:.. ~~ ° - S

(i) The acquisition, construction, ren-
ation, restoration, .4ér rep
ilding or facility -or ~any,
thereof; and . - LTt
(i)'~ Scholarshipsi .- grants,
wages or other fufids -

\ ioais,

students admitted to that entity{or ex- -
tended directly to such
ment to that entity. °

"(2) A grant of Federal real or persohal "

property or any interest therein, in-,

cluding surplus property, and the pro--‘s’

_céeds of the.sale or transfer of such’
property, if the Federdl share of the fair
market valye of the propgrty is not, upon
such sale or transfer, properly accounted

- (3) Provision of the

setvices of 'i"ea-
~ (4) ‘Sale or lease of Federal property
of any interest. therein atnominal con-

sideration; or at congideration’ reduced

for the purpose.of assisting thé recipient .
-or in Técognitiop of public interest to be -
sexved thereby; or permission to use Fed-

(5) .Any other/contract, 'aéfreemel_'x‘ﬁ: or
-arrangement ich has as one of its’

‘eral property tr any interestc thérein

‘purposes - the Yrovision of assistance, to '

_any- éducation’ program or activity, ex-

_cept-a-contract of insurance or guaranty.
{hY “Recipient” means any State or
political. subdivision thereof; of any in- -
strumentality of a State or political sub-
division- thereof, -‘any public or private

' "agency, :institution, or organization, or.

other - entify,. or .any person, to whom

Federal, financial assistance is extended -

directly or through' another recipient and

quired to be approved by a Department’
official, or by a M as a condition

{3y “Educationd] institution” means a
local educational agercy (L.E.A.) as de-:
fined by section 801(f)> of the Elemen-
tary and Secondary Education Act of

1965 (20.U.S.C. 881), a preschool, & pri-

-vate 'elementary or ‘secondary school, or
an applicant or’recipient of the.type de-. .
fined by paragraph.(k), Qay, (m)., or (n)

[y .
-, ..
3 7

repair of .a :
1 ;portlon.f’

- 'which operstes an €ducatien program or-~ . *
“aetivity which reteives or benefits from
_ such assistance, Ifcluding any-subunit, °
_ successor, assignee, or transferee thereof. .
‘(i) “Applicant” means 'one, who sub=
mits an application, request, of plan re- - ¢ %

students for payn. = - '

“
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(k) “Inistitution of -graduate h'ibhe;'.,# fthich, admits studerits of both sex
education” means an institution. which’ - withouhdiscrimination. ° ~
. (1) Offers academic study beyond the (gecs. 901, 902, Education Amendments of
bachelar of arts or baghelor of science’ '1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1683)
degree, .whether or not leading to a cer-. o - . L
tifieate of any higher degree in'the libgral §,86.3 . Remedial agd’ affirmative action,
< _ " .« # and self-evaluati -

arts and sciences; or .. - R .
ofes: > (a) Remedial action. If the Director

Loa
e

)

¥
. (2) Awards any degree in a pr
. - sional field- beyond the fiyst professional ‘finds that-a recipient "his discriminated
degree (regardless. of whetfier the first against persons on the basis of sex in an
professional degree in such. field is education program or activity, such,
swarded by an institution of undergrad- ‘recipient -shall “take sueh .remedial ac-
uate higher. edycation or professional - tion as the Dirgctor deems hecessary to-
educdWon) ; or T e overcome the effects of such discrimina-
. - --(3) Awards no dégree and offers no tion. - : e Ty
. further gcadgmic.study;-but.operate‘s or-° . -(b). Afirmative action. In the abserice
dinarjly” for ‘the  purpose 'of facilitating of a findihg of discrimination on the-
research by persons, who have received basis, of sex in an educdtion program or
- the tf’n’lgl’nest; graduate degree in any field - activit)* a recipient may take affirma-
‘of study. - . L )
(1) “Institution , of undergradygte
higher education” means. i .
' (1) An institution offering at least two
but’less than-four years of college level -
stily beyond the high school level, lead-
ing to a diploma or an associate degree,
or whelly or principally creditable foward
" a baccalaureate degree; or : “education- institution shall, within one
(2). An institution ._sfferlng “academic’ year of the éffective date of this part: -
" study leading o a baccalaureate degree;. - () pEualuate, in terms of the require-
or . ' oa&. - . -ments 'Of this "part, its current policies
(3) An agency or body which certifies and pracfices and the, -effects thereof
credentials or offers degrees, but whith concerning:agmission.of students, treat-
"’ may or may not offer academic study. ment of studehts, and employment of
m). “Institution of professional edu- - both acadefic and non-academic per-
cafion” eans an institution (exeept any sonnel working.in connection with. the
‘institutiori of undergraduate higher edu- recipient’s education program or activ-
‘cation) which offers.a program of aca- ity; ) . : -
demic study that leads to a first'profes-. (i) -Modify any @f these policies and
sional degree in a field for which there 'practices which do not or may not meet
_# Is a+ national specialized accrediting the requirements of this part; and .
. agency recognized by the United _States (iii) Take appropriate remedial steps
Commissioner of Education. . . * " to eliminate the effects of any discrimi-
- (), “Institutiod of vocational. educa- nation which resulted or ijisy have re-
... tion’" megans a school or institution (ex- sulted from adherence-to these policies’
- cept aninstitution of pmfeWcM AR e
: graduate or undergraduate highe =7 (d) Availability of self-evaluation and

-
.

f -

participation therein by persons of &
pafficular sex. Nothing heremn shall be
interpreted to. alter any -affirmative at-
tion obligations which a recipient may
have under Executive Order 11246, ~,
(c): SeY-evaluation. Each regcipient

.

- o £y
« :

2,
o

cation). which has-asits Brimary purpose ~ related materials. Recipients shall main-
preparation of students to pursuesa tech- . tain on file' for at least three years fol-

nical, skilled, ¢r semigkilled occupation lowing compétition of the evaluation re-
. or trade, or to pursue study in a techni> - qui under paragraph (¢) of this sec-

"‘1n'stltutign' offers certificates, diplomas,.,upon- request, - a descriptio
.. ~or degrees and whether or not it offers fica ’
. fulltime study. . s
(o) “Adminigtratively. separate unit”
means & school, department or college of -
. an educational institution (other than 2’
" local educational agency) admissien to
" which-is independent’of admission to.
any other component of such institution.
(p) “Admission” ‘means selection. for
~ parf-time,- full-time, special, a&ssociate,
" transfer, exchange, or any other enroll-
" 'ment, membership, or matri¢ulatiofi In
or at an education program Or activity:
operated by a geipient.

n. of any
modifications rhafle pursuant to siib-
paragraph {c) (it) and of any remedial
* steps taken pursuant to.subparagraph
(o) (iii). - - BN
(Secs. 901; 902, Education Amendnients of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86.4 . Assurance required, -

(8) General. -E&ery application for -
Federal financial assistance for any edu-
gation .program or activity shall as con-
dition of its approval contain or.be sc-
companied by an assurahce from the ap-
_plicant or recipient, satisfactory to the

(q) “Student” means a_person who Director, that each education program or

has gained admission. - “actiyity operated by the . applicant or
() “Transition .plan” means a plan . recipient and to which this part applies
, subject. to the 'approval of the Uniteq will be -operated .in compliance with this
- States Commissioner of  Education part. An'assurance .of compliance %ith
pursuant to section .901(=) (%) of the this part shallmot be satisfactory to the
Education Amendments of 1972, under Director if the applicant or recipient to
which an educational -institution oper- whom suth - assurance applies falls. to
. ates in making the transitién from being commit itself to take whatever remedial
¢ an educational institution ,wl_ﬂcﬁva.dmlts action is necessary in accordance with
" ‘only students of bne sex-to being one §86.3(a).to eliminate existing discrimi-

' J . ;o
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tive action toovercome, the effects. of -
conditions which: resulfed ‘' in  limited

cal-fleld, whether or not the school or tjon, and shall provide to the Director .

© -

- nation on the basis-of sex or to eliminate
the effects ,of. past - discriminatdn
whether, occurring prior or subsequent to
the submission to the. Director of such

' assurance, . S
(b) Duration of obligation. (1) In the
case of Federal financial istance ex-

tended to provide real property or struc-

“tures thereon, such gssurance shall obli-- -
gate the recipient or,-in the case of a
subsequent transfer, the transferee, for .
the period during which’ the real prop-
€rty or structures are used'to pravide an
éducatioh program or activity. .

(2* In the case of Federal financial
assistance exterided to provide personal- -

. properfy, such -assurance shall obligate
the recipient for the period during which
it retains ownership or possession of the
property. " o

(3)  In"all other cases such assurance
shall obligaté the recipient for the pe- -
ricd. during which Federal financial as-.

sistance is extended ’ o,

. (¢) Form. The Director will specify - .
the form of the assurances required by -

- paragraph (a) of this section- and the:
extent to which such assurances will be
required of the applicant’s or recipient’s
subgrantees, contractors, subcontractors, ~
transferees, or successors in interest.

o (Secs. 901, D02, Edugation Ame}xdment's ‘of
1 86 Stat. 373, 374; 20 U.S.CI 1681; 1682)

§ 86.5 Transfers of propeity. :

If a recipient sells or otherwise trans
-fers property finahced in whole or in part
with Federal financial assistance to.a:
transferee which operates any educa<:
tion program or activity, ang the Federal
.share of the fair market value of the
property is not upon such sale or transfer
properly accounted for to the Federal
~ Government both the transferor and the -
" ‘transferee shall be deemed to be recip-
‘fents, subject to.the provisions of Sub-

3

part B,

s g
(Secs. 901; 902, Ediication Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1662)

§ 86.6 Eﬂ-‘ec; of other requirements.

_(a) Effect of other Federal provisions.
.The obligations imposed by this part are
i,ndepe_r}de‘ht. of, and do ngjgalter, obliga-~
tions not to disctiminate) the basis of
sex imposed by ExecutiveiOrder 11246, as
amended; séctions 7994 and 845 of the
Public Health Service Act (42 Us.C.
29549 ‘and 298b-2) ;- Title VII of the
Civil Rights Act of 1964 (42 U.S.C. 2000e
et seq.) ; the Equal Pay Act (29 US.C.
.206 and 206(d)) ; and any other Act:of
. Congress or Federal regulation. '
(Secs. 901; 902, 905, Educition Amenitments

of 1973, 86 Stat. 373, 374,-375; 20 U.S.C. 1681,
1682, 1685) - :

(b) Effect of State or local law or
other requirements. The -obligation to
comply with this part is not obviated or
alleviated by any State or locgl law or
other requirement which would réfder
-any' applicant or student ineligible, or-
limit the eligibility of any applicant or ¢
student, on the basls of sex, to practice -
any octupation or'profession. .

(c) Effect of.rules or regulations of
private organizations. Fhe obligation to
.comply with this part is not obviated or

’
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r reé;ulation of
thletic' or-other
which would

. » alleviated by any rule
any orgonization, club,
league, or .hssocintio ]
render any applicant of-student ineligi-

“‘ple to. participate or. limit the eligi-
bility or participation.of any -applicant

‘or student, an the basis of sex; in any’
education progtam or activity operated

+ by & recipient and which - receives or

‘- beneffts from  Federgl - financial

-assistance.. A ,

. (Secs. ¢01, 962, Education.Amendments of -
© 1972, 86 Stat. 373,374; 20 US.C. 1661, 1682)

-

oo 8867 Eﬂ:cclﬂofomploymcnlv opportuni-
- ' ties. - i s
The obligation to comply with this
Part is not obviated or alleviated becaust
employment oppertunities in any, “oc-.
., ciupation or profession are or ‘may. be
more litited for memters of one sex
than for members of the other sex.
. (Seés. 901, 902, Education Amendments of
197, 86 Stat. 373, 374; 20 U.5.C. 1681, 1682y

L

* . §'86.8‘ Designation of® rcé(pons_ible em-
ployee. and adoption of. grievance
*procedures. = .

(a) Designation of,. responsible em-
ployee. Each regipient shall designate at
}Aast one émployee to cpordinate its ef-

forts to comply ‘with and carry out its

..

. .
‘. any investigation of any complaint
communicated. to sich recipient alleging
its noncomplinnce ‘with, this part or
leging any actions which would be proz
.~ hibited by this part. The recipient shall*
. notify all its students and.employees of
the name, office -address and telephone’
number of the employee or eémployees
appointed pursuant to this paragraph.
. (B). Complaint procedure of recipient.
A recipient shall adopt dhd publish
grievance .  procedures providing . for
prompt and equitable resolution of stu-
‘dent and employee complaints alleging
_ any action which would be prohibited by
this part,. : . D e o
(8ecs. 901, 902, Educetion Amendments of
T1972,86 Stat. 373, 374; 20 U.S.C. 1681, 1682) »

N

N

§ 86.9 Dissemination of policy.

(a) Notification of policy. (1) Each re-
cipient shall implement spetific and con-
tinuing steps to notify &pplicants for ad-
mission and employment, students and
parents of eleméntary and secondary
school students, employees, sources of re-
ferral of applicants for admission and’
employment, and all inipns or profes-

* slona] organizations . holding’ collective -
‘bargaining  or professional agreemeirts
with, the recipient, that it does not dis~:

. criminate on the kasis of sex in the ed-
+ ucational programs or activities which it
operates, and that is required by title’
.- IX and this part not to discyiminate in
Ssuch a.manner. Such nofification shall
contain such information, and be made
in such manner, as the Director-finds
" necessary to apprise such persons of the
. .. protections.against dis¢crimination as--
. stired them by title IX and this part, but
shall state at least that the requirement

. not to discriminate in edugation pro-
. grams, and activities extends to employ-

" meént therejn, and to admission- thereto
- R ) .

Cwowd

‘

-,

-
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- responsibilitie§ under this part, including -

o : . .
unless Subpart C does not'apply to the
recipient, and- that inquiries concerning
the application of title IX and this part.
“to such recipient may be-referred to the
employee designated pursuant to §86.5,
*or to the Director. .

(2)' Enoh recipient shall nrake the ini-
tiaf notification required by paragraph
() (1) of this section within 90 days of’
the effective dgte of this part or of the
.date this part first applies to such recipi-
ent, ‘whichever comes later, which noti~

.fication shall include publication in: (1) .

Local newspapers; (ii) newspapers and

magazines operated by sych recipient or.

by student, alumnae, or, alumni groups

for or.in connection with such recipient; -

.and Wil .memoranda or other written

#communications distributed to every stu-

‘dent and employee of guch recipient;
() Publications. (1) Each recipiént
shall prominently include a statement of

the policy described in paragraph -(a) -

of this section in eéach announcement,
bulletin, catalog, or application form
which it makes available to ‘any person
of a type described in paragraph (a)..of

_ this sectfon, or which is otherwise used’

‘ih connection -with the recruitment of
students or employees. . ' o

(2) A recipient, shall ngt use or dis-
tribute a publication of ‘the type-.de-
seribed in this paragraph which suggests,
by text or illustration, that such$recip-
ient.treats applicants, students, or gm-
.ployees differently on the basis of -sex

- except -ag such- treatment iss permitted

by thilspart. - . . v v
(¢) Distribution. Each récipient. shall
distribute without discrimination én the
basis of sex each publication  described
in paragraph (b) of this section, and
shall apprise each of, its admiission and
employment recruitment representatives
of the palicy of nondiscrimination de-
scribed in paragraph (a) of this section,
and require such representatives to ad-
here to such policy. oo T
(Secs.' 01, 902, Education Amendments of
1072, 86 Stat.,373, 374; 20 U.S.C. 1681, 1682)

Subpart- B—Coverage *
§\B6.1’1 AApplicnlion._ ) oo
Except’ as provided in’ this subparf,

this ¢Rart §6. applies to every recipient

and to each education program or activ-

ity operated by such recipient which re--

celves or‘benefits from Eedeéral financial

. v

assistance. .

'§86.12 Educational institutions  con-
trolled by religious organizations.

. () Application. This part does not ap~

ply to an. educational institution which

is controlled by a.religious organization .

to the extent application of this part
would not be consistent with the rellgious
ténets of such oerganizatiom.

" “{by Ezemptiqn. An educationul insti-
tution
tion seét forth ip paragraph (a% of ‘this
section,. shall do so, by submitting in
writing to the Director a statemert b
the highest ranking official of the inst
tution, identifying the provisions of
part which conflict with & specifte t
of the religious organization.

(Secs, 901, 90?
1972, 86 Stat: 37

3, 374; 20 U.S.C. 1681/ 1682)

-

+" the Internal Revénue Coge of 1954/angd

- tigns prior to-J
- ered bythisipaﬁl

which’ wishes to claint the exenp- - -

Education Amendmeyts’ of- (Secs. 901, 902, Education Amendments of |

~

b
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i §86.13' < Militdry and merchu}ll “mmrine .
. edueatidml institutions. ST
N L]
_ This part does not apply to an educa
tionad institution whose primary purpose |
is the training .of individuals for a thili-
tary service of the United States or for
the merchant marine. REE '

(Secs. 991, 002, Educafion. Amendments of
{072, 86 Stot-373, 374; % U.S.C. 1681, 1682)

- e 1] ~
§86’14 Mémbership practices of ccrln}ﬁ
’ . organizations, ) S or
. () Social fraternities;and sororities.
This part does not apply to the' member-
ship. practices of social fraternities and
sororities which are exempt from taxa-
tion under Section 501¢a) of the In- -
ternal Revenue Code of 1954, the active~
membership of which cgnsists primarily
of students in attendance &t institutions’
of higher education. o ' ,
“(b) YMCA, YWCA, Girl Scouts, Boy- .
‘Scouts and Camp Fire Girls. This part
does not apply to the membership Prac-
ticés of the Young Men’s Christian As-
sociativn,the Young Women'’s Christian .
Association,’ the Girl. Scouts, the Boy 7
Scouts and Camp Fire Girls. s
, (e Voluntary youth service or&agzizd-
tions. This part. does not ‘apply to th
.membership practices of voluntary you
service organizations which are _exe7

hd L]

from taxation ungder Section 501(a)/ of

the membership -of which has /been .

traditionally }imited to members of ‘one

sex and prificipally’ to persons jof less’
- than nineteen years ef age.’ / SO

. N . . . o
(Secs. 901, 903, Educatfol Amendments of
1972, 86 Stat. 373, 374; 20 U.8.C/1681, '1682;
Sec. 3(a) of P.XL. 93-568, 88 Stat. 1862,”
amending Sec. 801) S . .

9

§86.15 Admissions. _ g
_ () Admissions to edugational institu-
e 24,} 73, are not cov---

() . Administkatively separate units.
For the purposes only of this section,
§§86.15 and 86.16, and Subpart C, each -
administratively separate unit shall be
‘deemed to be an’éducational institution.

(e). Application of Subpdrt C. Except
as provided in paragraphs (c) and (d)
of this section, Subpart C applies to each
recipient. A fecipient to which Subpart
C applies shall not discriminate on .the
basis of se¥ in admission or recruitment

*

N

(d) Educational institutions. “Except
as provided in paragraph (e) of this sec-
. #ion ag to recipients which ‘areeduca-
ona} institutions, Subpart .C applies.
only/to institutions of vocational educa-
_ professional “education, graduate...
‘her education, and public institutions-
undergraduate higher education. -
(e) Public institutions of undergradu-
ate higher education. Sdbpart C does hot
apply.to any publig institution of under- .
. graduate higher education which tradi-
tionally and continually from its estab--
lishment has had a policy of admittidg.

-only students of one sex. .-

1972, 86 Stat. 373, 374; 20 U.S.C, 1681, 1682) * "

«
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§ 86.16 I}ducahonal institutions ellgxb]e

to submit transition plans.

(a) Application. This sectlon applies
to each educational institution to which
Subpart € applies which: :

. (1) Admitted only students of one sex
as regular students as of June 23, 1972;
or

(25 Admitted only students of one sex
as regular students. as of June 23, 1965,
but thereafter admitted as regular stu-
dents, students of the sex not admitted
prmr to June 23, 1965.

. (b) Provision jor twansition plans. An
educqtiona.l institation toswhich this sec<
tion applies shall not discriminate on the

basis. of sex in admission or recruitment .
- In violation of Subpart C unless it'is car-.
‘rying out a.transition pla.n apbroved by -

the - United States COmmlssiOner of Ed-

. ueation- as described in § 86.17, which

}zn pravides for the elimination of, such
riminatign by the earliest practicable

date but in rid event later than June 23

1979,

(Secs: 98157002, " Education Amendmem.s or'*

1972, 86 StM 373, 374; 20 U.S.C éGBh 1682) § 86 31 Admlsslon . ‘

§.86.17 Transition plans.

a) Submzsszon of plans. An mstltus-
tion to which § 86.15 applies and which
is composegaot more than one adminis-.

- tratively separate unit may submit either

2 single transition plan applicable to all

such units, or a separate transition plan :

applicable to éach such unit.

. (b Cohtent of plans. In order to be
'approved by. the United States Commis-
sioner of Education, a’ trxmsition plan
shall: 7"

(1) State the name, address and Fed-

" eral Interagency COmmittee on Educa-

tion (FICE) Code. of the educational.n~
stitution submitting such ‘plan, the ad-
ministratively separate units to which
the'plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questigng’ concernjng the
plan may be addressed. The person who
submits the plan shall be the chigf ad-
ministrator or president o
tion, or another individual legally.au- ©
thorized to bind the instltutwn to all ac-
tiore set forth in tfié plan. -

(2) State- whethéf the. educatlonal in-

- stitution "or administratively separate
_ unit: admits students of hoth sexes, as;
‘regular ‘students and, if so, when it be-

gan to do §o.
(3) Identify and descrrbe wlth. respect
to the educational institution or admin-

istratively separate unit any obstacles to

admitting stutlents withou® dlscrimina—
tion on the basis of sex.

(3 Describe in detail the steps neces~
sary to.eliminate as-soon as prachicable

. each. obstacle so identified and {ndicate

the schiedule for taking these steps and .
. the individual directly responmble tor

- . their implémentation.

¢5) Include-estimates. of the number;,
expected to apply -
for, be admitted to, and enter eactclass-
during the period covered by the plan.

of Students, by sex.

(e) Nondzscrimmatzon No policy or

. practice of & recipient to which §86.16
. applies shall result in treatment of ap-
plicants- to or student,s of such reciplent .

LR

[ the institu-.

in viblation pf Subpart C unless such
treatment is necessitated by an obstacl
identifieq in paragraph -(b)(3) of this
section and+a schedule for eliminating
that obstacle has been provided as re-

' quired by paragra,ph (b) (4) . of -this

section, .
(d) Effects of past exclusion. To over-
come the effects of past exclusion of stu-.
dents on the basis of sex, each educa-
tlondl institution to which § 86.16 applies
shall include in its tfansition plan, and
shall implerheny, specific steps designed
‘to encourage dlviduals ‘bf the previ-
ously excluded’sex to a.p;ﬁy for admission ¢
to such institution, Such steps shall in-

‘clude instituting recruitment, programs

which emphasize the institution’s com-.
mitment to enrolling students of the sex

'prevxously excluded, *

(Secs. 901 902, Education Amendments gf
1972, 86 Stat. 373, 374; 20 U.S.C, 1681, 1682)

§ 86.18-86.20 [Reservcd]

* "Suppart C—Discrimination on the Basis

of Sex in Admission and Recruntment
ibited : e

1a) General. No person shall, on the~
basis of sex, be denied admission, or be
subjected to dlscrlminatlon in admission,
by any recipient to which this subpart:
applies, except as. provided in §§ 86. 16

‘and 86.17,-» . -

(b) Specific - prolﬂly:g%ns (1) In de-
termining whether a person satisfles any
poliey or wcriterion. for admiissign, or .in
making any offer of admission, a recip--
ient to Which this Subpart applies shall
not:

(i) Give preference to dne person over

" another on the basis of sek, by ranking

applicants’ separately on such basis or.

- otherwise;

(il) ‘Apply numerlcal llmitatlons upon
t.he number or proportion of persons ot
either séx who may be admitted; o

¢ili) . Otherwise treat one. indlvldual
differently ‘from "another. on.the bdsis

. of sex.

(2 A recglent shall not administer or
operate any test or other criterion for
admission which has a disproportion-
ately adverse effect on persons on the
basis of sex unless the use of .such test
or criterio is shown .to preditt valldly

success in tHe ¢ducation program or ac-
‘tivity in question and alternative: tests -
. or criteria which dé not have such a

disproportionately. ‘adverse effect are
shown-to be unavailable.

(c) Prohibitions relating te marztal or

-parental status. In determining whether

a person satisfies any policy or criterion
for admission, or in making any offer of
admxsslon. a recipient to whlch t.his sub-
part; applies: 'x

* (1) Shall not apdly any rule concern-
ing the actual, or potential. parental,
family, or marital status of & 'student or
appucant whieh _treats persons differ--
ently on the. basis of sex;
- (2 Shall not- dissriminate agalnst or
exehide any person on the: ha.s'ls of°preg-
nancy, childbirth, termitiition }of . preg-

- nancy, or recovery therefrom,. or estab-

Iish or follow gy rule or practice whlch
S0 dlscrimlnates or excludes, T

3 Sha.ll treat dlsa.bllitles rel
pregnancy,
pregnancy, oy recovery therefrom in the
same manner’ and under the sgme poli-"
cies’as any other temporary disa.buity
or physical condition; and_ .

plicant for adndfission, incl
such applicant is “Miss” oy “Mrs.” A re-.
cipient may make pre-a ssion inquiry
as to the sex of an appligant for admis-.
sion, but only if such quiry is wnade
equally of -such applic of both sexes

« and if the results of such inquiry are net '

used in connection with discrimination
prohibited by _this pa. ’ -
(Secs. 901, 802, Educaylon Amendments of
1972, 86 Stat. 373. 374;/20 USC 1681, 1682)

'§,86.22 Preferegc in admxsslon. v

A vecipient to which this subpart ap-
plies shall not give preference to appli-
cants for admlssibn, on the basis of at-
tendafice at’any/educational institution
. or other school/or entity which admits

"

- as -stiidents or predominantly members -

of one sex, if’ the giving of such prefer-

ence has the effect /dt discriminating on

the basis of sex in Vlola.tlon of this sub- :
part. -

'

(Secs’ 901, 902, Educatlon Amendments of’
1972, 86 St;at 3873, 874; 20 U.S. C 1681 1682)

§ 86.23 Recrmtmenl.

- (a). Nondiscri h;ninafory recruztment A
recipient to which this sybpart applies
shall not discriminate on the basis of sex’
in the recruitment and admisgion of stu~
"dents. A recipient may be required to
undertake additional recruitment-efforts
for one séx as remedial action pursuant
to § 86.3(a), and may- choose under=-
take such erforts as amrmatWe action .
pursuant to § 86.3(b). ‘

(b) Recruitment at certain "nstttu-
tzonsq A recipient to which this §ubpart
“applies shall net recruit primarily\or ex- -
clusively - at educational inst?t tions,
_schools or értities which admit\as stu-
"dents only or predominantly hem rs of .
one sex, if such .actions have the effect’
of discriminating on the basls of sex in
violation of this subpart s .
(Secs. 901, 902, Education Amendment .@t
“1972, 86 Stat: 373, 374; 20 U.S.C. 1681,71682)

§§ 86.24-86.30 . [Rcservcd]

. Subpart D—Dlscnmmatlon on ‘the Basis of
Sex in Education  Programs and Actl\n-
" ties Prohlblted ’

§ 86.31 Educahom programs and activi-
. hcs .

(a) General. Exaept as providéd else-
where in this part, no person shall, on -
the basis of 'sex, be excluded from par-"’
-“ticipation in, be denied the benefits of, or
be subjected to discrimination under any
academic, extracurricular, research, oc~
cupational training;“or other educatlon ’
program or activity operated by a recipl-
ent which receives or benefits from Fed-
eral financfal assistance. This subpart
does not apply to actions of a recipient
in connection .with- admiss?on of its stu-
dents to an education program or activity
of (1) @ recipient to which Subpart C

.dogs not apply, or (2) an entity, not a -

childbirth, terminafion of .

/

[
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recipient, to which Subpart C would not

' provided in this subpart, in providing any
- al
re%lplent shall not, on the basis of se

-apply if the entity were a recipient.
{b) Specific prohibitions. Except as.

, benefit, or service to a student, a
X: o
" (1), Treat one person differently from
another in determining -whether such
person satisfies any requirement or con-
dition for the provision of such aid, bene-
fit, or service; : . .
(b) Provide different aid, benefits, or
services or provide aid, benefits, or serv-
ices|in a different manner; “
“(3) Deny any person any such aid,
benefit, or service; S :
~ (4) Subject any person to separate or
different -rules of behavior; sanctiens, or

. other treatment; 1

(5) Discriminate against any person

- in the application of any rules of appear-

-ance;

4 . .
(6) Apply any g;ule" concerning .the

_domicile or residence of a student or ap-

plicant, including eligibility. for in-state
fees and tuition; . L .
(D Ald or perpetuate discrimination

" against any person by providing signifi-

o .ald,
" employees;

Q
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v vantage, or opportunity.

cent assistance to any agency, organiza-
tion, br person whith ‘discriminates-on-
the basis ~of sex in providing any
enefit or Service to-studems or

(8) |Otherwise limit any person in the-
-enjoyment of any right, privilege,. ad-

(¢) Assistance administered by a re-
-cipient educationial institution to study
af a foreign institution. A recipient edu-
‘cational * institution” may’ administer or,
assist in‘the administration of scholar-
‘ships, fellowships, or other awards estab-

.. lished by foreign or domesdic wills, trusts,
. or similar legal instrunients, or by acts

of foreign governments and restricted to
members of one sex, which are designed
‘to provide opportunities to study abroad,
and which are awarded to students. whe
are already matriculating at or who are
graduates of the recipient institution;
Provided, a recipfent edticational insti-

_tution which administers or assists in the

_ administration of Such scholarships, fel-
" lowship, or other awards which are re-

stricted to members of one sex provides,

. or otherwise makes available reasonable

opportunities for similar’ studies for
members -of the other sex. Such oppor-
tunities  may be derived from either

" domestic or foreign sources..

“(d) Programs mot operaled BY«r€-
cipient. (1) This parpgraph applies to
any recipient which requires participa-
tion by any applicant, student, or em-
ployee in any education program or ac-.
tivity not operated wholly by such re-
cipient, or which facilisates, permits, or

* considers such participation as past of or

equivalent to an’education.program or
activity operated by such- recipient, in-
cluding participation in educational con-

. sortia and cooperative employment an

. student-teaching assignments. . . -

¢2) Such recipient; . o
“{) Shall develop and implement a pro-
cedure designed to assure itself that the

© operator or sponsor of such other edu-’

cation programp or activtly takes no ac--
tion affecting any applicant; student, or

employee of such recipient which this
part wo
taking; and . :

- (ii) Shall not facilitate, require, per-

mit, or consider such participation it

such action occurs:-

(5ecs. 901, 902, Education Amendmenks of
1973, 86 Stat, 373, 374; 20 US.C. 1681, 1682)
§ 86.32 Hlousing. o -
' (a) Generally. A retipient shall not, on
the basis of sex, apply different rules or

regulations, imppse different fees or re--

quirements, or offer different services or
benefits related to housing,
.provided in this section {including hous-
ing .provided onky
(b) Housing provided by recipient. (1)
A recipient may provide separate hdus-
ing on the basis of sex. * .
(2) Housing provided by a recipient to
.students of -one s€x, when compared to
that provided to students of the
sex, shall be as a whole:
_(1)" Proportionate :in quantity  to. the
number of students of that sex applying
for such housing; and

the student. - ) :
“¢c) Other housing. (1D A recipient
shall.not, on, the basis.of sex, administer
> different-policjes or prattices conecerning
.occupancy by its studepts of housing
- other than pravided by such recipient.
(2) A recipient which, through solici-
tation, listing, @pproval f housing, or
otherwise. adsists any-agengy, organiza:
tion, or-person in making h using avail-
able to any of its students,\shall take
such reasonable action as may e neces-

sary to assure itself that such housing as .
+_.is provided to students of one sex; when
compared to that provided. to students °

of the other sex, Is as a whole: ()'Pro-
portionate in quantity and (i)  compfi~

rable in quality and cost to the student.

‘A recipient may render such assistances’

to any -agency, organization, or person

_which provides all or part of such hous-

* ing to students only of one sex.

(Secs. 901, 902, 907, Education Amendmeénts
_of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681,
- 1682, 1686) ) : N,

§86.33 Compa_n_xbie facilities.

- . ’

A recipient may provide separate
toilet, locker room, and shower facilities
on.the basis of sex; but such facilitdes
provided for students of one sex hall be
comparable to such facilities prov ded for
students of the-other sex.

{Secs. 901, 902, Education Amehdments of
1972, 86 Stat. 373, 374) e v

§ 8‘6‘34 Access to course off crin‘g‘s‘.

A recipient shall not ' provide any
course or otherwise ‘carry out any of its
,education program or. activity separately
on the basis .of sex, or require or refuse
participation therein by any of its stu-
dents on sguch basis, including health,
phys#kgl education, industrial, business,
vocational, technical, home economics,

- music, and adult education. courses.

(a) With respect to classes and activi-
ties in'physical education at the elemeri-
tary school level, thé recipient shall
comply fully with this section as expedi-

uld prohibit such recipient from

except as

to married stiidents)..

other

. : .
(ii) Comparable in quality and co§e to

"\ (Secs, 90i, 902, Edu

£. #

tiously as possible bu l%no event later

.
% . »
Lo . . »

.
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than one year from the effective date of
this regulation. With respect to physical
education classes and activities at the
secondary and post-secondary levels, the -
recipient shall comply fully withx this
- section as expeditiously as possible bub
i’ no event later than three years from
the effective date of this regulation, .
(b) 'This section does not prohibit
groliping .of students in physical educa-
tion classes- and activities by ability as -
agsessed by objective standards  of in-
dividual performance developed and ap-
plied without regard to sex. " C
(c) This section does not prohibit
.separgtion of students by sex within
.physi¢al education.classes or activities
during participation in wrestling, boxing,
rugby, ice hockey, football, basketball
and other sports the purpose or major
activity of which involves bodily contact.
- &) Where.use of a single standard of
measuring skill or progress in a physical
education class has an adverse effect on
- members of one.sex, the. recipient shall
riate standards which do not

-

use approp
have such effect. . )

(e) Portions.of classes in elementary
and secondary schools which deal exclu-

_sively with-human sexuality may be con-
gimi;ed in separate sessions for boys and
rls. - ) ‘

() Recipients may make requirements
baséd on vocal range or quality which
may, result in.a chorus or-¢horuses of
one or predominantly one sex.”

cation Amendments qf
1972, 86 Stat. 373, 374; 20 U.SC, 1681, 1682)

" §86.35
+ LE.

N

AAccc_:ss 10 schools operated by .
. T .
«A recipient whichis a localledﬁcat;onal-
agency shall not, on the basis of 'sex, ex-
',cl}xde any person from admission to: -
A ¢Ha) Any institution of-vocational edu-
n operated by such recibient; or
') - Any- other school er educational
. unit operated by such recipient, unless
such recipient otherwise makes available"
to such person, pursuant to the same
policies .and- criterja : of -admission,
-courses, services, and-facilities compara-
.ble to each course, service, and facility
offered in or through such schools. . )
{(Sectlons 901, 602, Education Amendments- 5. -
%8;!);72, 86 Stat. 373, 374; 20 U.SC. 1681,'/,/.

<

\

§86.36 Counscling and use of nppraisal . -
. and eounseling materials. - o
{a)” Counseling. A recipient shall'mot - . ™

discriminate against any person on the -
. basis of sex in the counseling or guidance
of ‘studenits or applicants for admission.
(b) Use of appraisal and counseling '
materials. A recipient which uSes testing
or other .materials for appraising or -
counseling students shall not use differ-
ent materials for students on the basis
-of their sex or use materials which permit
or require different.treatment of students " -
-on such basis unless such different mate--
rials cover the same occupations and in- -
terest areas and the use of such different
materials s shown to be essential to
eliminate sex bias. Recipients shall de-
vélop and use internal procedures for-
- .ensuring that such materials do not dis~
_criminate on the basis of sex. Whe"e the

Ed
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use of a counseling test or other instru-
ment results in a substantially dispropor-
tionate number of members of one ‘sex
in any parttcular course of study or clas-
sification, the recipient shall také such
action as is necessary to assu
that such disproportion is not the result
of discriminatjon in the instrument or its
applicatfon. =~ =~ - .. . - s
(c) Disproportionin classes. Where a
reciplent firds that a particular class
contains a substantially disproportionate
number .of individuals of ‘one sex, the
‘reciplent shall take such action as is
necessary to assure itself that such dis-
‘proportion is not the result of discrimi-
nation.on the basis of sex in counseling
or gppraisal materials or by counselors.

§ 86.37 Finaneial assistance. .

 (a)° General. Except as- provided in
paragraphs (b), (¢) and () of this sec-
tion, in providing financial assistance to
any of its students, a reciplent shall not:
(1) On the basis of sex, provide different

-, amount or types of such assistance, limlt

: . eligibility for such assistance which is of -

any particular type or source, apply dif-
_férent criteria, or otherwise discriminate;
(2) through solicitation, listing, ap-
.proval,. provision_of facilities or other
services, assist ' any - foundation, trust,
agency, organization, or person which
provides assistangce to any of such, recipi- -

ent’s students iff a_manner which dis- g

criminates .on the ‘basis of sex;.or )
apply any rule or assist in application of

.-~ any rule concerning. eligipility for such

/o

#

" other forms of firia

‘assistance which treats persons of one
“'sex diffetently from persons of the other
sex with regard to . marital er parental
status. T '
(b)Y Financial aid established by cer-
_tain légal instrumentss (1). & recipient
. may administer or gsslst in the adminis-
/ tration of scholarships, fellowships, or
3&1 assistance estab-
dmestic or_fofelgn

lished pursuant t

" wills, trusts, beguests, -or. similar legal -
" instruments or by acts of a foreign gov-

'

" 'ernment- which requires that awards be

made “ta ‘members of a particular sex

specified therein; Provided, that the

‘overall-effect’ of the award of such sex-
restrieted scholarships, fellawships, and
other forms of financial assistance does

> not discriminate on the basis of sex. '/

-~

s, fzf’-To, ensure * nondiscriminatory
awalde of assistance as required in sub-

. paragraph {b) (1) of this paragraph, re-
cipients shall develop-and use procedures
under which: - A :

. PN

- *() Students.nre selected for awatd of

. . financial assistance on the basis of non-

(

discriminatory ‘criferia and not on'-the
. basis of availability of funds restricted
to members of a particular sex; . "
(iiy An  -appropriate sex-restricted
scholarship, fellowship, or other form of

(b) (2).(1) of this paragraph; and -
. (ili} No student is denied the.award

- for which he‘or she was selected- under

subparagraph (b) (2) i) of this para-
© graph because of the absence of a schol-

- arship, fellowship, or other form of fi-

_available outside e

- cident,
"policy, An _
recipient shall' not discriminate on the

financial assistance is alldcated to each -
student. selected under subparagraph,

nancial assistance desighb.ted for o mem-

‘b?r .of that student’s sex.

(¢) Athletic scholarships. (1) To the’

.extent that a reciplent wwards athletic

scholarships or grants-in-aid, it must
pravide reasonable opportunities’for such

“awards for members of each sex in pro-

portion to the number of students of exch
sex participating in jnterscholastic -or.

"iritefcollegiate athletics. -

(2) Separate athletic scholarshipsvor
grants-iri-nid for members of each sex
may be provided as part of separate ath- -

letic teams for members of each sex'to :

the -extent consistent with this. para-

graph and § 86:41 of this part.

{Secs. 901, 902, Education Amendments of

1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682; .
and Sec.’844, Education Amendments of 1974,
Pub, L. 93—3@0, 88 Stat. 484)

§ 86.38 Emplo
+ dents., ) T
* (a) Assistarfce by ffecipient in making,
loyment. A recip-
ient which, assists any agency, organiza-
tion or persén in making employment
-available do any of its students:

(1) Shall assure itself that such em-
ployment is made available without dis-
crimination on the basis of sex; and

+(2§ Shall-not render such :services to -
any': ggency, organization, or person
‘which discriminates on the basis of sex in
ts employment ‘practices. . .

(%) Employment of students by recipi-.
ents. A recipient which employs any of

en) \ussistance 1o .stu-

_its students shail not do so in-a manner

which violates Subpart E.

{(Secs. 901, 802, Edntion: Amendments of

1972, 86 Stat, 3%, 374; 20 U:S.C. 1681, 1682)

. § 86.39 "Health .and insurance benefits

. und scrvices.. - . L e .
In providing a medical,. hospital, ac-
or life insurance benefit, service, .
or plan to any, of its students, a"

‘basis of sex, br provide sich henefit, serv-
ice, policy, ot plan in & manner which
would violate Subpart E if it were pro- .
vided to-embloyees of the recipient. This
section shall not prohibit a recipient
from providing any benefit or service

. which may be used by a différent pro-
"portion of students of one sex than of

the other, including family planning
services. However, any recipient which
provides fiill coverage health service shall

provide gynecological care. . = -

(Secs. 901, 902, Education -Améndments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) .

- §86.40 Mirilnl or parental status.’

_ (a) Status generally. A recipient shall

iot apply any rule cohcerning a student’s |
" -actual or potential parental, family, or

marital status which treats students dif-.
ferently on the basis-of séx. L

(b) Pregpancy and related conditions.
(1) ‘A recipent ‘'shall riot discriminate

-against any student, of exclude ahy stu--

dent from.its education program or
activity, including -any class or- extra=~
curricular activity, on the basis of such.

- student’s ‘pregnancy, ' childbirth; " false
- pregnancy, termination of pregnancy or.

#

_,.-‘].7—

recovery therefrom; unless the stud@nt
requests volyntarily to participate jn a

separate portion of the program or .

activity of the recipient. o
- (2) A reciplent may require such a
student to obtain the certification of a

physician that the student is physically

and emotionally able tg continue partici-

*pation in the normal education program
or activity so long as such a certification
is required of all students for other phy-
sical or emotional éenditions requiring’
‘the attention of a physician. R

(3) A recipient which operates a por-

tion of its education program or activity
- separately for pregnant students, admit-

tance to which is completely voluntary
on the part of the student as provided

in paragraph (b) (1) of this section shall -
ensure that the instructional program in.

the separate program is-comparable to

that offered to non-pregnant students.. -

(4) " A recipient shall treat. pregnancy,
childbirth, false pregnancy, termination

.of -pregnancy and recovery therefrom in’ -

the ;same ‘manner and under the same
policies as any other temporary disability
with respect to any medical or hospital
benefit, service, plan or- policy  which
such recipient - administers,
offers, or participates in with respect to

students admitted to the recipient's.

educatiorial program or activity.

_ () In the case of a recipient which
does not maintain a leave policy for its
students, or in the case of a“student who
does not ‘otherwise " qualify- for leave
under such a ‘policy, a recipient shall

treat pregnancy, childbirth, false preg-

nancy, termination of pregnancy and re-
covery therefrom as a justification for

“a leave of absence for so long a period of

time as is deemed medigally necessary
by the student’s physicidfi, at the con-

operates, °

clusion of which the.student: shall be -

reinstated to the status which she held
when the leave began, - - ‘

_(Secs. 901, 902, Education Amendments of .

1972, 86 Stef. 373, 874; 20 U.S.C. 1681, 1682)
§ 86.41 " Athletics. ,
(a) General..No.person shall, on the

basis 0f sex, be excluded from participa- '

tion in, be denied the benefits of, be

‘treated diffexently from- another person °
disé¢fiminated against in -
any interscholastic, intercollegiate, club -
or intramural athletics offered by recip- -
ient, and no recipient.shall provide any .

or otherwise

such athletics separately on such. basis.,
(b) Separate teams. Notwithstanding

the requirements of paragraph (a)} of -

this section, a recipient may operate or
sponsor separate teams for mermbers of

each sex where selection for such teams -

is. based upon competitive skill or the
fctivity involved is a contact sport. How-

ever, where a recipient operates or spon- -

sors . team in a particilar. sport for

_members of one sex but operates or spon-
am for members of the-
letic opportunities for ' -

'sors' no sich
othersex, and a

members of that sex have- previously

ibeen limited, members: of the excluded

sex must be gllowed to try-out for the
team offered unless the sport involyed is
& ‘contact sport, For the purposes of this

] : _‘;s‘ . D
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» . .
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parb, contact sports- include boxing,
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wrestling, . rugby,

basketball and other sports the purpose*

_of major activity of which involves
contact. - o
(¢) Equal opportunity. A recipient
which operates or 3ponsors interscholas-
tic, intercollegiate, club or intramural
athletics shall provide equal athletic op-
" portunity for members of both sexes. In-
_ determining whether equal opportunities
" are available the Direcfor will consider,
among other factors: : ¢ S
() Whethet .the selection of sports
and levels of competition effectively -ac-
commodate the interests-and ablities of
members of both sexes; . \ :
(i) The provision of equipmen
supplies; . . -
Lo dib Schedul'fng of games and practice
time; - .
(iw) Travel and per diem allowance; |
(v) .Opportunity to receive coaching’
' and academic tutoring; = o
". (vD) Assignment and compens
-. coaches and tutors;

bodily

t and

.

: atibn ‘of

" 4 . tlce and competitive facilities; .
- -7 (yiii) Provision of medical and train-~
© ing facilities and services; C
“' (ix) “Provision 61 housin
facilities and services;
(%) 'Pt\lblicity.' _
“Unequal | aggregate expenditures for
members gt each sex or unequal expen-

g and vfdi‘nihg .

ditures for male and female teams if &
Teciplent gperates. or sponsors separate
teams will not constitute noncompliance
with. this séction, but the Director may
consjder the failure to provide necessary
funds for teams for ong sex in assessing
equality of opportunity for members of
each sex. ; S : .

“(d). Adjustment period. A recipient

" which opérates or sponsors ifterscholas--

. tic, intercollegiate, club “or* intramural

athletics at the elementary school level
:.'shall. comply fully with this section ‘85
expeditiously as possible but in no event
jater than one year from the effective
. date of this regulation. A recipient which
_opefates or sponsors intgyscholastic, in-

*_tercollegidte, club gr intramural athletics -
‘post-secondary

“at the ‘secondary .or _
schbol level shall comply fully with this
" seetion as expeditiously as possible but in.
. no event later than three years from the
eﬁect{e date of this regulation. - °
(Secs. %01, ‘902, Education Amendments of
- 1972, 86. Stat, 373, 374520 U.S.C. 168}, 1682;
_ and Sec, 844, Education Ainendments
. Pub. L. 93-380, 88 Stat, 484) -~
§86.42 Textbooks ani
. terial, ‘ )
Nothing in this regulation shall bg in-
terpyreted ‘as requiring or prohibiting or.
apridging in any way the use of partic-
ular textbaoks or curricular materials.

curricular { ma:
\ S,

tSecs.\‘QOI.‘ 902, .Education .Amendments.of -

11072, 46 Staf, 373, 374;°20 U.S.C. 1681, 1682)
§ 86.43-86.50 . [Rescrvedl. - .

Subpart E—Discrimination on thie Basis of
.Sex §in Employment. in - Education Pro--
1% and Activities Prohibited -

(a)/ General, (1) No person shall, oni
f sex,be excluded fgom partict-

W\

(vil) Provision of locker rooms, prac- .

‘9: 1974, -

; ' §86.52. Employment criteria. -

©

c .

‘ice hockey, football, pation in, be denied the benefits of, or

-bé subjected to discrimination in employ-

" part-time, under any education program
or activity operated by a reciplent-which
receives or benefits from ¥ederal finan-
cial asSistance. . . . .
*(2)-A recipient shall make all employ-
mefit decisions in any education program
or activity. operated by such recipient
in a nondiscriminatory mannér and shall

not limit, segrégate, or classify applicants *

or employees in any way which could
advexse\ly affect any applican&
ployee’s—<mployment opport i
status because of sex. :

(3) A recipient shall not enter into

ties .or

amy contractual or- other relationship:
 which- directly or indirectly has the effect

of subjecting employees’ or, students to
discrimination prohibited by this. Sub-
part, including ‘relationships with em-
ployment and referral agencies, with la-
bor unions, and with organizations
providing or administering fringe bene-
s of: thi¥rtecipiertt.
t shallinot grant prefer-
ts for employment on

fits to employee
" (4) Arecipien
,-ences to applic

* the basis of attendance at any educa-’

tional institution or entity which. admits

as students only or predominantly mem-.

. bers'of,one sex, if the giving of such’pref-
erences
on the basis of sex in violatfdn' of this
part. I o
(b) Applicaztion. The provisjons of this
subpart apply to: e -
« (1> Recruitnrent, :
process of application for employment;
. (2) Hiring| upgrading, prometion, con-
sideration for and award of tenure, de-
motion, transfer; layoft, termination, ap-
plcation of nepotism policies, right of
return from layoff, and rehiring; -

(3) Rates of pay.or any other form of
compensation, and changes in compen-
sation; ™ . ) o

(4)  Job assienments,. classifications
"and structure, including position descrip-
tions, lines of progres
lists; e
(5) 'The terms of any collective bar-
gaining agreement; S
- (6) Granting and return from.leaves
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of
" pregnancy, leavé- for persons of either

sex to care for children or dependents, or
any other leave;” - ‘

(7). Fringe benefits available by virtue
of employment, whether or not adminis-
tered by the ‘recipient; : B

(8) Selection and financial suppor} for

. training, including apprenticeship, pro-.
and

fessional meetings, conferences,
other related activities, selection for tui-
tion assistance, selection-for sabbaticals

- ‘and leaves of absence tg pursue training;
. ) Employer-sponsored activities, in- .
cluding social or recreational: prqgrams;

-

and : e :
(10) Any other . term, 'condition, -or
privilege of employment.

" (Secs. 901, 902, Education Amendments of,

1972, 86 Stat. 373, 374; 20 T.S.C. 1681, 1682)

A

"'A recipient shall not administer or op*

A2 LI

ment, or recruitment, consideration, or
selection therefor, whether full-time or:

or em-:

has the effect of discriminating

‘advertising} and the -

sion, and seniority

‘aRy-

eerate any test or othelc’qrion for

#E

. ¥ B
) . ;o
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employment opportunity which has a dis~*
proportionately adverse effect on persens
_on the basis of sex unless: .. - -
-(a) Use.of such test or other criterion -
1s'shown to predict validly successful per=-
_formance in the position In question; and.
- (by Alternative tests or criterla for
such . purpese, which do jnot have stich

_disproportionately adverse effect, are
shown to be unavailable. : :

. - .

)

(Secs. 901, 90#, Education Amendments of o

/1972, 86 Stat. 373, 374; 20 U.S.C, 1681, 1682)
§86.53 Rceruitment. . "
—a)- Nondiscriminatory recruitment’
and hiring. A '‘recipient shall not dis-
criminate on the basis of sex in the re-
cruitment and hiring of employees.
Where a recipient has been-found to be
presently -discriminating on the basis of

sex in the recruitment or hiring of em-
ployees, or has been foupd to have in the
past so discriminated, the recipient-shall
recruit inembers of the sex so.discrimi-

nated against so as to overcome the ef-
f(iectsot such past or present discrimina-
tion. : :
(b) Recruitme
shall not recruit primarily or exclusively -

‘at entities which furnish as applicants °

_only .or predominantly members of one
sex if such actions
“criminating on the basis of sex in viola-
tion of this subpart. 3 -
(Secs. 901,902, “Education Amendments of
1972, 86 Stat. 373, 374; 20'U.S.C. 1681, 1682)

'§ 86.54 Compcnsation. e

A recipient shalb not make, or- enforce '
any policy or practice which, on thebasis

of sex: L ) .

(a) Makes.distinctions in rates of pay .
or other compensafion; ‘ : )
(b Results in the payment of wages,to
employees of one sex at a rate less than
that paid to employees of the opposite

sex for equal work on jobs the perform-
ance of which requires equal skill, effort,
and responsibility, and- which. are per-
formed under similar working conglitions. -

(Secs, 901, 902, Education Amendments of

1972; 86 Stat..373, 374; 20 US.C. 1681, 1682)

§:86.5‘5 : FJobl'clagsiﬁc-alio-n and quclﬁre; :
A recipient.shall not: o
(a) Classify a job as'beipg for:males or

for females; -~ . " . # ’
(b) ‘Maintain or establish separate,

ladders, or tenure systems based on sex; .
or.. : o . o
. - (¢) Maintain or establish separate
lineés of -progression, seniority systems;
career .ladders, or tenure. systems for
simjlar jobs, position descriptions, or job
requirements which cla,ssifs’ persons on
the basis, of sex, unless sex Is a bona-fide
occupationdgl qualificatlon for the posi-

; (Secs.- 901, 802, ﬁauca,uqh Amendments of .
*'/1972, 868tat. 373, 374; 20 U.S.C. 1681, 1682)
4§86.56 Fringe benefits. * -
1" (a) “Friige - benefits” defined.- For '
. -purposes’ of this’ part, “fringe benefits”
4 -means: any medical, hospital, accident,
7. life insurance or retirement benefit, serv--
ice, poliey or plan, any profit-sharing or
bonus plan, leaye, and any other benefit

'3

a

75-4

nt patterns. A recipient '

have the effect of dis- %

lihes of progression, seniority lists, career -

tions in question as set forth in §86.51.
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or seﬁﬁce of empl{ ment not subject to

~ the provision of § 4654,

“(b)- Prohsztions A reclplent shall not

(1) Discriminate on the basis of sex
with egard to making fringe benefits
available to ‘employees or make fringe,
Penefits available to spouses, families, or
deperidents of employees differently upon
the basis of the employee’s sex; . .

(2) Administer, operate, offer, or p&r-
ticipate in a fringe benefit plan which

~Hoes not provide eitter for equal periodic.

benefits for members of each sex,.or for
equal conrtibutions to the plan by such -
recipient for: members of each sex; or -

3 Admmiste'p, operate, offer, or par-
ticipate in' a pension or retirement ‘plan
which establishes different optional or
compulsory retirement ages based on sex
or which gtherwisk discriminates in ben--

s.. - efits on the basls of sex.

it

H

(Secs, ‘901, 903, Education Amendments of

1972, 86 Stat. 373, 374;’ 20 USC 1681, 1682) .

§ 86.57 Mnrnal or parental status. '

¢ (a) General. A recipient shall not ap-

ply any policy or take any employment’
action: -
(1) Concerning the potentla.l marltal
arental, or family status of an employee
or applicant for employment which treats
persons différently on the basis of sex; or -
(2) Which'is based upon wﬁethextan

g employee or applicant for employment is

he head of household or principal wage
éarner in such employee” s‘or apphcant S
ﬂamily unit.

(h) Pregnancy “A recipient, shall not
diseriminate against or exclude from em-
sloyment any employee or applicant for

‘employment on the basis of pregnancy,

¢hildbirth, false pregnancy,. termination

.of pregnancy, or recovery tlferefrom

+(c) *Pregnancy as temporaty disabil-'
#ty. A recipient shall -treat pregnancy,’
hildbirth, false pregnancy,, termination -
of pregnancy, and recbvery. therefrom
and any .temporary- disability resulting
therefrom as any” othér temporary dis-

' ability for all job related purposes, in-.
/" cluding colmmencement, duration and ex-

tenslons of leave, payment of disability
come, rual of seniority and.any. .
‘fother benefit or service; and reinstdte-

“inent, and’ under any. fringe benefit"

‘. offered to employees by virtue - of

1
wt
%

)

.St

iy

erpployment

* - (d) Pregnancy leave, In the case of a-

recipient which does not maintain a leave
policy for its.employees, or-in the case
-'of an employee with insufficient leave
accrued -employment time to qualify f(é%
leave under such a policy, a Tecipien
- ghall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy..
arid recovery therefrom as & justification
for a leave of absence without pay for'a
reasonabile period. of time, at the conclu-
sion of which the employée shall be re-
instated to the status whith she held
when the leave began.or to a comparable
position, without decrease in raté¢ of com=
pensation or loss of promotional oppor-
- tunities, or any, other right or privilege |

- of employment.

4
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Aruitoxt provided by Eic:

‘(Beca, 901, 902, Education Amnndmentl ot
19'12 L stat. 873, 374' 20 Usc. 1681, 1682)

[ T N )

-requirenient which imposes prohibitions

§ 86.58 Eﬁ'eel of Stu\c or Iocal law or>
other requirements.\ . -’ \

(a) Prohibitory Fequzre(nents ‘I‘he oh-
ligation to comply with this subpart is
not obviatéd or alleviated by the exist- -
ence of any State or logal law or ther

or; limits upon employment of members-.
of one sex which are not lmp ed up
members of the dther sex.

. (b) -Bepnefits. A reciplent whu}g
vides any compensation, service, or\bene-~-

State or local law or other requirement’
shall provide the same compensat
-service, -or. benefit to .members of the

‘ other sex. ~

(Secs. 901, 902, Education Amendments: o&
‘1972, 86 Stat. 373, 374; 20 USC 1681 1682)

§ 86. 59 Advertising._

A recipient shall not in any n.dverf,lslng -,
related . to employment indicate prefer-
. ence, ‘Umitation, specification, -or .dis- -
crimination based on sex unless sex is a

bona-fide occupational qualification for. -

the partlcular job in question. .

(Secs. 901 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86 60 Pre-employment inquiries.

(a) Marital status. A recipient shall.
not make pre-employment inquiry as to
the marital status of an applicant for:”,
employment, including whether such ap~"
plicant is “Miss or Mrs.,” :

* ¢h) Sez. A recipient’'may make pre-
employment inquiry as to-the sex of an
applicant for employment hut* only if *
such inquiry is ma.de equally of such ap~
plicants of both Sexes a.nd it the results
of such inquiry are not used in connet~
tion with' dlscrlmlnation prohlblted by
this part.: ..

(Secs. 901, 902, Education Amendments of
1972, 86 stat 373 374; 20 US.C. 1681, 1682)

§ 86.61 Sex ns a bonu-ﬁde occupnlmnnl
quahﬁcauon.

A recipitni may take actlon otherwise
prohibited by this subpart provided it is.
~shown that sex is a bona-fide occupa-
tional qualification for that action, such .

“that consideration of sex with regard. t,o‘ J
‘Comparable t-ncﬂfties

such action is essential to successful op-
eration of the employment function con-

cerned A recipient shall. not take action .. i "
»Compensutlon, (84, 87, 92]; 86 54 e -

pursuant to this section which is based
‘upon alleged comparative employment
characteristics or stereotyped character- -
- izations of 'one or the other sex, or upon
‘preference based on sex of the recipient, .

employees, .students, or other ‘bersons, -

but nothing contained in this section”
shall prevent a recipient from consider-
ing an employee’s sex in relation to em-
ployment in a locker, room or toilet fa-
cility used only by members of one sex.
(Secs 901, 802, Educatlon Amendments. of
1972, 86 Stat. 373, 374; 20 U.8.C. 1681, 1682)
§§ 86.62-86.70 [Reserved]
Subpart F—-Procedures [Interim] ~
§:86.71 Interim procedureo. .
For the purposes of implementing this
part during the period between ?s effec-

o . J. s

prd-‘ :

.. R A_]_g_v

tive date and the ﬁnal lssdance by the
Department of a consolidated procedural

regylation appllcable to. title IX and-
‘other civil Fights authorities adminis-

tereq by the Department, the procedural
provisions applicable to title VI of the

‘Civil Rights Act of 1964 are hereby
‘adopted and incorporated herein by
.reference These procedures may be

r@Pat 45 CFR §§ 80-6-—80-11 and 45

art 81. ‘

S‘UBJECT INDEX 'ro Trn.! X PREAMBLE AND
fit to members of one sex pursuant t6a - \

v REcm.AmoN‘

e ..

S

Ac\;ess to Gourse Offeririgs (43, 56, 56, 57,681;
\Acce\.ss w Schools Operated by ‘LEA's, [44],

88,36
Admieslcns, 6, 6 30]; 86. 15 8641
Afirmative and remedial action. {16, 17,
. '24];'86.3(a); (b)Y
Administratively separate umts [30].
ol 86.16\pb) 86.2(0)’ -
Educati nal Institutions, -

-[801, 86.15(4),
$6.2(n),

Genersl, 86.21(a), 86.2(p),” . '
Prohibitions relating to marital and pa-

- rental s j?A:ua' [32, 36]1; c)

. PBrofessional schools, [30], 86.2(In)

Public_. institutions
higher education, 86.15(e .

Recruitment) r34 36]; 86.23
‘Specific proh bitions, 86.21{b)
Tests, [31]; 8 21(b)(g ’ .
Preference in admission, | 5] 86 22 |

. Advertising, 86.60

- firmative Actfons”
Assistance to “outside” d'iscrimlnatory or=
ganizations, [40, 631; 86 31(b) n, (c)
Assurances, [18]; 86.4
Duration "of obligation, 86. 4(b)
Forin, 86.4(c) . .
“adhletics, {69 t0 78]; -86.41
-~ Adjustment period, [78]; 86. 41(d)
Contact sport defined, 86.41(d) .. -
Equsal opportunity, {76, 77]; 86. 41(
Determining factors, be 41((51) 1)
" Equipment, 86.41(c)
Expenditures, 86.41(c)
‘Facllities, 86.41(c) ‘ -
Travel, 88.41(c) L -
Scholarships, |64, 85]; 86. 37(d)

(X)"

General, {69,170, 71,"74, 73, 74, 75]; 86 41(11) ’

Separate teams. [76]; 86. 41(b)

#e

BFOQ, [96]; 85.51 RSP S
oL

Housing, [42,
Other, 86.3

4] 86,32
.36 (h)

Counseling

Digproportionate classes, [45, 59]; 86 30(0)
R L3

. General, [45, 69]; 86.36(s)
Materials, [46, 69]; ae 36(b) ,
Course On'e:lngs ‘ °
“Adjustment period, 165]; 86. 34(a) [ I
QGeneral, [17, 43]; 86.34
Music classes, [43]; 86.34(f)
. Physical education, (43, 66, 58]; .
Sex education, [43, 57]; 86.34(e) L

+ Coverage, [56]; 86.11 t;o '86.17

Exemptions .
Curricular materials, [52] 86. 42(3)

D)

Définitions) [14, 15]; 86.2(s). to (r)
. Deslgnation of responsible employee, [20, 22];
"~ 886 B(a) (b) : )

‘Preumble paugruph -numbers are I

‘ brackets [ ]

of- [undergraduate.

Afirmative Action, see "Reni!dul nnd. A~

av
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. Dissernination of policy,’ [21] 86 9 -

=7 Distribution, 86.8(c) .
o Notification ot policy, [21] 86.9(a)

.. Frntemltlee/SorSrltles
Social, [53, 47,28]; 86.14(a) -
Buslness/proresslonnl

<

1

.

Prererence in Adxplsslons, [3561; 86 22
See also “Remedial and Aﬁlrmutlve Action” .
140 58, 27, 28] = ‘Pregnnncy. Employment i

5, 93, 04]; 86.67
(85,93, 94]; 86.57(b)

. Fublications, 86.9(b) -86.31(b)(T) - General,
. ‘Dress codes 86.31(b) (4) . e s . ’Honor socleties, [40, 63]; 86 31(b) (1) Pregnancy’
- , B , Fringe-benefits, [67, 88, 89]; 86.56, 86.39
- B : . Part-tlme employees, [89] 947; 86.67(c)
Edu ntlon Instltutlons ~G S
ontrolled by rellglwurgnnlzntlons, 86.12 . ol e Students

Appllcntlon, [29, 28]; 86.12(a) -
- Exemption, [26]; 86.12(b) ,
Educntlon Program and Activities ’ .

N :; . - », Benefiting from Federal ﬁnanclnl asslst- » A "
. ance, [10, 11]; 86.11 A .
General, [10, 11; 63]; 86.31(a) . Health an
b ipi nt 1
Prgglmgga?(():) OWmted ¥ reciplent [ ’ - Honor societles, [49, 53]; 86.31(b) (7)

" Specific prohibitions, [38, 39, 40, 63]; 86 31 Housing, 86.32-
b B

Eﬂ'ectlve Date, [3] )
Employee responsible for Tltle IX; Seew“' e5- -

erevnnce Procedure, see. "Deslgnntlop of re~.
sponsible employee", 86.8

[67, 88, 93]; 86.39, 86.56 < - . S

) (&)
| : "

pe:

General, [46, 50]; 86.40(a) and (b) .
. .Preghancy and related: condltlons,
i 8640(b)(1) to (6)
. Class Pnrtlclpntlon, 160, .55 6813 -86. 40(b)

. (1)
‘Insurance- Benefits. and Servlces, - Pkgcnl certlﬁcntlon, [501 86.40(b) (2) ,
al class, {501} 86 40(b) (3) .
Temporary leave, : [50]; 86.40(b) (4), (5)
Gerrerally, [42]; 86 32(b) - ‘r Private Undergraduate Professlonnl ~Schools,
+ - Provided by recipiént, 86. 32(b) )
Other houslng. [54]; 86.32(c) .~

) [30]; 86.15(a) .
- Purpose of Regulation, [13]; 86.1
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Pregnqmcy leave, [85, 93, 94] 86.57(d)

-

. Pregnancy as- tempornry dlsabluty. [85 93,

1601;

e ’ ignation of Responsible Employee" o ) . \ J R
. Employment . BN o - ; ‘

‘Advertising, 86.59 . R " Job Classification and Structure, 86.55 " Real ‘Property, 86. 2(g) PN

- Application; 86.51(b) : S : : ' o ~Recruitment . [
Compensation, [84, 2]; 86.564 SR . L "Employment,
Employment criteria, §6.562 \ : LEA's, [&4],; 86.35 ', Nondiscrimination, [83, 91]; 86. 53(a)
Fringe benefits, (88, 89]786.66 — | . Patterns, 86.53 (b)° -
General, [81, 82, 87]; 86.51 \ ' M Student

~ Job Classification and Structure, 86.55
i Mmtax and Parental tatus?86.57 -
BI(b)y

g57(c)

.- Employment

‘S o\':

N Mnrltal ‘and Pnrentnl Stntus

| Genepal, [85, 93, 94]; 86.57 A »
Pregnancy, [85, 93, 94]; 86 57(b) ot
Pregnancy as a tempomry dlsnblllty, [85

,y‘

(b)

Rellglous Organlzntlons
. -‘Application, [29, 28]; 86.12(a)

“N'.

Nondiscrimination, [34 85]; 86.23(a) S
Recruitment at certaln institutions, 86.23

‘Pregnanc vf:i[ss,‘ 3, 94]; 86. 57(d) 93, 941; 86.57(c) ‘Exemption, [26]; 86. 12(b)
?’;;‘2‘::31‘3 g %3“%"35], . ’ Prégnancy leave, [85, 93 941; 88*57(11) + Remedial and Airmative Actions, [16, 17,
- Sex’os a BFOQ, [96]; & sss 0 General a9} seday 0 ¥ :
i . Student Employment, [66]; 86. 38 ¢ "Pregnan'cy and related condlt'lons [50'1' ' - T k )
L Tenure, 8§.61(b) (2) 86.40(D) (1) (2) (3) (4) (6) *.7¥77"  Scholarships, see -"Fllﬁanclnl Assistance”, -
N Exemptions, [5, 27, 28, 39,20, 63]; 86. 12(‘”’ Glass participation, [50]; 86.40(b) (1). 80.37 :
- 86.13, 8f 114, 86.16(a) | 86. 15("): 86.16 ... - Physlgla.n certification, [60]; 86. 40(b)(2) - Self-evaluation, [16,22]; 86.3(c) (d) __
\J 1. gc; ﬂi_,r# Special cIasses, [50]; 86.40(b) (3) - S“'p;gsa )Propérfy (se¢ Transfer of Pmperty«#
Federnl Flnanclnl istane 86 *—Temporary leave, [50]; 86.40 (b)(4) (5 . ‘- Duratlon of obligation 86. 4(b) ; ;
. Financial Assistan e studente,_ 46, " 60, ﬁ.‘lffembefsmp Practices of Social ffm‘n*.t_les Real Propgrty 86.4(b) (1) &
‘61]; 8637 — - O ey S St and sororities, [27, 28, 53]; 86.14(a) ( g R : S
Z _Athletic Scholnts lpS. [4 64‘65]: 86 37(d) Vo{l;x:t;;yaayog;li“se vlce,o orgp.nlzatlons. . N T .
Foreign ' institu lon . ,-stud at 63]; . c Lo
| Fore gl(u) b | v . [63); " .YMCA, YWCA ana dthers; [27 28, 531, Textggrkgsixéd currlcular mnterlals [52, 79“’
_General, 8637 STl seld(ey : npti tunds, [10,11
> .. Nen-need schql'p ships, [ 2] 86 37(b) . Miltary and Merchant‘Marme Educntlonnl "f;;glsreﬁto?pfgpertgséés . ] -
< Pooling of sex rest ctive, (46, 61, 62];. : Instltutlous [29]; 85 13 : Transition Plans
— . ’ 88.37(b)’ ! . P Content of plnns, 86.17(b) . .
Sex-restrictive jassistance through foreign % """ . Different from Adjustment« perlod [78]; '
or domestic w! ™ 1, 62]; 88.37(b) Pooling, see” “Fingncial Asslstance" '86.37 . 86.41(a) ! .
Forelgn ;Schoiarships; ges | “Financial assist- Pre-employment Inquirles |, ° L i 1 1 “
\ © ance” 86.37 a: ssistance to outslde' - Marital status, [86, 95] 86. 60(5) - Submission of plans; 86. 7(5) ’
dlscrlmlnnto organizations”, 86.31(¢) - “Sex, 86. 60(b) . [FR Doc.75- 14551 Fumﬂ\,:.’i—% 8: 45 \m]
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