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INTRODUCTION

This‘document is intended as a discussion draft leadinq to.
the final formulation of a set of guidelines by the Statc Board
of Education concerning three areas of teachcr negotlations scope’,
good faith bargaining, and prohlbited practices.1 Thus, it has
been prepared in the form of an organized data base which focusecs

on summarizing the present state of the law rather than suggesting

' changes in the law; for the primary purpose of this document

. . . . : . . D e
1s to provide information, not to recommend legislation.< The

ultimate goal of the document, like that of teachers and'boards,
is educational. . /
' /

. The immediate impetus for the development of this document
was a series of meetings coordinated by Mark Shedd, Commissioner

of the State -Department of Education (SDE), for Various‘inter
& 3 ¢

I

ested parties and organizations. The background of legal devel-

opments leading up tofthis undertaking, which includes:two land-
mark cases ih}public sector labor iaw and a teachervnegotiations
statute eufrehtly in its tenth anniversary, make Connectitut

one of the impdrtant states -in this field. A feviow of the. ‘legal
milestones prevides‘a useful pei'spettive4 for this report:'

1951 - Norwalk case? : - establishing inter alia the

permissibility of teacher-
board negotiations®

1962 - Bulletin.857' . T - providing guidelines for teacher-

board8negotiations, including
scope® and good faith9

1

. . L N T N T T U T T T Ty




1965 - Teacher Negotiations ActlO - mandating '"‘good faithr!1
) ' - teacher-board negotiations
- : - with respect to '"salaries
and other conditions of
'employment”lz
1972 - West Hartford casel3 - - 1nterpret1ng the Teacher
; Negotiations Act with respect
to scope, good faith, and
unfair labor practlces14

1975 - Special Act 75-911° - mandating the development of
: o guidelines on scope, good
faith, and unfair _abor
practices for teachér-board
negotiations -

‘Due to the support of Commissioner Shedd and the cooperation
! x . .

of various interested.parties,16 a broad reservoir of knowledge

was tapped for distillation into this document. The specific

sources of study were : 17
- public sector cases and statutesls
- private sector cases under the_N.L.R.A.19

b

- law review articles, books, and published reportsz_0

. . I T

- unpublished memos and minutes of the SDE

- empirical stUdies,21 including ene for this report* 22
4. . . g , K

- individual interviews with attorney advocates 3
Althouth treated separately in the subsequent sections f

 tlhis document, scope, good faith bargaining, and unfair labor

practices are.interdependént, not independent;. areas. an-
example, a refusal to bargain on a subject within the mandatory
scope of-negptiations and a violatinn of good_faith bargaining
can both be treatea as unfair labor practices.24 Moreover,

\
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these concepts'relate not only to each other, but also to

other legal dimensions of teacher-board negotiations. For
exahple,'it'has been arguedithat the scope of negotiations has

a direct'relatiohship to the'size of the bargaining unit and -

has an iﬁverse relationship to the right to strike.2° Pinull?,
specific.standards for scope, good faith, and plohlblted prac-
tices immediately depend upon voluntary tompllanee and ultlmltolv
depend upon effeetlve enforcement. 26 W1th these caveats in
vm1nd the subsequent seetlons of this report have been plcpdred
as the ba51s for gu1de11nes in these three respectlve arecas of

teacher-board negotlatlons w1th1n the present legal framework

in Connecticut.




SCOPE OF NEGOTIATIONSZ’

. ‘ .

Despite the variety of formulations?8 and applications“g'
of scdpe‘in Connectitut-and}othe; jurisdictions, three contex-
tual cues have emerged:

- The ggoﬁe issue is a flexible and evolving area of the
law. : o ‘

- The general test to determine negotiability is a balancing

notion, weighing the employment interests of teachers .

>3

against the management rights of boards.

- The general trend is toward an expanding scope of nego-
tiatidns. 4 , ‘

A review of the statutofy’and_case law in Connecticut set

against the broader context of pubiic and private sector law

reveals several identifiable principles and practices:

1. The scope of negotiations is divided into two areas and
is bounded by a third area:33- B

a) ”mahdatory” area - those subjects which must be
‘ negotiated u%on the request of
‘either party34 .

b) '"permissive" area - those subjects which may be nego-
* tiated only upon the concurrence
of both parties3

c) "illegal" area - those subjects which may not b
negotiated into a contract regardless
of the requests or concurrence o
the parties '

2. The statutory standard for the mandatory area of negotiations
i1s "salaries and other conditions of employment,' not ”sa§§ry
schedules and personnel policies relative to cmployment. "

3. Topics which Fall in the mandatory area of negotiations
include: : :

a) salary

7
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b) fringe benefits
. c) class éize’

d) teacher Ioad

e) grievance procédure539

f) assignment aﬁd compensation for extracurricular activities

g) Dboard prerpgatives40 -'

4. The illegal area delimiting the scope of negotiatidnszconsists )

of proposals or provisions that require some action which is v

unlawful Jr inconsistent with the basic policy of the statutec,?!

including the abdication of any duty exclusively charged to

local boards of education.42 ~ ’

N ) . I

5. The determination of whether a topic fits in the mandatory
area or in the permissible area of negotiations depends upon

whether”the topic is more a matter of '"conditions of
employment' or more a matter of "educational policy.”43

a) The categories of 'conditions of employment" and
"educational policy" are somewhat flexible and over-
lapping notions. :

b) "Educational policy'" consists of the statutory powers
of boards of education, including those matters which
are fundamental to the existence, direction, and oper-
ation of the school system.45 ‘ :

) Prevéiling46 practices of teacher-board negotiations1
provide an additional factor for this determination.’

6. Topics which are statutory powers:of boards of education
" (column I)48ior which are subject to statutory requircments
(column FIY49 incIude:>0

S S | I
a) planning{ maintenange, and g) curriculum>4
operatioﬁ'of'schGO% facili- _ ,
ties and ‘equipment 1 h) 1length of school yearss

b) employment and dismissal i) 1length of school day
of teachers } N 5;
: ' B ; j) teacher dismissal?”’
c) school assignment and ' o L 5
‘transportation of pupils k) teacher evaluation®

1
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I 1T
d) program evaluation ‘ 1) teacher. in-service
‘ training>Y ‘

N e g e ke

e) textbook selecti_on52
S : . m) sick leave60
| . f) disciplinary rules®3 : ‘

. . : ' . n) military leave6l

0) non-teaching duties®®

7. Suqucts bf_fhe prevailing practicelof?negofiations i.ncludc:63
a) length of school year o
b) non-teaching duties | | - . L
.c) lenéth of school*day

, d) teacher evaluation

e) pldnning periods

f) school calendar

g) curriculum development

h) teacher-parent conferences

1) pupil-teacher ratio

i), selection 'of textbooks




- GOOD FAITH BARGAINING64

Good faith bargaining, like most other subjective sténdards
. ' 5 ) Cme 2 g T
in the law,6 is a difficult and elusive concept.66 But like - L
these other standards,.it is an important and inescapable part ot

of the law.

It is admitted~that there are currently Violations and
abuses in this area of tdacher-board negotiations, %’ and it
_is'assumed thét these prbbleﬁs can be significantly reduced
by crystallizing and publicizing guidelines. Like scope, good
faith bargaining is.”an evolving contépt,vnooted'in stdtUté.”68
And likevscope,vgood faitﬁ bargaining may be outlined based on
the experience under'Connecticut's st%tute andtthat of other
jurisdictions which have the same-statutory standard. The.
salieﬁt points éré listed beiowf
1. Good faith bargaining refers to the obligation to participate

actively in deliberations so as to indicate a present intention
to,reach an agreement if pbssible{@g

H

o

a) The parties must negotiate with an open mind. 70

b) The parties must make:a sincere_effort in negotiations
to find a common ground.71 '

c) The parties are not compelled to agree to a proposal.
or to make a concession.72. :

2. Exceptawhére the conduct constitutes a refusal to bargain,
7the test of good faith is the totality of the nartics Sgnduct
throughout the negotiations, not any single act alone.’:

3. Indicia of bad faith, which do not eTJEE:COHStitth vio-
lations of the good faith .standard, but wbich can contribute
to such a finding, include the following:’4 o

10




‘d) The information must‘be'made available promptly

a) failure to make courterproposals’5

'b) insistence on a very broad prerogatives clause’0

'c) attempts, to bypass’7 or undermine78 the teachers'.

”representative , ' S

d) -failure to-designate an agent with sufficient authority

‘e) adoption of an 1nf1ex1b1e take-it-or- leave 1t p051tion

from the .beginning of bargaining

f} attempts_to impose>preconditions on the bargaining
process .

g). adoption of dilatory or evasi?e tactics by one party82

h) 'comm1551on of unfair labor practices83

Intertwined with the good faith requirement, there is a duty
on the part of the employer to supply the teacher represen-
tatives, upon request, with sufficient data to enab%i them
to 'negotiate in an 1nformed and 1ntelligent manner.

a) The reguest may be dra18® but 1t,must,be made in good .
- faith. - - _

b) The information demanded must be' reasonably nececssary
to the performance of ‘the teachers' organization. as
bargaining representative.

c) Financial information must be supplied where the board
' claims inability to pay.

89 and

in a reasonably useful form.

Also intertwined with the good faith requirement, ther “s

a duty on the:paxt of the teachers' organization to represent
eVeryone in the unit.fairly. 91

It is not a Violation of good faith bargaining for the
board to communicate directly vith teachers during nego-
tiations if it does so noncoercively and without bypaeelgg
or denigrating the teachers' bargaining representatlves

The duty to bargain in good faith continues even after the
statutory mediation and arbitrution procedures have been
exhausted. : :

12
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UNFAIR LABOR PRACTICESY4

. The pfovisions’of the'Teachef Negotiations Act relating
to unfair labor practices95 do not conneCt td the body of‘case
law deéveloped under fhe N.L.R.A. and similarly specific publiﬁ
sector state statutes as clearly éndvcompietelyﬁas do the provi-
sions relating to scope and good fai%h bargaining. HoWever,

Connectidutvcourts have already cemented. the connection at least

.with respect to those unfair labor practices categorized as a

-

requai'to;bargain,96 and other practices arguably are also E

prohibited under the Teacher Negotiations Act.97

1. Connecticut‘&ases have held that unilaterai changes imple-

- mented by an employer prior to an impasse concerning-
mandatory subjects of negotiation constitute a per se“refusal
to bargain,?9 except where the employer, after notice and
consultation, institutes an offer that the teacher organi-
zation has rejected.100 :

2. Labor practices found to beé unfair in cases outside

L

Connecticut under this per-gg-refusalito—bargain category
include: °*

a) insistence to the point of'impasse on a permissive
subject of negotiations! :

b) failure to sign a written memorandum of agreement1(

c) insistence on negotiating in writing rather than in
personl03 '

Labor practices found to be unfair in cases outside of

Connecticut which also may aggly under the provisions of
the Teacher Negotiations Actl04 inciude:105

a) prohibition or restriction of organizational solici-

tation on school Eroperty by school employees during
non-working hoursl106 , : '

- -
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- b) action favoring or assisting one of the competing

teacher organizations prior to certificationi07

c)  discrimination in hire,, tenure, or conditions of
employment according to membership or activities
in a teachers' organizationl08 , _ L
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TEACHER-BOARD RELATIONS IN CONNECTICUT: -
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1.

2.

3.

- 4.

5.

6.

APPENDIX. 1109

SUMMARY OF SCOPE OF CONNECTICUT CONTRACTS,

1974-1975110
PAID LEAVE PROVISIONS -
YOS e e e e 46
3 o 4
GRIEVANCE PROCEDURE |
Yes ... e e el reriae e 43
Binding Y 25
- Binding on contract items only 1
Binding if parties agree 1
> Binding if money isn't involved 1
Adv1sory only - _ : 15
No ..o, R R 7
EXTENDED LEAVES OF ABSENCE
D =X P 41
NO i ittt iei ittt et e e 9
‘ ¢
LENGTH OF SCHOOL YEAR ~
Y €S it it i it et e e 38
NO | ittt it inisenenosssasoaanssnas Te e e 12
NON-TEACHING DUTIES
YOS tvvnnneeneesaanotnsotasonanes P ¥/
Board prerogative o 18 o
NO ittt et i i e . 13
TEACHING HOURS
Y5 et ee e e e e 35 L.
Board prerogative : 7 ' '
NO  vvrvnn. e e w... 15
15

.. 92%

86%

82%.

76%

70%




~ 110,

11.

12,

13,

14.

TEACHER EVALUATION
YeS toriiininnnn, A R 33
Board prerogative '
.NO Y AU 17
DUTY-FREE LUNCH PERIODS
Yes ..... ... . pre e 33
No o 17
PLANNING PERIODS
YOS e R 31
No e ... 19
TEACHING LOAD |
YIS e T 30
Board prerogatlve T - :
NO et 200
‘ S )//
BOARD PREROGATIVES =~ .-~ 7
YES viiiivin... T ceee. 26
Spec1f1ed o , 11
Broadly stated . . ' 15
NO ¥ 6 e e 8 B0 0 0 s 8 s 0 e e e . e -_-‘o 3 ; oooooooooo L .. 24
J‘r .' . : ‘
- SCHOOL CALENDAR _
Yes ..., S e oo, 26
- Board prerogative : 13
NO ,0;llo.oooo.o'l,oOo.ooﬂ.l.oo.l ..... R ) 24
CURRICULUM DEVELOPMENT
YeS e e e e .25
No S 25
CLASS SIZE
- Yes - e e e ,.;...;....,...;.... 24
Board prerogatlve ex : 6
NO ooooooooooooooooooo ’.VJ'V,o'o.. ooooo :--- ------- 26

s
4
a

66%.

"62%

52%

489
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15. LONGEVITY PAYMENTS
Yes T
No L R R R IR
16. PROVISION FOR WITHHOLDING INCREMENTS
Yes oo e e ey
No v
17. TEACHER-PARENT CONFERENCES
Yes e e
No LT T
18. PUPIL-TEACHER RATIO
YeS oooooooooooo b;"-ooo'op ooooooooooooooooo
Board prerogatlve - 5
No ... R I
‘19. SEVERANCE PAY PROVISION -
Yes e e e e e e e e e e
Nb ...>,..~ oooooooooooooooooooooooooo tre e
20. SELECTION OF TEXTBOOKS
YES i, e ; .........
Board prerogatlve - 1
No .. .. DI I I I
*21. EXTRA-CURRICULAR ACTIVITIES
Y S i e e
No
22. 'LAYOFF PROCEDURE
Yes - ...... e Xy
- Board - prerogatlve BT 3

No N Rk W I I PO

467

443

365

36%

M)

13
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23. .

24,

25.

26 ..

27

SECRETARIAL AND CLERICAL ASSISTANCE NEGOTIATED

Yes ........ ;.;z;.nf;.ﬁ .......... e . 8
Board prerogative ' 42 :
NO ¢ o a0 0 s 0 s TR e e e e e et e e 4 2
SENIORITY
Y e e e i 6

18

18%-

12%

co
oL

14
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~ APPENDIX 11 .
SUMMARY OF ANALYSES OF STATE STATUTre11]

- SCOPE i v GOOD FAITH UN”AIR.LABURIYR\UllCLS

/ mandatory ' -/ affirmation s protected rights

/ permissive or meet : .
St o . . N e, .
& confer semi-affirmation . : v otimited rrohibitions

N\ bd. prerogatives : \ explanation \ detailced bruhihitiwns

CALASANA X Lo ) e
CALTUCINTA B X . L e
_CONmPeIcu 7 X _ T S
DI LAWARI ! A b A '
S SR 2R S S oL X
_&NQ}L_ﬁhﬂ__m,“,u“~_w_h*_,?ﬂ_.“”w_u_ww.w_,<~__<(__ . o X
Y A 2 ) L
JANDEASE o X X o ) X S
L S N S X

KANSA , /. s

_HAIN 7 X X T

SR X T - ¢ S

MASSACHAES T s ' X_ X \__
X

TMICh Tan T I 2 ; v/
R At ) St S SR
MON A - X A A Y N
T G "‘ . y;
AT S SN B b M
T D R S e R
B A N S T X
Ll DAk X . o] e
O S0OMA / / N
ST v X T
TENNAYIVANIA . X X-_‘Mﬁmw—~_ X .
BHODE TSLAND -/ <
IR s S % S Txl T
CERMCSG - © / b ‘
AN

WALHTNGTON

WISTONSIN

SINNN

|
P
x

@

!

CONNECTICUT! 12
Municipal /. )
CONNECTITCUT ' . ‘ _
State’ . ‘X , , . X o \
/7
/

CONNECTICUT
Priviite

N.L.R.AITS

~ ' ' ’ q
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APPENDIX TIT .~ . | -

FOOTNOTES*

1see note 15 infra for the.specific phraséology used for .

these three .general categories .in the statute which mandated

~the dgvélopment of these guidelines.

2Aithbugh if:is.nop its function in this report, this
informatioﬁ'ﬁhx.also be .useful in considering possible changes
in thcapfesent'statute.

It is alsplrécqgnized that this document is hot én»end;

all. The author only clTaims to have made a good faith effort

‘at what Lebnér@ (1974 at 8 n.2) termed a "Herculean" task.

3The meeting for members of the State Board of Edu€ation,

vmediato}s serving the Board, and representatives of the State

Department of Education was held on October 15, 1974. The

"meeting for aftorney advocates was held on December 17, 1974.

The meetingvfor representatives of various interest groups
(c.g., CAASA, CABE, CSFT, CEA,.ESPAC) was held on March 6,
1975.  Confidential synopses of thesé meetings were providvd’
by the Commissioner for the Erepa}atioh of this repo}t;

4Legal developments on the federal level add another

*The style for these notes is a combination of legal -("White-
book') and.educational (APA) citation systems. Legal stylec predom-
inates due to the nature of the sources. However, an economizing -
feature of APA style has been incorporated for references to .
books, periodical articles, and reports: the use of the author's
surname and the publication date in the footnotes to represent
an entry given in its complete form ‘in the bibliography. This
.modification has been made to .reduce the length of the report
and still provide independently useful appendices .as related
resources. ' : . - . '

See, e.g., note 26 infra: '"ROWE (1967 at 6)" refers to

- page 60 in the bboklet 1isted in the bibliography as H. ROWE,

THE EFFECTS OF THE 1969 AND 1967 PROFESSIONAL EMPLOYEE ACTS ON
SELECTED SCHOOL DISTRICTS IN CONNECTICUT (1967): '
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diméﬁsioh; The two ké} milestonés are the passage of the Nationél'
Labor Reiations,Act in 1935, which mandated collective bargaining
in the general private sector and the aaoption of Bxecutive
Order 10,998 in 1962, which was hailed as the Magna Carta of
labor relations %2 thevféderai public\ie;tor. The-ériginal | ~
legislation of the N.L.R.A. is known as\ the Wagnér Act. 49 |
-_Stat. 449 (1935). Thé most well-known amendments to the N.L.R.A.
;afe the .Taft-Hartley Amendménts‘of 1947vand the Landrum-Griffin
‘Alneridment of 1959.'§61 Stat. 1961 (19047);‘ 73 Stat. 541 |
(1959).. Executive Order 10,998 was superseded‘by Executive
drder“11,491, 3 C.F.R. §86i“(Comp. 1966-705, as amended,
3 C.F.R. 3505 (Supp. 1970). |

In addition to the two landmark Connecficut.cases;
there‘haVE~been other decisions in Connecticut relating to

the three topics of this report. Two lower court decisions

of direct interest-are East Hartford Educ. Ass'n v. East

‘Hartford Bd. of Educ., 30 Conn..Supp. 63, 299 A.2d 554

(Super. Ct, 1972) and New Haven Fed'n of Teachers v. New

Haven Bd. of Educ., No. 132678 (Sﬁper.«Ct; Feb. 12, 1973) .-

Examples of decisions which have only a peripheral relat 1=

ship to the topics of this report are New Haven Fed'n of

Teachers v. New Haven Bd. of Educ.,'27 Conn. Supp. 298, 23

A.2d 333 (Super. Ct. 1967) and Waterbury Teachers' Ass'n V.
City of Waterbury, 164 Conn. 426, 324 A.2d (1973).

‘SNorwalk Teachers Ass‘n v. Board of Educ. of the City :

of Norwalk, 138 Conn. 269, 83 A.2d 482 (1951).




should work together in good faith to reach agreement...

-

6The Norwalk decision adJudlcated ten specific issues
dealing with the 1abor relations of teachers with boards
of educatlon. Id. at 272 n.1.. In response to one of the
.other 1ssues, the Court seemcd to support b1nd1ng arb’tratlon

\of sontract- based grlevances as belng within the scope of

negotlatlons.

If 1t is borne in mind that arbltratton is the
result of mutual agreement, there is no reason -

to deny the power of the defendant to enter
voluntarily- into a centract to arbitrate a ‘spe-
cific dispute....Its power to 'submit to arhitration
' would not extend to questlons of policy..
Id. at 279. ‘gor the subsequent confirmation of the West
Hartford decision, see note 39 infra. |
7CONNECTICUT STATE BOARD OF EDUCATION (1962)
8The formula for stope in Bllletln 85 was "working
relatlons” defined as prlmarlly,lnclud[lng] suqh matters
as personnel policies, salaries and conditions of employment."
. - o : .
Id. at 5.
'9The ”poldty statements“ for Bulletin 85 included the

statement that ”[t]he'boéfd of education and the teachers

| Id. at.6. i : ' -~

10CONN. GEN. STAT. REV. §10-153a to 10-153h (Noncumulative -

3

Supp. L97ij Although a limited version of §10—153a was
passed as PQA;'SQZ in 1961, the basic structure of what is
Ty ! .

known as the Teacher Negotiations Act was enacted as P.A. 298

. in 1965. Amendments were enacted as P.A. 752 (1967), P.A. 811
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(1969), and P.A. 73-391 (1973).
Foryeeriy comments om the Teacher Negotiations Act
- from the teachers' and boards’ points.of view, see Barstow
(1966) and Pope & Vause t1969), respectively.
1”kﬂuch duty [tO'negotiate] shali'include'the‘obli—
gation of such board to meet at reasonable times...and to.

Cenfer in good faith...." 1Id. §10-153a.

1ZId' £10-153d. This formula for the mandatory arca of
5Lope of negadt athns 1$ repeated in two other parts of 310-153d
and also appears in §§10~153a(c) and 10-153g. A more rcstTicte
formula of "salary schedules and personnel policies'" is glvcn
in $10- 153a(g). . éee note 37 and eccompanylng text infra.
13West'Hartford Educ. Ass'h v. DeCourcy, 162 Conn.v566,
295 A.2d 526 (1972). “
Thehdcvelopment ef guidelinee was foreshadowed and
Fucilitated'by'thc"Connecticut Supreme Court's cxpansive
approach in this critical casc.'~The caurt'cxbressly noted
at the conclusion of the case{
‘Because of” the importance of this delon not
only to the parties directly involved, but to
the people of the state of Connectlcut we have
gone heyond the requirements of the spccxf1e
‘questlons asked in order to render dss]stdnce
162 Conn. at 600. .
| 14Thc;hc]dings and‘dictaiof this ‘decision largely ferm

the .basis for the subsequcnt sections of this report The

force of the dlcta as guidelines for futurc conduct is

33




supported by the court's explicit explanation of its intent
. . R . * g

See note 13 supra..

15Thls statutory-mandate was spec1f1ca11y enacted as follqu:

The state board of education shall prepare guide-
lines concerning the definition of .good fa1th
bargaining," "fair labor practices," and "conditions
of employment," as such terms are used in sections
10-153a to 10-153h,.inclusive, of the general
statutes. Such guldellnes shall be submitted

for review to the joint standing committee on e

education of the general assembly on or before \QL ‘

February 15, 1976. // &
16Spec1a1 appreciation is acknowledged for the assis

tance and advice of the follow1ng personc: Professcr
Peter Adomeit, U.Coan_School of Lawj; Dr. Robbins Bar%to&,
CEA; Dr. Joseph Gordon, Mr. Kenneth Lundy,and Attorney
Merle McClung, SDE; and Ms. Carolyn Mitcheil, CABE.

Other organizations who werc informed of the purposes
of this project were CAASA, CSFT, FSPAL and the Joint
Educatlon Committee of the Connectlcut General Assembly

170ne category of material not pr1mar11y app11cab1e

to this report, but worth mentlonlng as a resource to those

‘d1rect1y participating in teacher-board negot1atlons are hand-

books on bargalnlng technlques Sce CONN. PUBLIC EXPEND

TURES COUNCIL (1968) ;. LAW et al. (1966); NATIONAL EDUCATION

ASS'N (1965); and VAUSE (1971).

lSSee e.g., Appendix II - Tabylar: Analyses of State Stav@tes.

19leferences ‘between the pub11c and private sectors
!

of employment have been explored by several sources. See

343 : ,




e.g., Jones (1975 at 89), Pierce (1975 at 33). See
generally WELLINGTON § WINTER (1971) and Bakke (1970)
for their argument that public séctor unions have a

politital advantage. . See generally Pierce (1974) and

Ridgeley (1975) for the pfoposal for redirecting political

preéSure to protect the public interest. |
However, Connecticut courts have tended to rely

heaVily'oﬁ private sector case law, almost to the exclusion

of public sector decisions. See notes 99 and 100 infra.

/

T#e'statutory similarities between the N.L.R.A. and

Connecticut's Teacher Negotiations Act with respect to

/ . : ~ :
the three focii of this document make. private sector
! -

in other jmrisdictions pfovide parametcrs as to the appli-
cétion of privﬁte ;ecfor standards in a more.comparublo
context. _ . “

zogéé‘Appondix IV - Bibliography.

2lsee, e.g., Barstow .(1968); lley et al. (1974); ROWE
(1967). | | '

2§§§ Appendix I - Summary of Scope of Connecticut
Contracts, 1974-75.

23The following attorney advocates kindly consented

to being individually interviewed for the purposes of this

‘report: Attorney Martin Gould (Counsel for CEA), Attorney

Richard Q'Connor, Attorney Russell Post, and Attorney Paul

30

cases at least a useful starting point. Public scctor cases
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Sherbécow (COunéql for CSFT). THe_aﬁthors' appregiation
is also_extended to Judge Robert Satter of the Court of
'Commonlpleas'for‘facilitating the arrangements for- thesc
interviews. |

24§99, grg.,'the.Cohnecticut Supreme Court's treat-

ment of the final two issues in the West Hartford case.

162 Conn. at 592-600. ' s

Seyeral Statu}es CFIorida, Hawaii, Maséachusetts, Minnc-
sdté, Montana, Ne;ada, New Jersey, Oregon, Penhnsylvania, South
Dakota) list ”gdod‘faitH“ not only as the standard for the manda-
tory scope of bargaining, but‘alsd“as a specific unfair labor
" practice. Similarly;‘good faith is applied to scope in the
‘N.L.R,A. within §8 which delineates unfair labor practices.

% :
“>See, e.g., Jones (1975), citing HANSLOW § OBERER (1971)

withvregard'tqfthe relationship be;ween scope and unit dqtor-
mination and DUNLOP § BOK (1970) with regard to the relationship
bétween scope and -the right to strike. The latter argument
waqjadvanced in the Bri¢f of Elihu Berman us Amicusﬁéﬁriuc

at o, West. Hartf{ord Educ. Ass'n v. DeCourcy, 162 Conn. 566
(1972).

<

The absence of a right to strike arguably may
lend itselfl ndt.only to an expanded.sﬁope'but also to a
higher standard of good féith. | |
| ZZBarstow (1968) and ROWE (1967 at 6) found that the

extent of volurtary compliance with the guidclines of

36




Bulletin 85 was notably limited.
Under existing‘law, the ultimate source of enforce—

ment ie the judiciary. .It has been argued that the courts
haye not only the final but alse the primary authority for
enforcement under existing legielation._ Brief of W. Garv _ .
.Vause as Amicus Curiae.at 3, West Hartford Educ. Asa n.v.
-DeCourcy; 162 Conn. 566 (1972). Alternatively,'it has

been argued that the SDE has primary enforeement power

under ex1st1ng 1eg151at10n Leonard (19749 at 4‘20'

| In *erms of new leglslatlon, the candldates for

primary enforcement power include not only etistingFadmini4
strative agenciee (e.g. SDE or State Board of Iabor Relatlons)
but also varlouq possible_agencies (Public Employment Relations
_Board, Municipal Employees Relations Board, Educationdl Hmployoos:
Relations Board). See Appendix II - Tabular Analyses of

State Statutes. There is no clear concensus within as well

as among‘the various interest grOUpe. Post (197Zj predictcd

that a EaB will be establlshed during this dceado to

pollce teacher-board negotlatlons Hey-et al. (1974 utv18)
reported w1desprcad 5upport on the: management side for t! |
crecation of an EERB. | |

The related problem is .that of the remedles available
to whatever agency 1is entrusted w1th the respon51b111t10s |
of investigating, hecaring, and dcc1d1nghlssues in thesec

three areas. The N.L.R.B. can issue various orders (e.g.,

27




cease and desist order, status quo ante order) and can grant’

various forms of related relief (e.g. reinstatement with o.-

without back pay) dependent upon Jud1c1a1 enforcement and review.

The remedies muse be remedial, not punitive. Howevcr, even
given this w1de range of possible remedies, the N.IL.R.B. has

had difficulty in achieving\effective enforcement in the good ’

faith area. See, e.g., Industrial Union of Engineers Voo NOLURUB,

(Tiidee'Product§), 426 F.2d41243 (D.C. Cir.), cert. denied, 400 -

U.S. 950 (1970), remanded, 194 N.L.R.B. 1234 (1972). See

- generally THE DEVELOPING LABOR LAW (1971) at 841-72. The limits
of remedial power are often narrower for state PERB S. §gg,

‘e.g., Note, Good Faith (1973) at 665.

i

27The 1eg1s1at1ve mandate for these gu1de11nes referred

to "conditions of employment " See note 15'supra. The more
genelal term "scope" is used in this report to provido'a

more complete perspective. However, in conformance witn
" the lEQislative dircctive the focUe within the ”mdndltody_
area"'" of scope (see note 38 and ateompanylng text infra) is

on tondltlonb‘of employment, not sulnrlee. 'i ,
38§ee Appendix IT - Tabular Analyscs of State Statutes. The

Weét‘Hartford court used the formulations in two other sta. . stat-

utes as points o,-perspectlve for lnterpretlng Connectlcut'g statu—
o tory standard. 102 Conn. at 581.  See also James (1975) at 94-7.
| 29The variation in applications are highlighted in Depart-

. ment of Educ. (Hawaii), Hawaii Public Employment Relations Bd.

Decision No. 26 (1973), excerpted in SMITH, EDWARDS &g CLARK
(1074) at 446-52. In this dec151on.the Hawaii PERB roafflrmed

-

38
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its previous position that average class size.was_negotiablg,
but held that naximum class size was not negoti&ble

 307he typlcal statutory formula for scbpe does not contain
a "simple 11tmus test" for determlnlng negotlablllty THE
DEVELOPING LABOR LAW (1971) at 380. Referring to.the statutory

formula in Connectlcut's statute, the West Hartford court said:

"The use of the phrase 'conditions' of employment reflects a
'Judgment that’the scope of negotiations should be relatively
oroad but suff1c1ent1y flexible to accommodate the changlng
needs of “the partles " 165 Conn. at 581-82. Sec also WOLLETT
§ CHANIN (1970) at 638, o . s
31Pennsylvania_Labor Relations Bd.v. State College Area |
School Dist., GERR No. 603, E-1 (1975),.excerpted in SMITH,
EDWARDS, & CLARK (1975 supp. ) at 37-47; Aberdcen Educ. Ass'n v.

Board of Educ ) 85 L. R.R.M. 2801 (S.D. 1974); Clark County School
Dist. v. Leccal Government Employee Management Relations Bd.,

530 P.2d 114 (Nev. 1974); bepartmént of Bduc. (Héwaii),’Decision
| No. 26 (Hawaii P.E.R.B.>1973); g}cergted iﬁ SMITH; EDWARDS, £
CLARK (1974) af'446-52; National Educ. Ass'n of Shawhoc Mission,
Tnc. u. Bd of Educ. of Shawnee MiésionfUnified School Di No.
512, lefgan. 7415 512 P.Zd'426 (1973);‘Dunellen Bd. ot Iiduc.

v. Dunellen Educ. Ass'n, 64 N.J. 17, 311 A.ZH,757 (1973);
Westwood Community Schools, Lab Op. 313'(Mich-hE R.C. 1972)
r”balanc1ng approach to bargalnlng”), excerpted in SMITH
EDWARDS, § CLARK (1974) at 397-404. ’

[

. : &\
. : W
The use of such a case—by-casewbalanC1ng approach often

39
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involves the developmenf of qualifying "swing" terms. Seg,
M . /

e.g., the tests of a "sigpificant" effect in Clark City, a

|

"substantial' interfererce“*n Hawaii, an "intimate and direct"

relationship in Dunellen, and a "material" effect in the

(March 21, 1972). See also mandatory scopc section of Montana
‘Statuté‘excerpted in Appendix II.
The henefit of Jocal accommodation provided by’ this ad

-hoc approach is pointdd cut by ROWE (1967 at 15), although

4
1
1
, |
Aberdeen case and in S. Dakota Attorney General Opinion No. 72-10 l
]
CABE did not completely support his views. This argumeht was

subsequently advanced in th Brief for Elihu Berman as Amicus -
Curiae at 7, West HaftfordvEdﬁc. Ass'n v. DeCourcy, 162
Conn. 566. : | |

32§§§, e.g., the annectiﬁut Supreme Court's‘interpretation
of the scope provision of fhé Teacher Negotiations Act:

The intended breadth of negotiability is

evidenced by the experience under the

National Labor Relations Act....These

cases indicate that the National Labor

Relations Board and the courts have

consistently expanded the number of

items which fall within the penumbra >
of the phrase "other conditions of
employment."

162 Conn. at 582. See also Jones (1975) at 1009:

Evidence from a variety of jurisdictions,

in research fromsa number of different

sources, all point in the same direction.

Statutory limitations notwithstanding,

public sector unions are pushing for and

obtaining an expanded scope of bargaining. L.

o

See aiso note 110 infra.

33162 Conn. at 576-77, citing N.L.R.B. v. Wooster
40




Division, Borg-Warner Corp., 356 U.S. 342 (1958).

. -The Borg-Warner categorizatioﬁ is only a first step in

the determination'of negotiability. See, e.g., Westwood Commun-
ity Schoele, Lab. Op; 313 (Mich. E.R.B. 1972) See ‘also note 43
infra. Morecover, it should be realized that therc are often
51gn1f1cant dlifexentes between the actual and formal scope of
negotlatlons. See Pierce (1975) at 17; Jones (1975) at 04
_citing Edwards; and1at 101 citing Gerhart. The ultlmato lover
in the mandatotry and permissive areas would epbear to be Bargainihg
power;, not theoretic abstractions :§ge, e. 5 , Wollett (1971) ~
34Sub1ects whlch fit in thlS area may be- 1n51sted upon
to the pornt of 1mpasse without breaehing good faith and fair
labor Erabtice stendards. N.L.R.B. v._Weoster Diviéiqn,
- Borg-Warner Corp., 356 U.S. 342, 349 (1958). Thjs practice .
is termed~”herd” bargaiﬁing,f - : G o
‘~>353ﬁbjects which fit in,this area‘maybbe proposed bﬁt_
may not be ineisted upon“as a condition to ah agreement. lé.
Thus, the parties may only bargaln "soft! with respect to a
permissive subject. o
The strategy'of providing an 1ntermed1ate, buffer .ne
is. also reflected in the AASA's recommendatlon for an area of
adv1sory consultation {(WOLLETT § CHANIN, 1970 at 6: 41) Post's
(1973 at 21) proposal for a 301nt advisory commlttee Stlmbert S,
(1975 at 26) suggestlons for. problem solving procedures and
the '"'meet and confer" prov151ons of various state statutes

(Appendix IT).
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36Such subJects also .cannot be insisted upon. by either

o ' party 356 U.S. at 360 (Harlan, d,, concurrlng), Meat Cutters

-Union (Great Atlantic & Pac. Tea Co.),
1061 (1949). o o N

el

81 N.L.R.B. 1052,

37162 Conn. -at 577-78. This %tatutory standard has becn

L1a951f1ed as be1ng in an 1ntermed1ate p051t10n with regard to

. dts breadth id. ‘at 581; WOLLETT & CHANIN (1970) at 6:38.

However? the great variatlon.among‘the Scope provisions of the .

Vermont state statutes makes such classification difficult.
See Appendix 17. .

38162 Conn. at 576-88 The court spec1t1ca11y held that

P

“the following items are not mandatory subJects of negotlatlon

length of school day, school calendar, and the determlnatlon

- of whether there shall be- extracurrlcular act1v1t1es and

what such activities shall be.

39[ﬂ]he board cannot delegate to an arbitrator its
: statutory authoxity as to matters of policy nor can
it agree to binding arbitration of matters. concernlnq
which a statutory -duty rests_on the board alone.
Within- these. 11m1tatlons>b1nd1ng arbitration of -
grievances ‘within the terms and conditions of
... an existing group cecntract is...a mandatory
' subject of negotlatlon between the parties.

162 Conn. at 589

VLo

d 40162 conn. at 590 91, citiny N.L.R.B. v. American National
A ' . '
Insurance Co., 345 U S. 395 (1952).

41THE DEVELOPING LABOR LAW, 1973 at 388, ‘Morris admitted

that ”there are not many dec151ons to prec1qe1y show What

A

- foconstltute 111ega1 subjects of bargalnlng " Id Iat ¢35 Some R bwffyf

of the’ examples he glves from the private sector are a provision




for a closed shop, a contract clause that is inconsistept” -
~with a union's duty of fair representation, and;g/ﬁ§;;;f;1
_ -

[~]

that discriminates among employees on the bdsis of race.

1d. at 435-36.

!

,‘42n[T]he board, in jg/;gﬁtracfing, may not abdicate

-any;du£YfWhith?§h§ law-has charged that the board and bqard'

falOné‘shall perform."" 162 Conﬁ. at 577. See also note 39

éupra; ‘
43see note 31.supra and note 44 infra. A "back-up"

test, when the balancing approach breaks down, is the impa&t

analysis developed in Fibreboard Paper Products Cprp. V.

N.L.R.B. 379 U.S. 203 (1964). This test was used to determine

thestatus of extracurricular activities in the West Hértford»

case, 162 Conn. at 583, 586—ﬁ7. 'See also West Irondequoit
Bd. of Educ., 4 P.E.RB. 93070, 3089 (N.Y. P.E.R.B. 1971),
aff'd, 346 N.Y. S.2d 418 (N.Y. Sup. Ct., App. Div. 1973).

T 44The Connecticut Supreme Court's specific statements
> _— .

in this fegard were as follows:

The problem would bé simplified greatly if the
phrase "conditions of -employment" and its pur-

- ported antithesis, educational policy, denoted
two definite and distinct areas. Unfortunately,

. this "is not the case. Many educational policy
decisions make an impact on a teacher's condi-
tions of employment and the~converse is equally
true. There is no unwavering line separating the
two categories. .

162 Cpnn" at 581.




See also the court's view of the statutory interplay

between the boards' duties'under §§10—220,~10-221 (note 48
igﬁig) and fhe’boards' duties underéélQ-lSSa through.10;153h1-
revealing the further erosion of the sovereignty doctrinc §
beyond that of the Norwalk case:

We must consider also the policies underlying

the Teacher Negotiation Act. The Act divests
boards of education of some of the ‘discretion
which they otherwise could exercise under the
provisions of '§310-220 and .10-221,. since it
imposes on the board the duty to negotiate cer-
‘tain matters with the representatives of teachers.

Id. at 584. 3

The eyidence of the extent of the impact of the widoning ~\\
scope of negotidtions on the boards'.power to set eddcatidnal
Policy is inconclusive, but sécms to indic;te that it ié-not

as great as might be assumed. See PERRY § WILDMAN (1970) at

168-69; Jones (1975) at 1009.
45 '

The West Hartfprd court analogizéd educational pblicy
.to'the private séctor notion of “munagerial'décisio@s which

lie at the core df‘entfeprcneurial control”'and toithc-puhliC"
sector formula of Exgtutive Order 10988: ‘'such areas of ~
discretion énd policy as_the mission of the agency, its

budget, its dfganization and the ;ssignmcnt of its pcfsonnoli
or the technology of perfo?ming ifsbwork.ﬁ 162'Coqg. at 583.

" The court th@rqby arrived at the-conclusion‘that:
[Educational policy]ris~the'sum total of the

powers conferred by $¢10-220 and 10-221. But

like its counterpart "conditions of employment,'
it requires interpretation. Suffice it to say that,
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~at the very least, matters of educational
poligy are those which are fundamental to °

the existence, direction and operation of
the entcrprise. '

- 46

\ The West Haftford court's use cof the‘terms "history

and custom of the 1ndustry” would seem to rtqulre the o]amont
of per51stcnce in addition to prevalence Lé' at 5841.

However, prevalence is apparently sufficient,'for the court

uscd the data from the negotiated provisions in tecacher - o

- board contracts for the pre%%ous year to apply this factor

in its determination. Id. at 586.

It is~alsb impoftant to note that the court did not

-

‘use a hlgh cut-off point to determlne prevailing practices

<

_based on ‘the data from teacher board contracts. Romlndcd

in the erefS for plalnthf that not all negotlated prov1blons

"reach contractual form,vthe~court accepted data which consti-

tuted less than a fifty per cent standard. -For example, the
ﬁumbcr of contractual provisiohs for tcacher load (n=41)

represented 43 per cent of the cortracts and only 24 per

cent of the dlstrlctq for that year. Id.

4 The court cit&d the following language from the pfivgte

scctor decision of Fibreboard Paper Products Corp. v. N.L.R.B.,
379 U.S. 203 (1964), to explain the reasons for including
this. factor as relevant though not conclusive to its detcr-

mination:

45




Industrial experience is not only reflective L 1
‘of the interest of lahor and management. in

the subject matter but it is also indicative -
of the amenability of such subjects to the
collective bargaining process.

Id. .at 584. Cf. Westwood}Communify School%, Lab. Op. 313
(Mich.!E.R;C.‘1972).
“8Items rav through "c" are based on $220. Duties of

Boards of education shall maintain in their
several towns good public elementary and
secondary schools, ;implement the educational _
interests of the state as defined in section 10-4a
~and provide such other educational activities
as in their judgment will'best serve the
interests of the town; provided any board of «
education may secure such opportunities in - "
. another town in accordance with provisions
of the géneral statutes and shall give all
the.children of the town as nearly equal
. advantages as may be practicable; shall have
» charge of the schools of their respective
~towns; shall make a continuing study of the
need for school facilities and of a_long-term -
school building program and from time to time
make recommendations based on such study to
the town;. shall have the care, ‘maintenance
i and operation of buildings, lands, apparatus
and other property used for school purposes; -
shall determine the number,  age and qualifi-
cations of the pupils to be admitted into -
each school; shall employ and dismiss the
teachers of the schools of such towns subject
to the provisions of sections 10-151 and 10-158a;
shall designate the schools which shall be
attended by the various children within their _
"several towns; shall make such provisions as will
enable each child of school age, residing in the-
town, who is of suitablé mental and physical
condition, to attend some, public day school for
the period required by law and provide for the
transportation of children wherever transpor-
tation is reasonable dnd desirable, and for

*©.
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- such purpose may make- contracts covering periods
of not more than five years; may arrange with
the board of education of an adjacent town.for
-the ‘instruction therein of such children as can
-attend school in such adjacent town more conve-

- niently; shall -cause,each child between the ages
of seven and sixteen-living in the town to attend

school 'in accordance with the provisions of ~

section 10-184, and shall perform all acts required
of them-by the town or necessary to. carry into
effect the powers and duties imposed upon them

by - law. . ‘ . -

Items ”dn;throﬁgh e are based on §221. Boards Qﬁ

"education to prescribe rules.

Boards of education shall prescribe rules for o
the management, studies, classification and .
discipline of the public schools and, subject

to the control of the state board of education,

. the textbooks to be used; shall make rules for

s the arrangement, use and safe-keeping, within
their respective jurisdictions, of the school
libraries and approve the books selected therefor,
and shall approve plans for schoolhouses and
superintend any high or graded school in the
manner specified in this title. . . a

—

, 49Most of theée'réauirements are.in the nébure df-sfgtu-
torily'p}escribéd hiniha; | |
Oggg.glig‘§10r151a (access to pérsonnel fi1Q§),'§IO—1F2
- (sex discrimination in teachef salaries), §10;153 (hirihgn
discriminatioﬁ'baéed on marital‘statﬁé), 8810-2%5 and lO-??ﬁa
(indemnification,of teachersjt | . i
"lsee also $10-239 (use of school Facilities for other

L

purposes).

¥

52g¢¢ also 812-228 (textbook purchase) andﬁ§10-229

(change. of textbooks).




531t is notialtogether Clear what is ‘exactly intended
by ”dlsc1p11ne" in the public schools as used in §221 (note
48 _EEEE)’ but it likely at 1cast.encompassesfpupil_disciplino.
§ee{§1§9 310—233,(suspension ef pupils)(and 810-234 (expulsioh

of pupils).
54;

510-15 (correspondlng generally to courscs in an]1Sh,

Math, Soc1al Studies, Health and Phy51ca1 Education). 1 *';
SSrlO 15 (at least 180 days). |

56‘?10 16 (generally at 1ea<t 4!; hours above kgn.).

57410-151. See generally Zirkel (1976).

58§10ﬁ151b (according to guidelines by SBE and "such
other gu1dcllnes as may be established by mutual agre eement

between the...board.. and the teachers rep resentative chosen

pursuant to section 10-153b").

59&10 220a {drug education).

60,10 156 (at least 15 days per year).

61910 156¢ (up to 30 days pe~ )edr) and $10-156d (rcemploy-
ﬁent rlghts) ‘

62@10-156&1 (guafunteed duty-frec lunch period).
63§gg Appendix I - Summary of Scope of Conneetfcut C. .racts.
640ne caveat must be made clear at the- outsct. The good
faith requirement is outlined in this section in terms of both
parties. However it shduld.be noted that the Teacher'Ncgo~

tiations Act, in contrast to the N.L.R. A , explicitly imposcs

thls duty only on the board. ¢10-1%3d. The N.L.R.A. defines

!
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the duty as a "mutual obligation of the employer and the

representative of‘the emplovees." 38(d). The West Hartflor.

court found such a difference to be significant in its analysis
of the negotiasility of time-based subjécts,' However, it
would be another case of "exalting form over substance' (sece
note.93 infra) to require good faith on Bnly one side of the
bargaining table. The 1angu;ge.in 3153d that '"such obligation
shall not compel eithér party" supports.this view. §éginote
72 infra.
| For a'correspon&ing caveat with respect to unfair
labor practices, see note 94 infra: In contrast, the duty
to negotiate with respect to salaries and conditions of
employment is-expressiy impoéed on‘béth the board and the
teacﬁers"représentative.\ §10-153&. ‘

65§.g., thex”reasonable man' standard in iort iﬁw and

mens rea in. criminal law.

The analogy was explicitly employed in Times Publishing
Co., 72 N.L.R.B. 676, 682-83 (1947), where the N,L.R.B. applied
the "clean hands" doctrine as follows: |

The test of good faith is not a rigid but a N
fluctuating one, and "is dependent in part on

how a reasonable man might be expected to react

to the bargaining attitude}displayed by those

across the table. ‘ . I

CIn THE DEVELOPING LABOR LAW (1971) at 271, Morris con-

cluded that the definition of good faith bargaining is 'not readily
identifiable, although hundreds of cases and exhaustive commen-

taries have undertaken the task."

N
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See also Cooper (1966) at 653:

If one were to select the single area of our - :
national labor law which has posed the greatest
~difficulties for the National Labor Relations
Board, that area would be encompassed within
the phrase "the duty to bargain in good faith."

67Lundy (1974); McClung (1975).
68yp DEVELOPING, LABOR LAw,(i971) at 272.

09162 Conn. at 589-90, citing N.L.R.B. v, Montgomer Ward
&'Co., 133 F.24d 676; 686 (9th Cir. 1943); See N.L.R.B. v.
Highland Park Mfg., 110 F.2d 632, 637 (4th Cir. 1940):

{M]ere diséussion with representatives of
employees, with a fixed resolve on the part
of the employer not to reach an agreement
with them, even as to matters to which there
is no Qisagreement, does not satisfy its
provisions. v
Sec also N.L.R.B. v. George P. Pilling § Son Co., 119 I, 2d
32 (3rd Cir. 1941); N.L.R.B. v. Reed & Prince Mfg. Co.,
118 F.2d 874 (lst Ciz. 1941).
70162 Conn. at 590;"N.L;R.B. v. Montgomery Ward ﬁ Co.,
133 F.2d 676, 686 (9th Cir. 1943). | |
711§. ”Surface,bargaining,” or merely going through '
the motioﬁs; is a violation of the good faithvstandérd.
THE DEVELOPING LABOR LAW (1971) at 287. _

72ZCONN. GEN. STAT. REV. 310-153d: [s]uch obligation

shall not compel either party to agrce to a propdsal or require.

the making of a cQgcession.” But sce THE DEVELOPING LABOR LAW

(1973) at 79: [Tlhe refusal to make concessions,. or the
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making of only nominal concessions; nonetheless is regarded

as indicative of an intent not to reach an agreement."

73£§. at 591-92, citing N.L.R.B. v. Alva Allen Industries,”™
Tnc., 369 F.2d 310, 322 (8th Cir. 1966): New Canaan v.
Connecticut State Board of Labof Relations, 160 Conn. 285,
293, 278 A.éd,761 (1971). See also N.L.R.B. v. Stevenson
Brick & Block Co., 393 F.2d 234 (4th Cir. 1968); N.L.R:B. v.
Mrs. Fay's Pies, 341 F.2d 489 (9th Cir. 1965). |

The "totality of conduct" doctrine originally stcmmed

from N.L.R.B. v. Virginia Elec. § Power Co., 314 U.S. 469
(1941). | |
7ﬁAny of these factors, standing alone, is usually insuf-
ficient but their.persuasivencss grows as the number of i#sﬁes.
incréases. Cox (1958) at 1421. | < /
For what WOLLETT & CHANIN (1972 at 6:25 et scq.)
refecrred to as a ”catalogﬁe” of éxamplcs of bad faith indicia,

sce North Dearborn Heights School Dist. and Local 1439, North

Dearborn Heights Fed'n of Teachers,'[1965—66] Lab. Op. 134 (Mich.

L.MZB. 1966).

75[ﬁ]he failure to make counterproposals is not a
per se violation of the act, but must be tested
-against the” usual standard of" good faith. N.L.R.B.
v. Arkansas Rice Growers Ass'n, 400 F.2d 565, 571
(8th Cir.)....The board of cducation docs not y
violate its duty to negotiate by rcfusing to make
counterproposals on the mandatory subjects...as
long as it is negotiating in good faith. ‘

162 Conn. at 590.
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In more recent cases under the N.L.R.A., the standard

- with respect to such conduct appears to be gctting.strictcrn
See, e.g., Longhorn Machine Works, 205 N.L.R.B. No. 119 (1973) .
Big Three Industrieé, Inc., 61 N.L.R.B. No. 105 (1973).

76162 Conn at 591, citing Stuart Radiator Core Mfg.‘Co.,
— 173 N.L.R:B. No. 27 (1968); I.T.T. Corporation, Hen;e Valve
| Service Division, 166 NiLﬂR,B. No. 65 (19673;'East Texas Steel
Castings, 154 N.L,R.B; No.. 94 (1965);- "M" System Inc., 129
N.L.R.B. No.'64 (1960); Dixie Corp., 105 N L.R.B. No 49 (1953).
‘But see text accompanylng notc 40 EHEEE
77162 Conn at 592-93, c1t1ng Medo Pnnto Supply Corp. v.
N.L.R.B., 321 U.S. 678 (1944); N.L.R.B. v. Katz, 369 U.S. 7306
'(1962); N.L.R.B. v. U.S. Sonics Corp., 312 F.2d 610 (lgt Cir.
1963). See also The Gershenlager Co., 202 N.L.R.B. No. 40
(1973); Channcl_Master'Corp., 162,N.L.R;B. 632'(1§67); General
Electricy 150 N.L.R.B. 192 (1964); Wings § Wheels, Inc., N
159 N.L.R.B. 578 (1962). |
78

162 Conn. at 593, Citing Flambeau PLusticS Corp. v.
.. N.L.R.B., 401 F.2d 128 (7th Cir. 1968); cert. denicd, 393

(1.8, 1019 (1969). See also Solo Cup Co. 332 [.2d 447 (d4t..
Cir. 1964); C. § C. Plywood Corp., 163 N.L.R.B. 1022 (1967);
Tlowers Baking Co., 161 N.L.R.B. 1429 (1966).

79B111ups Westérn Petroleum Co., 169 N.L.R.B. No. 147 J

(1968); Bonham Lotton Mills, 121 N. L R B 1235 (195&), enforced,

289 T.2d 905 (Sth Cir.-1961). Q£._Loronct Casuals, Inc., L07

1
)




'N,L.R.B, No. 24 (1973) ('the duty to barga'n n good faith

is not fulfllled by sendlng in unlnformed messgnger to nego-
( tiations, wh11e those with knowledge\\h de '51ona1 authority

absent'themse}ves from discussions"). »
80N.L.R.B. v. General Electric Co., 418 F.2d 736 (2d
Cir. 1969), 'cert. denied, 397 U.S. 965 (1970). CE. A, H.

Belo Corp., 170 N.L.R.B. No. 175 (1968); Duro Fittings Co

121 N.L.R.B. 377 (1958)." <

L

However, the weight of \this action'11one shou'd not
be 0verestimated In the Gene al Electric: case, tlic employer

had comblned its take-it- or- 1%5ve it approach w1th a massive
pub11c1ty campaign of employec

persuasien. Similar but not

qulte ‘as qevere conduct surv1ved the good faith test in

su baequent cases.' §gch.S.'Gypsum Co. v. N.L.R.B., 484 FZqu

108 (8th Cir. 1973); Oncita Knitting Mills,ﬁInc;, 205

NIL.R.B. No. 76°(1973). | |
81Fifzgerald Mills Corp., 313 F.2d 260 (2d gir.'19635,

cert. denied, 375 U.S. 834 (1963); 'N.L.R.B. v. Davison, 318

B.2d 550 (4th Cir. 1963); Vanderbilt Products, 129 N.L.R.B.
1323 (1961). - . ’

82Gencral Motors Acceptance Corp. v. N.L.R.B., 470 F.2d

o

w50 (1st. Cir. 1973); N.L.R.B. v. Ogle Protection Service, 375
F.2d 497 (6th Cir. 1967); N.L.R.B. v. Ixchange Parts Co

_—
., 339

F.2d 829 (5th Cir. 1965); N.L.R.B. wv. Southwestern Porcelain

 Steel Corp., 3517 F.2d 1002 (4th Cir. 1964). Sce also Franklin

-

o3
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Equipment;@194 N.L.R.B. Nop 110 (1972).(rejeCtion of "busy
lawyer" q§fense). |

fhe clean hands doctrineihasAbeen applied to such
pfivéte sector situations due to the mutuality of the gooa
faith standard expressed in the N.L.R.A. See THE DEVELOPING
'LABOR LAW (1971) at 299. | | | ’

The timelines_requif%menf of the Teacher Ncgotiutions
Act seems' stronger than -that of the N.L. R A. Concomlrant
.with the good faith requircmeﬁt §10- 153d obllgatos thc board

”to meet at reasonable times, 1nc1ud11gAmeet1ngs appropriately

related to the budget—maklngrprocess " (bmphd<1s supplied. )

83THE DEVELOPING LABOR LAW (1971) at 307- 09.
r84Washtcnaw Communlty College and Washtenaw Community
College Educ. ‘Ass'n, Lab. Op. 956, 960, GERR No. 280, B-3
<///1Jan. 20, 1969), CCH LAﬁ. L. REP. 949,994.26 (Mich. L.M.B.
1968); Edwafdsburg‘Public Schools and Edwardsburg Educ. Ass'n,
Lab. Op. 927, CCH LAB. L. REP. $49,094,22 (Mich;:L.M.B.IIQOS).
Sgg also Industrial Welding Co., 175 N. L.R B. No 78 (1960),
Oregon Coast Operators Ass?n,/ilg N.L.R.B. 1338 (1055),
Southern Saddlery Co., 00 N.L.R.B. 1205 (1950).
The duty to supply releanf intformation extends to
the pfoccssing of a.grievance in accordance with a contiactual
gr&evancé procoduré. N. L.R.B. v. Acme Indus Cé}, 385 U.s.

432 (1967); Commonwcalth of Mass. Dep't of delLL Works, Mass.

Lab. Rel. Comm'n Case No. SUP:zo'({97z).




N

- Paper Co., 141 M. L.R.B. 72 (1963).

1972)5 NUL.R.B. v. My Store, iic., 315 F.:d/;wil

E d

P . :
2 . . ! - ~

SSSaginaw Township Bd. of Bduc., 1970 M.E.R.C. Lab. Op.
127 (Michigan Employment Relatlons Comm n), excerpte in
%MITH EDWARDS, §& CLARR (1974) at 543 45

86”F1nd1ngs that a union failed to make a good faith
demand are usudl]y 11m1ted ‘to g1tuatlon3 where the un;on
already had suff1c1ent lnformat]on or desired only to thl\s‘

or humlllate the employer." THE DEVELOPING LABOR LAW (1971)

at 310-11.

87THE DEVELOPING LABOR LAW (]971) at 311-12.
®SN.L.R.B..v. Truitt Mfg. Co., 351 U.S. 149 (1951). The
definition of what constitutes a poverty plea-has becn con- -

sidefably broadéned in more recent cases.. Sce, e.g., Taylor

Foundfy Co., 388 F.2d 1003 (5th Cir. 1964); Goodyeér“Acrospucoi'

Corp., 204 N/L.R.B. No. 119 (1973); Cincinnati Cordage §

//‘
-

89W0$tW00d Udmmunity Schools) Lab.  Op. 313 ) Lrh e,
{

;th Cir.

(1965); N.L.R.B. v. John S. Swift Co., 277 I'.2d 041 (7th ¢

Cir. 1960); The Colonial Préss, 4 N.L.R.B. No. 126
(1973); cf. Fitzgerald MilTS Corp., 313 F.2d 260 (2d Cir.

1963), cert. denied; 375 U.S. 834 (1963); Butcher Boy

‘Refrigerator Door Co., 290 F.2d 22 (7th Cir. 1961),

90However;,'t‘ne information need not be in the specific

bl

form that the teachers' represcntative rcquested. N.IL.R.B.

¢
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‘Lab. Op. 1 (Mich. E.R.C. 1972). . Thus, the board may have

.

\”{;Teﬁ; Tan; Tnc., 318 F.2d 472 (5th Cir. 1963); Wes&inghqufe

Electric Copp., 129<&f£.R.B. 850 (1960); 01d Linc Life Insurimce.

Co., 96 N.L.R.B. 499 (1951); Cincinnati Steel Casting) Co.,
86 N.LR.B. 592 (1949). - : _ - |
| 'Q}Vaca v. Sipes, 386 U.S. 171 (1967); Local 367,_;nt'15‘
Longshg;emen'S.Ass'n (Galves?on Maritime Ass'n), 368 F@Zd 1010

(5th Cir. 1966) (Meﬁ.). ‘EEE sce noté 64 supra. |
92102 Conn. at 593-96; cf. Crand Havén Bd. of Educ.,
- . . Lo
direct communication, but not direct-negotiation, yith the

teachers in the absence of their organizational represcntatives

-with réspect to mandatory‘subjects of negptiatidn.

P3Last Hartford Educ: Ass'n v. East Hartford Bd. of Educ.,

30 Conn. Supp. 63,:299 A.2d 554 (Super. Ct. 1972), cited in

City of Dearborn, Lab. Op. 749 (Mich. ‘E.R.C. 1972).

Judpe Narak's oninion stated:
& 17 N

To argue that a Board of Education or teachers' ,
union which remains obdurate througout the statu-
~tory procedures provided for has complied with
the policy of the Act is to exalt form over sub-
stance., ' o

30 Conh. Supp. at 66.

94The "good faith” section started with a caveat concerning
the mutuality issue. A similar|, although less strong, qualifica-
tion nceds to he made for this- section. The Teacher Nepotiatioiis

Act explicitly directs its prohibitions only at boards. Sce

notes 95 ani 107 infra. 1In contrast, the N.L.R.A. specifies -
L/ | |

ol ol
cO
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°p}ohibitedvpractices for both thé employer and the employe.
organization. - §§8(a)iand 8(5). The streﬁgth‘of this argument
) is mitigated by: 1) the provision of é protected fight to refuse
s to jbin a teécher organization‘in §10—153a, which was enacted
in fhe«form o% an amendment paralléling the Taft-Hartley
amendment to-$7 of thé N.L.R.A.; 2) the more teﬁtative trcét—

'f ment.adpoptpd in this section of the report; and (3} the board
focus of most of the prohibitions.

95The town.or regional board of education, and its .
- representatives, agents and superintendents shall

not interfere, restrain or coerce empioyees in
derogation- of the rights -guaranteed by sections
10-153a to 10-153f, inclusive, and, in the absence
of any recognition or certification as the. exclusive
representative as provided by section 10-153b,
all organizations seeking to represent members

~of the teaching profession shall be accorded equal
treatment with respect to access to teachers,
principals, members of “the board of cducation,
records, mail boxes and school facilities and )
participation in discussions with respect to
salaries and other conditions of enplovment

" CONN. GEN.. STAT. REV. 910-153d. See also note 104 intra. ' S
96The duty to bargain under the National Labor
- Relations Act is similar to the duty to mnego-
/ ‘ tiate that is created by our Teacher Negotiations
o Act.. A breach of.this duty in the federal -area
is- deemed.a refusal to bargain and an unfair
labor practice under “158(a)(5). ‘

.}162 Conn. at 596. Section 158(a)(5) of the N.L.R.A. states:

"It sHéll»Be_an“unfair labor practice for an employer to

refuse to bargain colibctively with the representative of

the employees...." '

973ee note 104 infra. . o




Specific prohibifed practice sections have been enaciod
in the teacher negotiafion statuteé in several other states
as well-as in the ”éistef statutes" in Connecticut. Sec
Appendix II. Such sections also form pért of the AIT's
- model bill (Mégel, 1975), the proposed federallpublic_sector
'bargajning bill (FLYNN, 1975 at 88; MEGEL, 1574 at 9), and the -
proposed amendment to Connecticut's Teacher’Negotiations Act
submitted to the_J&iﬁf Education Committee as'Bill No. 6755
in the January 1975 sessién‘of:the General Assémbly.

ggconvérsely, unilaterai action aftef'an impassé i's not
. an unfair labor bractice. Empire Terminél'Warehouse Co;, 151
N.L.R.B. 1359 (1965); Mission Mfg. Co., 128 N.L.R.B. 275 (1960).
99New Haven Fed'n of Teachers v. New Ilaven Bd. of gduc.
‘No. i32678 (Super. Ct. Eeb. 12, 1973); Town of Styatfdrd,
- Conn. -State Bd. of,Lab.;Rcl. Decision No. 1069 (1972); -
Porcugh of Naugatuck, Conn. State Bd. of Lab. Rel. Decision
No. 769 (1967).

This analysis, based on N.L.R.B. v. Katz, 369 U.S5.

736 (1962), does not.appcarvto apply to teﬁqher organizations

hecause of tﬂcir relative iﬁabiljty to cffect unilateral

nhgrg¢é. THE DEVELOPING LABbR LAW (1971) at 326.
,The_argument has been advanced that.iﬁrthe abscﬁép

ct a legal authorization to strike, .the duty-of a bublic

émployer té refrain from uﬁilaterally alfering conditions

of employment dhring'negotiations is greatcer than in the

S8
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private sector. Sée Triborough Bridge Tunnel Authorifyﬁ
5 PERB 4 3037 (N.Y. P.E.R.B. 1972). The Connecticut Supreme

Court did not reflect such reasoning in its West Hartford

decision, although it may not have beéh,conffonted»with the
argument. It<does not appeér in the written briefs.

100162 conn. at 596-601, citing N.L.R.B. v: Bradley
.Washfountain, 192 F.2d 144 (7th Cir. 1951), Cf. Fairlawn
Educ. Ass'n v. Fairlawn Bd. of Educ., No. L-30039 (N.J. Super.
Ct.,'June 30, 1970); Bullock Creek‘ScHooi Dist. of Midland
Coﬁnty'and Bullock Creek Educ. Ass'n, Casec- No. 668-C—16.GERR
No. 311,F—1YCMich. L.M.B. 1969). - S
| ' The Fairlawn casec was cited in'the.Brief for Defendant at
28, West Hartford Educ. Ass'n v. DeCourcy, 162 Conn. 566 (1972).
It is arguably significant that the court rcached out for
~private sector case Iaw‘to suppdr£ its deéisibn, instead of
relying at least in part on this public secctor case. Tho
\court similarly:omitted the teachcr;board cases cited by'
each party in support: of their position on scope as it relates
to hours. Brief for Plaintiff at Q; Brief for Elihu Berman
as Amigus Curiae at 13-14, West [lartford Educf Ass'n, 162 ' nn.
566 (1972). However, the cburt.did not rely on priyatc'kectbr
case 1QW'for its'ruling on scope relating -to hours, basing
it‘instéad of legislative history. It did look to teacher-

board statutes of other 'states to analyze the other scope |

issues. 162 Conn. at 581.

f. )
X el b




The court dl&o did not mention, much less distingui.h,
the two teacher- board cases from other jurisdictions which |
were c1tqd in support of the board's position on scopé as it

>£elates to grievance arbitratioh Brlef for Defendant at 18.
More exten51ve teacher board case law is now avuilable, as
revealed by these notes gcnerally. ' f o
A . lOlN.L.R.B. V. WoosterADiVisbn, Borg-Warner “Corp. ,

356. U.S. 342 (1958); N.L.R.B.. v. Local 1082, Hod Carriers,
384 F.Zd 55 (9th Cir. 1967), cert. denied, 390 U.S. 920 (1968).

See note 35 and accompanying text supra.
102y, 1R 5. v. Big Run Coal § Clay Co. 385 F.2d 788"
(6th Cir. 1967); Lozano Enterpriées v. N.L.RLB:f327 F.2d 814
(9th Cir. 1964); N.L.R.B. v. Wate, Inc., 310 F.2d 700 (6th
Cir; 1962j; Local 12, Operating Enginccrs, 168 N.L.R.B. No. 27
(1967)..nThfs,Finding'upbeurs to extend beyond fhe specific
sﬁpporting ianguugo of ;S(d) ol the'N.L.R.A. Sce H.T. leinz
Ve N.L.R.B., 511 U.S. 514 (1941). Sec also the reference in

- 810-153d to "the execution of a contract” in the context of a
board's dut) to negotiate.
 But c¢f. City of Saginaw Lab. Op. 467 (Mich. E.R.(.
1067)4>excer9teg in SMITH, EDWARDS, & CLARK (1974) at 557-59.
' 103pure Fittings, 121 N.L.R.B. 377 (1958); N.L.R.B. v.
Cold Storcage Corp., 203 F.2d 924 (Sth Cir. 1953). Sec also
‘N.L.R.B. V; Yutana Ba?ge Linés,'315 F.2d 524 (9th Cir. 1963)

(refusal to bargain with patt of the bargaining unit); N.L.R.B.
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V. American‘Aggrcgate Co., 305 F.2d 559 (5th Cir. 1962).

104Members of the teaching profession shall have

, the right to join or refuse to join any organ-
ization for professional or economic improvement
free from interference, restraint, coercion, or
discriminatory practices by any employing board o
-0f education or administrative agents or repre- ‘
sentatives thereof. ‘ '

CONN. GEN. STAT. REV. $10-153a. -
\

In-addition, §10—153d repeats the same strictures,

minus the hdiscriminationn‘language; upon'boards,with respe;t to
the rights guaranteced to teachers by_§§10-153a to 10-153f ipClusive,
See note 95 supra. This language can be traced to §8(a)(1)

of the N.L.R.A.

5 ' : ’ CL
105, contrast, -an area such as "open" v. '"closed" bargaining

sessions is a controversial area with respect to its relationship
to scope, good faith, and prohibited practices. For undertving

policy a I’glzlfiefri’r:a , sce SMITH, EDWARDS, & CLARK (1974) at 57094

2

Ridgeley (19?4) gt 43 QOWL (1967) at 4, Negotiafions sootons and
fccords'are specifically exempt from thé.requiremcnts ot Cnnnéct?
icut's Freedom of Information Act. P.A. 75-342 é?l(b) and o1 (87,
106Republic Aviation Corp. v N.L.R.B., 324 U.S. 793

. (1945). Cf. Los Ange;es Teachers' Union, Local 1021 v. 1
Angeles bd.‘of Educ., 71 Cal.2d 551, 78 Cal.Rptr. 723,'4£3
I.2d 87 (1969); lUtica Community Schoois, Michigan Fed'n of
feachcrs and Utica Educ. Ass'n, Lab. Op. 210, CCH LAB. L. REP.
49,753 (Mich. L.M.B. 1966).

The employer may prohibit distribution of organizational

- literature by nonemployee organizers if (i) reasonably

s L T N T T T
I T o
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alternative means are available to reach the employees, and

‘(2) the employer does not discriminete by allowin0 solici- /
tation by the nonemployee representatlves of a rival organ—‘
- ization. 'N.L.R.B. v. Babcock & WllCOX 351 U.S. 105 (1956%
An analysis of the status of other conduct in tht7
are€a (e.g., organizational insiéhia, captive audience speechce,
interrogation and'polling) is deliberately omitted beceuﬁo
of the complexity of this area of the law combined with the
'relatlve lack of tonfllct in th15 area of teacher board
relatlons See WOLLETT § CHANIN (1970) at 6:5. .
1O7W1scon51n Fed'n of Teachers V. J01nt Dist.No. 1,
Village of°Waunakee, 566 L.R.R.M. 1146 (Wisc. E.R.B. 1964):
Utice_CQmmunity Schools, Michigan Fed'n of Teachers, and
‘Utica Educ. Ass'n, Lab. Op.. 210, CCH LAB. L. RﬁP. 149,753
(Mich. L.M.B. 1966). o |
Institﬁtibnal edvahtages may, however, be granted onto‘
. the organizational stage ievover. The.Teacher Negotiations
Act requires‘eQual troatment'and equal acecssvonly prior to
certification. See hotevOS EEEIE-' See also H. Robert Railey
and Joint School Dist. No. 1,-Sheboygan Falls, 60 L.R.R.M. .167
(Wisc. E.R.B. 1965); Clark County Classroom Toachore Ass'n v,
Clark County School Dist, 532 P.?d 1032 (Nev. 1975).
The eharge of employer dominatjon‘may require more

specific statutory support. See THE DEVELOPING LABOR LAW (1971)

at, 135-36. See also the discussion of the QEEEE casc in

€2 e
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WOLLETT § CHANIN (1970) at 6:9.
| 108Koeller—and Muskegé—Norway Consol. Schools Joint

'School Dist. No. 9, 35 W}s.Zd S&O; 151 N:W.2d 617 (1960): cf.
In the matter of Summerfield S¢hool Dist, and Summerfield
Educ. Ass'n, Case No. C68 D-37, GERR No. 314,1I-1 (Mich. I.R.B.
1969). See N.L.R.B. v. Burnup § Sims, Inc., 379 U.s. 21
(lQpS) (discharging a union organizer); N.L.R.B. v. Exchange
Parts Co., 375 U.S5. 405 (1964) (conferring cconomic bencefits
prior to repreéohtationalVoléction). Sce also Kenosha Toachers
Union local 557,f. Wisconsin Employment Rélutions Bd., 39
Wis<.l0 196, 158 N.W.2d 914-(1908).

L097he inclusion of this study as part of the research
for this report was suggbstcd‘hy Professor Peter Adomeit of
thoe Unive vwity wf'Connocticut Sehond o T Fho v}udt Loy

oo anrhar

[
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Thé réénlts sampmari ced in tais Appendis e hoaaed
oti in examination of 50 collective biargaining agreemernt -
selected at o random from those in prevailing in 1974-75 1«
I Connc;ticut'schoni districts. ‘These 50 agreements
repgosent-ﬁ urhun districts, 20 suhurbdn districts, and 21
rural dLstricts. There were complete contracts for 47.of
the districts. The other three districts only had salary

agreements.,
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A 1list of the districts in the total sample and a
complete copy of the results of the study are on filerin the
SDE. prefuliy,lﬁhis study will serve as the first step
towards the development of a computerized data bank cOncerning'
the provisiohs ih all teacher-board contracts negotiated in
Connécticut each year.

The summary in this Appendix indicﬁtes the number of
districts in the sample which had and the number which did not
have contractual clauses relating to various items aside from
salary. Where the contractual clausec fit into meaningful
subcategories with respect to an individual item, thesc s
subcategories and their respcctivc frcquencies have been
"

ves'" row. » In addition, the corresponding

indicated under the
erduntages sor ?hw‘”yvﬂ" results have chn providéd based on
Plotat el e wine in;SH); which inciudcd the three districts
G cntobad oalary duorceements, |

Fipally, it shonld be cmphqsizod that these results
cnty interentiadly reprosent the scope of actual ncgétiutionﬁ
sinve they are based only on the written énd-products‘of the
negotiations process., These figures are generally luwo} toran
the scope of negotiations, since Sohe items which werce actually
ncgofiated presumedly did'not fekukr\in writtén agrcemonf. 
This ”iuebérg effect" is mitigatcd ‘to the exteq; that some
of the items which reached the level of written agreement
did so in the form of management prevogatives. The [requency

€1
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.iof-items resulting iﬁ a mahagement\prerogatives Aesignaticn
afe indicated in the summary as a subcategory under the yeo ™
row, since they. had to have been negotiated to Feach this
result. |

110For some_comparison_data for theiycars 1964-65, 1966-67,
énd 1970-71 see Barstow (1968), ROWE (1967), and Brief of - @
Elihu Berman as Amicus Curiac at 6, West Hartford Ldﬁt. Ass'n
y. DeCourcy; 162 Conn. 566 (1972). The comparisor pessihilities
’are largely limited due to differences in design factors (vog.,
sampling procedure and item coveragg)u However, the cXpamding
evolution of scope is evident. For example, the respeciive

figures for grievance procedures are as follows:

1964-65 negligible
1966-67 125
1970-71 ' 349

1974- 75 92%

lllThe-facc Qheet of this Appendix represents a tabular
summary ot the results of ‘an analysis ol state «tatute- appli-
cahle to tqacher—ﬁoard negotiations as of September 1975 with
respect to scope of negotiations, good faith bargaining,
xunfair labor practices. The specific statutory prbvision;,
relating fo scope and a coded categorizationbof thg‘proviéions
relating to good taith bargaining and unfair TLabor practices

are given in the subsequent sections of the Appendix.

. : _ :
11"I'he,mmiiarity of Connecticut's labor statutoes wa.,

noted and used by the Connecticut Supreme Court in interpreting

'
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the Teacher Negotlatlons Act. 162 Conn. at 579. For thie
reason they.have been included in this sﬁrvey alodg with
the teacher negotiation statutes of other states. ~ They
are; in order of 1nclu51on, the Mun1c1pal Employment Relations
Act (§7-469), the recently enacted collective barga{ning act
FoT state employeces (PtA. 75-566), and the private Sectof
Labor Reiationg Act (§83i;108 through 31-111).

111gThe relevant prov151ons of the N. I R.A. are dlSO

3

thluded due tQ the important influence of thls landmark

“

‘legislation. Current proposals for a public sector nego-

e

tiations att WhJLh dTe belng con51dered by Congress arc not
included in this anaAV815 For a descrlptlon'of these bills,
see MEGEL (1974 at 9) and FLYSN (1975 at 88). Tor an
aitalysis of the proomptiod:problems that they pose,. see
lioherman (lQ?Sd}. Fer further argument s, iSS Chanin (1075

-

d Licberman L1975b), .

L €s

et e L,



)

APPENDIX IV
] )
1

7 , .

[RIBLIOGRAPHY.

\“\_ -

ADVISORY COMM'M ON IVILRGOVFRNMLNTAL RELATIONS, LABOR.
MANAGEMLNT POLIEIEb FOR STATE -AND LOCAL GOVERNMPNIS
(1969).

Bakke, Reflectlons on- the Future of Bargaining in the

s Publlc Sector, 93 MISSOURT L. REV. 21 (1970 .

y‘Barstow Conncctlcut s Teacher Ne otiatlons Law:
| rarly Analvsis, 16_PHT"FELTK£KKPFKH"315 (19667_

Barstow The Decision-Making Apparatus in Public LQULdtlon
in THE TEACHER DROPOUT (T. Stlnnett ed. 1970).

Barstow, The. iffectiveness of Guldellnes without LegiS1ation
in 1eaLher School Board Negotiations, June, 1968
(unpublished doctoral dissertation at the Un1v0r31tv
of Connecticut), summarlzed in 28 DISSIRTATION ABSTRACTS
3401A (1968).

~

13

Rlair, State L051<]at1ve Control over the Conditions of
_ meloyment - Defining the Scope of Collective Bargaining
for State und Municipal Imployecs, 26 \AND L. REV. 1

(1073‘]‘
BIOLk & Karson, (ompdrlsoq Data in Public Sector Bargaining,
' S0 T, URR\\ . 717 107x) , ’
'Chanln The Case {or g Ullcutl\v R11531n1nq Hrdtute 101 Public
mewo»cef““af PHT 'llf\,hxpz\\ 97 (197 '

Cogen, Collective Negotiations in Public Lducatlon 1n SORRY.
NO GOVERNMENT TODAY 141 (RT Walsh ed. 1969).

Comment, Appropriateness. for Bargalnlng A New Coverage
Standdra for, Mandatory Collective Bargaining btatut(s
21 UCLA L. REV. 996 (1974}

Comment, Good F wth Baroalnlng w1th No Concessions under the NLRA:
An Intractable Antimony, 49 N. DAKOTA L REV. 85 (1972).

CONNECTICUT -PUBLIC EXPENDITURES COUNCIL, A CUIDE TO MUNICIPAL
COLLECTIVE BARGAINING (1963)

CONNECTICUT STATE BOARD OF EDUCATION, WORKING RELATIONS BETWEEN
BOARDS OF EDUCATION AND TEACHER ORGANIZATIONS: BULLETI
85 (1962 Rev.).

Cooper, Boulwarlsm and -the Duty’ to Bargain in Good Faith, 20
“RUTGERS L. REV. 6573 (1966)

)

€7 -




Cox, The Duty to Bargain in Good Falth 71~HARV.~L. REV. -~
1401 (195%). , ’
Deemer § Fowks, Collectlve Baggalnlng and Public Education,
7 WASHBURN L.J. 291 (1968) : ~
R. DOHERTY § W. OBbRER TEACHERS, SCHOOL BOARDS AND .
. COILECTILE BARGAINING A CHANGINC OF. THE GUARD (1067)
Dunlop, Major Lssues 1n New Sector Bargaining in IMbhblNG
SECTORS OF LOLLELIIVE'BARGAINING (C. Wolfbein ed. 1970).
J. DUNLOP §& D. BOh LABOR AND THE AMERICAN COMMUijY (%
Dupont - &_Fobln, Fcacher Vegotlatlcn% lﬂ the Seventlubo 1’
WM. § MARY 1. REV. 717 (l@vl) ,
Duvin, The Duty to Bargain: Law in Search of Policy, 64 COL.
L. REV. 278 (1964). — -t
Edwards, The Emerging Duty to Bargain in the Public Sector,
71 MTCH. L. REV. 885 (19737. o
Edwards, An Overview of the "Meet and Confer' Statutes: '( v

Where Arc We Going? LAW QUADRANGLE NOTES 10 (197’)

Epstein, What is Negot1ab1e9 National Assoc1at10n of Secondary
School Principals- (1969) ﬁ

Fanning, Obllgatlon to Furplsh Information During the. -
Contract Term, G—GFOQCIA L. REV. 375 (1073)

Ilcmlng, The Obligation to Bargain in Good Fd1th 16 SW.
L.J. 33 .(19672).

R. FIYNV PUBI C WORK PUBLIC WORRFRS (1975) ,
2

L. IURRISH & D MELTZER, COLLECTIVE BARLAINING IN CONNECTICUT'S
MUNICIPALTTIES: CONFRACT NEGOTIATIONS ANDY IMPASSE
PROCEDURES (1975) (Office of Icglslatlve Relations,
Connectlcut General Assembly). - ,

Gerhart, The Scogo of Bargalnln&Aln Local Govelnmcnt Labor
Relatlon IAB L. J. 545 (13@9)

Hall § Carrol. The Effect of Teacher Neootldtlons on SdldllQS
and Class Size, 26 IND. § LAB. REL. REV. 834 (I1970).
Hanslowe §& Oberor, “P?RB“ and thc Sco e of N _Egotjgtgoné
under theifa&jor Law, 24 LAB. REL. REV. 437 (1971).

| €8

64




—Lieberman; Neglected &ssues in Federal Public Employec Bar- |

65

|

 Hanslowe § Oberer, Determining the Scope of Negotiations

under Public BEmployment Relations Statutes, 197] (sperial
report to New York Pablic Lployment Relations Board).

HQzard,'Collectivo Bargaining and School Governance, b
SW. U. L. REV.” 83 (1973).

<

Hey, Holloman, Macy G'Schmitt, A Model Negotiations Law,
April 21, 1974 (unpublished thesis, Nova' University),

; . - u - ‘ 3
James, The States' Struggle to Defline Scope of Teacher Bar-
gaining, 57 PHT DELTA KAPPAN 94 (1075). _
RN : .

Jascourt, Scope of Negotiations in Public Education:
- Overview, 2 J. LAW § LD. 137 (1973). '

Jones, Public Sector Relations:. An Evaluation of Policy-
‘Related Research, 1965 (study by Contract Research
Corporation for the National Science Foundation).

Keyek, Analysis of Negotiated Agrcements: 1974-75 Teachoer
Contracts, December 1974 (report lor New Jersey School
Boards Ass'n). ) : : '

'Kilberg,'Appropriate'Subjects for Bargaining in Local.

Government Labor Relations, 30 MARYLAND L. ROV. 179
- 19707, - o

D, KRUGER § C. SCHMIDT, COLLECTIVE BARGAINING IN THE PUBLIC
SERVICE (1965). : A

K. LAW, K. MALLEY, T. MONDANI & J."|SANDLER, THE MANUAL FOR
? TEACHER NEGOTIATORS. (1966). ; - T
J. LELCHOOR § H. LANE, COLLECTIVE BARGAINING IN PUBLIC
. EMPLOYMENT- AND THE MERIT SYSTEM (1971). |
Lefkowitz, Unionism in, the Human Services Industries, 36
ALBANY L. REV. 603 (1972).  * =

Leonard; The Potential Role of the Secretary under the
Connecticut Teacher Negotiations Act, Fall 1975
(unpublished term pape¢r at Yale University School of

- Law). T ) ¢

Lieberman, An Exploratory Analysis of Preemption Problems
" Growing out of Prdposed Federal Legislation Providing
Collective Bargaining Rights for. State and Local Public
Employees, 1975 (report for Institute for Educational -
Leadership).  (a) ' -

gaining Legislation, 57 PHI DELTA KAPPAN 101. ‘(h)

€9




66

kN

M. LIEBERMANIG'M. MOSKOW, COLLECTIVE BARGAINING FOR TEACHERS
(1966). : '

Lundy, Status Rg¢port on Local Teacher Negotiations,

September 23, 1974 (memotandum for CommissionerTShedd‘
to the Connecticut State Board of Education).

Manoli, Statutory Obligation to Bargain Collectively; The
Search for More Effective Remedics, 10 REV. DE DELRECHO

PUIRTORPIQUENO 343 (1971).

Maxwell, Duty to Bargain in Good Faith, Boulwallsm and a
Proposal—-The Ascendance of the Rolt of’ReasonablchSs
71 DICK. L. REV. 531 (1967).

McClung, Teacher Board Negotlatlcns A Wofking Paper,

March 23, 1975 (memorandum to Commissioner Shedd,
Lonnettlcut State Education Dep't.)

N T T N e

C. MEGEL A GUIDE FOR LEGISLATIVE ACTION AND STATE COLLECTIVE
BARGAINING LAWS (1974).

Megel A Model Bill on Collective Bargaining for Public.
. School Employees, 9 COMPACT 16 (1975). '
o D; MELTZER, K. FOX, & L. FURBISH, BARGAINING FOR STATE

EMPLOYEES: ISSUES AND LAWS (1975) (Office of
chlslatl\ﬁ Relatlons Connecticut General Assembly).

THE DEVELOPING LABOR LAW (C Morris ed. 1971) § 1973
" SUPPLEMENT (K Hanslowe, L. Cohen § E. Spelfogel-eds.).

M.'MOSKOW,'J. LOWENBERG, § E. KOZIARA, COLLECTIVE BARGAINING T
. - IN PUBLIC EMPLOYMENT (1970)- | ‘ ' -

R. MYERS, TEACHER POWER: PROPESSIONALIZATION AND COLLECTIVE
BARGAINING (1973).
'Nﬁjita bulde to Statutory Prov151ons in Public Sector
. Collective Bargaining: Scope of Negotiations, 1973
R " (report at Unlver51ty of Hawaii).

VAIIONAL EDUCATION ASQ'N CUIDELINES FOR PROIED&IONAL
' NLGOTIATTONQ (1965)

- " 'NATIONAL EDUCATION ASS'N, HOW TO NEGOT[ATE: A HANDBOOK FOR
- LOCAL TEACHER ASSOCIATIONS (1969).

‘New Jersey School Boards Ass'n, Collective Bargaining in ; B
Educatlon Trends (1974).

s Nordlund Crlthue of Teacher Negotlatlons in 1974-1975, - : _ :
26 LAB L.J. 119 (19757 o '

<

Q l , ' . ) ' ‘ 70




Note, Labor Law--Duty to Bariain.ig Good Faith--Boulwarism®
within the Totality of “ilrcumstances Rulc, 48 N.
CAROLTNA L. REV. 9927 (1i70). .

Note, Labor Law4-Scﬁools, an; School Districts--Scope of
Collective Bargaining 1. Public Education, 28 RUTGERS
L. REV. 468 (1975). . : :

Note, Good Faith Bargaining under the Taylor Law, 39

BROOKLYN L. REV. 653 (1973).

- C. PERRY.§ W. W&LDMAN, T-E IMPACT OF NEGOTIATIONS IN PURBRLIC

EDUCATION: THE EVI ENCE FROM THE SCHOOLS (1970).

PERSPECTIVES ON PUBLIC EMPLOYMENT NEGOTIATIONS (K. Ocheltrce.
ed. 1970). - -

Pope §& Vause, MeLamorphosisvéﬁ Public School Management:
Five Acts in a Continuing Negotiations Scenario in
Connecticut, 2 CONN. L. REV. 485 (1969).

Post, Teacher Labor Relations in the Sevénties; 47 CONN.
B.J. 21T (1973). T - ‘

. s .
Post et al., Report ‘and Recommendations of the Governor's
Commission on Pub%%c-EmploYment Relations (1973).
: A3 .

CONCEPTS AND PROBLEMS - (1972).

P. PRASSOW, SCOPE OF BARGAINING I?-THE PUBLIC SECTOR: -

PUBLIC WORKERS AND PUBLIC UNIONS (S. Zagorin ed. 1972).
,AND

Redenius, Participant Attitudes toward a Judicial Role in
Public E?Rgoyce Collective Bargaining, 25 LAL. L.J.
4 : )

9% (19747.

Réhmus, Constraints on Local Goverments in Public Employce
Bargq}nin&, 67 -MICH. L, REV, 919 (1969). .

‘Ridgeley, Collcctive Bargaining and Community Involvemert

in Education: The Trouble with Negotiations, 1974
(report far League of Women. Voters of Massachusetts).

H. ROWE, THE EFFECTS OF THE 1965 and 1967 PROFESSTIONAL
EMPLOYEES NEGOTIATION ACTS ON SELECTED SCHOOL DISTRICTS
IN CONNECTICUT, June- 1967 (report to Connecticut Ass'n
of Boards of Education). ' :

oy
72




. ok -

08

- C. SCHMIDT et al.,” A GUIDE TO COLLECTIVE NEGOTTATIONS -IN
: EDUCATION (1067, o L

Seitz, School ‘kvard Authority and the Right of Public School

Teachers To Negofintions: A Legal Analysis, 71 VAND.
LREV. 230 719697 ]

Sheikerg/Surface'ggrggining—¥THe Problem and a Proposed

§9£gf§§ffﬁf{;ifnLEDo L. REV. 656 (197H)T o

Smith, State and Ldkal Advisory Reports on Public Employment
Labor Legislation: A Comparative Analysis, 67 MICH.
L -

CREVU T R0T TRy T

R." SMITH, H. FHWARDS AND R. CLARK, LABOR RELATIONS TN THE
PUBLIC SECTOR (1974). . ‘ .

T, STINNETT, S. KLETNMAN G M. WARE, PROFESSTONAL NEGOTIATIONS
IN PUBLIC EDUCATION (1966). ,
United States Pepartment of Labor, Scopé of Bargaining 1in
the Public Sector (1973). '

Vause, A Critical Approach to the Traditional Prohibitign,
of Teachcr Strikes in Conhecticut: Ts the.Qualified
Right To Strike a Viable Alternative? 7 CONN. T, REV.
17171960y 777 = 77 ' , .

W. VAUSE, NEGHTIATIONS: A GUIDE FOR SCHOOL MANAGEMENT, 1971
(handbook nf Connecticut Ass'n7of Boards of Fducation’.

Vial, The Scope gﬁ‘ggrgaining Cortroversy: Substantive .
) Issues vs. TProcedural Hangups, 15 CALIF. PUB. EMPLOYMENT
REL, 2 77G9=7% 77777~ '

o ! . .
2 . ~

H. WELLINGTON, LABOR AND THE LEGAL PROCESS (1966).

Wellington & Winter, Structufing'Collective'Bargainiqg ir .
Public Employment, 79 YALE LT, 85 (1970y. T

WELLINCGTON § B. WINTER, THE UNIONS AND THE CTTIFS (1971).

Wollett, The RJ{Q&jnihg Process in the Public Sector: What
I BV TRSTET T SITOREGON T WEV. T77 (I071). -

D. WOLLETT & R. CHANIN, THE LAW AND THE PRACTICE OF TEACIIER
NEGOTTIAT{oNS (1970). '

R. WOODWORTH & ©. FETERSON, COLLECTIVE NEGOTTATION FOR PUBI LC
~ AND PROFESSIONAL EMPLOYEES (1969). '

Zirkel, lggphcngéggig in Conn¢cticut: Due Process Rights and
8 CONN. .L. REV. (in pre~s:.

Do Pryces: Responsibilitics,

Yy

O ~ 8 A




