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Jersey, | wish to bring thez stitute for Political and Legal
Education to the attention of educators throughout the
nation. The program 'Tﬁ’s ade a significant congribution to
the education of high school students about te American
political, governmental, and legal process’ and thus should
be-of interest to edu_cat,ors, parents, and students.
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* The Institute for Political anﬁ Legal Ed(ucatlon was develpped through the cooperatlve

efforts of the Institute staffl, édticators in locat New Jersey districts, and the staff of the
Office of Program ‘Development; Diyvision of Research,,Plannmg, and Evaluation/Field
Servnces, the Department “of Educatlon, State of New Jersey. The political and+legal
materials were developed. between 1971 and 1974 with.funding from the Elementary and
Secondary Eduication Act, Title . - - 1 K -

In 1974 the political educatlon program was, validated as successful cost-effective, and -
exportable by the standards and gundehnes of the United States Office of Educatian. As a
result the program is fow funded through ESEA, Title 111, as a demonstratlon site to

provnde dlssemmatlen materials and services to interested educators.
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What a subject is this in which we are united — this abstraction called the Law, wherein,
as in a magic mirror, we see’ reflected, not only odr own ljves, but the lives of all ¢
men...disclosing every painful step and every world-shaking contest by which mankind
has worked and fought jts wiy from savage isolation to organic social life.

.

— Oliver Wendell Holmes

s ) - %
If we desire respect for the law, we must first make the law respectable. § o
. , T .
‘ { : — Louis D. Brandeis

- .

_ It is the spirit and not the law'that keéps justice aljve. )
. - } )
. L . ¢
N s.Earl Warren
S ‘ ’ .
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- A law is valuable not because it is law, but because there isl'righ_t in it.
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o . PR Free speech is to a great people what winds are to dceans and malarial regions, which waft
away the elements of disease and bring new elements &of health; and where freespeech is  *
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stopped miasma is bred, and death comes fast. * . 'j, o, | Yy
\ -’ _ S L\
i . : .— Henry Ward Beecher ' v
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, Every’man has.a right to be hef[d but no man has the right to stm?z%e democracy witha L
_single set of Vocal chords. | . Ve o e
’ s .- Q 3 AN - ' # ) : ° "!,,?
. ) ‘ : — Adlai E Stevenson . . -
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, Better'n thousgndfold abuse of free speech than den/a/ of free spee?:h. J’h; ;buse diesina . 4
day, but the den/a/ stays the life of the people, and entombs the hope of the race, -,
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S . S A new constituency has .been created in America followjng ratification of the 26th Amendment’to the
b : o United States Constitu'tion which lowers the-voting age to eighteen.

.
.

Surveys across the nation of students approaching the age of eighteen have revealed similar and disappoint.
* ing results. The majority of high school students do not know their local, state, or federal representatives;
do not know how tb register fo vote; do not understand the Bill of Rights; and express d|s|IIus|onment and
frustration with the system. hl ’

P . . .
. . A Lt . - .
, There is an obvious need for an awarene3s and understanding of the poIiticaI,'gO\‘ern}nen.taJ,and legal '
. * process. The logical approach for cortecting the situation is education within the school system.
’ , N The ‘function of the Institute for Political d egal Educatlon (IPLE) is to provide a progtam to instruct -

* secondary level students in the political, governmental, and legal process! Through IPLE, students demon-
_strate a significant positive increase in their knowledge and reveal an inclination to participate actively in
the political process arld Iaw-related fields®

" . . \

»

el

A

A unique feature of the program lies in the view of the total communlty asa cIassroom since it attempts to
utilize all resources in the community*and State as a real and practical base for learning. Students are out of
P - school approximately thirty-fi five days per schoot year, involved in-field study and interning. Working ig the
community providesstudents, through experiential learning,” an opportunity to apply the sk|IIs acquired in
‘ . - the classroom. This can be accomplished at the lgcal, county; and/or state levels.

N .

" N . K . f y '
Through surveys, problem 'soIviifg, issue_anaIysiS,' research, simulations, field study, and interning, students
... eventually possess theability to'initiate projects which affect their community-in a positivé manner.
gL ' o e L. . .
*The year-long curriculum.is, subdivided into"three areas of concentrat'ion, alterable by the interests and
selections of the students and teacher. An integratéd combination of i innovative informational and instruc-
tional manuals is utilized within each unit of study, along with simulation gamings, surveys, projects,
o " audio/visual materials, and appropriate interning. In add|t|on individual classroom, regiona.l and state-wide
. ' . tralning conducted by professional experts provides part|C|pants with an active overview of the un|t
t .
The Voter Educat/on unit includes the process of issue anaIysr.s,,.canvasslng, and registration with insights
" sinto media publrcrty/pr.opaganda techniques, and election strategles Voting reforn}, rights and procedures,
party structure, and the &lecioral college dre exarmned intensively. An optlonal ‘political asselnbly and
simulated election are highlighted- hisforical review, candidate speakers, and local party campaigning.
c. e . /ctivmes which are encouraged urjng the unit include a voter, registration drive in and out of school;
. , campaighing ‘for actual candidates (working in campdign headquarters, telephone canvassing, doopto-door
. canvassmg) worklng as challengers at an eIectlon organizing transpo[tation.and/or babysittmg for clect\on
o0 and conductmg survey golls for election in and.out of school

- . . , .
. -

« . The State Government unit exammes the st:ucture and function of-the state, county, and local Jevels
mtertw:ned with previous unit issues such as environment, housing, and transportation. Included are policy
. formation Iobbylng, media techniques, sociological surveying, and value orientation. Simulation gaming is

~

.

: o . . R . ! :
. PR a Y
. ' ‘ ! Xix~ oot
E -~ - . A .
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used for the,pu\pose of revealing to the student the decision-making process of governmental bodies. ln o
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addition, students learn the operation of intergovernmental communigation and are provided wlth a prac-

‘

tical knowledge of labor-management relations. Student awareness of the passage ¢f laws not only is
experienced in out-of-school interning at the State Legrslature and/or a professional Iobbyrst s office but
also isssimulated at a'three-day ModeI'Congress,

The /nd dual Rights: Freedom of Expression — Fair Tr/a/ v. Free Press umt conceiltrates on the freedom

>

-‘of speech (mcludmg expression) and fair Trial v. free press as intricate parts in the study of the court

system, criminal procedures and the basic foundations of, law. Case studies are presented, e.g., Roth v.
United States, New Vork Times v. Sullivan, whereby students analyze the decision rendered. Students are

expected to formulate their own law, evaluiate its precision, jurisdiction; limits of enforcement,.and possrble .

alternatrves Included is the Mock Trial: Tinker v. Des Moines, a simulation activity, where students assume
roles of individuals associated with this freedom of ‘expression case. Students learn, through roje playing,

the process of a District Court evrdentrary hearing and a Supreme Court session. Freld study or lnternmg
 might include the Bar Association qr the Public’ Defe?r s Off'ce ’ )

ActrvrtIes and projects throughout the curriculum have been desrgned to provide students at Iower middle,

- and upper ranges of ability the opportumty to overcome challenges at their appropriate tevel. In this way,

more flexibility is afforded to the teacher in selecting curriculum options. :

v - ’

The key to lPLE s popularity with students, teachers, admmrstrators and community leaders is its foupda-

tion in the real world of political action. Students do not watch an’electionfrom the sidelines — they area ,
, part of it! They do hot membrize the names of Supreme Court justices — they actually see the court system_

in action! . .
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. Reflections on L{w §tu6ies in the Schools Today ' ,
S O by Isidore Starr. .
Formier Professor of Education, Queens College e -
[ 0\ d,.\ . -:‘ e ‘;kﬁ X o - . . ,

When did law-related education realy. bqeﬁfn?ﬁ,lf“‘y"ou'give this question some thought, you may agree with
me that law-related educatior®probably pegan gt that great moment in history when Moses laboriously
climbed to the top of that mountain, fet fhedistinguished Party of the First Part, had an extended
conference, and when he Teturned, bedka‘iﬁi‘e'ﬁhi;f}fﬁ?st law reporter in history. As aresult of that Conference
there was a tremendous multiplier effect thropghout the world, a development described as the greatest
contribution of Western civilization. " . .

B

“ ‘ o

. (3 ~. . : v . - - .
~ Our approach will be to arrange the aims into four traditional categories: knowledge and understanding,

. .

skills, attitudes, and appreci3tions.
-~ :

With reference to I°<nowledge and understandifj;é, it scems to. me that there are flve threads which weave
their way through the delicate and fragile fabric of American life. These threads or major ideas are: liberty,

- justice, equality, property, and power. The dimensions of eagh of these ideas can and have been explored
through -history, through economics, through political science, through sociology, through anthropology,

and through philosophy. I would Itke to suggest to you eth‘ét one of the rhvast effective ways of looking at
each of these ideas is through the perspective of the law.

Forgeaching purpos%s I-know of no better déﬁnition of liberty than the First Amendment Freedoms. Ror
me, as a teacher, thgre is no better explanation of due process of law or criminal justice than that delineated
in Amendmentg‘l\/, V, VI, and V11 of the Consitution of the United States. .

“The idea of equality is also engraved in our.Constitution, but.not by wéy of a simple dictiopary definition.
Amendments X111, XIV; and XV ‘speak to us in the words of racial equality. Amendment XIX opens the
door to sexual equality in pé}it’i_cs,\,'\{his may be extended in the' very near future by the Equal Rights
Amendment.. Amendments XXHi and XXV speak of political equality in the District of-Columbia and the
a'Qol';tign of the poll tax, while the: 26;h" Amendment extends suffrage to American youth. To all these
dimensions of equality the Supreme Court has added its famous one-man, one-vote rulings, which should
fread today a5.one-person, one-vote rulings. .
5o d * . : -
with r‘% erence to property, the.idéa is -mentioned in Amendments V and XIV. The nature and uses of
in our society must beAex'arﬁined with our students because they live in a property-minded society.

must be’e“ o because this development has law-based implications. In addition; the uses of property
Joday arg:running ‘into the paths of the guardians of our ecological environment with the reslt that we are
faced with a ggnfr‘oritation between the right to property on the one side, and the quality of life on the
ather. 7 w7 0 .

-
: . ~

ISpeech at Regional Conference: oniLaw-Related Education, Philadelphia, Pennsylvania, May 1973, reprinted in “’Reflec-
tions omLaw Related Education,'*Working Notes No. 3, American Bar Association, Chicago, Illinois, 1973,
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The fifth major idea is power, and if the founding %‘athers of this couqtry knew anything, they knew what it

meant to be confronted with power. They respected power, feared its abuse, and decentralized it. Power _

has been decentralized in our Gonstitution in the form of the division of powers between fgderal govern-
ment and state, and separation of powers among the legislative, executive, and judicial. &

.
‘¢

* The inevitable by»broduct of a law-oriented inquiry into the dimensions of these five major ideas is the

v -asking of importint questions and the explorations of significant answers: For example, how- do we,
Americans differentiate fiberty from license? Is there'a law for the rich and a law for the poor? The more
searching question is: Is there a faw for the rich and & law for the poor and a law for the middle income? Is
the adversary system'of this country obsolete? Is there a better method of arriving at th# truth? 1s the
decentralfzatiop of powers which was incorporated into our Constitution passing into.the limbo of history?
Are our statés obsolete entities? What is happening to our sysfem of separation of powers and checks and
balances? Is the police-power,of the state being blunted by the power of property? What happens when a
ruling of our High Court, which is the supreme law of the. land, is confronted by local, state, or regional
resistance? We have tb examine what happens when this occurs and then we should ask the question: What
should be done aboug this resistance? These are some of the thoughts that ought to be uppermost in our
minds as we look at these five major ideas... : ’

It has been my experience that the introduction, of*law studies in the schools adds a sophisticated dimen-
sion to skills development. Law materials, by their very nature, force students and teachers to analyze the
issues in value conflicts. If law-related education is taught properly ‘the students are not lawyers. They
become’ American’ citizens who begin to look at value conflicts a little differently than they had. For
exgﬁ1ple, what happens when an individual confronts another, individual in an ideological confrontation, or
an individual _confronts a gl:dup, or the group confronts an individual, or an individual confronts the
government? Each of these confrontdtions involves a conflict of values. The conflict is very seldom the
conflict between a good value and a bad value. The conflict is usually between a good value and a good
value, and how do we resolve that? Here is an opportunity for thinking in depth.

. s . .

In addition, case studies develop in ‘us skills in briefing cases, in looking at a case and deciding what are

relevant facts against non-relevant facts and what are relgvant laws against non-relevant,laws? What are the .

plaintiff’s arguments and the defendant’s argurr;enté? What are the issues in the ‘elasej_‘@fat is the decision?

What are the opinions supporting the decision? And lastly, of what signiﬂcance is‘t.pis decigion?,Our
students, and | suppose ‘many.of us too, feel that when the Supreme Court hands down gngopir_ﬁ&n — that
ends the case. | would like to suggest that, more often than not, that begins another case. For example, the

Gide6n casé held that an indigent defendant accused of a seri.ousme is entitled to the assistance of
coursel” What kind of counsel is he going to receive under our system? Skill iri analyzing the chain feaction

of problem-sblution-problem is invaly _!e in breaking through the jungle of data which impinge on our

senses. ° LI

N It ’ R % .
S "" : g

Case studics in law materials develop gkill in reasoning. Most of us ame acquainted with the traditional

analytical rills of the inductive method and the: deductive method. Charles Sanders Pierce, in one of his

great essays, speaks of the abductive method...
- .

»

%

Paul Freund, who has done some of the magt perceptive wyiting in law-related education, has published an
essay on inquiry skills which merits the attention of all who are involved in law studies. Entitléd“"The Law
and thé Schools,” the essay appears in The Law and Justice. Freund distinguishes seven modes of ®ought
or legal reasoning which can sharpen the thinking of students. One is dialectical thinking, and the law lends

* . xxii :
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* itselfe especxally to that. Justicg Holmes, it is sald had the hablt of entering hlS office each mornmg,
throwing his hat en the rack and challenging his law secretaries with the teaser: “State any proposition and
1 wilt deny it. "ThlS is one way to develop analytlcal skills,. .~ L a

. +

/Th\e\ls\contexwal thlnkmg What is the .cause of an event? There is ethlcal ghinkmg What is fair? What )

conduct is\just? What conduct is unethical? There is general thmkmg, or the organic development of an

v -

7}

idea. Many of our students tend to think of the privilege- agamst “self-incrimination as the shield used by -

.Communists and racketeers. To understand the privilegé against self-incrimination we have to engage in

companied its emergence as a prlnclple Then there i ’matlve thinking. | I|ke ‘especiallysthis | ttI

Some, genetlc thinking about how this came into being, and the blood, toil, sweat, and -tears \that ac-
from Freund, who says, “We live by metaphor, we advance by simile, and we fise by conce We ave

such tantalizing phrases in the law as-“a wall of separatlon—between church and state.” “Ignorance of-the

law is no' excuse,” “the reasonably- prudent man,” and “a government of laws and not of men.” Eich of -

these has little meaning unless lt |s suh;ected to the scalpel, of reason so that its thrust is measured by the
mind: y - .

-

Then comes institutional thmkmg ot the Iegal process, as it unfolds in the.]egal forum. And last and perhaps.

“‘most important, according fo Freund and according’to myself, is self-critical thinking, | can best explain

self-critical t;hmkmg by telling you my favorite story. Up to this point I have quoted freely from Paut -

Freund. This story is my cantributioh to the nature of self-critical thinking. This is a story of“a professor
- who gave the same final examination each semester. His coutse was very popular. Students flocked to it in
great numbers and for a time they got their predicted A Then there came a tinve in the life of the professor

\and his students when his grades began to follow a bell-shaped curve and some of the students began to fail.
_"©ne of the students, quite upset by failure, went up°to the professor and said . “Look, sir, the day | took
' your course | knew' the final "exam. One of the A students in thie past helped me to prepare for this final °

exam. He got an A in the past. How is it that you falled me today?” The professor lgoked at him arid said,
“Young man, all that you seem to know is that each semester | ask the same questfdns on my final exam.

What you do ngt seem to understand is that each semester now | change the answers, " And that is one of )

the great stories in law and in social studies. We dé change the answers to the “blg questions,” “the :

liberty, justice, eguality. )

-

_ There is another typeJof skill that we can develop i teaching law-related materials, and that is skill in

role-playing. Role-playing of a very impaeftant sort takes place in ‘moot court cases..and, mock trials.
Simulation adds the dimension of emotional involv%ment to intellectual analysis. .

There are forums and debates,‘which require skill. There are symposia and mogk legislatures in which our
students can engage, as well as mock episodes like the Xanadu crisis, a.complicated episdde involving
separation of powers. There are other exercises like rewriting the Constitution of the United States, or if
'you ae less ambitious, rewriting the Bill of Right4in order to bring it up to date. !

- cosmological questions of our time, " the questions that call, forth the nature and meaning and scope of

There is a véry rich literature in the law which we can use with our students. Lord of the Flies, the' greatm

Japanese Story, “Rashomon,” i in which a group of people see’the same episode qunte dlfferently, To Kill A
Mocking Bird, and The Story of the OK Corral. There are many interesting tales ‘which we can mcorpor;te
into the Ilterature of the Iaw to sttmulate the ﬂow of intellectual and emotional juices.
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‘In Qaw there are sorhe memorable quotations, some great quotations which lend- themselves to skill

development. The simple ones you all know. Your fight to swing ybur arm ends just where the other man’s
nose begins. Freedom of speech does not jnclude tHe right to vell fire falsely in,a crowdedtheater. Again

from Hblmes: “|f there is any principle of “the Constitufion that law imperatively calls.for, it is the

principle of free thought,.not free thought for those who agree with us, but freedom for the thduﬁhtwe
hate.” There are many others that will sharpen the mind and, at the same time, lead the student into the
domain of attitudes. ' ® .

.

/£ Sb now a word about attitudes. | said a little something about knowledge,and understanding and skills. The
attitude developed by law studies should be one of honest inquiry. Many,of the educators in, this audience
know thathe word inquigy is being used-today with *systematic ambiguity.” In the hame of inquiry, many

- studén}s are being led through a cbr_nplicatgql, series of exercises to foregone“cdnclusions. This is not inquiry.

Law-related education, like all effective education, rejects that. By inquiry, or critical thinking, or reflective
thought | meari an honest search for answers to really important questions — important to students and to
ourselves. Theré are all Kinds of attitudinal predilections of positions that we can study by using cases. For
example, we can present students the facts of a case, ask them to resolve it, then have them compare their

-decision to that of the court. Or we can give them the decision and ask them whether in the interest of
fiberty, justice, or.equality the decision is justified. ' ) )

.
-

Honest inquiry, as | view it, is a ngver—ending’ search for viable alternatives in real-life situations. Contro-
-versial issues, v),hen-law-related, force each of us to face issues realistically and honestly. Inquiry is an.
- .attitude that recognizes that all of life is the story of néver-emding value differences, forcing us to live with
questiohs that defy instant solutions. The great equations of life and of the law seem to me to be the
following: My right and your need, liberty and equality%free press and faintrial, the right of property and
the quality of ﬁife. Some- of these rights and val are on a collisibn co\rse. We know thaf in many
neighborhoods peaceful resolution of disputes is‘on a collision course with ivil, disobedience and even
violence. All of these.equations are, for me, }!‘é calculus which forces us to think in terms of priorities and’

“hierarchies-of valugs. That is part of the gljéaﬁstory of the law. We have to make decisions. We cannot wé_i\t’j

for the long run, We make decisions the best way'we can, provided we have some conception of what it
means to be living in a country of Iiberty, justice. equality, property, and power.
) % - L 4 "y : .
. L4 * I
And now' for the‘*ourthY of the Gategories — appreciation. | use appreciation a little differently from my
colleagues. Appreciation to me means getting“under the skin of your students, because many of our
students today are turned out, turned off. -0 ’ ’

N -

' ]

Our’ students, in view of the fact that. many pf them of most of them are the television generation, are
acutely aware of the human condition as it has been portrayed on the news. This is.a condition of creeping
corruption in our lives, a corruption that has found its way-not only into-members of our families, but the
people in high offices. Corruption and lawlessness dre facts of life, and are very di ir'gssing, -especially today.
What does the law offer u's and Our stidents, many,whose lives are built around 3espair about thefuture? |
have no answer to this problem, but | would like to suggest something £G think about. We must explore
with our students the causes of_lawlessness in our society. There are réasons for it and-there are conse-
quences for each of us iﬁ{\ye permit lawlessness to become the law of 'the land. ‘As-opne newspaper
comentator recently saidixAmerica is passing from the age of the common man to the age.of .the
‘common crook.” s %@"". ] . ST ;

. . 7

v .

Law materlals can show the use of law as a possible tool in the confrontation and clarification of society’s

problems. For example, the law has done some remarkable things, which we ‘tgr]d&o‘for'getf It is the Jaw

that has*exposed and will eventually try théjawless. We can shqw our students in‘a variety of ways how the
.o o - - C ¢ Lo T
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Jaw has been grappling with contemporary issues with varylng degrees of success. For example, we are K
developing in this country a law of poverty. It is something new. We are developing a Ia\Y of ecology. That
is new too. Civil rights cases and the laws are not so new, but the law is helping us to clarify the questions
which we should be_asking. L *

- bt 'i

Criminal justice was transformed by the Warren Court; and those prifciples of procedural due process are
stlﬂ,wnh us. One-person, one-vote law is being modified, but that also is still with us. The decisions relating
to the juvenile accused is_an emergrng field of law. Education law is being clarified in a- vanety of ways.
There are a multiplicity and vanety of cases dealing with students going to the federal courts today. The__
faw has been, in my judgment, a constructive and positive influence on the implementation of American
ideals. The picture is a mixed one. We have to explore the various dimensions with our students.

The use of Iaw materials furnishes an outlet for students needs to do somethmg constr,uctwe By apprecla--
tion | mean doing something about what you believe. In some communities students are being urged to use
}he law to change the law. For example, some students in New Jersey are engaged in real|st|c activities,
’ using the instruments of the law to effect constructive change. .

A prlnCrpIe that runs through our history is that ours is a government of law and not of men. An
appreciation of the rule of law as a means of approaching society’s problems may mean that recourse to the
_ courtrooms and legisiative chambers should have priority over recourse to the street. Recourse to the street
should be a last resort, and it becomes a last resort for those who uriderstand the uses of the law as

* instruments for societal change. - .
ok ) R
{" The schools cannot escape the clash of value systems and ideas which resound in our socrety We cannot
* “escape and none of us is a bystander Educators, lawyers, criminal |ust|ce.6ff'<:|als police, the community,
\ ' students at law school and elemengary, junior and*senior high, must work together to devise ways of
bringing.the great issues.of our times into the classrooms and into the schools. One \ way to accomplish this
is to utilize the many materials and resource pegple we haye awailable in the law as t:atalysts for probing
value conflicts. The use of the law, in its best sense, seeks to reconcile the past with the present, continuity
' with change, and, as the Chinese say, — since it is now respectable to, quote the Chinese — the use of the law
. helps us to reconcile yin and yartg. The study of law even helps us to produce a generation of ¢itizens who
are users of the law, because they understand the nature and the potentral of the fay and its great:

accOmpllshments both in the past and in the future o
» . rl

»oy

.

.

By way of conclu5|on, | thmk | have found.the proper ending to these remarks Forty years ago Justice.
Holmes said something that has a flavor refainiscent of John Dewey. Since both cam be cansidered great
educators and since the thought is representative of both, it is fitting to end this talk by quoting from
Holmes: “Man is born a predestined idealist, for he is born to act. To act isto affirm the worth of an end
and to persist in affirming the worth of an end is to make an ideal. We all, the most unbelieving of us, walk
by faith. We do our work and live our lives not merely to vent and to realize our |nner force, but witha
blind and trembling hope ;hat somehow, the wé’dd will bea ||tt1e better for our strJvrng

. . . hd R . . .
Perhaps all of us involved in Iaw education will marshallour forces to make this world a little more civil, a
little more dignified, a Ilttle more sensrtrve to,llbemusnce, and equality, and hopefully, a littler nmore
‘ honest.” . . o
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There exists a critical need for law-focused education in the school‘s.‘Stu&ents constantly inquire jnto the
relationships between government, particularly the court system, and their individual rights as citizens. How
can the educational system address the problem in the midst of ever-changing sociological, economiccnd
political circumstances in a satisfactory manner to the students awainting answers?

In an attempt to solve the problem, this manual, Individual Rights, the first part of the third unit of study
in a year- Iong'sm:iai studies curriculum, presents the basic foundations of law and the concept of freedom
of expression guaranteed under the Bill of nghts The second part of the unit is the manual Fair Trial v.
Free Press. ... . .
. S

The inquiry-oriented approach presented herein demands active participation of students thus develbpirig
analy}tlcal and evaluative skills in addition to fundamental knowledge. Directed discussion, role-playing
simulations, and debate are emphasuzed. .

>
N, M
* -3 ]

o8 s L . . L > . .
Pre—planning will incréase the effectiveness of each section. Since an inquiry approach is essential, questions
should be of a nature that analyge (‘‘why,” “how would") evaluate compare or cont:ast and describe.

The design layout of /ndividual Rights provides maximum ﬂexlblhty The curriculum material is d |ded
into selfcontdined sections with no specified time limitations for presentation. Each section containg four
parts. Directive indicates the behavioral objectives to be acquired. /nformat prowdes introductory informa-
tion in a simplified, condensed fashion for easy scanning. Motivat Qescrlbes stud'e’nt activities, inquiry

. methodology, and interning 'recomnw:'datlons Finally, Reference explains sources of additional material

and sugges alternative uses of the .carriculum section. For additional information-and assistance, the
Resource hﬁznal should be used by both the teacher and students..Material to be~used by the students
|

e-tinted pages. " ) . ) !
Y ’
Lastly, this is a learning experi %\d no one expects an instructor to possess the legal expertise to answer
every point discussed. As afi of ] ob;ectlve speakers, workshops, and mtermng activities are encouraged
as a critical component of instruction. & . .

o 4

&

»
.




»
»

%

Aruitoxt provided by Eic:

.- " CHAPTERI L

~ . FOUNDATIONSOF LAW . -

R - "+ INTRODUCTION R N

. f - » - . ) “ . ‘ (
“This chapter introduces students to the foundatlons of law through a Serles of classroom activities designed
to stimulate individual assessment of both values and concept of the need for laws, plus a basic understand-
ing of the crlmnnal procedure. ’ . )

. °
»

Through thg Value Survey students will have an op;‘ortumty to readt to crmcal topics assocnated with legal
rights and responsibilities. . * . .

BN gt
Why Do We Have Laws? provides the base for a general discussion where students are requested to
formulate their own law and evaluate its precision, jurisdiction, limits of enforcement,’ and possible

aIternatlves 1
. . L, ,
The activity, Defénd Your Case, allows students not only to present their argumentg for or against the law

\ ,written in the previous section, but also to examine their reasoning and.presentation.

East Africa Hypothetical, is a case study that requires students to i‘t.xdge the actions of an'African villager in
a murder trial. Posmve law, legal rea&ism, and sociological law are discussed. A suggested lesson plan is
prowded . L LA e o8

-
3

The Constltutton is the focus of the Bill of R/ghts and Criminal Procedure section wherein, students are

. requested to ﬁentlfxthe basic rights of |nd|v1duals and define some prehmmary legal terminology.

Upon complétion of this chapter students will have acquired a fundamental kpowledge and understanding

of the law in order,td interpret partlcular case studies resented in subsequent chapters.
Is p eq

oy
. ; . \ l/
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« Directive:

To provide the students wnth an evaluatlon of critical facts relating to, individual nghts and f
+ = freedoms. & ‘

Informat: Distribute the sum/ey contamed on the followmg page

. ;

Motivat: ' After dlstnbutjng tH% survey, have the results compiled qn & class tally board so that they may

<
be exammedéfor a-pest analysis. Students should dISCUSS their opinions on the varlous topics
noted on the- survey ’
N, -
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,WHAT DO YOU THINK? = -

L] \
. The subject of Individual Rights has become of paramount concern among high school students. There is a
growing request for legal education and case study analysis among school admlnlstrators and curriculum
developers. Indicate your opinion' on the following toplcs by placing P for pro, C for con, U for undeaded

—_— Individuals should be guaranteed rights against search a.n.d seizure without a warrant.

) o e
- — lndividuals sl:\?ould b_g stopped and frisked only under suspicion of a serious crime. - -

! . __3»__ Thelegal court system should be corttputerized to alleviate delay. -

&

The death penalty should be imposed for serious crimes. . .

——
* ' . -~

Individuals should be allowed to say énything they wish in what ever Mmanner they prefer.

School administrators should perr'nit pregnant girls in school throughout theit term.
' ) Lad

Individﬂztls should be inforrﬁe\d. of more rights than those normally explained at an arrlét.

. . LIS

The juvenile system should be revised to include more rights.

‘v —_ The press media should” be prevented by some government |mp05|t|on from prlntmg
unsubstantiated Speculations. N o .

o

“ ___" __ Consumers should be guarded against warranty or liability technicalities by law.

.

. . N 14
' . _______ Abortions should be prevented since they violate the pursuit of life imd liberty.

Laws should be made to eliminate interpretations.

3
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* WHY DO WE HAVE LAWS? : ‘
o~ .
.To provide the student with an opportunity to construct a law relevant to his school situation.
. . o
To encourage the examlnatlon of existing IaWs for their form and developmentas described V|a
discussions.
The world of law and legal terminology can be both interesting and at the same time extremely
confusmg Laws are not definitive and, therefore, are subject to interpretation. This factor
provides for flexibility, depending upon varied circumstances and social morals. Justice Qliver
Wendell Holmes stated that “Precedents should be overruled when they become inconsistent .
{,
with pfesent conditions.” Laws can be classﬁed dependlng upon their ofigin or jurisdiction. | <.
Common law is bench-made law rather than strict Tixed bodies Qﬂ‘jﬁnlte rules such as modern _ - ’
cwﬂ codes. In Roscoe Pound’s words, “It is a mode of judicial 2 tic thinking, a mode of : ¢
treating legal problems.” Under it the judge is creator, interpretor, modifier. Statutory law
is concerned with society, as a whole rather than private citizens. It is;aaw that originates with
specifically designated, authoritative lawmaking bodies, presumably fegislators or congresses,
butit also may include executive and administrative decrees, treaties, ordinances, and forms of
protocol. " Private law governs the relatlonshup between citizens such as contracts. Public faw
deals with definition, regulation, of enforcement of those rights where the state is viewed as*
the subject of the right. It is the portion of the law concernlng the political situations between
individual and state. Subscripts of publlc law are administrative law (agency activities), Con-
stitutionak law {interpretation of existing laws), and givil law (Iegal rights of private persons
and/or organlzatlons)
”Students are to be directed to isolate a number of local concerns preferably those involving
their schpol. One topic which illustrates some controversy should“be selected as the topic for
forming-a law. Students are to be instructed to write a law via discussions of various aspects of
the topic selected. The lnstrut{ ion should ask questions th?t will |nd|cate the following factors:
precmon of language used : . ) .
portions conﬂlctlng Vith existing laws
extent of jurisdiction i ‘ .
-degree of ambiguity open to interpretation . ,
limits and means of enforcement
implications and scd%e of language
alternate means of handlfng situation
8 ¢« consequences of enforcement or non—enforcement ,
9, - acceptability by majority . ’ “
10. hlstorlcal teferences. : ,
4 3 . f
_An example would be the topic of a school newspaper publlcatlon written into a law stating i
“Students shall be permltted to publish any material in a school newspaper and distribute itto -
any individual.” Questions would have to defne (1) what material can be published, (2) who
would have right of censorship, (3) what criteria should be estaByshed to govern policy, (4)
who shall review the final copy, (5) has a newspaper been prewo laypubllshed and banned —
why, (6) how will distribution be limited, (7) what_ punlshmen; b€ levied by misuse, (8)
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« what limitations will be placed~on staff, reviewing body,. distributors, etc, Students can be . -
given roles of various key persons and reflect their positions. A student should be desrgnated as - . .
. . a recorder of howthe law evoIves so that the notes ¢an lateshe_examined. \
Reference: Some legal termifidlogy can be introduced and explarne¢ Refer to the glossary provided, page
O, ¢ 1}1 A lawyer ar judge can be a guest speaker to discuss law formations and decisions. {Refer %
. to Resource Material appended ) ’ . . /
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. e . DEFEND YOUR CASE ., - ?
‘ » ‘. ‘ . M L] ,
- . 3 " r: M ?
st L e . ‘ .
Diregtive:  To provide an awareness mt;.v legal defense and prosecution. > . - ,
¢ . — . . - ¢ >
> SR LY - \ .

_ Informat: * The purpose of a defense Weution is to win the-case. In:most_ cases this involves a |, -
. thorough knowiédge of the fa question and the ability to dctect flaws. : : T T
i . v S Nl o>
Motivat:  The main portion of the information provifled i this section .isg'm\‘(ritte'n and gained from
. mexperience. This activity is an actual preparation for understanding case studies and a reference’
'_‘° “poirit in the mook trial of Tinker v. Des Mpimes in Chapter Three. Students should be divided L
" into groups of three: on€ defender, one prdsesutqy, and one observer. The *“law’’ composed in
the previous seotion can be used in this gamin"é‘-’— or any local law, The defepder and.prose- .L
%utor are to present their opposing views while the gpserver (or judge) recorgls the movement o
of .the argumeritg. After allowing 20 minutes for an‘upinterrupted rebuttal portion, theob- »
. servgr should be given 10 minutes tq disctss his observations. The class should then be reunited
* with defen;e, prosecution, and ob*rvers grouped together. Basicall-y,\these p'oion_ts $hould be
K - . = —/ . Kl

~

»

R ’ , nhoted: A % - ‘ R
. ) - o . et ‘ } . SN
1.0 wich role was more difficult and why? o A ’ o '
. \ 2. at was the maiBr order of most presentations or how did each side present tﬁ_eir views?
3. Which side won inithe observers’ views? : LI . '
) . " =1+ " 4. 'What conglusion can be drawn on these roles? B L ] .
. - . % EN e s R R . . I . ¢ \?
“ . As noted in the Introduction, page xxvii, interning is an 1mportant portipn of this unit. Stu-

. "+ dents now are to visit other classes, the faculty, and principal and present the law and" theh _
© " " their arguients. The host class should decide the “winner,”-basing their judgment upon the e -
L above Yoints, ADVANCE NOTIFICATION TO OTHER CLASSES SHOULDBE GIVEN T
.o AVOID CONEUSION. ‘ _ T e o .

¢ -

- L]
¢ [y . .o
g

_ Reference: Because of the napure of this activity, ,dg‘ta'nled explanations would not be profitable. A syb-
stitute gaming would be to rewrite the introduction®o thé Constit\ution. 0{, perhaps the aboye Dot
format could be uséd to resolve why ‘allxmen are created: equal’”’ and Women'’s rights can , ¢
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- Directjve:

Informat:

eference: .

ACTIVITY.

" EAST AFRICA HYPOTHETICAL

To provide-studg_nts with an understan_di?né into the-diff\c;rent approachestolaw. . ° . ‘”

This.s'éction is an introduction into the case study 'approgch and legal precé&ence. There,are
several outlooks on a law such as positive law (applies law to case without interpretation), legal
realism (accommodates or appropriates law to circumstangces), and sociological law (applys or
blends custom with, law): , S '

L
'

The actual case study should be either read or distributed as it appears on the following pages.
The subsequent three legal opinions demonstrating the approaches to-faw should be noted

“after the activity.

’

Students are to $e divided into groups of judging bodies in order to examihe the case. Ask
them to devise a rationale for and/or ‘against the man’s ponvic'tion. After an appropriate lapse
of time list the results and via discussion separate the approaches to law. If not alj of them.
appear, ask questions to stimulate their formulation. Students could be asked to compile a case
study containing thibcase and the majority group. or class gpinion with the dissent, as a
familiarization with up-coming case studis. This first case study._is included within a suggested
lesson plan designed.oy Narman Gross, Djrector, Special Committee on Youth Education for
Citizenship, American Bgr Association, to' demonstrate its effective use in legal education.
Y - .

Refer to Resource B for additional informagion. If possible, a field trip to a cours is suggeste}
in order to interview a judge with regard to legal bias and rationale. ADVANCE NOTIFICA-
TION TO SCHOOL ADMINISTRATION AND COURTS.IS REQUIRED FOR THIS

.
<
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- 7 FOUNDATIONS OF LAW 2 X
-(to extend for severat class pe(iods) ’ .
. This lesson focuses on'the nature of law, highlighting several of the dnfferent approaches to law, and also
illustrates the use of the case study methcd in iegal education.
]
1. Teacher should ask the class: What is Jaw? Write down on an overhead projector orthe blackboard
— *the responses given by students, and ask them to explain ot #clarify what they- mean. (No real
» judgment on the right or wrong of tyeir input is necessary at this time.)

2. After a period of general, open discussion, the teacher takes the lead by asking questions, which will
bring the class eventually to some consensus on a definition of law. For instance, a discussion might
. copsider: . '\
v -,
® s there an element of morality in law? - .
m s tiiere a relationship between morality and self- |nterest7 (How would y%\handle a situation in
which a person comes onto your property to take something which he claims as rightfully his?)
w How do people use law for therr own ends, even though the law ltself is an dttempt.to establish
. morality and justice? / o0 "
m s law the will of the strongest? (not necessarily ' ‘
w Would anyone argue tHat a souety {or people Ilvmg together) could exist without law -(whatever
form it takes)?
m s law rules and regulations generally accepted by socuety7 (Somezlaws wnll not hold up to this

_definition.)
’ Eventually, *class should come 16 see that: Jaw is some framework that posltlvely or negatively
stabilizes life among a group df people . . )
. -~

3. Hand out the hypothe_tfcal case (page 17) and have the étudents read it over on their own..

' ~ » , - . . -
4, Have students write down in class-(or for homework):

a. alist of the facts in the case (as known from handout)
b. the /ssues involved ‘ . -
c. what decision they would reach {assume that students are members of an outside tribunal)

d. the.opinion, i.e., why the decision turned out to be what it was.

Students should assume only the facts as given. Note that some of the facts may be hearsay and
shouIdQ_e stated as ‘such, e.g., “The young man said that ..
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5. "After ‘sufficient time, the teacher should ‘go over the points listed above. First, what are the facts? -
What happened? List them on thé board or overhead projector as students volunteer their responses,
taking time to discuss each one. . e

~

® Hekilled woman after creeping into her hut
» Two children died. - . .
s® Healleges “self-defense. ® : ' ' °
® He was conwcted aktrial level and sentenced to death.
@ He turned himself i i : _ )
® The accused haﬁ“no? Western background. o »
L] etc. -

J . .
6. Have studentg try to separate the important facts from the unimportant.

7. Ask them what facts can be inferred as reasonable assumptions.
sponses (e.g., he thought woman would kill him}.
“~ = ®
u, Can gbe inferred that there is a tribal belief in wrtohc:raft7 (Not usually. It is not given and
~-cann lly be assumed.) :
TR Would it makea dlfference if only he belleves in witchcraft as opposed to the whole tribe?
5
8 Use the wrtchcraft questlon :f‘ d into a dlscu55|on of what facts are not given that need to be
known. * < e

Students shouid support their re-

o e ¢ 4 ‘ ¢
Examples: oot ﬁ“‘c -
® What did children die of?
) =" Did other children die mysteriously durlng thrs period? . -
- “u""Does the tribe believe in witchcraft?t™ b v

>

- B
s
]

What are_the ge general customs and Ways of this tribe? * »
Is there a difference between witchcraft used’as a power t6 heal rathe

an-tokill?

Was the woman a witch? If so, what kind? * - ¢ '
-Does the tribe have Jaws agaln;t evil witchcraft?
If 50, is the young man the’ proper person to enforce these Iaws or should he go to the headman.

> fi rst7

s

9 Turn discussion to /ssues involved. The most crmcal part of any case study is the issues. The decision
in a case’is based on what the issue(s) is (are) perceived to be In askipg the students to give the
. issues, have them define and frame them into ““Whether or not...”” questions.
v ’ ] ¢
_[Examples: ° . t
.. Whether er not the murder by the man was self-defense? i
®  Whether or not a Western court should appIy Western standards? -
. ™ Whether or not witchcraft-was invalved?

v

4

- Ask class: Assume that the man honestly-believes in witchcraft: how many would support his claim
of self-defense? What is the Western definition of self-defense? (A reasonable person would-believe
that to do otherwise would lead to imminent physical harm t6 hlmself resultlng in death. )

[
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. R ® s this ridiculous, i.e., if a person is ig danger of death can he be expected to act “reasonably?”

10 Hand out the three opinions of the ngh Court judges (page 19) and have the students read them
bl over.
1. Asl'( the students which judge they agree with an-d why. (Take an informal poll through a show of
hands: how many agree with the first 1udge7 the second? the third? Any dlssenters or fourth
- alternatives?)

v
M

N
)

. Note: It can be inferred from the decisions that witchcraft is accepted by the tribe. What did the
judges say about the yourng man’s bellefs in wrtchcraft7 (They said the beliefs were sincerely held.)

A

12, Each Judge represents a dlfferent approach to law.

a. The first judge is practicing Positive Law (applying the law to the particular case — in th|s case,
" what a reasonable Englishman would do). .
Note: In the poll of student reaction, usually very few side with the first judge. Ask the students
why more did not agree with the first judge, since he was only “doing his job”’ as we traditionally
view the role of a judge, i.e., to apply and interpret the law. . ) .

-

. b. The second judge practices Sociological Law (applying or blending custom with law). Mapy issues
. in the law are a balance of countervailing forces. This judge 3ays that British law haé certain
criteria for what constitutes self-defense, but this has to be modified under the cnrcumstances He
' ) even makes political judgments, referring to ‘neo-colonialism."”

-

Note:"Many students wiII probably sfde with the second judge. Did the students apply the
- principle of “what a reasonaky man would do” but change the location from Piccadilly to an East

‘ African tribe? ¢ ‘ ' vy
’ v . ,

— - ¢. The third judge is following what is called Legal Realism (accommodating the law to particular
circumstances — defining the law according to what he thinks it should be in the situation). Ask
what the third judge is trying to do in his decision. ..
the third judge is trying to do in his decision.

. ® achieve a compromise?

. W setaprecedént? “ \

13. Ask the students whether a fourth approach should be included,Natural Law (a higher law exceeding ,
the written law" "being applied, such*as that recognized in upholding claxms of conscientious objectors

. , r\to mllltary serwce) ' -

The Judges could have said that none of the approaches was satisfactory, thereby taking the case out

of the realm of the legal system altogether. ., A . - °

¢ ~

14. Point out that there are‘many different approaches to the question and that arguments can be made
for each decision. In any case under study, students should investigate what klnd of an approach to
Aaw is used by the judge. The particular East Africa case is good for several reasons: it is compllcated

= A

- . - ~ . R -
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(crime, witchcraft, etc.); it considers the question of what is a “rdasonable” defense; it deals with the ! _
< issue.of a clash of cultures (Comparing and contrasting laws from different countriesand cultures can :

be very enlightening). ° - N
r"i ' '
15. In conclusion, point out that there are two results of any ‘case: ! v
a. guilt or innocence of the individua! involved is detersined; b T
b. aprecedent is set for future cases of a similar nature. L ) v

v

Eyery case makes law for society. There is a need to look at a case’s effect on the law. Ask: What
would be the effects of various decisions possible in the East Africa case?

Due process requires that laws be precise and c{eara, and that guidelines be sét regarding enforcement.
Otherwise, law would have no meamng People would be unable to determlne what they can or i |
cannot do. < . : ’ |

16. Suggestions for further activities: : ) | o

a. Have students write a law, including the components ot rule and enforcement apparatus. They
will find it extremely difficult to frame a law (e.g., a school dress code), that is both general in ‘
, nature and yet not open to a wide variety of interpretations. ) ) \
b. Have students try to construct a society (e.g., students have been shipwrecked on an island). See
- what happens. Are they at a loss? Do rules and gundellnes emerge7 This is a good exercise in

teaching the foundations of law. i ' L
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LAW AND POLICY IN EAST AFRICA

’

A young man in a remote village, uneducated in the Western sense, is charged with murdering a relative, an _

old woman. He admits killing her but says he did so in self defense: she was a witch, sworn to kill him by
incantation. )

7

The story told by the young man is that one of hj§ children came down with an unknown illness, weakened

mysteriously, and died. By tribal custom the old woman, his relative, should have prepared the funeral rites,

but she did not do so.,When he asked her why, she sald she had-cast a spell on the child and woutid kill all
- his family. ' .

3 R ""~

Then another child sickened and died. The man confronted“ the old woman and demanded she stop. She

laughed, looked hard at,him, and said she would%ee that he died before sundown that day. He went away,

found an axe, crept into the old woman'’s hut, and killed her. Then he turned hlmself in to the head man.

’

The young man was convicted and sentenced to death.

D
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T / BILL OF RIGHTS AND CRIMINAL PROCEDURE
L8

A
v

- g
=

Directive:  To provide the students with an opportunity to analyze laws.
) To provide a knowledge of the crtm.nal procedure in a basic sense, for background into
- i upcomlng case studies.

informat: The constttutiona] Iaws “of criminal procedure are contained in two sections of the orlglnal

¢ Constitution and five of the amendments. Each rule is restated in its basic form, with its source
in parentheses: .
1. The Tedéral gover*ment may not'suspend the writ of habeas corp freedam is

rebellion or invasion, (2) during such rebellioh, or invasion the public safety requtres its suspension.

limited by federal power. There is one exre%tr\on\'rhe writ may be suspendéd lt (1) there is either
(Art. I Sec 9)

e

[ -

2. Except for impeachment, all federal crimes sball be tried by a jury. (Art. “' Sec. 1)
. 3. All federal trials will be held in the state where the crime was comnitted. (Art. Il Sec. 1)

. 4. People have a right to not have their persons, houses, papers, and effects unreasonably searched or

/ - seized by the federal government. (4th Am.) .
. 5. chh warrants and arrest warrants can be issued to federal officers only on probable cause. The
officer seeking the warrant must swear or affirm that the information he is giving in order to receive

2. ) the»varrant is true. (4th Am.)’ .
¥ . _ 6. A search warrant or arrest warrant issued to a federal officer must specifically describe the plage tobe
. searched or the persons and thrngs to be seized. (4th Am.) . .

s
7. In order to charge a pérson with a serfous federal crime, there mustsbe a Grand Jury indictment..
. However, this rule does nat apply to crimes committed in the land or naval forces or in the militia
1.2n the alleged crime is in actual service and le a time of war or of public danger {sth Am.)

8. No person charged with commltttng a federal crime may be placed in jeopardy more than once for the
. same defense. (Sth Am. ) X ’

v

9. No person may be forced by the federal govérnment "to be a wrtness against hlmself or incriminate
’, humsetf (5th Am.) . . ' .
' [4 ¢ 4
10 The federal government may not deprive any person of his life, liberty, or property, except with due
-t process of the law. (Sth Am) . . . .

h . . "

4

PR ' 11 In cnmmal prosecutlons ln federal courts, the defendant has a nght to a speedy trlal (6th Am.)

-




-

-12. A person chargied with a federat crime has the right to a public'.tﬁal. (6th Am.)

“13. A person charged wnth a federal cfime has the right to an |mpart|alljury (6th J)

14. Federal trials must take place in the state and district where the crime occurred. 6th Am. )
15. A person charged with a federal crime is entitled to be informed of the nature a d cause of the charges
agalnst him and to'be confronted with the witnesses against h|m (6th Am.)

a ln

16. A person charged with a federal crime has the right to co\npel wntnesses in his favor to testlfy at his ’

trlal (Gth Am) . n T N .
17. A persorpcharged with a federal crime has the right to have 'the assistance of counsel for his defense. . ~
(6th, Ami) S )

: - R} , o
“18. The|federal government may not impose excessive bail. (8th"Am.) . ' -

v

19. The federal government may not impose an excessive fine. (8th Aml)-

s

s s )b‘ ' » 3 PN
2088 e federal government may not.inflict cruel or unusual punishment. (8th Am.) -
g X e T !
21. No state may deprive any pef his. ife, liberty, or property, except by due process of law. (14th
Am. ) ¢ ’
e . }
22. No state may deny anyone inits junsdlctlon the equal protectlon of the laws (14th Am. ) e i

- vi
Note that under the Fourteenth Amendment as Iong as due process of law is maintained, someone may be
deprived of his rlghts The criminal process in operation can be somewhat reduced for examination. Ina . -
respcnse to a citizen’s complalnt a suspect may be arrested on a warrant or sent a summons to appear in
court at some future time. The comdalnt can also come from the pom:eman who observes the crime. Often '
the arrest tikes place at the scene of the crime and- the complaint will follow. If arrested, the suspect may "
be released on bail at any time. In addition, the state may be requtred to hold a prehmlnary hearing to show *.
probable cause for believing that the suspect has committed a crime. If probable cause is demonstrated —~
either a grand jury indictment or a prosecutor’s information may be filed. The suspect will appear at court
for a formal arraignment at which time he will be asked to plead. If he pleads guilty, he will be tried and
sentenced in'the event he is found guilty. The defendant may appeal a conviction on a plea of not guilty.
Sentencing may include confi inement;, or probation or a combination of both. Parole is supervised freedom
ordened by a parole board Pnor to his time of release ) . .
The thepry behlnd the bail system is that a person charged with a crime may put up™a certain amount of .
money, to assure his appearance at trial. This sum will be forfeited if he does not appear. The amount of
bail is sypposed to be just enough to assure. that the suspect will nof “skip.” A suspegt’s prior record, the-
seriousness of the crime, his personal wealth, and his réots in the community are all considered. ?he bail .
system is intended to mirror the presumption of innocence — since all suspects are presumed innocent until ¥
proved guilty, they should not have to sperid the time prior to trial in jail. This is the theory. The practice is
often opposite. If-a judge determines that a suspect should not be released prior to trial, he will set bail at a
prohibitive amount. If he Hetermines that pretsial release will be safe, bail will likely be nominajl. .

22
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In 1967, the P&sident’s Commisgion on Law Enforcement-and Administration of Justice reportea'

A/thaugh bal/ Is recogn/zed in the law so/e/y asa method of insuring the defendant s appearance
at trial, judges often use it-asa way of keeping in jail persons they fear will commit crimes if released:
before trial. In addition to its being of dubious legality, this procedure is ineffective in many /n-'

~  stances.. Professional-criminals or members cof organized criminal syndicates have little d/ff‘ culty in
posting bail,.although, since crime is their wey of life, they are clearly dangerous.

If a sdtisfgctory solutlon should be found to the problem of the relatively small percentage of )
defendqhts who present a.s]gn/ﬂcant risk of flight or criminal conduct before trial, the Commission
would be prepared to ‘recommend that money ba/l be tota//y discarded. F/‘nd/ng that solution is not
e(IS,V ceen ‘. [y ‘\

A partial solution for the prob/em woujd be to provide an accelerated trial process for pre-
- sumably high-risk defendants .

In any case, mopney baii shou/d be. lmpoSed on/y when reasonable aiternat/ves are not available.
This presupposes an -information=gathéring technique that can promptly provide a magistrate w/th an
array of facts about a deféndant.’s history, circumstances, problems; and way of life. ‘ .

. . ,9 . e‘ ¢
Students shotld be aﬁked to name as many rights as they can wuthm the Constitution and Bill

Motivat:

" of Rights exclusnvely After a ﬁstlng has been complled students should examine the items in
refation to ‘Appendix A. The students’ lists ‘should then be expanded to incorporate the
twenty-two rules prevrou;ly listed. / . .

A dlscussmn should be initiated-whereby various newspaper articles or other,medla be ex-
ammed to pmpomt the entlre criminal process.
R 1,  Whatis the writ of Habeas corpus?” ’ e
© 2. Whatisafederal crime? . A ‘ . ?
.+ 3. How "“unreasonable” defined in the|r own words7 What constitutes a 5earch7
- aseizure? | . -
*4.  What is jeopardy? How did this orlglnate7 s

_5." How isa “speedy trial” defined?-

6. Whyare there public trials?

9. ~What'is excessive bail? Who detesmines this2

8. ‘What is cruel and-unusual punishmeht? ¢ .- _

9. What is due process under law? .

, Are there any rights that Should be added or deleted? Why?
11 ‘Why are individuals not informed of all of these Tights? Are they app'llcable to everyone“’
+ #° . [fnot, why aren’t they? {juveniles, insane, criminals). — .
12.’ ° How are |mpartral juries selected7 Why i is this sometimes impossible? ‘

A survey could be produced and distributed to other classes as a test of their Iegal rights.
Disguss the results. If there is a lack of knowledge to what can this be attributed in today's

socwty" ‘ R #

A
r - o

In revnewmg the cnmnna! process in light of the secondary discussion, variances i its general
procedure should be investigated and explalned Students can research. current newspaper
+ | articleson local, state, and federal-crimes. . _ ,

o
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Reference Additional material should be obtamed on the due process phase of thlS section. Reference
material should include:
Benton v. Maryland 396 U.S. 784 (1969)
. Adamson v. California 332 U.S. 46 (1947) ‘ :
: , Rochin v. California 342 U S. 165 (1952) ' , ; |
A ' Cohen v. Hurley 366 U.S. 117 (1961) . , - J
. Malloy v. Hogan 378 U.S, 1 (1964) ‘ # |
b3 o Pointer v. Texas 380 U.S. 400 (1965) : ,
. ‘ T, Duncan v. Loulsiana 391-U.S. 145 (1968) ~
. ’ Williams v. Florida 399 U.S. 78%4970)

. X { )
* ¥ Resource A and C may also be consulted in addition to the glossary. ! |
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.~ . ©  CHAPTERHN )
DUE PROCESS AND JUDICIAL REVIEW

INTRODUCTION : ‘

’ .
!
~
-
-

The purpose of this chapter is to provide an introduction to due process and judicial review. The historical |
case of Marbury v. Madison and other case studies presented herein are |IIustrat|ve of the toplcs Directed

questioning with these case studies, plus a hypothetlcal case, will a|d in achle.vmg deeper ‘understanding.

Directive:

Informat:
rd

°

Motivat:

+ . «what the early Supreme Co

To provrde students with an |ns|ght into the nature and pe of judicial- precedence.

To provide students wrth an opportunity to investigate the ramifications of the 14th amend-

mient and its applicability to the U.S. Bill of nghts To introduce the concept of due process

L)

The familiar case of Marbury v. Madison involves the lnstallment of Wllham Marbury to
justice-of-the-peace in the District of Columbia. The questlon centers on the rlght of the courts
to decide if Marbury’s writ of mandamus is valid. The case study, inclusive of Justice Marshall’s

annotated decision, is contained in the manual as it appears on 29-37. The question of“aggra- .

vated violations of due process is presented in two condensations of Rochin v. Califoriia and
irvine v. California asthey appear on page 37...In Slaughterhouse casés 83 U.S. (16 Wall) 3’6

(1873), the Supreme_Court analyzed

e precise meaning of the 14th amendment and con-"

cluded that it re@gntzed two distinct citizenships, that of the state-and nation. Theréfore the
power of states to determine and consequently limit the rrghts of their own cruzen\remarned

unaffected by the Amendment (the case of Strauder v. West Virginia pp. 38 39}.

. . - .

The foIIowrng°hypothet;gaI case couId be presented ds a. prelude tQ, the case of Marbury v.

Mad/son F -

. .

The year is- 2009, thirty-three years after the ﬂrst Installatlon of the LEGCOM

- 3225 focal computer system. The unit wus c{eslgned by ‘a special investigative and
developmental brahch: of the /udlclary Départrent on the request of President
Harrison at a cost of $3. 5 billion Yollars. The analog system Is designed to eliminate

the time Invo/ved with court cases, It was programmed with the United States
Constitution and the Declaration of lndependence alorrg with any appllcab/e state

or international laws. For example,"If a person was searched in a parking lot by a
porice office for druys, the defendant would enter a card with his/her version of the
occurrence and cqmplaint with /0 pléa of guilty or not guilty. The officer*or wit-

in

nesses would entpl’ similar card their terminal. The & uter analyzes the ddta
.+ and refers to Ameéndment | V'card No 3947c, and anno at the shopper had
- the rlght to be ~qean:hed % ) A - S

. N .
o / » ¢

Students shouId be d|rected through questlomng to the fact that LEGCOM does account for
he case study of Marbury v. Madlsoq is introduced to illustrate
, utilized to substantiate its position. The follqyﬂng questions

any cases decided inthe past

could be used:
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A -
. Is the doctrine of “judl;:":ZAview, " which gives the court the};ower to declare .
3 an act of a coordinate branch-of the government ufjeonstitutional, required because _ - N
’ a contrary rule would “‘subvert the very foundation of all written constitutions?”” T ¢

Does the ‘judges’ oath” provision (Art. VI, cl. 3) furn/sh ‘the necessary textual — * Fe ( ~
. Support for the doctrine of judicial review? ‘1 ¢
" What of 4rt. 111, 2, cl. 1, extending * the judicial Power" “to all cggses. . arblng ot ’ 2y h Lot Q‘
L under this Constitution?” - . ;o7 . )
L § . . M

2 Studcnts’)éuld note in the Slaughteffiouse cdse the scope of the’ 14th Ameﬁdr\n‘en't asit -,
» applies to any privilege of immunity donferred by the U.S. Constl.tut’;ou and that a narrower ¢ I ¢
o ) construction declares it as a repetifive noteof previously stated principles. What ppear tbbe ¢ . \‘
- ) reasons for such a narrow interpretatior’ — relief against monopoly or equal pitection under . D
" the laws? It might. be instructive at this point to compare’ carefully statements from the .o
. - documents quoted below. . . P L@

N
4 ° . ‘ N
* ]

” No free man shall be. taken or impr/soned or dispossessed, or out/awed or banisfied,
< . orinany way destroyed nor will we go upon hitz, nor send upon hlm, except by * L .
the legal /udgment of his peers or by the law of the land. . . R

(. - ) . MagnaCar‘ta(1275) . _"‘ .

s . . > N

\ i

- No person shull be deprived of life, liberty, or property, without due process of T

. e law. T > . ) &5 I'S B ’ o
° ‘ . & - ‘ y v

e - .- Fifth Amendmer’f to the Constitution §1791)

.o % .\ » - -

: = L° No State shall . . . deprive any person of life, liberty, or property, without' diie

- " -« process oflaw: <, ' | L K .

- ° 3 :-E‘" . ’
* g et v " Fourteenth Amendment to'the Constltution ( 7868)
4° . 14
’ ' ‘ The followmg qumlons shomd be discussed in confunctlﬁbﬁfmh the arrq{‘er case (pages Tt
. ' , 37-39). Gy
» . - . - . N J._' Y &
’ : * ’ ’ ¢ ' c e 9“
. 1. In view of | 1hq mtent of the equal Protectlon clause, are there any addmonai classes for o %
- . [ ”» ° N N G\ )
. ., whom it should be construed liberally?. : .o N
) S, L8 ! N " \;\L
. X Why would a law dlscrlmmat.mg against “German Texanis” be consistent.with the . ¢ i3 :
. ’ N 3 B
purposeof the amendment? . . - oo .
N k . ° ’ ’ ¢ . '\
. 3. What “polmcally poteut mmormes could be smgled out for speaal leglslatwe : >
s L. advantages or:; dtsadVantages7 . p - . o aoe e,
. . 4.. Should ,Ieglslatlon discriminating on the basis of congenital and unalterable. traits for L
: which the person is fiot responsible justify the creation of-a “suspect” classifjcation? ’ S 5
- .. Y R . .
) A 5. ‘Are women considered'“polificallwimpotent'minori.ties (consider alien, |Ileg|t|mate S LT
' cri\m'inally insane)? « o T U >c e y
A . ' -‘ . . . % « ) a . ¢ ‘ .". ‘\, “‘,‘__, .
) ’::"“ e . "‘: i L4 . ,, o’ .5_!— - (A
o : ) » . @ . 5 o . . . .
3 . A - . X ) LT . ’. ~ .
b : : - * - .o L -
4 PR . . . : o £ oo N ‘
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' . . v . ' e ‘
.- Students should investigate it the Rochin and' /rvine cases {page -37) the proposition that
. although evidence obtained in yiolation of the protection against):l"upreasonable search and.
seizure v'iolates the minimal, fundameqtal standagds of due process, the use of such evidence
gy d9e§ not constitute a unique due process violation. " . . .
. . - A * .
i .geferencq: The following cases should be-reviewed: o .

Y

[N
P

F

L]

Opinions by various individuals ar;z provided herein.

s

1]

-on It the responsibility exclusively rests."

’

»

e

e

.” make the judiclary a despotic brarich. e

Madden v. Kentucky 309 US. 83 ° X
Llague v.C10 307 U.S. 496 \

. Edwards v.California 314U.s.160 , ¥ -
Turner v. Fouche 396 U.S. 346 - =

»

JUSTICE GIBSON, dissenting in Eakin v. .Raub, 12 S. & R. 33Q (Pa.
1825):* “The oath to support the Constitution Is not peculiar to the judges, -
but Is taken Indiscriminately by-every office of the government, and Is de-
signed rather as a test of the_political principles of the man, than to bind the -
officer ih the discharge of his duty: otherwise, it were difficult to determiné, N
what operation it Is to have in the case of a recorder-of deeds, for instance,

who, in executioff of his office, has nothing to do with the Constitution. But
granting' it to relate to the officjal conduct of thé judge, as well as every other , .. .
officer,_and not to his political principles, still] jt must be upderstood in :
referendexto supporting the Constitution, only as far as that méy be irivolved

Iri his official duty; and consequently, If his officlal duty ddes not compre-
hend.an,ipquiry into the authority of the legislature, neither does his oath. . .

i "But‘dc not, the judges do a positive agt in violatiori of the 'Constltutlon,,
when they give'effect to an unconstitutional law? Not If the-law has been
passed according to the forms est ed In the Constltutlon,:;]he"?a”/'/;cy of » --
the quéstion s, in supposing that,the:judiciqry ddopts the acts of the legisla-
ture as its awn; whereds, the enactineiit of a law:and she interpretation of it -
are not concurrent acts, and as the /udlclqry'li’gibt required to concur in the
enactment, neither Is it in.the breach of the constitution which may be the
7onsequence of the enactment; the fault Is Imputable to the legislature, and

3

t

g

THOMAS JEFFERSON, writing in 1804, in The Writings of Zhomas
Jefferson 210 (1897): “The judges, belleving the [Seditiaq law¢constitu-
tional, had ‘a right.to pass a sentence of fipe and ImpriSonme because that
power was placed_in their hands by the Constitution. But t Executive,
belleving the law to be unconstitutional, was bound to remit the e ecutlon of
it; because that power has been corgﬁjed to him’ by the Constitution. The
instrument meant that its co-ordinate branches should be checks on egch
other. But the opinion which gives to the Judges the right to decide what laws .
dre constitutional, and what not, nt only for themselves imtheirown sphere ~—— —
of action, but for the Legislative and Executive also in their spheres, would

. SR

L8] s e

. MY h ~ -2 . : ! . ‘. ’ s
*This ofinion is generally regarded as the most eﬂectlve% of fe ers to Marshallig Teasoning supportiygejudicial review.
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e thelr reasoning mdy deserve.”” ,

o decislons mult bé bingin

ANDREW JACKSQN, veto messdge in 1832 on. act to recharter Bank of
United States (the constitutionality of which had earlier been upheld by the .

, Court), 2. Richardson, Messages and Papers of the Presidents 5 76, 587-82
( 7900) “It Is as miich the- -dyty-of-the
Senate,~and of the President to decide upﬁt the nstltutloqa/lty of any bill
w5 or resolution which may be presented to them fér passage. or approval as it Is

W3¢ of Representatives, of the * .

of .the supreme fudges wh%n it may be brought before them for Judicial o

~ \the opinion of Conress has over the judges, ahd on that point the President is “-

" Independgnt of both, authority of the Supreme Court_must not, there- < -
fore, be permitted to control-the €ongress or the Execdtlve when acting in .
the]r legislative . capdcfties, but to hdve «)nly such influénce as_ the force of

(declslon The opl%c;r{);:he Jadges has ho more authorlty over Congress than

<

e AN b PSR -
ABRAHAM L/NCOLN Inaugural address in 1861, 2 Richardson sﬂpn, :'

- at 5, 9-70 “l do not forget the positiorr assumed by some that constitutional
quéstlans are to-be decided,, the Supreme Court, nor do | deny'that such
py cuse upon the partles to a sylt as to the.
object of thot suft, while j:are aiso entitled to. very“lﬂgh respect and
coqisideration in all parailel cases by all ‘other departments of the' Goverf-
ment And ‘whifé it.is obviously possible that such a decisien may be errone-
ous in any given tase, still the evil effect’ fo/(gwing it, being limited to that
partlcu/ar case, with the' chance that it may be overruled and never become a
precedent for other cases, can better be.borné than could the evils of a

different practice. At the same time, the candld citizen must confess that If

-~

A

the’policy of the Government upon vlta/ questions affecting the whole people - «

Is to be Irrevocab/y fixed by decisions of the Supreme Court, the Instarit they
are made in-ordinary litigation between partles In personal gctions the people
will have ceased to be their own rulers, having to- that &tent practically
resigned their Government intd the handf of that emirent. tribunal. Nor is

there-In_ this Yiew any assquit upon the court or the judges. It Is a duty from .

whicli they mdy not shrink to decide cases properly brought before them, and’
‘ it ls no fau/t of theirs If others seelz to turn their decisions to po/ltlca/
# - purposes.” . v ¢
- HENRY HART and HERBERT WECHSLER, The Federal Courts’ and
* the Federal System 93 (7953): *“Both Congress and the President can o&vi-
ously contribute. to the .sound interpretation of the. Constitution. But are
they, or can they be, 50 organlzea‘ and manhed as°to be able, without ald
from the coyrts, to build up a body of coherent and Inteliigible’ constltutlona/
principle, and to carry public conviction sthat gthese pT/;zJp/es are being
"\ observed? In respect of experience gnd terﬁperament of personnel? Of pro-
cedure for decision? Of means of recording grounds of declslon’ Of oppor-

___tunity for c/ose examinatfn of ggrtlcular questlons?” \ ‘ -

"
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2 SCHARLES BLACK, The People and the Court 776 {1960): I cannot

believe anyone serlowly thinks that, in fact raiher than in fiction, the Con-
_gressman understands, better than the Justice, the history of our country, the
theory and structure of its political, economic, and soclal lnstltutlons, or
‘ most of the other thlngs that bear on prudent constitutional decision.”

LEARNED HAND;\ The Bill of Rights 77-15 (1958): "[L]et us try to

) lmaglne what woulg haveé been the result if the power [of judicial review] did
“not exist. There we(e two altemaﬁves, each prohibitive, | submit. One was .
. that- the decision of the first 'Department before which an issue arose should

be conc/us[ve whenever it arose later. That doctrine, coupled with its con-
.ceded power over the purse; would have made Congress substantlally omni-
. potent, for by far the greater number of issues that could arlse would depend
upon its prior action? .

As Hamilton lntlmated every legislator is under constant pressure from

""" groups of constituents whom it does not satisfy to_say, ‘Although | think

what you want is right and that you ought to have it, | cannot bring myseif to
believe tﬁat it Is withiny my constitutional powers.’ Such scruples are not
convincing' to those whose interests are at stake; and the voters at large willl
not usually cdre enough about preserving ‘the balance of the Constitution’ to
[Offset the votes of, those whose interests will be disappointed. . ... Moreover,
the second alternative would have been even worse, for under it each ‘Qepart-

__ment’ would have been free to decide conttltut/onal issues as it thought right,

rejard/ess of any earlier decision of the others Thus it would have been 'the
President’s privilege, and indeed his duty to execute only those statutes that

- seemed to him tg "be gonstitutional, regardless even of a decision of the

Suprems Court, ?urt would havé entered such judgments as seemed to
them .consonant @y ltﬁ he Constitation; but (nelther the President, nor Con-
. gress, would have>Been bolund to, enforce them If he ok It dlsagreed and
“without their help th 2 judgments would have been waste Daper.

For centuries it 'hgs been an accepted canon in interpretatlon of docu-

ments to interpolate in?® the text such prov)slons, though not expressed, as -

are essential to prevept the defeat of the venture at hand; and this applies
with especial force¥to, the intérpretation of constitutions, whlch since they
are deslgned‘to cover a great multitude of necessarily unforeseen occasions,

* must be cast.in general language, unless they are constantly amended. If'so, It

was altogether in keeping with established practice for the Supreme Court to
assume an auihorlty to keep the states, Congress, and the Presldent within
thelr prescribed powers. Otherwise the governmerit could not proceed as

g “planned;.and indeed wau/d" almost certainly have foundered, as in' fact it

almost did ovér:that very Issue. .
However, since this power is not a logical deduction from the structure
of the_Constltution but only a .practical condition upon its successful operg-

tlon, it 't peed not be exercised. whenevér a court sees, or thinks that it sees, an

lnvaslom othe Constitutlon.”

Mdya- Congressman vote against a blll because he belleves it to be uncon-
stitutional even though the Court has held to the contrary? Wlay the President
. veto such a bill on, this ground? ‘If the Cour%gs upheld the constltutlonallty
of a federal-criminal statute, may a subseqaent Presldent relea.s’e and grand
pardgns to all persons convicted under It {see Art: 1l; § 2 c 1 )? If the
President altogether refuses to “recelve Ambassadors and other public Minis-
ters” (see Art. Il, §3), may the Court order him to do so?




~ ) «

J- SKELLY WRIGHT, The Role ofsThe Supreme Court in a Democratic

* Society, 54 Corn. L. Rev. 1, 11 (1968);."This argument for Judicial restraint

not only overplay¥ the Court’s deviancy but also overstressesiits immunity

- from democratic processes. To begin with, the Justices are appointed by the

President, ‘the one elected official whose constituency Is the nation as a

whole. On the average a new appointment is madeevery twehity-two months.

And, as Justice Frankfurter reminds us, *Judges are men, not disembodied

splrlts’ who are blind ‘to the political reallQl among them, Moreover, If the -

. Yustices are not themiselves sufficiently attuned to the times, Congress can

Jbring reality, home to them through its power over the Court’s appellate

Jurisdiction. Indeed, if the Court Is too far out of touch with the people, the

- Congress and the executive can annul its directives simply by refusing to

execute them, or the people can do so by constitutional amepdment. In sum,

although the Court is;hot politically responsible, it Is likely to be polltlcally
responsive.” N

.'u

LEONARD LE‘V}{. Judicial Review, History, and Democracy: An Intro-
duction, in /udicl ~Review and the Suprethe Court 1, 12 (1967) “Judicial
review would néve have flourished had the people been opposed to'it. They
have opposed only its exercise in particular cases, but not the power itself,

. -. They have the sovereign power to abolish i outright of hamstring it by.
- constitutional amendment. The Presldent and Congress could bring the Court
to heel evep by ordinary /eglslatlon The Court’s membershlp, Size, ‘funds,
staff, rules of précedure, and gnforcement agencies are subject to-the control
of the 'political’ bmnches /ud/clal revlew, in fact exists by the tacit consent ‘
of the governed.”
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MARBURY v. MADISON ) .
¢ ]
- - :.: . - ) . \/ B -

Thomas Jefferson,an Anti-Federalist (or Republicah), who defeated John Adams, a Federalist, in the
presidential election of 1800, was to take office on March 4, 1801. On )anuary 20, 1801, Adams,sthe
defeated incumbent nominated John Marshall, Adams’ Secretary of State, as the fourth Chief Justice of the
United States. Marshall assumed the office on February 4 but continued to serve as Secretary of State until
theend of the Adams administration. During February, tHe Federalist Congress (1) passed the Gircuit Court
Act, which, among other matters, doubled the number of federal judges and (2) authorized the appoint-

ment of 42 justlces-ofthe peace in the District of Columbia. Senate ¢ confi rmation of Adams’ “midnight?

appointees, virtually all Federalists, was completed orf March 3. Their commissions were signed by Adams
and sealed by Acting Secretary of State Marshall, but due to time pressures, several for the justices-of-the-
peace; including that of William Marbury, remained undefivered when }efferson assumed the presidency the
next day. Jefferson ordered his new Secretary of State, James Madison, to withhold delivery. s

Late in 1801, Marbury sought a writ of mandamus in the Supreme Court to compel Madison to deliver
the commission. The Court ordered Madison “to show cause why a mandamus should not issue” and the
case was set for argument in the 1802 Term. ‘

While the case was pending, the new Republican Congress — incensed at Adams’ efforts to entrench a,

" Federalist judiciary and at the “Eederalist’’ Court’s order against a Republican cabinet officer — moved to
repeal the Circuit Court Act. Federalist congressmen argued that repeal would be unconstitutional as
violative of Art. H11’s assurance of judicial tenure “during good behavior” and of the Constitution’s plan for

separatiorf of powers assuring the independence of the Judiciary. It “was in this debate that for the first

,trme since the initiation of the hew Governnient under the Constitution there occurred a serious challenge
‘of the power of the ]udicrary to pass upon the constitutionality of Acts of Congress. Hitherto, [it had been

the Republlcans] who had sustamed this power as a desirable curb on Congressional aggression and en- '

croachment on the_rights of the States, and they had been loud i in their complaints at the failure of the
Court to hold the Alien and Sedition laws unconstitutional. Now, however, in 1802, in order to counteratt
the Federalist argument that the Repeal Bill was unconstitutional and .would be so held by the Court,
[Republlcans] advanced the proposmonthat the Court did not possess the p})wer - N

The Repeal Law passed early_in 1802. In order to forestall its constitutional challenge in the Supreme
Court until the political power of-thenew administration had been strengthened, Congress also ellmmated
the 1802*Supreme Court Term Thus,, the Courtadldxnot meet between’ December, 1801 and February,
1803. . A S

. . -

[O]n the 24th February, the’ following oplrﬂbn of the court was dellvered by Mr. Chief ]ustlce

\

Nogcause has been showh, and the present motion is for a mdndamus: The peculiar delicdcy of
this case, the novelty of some ofits circurastances, and the real difficulty agtending the points which
occur in-it require a—complete exposition f the principles on wh/ch the oplnlon to be given by the
court Is founded. . L . ~ i
Ist. Has the app{lcant q right to the commission he demands? . . .

L4
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2
Mr. Marbury, then, since his commission was signed by the President and sealed by the Secretary
of State, was dppointed; and as the law creating the office gave the officer a right to hold for five

& Years, Independent of the executive, the appointment was not revocable, but vested in the officer -

legal rights, which are protected by &t”e laws of his country.

. [

To withhold his commission, therefore, Is an act deemed by the court not warranted byt law, but
. yiolativeof a vested legal right. . . . ) . . .

”~ ‘—\—-\\ . \
2dly. If he has a right, and that right has been violated, do the laws of his country affor¢{ him a
remedy? ‘ © g

7_'h'e very essence o}' chvil liberty certainly consists in the right of every Individual to claim the
protection of the laws, whenever he receives an injury. One of the first duties of government Is to
afford that protection. . . .

The government of the United States has been emphatically termed a government of l}ws, and

not of men. It will certainly cease to deserve this high appelation, if the laws furnish no remedy for
. -

. theviolation of a vested legal right. . . . )

o’

Where t/% heads of departments. are the political or confidential agents of the executive,
merely to execute the will of the president, or rather to act in cases in which the executive possesses a

constitutional or legal discretion, nothing can be more perfectly clear than that their acts are only’

politically examinable. But where a specific duty Is assigned by law, and Individual rights depend

upon the performance of that duty, it seems €qually clear that the individual who considers himself

Injured, has a right to resort to the laws of his country for a remedy. . ..
It remains ta be inquired whether, -
P ) ~

3dly. He s entitled to the 'remedy for which he-applies? This depends on, .
s ¢ . s
Ist. The nature of the writ applied for; and,

2dly.. The power. of this court. N

“Ist. f'he ‘nature of the writ. . ..

would be, to use the words of Blackstone, “to do a particylar thing therein specified, which apper-

This writ, if awafded, would be directed to an officer of government, Fd i/ts mandate to him
tains to'his office and duty, and which the court has previously determined,| or.at_legst supposes, to

be consonant to right and justice.”’ Or, in the words of Lord Mansflelg, the apilf&nt;mls case, has *

a right to execute an,office of public concern, and Is kept out of possession of that right.

v - These circumstagces certainly concur In this case. L.

-
-

‘S till, to render the mandamus a proper remedy, the officer to whom it is to be directed, must be
+one te whom, on legal principles, such writ may be directed; and the person applying for it must be
without any other Specific and legal remedy. s e e

4

H

1st. With respect to the officer to whom it would be directed. The intimate political relation
subsisting between the President of the United States and the heads of departments, necessarily
renders any legal investigation. of the acts of one of those high officers peculiarly irksome, as well as
deiicate; and excites some hesitation with respect to the propriety of entering into such Investigation.

Y ' . 32
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. _ Impressions are often recefved without much reflection or examination, and it Is not wonderful that
In such a case as this the assertion, by an Individual,-of his legal claims In a court of Justice, to which
claims It is the disty of that court to attend, should at first view be consldered by some, as an attempt
to Intrude Into the cablnet, and to Intermeddle with the prerogatives of the executive.

It Is scarcely necessary for the ‘court to.dlscigm all pFetertslons to such a jurisdiction. An
extravagance, so absurd and excessive, could not have been entertained for a moment. The proyince
of the court is, solely, to decide on'the rights of individuals, not to Inquire how the executive, or
executive officers, perform dutles in which they have a discretion. Questions in thelr nature political,
or which are, by the constitution and Iavﬁsubmltted to the executlve, can never be made in this
court.

. ' But, . . . what is there In the exalted station of the officer, which shall bar a citizen from
. asserting, in a court of justice, hls legal rights, or shalf forbld a courvto listen to the claim, or to issu¢
@ mandamus, directing the performance of a duty, not depending on executive discretion, but on
perticular acts of congress, and the general principles of law? ...
>

This, then is a plain case for a mandamus, either to deliver the commission, or g copy of it from

the record; and it only remains to b,s inquired, # )

.

- ‘Whether It can issue from this court.

- \\ ¢ - Theact to ektqbllsh.the_/'udiclal courts of the United States authorizes the Supreme Court ‘to
. Issue writs of mandamus, In cases warranted by-the principles and usages of law, to any courts
~ . appointed, or persons holding office, under the authority of the United States. "o, b

/ Y

. ' The secretary of state, be:ng a person holdlng an office under the authority of the United States ) §
< . . is precisely ‘within the letter of the description; and 'if this court Is not authdrized to issue a writ af _
mandamus to such an officer, it must be because the law Is unconstitutional, and-therefore absalutely
- . Incapable of confering the authority, and as'signlng the dutles whlch its words purpoct to confer ana’

- - assign. ... ) - SRR z

PR

N the distribution of [the judicial power of the Unfteds:azes} it Is delared:that “the Supremie + -
Court shqll have ongmal jurisdiction in all Tases affecting ambassadols, other publlc ministers and '~
consuls, and those in.which a state shall bea pa/p? In aII other cases, the Supreme Coart shall have
appéellate jurisdiction.” R -

N I 5 2
v It bas. been- insisted, at the bar that as the original grant of /urlsdlctlon to the supreme end ~_.. -,
Inferior courts; “is general, and the clause, assigning original ]unsdlct/on to the Supreme Court, con-, ' ~---.
tains no negative .or restrictlve words,” the power refnains to the legislature, to ass/gn originat /urisdrc- o
tion to that court In other cases than those specified in the article which’has been reclted s provided
those cases belong to tﬁe /udlclal power of the Unlted Stat : o \\ .
) ’ o
! -If It had been.intended to leave it-in the dlscretloh of the Iegzslaﬁ/re to- apporﬂon the Jjudicial ‘;
power between the supreme and Inferior courts according to the will of that,bédy, it would certainly, . .~ -
- have been useless to have proceeded further than to have defined the judicial power, and the_zrlbqna
R SN _4in which_It should be mted .The subsequent part of the section Is~mere surplusage, S entirely
~ without wneaning, If. wch Is to be the constriction. If Congress rémains at liberty to glve/this court *

. ' .appellate /ur!sdlctlon, where the Constitution'has declared thelr jurlssiction shall be original; and

/urisdlctlon, made In the—Com’tltun‘on, Is form without substance AR \

s

original jurlsdiction where_the Constitution has declared-it shall be appellate the distribution of AN
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Affirmative words-are often, in their operation, negative of other objects than those affirmed;
and in this case, a negative or exclusive sense must be given to them, or they have no operation at all.

It cannot be presumed that any clause in the Const/tut/on is intended to be withoat effect; and,
therefore, such a construction is inadmissible, unless the words require it. .

The authority, therefore,’ given to the Supreme Court, by the Act establishing the /ud/cla/ courts
of the United States, to Issue writs of mandamus to public officers, appears not to be warranted by
the Constitution; and it becomes necessary to inquire whether a /ur/sd/ction so conferred can be
exercized. fa

[N

The question whether an Act reéugnant to the Constitution carnbecome the law of the land, is a
question deeplygnteresting to the United States; but, happlly, Pt of an Intricacy proportioned to its
interest. It seemS only necessary to recognize certain principles, supposed to have been long ane‘we//
established, to decide it. R t ]

That the people have an original r/ght to establish, for their, future government, such pr/nC/p/es

ags, in their op/n/on, shéll most conduce o their own happiness, is the basis on which the whole

American fabric has been erected. The exercise of this original right is a very great exzrtion; nor can it

ror ought it to be frequently repeated. The principles, therefore, so established, are deemed funda-

. . mental. And aos the authority from which they-proceed js supreme, and can seldom act they are
. / desrgned to be permanent.

.o '

/ .
- P 'y

their respective pawers. It may either stop here, or establistr certain limits not to be transcénded by
those departments. . .

‘defirmed. and limited; and that those limits may not be mistaken, or forgotten, the Constitution .is
- wnizen To what purpose are powers limited, and to what purpose is that limitation committed to
~ j(ntrﬂg, if these limits may, at any time, be passed by those intended to be restrained? The distinction

, " " . between a government with limited and unlimited powers is abolished, if those limits do not confine
~ =317 the persons on whom they are imposed, and if acts pr erb/ted and acts allowed, agre of equal

N obliggtion._! tisa proposition too plain to be contested,.that the Constitution controls any legislative

z _ﬂct'repugnant‘to /t or, thg't the /eg/s/ature may alter the Constituti>n by an ordinary act.

Mo } "f - Between these a/temat/ves there s no middle ground The Constitution Is e/ther a superior

o ; pammouat /ab unchangeable by ordinary means, or it is on a level with ordinary leg/s/at/ve acts, and,

- ) - /Ike other acts,, is alterable when the legislature sha/l please to alter it.

. ; . § /
- - A \‘\ If trlre fo‘rmer part of the ‘alternative be true, then a legislative act contrary to the Qonstitut/on Is

~

J "'.

oW ::, = riot law: if the @tter be true, then written constitutions are absurd attempts, on the part of the
A peop:elfg’//mlz‘ a power In jts own nature illimitable.
LN v o g’*
-\ : .
o, Lot Cer[a/nly a// those who havé framed written constitutions contemp/ate them ay forming the
": .= o ff)ndamenta/ and paramount law of the nation, akd consequently, the theoty of evesf such govern-
" s rdent must be, thatan act of the legislature, repugnant to the constitution, Is vold. .
; . .: '\ Thi;,;heory is essentially attached to a written censtitution, and Is, consequérgly, to be consid-
) P AN %, ered, by this court, as one of the fundamental principles of our soclety. It is not therefore to be lost
AR sight'of in the further consideration of this subject. e
R ‘\ . \ N * .
) - . [y g 34 : .
\ ~ . : & ) -
Q . P *
ERIC | 00048 .
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The ga government of the United States is of the latter description. The powers of the /egislature are

+

This original and supreme will oryanizes the government, and assigns to different depanments i '

PRSI V.
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If an act of the Iegislature, repugnant to the Constitition, is vold, does it, notwithstanding its

*invalidify, bind the courts, and oblige them to give it effect? Or, in other words, tholrgh it be not iaw,

doés. It constitute a ruie as operative as If it was a law? This wou/d be to overtb?ow in fact what was

established in theory; and would seem, at first view, an absurd/ty too gross tQ)be insisted on. It shall, °

however, receive a more attentive consideration

Itis emphatically the province and duty of the /ud/cia/ department to say what the iaw is. Those
who apply the rule to particuiar cases, must of necessity expound and interpret that ruie. 'If two laws
conflict with each other, the courts must decide on the operation of eachs o

So if d law; be in opposition to the Constitution; if.both the law and the Constitution apply to a’
particular *case, So that the court must either decr%e that case conformably to the law, disregarding
the Constitution; or conformably to the Constitution, disregarding the law; the court must determine
which of these conflicting rules governs the case. This Is of the véry essence of judicial duty.

If then, the courts are to regard the Constitution, and the Constitution Is superior to any ordinary
act of the legislature, the Constitution, and not such ordinary act, must gavern. the case to which they
both apply. » . '

f TRt >
. Those then who controvert the principle that the Constitut/on is to be considered ig court, s a
paramount law, are reduced to the necessity of maintaining that courts must close t eirkeyes on the
Constjtution, and see only the faw. * :
- s ] e ¥

This -doctrine would. subvert the véry foundation of all written constitutions. It would deciare
that an Act which, according to the principles and thecry of our government, is entirely vold, is yet,\
In practice, compietely obligatory. It would deciare that if the legislature shall do what is expressly
forbidden, .such Act, ngtwithstanding the express prohibition, is in reality effectual. It would be
giving to the legisiature a practicai and real omnipotence, with the&ame breath which professes to
restrict their powers within narrow limits. It is prescribing limits, and declaring that those limits may
be passed at pleasuré. . .

~

- P

" That it thus reduces to nothing what we have deemed the greatest improvement on poiitical ~ 7

Institutions, @ written constitution, would of itself be sufficient, in America, where written constitu-
tions have been viewed with so much. reverence, for rejecting the construction. But the peculiar
expressions of the Constltution of the United States furnish add/tional arguments in favor of its
rejection. = - . ) .

[

The judicial power of the United States is extended to all cases arisin_(; ynder the Constitution.

Could it be the intention of those who gave this power, to say that in using it the Constitution
should not be [ooked into? That.a case arising under the Constitution should be decided without
examining the instrument under which it arises? .

. Thislis too extravagant to be maintained. . . . L

In some cases, then, tne_ ConstItut/on nwstbe iooked into by the /udges And if they cani open it
at all, what part of it are they forbidden to read or to obey?

4
There are many other parts of the Constitgtiqn which serve to illustrate th??ubject.

iy

5
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Itis decfared that *'no tax or duty shall be laid on articles exported from any State " Suppose a
duty on the export of cotton, of tobacco, or of flour; and a sult instituted -to’ recover it. Ought
judgment to be rendered in such a case? Ought the judges-to close their eyes on the Constitution; and

_ only see the law? : .

s D'. -

If, ‘however, such a bill should be passed, and q person should, be prosecuted=under it, must the
court tondemn to death those vitims whom the Constitution endeavors to preserve’ X
. ~ o
“No person, ' says tf Const/tut/on, 4 hall be convlcted of treason unless on the testlmony of

two witnesses to the-same overt act oron confession-in open court."” .

Hereé the language of the Constltut/on s addressed especially to the courts. It prescribes, directly.
“ for them, a rule of evidence not to be departed from. If the legisiature should change thqt rule, and
declare one witness, or q confession out of court, sufficient for conviction, must the constltutlonal

- principle yfe/d to the leg/slatlve dct? o L

- . v &

From these and many other selections which might be made it is apparent that the framers of
.the Constitution contemplated that lnstrument as a“vile for.the government of courts, as well as of
the legislature. . «éw £ - ’ (

Why otherwise does it direct the /udges to take an oath to support 7t7 This oath certainly applies
in an especial manner, to their conduct in their official character. How immoral to impose jt on them,
if they were to be used as “the instruments, and-the knowlng lnstruments for Vlo/atlng hat they
_ swear to support! L : :

The oath of office; too, /mposed by fhe legislatuge, ls completely demonstrative of the Ieglslatlve
opinion on this sub/ect 7t is in these words: “I do solémnly Swear that I will administer justice
without respect to persons, and do equal right to the poor and to the rich; and that | will falthfu7ly

" and impartially discharge all the duties incumbent on me as- * , according to the best of my
« abilities and understanding agreeably to the Coristitutlon and laws Of the United States."” R
s

Why ﬁoes a udge swear to dlscharge his duties agreeably to- the Constitution of the United
States, if that Const/tutlon forms no rule for his Jovernment? If it ls closed upon him, and cannot be
ln%pecte him? "+ ]\ - ,
3 & " ﬂ .
If such be the real stafe of things, ‘this is worse than” solemn mockery. To prescrlbe or to take
th/s oath, becomes’e“qo’ally q crime. © oo )
3 ‘O

' It Is afso° ny: entjrely unworthy of. obsqrvatlon that in declaring wh’at shall-be the supreme.law of

s the land, the Consgltutlon itself is first mentioned; and not the laws of the United States generally,

but ,hose only wh/cp SZJall be made in pursuance of the Constitution, have that rank

——T——

Sy ("

Thus, the parti¢ular phraseology of the Constitution of the United States confirms and strength-
ens the“principle, ,supposed to be essential to all written constitutions, that a I repugnant to the
w Constitution is voldfand that courts, as well as other deparfments, are Bound by that instrument.

« o

The rule must be dlscharged
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ROCHIN V.CALIFORNIA S 7
Ry , ~ ‘
Havmg “some information that [Rochm] was selling narcotics,” three deputy sheriffs of the County of
Los Angeles, on the morning of July 1,1949, made forthe two-story dwelling house in which Rochin lived
with his mother, common-law wife, brothers and sisters. Finding the outside door bpen, they entered and
then forced open the door to Rochin's room on the secondQﬂo‘or .Inside they found him sitting partly
dressed on the side of the bed, upon which his W|fe was lying. On a “night stand” beside the bed the
deputies spied, two capsules. When asked “Whose stuff is this?”" Rochin seized the.capsules and put.them in
hns mouth. A struggle ensued, in tHe course of which the three officers “jumped upon him" and attempted
- to extract the capsules. The force they applled proved unavailing against Rochin’gresistance. He was
hand¢@ffed and: taken to a hospital. At the direction of one of the officers a doctor forced-an emetic
solution through a tube into Rochin’s stomach agamst his will. This “‘stomach pumping”’ produced vomit-

‘ ing. In the vomited matter were found two capsules which proved to contain morphine. -

Rochin was convicted [o>ossessmg morphine] and sentenced to snxty days’ imprisonment. The chief

MK evidence against him was the two capsules s

1 4

Mr. jusiice FRANKFURTER delivered the opinion of the court. \

4 ¢

N Tll,e vague contours of the Due Process Ciause do not leave judges.at large. We may not draw
« on our merely personai and private notions and disregard the limits that bind Judges in thelr Judicial

~  function. Even though the concept of due process of law Is not fi Gl and fixed,, theSe limitsare

* derived from considerations that are fused In the whole nature of our fjudiciai process. These are -
considerations deeply rooted in reason and in the compeiling traditions of the leyal profession. The
Due Process Clause places upon this Court the duty of exerclslng a Judgment, within the narrow . )
confines of judicial power in reviewing State convictions, upon lfjterest of society pushing in opposite °
directions.

Due process of faw thus conceived is not to be derided as resort to a revival of “natural iaw."”’ To
+ belleve that this judicial exerefse of judgment could be avoided by freezing “due process of law"

i ome fixed stage of time or thought is to suggest that the most important aspect of constltutlonal

djudication is a function for inanimate machines and not for judges, for whom the independence

" ;afeguarded by Articie ili of the Constitution was designed and who are presumably guided by

estabiished standards of judicial behavior. Even cybernetics has not yet made that haughty ciaim. To

practice the requisite detachment and to achieve sufficient objectivity no doubt demands of judges

the habit of self-discipiine and self-criticism, incertitude that one's own views are Incontestable and

alert-tolerance toward views not shared. But these are precisely thePresuppositions of our /udlclal

process. They are precisely the qualities soclety has a right to expect from those entrusted W/th
ultimate judicial power. - -~ .

- N
a0

Restraints on our jurisdiction are self imposed only, in the sense that there.Is from our decisions
no immediate appeal short of impeachment or constitutional amendment. But that .does not make
due process of law a matter of judiciai caprice. The facultles of the Due Process Clause may He

Indeflnlte d vdgue, but the mode of their ascertainment Is not seif-willed. In ' each case-due proces‘s
of law" requires an evaiuation based on a disinterested inquiry pursued in the spirit of science, on a
baianced order of facts exactiy and fairly stated, on the detached consideration of conflicting cla/ms,
on a judgment not*ad hoc and eplsodg[_fr but duly mindful of reconciling the needs@th of contlnulty
and of change ina progresslve soclety. . ¥ / 2 F

. ¢ . - !

- - - 00051




»>

Applying these general’considerat/ons to the circumstances of the present case, we.are compelled
t67Conclude that the procegdings by which this conviction was dbtained do more than offend some
fastédious squeam/shniss or private sentimentalism about combatting crime too energetl::&ly This is
conduct that shocks the conscience. Illegally breaking into ?he privacy of the petitioner, the struggle
10 open his mouth and remove what was there, the forcible extraction of his stomach’s contents—this
course of proceeding by agents of government to obtain evidence is bound to offend even hardened
sensibilities. They are methQds too close to the rqg and the screw to permit of constitutional

1 differentiation. ... © ~ , -

o -

-

iR Due process of law, as a historic and g;zne'ratwe principle, precludes defining, §7d thereby
. confining, these stagdards of conduct more precisely than to say Yhat convictions cannot.be brought

about by methods that offenid “a sense of /ustlce " It would be a stultification of the respons:blllty

which the course qf constitutional history has cast upon this Court to hold that in order to convict a e

\ - man the pollce cannot extract by force what is In his mind but can extract what /sin I'Is stomach: -~

To attempt in this case to distinguish what lawyers call “real evidence” from verbal evidence is
to Ignore the reasons for excludlng coerced confessions. Use of inyoluntary verbal confessions In State
criminal trials is constitutionally obnoxious not only because of their unreliability. They are inad’
missible under the Due Process Clause even though statements contained in them may be inde-
pendently established as true. Coerced confessions offend the community's sense of fair play and
“ decency. So here, to sanction the brutal conduct which naturally enough was condemned by the

* court whose judgment is before us, would be to afford brutality the cloak of Iaw Nothing would be
more calculated to discredit law and thereby to brutalize the temper of a soclety

e

© " IRVINEV.CALIFORN/A . e

entries to move Such mechanisms to the bedroom in order to ascertain the conversations of the occupants.
Justice Jackson in announcing the judgment of the Court proclaimed that “few police measures have come
to our attention that most ﬂagrantly, deliberately and persistently violated the fundamentﬁl prmcnples
declared by the Fourth Amendment. .

S TRA UDERV. WEST_VIRGINIA

. Mr. Justice STRONG delivered the opinion of thé court. = ..

14
< ’

[The Supreme Court of Appeab of. West Vlrglnla affirmed the conviction of a Negro for murder
despite his contention that “by virtue of the laws of the State of West Virginla no colored man was

eIIg/BIe to be a member of the grand jury or to serve on a petit jury in the State. i ‘ .
. . It is to be observed that [the guestion] is not whether a coloxed man ... hasaright to a grand.
or a petit jury composed In whole or in part of persons of his own race of color, but it is whether, in
3 e composition or selection of jurors by whom he is to be indicted or#ied, all persons of his race or
color may be excluded by law solely because of their race or color, so.that. by no possibllity can any

colored man sit upon the jury. ...

Polnce made rllegal entries into Irvine's hdme to install initially hldden recording detuces and in subsequent

v
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, / [The Fourteenth Amendment | Is one of a series of Constitutional ’pr‘éylslons having a common & - ‘e
kA purpose; namely, securing to a race recently emanéipated, d race that through many gerierations bad ’
. been‘held in slavery, all the civil rights that the superiotrace enjoy. The true-spirit.and meaning of the ,
‘ “amendments, as we sald,,—in the Slaughter-Ho{ise Caé'es,; cannot be understbpd without Reeping if view: o0
. " the history of the times when théy were adopted, and the general ob']ebif they plainly sought™fo-
accomplish. At the time when they were incorpotated into the Constitution, it fequired Httle knowl- ¥

edge of human nature<to anticipate that thase who bed long been regarded as an inferior and subjject *  * o

- -
¢ f
e a

g 5 .
: ‘ \ .. “race would, when suddenly*raistd to~the rank of citizenship, be"looked :qpoh with jealousy
: T positive dislike, and that State laws mpight be enacted Orenfarced to perpetuate t o distincti
\ = "had before existed. . . . ‘It was wéll Known that in some Statés laws making such dscrimtations then <>
] . existed, and others might well be expected. The colored.race, as a raee; was gbject and Igniorant,-and . Ca e
' N in that condition was unfitted to command the réspect of these who had superior intelligence. Their™" "% o
Y « * training pad left thém-mere children, aid as such"they.needed the protection which a wise gova&n- .
“* - ment extends to those who are uriable to protect themselves. ... It was in vjew of these considera-
tions the Fourteenth Amendment was framed and adopted. . . .. ’ o ° - —_ . .

<N
R ¢ “ ] - .y . . > e
If this Is the spirit and meaning ofthe amendment, whether it means more or.qjot, @me
construed liberally, to cafry out the purposes of Tts i framers. It ordains that no State shall .. . deny to ]
s any person- within its jurisdiction the équal prowctfogof the latvs>What is this but declaring “flfat the . T
law in the States shall bet the same for the blakk q/s for the white; that all persons;whether.colored or _
. - white, shall stand edial before the, laws of the States, and, in regdtd to the colored race; ‘for whose.
— a .protection the amendment was primarily designed, that.no _t_llscrlm‘lngtlon shall be made against them
by law belquse. of their color? The words of the amendment, it'is true, are prohibitory, but they ° ,
contaifn a necessary implication of a positive Immupity, or right, most valuable to the cO/ored'raée, - .
. . the right to exemption from unfriendly legislatior against them distinctively &s colored, - exemption '
) +  from legal discriminations, implying inferiority in civil society, lessening the security of their enjoy- - .
° meént of the rights-which others enjoy, and discriminations which are steps towards redtcing them to = v e
the condition of u subject race. ..~ - : ! ’ -
- . ; * { ¥ .

That the West Virginia statute respecting /Alﬂ? . is such. g discrimination oujht not to be M )

&
[
¢

)

. dodbted. Nor would it bé~if the persons excluded by it were whife men. If in those States where the e
colored people constitute a majority Of the entlré, population a law shoul’d be enacted excluding all
white men from. jury service, thus denying to them the privilege of participating gqually with the
blacks in the administration of justice, we apprehend no o;ug would be heard to claim that it would .
¢ not be a denial to white men of the equal protection of the laws. Nor if a law should be passed
. excluding all naturalized Celtic Irishmen, would there be any doubt of its Inconsistency with the _..
! spirit of the amendment. The very fact that colored people are singled out and expreSstydenied bya =~ -+
i statute all right to participate in thecadministration of the law, as jurors, because of their color,  «
though they are citizens, and muay be in other respects fully, qualified, is practically a brand upon:
them, affixed by the law, an assertion of their Inferiority, and'‘a stimulant to that race prejudice
.. which-is an impediment to securing to lndlvlgua/s of the race t/\;a( equal justice which ihe law aims to -~
o d Py L .1% « «

.. secure to al others. ’

. W - -
« \ * " The right to a trial By jury Is guaranteed to every citizen of West Virgiia by the Constitution 6f .
. that State, and the constitution of juries Is a very essential part of the protection such a mode of trial -
- -~ ds-intended to-secure.-Fhe-very-idea-of-a jury-isa body of men composed of the peers or équals of the
¢ " person whose rights it Is selected or summoned to determine; that Is, of his neighbors, feliows,

associates, persons having thé same legal status in society as that which he holds.
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 +. having educational qualifications. We do not beljeve the,ﬁourtevith Amendment was bver intended to ,
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... I&Js well known that prejudices often exist against particular classes In tbq}commun'ltg, whlc(f e
sway the\Judgment of jurors, and wiiich, therefore, operate i some-~cases to deny to pelyrns of those

classes”thp full ehjoymént of that protectiofffohich others enjoy. ... The framprs of Yhe constitu- ¢ -

. ‘,:( tional arendment must have known' full wéll the existence of such' prejudjce an'd:*its Ilkelihood to * .-, .

‘continue) against the manumitted slaves arid thelr race, and that knowledge was doubtless ¢ mative

that led Yo the amendment. . .. It Is not easy to comprehend how it can be said that while every / e
white man Is entitled to a trial by a jury selected from persons of his owf race or color, or, rather, FEEN -
selécted without discrimination against his color, and a negro is not, the idtter Is equally peotected by - 4% -
the law with the former. Is not protection of life and liberty against race or color prejudice, a right,a .
legal right, urider®he constitutional amendment? And how can it be inalqtalned that compelling a: AP
“colored man te submit to a trial for his life by a jury drawn from a panel from which the S%a as A
" expressly excluded every man of his race, because of color alone, however well qualified-ifi other ~a
respects, Is not a denial to him of equal legal protection? RN ) s .

3 .\ ¢ : ) N L
We do not say that within the limits from which it Is not excluded by the amendment a State’ .
mgy not prescribe the %:mllﬂcatlons of fts jurors, and in so doify make riminations. It nay. R o

confine the selection to males, to freehaiders, tp citizens, to pgrsons within certdim ages, or ta persons’.

prohibit this. .
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, CHAPTER il )
. FREEDOM OF EXPRESSION

.. . INTRODUCTION -
: . . Y , .
. 3 P ‘ )
Some of the fundamental issues concerning freedom of expression which ‘have come before the Supreme
Court may never be resolved. New ones will no doubt arise and the old ones might return in otherforms:—
However; - there is a‘deep commitment by the Supreme Court to define the limitations of freedom of ‘ -
expression that respond to the needs of the changmg society.

* This chapter introduces the historical aspécts of, expressmn seditious speech, publlc and private forums,

and symbolic speech. Students will first investigate, through a classroom attivity, their own concepts of
what the Constitution allows jn the First Amendment. & .
They will also be expected t<; define or explain the 'Eirst Amendment’s treatment of obscenity, or reference

to sex_and pornography as expression, as evidenced in Roth v. Unitad States, a case gudy activity. Further

discussion will be held in regard to- llbel New York Times v. Sullivan, and dissent in a democracy

In Mock Trial: Tinker v. Des Molnes, a simulation activity, students will becorhe farmhar with the freedom
of expression by assuming roles of individuals associated w1th the freedom of expression.




Directive:

" . Informat:

o,
‘ 'vv")

" FREEDOM OF Ex'?RESSION: HISTORICAL ASPECT

’

To provnde the student with the'opportumty to formulate det’ nitions dealing, wnth the media
of speech. .

The First Amendment provides that *‘Congress shall make no law . . . abridging the freedom of
speech, or of-the_press; or the right of people peaceably tq assemble and to petition the
Govemment -for a redress of gnevggc’e‘s;;’ Although there have been occasional suggestions that
the dueéprocess clause of the Fourteenth Amendment applies a lesser restriction as against
state and local governments [Justlce Jackson, dlssentlng in Beauharnals v. Illinols, 343 U.S.
250 (1952); Justice Harlan, concurring in RBth v. United States 354 US. 476 (1957)], it is

Clear that the guarantees oT .the First Amendment have been fuIIy incorporated into the

Fourteenth¥ Amendment, and are thus applicable to the states. Gitiow v. Nemm 268 U.S.
652 (1925) A

5
.
&

-

Major Goals of Freedom of Expression ) >

Freedom of expression is the cornefstone of representative government. The theory that major
governmental decisions are not impo'sed upon the people by their rulers but that governments
— in the Iaﬁguage of the Declaration of: Independence — “‘derive their just powers from the
consent of the gov’erned,” depends dpon the opportunity of citizens to be informed. That

Yreedom of expression is, in part, a necessary precondition to government by the people is

emphasized by the First Amendment’s expressed recognition of the right of the people to
assemble and petition the government for a redress of gnevances and by recent "decisions
which have treated the right of ‘groups and individuals to space fon the Ballot as a right' with
First Amendment lmphcataons Willlams v. Rhodes, 393 US.23. (1968)

Freedom of expresslon of ideas is essentsal for the search for truth, the lmprovement of |deas
and individual growth. and ~social change ‘The “market place of ideas” concept is applicable
beyond the polmcal process, &apphes to all human inquigy. This theory may have been more
a product of Nlneteenth Century th0ught and not widely held when the Bill of Rights was
adopted. It was most-cogently statéd in-John-Stuart Mill’s essay, On Liberty (1859). Mill
argued that suppressed opinicns woul compel ‘rethinking of estabhshed oplmons and that this
was of value even to.gn mdmdual ;ios smg a “true” beljef
¢ s *\ N > .

R4

’ Freedom; of e?pressmn 1san 1mportant p,@rsonal right. The two theories above mentioned have

stressed the rights of the’hsteﬁer r the potential audience as the basis for the speaker’s
freedom. But the First’ Amendment ecognizes freedom of expression, along with freedom of
religion, as part’of a concept of :the individual’s right to free intellectual and emotional
develogment Justice ]ackson'emphasnzed this aspect' of freedom of expression in his opinion

- for the Court in’ West Virginla Board.of Education v. Barnette, 319 U.S. 624 (1943), which

struck down a law’ pumshmg pubhcvs;chool students for refusal to participate in compulsory
falute of the American flag. Emphasizing “the sphere of inteliect and splnt which it is the
purpose of the First Amendment to our Constitution to reserve from all official control,” he
concluded: “If there is any /“fixed star in our constitutional constellation, it is that no official,

: hlgh or petty, can prescnbe )vhat shallbe orthodox in politiss, nationalism, religion, or other
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The First Amendment and Court Opinions: . o
A Preliminary Word of Caution o . -

¢
f ’ -

Court opinions, of course, andrpartncularly Upnted States Supreme Coua opinions, are an
excellent vehicle for analysis of the basic issues. of freedom' of speech. They present the
generalmes about free expression_in concrete factual situations, and have produced articulate
and forceful opinions by thoughtfu} judges about the ramifi rons of our commitment to that
freedom. But if one looks at freedom of expression solely from the point of view of judlmal
decnsnons, there are dlstortlons which should be taken into ac¢ount

<
.

First, court cases — particularly United States Supreme urt cases — often focus-on the most
difficult, perplexing problems of the conflict between the values of freedom of expression and
other community values. Those cases should not detract from the fact that, for thé most part,

. Americans can say and writé whag,,when and where/ they want, wnthout punishment and

without the necessity of receiving off' cial approval i "advance.

Y
Second, a constitutiqnal law is not neceswnly a wise/one, nor are Supreme Court decisions the
only guide. Citizens should ‘be concerned with evaluating the performance of legislative bodies
in enacting laws, of government officials in enforcing them, and the sense of responsibility and
self-restraint exercised by private individuals and agencies — including the media — who
exercise them.

Seditious Speech

" The control of speech critical of, government presents th

speech and of the press. Every period of national stres:
produced significant issues concerning the extent of

in some cases, to advocate its forceful overthrow. - .

Symbolic Exp@sﬁion

ost central problem of freedom of,..

om colonial times to the present, has

edom to criticize the government and,

-

.
- S

When is conduct free expressmn7 Cohepv. California, 403 U.S. 15 (1971) is a recent dramatic

example. But there are others, including cases occasioned by the draft. the Vietnam War, and )

political activism in the schools, which fécus on the problem.

In 1966, David .O’Brien burned his draft card on a courthouse step as a protest against the

draft. Me was convicted under a federal law which made it a crime to destroy or mutilate a
draft card. The Supreme Court held that O’Brien’s conviction did not violate the First Amend-
ment. United States v. O'Brlen, 391 U.S. 367 (1968). The rationale of Chief Justice Warren's s
opinion was that the governmerit had legitimate reasons for requiring selective service regis-
trants to carry draft cards, and had reason to prevent their destruction, other than an Interest
in praveiiting people from communlcatmg‘protest by burning their cards. e -

But what of statutes that -prohibit bufmng or mutilating the American flag? While it is true

that burning a flag is condyct, isn’t the governmental purpose there.to srohibit the conduct

because of what that conduct communicates? The constitutionality of flag-burning statutes

was argued before the Court in Street v. New York, 394 U.S. 576 (1969). A majority of the

Court avoided the issue, however, reversing Street’s conviction because it rested, in part, upon
. ~ ‘

44 : ~
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his having 'verpally cast contempt upon the flag s‘mething he had a constitutional right to
do (or; mqre accurately, to say). But three of th-g four dissenting Justices (Warren, Black, and
Fortas) argued that burning a flag was “conduct” which could constitutionally be punished.
(Refer tg page 53 for the Ray Brown activity on perceptions of freedom of gpeech) '

. » .
The Conflict Between Fyéedom of Expression and ’ ’ .
Other Governmen terests .
e
As one approaches probléms of freedom of expression other than those concerned with the
_danger of speech spawning unlawful conduct, the Supreme Court’s approach to the issues has
been eclectic. While it is possible to‘make useful generalizations about discrete areas, it is not.
possible to generalize about a single overall approach to free speech doctrine.

Press Discussion and Criticism of the Judicial Process: . T

Prigr to a trio of Supreme Court decisions in the 1940’, the power of courts to punish
blications which were either critical of a court’s handling\of pending cases, or were other-
wise concluded to'be detrimental to the administration of justice, had been conceded. In those
cases, however, the Court applied the clear and prese

* publication. Bridges v. Califorriia:' 314 U.S. 252 (¥941); Pennekamp v} Florida, 328 U.S. 331
(1946); Craig v. Harney, 331 U.S. 367 (1947). $ignificantly, in fone ¢f those cases was 7 clear
and present danger to the administration of justice found. Because these cases were decided at

suggest that Qtempt is a proper sanction for
Aewspaper criticism of a judge’s conduct in a Rending case-t thé danger to the fair administra-
tion of 'justice is se,'rious‘endugh. The cases tate,"however, that-a- newsmgﬁ? cannot be
punished for cont ’t in any case, simply because his criticism of a judge’s cohduct is sefn by

the judge as distorted or unfair. . .. so° : .

'y "3 . . L4 » .

A question to whichgthe Supreme Court has not addressed itself is whether direct restraints can
be placed on the press to preclude.comment ona pen&ing cri;pinal trial which would interfere -
with the defendant’s right to a fair trial. The court has set aside convictions b¥cause of -

prejudicial pretrial pubhicity.*

Irvin v. Dowd, 366 U.S. 717 (1961); Rideau v. Louisiana, 373 U.S. 723 (1963); Sheppard ’
Maxwell, 384 U.S. 333, (1966). )udicial “‘gag orders” directed to the defendant, the police,
prosecutors.and defense attorneys in~pending crimina* cases themselves raised issues about
freedom of the press and the publit’s tight to know. In an opinion commenting on the denial
of Supreme Court to review of a state court decision reversing a contempt conviction of a
radio station,/iustice Frankfurter suggested, citing English practice, that the “‘contempt by
pubiication” ¢ases would not preclude punishment of the press itself for disclosures which-
prejudic'ed defendants’ rights to a fair criminal trfal, Maryland v. Baltimore Radio Show, 338
US. 912 (1950). Most lower courts, however, have held that the principle of those cases
precludes extending a *‘gag order” to the press. oo

A

—_— . . '
— -#8ee IPLE manual Falr Trial v. Free'l’ress for full examination of this issue. . §<
? ¥
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In National Association for the Advancement of Colored People v. Alabama, 357 U.S. 449
(1948), the Supreme Court recognized for the first time that members of unpopular organiza-

“ tiong had a right to refuse to make public disclosure of their affiliation in that organization. In - \

holding that Alabama ‘could not campel*disclosure of NAACP’s membership lists, the Court
—  distinguished an old case which had permitted New York to compel disclosure of Ku Klux
Klan activities [Bryant v. Zimmerman, 218 U.S. 63 (1928)] on the ground that the Klan had
been shown to be engaged in unlawful activities.

Most recenﬂ? the issus of compelled disclosare has been raised in the context of the news-
man’s privilege. Newsmen have invoked the First Amendment, in those jurisdictions without
statutory newsmen'’s privileges, claiming a right not to disclose confidential sources. The
argument has been that, without the credible promise of confi dentzalnty, news sources would
dry up, and that, without the ability to gather information, freedom of the press would be a
hollow right. The contention that the First Amendment grants to newsmen a broad prmlege to
refuse to disclose their sources was rejected by the Supreme Court in a 54 decision, Branzbirg
. v. Mayes, 408 U.S. 665 (1972). Among the fajority’s arguments for réjecting the privilege was
that the_ suggested consq;@onal privilege should not be absolute. The reporter could be
compelled to testify in cases where the state had a compelling need for the information. Thus,
sources could not know whether their confidence would be kept. Tney emphasized, too, the
difficulty of defining the limits and exceptions to the privilege. [it should be pomted out that
J‘ICC Powell, who joined the ma;onty opinion (and thus was the crucial fifth vote) suggested
. ina separat&concurrence that 2 newsman’s privilege based on the First Amendment might be
recognized in an individual case if the information sought bore a tenuous relationship to the
subject of the investigation or if there gas.no leglumate govemmental need for the in-

formation.}* - .

-

~  Debate in Congress over the scope of a proposed federal statutofy newsman ’s privilege has

'

emphasized the dilemma highlighted by the Court’s Branzburg opinion. Would a flat, unquali-’
fied newsman’s privilege deny the government:access to vitally needed information? On the ’

other hand, would a qualified privilege be so unpredictable that the newsman'’s source could
fiot know in advance whether the pnvnlege would be respected? Debate has centered, too, on
the empirical issue of the extent to which newsmen’s sources’dry up if no privilege is granted
& if the privilege is significantly qualified. .

Prior Rmm + _

% ' . /

Traditional English-cqmmon law reflected an abhorrence of prior r&ramts The issue has not
been settled whether freedom of speech and of the press is /imited to a protectmn agamst prior

restraint is viable, Traditionally, prior restraints involved a system of administrative licensing.
One who wanted‘lo ‘publish 2 book needed prior approval from an administrative official. It i is
#l 'too easy for the administrative official or censor to sav'no, and the one wishing to-speak or
publish then caries the burden of going forward to test the lawfulness of the censor sactmn
. - This can be contrasted to a criminal prosecution where a prosecutor must bear his burden of
" - making a case in court before official action is taken. It is this evil of the prior restraint system
— stopping speech or_publication by arbitrary denials of permission and then placing the
¥ burden of proof and the burden of initiating court action on the speaker or Qublisher —

. restraint. But modern case law indicates that the special constitutional inhibition against prior

which the later cases refer. And it is this'feature of the ancient system of prior restraints whlch

furnishes a clue to ndentlfymg modern prior restramts

*A moot court activity based on the Branzburg case and others is included in the’ IPLE mnud

Falr Trlal v. Free Press.
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Thus, for examp]e, while a state may initiate procwdmgs to enlom dlstnbutzon of an allegedly

obscene book [Klngsley Books v. Brown, 354 U.S. 436 (1957)], the prosecution carries the
burden of bringing court action and the burden of proof, just as it would in a criminal case. On
the. other hand, a“system in which an official state body sent out lists of objectionable books

__with threats to- prosecute those who sold them was held to be an uncoristitutional prior

of prosecution, had been so effective — since booksellers complied — that the necessity of
instituting criminal proceedings with their procedural safeguards had been eliminated. Bantam
Books v: Sulllyen, 372 U.S. 58 (1963). The Court has refused to strike down, in an across-the-
board fashnon all motion picture licensing ordinances. Times Film Corp. v. Chicago, 365 U.S.
43 (1961) But, the Court insisted that no censor, after denying permissica,to show the film,

restraint. The Court emphasized that the formalized list of banned books, coupled with threats (

to shoulder the affirmative burden of going to court to restrain its showing. Fmedman V. §

Maryland, 380 U.S. 51 (1965). o

" Permits for the use of parks and streets for parades, ,demonstrations,vand meetings present a

special problem. Because there is the possibility of traffic congestion and the like, and because
not all can use the same public facility at once, a system requiring approval in advance is
permissible. Cox v. New Hampshire, 312 US. 569 (1941). The law requiring 2 permit must,
hoWever, be narrowly drawn. Parade permits, for example, must be.granted ot denied with
references to such considerations as traffic congestion, and not because the permit-granting
official agrees or disagrees with the parade’s,message. A law giving the permit-granting official
unbridled discretion to grant or to deny permits, or one that directs him to take into account
the substantive content of speeches, meetings and the like, is unconstxtuuonal Shuttlesworth
v. Birmingham, 394 U.S. 147 (1969) -
Parade permit cases have presented important procedural issues when perrmts are arbitrarily
denied. Can thé paraders ignore the decision denyihg them permission, parade without their
permit, and then raise the legality of the adverse decision in a criminal prosecution for

ing without 2 permit? Or must they first have the official decision denying the permit set
aside? It is clear that if the ordinance or law prcmdmg for permits is unconstitutional, as in
Shuttlesworth, the paraders may raise their constitutional defense and are not required either

_ to apply for the permit or;ifsthey do apply, challenge lts denial. What if the law reqhmng a

LosA

permit is constitutional, but the official admlmstermg it in fact denies pérmission for an
unconstitutional reason? Here, the state can require the paraders tq first challenge and set aside
the ofﬁaal s decision in court. Poulos v. New Hampsh/reh343 U.S. 395 {1953). '

What, finally, of court ipjunctions issued agamst particular parades, ra.llm and meetmgs7 Ina

54 opinion in Walker v. City of Birmingham, 388 U.S. 307 (1967), the Court upheld a state .

court decisio& that a court injunction against a parade must be obeyed until it is set-aside,
despite constitutional ob;ecnons to the court ordeg. But, in the following year the Court held
that the issuance of an ex parte injunction, wnthout notice and hearing, against rallies and
political es, is an unconstitutional prior mnt. Carroll v.-President and Commlssloners
of Pn‘nceis Anne; 393 U.S. 175 (1968). e

Probably, the most: celebrated case raising the prior restraint issue is the Pentagon Papers case,
New York- Times Co. v. United States, 403 U.S. 713 (1971). At jssue was. the propriety of
injunctions agaipst the New York Times and the, Washington Post which would have precluded,
v . A
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. cannct arbitrarily deny them to others. Hogue v. C.I.0,, 307 U.S. 496 (1939). B

- them from publishing the contents of a classified stuig. While the Court’s 6-3 decision sufn-
marily concluded that the government had net carried its “heavy burden of proof” for the
enfotcement of a prior restraint, only two of the Justices in the majority — Black and Douglas
— clearly stated.a position that such injunctive relief was unconstitutional in any and all
circumstances. ]ustxcs Stewart and White emphasized that, in the particular case, the govern-
. ment had not proved its contention that disclosure would result in irreparable damage to
national security. .

®©

Time, P{ace and Ma.nner Public and

It goes wnthout saying that the right to speak is subject to time, place, and manner regulatwn
A student’Cannot insist on the right to give an anti-war speech in the middle of a mathematics
class, a speaker canfot insist on the use of loudspeakers in a quiet hospital zone, and so on.
But, to svhat extent must a municipality make its streets, public parks, public meeting rooms

;. and other -public facilities available for speeches, meetings, rallies and demonstrations? It is

hat if a
city were to set aside all its parks as"tranquil retreats, and deny all persons the right to use
them%for meetings ahd speeches? ’
There are two views. One emphasuz&s that publlc streets and parks have mdmonally been a
public forum — the poor man’s printing press available to those who can’t afford access to the
mass media or the hiring of private halls. Thus, if a city were to bar the public | from using
“streets for parades and parks for meetings, even if it were to do so even-handedly, it would still
be necessary to balance the citizen’s First Amendment rights to access to the public forum
.against asserted governmental interests. Thus, a city might bar speeches i ina particular areain a_
park; but not in all its parks. A city might bar nighttime parades in residential areas, but could
not ban all of its streets to protest parades. This view is most clearly reflected in the handbill
cases, which have struck down across-the-board laws prohibiting all distribution of leaflets iny
public-streets. Schneider v. New fersey, 3087U.S. 147 (1939); famison v. Texas, 318 U.S. 413

clear enough that if a city permits some groups to use the parks for meetings anzg;echs, it

~

" ~(1943). [And see lustice Fortas’ opinion, for himself and two other justices, in Brown V.

Louislana, 383 U.S. 131 (1966), mvolvmg a peaceful sit-in at a public library.] B
The competing view is that ali time, place and manner restrictions on thé use of public
« property are constitutional as long as they are even-handedly applied. This view stresses the

impossibility of judicial balancing in particular cases of the interests of the government as

landowner and interest of individuals in access to the public forum. If a city has only one small .’

public park, may the city reserve it for those who want peace and quiet? If  town has no
Lbusiness district and is entirely residential, may it deny all the permission to parade? This view
* is most clearly expressed in Justice Black’s opinion for a 5-4 Court in Aqderfey v. Florida, 385
U.S. 39 (1966). The defendants were demonstrators convicted of trespass after they refused
the sheriff’s order to leave the grounds outside the jail. Justice Black’s opinion concluded that:

“The United States Constitution does not forbu a State to’control the use of its own property
fot its own lawful nondiscriminatory purpose,” 385 U.S. at 48. But elsewhere in-his opinion,

he emphasizss the narrower considerations that the defendants trespassed in an area not open.

" to the general pubhc, and that the-case did not involve use of the public parks and public




h i . . .
stréets. The most recent Supreme Court treatmént of the problem is in Grayned v. City of
Rockford, 408 U.S. 104 (1972), where the Court found that a law prohibiting a noisy demon-

* stration near a school during hours was constitutional. The Court suggested that a public street

. ) even next to a school was a public forum but that the freedom to demonstrate ends when “the
manner-of expression is basically incompatible with the normal activity of a particular place at
a particular time.” Free speech may not be restricted more than is necessary but it can be
regulated as to time and place to allow' the functioning of normal processes: Whether the
educational setting gave special force to the rule is an open and interesting question. '

Do those who wish td speak, distribute handbilis, or picket, have a constitutional right of

access to private property, which is open to the ‘public? In Marsh v, A/abama; 326 U.S. 501

(1946), the trespass conviction of Jehovah’s Witnesses who distributed literature in the busi- v

ness block of a company town was Téversed. The corporate owner of the town had barred the

distribution of all literature. justice Black’s opinion for the Court edfiphasized that the cofn-
. pany, town was like a municipality in all sespects, except that it was privately owned. The
company town thus was bound by the restrictions placed upon a conventional municipality by
the First Amendment.

Marsh was significantly extended in the 54 decision in Amalgamated Food Employees v.
Logan Valley Plaza, 331 U,S.-308 (1968), which struck down a state court injunction against
peaceful labor picketers in a private shopping center. justice Marshall’s opinion argued that the e
-shopping center was just like the busingss block of the company town. justice Black, this time @
"~ in dissent, argued that the significant factor in Marsh had been that the entire town was .
company owped. Another- 54 decision limited the Logan Valley case. in Lloyd Crop. v. .
‘ & Tanner, 407 U.S. 551, (1972), the Court held that a state cburt had improperly enjoined a -
. » . shopping center from barring the distribution of anti-war leaflets. justice Powell’s opinion
w2, distinguished Logan Valley, on the ground that in this case theeafleting was unrelated to any*
- " activity within the center, and that the.leafleters had adequate alternative means of communi-
- ) cating their views. - ] -

]

-
-

b . Motivat:  This section of freedom of speech serves as an introduction to the court tases that follow. The
students should list items they feel are applicable to symbolic v. pure speech under the
following headings: obscene, subversive, HNbelous, or other.

-

Reference: See Resource Material - ‘e

v
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SPECIAL CASE STUDY: RAY BROWN AND FREEDOM OF EXPRESSION S

+
N

Directive: To prov‘ide students with an opportunity to investigate their own concepts of what the Consti-
tution allows in Amendment | — Freedom of Speech Statemient. '
ey

s -

Informat: ° The special case activity is provided on the following pages.

Motivat:  This case study activity is designed to demonstrate the viability of the Constitution. Through
involvement in the prescribed Iactivity, students will be able to challenge their own precon- - -
ceptions of freedom of speech and be aware of the various interpretations exhibited by the
caart throughout history.

The.use of this activity will provide the basis for further research into the question of “What is
freedom of ipeech?” It will take thrge to five days to explore fully' the components of this

activity. - , .
. - ‘ . :}‘
. . . .
Reference: See Bibliography, Section B. .
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FREE SPEECH AND YOUTH

*

. The following activity was prepared for a‘workshop on law-related education by Norrman Gross of the
American Bar Association’s Committee on Youth Education for Citizenship, and has been adapted for use
here with hls permission. : .

Ray Brown is a senior at.Public ngh School. Ray is black and has been very active’in the Afro-American
Society durmg his years at the school which is co-ed and has an evenly balanced racial composition. Ray
feels that, racism pervades the entire school system and that it is especially evident in the principal of his
scheol. Below is-a list of possible methods by which he could express his concern and dissatisfaction.

A 1.
N 2.

3
4
5.
6
7

Ray is speaking on the corner near the school calling for the end of racism.

Ray, in front of the school, hands out leaflets to the students as they enter the school. The
leaflet, in an obscene and violent manner, accuses the school of racism and characterizes the
principal as a racist{pig.

Ray uses a sound truck to express his views’ﬁ'n front of the school. c ¢

Ray pickets in front of the school with a sign saying “End Racisrn”.

Ray seeks permission to sp@’ak about racism to the student bodY at a school assernbly. ' .
Ray buys spa'ce in the school newspaper to express his views. . ‘ ®

Ray gets up at halftime of a basketball game and, begms speaking about racism in inter-
scholastic athletics.

Ray enters the school library and asks for a book on racism in America. When the librarian

-~

tells him there is no such book, he sits down-and refuses to leave.
!

Ray decides to express his displeasure by refusing to speak at any time during the school day.

Ray comes to school dressed like a five-year old declaring, “I wnII not dress like a man until |
am treated like one.’ -

.

Ray enters the school wearing a black armband to protest its rai

Ray burns the Amerlcan flag in front of the school saying, “I wilt¥hot respect this flag-until
the U.S. stops its policies of domestic colomallsm o

»

Ray throws a rock through a window into the school. On lt,‘lﬁ written the message “End
_Racism”. = " " - .

g’-:w‘
.

When the school committee refuses to replace the principal, initiate black studles or hire
more black personnel, Ray puts a2 bomb under the building and bldws it up.

53
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Directions: : . ;
. . q.
ot 1., Have students mark each item on thé list according to the following designations: ’
DP — Definitely Protected ’
) P — Protected

[

. * NS ot Sure . o '
. ‘NP t Protected
DNP Definitely Not Protected

J . They are to mark the items on the basis of whether they believe the activities are or are not’
protected under the First Amendment guarantee of freedom‘of expression.

. H P ¢ : ‘_ .
2. After doing this, have students design a continuum along which they list the activities to clarify’
their perception of freedom of speech. i . b '
(12 1 4 13 6, 7 , 9 8 .
e.g . v :
DP . NS e . DNP -
QA

- ) A

3. Have students break into small groups to compare and contrast their individual responses to the
above questions. Students should examine the Scope of the First Amendment by‘discussing in the
groups why they consider some items more protected than others.‘ » . )

_ 4. After an appropriate amount of time, assign each group one of, the‘incisier.lts on the list and have
‘ ° " the students list why Ray- would or would not be protected. Also have them indicate what
< additjonal facts about the situation are needed to make a decisiop. They can add further getails if
relevant:’ For instance, on item #2, have the grotip give an example of the limits to which the ]
feaflet could go. Item #6’s group should, if possible, visually depict what the spac&in the school M
- paper would look like. ) .-

_'J Each group should select a representative to speak on its beﬁalf. In the discussion on the items, I
the following for&nat is recommended: . ) . 4
ra.  Presentation by representative of group Co ’ ' to-
v ‘\ . .
b.  Further comments from other members of that group
- . ——— M
c. Dialogue with the rest of the students in the class .
. o - '
The teacher’s role is’ to guide the discussion and interject pertinent information, especially
) making reference to the “‘Free Speech and Youth" cases listed in Section B of the bibliography, -
.. " p. 119. (Schenck v. U.S., 249 U.S. 47 (1919) is the precedent case for the doctrine of “clear and
present danger.”) :
5. Upon_completion of this discussion, write on the board “Congress shall make no law . ..
« "ipridgmg the freedom speech” (from the First Amendment). Conduct a discussion of the mean-
. ing and interpretation of the phrase as follows: - . ]
. i . . ] ) « -
N v S ' e
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Aruitoxt provided by Eic:

-

6.

8.

a.  What does the phrase mean? ' .
b. What is the problem in dealing with the phraie? (Interpretation of law)
c. 'What do you mean by interpretation? o7 . i
d.  What i§ “speech™?, Is it pure? - ,

e.  What are the types of speech? (Pure, symbolic, gestures, actions/conduct, silence, appearan
f.. » What is “freedérp”? (Have them resolve the whole phrase “freedom of speech”)
e ’ .

~

g.  Does this conflict with other Constitutional rights?

h.  What does “aI‘Jridge” mean? Why not use another word?
i.  “Congress” refers to, what? (U.S. Congress — i.e. Federal Government)
j.  What about states abridging your freedom7

Write on the boagd, “No state shall . . .deprive any person of life, liberty, or property without
due process of Ia& (from the Fourteenth Amendment). Ask the class: Where in.this phrase does
it indicate that states will not interfere with an individual’s right to free speech? (“Liberty" is the
key word. The courts have interpreted fundamenital freedoms of speech press, assembly, religion,
etc. to be so rooted in our heritage that the word “liberty” expresses the needed language.)

X . . S . . .
This can lead to a discussion of the Constitution as a living document which changes through
time. Draw a scale of justice to show the courts must always weigh the rlghts.of an individual
versus protection of others : -

[
- ) . 7

1st and 14th Amend}nents 10th Amendment
“ Freedom of Speech Poiice powers to protect
(individual) health, safety, and welfare

(state) .

Further thought-provoking discussion: ' [

. -

Is freedom of speech really the freedom of dissent? i .
Why would the Founding Fathers guarantee the support of dissenters?

c. lsit the freedom of effective dissent?
(%(hat good is it to make a speech in an empty stadnum’)

d. In what ways can we > insure that dlssenter&vill be heard? . .
Amendment designed to provide citizens with a way to voice their opinions on govern-
mental poiicies? (Were they insuring the essencqof democragy frgm a power point of view?}

< ) : Pad

e. Did the Founding Fathers intend that the |nt:|)gual have enormous freedops, or was'the *
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Aruitoxt provided by Eic:

The legal controls designed to protect society take three major forms:

C

INTERNAL ORDER -

a

'FREEDOM OF SPEECH —

.

o

[ v ¢
In the first form, the government attempts to prevent in advance communrcatrorf’ or othér. conduct
which it fears may lead to publlc disorder. &

A. Devices

LS
1. Licensrn.g or oermit systems ® . -
2. Court injunctions . : g a
“ - -~ 4
B. Cdnsiderations Yoooe \ ) ) ’
1. Doctrine against prior restgaint (censorship) — clear and present danger test ™ yoot
2. Due process requrrements i’ 2 . ¢ . R
a. Lawmustbe defi inite, specific, and clear . ‘ *
b. Cannot contain undue breadth of restriction . ® -
5, Cannot/ ive individual unfettered discretion T
< ) ) {
In the second form, the governr_nent fiesto halt communication-while it is still in progr ess (e.g., where
the police‘order a speaker to desist ora crowd to disperse). ).
In the thrrd form, the government prosecutgs communication whrch has already taken plaq;
A. “Devices for Il and 1l ) ' = . o7
1. Unlawful assembly » B ‘ 3
. 2. Inciting to riot - . - .
3. Breach, of the peace ’ he . o
4., Disorderly conduct . - " oo
» ‘ -~
B. Considerations N . - s’ oy
- Fonn) . \ ..
1. Due processqequLements . r 4
2. Was the Taw reasonable (were there other alternatives which would not inge upon free- -
dom of spéech)?- : . x . e
3. - Was the law designed to stifle the free exchange of ideas?. ‘,/ =
f 4. Was the enforcement of the law armed at stifling freedom of speech7 ® .
o
a. Keyfactors® . R - . :
. .
1) Time v K " . .
2) Place -
3)" Manner 4 . ‘ .
. 4 ° . ) .
b. Other factors * v ) :
* 1) Speaker e ' i o .
/ 2) Subject of speech ’ ! - . / o \
3) Number of demonstratots and observers . 2 . v,
. C‘ 4) Composition of crowd * .. ) s ,
] g ¢ .
5) Noise Level - *F- - sk ‘
o X " .
5 9 Doctrine of equal protection_ , L C
: Iy - ’ vor ° )
Co L - 5T -, & ,
' N % e . . o
. ’ T e .- \ [;
. 4 bt
..“ . o . . ./} ’ . .
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OBSCENITIES: ROTH v. UNITED STATES .

-

Directive:  To provide the students with a knowledge of the meanir'\g of speech and oBscenity.

1

.

Ir?forrnat In today’s somety there is a growing concern”or obsession W|th sex, pornography, etc., com-
- monly classified as obscene. f .
A dictum in Chaplinsky v. New Hampshire, 315 U.S. 56%%942) stated that certain
classes of utterances are of such slight social value that their punishment raised no constitu-
tional issue. Chaplinsky itself dealt with *“fi ghting words.”’ But, included in list of classes of '
speech beyon d the constitutional pale were ““the lewd and the obscene.”” The Supreme Court
" seized upon the Chaplinsky dictum in Roth v. United States, 354 U.S. 473 (1957), to concJude
that “obscenity ‘was not constitutionally protected speech. The clear agreement among all the
Justi except . Black and Douglas, that obscenity could be punished, began the obscenity  *
controversy rather than ended it. The Court insisted in Roth that the issue, whether a particu-~
lar work was obscene, was itself a constitutional question. It was not foreclosed by apphcatlén
of the oﬁscemty label- by the lower courts. The inability to agree upon the definition of
~ obscemty!has marked the area ever since Roth, evidenced by the frequent inability of the -
» Court to agree-upon a majority opinion. (In 13 tases betweén 1957 and’ 1968 in which the,
Court wrote signed opinions in obscemty cases, the Justlces produgd 55 separate opinions.)

-

J

One reason for the elusive nature of the definition is the equally elusive nature of the goverrf
mental interests which justify tie punishment of obscenity. The argument that obscenity is
controlled because of- the danger it presents to individual and community moral Standards is -
foreclosed by the Court’s decision ‘that a work may not be classified as obscene because of the
immorality of the ideas which it expresses. Kingsley International Pictures v. Regents, 360 U.S.
684 (1959). The argument that obscenity must be limited because it produces unlawful sexual
Behavug has, of course, been much disputed as an empirical proposition. Moreover, if this were
the explanatlon for the special constitutional position of abscenity, it is difficult to explain the
Court’s decision that the private possession\of obscene materials may not be punished. Stanley

. V. Georgia, 394 US. 557 (1969) Not is it easy to square this argument with“the developmg
" case law that regulatlon of some form’s of sexual behavior itself is precluded by a consututlon-
ally protected right of privacy. Griswold v. Connettigut, 381 U S. 479 (1965), (contraceptlon),

. Roev. Wade93S. Ct. 705 (1973) (abortlon)
s R %

The Presldents Commission on Obscemty concluded\a few years ago that two rationales
suggested the’ legltimagy of some control over obscemty - the protection of minors, and the
preventlon of displays offénsive to these involuntarily exposed to them. Both ratlonales fit
uneasnly into the ex|st|ng decisions. Protection of juvenilés does not justify reducmg adults to
reading only that which is fi t for children. Butler v. Michlgan, 352 us. 380 (1957). The, Court
has permitted the ‘state to pumsh those who- -distribute to children harmful*matter whlch couId
not be’classified as obscene if sold to an adult. Ginzberg v. New York, 390 U.S. 629 (1968) If
a lesser standard of obscemoty is permlssnble in the case of mater|aI sold or displayed to. mmors,
- however, the issue remams Z lesser than what? *

.
- &
.

v




Motivat:

3

-

a a&a>‘

0

A verbal formula that would best summarize the Court’s definition of obscenity would contain

thesd elements: the work must be viewed as a whole; it must appeal to a prurient interest; it
must be totally without redeeming social importance; it must offend contemporary com-

munity standards. The requirement that the work be wholly without redeeming social im- *

portance is seriously qualified by the concept that if the work has only slight redeeming social
*importance, the defendant may still be punished if he “pandered”’ (commercially exploited for
the sake of prurient appeal) the work. Girizberg v, United States, 383 U.S. 563 (1966);
. Memoirs v. Massachusetts, 383 U.S. 413 (1966). The requirement that the work offend con-
temparary community moral standards has been, of all criteria, the most elusive. Those stand-

" ards have been in rapid flux and vary widely across the United States. Any individual’s

judgment of what those standards are, or ought to be, willary widely from another’s. There
.are serious questions as to whether the United States Supreine Court can, or should, second
guess lower federal and state court decisions as to-whether a part;cular work is offensive. The
precise manner in which these elusive standards will be affected by the Court’s decisions in
Miller v. California, 93 S.Ct. 2607 (1973); Paris Adult Theatre v. Slaton, 93 S.Ct. 2628 (1973); '
United States v. Orito, 93 S.Ct. 2674 (19 3); Kaplan v. California, 93 SCt 2680 (1973),
merits close attention. ) . .
The case fot, this ‘section is Roth v. ed States dealing with the publication of pornogra'phlc
literature. The students should be asked ‘to re-examine the def' nitions they devised in section
41 (what is obscenity) in light of this case and develop answers to these questions:

’

“1. Would you classify this case as a libel case, an obscemty case, a subversion case, or a time, -

place, and manner case? Why?

£ 3

, . ~
2. What do you think the trial judge meant when he said “highly prudfsh”? f

- -
-

3. Do you think the First Amendment should protect any reference to sex in a book, maga-
zine, or photo? Why? Should the amendment distinguish between sex and obscenity? If so,

explain both why and how. * } . s

v

S How would you define “obscene, lewd and lascivious”?

~ . >

éfn o
5. Do you agree with the triaf judge that the test for '}? illegal reference to sex in a publication
should be whether it arouses the average person in the community? .

» -
4 -

.
.




Samue! Roth ran a mail-order busmess in New York. 7He pubfished and sold books, magazines, and
photographs. These, however, were not ordlnary, front-qounter bookstore items; they were packed with -

lurid sex. Roth mailed smutty circulars to lure. potentiai customers. Some of thgse advertisements were
answered by government agents. : .

.

\
- Samue! Roth was arrested and charged with wolatnng an 1872 federal law agamst sending pornography
throug# the mails. The statute declared unmailable *“every obscene, lewd, lascmous, -or °fi lthy book,

pamphlet, picture, paper, letter, writing,‘or publlcatlon of an'n)decent character

At Roth’s trial in a federal district court, the judge instructed the jury:
1. “The words obscene lewd and lascivious’ as used in the law-signify that form of immorahty whlch
has relation to sexual impurity and has a tendency to excite lustful thoughts.”

- ’

2. “The test is not whether it would arouse sexual desires or sexual impure thoughts in those [making up
a part] of the community; the young, the immature or the highly prudish - or would leave another [part]
the scientific or highly educated dr the so-called worldly-wise.. unmoved ..The test in each case is the effect
of the book, picture, or publication considered as a whole, not upon any particular. class, but upon all those .
whom it is likely to reach. In othér words, you determine its |mpact upon the average person in the
community.” . -

- . ) »
A -

‘ . * /~After the jury found Roth guilty, the judge sentenced him to five years in prison and over $5,000 in fines.
- The case eventually came before the U.S. Supreme Court, where Roth claimed, that the 1872 federal law
. violated the First Amendment to the U.S. Constitution. He included among his arguments: .

. } - . - S . N .
1. That the statute punished the stirring up of merely impure sexual thoughts and that there was no
: proof that such books; maga;ines, and photos would lead to anti-sociai conduct. . -

B R ,‘ . e .
.

f
2. That the statute was too vague — the words “obscene, lewd and lascmous were not definite enoygh
\ to clearly ‘tell the difference between a legal publication and %illegal one.” And tha{ said Roth, was

necessary to permit him a fair trial. . . / tF .
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» LIBEL: NEW YORK TIMES v. SULLIVAN ’ \
r~ . ’ : C

A . Lo

Directive: To provide the student with an understanding.of defamation or libel.
Informat: }'he Chaplinsky dictum mentioned in the previous obscenity section listed, among the cate-
© gories of expressmn beyond constltutlonal protection, “the libelous.” But in approachlng the

ibel action ave.a constltutlonal dlmen5|on
In Sullivan, the Court held that private libel actions against public officials were not actionable
unless the libelous matter was. deliberately false, or the defendant was recklessly Indifferent to -~
its probable falsity. In 1967, the same principle was extended to libel of persons who were not
- public officials but were public figures iinvolved with public issues. Curtis Publishing Co.'v.
. Butts and Associated Press v. Walker, 388 U.S. 139 (1967). And, in 1971, the Court was in
' agreement that significant constitutional protection should be attached to the case of libel of
. ' someone who was not a public figure, but was involved in a newsworthy event. Rosenbloom v.
Metromedia, Inc., 403 U.S. 29 (1971). In the Rosenbloom case, hawever, the Court was
divided as to the issue whether the full scope of the privilege applied in New York Times v.
. Sullivan-to libel of public officials should be applied to libel of a private citizen involuntarily -
involved in a newsworthy event. In 1973, the Supreme Court agreed to review a decision which
‘ ‘ - appears to raise again the problems of libel.of‘a private person,,

Motivat:  The students should read the case study provided and, via discussion, attempt to answer the
following questions: . ; -

L l ’ '
) 1. What would the difference be between your taking space in thé local paper to say deroga- ~

. ' tory things about your next door neighbor, and criticizing the Mayor of the ctty for neglect-

ing some_of his duties? / s

. . ) 4 ',
. 2. Js it necessary fo prove that every. statement in a signed editorial or advertisement be true
- before the paper prints it? What would the effect of such-a pollcy be on the freedom of the

press? ‘ L

. |

-~ 3. When-he assumed Hublié dfﬁce, did Sullivan relinquish any df his rights?

4., What are, the advantages of a totally free press? What recent occurrences have illustrated the
- . effect the press can have on government? G
. "Reference: Beauharnais v. lllinois, ~ 45U.S. 250 (1952) 1
Rosenblatt v, Baer,383 U.S. 75 (1966) i ;
Assoclated Press v. Walker, 388 US. 130 (1967) :

; L !
/ . .

' { f !
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L. - NEW YORK TIMES COMPANY v. SULLIVAN |

7

.

<

[

e
On March 29, 1960 the New York Times carried a full page advertisement headlined “Heed Their Rlsmg'
Voices,” an appeal for public understanding and support of the blacks’ pro%lems in the South. It described
specific acts of discrimination and physical violence against blacks by Montgomery, Alabama, police and by
other “Southern violators.” It also appealed for money to support the non-violent student movement, the
struggle for the right to vote; and to help pay for the legal defense of Dr. Martin Luther King, who was
» facing perjury charges in Montgémery. o 7 3 ‘

, The opening statefnent was:
. As the whole world knows by now, tho:;iands of Negro students are. engaged¥in widespread non-

?,g, " violent demonstrations in positive affirmation of the right to live in human dignity as guaranteed by
the U.S. Constitution and the Bill of Rights. - e

The dvertisement went on to charge that: -

[ / n their efforts to uphold these guarantees they are being met by an unprecedented wave of terror
by those who would deny and negate that document which the whole world /ooks upon as setting the
pattern for modern freedom
- The specific events described to back up these charges included: .
In Mon’tgome[y, Alabama, after students sang, “My Country ‘Tis of Thee” on the State Capitol steps,
. their leaders were expelled from school, and truckloads of police armed with shotguns and tear gas
ringed the Alabama State College Campus. When the entire student body protested to state authori-
. les by refusing to re-register, eir dining hall was padlocked in an attempt to starve them into
PSubrissio

. Aga/an in the Southern violators have answered Dr. King speacefu/ protests with intimidation,
and .violence. ave bombéd his home, almost killing his wife and child® They have assaulted his
person. They Rave arrested him seven times — for ‘‘speeding," “loitering,” and similar * ‘ffenses. "

. And now they have charged him with “perjury’’ — a felony.under which they could imprison him for

ten years. - p . ) p
o % Although other charge avere made and grievances alred in the advertisément, no specnf'c names of the

#Southern vnolators policemen, or other officials were given.
e

The cost of the advertisement was approxnmately $4, 800 and it was pubhshed by the 7imes under an
order from a New York advertising agency acting for the signatory Committee. A letter from A. Philip
Randolph, Chairman of the Committee, accompamed the copy, certifying that the persons whose names
appeared in the ad had all given their permission. Mr, Randolph was-known to the Times’ Advertising
Acceptability Department as_a responsible person. Wlth the exception of Randolph, however, none of
twenty persons whose names had appeared on the bottom of the ad had given their pe?mnssnon

] The T/mes staff made no other attempt to ‘verify the accuracy of the advertisement or the authorization
for the signers’ names. The ad was inaccurate in ydme of its charges.




.
-t ' i

» The black students on the Alabama campus had sung the National Anthem, not “My Country ‘Tis
of Thee;” .

v

™ The campus dining hall had .never been padlocked,

m Although police had been sent to the campus, they never had completely surrounded or ‘ringed"”’
© it ' *
25 i . pS
L.B. Sullivan, Chinmissioner of Police of Montgomery, said that the bombings of King’s home had taken
place Before he had bécome Commissioner. Sullivdn also said that he knew two people who associated him
with the ad. One of themubhad told Sullivan that he “would not want to be associated wnth .anyone who had,
been a party to such thmg! as stated in the ad.” The other had said that “‘one would not re-employ Sullivan

if he believed that he allowed the Police:Department to do the things that the paper said.”

The cnrculatlon of the New York Times the day the advemsement was carried was about 650,000. Of
these approximately 394 copies were circulated in Alabama and about 35 <copies were distributed in
-Montgomery. .
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- . . ‘VERDICTQ ON DISSENT: A READING
4 "Directive: * To provide the student with an opportunity to examine an'article felatiye to the importance of '
. o dissent and subverston in a democracy.
- . |nfonﬁ;§k Thy selection “Verdict on Dissent,” by Joel F. ljeaai..%a;it appeared in the Chigago Sunday.
€ = Sun-Times Viewpoint, February 18, 1973, is provided for\this activity.
- Motivat:  Students shpuld answer the following questions:
co. 1. Why is dissenf important in a democracy? - . ’ ’
< ., ¥ 7 f
' 2. Where is dissent mentioned in the Constitution? \ . T - T
3. What is the meaning of subversion? .
A )
4. lIsa frge press mandatory for dissent?
S. Is there a limit to what is dissent? _/ )
. " 6. How can dissent be expressed? |, - _ .
Reference: fréedom of Expression: Histarical Aspect, page 43.
. L ’ s " e
- © { .
- . - ~ ¢
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VERDICT ON DISSENT/

by ]%I'F Henning ~
B
“The life of the law,” sald Justice Oliver WendeII Holmes, “has not been Ioglg it has been experience.” Law

is not determmed as much by reason, Holmes added as by ‘the felt necessities of the time...even the
prejudices which judges share with their fellow men.”

In- the history of the Upited States, there has Been no political experience more bitterly disputed than our
/gr/eat military involvement in Vietnam — except, perhaps, the Civil War. An examination of the major
_ political trials it had engendered, therefore tells us much about how the U.S. legal system responds to the
conflict between the “felt necessities” of goyernment, on the one hand, and of citizens, on the other.
Thus far, four major political trials have arisen directly out of protests against the Vietnam War. The first
three are commonly known as the trials of Dr. Spock;"the Chicago Seven, and the Harrisburg Seven. The
fourth, in which Daniel Ellsberg and Anthony Russo, Jr. have been indigted for publishing the Pentagon
Papers, is now in process and, therefore, not discussed here. The first three cases are more or Jess closed and
inv,oive a number of common elements that make them a useful set to examine together.
_In the Spock dase, Dr. Benjamin Spock; the Rev. William Sloane Coffin, Jr., chaplain of Yale University;
Marcus Raskin, a former Kennedy administration official and co-director of the Institute for Policy Studies;
Mitchell Goodman, a New Yosk writer; and Michael Ferber, a 23-year-old Harvard University student were
indicted for “a continying conspiracy to aid, abet and counsel violations of the Selective Service law.”
In the Chicaéo case, David Dellinger, a pacifist since before World \War I1; Rennie-Davis and Tom Hayden,
nonviolent anti-war activists; Abbie Hoffman and Jerry Rubin, organizers of the relatively nonpolitical but
culturally “revolutionary” Yippies; John Froines and Lee Weiner, college teachers; and Bobby Seale, an
official of the Black Panther Party, were indicted for having undertaken to “combjne, conspire, confederate
and agree together...to travel in interstate commerce with'the intent to incite, organize, promote, encour-
age, participate in and carry on ariot...and thereafter to perform overt acts for the purpose of inciting a
riot,” in Thicago during the 1968 Democratic Convention. Segle’s case was severed from the others during
the trial and ultimately dropped, reducin\; the original Chicago Eight to Seven. . .

In the Harrisburg Seven case, the Reverends Phillip Berrigan, Joseph Wenderoth, and Neil McLaug:;q,
Roman Catholic priests; Sister Elizabeth McAlister, a Roman Catholic nun; Anthony and Mary Scoblic

inactive priest and former nun, now husband and wife; and Dr. Eqbal Ahmad, a Pakistani scholar, were
indicted for conspirigg to maIucnoust damage and destroy, by means of explosives, personal and real
property owned and possessed by the United States” and “to willfully seize, confine, inveigle, decoy,

o

kidnap, abduct and carry away in interestate commerce a person {(Henry Kissinger} for ransom and'

reward....” g .

Father Berrigan and Sister McAlister also were charged with unlawfully smuggling letters in and out of the
federal prison where Father Berrigan was serving a term for an earlier agt of protest against the war. A
‘second indictment, in which the kidnaping charge was minimized and draft board raids given a prominent
role, superseded the first. An eight!\ defendant, Theodore Glick, was severed fromSthe case before trial.




All but Raskin were convicted lp the Spock case. However, Spock ana Ferber were freed outright by the
us. Coz.gt of Appeals on a finding of insufficient evidence of conspiracy; the cases against Goodman and
Mr. Coffin were remanded fof retrial on.a finding that the trial judge’s instructions to the jury were
defective. The government has not sought to retry @em.

X s

All the Chicago Seven defendants were acquitted of the conspiracy charges. The U.S. Court of Appeals . ’
reversed their convictions o the substaritive charge of crossmg state lines with mtent to incite riot, ruling

prejudicial conduct on the part of the judge and prosecutors. "The defendants appealed the constitutionality

of the statute under which they were convicted, and the government has announced plans not to retry

them. ’ AN

In Harrisburg,*the jury failed to reach a verdict on the conspiracy charges, and the gO\;ernment since has
dropped the case. The only convictions, those of Father Berrigan and Sister McAlister for smuggling letters,
are on appeal. .

4
.

Nature of Political Crimes .

What is a political crime? How is+t different from other crimes? Very simply, a political crime is one in
which the defendants, rightly or wrongly, believe that.the government is in error while they are on the side
of justice. -~ . >

_For_example, ‘William Penn was indicted in England in 1670 for conspiring to incite a riot. In fact, he '
merely had preached a Quaker sermon in the street, having been forbidden to do so in the Quaker meeting .
house under a law prohibiting “unauthorized preaching.” Penn believed in the rightness of his cause. This
trial led to his imprisonment — and that of the jury that acquitted him — for contempt of court. Seeking
freedom from.such intalgrance, -he emigrated toﬂe U{\ited States. °, .

Many Americans have been jailed for income-tax evasion. Most such cases are not political. But when Henry
David Thoreau was tried for failure to pay his taxéss he’defended himself by arguing that the government
was wrong in collecting them. When Ralph. Waldo Emerson visited Thoreau in jail he asked, “‘Henry, what
are you doing in here?” Thoreau responded, “Ralph, what-are you doing out there?”

Similarly, the defendants in the political cases arfsing out of the Vietnam War believed that the United ) ' I
States was morally and perhaps legally wrong to be involved militarily in Vietnam. Clergymen who believe '

deeply in the immorality of the war have been defendants in two of the cases under discussion. All

defendants agree with those lawyers and legislators who have made. arguments against the legality of the

war, - - . ‘ gl

A}

Prof. Telford Taylor of Columbia University’s Law School, formerly U.S. chief counsel at the Nuremberg
war-crimes trials after World War [l, has written a book suggesting that the Vietnam War may violate the

Lo

international laws we established in tryirig German officials after World War I1. N 2

Others, including many U.S.-senators, contend that our Constitution has been violated because Congress
never has declared war on North Vietnam. Three Presidents, howevér, saw fit to commit our military power
. in Vietnam, supported by their own moral conviction as well as legal briefs in defense of their actions.
Whether Penn, Thoreau aid the critics of our policy in" Vietnam were right or wrong, their belief in the
rightness' of their actions rendered their cases political.

wWe .t ooom,
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Being political cases, however, does not necessarily mean that they should receive special treatment. Former
Attorney General Ramsey Clark, a deeply moral man, was in charge of the Justice Department when the
'Spock case was tried, but he agreed to be a-defense witness in the Chicago Seven case and was a principal
defense attorney in the Harrisburg case. He believed himself on the right side in each case, saying:

“One could believe that Spock was morally right — as | may have,:in fact — and still believe that the law$
had to be enforced. As the nation’s chief law-enforcément officer, I had the duty to prosecute Spock and
the others when, in my judgment, the facts showed a violatioh of the law (aiding and abetting violations of
the Selective Service Act). If you don’t enforce the law, it becomes shapeless.”

.
-~

In the Chicago and Harrisburg cases, Clark believed not only in the moral rightness of the defendants’
causes but in their legal innocence as well. Agreeing with the conclusion of a presidential commissign that
the police largely incited the riots, he urged that orly police be indicted in Chicago. In Hayrisburg, he said,
“There was no conspiracy. There was no agreement. There was no capatity. They could not do it.”

. ® ’
Apparently Clark would have had no more problem with Thoreau than he did with Spock. It never seemed

” he said, “that Thoreau...went to jail. That was his point. He so disagreed with the govern-
1 \ N

wrong to
\\ ment that he would sacrifice freedom itself to show his concern.”

What does the moral man who respects the law do? Were the men who violated the faw during the Boston
Tea Party right or wrong? What of all the [evolutionaries of 17762

hd .
Abraham Lincaln went further than Clark when he asserted that law could and should give way to “the
ultimate justice of the people.” Would he have -prosecuted Spock? Not on the 5asis of the above-quoted
statement, However, later in his career,:President Lincoln suspended the writ of habeas corpus, drasticatly
diminishing the rights of Civil War protesters. °

-

These ,are troubling questions -that have no simple answers, but ithey are important questions to keep in
mind when examining the casgs under disgussion. :

_ How Political Cases Are Born . /

5

The political nature of these cases is demonstrated by their unusual ot:igins. Such cases are not typically
provoked by a particular criminal act committed by the defendants but by a decision made in government

-

that it is time to move against political dissidents: Each of the three cases under discussion-was prosecuted_
against the advice of knowledgeable government attorneys. All .three indictments were apparently moti-

vated by the need to assuage the feelings of powerful government officials.

[N

5
¢

John Van De Kamp, he3q of the special Justice Department unit that brought the Spock indictment, is
quoted by Jessica Mitford in her book, The Trial of Dr. Spock, as saying, “It was done to provide a graceful
way out for Gen. (Lewis) Hershey,” who had_ just beén publicly rebuked for attempting .to abuse the

3

Selective Service system to discourage lawful anti-war protests:

. The Chicago Seven indictments were brought by a gfand jury over which Mayor Daley’s close friend and
political ally, the chief judge of the U.S. District Court in Chicago, exercised rather extgaordinary influence
in opposition to the judgment of the attorney general of the United States. The conclusion’seems inescap-

able that the case was brought to redeem Daley’s reputation. .

X s ¢ ‘
L] . . 1
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Aruitoxt provided by Eic:

. »
The Harrisburg indictment was precipitated by premature allegations made before Congress by ). Edgar
Hoover, director of the Federal Bureau of Investigation, concerning the alleged kjdnaping scheme and the
plot to blow up government heating tunnels. { '
Several members of Congress demanded that Hoover retract his statement or bring indictments. Less than a
__month later, the hastily prepared Indictment was handed down. Later it had to be withdrawn and replaced
by a more craftsmahlike document, which nevertheless proved inadequate to the task of substantiating
Hoover’s charges. . - \

" Another Conspiracy Conce pt
" Another common feature of political trials is use of the law of conspijracy. All these cases were principally

cast as crimes of conspiracy. According to the trial judge in the Spock case, “a conspiracy may be defined

as a breathing together, a plan, or agreeing together.” This seems rather a broad and ineffable definition of a
/(:rime, ind so it has seemed to many jurists. -

Supreme Court Justice Robert H. Jackson talled conspiracy an “elastic, sprawling and pervasive offense...so

vague that it almost defies definition.” The great defense lawyer, Clarence Darrow, was less chatitable in his

definition. He called it a “worn-out piece of tyranny, this dragnet for compassing the imprisonment and

death of men whom the ruling class does not like.” .

- 5
. Y

One needn’t do anything to be guilty of conspiracy. As Darrow put it, if one boy steals candy, he is guilty
of a misdemeanor. If two boys plan to steal candy but dén’t do it, they are guilty of conspiracy ~ a felony.
The coﬁcept of conspiracy entered ’\En'glish law in the 14th Century to protect citizens against false
accusations. It -was used widely in<Engldnd and the United States against trade unions and more recently
against combinations of businessmen irerestraint of trade.

Conspiracy law is justified by the argument that an individual who thinks about robbing a bank is likely to
think better of it, but twe, or more persons who agree to rob a bank are more likely to do it. The danger of ™
conspiracy: law is that the government can punish défendants for a substantive crime without proving that a
substantive crime was committed. It need only establish the conspiracy. -

Thus, JJulius and Ethel Rosenberg were electrocuted not for stealing atomic secrets, for which the evidence
‘was insufﬁcient, ‘but for conspifing to do so. During the height of the cold war, Communist defendant
were convictéd of cqnspjracy to,advocate the overthrow of the government. Hence they were two sce{:
\away from’doing anything. As Robert O’Rourke, in his book, THe Harrisburg Seven & the New Catholic
.Left, describes the Harrisburg indictment, “The conspiracy ‘charéq they are left with is as faint from the

" deeds-it imiplies as a Xerox of a Xerox of a Xerox.”

‘3 The defendants to a conspiracy charge need-not even know each other, but each member of a conspiracy
beconies liable for all the statements and actions of every other member. It is sufficient if A is proved io
know B, who knows C, and they are engaged in common activity. In all three cases under discussion, some
of the defendants had to be introduced to one another for the first time by their attorneys. L.ack of the -
defendants” ability, to agree on trial tactics or even lunchesn-menus was apparent in all- these cases and
belied their ability to conspire effectively.

N * - .
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ZAnother extraordrnary fact f conspiracy prosecution is that all the government need prove are entirely
innocent. cnrcumstantlal acth, such as phgne calls or chance encounters, It need not prove that any in-

&

herently wrongful acts were commltted ;v

- 3

The extremes to which a government so disposed could take conspiracy law is provided by the Spock trtal
One of the “avert acts” aIIeged against the defendants was a newspaper ad urging all to resrst the¢V|etnam
War, signed by 28 000 persons. All signers could have been indicted.

The prosecutor offered evidence against Spock and Raskin to the _effect that they had applauded speeches
by-one another and by the other defendants. Ms. Mitford asked the prosecutor if.that meant that all who .
have applauded such speeches at peace rallies are technically guilty of conspiracy. ®

“That is substantially.correct,” answered the prosecutor.

Beyond its legal reach, the concept of conspiracy has psychological implications for a government attempt-
ing to gain political advantage over dissidents. When the acts of dissidents are, poljtically offensive butnot,
perhaps, criminal, it is difficult to convince the public of the defendants’ guilt. onsplracpx charges, how-

ever, carry the implication that the defendants are making plans and carrylng them out in secret. _

»

—
=~

Even if the goverhment loses its case in court, the charges themselves suggest that the defendants are guilty
but cunningly able to conceal their guilt in the dark recesses of their conspiracy. The American people
believe deeply in the presumption of innocence until guilt is proven. But a charge of conspiracy can cloud
that presumption by raising doubts about the openness and honesty of the defendants
. There are compelllng tactical reasons, therefore, why conspiracy is “that darling of the modern prosecutor s
nursery,” as Judge Learned Hand remarked But there are other, more ominous reasons as well. The us.
Constitution has provided a system of seIf-government in which the people protect their own rights and
choose their own p0|ltlca| leaders. The success of this system rests largely on the Flrst Amendment
guarantee of freedom 01} speech. N
Eea = >
Free speech distinguishes our democracy from the totalftarian regimes of China and the Soviet Union. But
when opposition to Vietnam became loud and insistent, Rep. F. Edward Hebert (D- La) spoke for many
. who felt threatened when he sald_,_,} s .
“Let’s forget the First Amendment. When is the Justice Department going to get hep and do something to
eliminate this rat-infested area? At least the effott-can be made.” «
The Spock defendants were accused in the mainvof making-statements and speeches (altheugh some of
them collected draft cards). With insignificant exceptions gvidence of the Chicago conspiracy involved only
speeches and writings. No evidence concerning the Kls’ﬁger kidnapping and the bombings was ever pre-
sented in Harrisburg that went beyond desultory dinner-table conversatron and incidental gossrp in love
letters.

Of course, the right of free speech is_not absolute. One cannot falsely yell fire in a crowded theater. Such
speechvamounts to criminal action. o \'\ R

.
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' it may be that the Spock defendants could have been found guilty in a cade cha;ging violation of the Jaw .

-

N

Q

ERIC

~

that prohibits aiding, abetting and counseling viol’tions against the Selective Service system. The govern- % a,
ment could argue that speeches urging young men to refuse induction come close enough tg yelling fire in _~ ,

the theater. But the government attempted™td’ make no such,cése. Instead, the law of conspiracy was used. )
Judge Frank M. Coffin said in coneurring i the decision reversing the Spock convictions that “to apply .
conspiracy doctrine to these cases is, in my view, ...not consistent with First Amendment princjples.” - ’

Why, then, did the government do' so? Judge Coffin answered this aestion when he said, “There is
the...danger that the casting of the net has scared away many whom the government has no right to catch.”

"The selection of many non-radical, non-young, middle-class professionals and clergymén to/b'é defendants in .

all three cases seemed to be an effort) © chill .the desire of others-to speak out ggﬁnst the war. The .
prosecutor at the Spock trial made this threat manifest. When anti-war activist Prof.-Noam Chomsky of the . |
Massachusetts Institute of Technology was introduced during the trial, the prosecutor said, “He is not » ¢

sitting here at the bar as a defendant...today!”  * ' . °

N -

Political trials have a tendency to demean those involved — on both sides — perhaps because politicgl and.

moral issues are being toortured into a legal framework. Surely, no party to thie Chicago Seven case — the -
judge, the government prosecutors, the defendants — enhanced trﬁr respective reputations in the course of
that trial. The specter of Seale, bound and gagged, will not quickly disappear from the &.S. consciousness..

. . M - + .
The gap between law and morality becomes apparent when defe\ndants a?tempt to avoid conviction by k

allowing their attorneys to bend and twist their deeply held moral beliefs. The Rev. Williarh 'Sloane Coffin’s -
defenise in the Spock case was that the acts' alleged against him, urging young mer o turh in their draft b
cards, did not hinder administration of the draft law but facilitate it because the Violators with student
déferments were immediately reclassified 1-A. An ingenious legal argument but one that den'\eaned the
essence ‘of Mr. Coffin’s anti-war campaign. ' \ ' v,
> 4 a s

Another issue in political cases is the ethical question involving the use of undercover tactics\ In the Chicago

and Harrisburg cases, the government relied almost exclusively on testimony of undercoger agents and

informers. Since in several instances they appeared to be the ‘only members-of the go-calleﬁ conspiracies/ » :

advocating violence,g thgy might more aptly be termed agents provocateurs. 9 § - . .
_— N

.o

. . . « a

The use of undercovervagents seems ‘less offensive in unambiguously antisocial cases. A profes‘\s'onal nar-

cotics pusher, taken in by a policeman pgsing as an addict-customer, is nevertheless committin a crime. .
The arguments in favor of entrapping anti-war baby doctors, collfge professors, students and clergymen — | e |
by encouraging them to “escalate” their political protests — seem much less persuasive. " 3 { ’ (

t \ ’ *
The System Prevails o : e\ ? ‘

.

The outcome of these cases suggests that, with some injustice and much pain and suffering, ourfegal sys&m e

does well — even in political cases. < \
. @ 3

.

All the convictions have been reversed on appeal in the Spock and Chicago Seven cases. In Chicago andy
Harrisbﬁrg, the jury failed to convict on ny, counts of conspiracy.” This resulf was especialry dramatic®

because the Harrisburg defendants did not call any witnesses on their own behalf. The Chicago defendants |
considered the same strategy but ultimately put on a large number of witnesses. Little meaningful testi- Voo
mony was allowed to go before the jury. In view of this and the.dubious level of effettiveness achieveq by .

the Chicago defehse counsel, they might have fared better had they, too, put onno defense atall. . . f\
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mned the government and ]ﬁdﬁe‘]ulius }. Hoffman for‘ -
B /\ \ .
“The demeanor of the lUdge and the prosecutors would require reversal, " the appellate cburt said, if othﬁ

cerrors did not....Judge Hoffman’s deprecatory ancfoften antagonistic attitude toward the defense is evident
in the reco;d from the very beginning.” * _

v

J \

¢ -

. <

~ »
. .
.

.The same court earlier-had. reversed the judgess cnatlons of contempt for the IouF) and lntemperate
réactions of the defendants to the hostility of the other side. These contempt citations are to be ret?ed By
another Judge °

13

-

Whlle the cost in time and rhoney to the defendants in all three cases wzfs enormous, they were free to
solicit support among, their fellow citizens. Ironically, they ralsed money: for their defense by continuing to
speak'out agalnst the war. :

. . Al - .
Potitical acts must pot be immune from prosecutioh, when they are‘criminal, as in the case of Thoreau s tax
" evasion, and_especially so when they are ‘violent, as in the case of the bombing at the &}mversrty of

Wisconsin. But when mere speech is igvolved, we must not “forget the First Amendment.”

+ O
- -~ ‘

*,We would do well to heed Justice Hyugo Black who wrote that “Under out system of government the”
remedy for. (d;ssentmg ideas) must be...education and odytrary argument. If that remedy 1570t suffi crent L 4
the only meaning of free speech m‘ost be that the revqutloqary ideas will be aIIowed to pre

’)
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‘ ‘ ‘. . h . . MOCK TRIAL: TINK_Ek \{ DES MOINES
- /- Difeéfivq: M To)provide thestudent with an’ opportunity to exp_eg;ienee the working of sy}nbolic sbeech..

Informat: The simulation is provided on pages 79-89.

In Des Moines, lowa, three students - Chrlstopher Eckhardt, 16, John Tinker, 16, and his
, sister Mary Beth 13 — decided in December, 1965, alohg with their parents and some friends,
) to wear black armbands all through the holiday season to protest the War in Viétnam and .
\ D\/ . "express their public suppart for a cease- f're Hearing of the plans, their school principals ruled
. “ on December 14 that any student, weanngan armband would be asked to take it off. If he or
- . she refused, suspension from school wouldl result until the student returned, without the
) armband. The studerits knew of the rulg; however, Christopher and Mary Beth wore their
. . . armbands on December 16, and John wore his the following day. All three were sent home,
e under suspension and did n9t choose, to return to school until after New Year’ 5 Day — the
) ,Iength of time of their original plan. “

o8
. . -

‘ ‘. The students took their case to coﬁrt, and 'the District Court up_hel& the'position of the school
: " authorities on the grounds that the armbands might,have tended to “create a disturbance” in . .
e ! ©  the school. But students in the school had been permitted to wear ordlnary political buttons S
' and even an Iron Cfoss (a traditional emblem of Nazism); so Tinker’s Iawyers argued that the . .
schoof was restricting the free expression regarding a particular point of view, namely, opposi-
tion to the Vietnam War. .

2
[

¥y . | ) . “
. ,,Thfuprerne Céurt agreed to hear the case on appeal. :

Motivat: ' "The simulation is designed to acquaint students with the functioning of the federal court
system. The ‘specific events of the simulatior’ are a district court evidentiary hearing and a >~
g . Supreme Court case. Through invelvement i ip the prescribed acfivities, :t is hoped that students

will gain an increased awareness of the judicial process. o '

. -

. RN - b, \. ey . s

N The roles should be assigned to the students one week in advance of the commiencement of the
a e s:mulatlon Allow the stadents sufficient time to research their roles” and at Ieast one day of
. small group dlsgussmns to alleviate any pTobIems -

- .
- - . -

* Reference: See Freedom of Express;on Hlstoncal Ispect page 43.. >

' . ] K} .
LI . y ~

) o AR Excerpts of th Supr'eme Court decision in Tinker,{\?es Moines are on nage 91, but should
not be referred to or distributed to the students until cémpletion of the ,glmulatlon activity,

’ *'n‘ . h a'~ } : ) ’ .
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- Assignment |:

o

The. teacher should assume the rale of District Court Judge Stephenson and .render the decusmn 258 F.

Supp. 971 (1966).

N Asmgnment i

The Iawyers, during the first two days, and the ]ustlces, thereafter, have thie most diffi cult roles._It wilt be
) benef' cial if the fime can be allotted to review with each of these mdnvnduals their perceptlon of the way in
. - which they should portray their roles. . a '

-

3

v

s ) ‘

Designatioqn of Roles ~ : .

anr two lawyers for Tinker »~ - ) .
One or two lawyers for School Board
John F. Tinker )
Christopher Eckhardt ; PN .
Mary Beth Tinker -,

Dennis Pointer : R - .
AaronMcBride - : .
Andrew Burgess <o

Leonard Carr '

Leonard Tinker - . SRR AI .

William Eckhardt s LY ;
Court.Officer : - R
Chief Justice Earl Warren
Justice Hugo Black

Justice William O. Douglas
Justice johnM. Harlan  ° | . > “a -
Justice William Brennan %" . . -
Justice Potter Stewart ‘ . ]
Justice Bryon White ' ’ -
justice Abe Fortas 52

u®

3,

-

justice Thurgood Marshall . .o ‘.

v
»

Conferences . . . -

? °

s

. 4 Assignment II!: Evidentiary Hearing — United States District Court for the s )
) o Southern District of lowa, Central Division o0
- \ T, B ' d , * e ' .
. . . judge Stephepson presiding. o ‘. . s ’
o B . . - - s : - e
- The Iawyers mstrtxctlons contam'all the.miormatlon necessary for the trial. . ~
/ “~ P ] e N * ﬁ
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* The students who will be witnesses should meet with their respective Iawyers to discus$ what information

each will contribute at the hearlng (If @n attorney is avaifable, hécould best be used on thls day ) .
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The teacher shduld allow the lawyers répresenting Tinker to present their witnesses first. The lavyers for
the school board may-then cross-exam|ne the Tinker witnesses. The attorneys for the school board may
then call their witnesses. The kaer Iawyers may, of course, cross-examine any witnesses presented by the
schoolb\y? C

y o~ L
Assignment IV: Oral Argument Before“the Supreme Court Ty

Before the Supreme Court the lawyers may present no witnesses but must present a concise legal argwment
based upon the facts of the case [although the official “facts” are détermined by the trial court], the
available Ieggl precedent, and the fawyer’s knowledge of what might appeal to at least five justices. *

" The objective before the Supreme Court is to build a minimum winning coalition of five justices. 3
During the oral_argument, either the Chlef ]ustlce or any of the associate justlces may, at any time,
P’mterrupt the Iawyers for the purpose of clarification of any pomt belng offered.

-
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»

" john, Masy' Beth, and possibly Leonard Tinker (father), and Chris Grckhardt. You might abo con5|der Chris’ {

- v, Essaguena Coupty Board of Education,

Aﬁ‘

Role 1: Lawyer(s) ;c;}npkeq = Dap Johnson . i . . .

*This-role may be shared by more than one participant. . . . .

*Your pdtilose is ;ci?{vince the District Cqlirt judge that he‘should grant an injunction, under 42 U.S.C, §
1983, thdt will restrain the authorities bf the Des Maines lndependent‘Qommunlty School District from

d|5¢|pILn|ng ydur clients. .r.- - . . . . . L
Durn’\(,the evidentiary hearing (5|m|Iar toa U’IN gourt proc;edlng) you must not onIy cite the relevant law .
but also establish “the facts” of the case. . ¢ - .
~
. AR b, ~
ln titing the law, the following cases may be hetpful: Gitlow v. New York, 268 U.S. 652, 69 L.Ed. 1138, 45 . o

_S.Ct. 625 (1925) wherein it was determined by the Supreme Court that an individuays right of free speech

is protected against state infringement by the due > process clause of the Fourteenth Amendment; and West )
Virginia Statﬁ Board of Edugdtion v. Barnette, 819 U.S. 624, 87 L.Ed. 1628, 63 S.Ct. 1178 (1943);
Stromberg x.\People of State of California, 283 U.S. 359, 75 L.Ed. 1117, 51'5.Ct. 532 (1931), wherein it

was established by the Supreme Court that the wearing of an arm band for the purpose of expressing

certam views is a symbollc act and falls within the protection of the First Amendment’s free speech clause. ‘

4 -

In partlcular you are seeking an injunction under 42 USs.C. § l9$3 (Civil Rights Act). '
. [P Y - , .
Since the facts, of the case may be as important as the law, y%ust use those Witnesses, and only those ° « !

“who' are most likely to establish the facts you’\vould like on the record. You, therefore, would want ta call
father, William, and John s American Hlstory teacher, Aaron McBride (fictional character).

In calling these witnesses, you need to stress~the fact that“féur clignts acted out of deeply feIt convictions

and by no means did they wish to dlsplayq contempt for. school authority or did they wish to cause a
d|styrbance -t "y e ) . .o~

During your perlod of cross-exammatlon oﬂ the defendants"mtnesses* your purpose is to show that the

school authorities su;gled outa p'artrcular type of speech cohcerning a particular topic (the Vietnam War) tof -
prohibit. Your chpf concern is'to show that the regulation was unreasonable or could not reasonably be-

defended asbelng necessary to,the 5unct|on|ng of the school system.

Other cases you may rely upon are B*Side Byars, 5th Cir. 365 F.2d 744, July 21, 1966; and Blackwell

ACII’ 3é3 F.2d 749, July 21; 1966, wherein it was held that a
School regulation prohlbltlng the wearing of “freedom buttons” was not reasonable. The Court stated that
school officials**...cannot infringe on their students’ fight to free and unrestricted expréssion as guaranteed
o them under-the First Amendment to'the Constltttwn where the exercise of such rights in the school
bulldlngs and school rooms da not matenaﬂy and substantially ingerfere with the requnremeny_of apg;opn-

ate discipline in the operatlon of the school ¥ Burnslde v. Byars 363 F. 2d 749. {/ 2, v
[ ’
"~ Role 2' Attomey(s) for School Dls’tnct ‘Allan A. Hemck and Phllllp C. Lovnen ) ‘t’{’ ) —
A / v, . ’ "
Your purpose is fo convnnce th% District Court judge that he should deny the plainti ‘s request for an ' ™.
m;unctwn . . . r . _ .
. ) ANy v v . -
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At the evidentiary hearing (similar to. a trial court proceeding), you must not only cite the relevant law but
also establish “the facts)’ of the case. - -

In citing the law, the following cases may be helpful: Dennis v. United States, 34] U.S. 494,95 L.E4. 1137,
71 S.Ct. 857 (1951)Near v. State of Minnesota, 283 U.S. 697,75 L.Ed. 1357, 51 S.Ct.625 (1931);Pocket
Books, Inc. v. Walsh, 204 F. Supp. 297 (D. Conn. 1962), wherein it'was established that the protections of -
the free speech clause are not absolute; and United States v, Denhis, 183 F.2d 201, 212 (2d Cir. 1950),
wherein it was asserted that “‘In each case [courts] must ask whether the gravity of the ‘evil,’ discounted by *
its improbability, justifies such invasion of free speech as is necessary to avoid the danger.”’

Since “the facts” of the case may be as important as the laws cited, you must make e\’/_ery effort to insure
that the record® displays those facts which you wish to have on the,record. In Eght of this, you would want
to call Dennis Pointer (Mary Beth’s math teacher), Andrew Burgess (the high school principal), Leonard

, Carr (the sch7>4> board president), and perhaps others. . o

_ Your ptime concern on examination of your witnesses is to display the fact that “there was reason to
. expect that the protest would result in a disturbance of the scholarly, disciplined atmosphere within the
classroom and halls of yzur schools. ". . o

~

. On cross-examination of.the plaintiffs, your purpose is only to ascertain if they were aware of the regula-

-

8

-~ N " /

- P . . -

tion.

l‘lole 3: John F.‘Tinker . ) s . —

You, your parents, and your friends hdve been against the American involvement in the Vietnam War from
the Weginning. You f\eél that this is nojustification for American participation in a foreign “civil wa‘(.”\

L. \ . -, ) s M ;
You have participated in anti-war_grotests in the past and, along with your parents .a'nd friends, you decided -
to wear a black armband to school to display ydur support forthe continuation of the Christmas truce and
ygur grief for those who have died in Vietham. ° :

Mary Beth and Chris wore their armbands on Monday, but you were a little hesitant. However, after Mary
Beth and Chrid were suspended, you decided to wear your armband on Tuesday. You felt self-conscious
because of the stares your armband dre»\(, u felt determined trat it was your right to exprez's your
views in this way. After third periad, you were called to the principal's office. Upon your refusal to take off -

the armband, you were suspended.
3

Role 4: Christo?fﬁgr Eckhardy - . . . Vi
S, n:' [T.. * . : . . ‘ ‘ 1o
A plalntlff,%aige fifteen, whqBttended Roosevelt High School. \ o

4 j' - - -~ .

<

"You woreLa armband on Monday, the first day of the demonstrations. You are, perflaps, more than t_he N
* Tinkers, vocal about your opposition to the war. (See role sheet for No. 3, John F. Tinker.) e
) l’ 0 - o 0

.

Role 5: Mary Beth Tinker l\ﬁ L ., . »
2 plaintiff, age thirteen, who attended’ Warreg I-:Iarding'Junior Hi'gﬁVScﬂoE)l. (See, role shee't for No. 3)ohn

)

. F.Tinker; and No. 4, Chris Eckhardt.) e 3y N oA
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L "* Role 6: Leonard Tinl<er . . e

You are the father of John and Mary Beth Tinker-and completely support their feelings in regard to the
© . o Vietnam War. (Seg role sheet No. 3, John F Tinker; and No. 5, Mary Beth Tlnker ) For further reference,

see Justice Black s dissent. - ’ = .
e AP TR Kol ‘

, Role 7: William Eckhardte o

/ . You are the father of Chris Eckhardt and ?:ompletely support his.fe.elings"in regard to the Vietnam War. ’

.

“You and yo'ur wife gave Chris the idea to wear the black armband. After the school authorities declared the * T '
‘ wearlng of armbands illegal} you were the first to see the possibilities for a test case on “free speech” .
* grounds. (See also the roIe sheet for No. 3, John F. Tinker; and No 4, Chris Eckhardt ) -

‘ LY
. Role 8: Denms Pomter - . ) g

. . - . © .~

You are Mary Beth Tlnker s math teacher."Mary Beth entered your room on the Monday of the demonstra-,
tion wearing hér armb_and Thie armband caused a discussian of the war it Iasted all period=and completely
disrupted your class. .

..—-».u‘.__,_“\ _’,J-
» 4
. k4 , - h ~ 4

Role 9 Aaron %cBrlde

v

You are john 'llnker ’s history teacher. The wearing of th bands caused no disruption in your class, and

L you believe thathis form of symbollc protest is akin to* pure speech” and as such is protected by"the“Frrst
- Amendment. i . : -
v ' . . v . . R
. John is one of your best and most hard- worklng students; you believe the school board should never have ’
La p?ohlbltedthe armbands. L > . \
. . N . - - i > , . e

'R'ole 10: Andrew Burgess

You‘are the principal of North High School. You heard about the upcoming armband demonstration and
called an administration meeting to head off the problem. The administrators, fearlng a disruption pf the .
school program, decnded to ban the wearing of armbands. _

4

. s Role11 Leonard Carr © - - ° ) e e : .

-

You are the president of the Des Moines school board. You SUpport the. decision of the sghool admlmstra~ .

‘ tors because the communlty is deeply divided on the war,and yoy I fear any disturbance wifl lead to a major , ol
conflict. ~ e . oo . ‘
» L ) ; 4 Ve - - '-‘ R 4'. ¢ .6:
Role 1 go'Black - « - s o . -
Ro ‘.2¢- Hugo'Blac _ S / o ' - ] )
[ . v . . . .
Justice Black is a “New Deal” Democrat and-is sometimes termed.a populist. S .
b ‘ . [y " - -~ .
-, Black was very much a part of the constitutional revqutlon of the Warren Court, but to brand Black as a . e
) o I|beral and associate him with Justices Douglas or Brennan would be to oversnmpllfy the case and Iead to .
(Y .
. errorin mterpretatlon « ', . . 7”‘ AN
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‘
°

Justice Black fought durjng his entire judicial career for “incorporation.’ (making the Bill of Rights appli-
. cable to the states through the “due process” clause of the Fourteenth Amendment). This stryggle often led
. to hrs agreement with the liberals. For example, in the censorship cases, Douglas and Black took the same ﬁ
absolutist positiost’that the First Amendment allows no censorshnp at alk, , . .
v The Justice from Alabama départs_ from the posrtlons usuaIIy taken by the liberal bloc when questlons of
Q]uallty are revnewed by the Court. The equality’ category‘ of cases commonly includes poverty law, °
.indigents, and ‘protest demonstrations. “

L3

Role 13: ByronWhnte . - . ' : . e

A Iawyer who was better known in his oollege/ ears as-a footbaII player, “Whizzer” White was elected to
the National Football Hall of .Fame. .

]

[N = b

Justnce Whlte graduated from the University of Colorado, attended Oxford brleﬂy as a Rhodes scholar, and

then attended Y,ale Law S¢hool. = - L
-, n/ o ° & . O
- . Y “Whigzer’ prad’tlced law in Denver until he ‘was appomted by Pre5|dent Kennedy to serve under Attorney
Gene I Robert Kennedy i |n the Justice Department .. . _— *
~ - ~
|

u White was a *‘New Frontter Democrat and Pre5|dent Kennedy nom|nated him to thé sedt left vacant by the
o ** retirement of Justice Charles A. Whlttaker The expectation that White would cons;stently vote with the
» liberal*block proved to be in error. :

. . . - v ! .

. White has been termed a moderate, since his actions as a Suprene Court Justice have Placed him clearly-in
the middle,of the controversy between the liberals 3nd conservatives on the Court. - . \
¢ - [ . Y
. ” a§ ~ .
’ A

§ < Role 14: ].ohn Marshall Harlan . . B .. - . . .

e ¢ €.
¢ Born in Chicago in 1899, Harlan was.the grandson and namesake of a Supreme Court Justice. He'graduated
. . from. Princeton in 1920, Oxford in 1923, and New York Law School in+1924. He was admitted to the bar
in 1925, practlced law in New- York Clty, and wafappolnted to the Supreme Court by Pre5|dent Else,ne
hower in 1954 o ' . i
. . . . 4 . . J ). “ .. R s, .
N . Although his dissents from the decrsio'%s,\of the activist Warren Court won him a reputationsgs a conserya- <
tive; he may more,accurately be described as-a #*M believer in the,strictly judiciab nature of the Court’s -
* function. He considered it his duty to %eude each case accordingto the law, as the law had Been determlnedy .

. e ™ . ¢ -q - ' , .
e RoIe ]5‘ Chief ]ustlce«E‘arl Warren | 7o - o . ' . ) l/‘\ .
- The ydrs that Earl Warren pre5|ded on the SUpreme Court were years oT'legaI revqutTosn?he Warren Court —_

*set a new path’i in P@'relatuons (Brown v. §'oard of Education preka, Kaasas), wiping out the legal basis :
2 for dlscrnmnnatrqr) and, “as it Rappened, heIp}ng to, rélease lonksupgressed emotional results of racismalt
wrote practicajly 3 whole new conlst;tutlonal cqode b’f cr|m|naL ]ustlce, ons restra|n|ng the whole process of 6 o
" law enforcement from mvestlgatlon through’ arrest and trial, and applled the code rigorbusly to state and - '
) local activities tormerly, outside of federal standards It greatly testrncted governmental authority to
' penahze the individuat-because of hns beliefs or assocnatnons . t o Y
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Warren favored most of the ma;or changes in, capstitutional doctrine undertaken by the Court. As a
statesman, Warren had a sense of history, an understandlng of people and firmness of character. He was
open, optimistic, and idealistic without jdeology. He saw good in other human beings and he was decisive.

Earl Warren achieved his great&sy:fame as Chief Justice of the Supreme Court but Warren began his careeras  *
a California politician. Prior to h|s appomtment by President Eisenhower to the Court, Warren served as -
Governor of Callfornla .

- .
- . »

After he retired from the Supreme Court, Warren revealed, in a televised interview, that he was still a
" politician at heart when he responded that he felt his most significant decision was Baker v. Carr because it

- . removed the greatest smgle impediment to the den‘ocratlc election of representatives of the people
° Role 16: Thurgpod Marshall . _ '
I . . * ' 3 ~
Justice: Marshall is part of the “actrvrst and “liberal” section of the Court. He will tend to favor individuals °
against the state or weak against strong Marshall spent twenty-five years developlng his judicial phllosophy &
"while serving as a civil rights Iawyer .
Marshaél was intimately assocrated with the modern civil rights mogement ¥is great-grandfather was a -
L Maryland sIa:ve and in the year Marshall was_born, two Négroes had_been lynched near his home. He had_ . e
v . been brought up by his pargnts (his mother taught in an all-black school and his father was a chief steward ®
. at a country cIub) to be very |ndependent in thought. B ' .

Thurgood Mgrshall was admltted to the Maryldnd -Bar in f933 and his assoaatlon with the N.A.A.C.P. & . .
began in 1935. Frdth that point on, Marshall, as chief counsel, worked for the principles of the N.A.A.C.P.

—"to advance the interests &f black citizens, to secure suffrage, to mcrease educatiomal and employment oo
opportunities, and to achieve equalitysunder the Iaw * , . . o
Role 17: Abe Fortas ) : . . . 4

" Justice Fortas%ad a broad Ie@al knowledge, sound 1udgment and aliberal phrlosoﬁﬂy It is not uncommon
for Supreme Court Justices to change the character of their legal opinions after their appointment to the .

bench. Fortas’ performance, however, has been entirely consistent with the reputation heMad established as - :
a private ldwyer. He not only championied the civil rlghts of the small and often obscure individual but also
, defended corporate giants such as the Coca Cola Company. He aroused national intergst when.he defended —
a number of individuals termed “Securlt oRISkS " be—— - . .
‘e y \f— ‘ . ‘ i . /z
+ o~ M
~« + JRole18: Potter Stewart- ' . ! ' S
A .
- " Justice Stewart was*pomted to the Slxth ercult Court of Appeals by Presrdent Elsenhower in 1954 and .
to the Supreme Court in 1958, . , S - e
» v . -,u, N
After Stpwirt took his seat on the Supreme Court he frequently cast the swing vote on a court evenly
’ " dividgd-between a liberal and a conservative faction. The consgrvative group in;1958 consisted of-Justices .
Frankfurter, €lark, Harlan, and W(hlttaYer Thé liberal group consisted of Chief ]ustrcs Warrer"and Justrces =
¢ Black Douglas; ind Brennan. . . . . ) N
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" The “liberals” saw the Court as a guardian of individual liberties protected by the Bill of Rights. They

¢
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L 4

" v.Tucker (1960). . : J

. . o

o
. . g ) .

The basit difference between these groups related primarily to the’justices’ differing views as to the
appropriate use of the Court’s powef to hold unconstitutional the actions of other Bfanches of government.

tended to interpret the Bill of Rights in&broad fashion.

The conservatives adopted a narrow view of the Bill of Rights and in a situation wherein a chqgce was
necessary between mdnv;dual liberty and the power of the state, the conservatlves supported the power of
the state. . ) 02

and this includes
as clearly sided with

In the majority of the cases in which the Court has divided along liberal/conservative |
only about half of the “erl leertles” cases decided during Stewarts tenure, he

‘those justices commonly |dent|ﬁe conservatlves .

’
°

From 1958 to 1961 Justlce StewaT was the “swing man” on the Court: the justices divided 5-4 along
liberal conservative.lines in _ﬁ{trtx two cases involving issues of individual liberties — yet, Stéwart joined the
liberals in only nine. €ases,~stich as Deutch v.'United States (1961) Russell v. United States (1962); Shelton

5 4
. . '

Deutch and Russell dealt wrﬂrcnatlons against wltnesses who had refused to answer questions poéed by a
House ‘Committed. Shelton dealt with requlrements that teas;hers list every organization of which they were

-— members, as acondition of employment - )

° ?

The ‘significance of Stewart’s vote was diminished somewhatnn 1962 with Frankfurter s resignation and the !

appointment of Justice Arthar J. Goldberg gave the Ilberals a fz y solld majorlty |

'
‘

Role 19: wiliam J. Brennarr ot _ o :

Wlllram J. Brennan, Jr. was borr( on April 25 1906 in Newark, New Jérsey Brennan graduated from the
- University of Pennsylvanla and Harvard Law School, . . .

2 . *
>

Probab’ry the! “most important force |n the judge’s early life was h|s father Justice Brennan s father worked
for <the establlslfmelit of labor iinions in the C.‘ ity of Trenton, When the opportunlty arose, the elder
Brennan‘ran for a ¢ uncil seat on the labor ticket. Th|s involvement with the Tabor movement had the
effect of mterestlng the young Iawyer ln I’bonlaw, an interest WhICh would greatly affece-his career.

,

‘2 ~ ‘ 3 v

The future justlce gained a partnershlp in a Newark law firm because of his expertlse in’labor taw. During

s this partnership, Brennan became involved in a movement that sought thg restructuringof the court system
ff/ New jersey. He felt thathe court system would be mprovef it was consolidated, aft idea based on his

belief that courts existed to serve the people and to protict tieir rlghts After a consrderable battle, the

. court system,was, changed to one of general jurisdiction. His appointment to the New Jersey Superlor Court-

“

in 1949 fhay havebeen a result of hls work in the reform movement: . . .

4 i "‘

Although he was cgnsidered a Irberal judge whuelne served on the court, this op|n|on was perhaps based less

iefs in the obligatiorfs of the citizen. These values forced

r

on any of his decisions than on his personal b
Brennan to speaj< out agamst Senator McGarthy at the peak of the Senator’s power.

- e

Havrng gained natlonal recognltlon while he sat on the Supreme 7 Court of New Jersey, Brennan was

“appointed by Eisenhower to the Supreme Court in 1957 )

. » o LS . .,
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The two most important decisions of Justice Brennan are Baker v. Carr, and Katzenbach v. Morgan. The
former mandated the use of the famous “one man — one vote” principle in the apportlonment of con-
gressional districts by state legislatures and the latter decision well displays the, commitment of the Justice
to individual I|berty ' : J «
l ¥

A speech of the_Justice best expresses h|s feelings in regard to the role of the court: “‘The constant for
Americans, for our ancestors, for ourselves, and we hope for futdre generations is our commitment to the
constitutional ideal of liberty protected by the law....lt will remain the business of judges to protect the
fundamental constitutiorial rights which will be threatened in ways not possibly envisaged by the
Framers....the role of the Supreme Court will be the same....as the guardians of (con'stitutional) rights.”

.

Role 20: William O. Douglas ’ N .

°

William O. Douglas is the foremost consagvationalist, naturalist, and traveler in the history of the Supreme
Court. He has written mére books, mainly on conservation and travel, than any figure, ]UdlCla| or otherwise,
on the American scene. Douglas is the only |nd|vrdual justice whose picture is likely to appear, as it has in
Fiéld and Stream magazine slnglng, “The Song of Sergeant Parker.” Commonly referred to as “B|II ” he is
an experienced fisherman, traveler ‘and camper - s, . > - d

Supreme Court by F.D.R. in 1939, when he \vas forty-one. Since his appointment, he has been the

... Douglas has served on the Court longer than agy. ﬁls e in the Court’s hlstorx,_ti,gﬂa_s_ appomted to the- .
foremoSt exponent of individual liberty and, par;\c%ﬁiy, of freedom of speech

3
L

“gill” born 0‘1\0ctober 16, 1898, at Maine, Mlnnesota His father yas a home missionary for the
. Presbyterian Church. As a*small child, Douglas had |nfant|Ie paralysis.~The'doctors told him that he would
Iose the use of both his legs. But he never learned how tobe a loser. He hiked the mountains every c}dy to

rebuﬂd his limbs. - . . ¢ -

£ . -~ - 4 ;‘ - . .
As he‘\\VaS growjng up, he rode freight cars with hobos, shared meals with them, and slept outdoors with s
th‘e”m. He has told.of his enjoyable experiences in many of his speeches. . L

o LY y . ' ‘ - .

W|II|am 0. Douglas is probably best known for his.advocacy of freedom of speech A good example of this .

may be found in the, Dennis v. Uritted Sgtes case. A group of men were acovsed of advocatlng forcib -
overthrow of the government by organizing a group which in turn would advocate such overthrow. More
precisely, the charge was not that the defendants themselves had advocatel or organized such action,éut
that they had conspired and organized to’ teach others to do so by teaching from books written by* Mary,
Lenin, Stalin, and others, who in turn were asserted’to have advocated forcible overthrow of the* govern-
ment. The statute, as construed and applled to support the conviction of these defendants, was upheld by
the majority of the Court. Justice Douglas dissentéd. He said he would-have no difficulty if t\he defendants
had been teaching people to apmmit sabotage ox assassinate the President or plant bombs. But he found no
evidence that such a thing occurred. Douglas did thIS to preserve the right of freee speech as an American

- valuye. ¥ . . v e
S ‘. ’ . [ ) ‘ . 14 [ ) ) “
Douglas-is.totauy capable of doing his judicial work by himself and he uses Iaw'cler,ks probably less than

§

» .« °

w

any other Justice. Because of his extraordinary brilliance, he is the fastest worker, of any Justice of this - T ~.

. century, except, perhaps JUStIEe Holmes. The range of his “prk is vast, running not merely to great a
"constltutlonal quéstions, but also to ma¥ters of taxatlon and of busmess reo nization !n bankruptcy, all of
which are difficult questlons of Iaw Y {} A
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Douglas can often make hjs point with just one sentence. An example of this power are his words in a case

in which a doctor was excluded from the practice of his professjon in New York: “When a doctor canno .
save J_ives in America because he is oppo§ed to Franco in Sﬁain, it is time to call a halt and look critically at

the neurosis that has possessed us.”  °

\ S P 7 : . ‘ .
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/' Suggested Readings: | o '
. - s s
An {ntroduct/?)n to Supreme Court\Dec:slon Making. Harold . Spaeth. Chandler Publishing Company,
1972. . . . .
© .
. The Nature of the Judicial Process. Benjamin N. Cardozo, E.L.D. Yale University Press, 1921,
oo : Coe s =
* The Warrep Court. Archibald Cox. Harvard University Press, 1968. -
- ~ R - ; ‘6 . i
o Equal Justice Under Law. The Foundation of the Federal Bar Association, 1965. '
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o . © ' SUPREME COUR]’ DECISION IN TINKER'v. DES MOINES *

~ A ar

- < N &
[ ~

| “ \q Tinker v. Des Moines, 393 '6.5. 503 (1969) symbbllc expression was characterlzed as iﬁ%eijlmary

- re First Amendmen ” rlght‘“akm to ‘pure speech.’ ” The Court noted that “it can hardly be arguett}hat eithe o
S students or teachers shed thelr constjtutional rights to freedom of speech or expression at the lhouse© *~ o
- gate” L . . . . . -
~ - A majo:gt\y\of the Caurt toncluded that, since the ban was based on the mgssage commumcated by the
armbands, and since there was no ev1dence that wearing the armbands had disrupted school activities, the
*ban was equwalent to forbidding verbal expresswqof the students’ views during school hours 7
. N )
In protecting the First A endment rights of publno school students the Court ruled that speech during
oo 'ﬁ school- hours may be cont%ﬂMool authorities reasonably forecastndlsruptnon or mater;at interference ,
© with school activities. The opmlon however; noted tiat’the pamcular armbands were prohibited because of
. " the message they cenveyed and sqhool authorities had. not prohlblted the wearing of all symbols of . —
£ " political or controversfal 5|gmf' Cance S . . ‘ . .’ '
. [§

" o E - - ®

) Thus, to prohlbnt the expressnon of one partlcular opinion without evidgnce that it is necessary to avmd . -
/’ material anasubstantlal interferente with school work‘or discipline is L&nconstltutlonal r .

°

7 Excerpts from the majority opinion (wntten by Justice Fortas): ¢ - . ' . ’
. . N . ? S . ;v
“The school offlc/als banned and sought to punish petltloners for a silent, passive, expression of ‘ . .
. ¥ opfnlon unaccdmpanled by anyadlsorder or dlsturbance on the part. of petltloners There Is here no .
‘evidence whatever of petitioners’ Interfergnce, actual or nascent, with the schoo/ 's work-or of colli-
slon with the rights of otherstudehts-to be secure and to be let alone. Aecov‘dlngly, this case dges not’
concern speech or action that intrudes upoa the wark of the school or the rights of otherstudents.”” &

< g

““Only a few qf the 18,000 students in the school system wore the black armbands. Only five a
* students were suspended for wearing them. There is no indicatlon that the wo#k of the schod] or-agy
class was' disrupted. Outsidte ‘the classrooms, a few students made Rostlle remarks to the children™ —  p°”
wearlng armbands but theré were no threats or acts of violence on school premises.” @,
. [ : L]
( 3 “Inour system updifferentiated fear or apprehenslon of dfsturbance (the District Court's’basis ¥
for susta/nlng *the school authorlties’ action}zis not enough to ‘overcomesthe right to freedom,of
expression. Any departure from*absolute regimentation may cause trouble Any varldtion from the a
majority’s opinion may inspire fear. Any words spoken, ln class, in the lu hroom oron the cdmpus, L
0 that deviates!TFbm the views of anotherpersgn, may stqrt an argument or ¢ se a dlsturbance But our

Constitution says we must take thls risk. . SO - al ] ‘

B “Yt Is also relevant that the school authorltles did not purport to prohibit the wearing b?glfl T
o " symbols of polltlca/ or cantﬂwersla/ slgnificance. The record shows that students in some of the
. dchools wore butsons relating to ,national political campaigns, and some even wore the Iron Cross,
S — traditionally a symbal of nazism. The ‘order prohibiting the wearing of armbands dld not extend o’ .
, » these. Instead, a-particular s; bol black armbands worn to e,xhlblt opposltlon tg this Natlon s
gf & - . -‘involvement in Vletnam — was slngled out for prohibition. Clearly, thé* prohibitlon o Axpresslon of
N\ " one particular oplnlon, at least without evlc?ence that it Is necessary to avoid material and substantial
lnteFference with $choo/ work or dlsc/pllne, Is not constitutionally permlsslb/e o Nt

4 ‘ /\ . [
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Thls guide is dedicated to three groups that have had a tremendous‘i'ﬁﬂuence on the success of the Institute
for Political and Legal Educatlon \
To the Board of Directors, which has served unself‘shly and wnh much dedication and comprise some of
the finest persons wuth whom § have become "assoaated ina professmnal relationship. F

o h
_ To the Teacher—Coordmators of Ithe In‘mtute for' PO|Itlca| and Legal Education program, who have dedi-
cated themselves to excellence i in.programming. They, toget‘her with the Institute students, are responsnble

or the fine reputatlor‘i of the project. . | - . N >

\ I3 )
And, to the EdUCat|onaI Improvement Center of South Jersey for their professnonal assistance and
guidance. B ) (J_ . s

This manual is also dedncated to three |mportant individuals, Rona[d Maniglia, Dotti Donovan, and Helen,
‘ Klubal, and a special tfibute is extendcd to Judy, “Tova, and Chava.
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“Ifa regu/at/on were adopted by school officials forb/dding discussion of the Vietnam conf/ict
or the, express/on by any student of opposition to it anywhere on school property except as part of a

prescribed classrgom exei‘crse it ‘would be obvious -that the regulation. would violate the con- N

°st)ltdonal rights of students, ' at least if it could not be justified by a showing that the students”
activities would mater/ally and substant/al/y d/srupt the work and discipline of the sclzoo/ "

“In the.circumstances of the present case, the proh/b/t/on of the silent, passive ‘witness of the -
sarmbands, as one of the children called it, is no less offensive to the constitution’s guaranties."
: ’ ‘ N , ' !
. A » N ’ A
Excerpt from a diSSenting opinion {Justice Black): . . t .

“While the absence f obscene or boisterous and loud d/sorder perhaps justifies the Court'’s
statement that the few armband students did not actually ‘disrupt’ the classwork, | think the record
overwhelmingly shows that the armbantls did- -exactly what the elected school officials and principdls ©
foresaw.it would, that is, took the students’ minds off their classwork and diverted them to thoughts

ubout the h/gh/y emotional sub//t of the Vietnam War, ; < i >

o) s ~ S
* “Even if the record wf Silent as to protests aga/nst- the V/etnam War distracting students from
their assigned glasswork, me rs of this Court like all’'other ciizens, know; without being told, that
a the disputes over the wisdom pf the Vietnam War ha.ve disrupted and d/wded this country as few *
other issues ever have. Of coyrse students like other peop/e, cannot concéntrate on lesser issues when
’
and dead of the war, some of th Wounded and dead being the/r friends and neighbors: It was, of -
course, to distract the attention f othar students that some students /nsisted up to the very point of *
their owrt swspension from that they were determined. to sit in schoo/ with their symbol/c "l
armbands.”” - 4 < . A L/

~ Il

LN

black grmbands are being ostgntat/ods/y d/sp/ayed in their presence tp call attention to thefwounded -~
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’/ - AMENDMENT | .
] ) Congress shall make no law respectlng an establishment or religion, or prohlbltlng the free exercise

e

APPENDIX A R ’ .

o

A &, N
SELECTED SECTIONS OF THE UNITED STATES CONSTIfUTlON

’ @ ’
L m——

" \ : ‘ ARTICLE! -
SECTION 9.%. The privilege of the Writ of Habeas Corpus shall not, be suspended, unless when i in
Cases of Rebelllon or Invasion the publlc Safety may require it, -

/ '

o

No Bill of Attainder or ex post facgo Law shall be passed. " ) - -

/ ARTICLE mo | | »

SECTION 7. "Thejudicial Power of the United States 'shall-pe vested in one supreme.Court, and in
such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of
the supreme and inferior Courts, shall hold their Offices durihg good Behavior, and shall, at stated
Times, receive for their Servnces a Compensatnon which shall not be diminished durlng their Con-
inugnce’in Office. ~ :

v
. .

Je

thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petmon the government for"a redress of grlevances e ‘J~

[ : I -

- . AMENDMENT IV . _ > /f
. . \\\

The right of the people to be secure in their persons, houses, papers, and effects, agalnsiiunreasonable -

searches and seizures, shall not be violated, and no Warrants shall issue, but upon pr&)able cause; -7 -

i ]

supported by Oath or affirmation, and partf?éarly descrlblng the place to be searched and the T
persons or things to be seized. , o ) . ) . ﬂ{
AMEﬁoMENT'v ' Sy e

' 4\

offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal ‘case to be a
witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use, without just compensation. *

e , 'AMENDMENT VI ‘ g

~ In all criminal prosecutidns, the accused shall enjoy the right to a speedy and public trial, by an .

4 impartial jury of the State and gdistrict wherein the crlme shall have, been committed, which district ! .
shall "have -been previously rtained by law, and ‘to be informed of the nature and ‘cause of the .
accusation; to be confronted with the witnesses against him; to have compulsory process for ob‘tann- T

* Ing witnesses in his favor, and to have the, Assistance of Counsel for his defense.

- _ 93
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' e . * AMENDMENT VIl ..
v .

Excessive bail shall not be required, nor, excessive fines imposed, nor cruel and unusual punishments
inflicted. ° R i : ;
N . B : o . * *

. AMENDMENT XIV * : '
(Ratified July.9, 1868) * ’ g

enforce any law wh|ch shall abridge t

shall any State depnve any person of life, liberty, or prop‘prty, without due'process of law; nor deny
to any person within its jurisdiction' the qqual protection of the laws. ...
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- ‘ " CARDOZA READING! . o L
. ° _ “History, Tradition and Sociology” ‘ e
.o i ’ ‘ * & . . ] ' \ ,
The -method of philosophy comes in competition ... with bther tendencies which find their- .
outlet ‘in other methods.On of these is the historical method, or the method-of ;evolutioﬁ. The R
“%tendency of a principle td gyfpanid itself to the limit of its logic may: Be counteracted by, the tendency’ - ’
. ~ to confine itself within limits of its history. § do not mean that even then the two methods are

) always in opposition. Aclassification which treats them as distinct is, doubtless, subject to the
§ reproach that it-involves a certain overlapping of the lines and principles of division. Very often, the T
effect of history is to make thi{path of logig clear. Growth may be logical whgther it is shaped by the :
i principle of consistency with the past or by that of consistency-with some pre:qstabl}sl(z:d norm, some
. co ¢ general ‘conception, some “indwellfqg, and ‘creative principle.”. The directive forcé of the precedent .  w {
may be found ‘either in the events that made it what it is, or in some principle which enables us to say e
' of, it that it is what it ought'm‘be.' Development may involve eithier an investigation of origins or an
V4 effort of pure reason. Both methods have their logic. Eor the moment, however, it will be convenient
to identify the’method of history with the one, and to confine the method of logic or philosophy to
A the other. Son{e conceptions of the law owe their existing form almost exclusively to history. They ’ {
are not to tge'uﬁderstood except as historical growths. In the developrhent of such pripcip]es, history
* s likely to‘predominate over logic or pure reason. Other conceptions, though they have, of course, a
histary, have taken form and shape to.a larger extent urider the influence of reason or of comparative
jurisprudence. They are part of the jus geritium. \n the.development of such principles logic is likely 17)
to predominate ovef history. An illustration is the conception of juristic or corporate personality with :
the long train of consequences which that conception has engendered. Sometimes the subject matter-
/will tend itself as naturally to ohe method as to another. In such circumstances, considerations of
custom ‘or utility will often be present to regulate the.choice. A residuum will be left where the | .. d
personality of the judge, his taste, his training or his bend of mind, may prove the controlling factor. |
do not mean that the directive force of history, even where its claims are most assertive, confines the
law of the.future to uninspired rEpeti,tion of the law of-the present and the past. | mean'simply that
history, in illunfinating the past, illuminates the present, ,andhi’n illuminating the present, illuminates
the future: “If at one tinie it seemed likely,” says Maitland; “that the historical spirit (the spirit which
strove to understand the classicial jurisprudence of Rome and the Twelve Tables, and the Lex Salica,
. «and law of all ages and climes) was fatalistic-and inimical to reform, that time already lies in the
= past....Nowadays we may see the office -of historical regearch as that,of explaining, and therefore
lightening, the pressurethat the past must exercise upon the present, and the present upon the future.
Today we study the day before yestérday, in order that yesterday fay not paralyze today, and today
“may not, paralyze tomorrow.” . - Y
y . . g,;‘ . 3 coLt
Let me speak first of those fields where there'can be no, progress without histry. | th.jnk the law of
- eal property supplies tbe readiest example. No-lawgiver meditating a code of laws‘coqceﬁved the
‘system of feudal tenures. History built up the system and th‘e'lg@v that went with it. Never by a

o
-

N % s . . R o

. lBe_xﬁunin. N. Cardoza. The Nature of the fudiclal Process (New Haven, Conhecticut: Y‘ala lfntvmlty Press, 1949).
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*+ Other illustrations,, even though less conspicuous, abound “The forms' of action ‘'we have buried,”
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_prodess of logical deductlon from the idea of abstract ownershlp could we dlStlngOlSh the incidents of 7 wr o
an estate in fee simple-from those of an estate for life, or those of an estate for life from those ofan, ' o
TN
estate for yeabs. Upon these points, “a page of history is worth a volume of logic.! "So it is wherever '

“we turn in-the forest of the law of land. Restraints upon alienation, the susPension”oT absolute
ownershlp, contingent remainders, executory devises, prlvate trusts and trusts for‘chamles all these « :
heads of the law are |nteII|g|bIe onfy in the light of history, and get from hlstory thevimpetus which | . .

must shape their subsequent. development. | do not mean that even in this f‘eld the method gf A
philosophy pla?s no part at all. Sonie of the conceptlons of the land law, once fixed, are pushed to
thelr logical. conclusions with inexorable severlty The point'is rather that the conceptions themselves :
# « have come tgf us from without and not from within, that _they embody the thought,not so much of’- \‘f .
i

‘ the present as of the past, that separated frorh the past their form and meanlng are unlntelllglble and ' .
" arbitrary, and hence that their development,‘ in order. to be truly logical, must bé mindful of their

. origins. In a measure that is true of most of the conceptions of our law. Metaphy5|cal principles have J }) -

; seldom been their life. If | emphasize the law of real estate, it is mergly as a conspicufou example.

say"s gllanland “but they “still rule-us from their graves » Holmes has the same thought: “If we 4
consider the law of contract ” he says, “we find it full of history. The distinctions between debt, tff
convenant and assumpsit are merely historical. The classificatidn of certain obligations'tq pay, money 5, ' L.

"mposed by the law irrespective of any bargain as quasi-contracts, is merely historical. The doctrine of .

powers and functions of an executor the distinctions betwéen larceny and embezzlement the ruf
_ of venue and the jurisdiction over foreign trespass, these are a few haphazard illustrations of growths
. which history has fostered, and which history must tend to shape. There are times when the subject \
matter lends itself almost indifferently to the application of one miethod or another, and’ the predilec- -
tion or training of the judge determines the, choice of paths. The éubpect has been penetraungly ’
discussed by Pound. | borrow ‘one of Ris illustrations. s a gift of ov%hles inter vivos "effective
without-delivery? The controversy raged for many years before it-yas set’ at rest. Some judges relied _

on the analogy of the Roman Law. Others upon the history of fof §of conveyance in Qur law. With o
some, it was the analysis of fundamental conceptlons followed by the extension of the resuits of )
analysw to logical conclusions. The declared will to give and to accept was to have that effect and no
more which was, consistent with some- pre-established definition of a | \ transactlon, an act in the’
law. With others the central thought was not consistency with conception,’ the consnderauon of °
what Ioglcally ought to be done, but rather consistency with history; the consideration of wk;;t had

been done. | think the oplnlorfs ih Lumley v. Gye, 2 EI & B1.216, which established;a #ight d{

action against A. for malicious |nterference with a contract between B. and C., exhibit the same

divergent strains, the same variance in $mphasis.’Often, the'two methods supplement each other. .
Whlch method will predominate in any case may depend at time$ upon intuitions of convenience or .
¢ fitness too subtle to be formulated, too imponderable to bg vai::ed too volatite to be localized or .
even fully apprehended. Sometimes the ptevailing tend'en‘clzs ekhibited in the curteptwritings of . *

philosophical jurists may sway the balance. There are vogles and. fashions i in jurisprudence as ‘in’

literature and art and dress. But of this there w\ll be more to say when we deal with the forces that' \ -
"work subébnsclou,sl)/ in the shaplng of the law. :
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we speak of custom) we may mean rpore thmgs than Sne. ..‘Consuetudo ” says Coke, “is one of the
T : maine triangles of the lawes of England; these lawes being dividgd into common law, statute law and
customs.” Here common law and, tustom are thought of as distinct. No so, however, Blackstone.

- “This unwritten or Common Law ¥ properly dfstinguishable into three kinds: (1) General customs

' which are the universal rule of the whole lS)ngdom and fotm the Common Law, in its stricter and
*, more usual signification. (2) Particular customs which for_the most part affect only the inhabitants of
particular districts. (3) Certain particular laws, which by custom are adopted and used by some

particular courts of pretty general and extensive ]urlsdlctron.” o :
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: : APPENDIX'C

: * o

<" This chart seeks to present'a simple yet comprehensive view °s R :"
, . of the movement of cases through the criminal mst:de system. ‘.9
Procedures. in individual junsdictions may vary: from the ' , e
.ot pattern_shown here. The differing ‘weights of line indicate ' g N Y *
. . the relatnve'volumes O cases disposed of at various points \ « - >
"in the system, but this is only suggestive since no nahonw:de ' S .
: " data of thus sort exists. 0 s
Police &+ Prosscution Courts
& ’ '
- - . - . a8 v . *
o . . - , R \ - J Information | e
- . 2 l‘
* X
N 4
> W Unsolved of Reteased Wethout Ruivased Without  Charges Oroooed Charges Drovoed N
Not Aneslf) Prosecution Prosecution of Dismigse0 of Dismicse0
L.
' ) L
. v,
<
~ *
. . ®
\ Id
- ) Retedie or Stato~ N
Adwustment - ﬂ
4 a
PolibO1 .
- : 1! - "o,
. -, ' . Juvenile Unit -,
F" . ' '
. —
” . 3 r
) . Non-Poice Referrals
E ° LT R g 4 ] i
i . . ‘ 1 May continue until trial, 3 Before }naglsl'm coqmissioner, ohushc of. 3 $ Charge filed by prosecutor on basis of s
% o peace. Formal notice of charge, edvice ol d wnformeation submitted by police o, Citizens .
— # { ~
3 ST A;"':’;"""':"‘:‘: ’"';: :"" ’;:°1R riohts. Bayl SeL. Summary tras foc « Alternative to.grand jury mdnclmenl. often ¢ .
. :..‘uu:'"w 7y reiease on Sal may olfenses uspelly Conducted here without F used in feiganes?aimost eiways in ’ N
’ . - turther procedsing, . misdemeances, . .
\g - 4 Preliminacy testing of eidence sghinst * 6 Rewviews whather Govcm'mm mdc;\eo K} hd »
. : . . ‘ defendant, Charge may be reduced. No sufficient to justity trial: Some States haveno .
8 . A . parate pretminary Jearing for misdemeanors grand jury system, others saeidom use R. T oot
. ) , 4 qsqmc systems, » i ] ) . . #.
. . .
. - . ' . }
\‘C ° . a . ) a } PO} ¢ . ) 1 . . ‘e ' ,’1 « e
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* sually ted 1 ., PR
. ually here ig Often not process. 1§_Waltare agency, social services, counselling, ¢ .
atallin other cases, 1 f I " di ¥ adical f
A= 9 Police often hold hearings, niss of # care, otc.. for cases where 3 c
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' D. ADDITIONAL TEACHING STRATEGJES |

, o : STRATEGY: POLL ; . . .

S s . R 4 . - A A

Vi Purpose: - oo ' : Lo Y d
. Tthxercnse has been designed to allow students to examine their values concernmg the First Amendment !
f, " rights.of freedom of expressnon. It can be used before a study of these rights as a springboard for discussion,
, after the study of these rights, or both before and after the study’so that value changes or modification may i .
L oe detec;ed’ S - . - to
. .L/ , , - - L - . - ) .‘
) : Procedure: ' < . ” . .
. The poII on the following page should be given to students‘\vho then,respond individually. Responses may

be tallied and discussed’ by the whole class or by small discuission groups.
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Y Instructions: s

Select the response which most closely indicates the way you feel about each ifem.

- . o kY »
' ‘ [y
. ] ©
“ -

. .SA = Strongly Agree ; ,
AS = Agfee Somewhat! . 2
) ‘ DS '= Disagree Somewhat '
¢ . SD = Strongly D|sagree ‘ ‘
Item: - ] N ’

In’a democracy an individual should be able to say anvthing he‘'wants to.
. There is never justification for government cens"shlp in any form. . 1
. The people of the United States really believe in freedom of speech.
. Atbheists should not be allowed to speak in a public high school.
. Anv government censorship should be imposed by the Congress.

Ly

P

. The President should be allowed to impose censorship during a time of war. [ -
. An individual should be allowed to say anything he W|shes during 3 time of war.
8. Public libraries ,should not be allowed to have books that have dlrty words or pictures in

them. . . - . . !
- 9./. A Communist should not be allowed to speak ina hlgh school. )
‘ 10 The President of the U.S. should not allow newspapers to prlnt stories that he thlnks are npt
‘ - incthe public interest, . . =
.- ' 11. | weuld rather have my minister, priest,-or rabbi rather than my parents determlne what I
,; , should read. ‘ o,
. ; *, 'L.’_,__.__ 12. Each oommlmy shou{d have a citizen’s review board to determine what books r magazines
DI ‘ | are to be sold by area dealers. P .
— 13 Only“ religious grfups should determme |f books, movies, and magaznnes are, obscghe or
! pofrnographic. LA e . {
\, AN 14. «The Supreme Court of the U.S. shduld determlne what books, magaz:nes, and’ movres should
" be banned. - " . . 5 oh
o 7. 15. Only the Congress should have the right to determlne what book stores should or should not
Se" [N . “ . e R
. . 16. Each communlty, should determine what books, magazines or movues are to e ava‘iable to
’ . ¥ thepublic! ) C. v ° .
17. State Ieglslators should determlne if a/book, mowe or. magazrne should be perm|tted to be
] distributed in that state. l ) < .
+ | —<_18 Bookion Communlsm should be banned. - Co X

- 19 Antl -war dbmonstrators should not b‘e allowed to demonstrate agalnst the government:
20. An mdlvndual should not be a'llowed to give speeche? in favor of abortion..
21 When the/U S. is at war, newspapers should not be aIIowed to carry-. stories critical of our

] conduct of the war. ) .
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¢ 22 Dethocratic governmfnt is m;possubh without aglnformed people 1 e o, ] o
23. +The news medla are a threat to continued democracy in this country %, .
e 24, The government should exercise some control over the “liberal” television news commen S .2
4 tors. R N . . ' ) P
. 25. Reporters should not be allowed to criticize religion in this country. e A
Since thetPresident 1y electegd, by all of the people "he alone shou1d deter, hat is in the SN
bé&st interests of the U.S. w .
». 27. Reporters should not be permltted to crigicize decisions ma the Pres:dent or Congress . ¢ ¢
28. Local television stations shpuld monitor net’w‘Ork ne rogram and cer;sor them if th&y feel
) that the facts or opinions should not be broadcast to local vie
29, “R™ rated movies shown ontelevision should not be censored. - o T .
30. Student and parent boards of revnew should defermz:ne What books should nat be permrtted L E
“in\school libraries. * .. - . A N . :
,'____ 31. Teachers should be pé!mltted to seize any book or magazine ofa student. . T P ’
v ——— 32, School administrators skould determrne‘what books and ma;azrnes a teacher is permitted to , T
5 " usein the plassroom .2, i - csé} g -
- ‘ . .
oL — 33. Black Militants should notybe allowed to speak at pub|IC raj.lre; ; - Coe
; w———m 34. The Federal Communications Qommlsslon should detedmne°the Content of programs on the ;
: Public Broadcasting System. g ° '
P ] o !
- 35 Ku Klux Klan rallies which cohdemn Blacks Catholics, and Jews shduld not be allowed, - ° "
. —a— 36. *Educational television shouTd not be aIl_,oWed,Vto carfy programs that diprct vadues that are Syl ° ,
> different from those of most Americans. D . e

37. Teachess who express “unpopular vrews in the classy omvshould be f'red . L

.._____". 38¢ If the evndence shows clearly that the President is guulty of a cnmrnaqact then the people‘ v s, y @
should not be told of this fact for fear that his authority will be undermlned"rﬁ‘both this country A

and abroad. ‘ ‘ St , P T

R __1'__h39. The governmentq\_ould be aIIowed to cIas f{ anythlng it wishes as secret Pn the |nterest§ of 3 .
ot national seeurity. * . ‘

El.h o that the gt}wernment mu;t see r§ it that : e I
for them to Rear or read;. - ©

they dor] t hear or read anythng that ) erof

e NS ’ / :
& - Who-should control informja

ensorship? ) ) - . v IS
s v PyZ . * : e - . - !
etc? WhyZ N , .

"Whd should have free speec
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. ? .- STRATEGY: CONTINUUM/RANKING . * .. -

v o N / ' ‘. ) \““u
. Y Purpée N ) - - . < ) R ' .\:‘" )
. Conslderatlon of the First Amendment to the U.S. Constltutlon and the issue of civil dlsobedlence

) 1 . - 't S . - . ‘s
Procedure : , -
. ) Mark’ your | position anng the series of points anng the continuum. Take'a{general poll of posmons fi r,st,
' o then digcuss posltlons st \ . .
: , . Most deslraw\amcter : e coennen s MoOSE c{espicable character
- 1 George Wallace’s blocking the doors of the state university so that black students coqldn’t attend
. {even though the National Guard was present to insure the black student’s entry). R ~
2. A ghetto youth 5, ‘during a riot, kicking out the wrndow of a nelghborhood store and runnlng off with
R - a portable cotor T.V. -~ ) . P,
' ’ 3. Stokely Carmlchaefs calllng for armed revolution by black in U S in order to achleve equallty in his
(’ latest book. - .
o "4 A televised news coverage of a Ku.Klux' KIan rally where the grand dragon called for. the mass k||||ng
o of black and Jews. " R N . r 2
. g . 5. A black .teenager calls a police a White M_. " F ___ Pig, when the police respond to 2
i disturbance of the peace by a large crowd. é : & e
. - 6 The white policeman who arrests'the feIIow in no. 5. )
) 7. .A teacher who use$ profanity toward a student & e . ’
' ‘ -, 8.- A student who uses pr{amt'{toward’ a teache ) ) . oo )
. . "9, Vlce-Presldent of the U S. crltlcmng nu/medla for one-sided reporting on- the Presldent s recent ,
Co speech. © ) : . < ’(éf ' oY

10, An, lnvestlgatlve newsman who refuses to divulge the |dent|fy of |nformants to the prosecutor S off' ce.

, 1. A demonstratron by 2, 000 people oh the grounds of the work house in protest of the arrest ofJames
oy Hardy. . . 2 .
- / 9

b - ES

IR : ’» T
- .+ 12: National Guard called into a university because studenfs have taken over administration office.

L
-

- 13 Federal ofﬁclal who' d|vngEs°“top secret” documents to newspaper reporters
‘4. 'A policeman receives a call at 8:30 p.m. that there i is excessivesnoise around a church in a neighbor-

2 v hogd of elderly persons. He asks a group of"'teenagers to ove down thesstreet to a park that stays open
L 5
) \ unt|I1100pm B © ‘-ﬁ.:}. . . R
<. Questlons . . . . w%’ .
L. . . ,
& e Who didryou select as most deslrabIekaost desplcable7 Why7 ! A . .
[ 4 -0 i! .
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TOPIC: DEMOCRACY AND DISSENT * -

* + Springboard — Questionnaire . ’ .

o Asite it that does not interfere with'the constitutional rights of others. .
¢ ‘ o 2 Antn-war protestors chammg themselves to the courthouse walls. Co ' ’
v . 3 Bummg draft records. . e -
4. The publlcatron of top secret” government papers (Pentagon papers). 2
*$. Bombmg a segregated restaurant.
. 6 A Classtoom boycott because a we||~||ked teacher has been fi reé
7 Burning the American flag.

8. Refusal to pay taxes as a protest agarnst the war. ) . -

.
. - .

The students sho/ufc)i respond to. the statements by indica‘ting whether they

.+1. strongly agree with the action :
N , ' 2. mildly agree ‘- : . |
. 3.. mildly disagree o A
4. strongly disagree i oL o
,‘ 5.” no opinion or undecided .o R
Student response should be recorded., b , =2
. S ' s ] ~ _
S Questions: N , A . .
X 1. How have you defined the limits of dissent? Coa el
, 2. When does dissent become unjust (illegal)? . ' B
-,° 3. Why d|d the class feel that numbers_.___.were ;ustnf able and numbers___were not? ,
- - -4. Should dissent stop short of violence? ) i )
5. Should thé end justify the means? ' " b -
. L 4
6. Do you agree or. dtsagree with the resuts of the questionnaire? Why7 . .
. 7. In which of the %:ve forms of dissent would you.become involved? Why7 What would be the
. '* consequernices? , .
{ “ .
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.o " HOW TO FIND LEGANCASES® ~ ! $

- - . . ’

-

. Any, case which has been adjudicated in a court of law is given a title, reference letters and numbers. The
“citation,” as it is galled, yhich follows the title of the case (plaintiff,v. defendant), indicates what court
decided the case arid when) and where the decision is printed. Therefore, if a teacher or student wishes to

+ consult the text of a decision on a case cited in this manual or-elsewhere, he or she should be able to find it
in a, Iaw library. There are law libraries at all college and university law schools and in the Federal Court

‘ Bmldlngs and State House. If still at a loss, “there” will _usually be omeone there willing to help a “be-
wildered layman.” -

’

. ~

Use the following examples as a guide: ) &

1. Tinkerv. Des Momes /ndependent Community School District, 393 U.S. 503 ( 1 969) The letters “U.S.”
indicate that this case was! decided by the United States, Supreme Court, the highest court in the
Country, and can be found in the United States Reports. From the numbers, it becomes clear that the
case is located in Volume 393 of the U.S. Reports at page 503, and that it was decided in 1969.

2, Richards v. Thurston, 424 F. 2nd 1281 (1st Cir. 1970). This case is found in volume 424 of the Federal
Reporter, Second Series, at page 1281. Cases found in the Federal Reporter (“Fed.”) or Federal.
. Reporter, 2nd Series (“F., "2d") were decided by the United States Courts of Appeals, of which there
are eleven — one level below the Supreme Court. In this one the notation W|th|n the parenthesis ]
. indicates the case was decided by the Court of Appeals for the First Circuit in 1970. 1

. 3

3. Hammond v. South Carolina State College, 272 F. Supp. 947 (D.S.C. 1967). The Federal Supplément
(“F.Supp.”) reports, for the most part, cases from the United States District Courts, of which there are

. one or more in each state. This case, found in volume 272 of the Federal Supplement at page 947, was« -
decided by the U. S District Court for the District of South Carollna in1967. «

4 State Board of Education v. Board of Education, Netcong, 57, N /. 172 (1970). Only decisions of the
New Jersey State Supreme Court, the state’s highest court, are Fﬁ)orted in the New Jersey Reports.

This partlcula.; case can be found in volume 309 of the Reports at page 476, and was decided by the N
' State Supreme Court in 1970. s
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F.. LEGAL GLOSSARY
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accomplice. One who knowingly, volyntarily, and with a common intéres} with othfer§ participates in the
mission.of a crime as a principal, accesscry, or aider and abettor. | ' LT )
o far as his criminal liability is concerned, the Guestion isfwhetZ'qr he participated as a principal
or as ah.accessory,. aider or abettor; the term “‘accomplice” has no legal. significance in decidingkthe .
question o, his own guilt. Such term becomes significant if he is callég as 3 witness and testifies upon
the trial of another person and it is contended that, since he is’an accomplice, his testimony is
insufficient to support a conviction. 21 Am J2d Crim L §118;26 Am ] 1st Homi §458. 7 *

acquittal. A verdict of not guilty of a crime as charged; a setting frg'e frorl\ the charge of an offense.

amicus curiae. A “friend of the court,” one who volunteers informatjon to acourt on a case in which he
has no right to appear as a party but in which he has been allowed to introduce arguments, oftento .
protect his own interests. . ! - ‘ '

apparent jeopardy. The status of the defendant'in a criminal cése; o trial before akompetent court and a
jury impaneled and sworn. ) Ty ‘

.

appeal. The review by a.highef court of a trial held in aslower court on the cbmplafnt'that an error has been
committed. ) h

~ . [

appellate court. A court having the power to hear appeals, review the decisions of [ower courts, and reverse
~ .. . \
lower court decisions when they are in error:

arraignment. The act of bringing an accused before a court to answer the_charge made against him by
indictment, information, qr confplaint. It consists of bringing the accused into court, reading the
charge to him then and there, an¥ then calling upon him to plead thereto as& “guilty” or “not guilty.”

A} \ -~

arrest. The seizing, detaining, or taking into custody of a person by an officer of tl"'\ne law.

attorney at law. One of a class of persons who a\re by license constituted officers of courts qf justice, and
who are emﬁowéreaAto appear and psosecute and defend, and on whom pei: liar duties, resporsibilities .
and liabilities are devolted in consequence.7 Am J2d Attys § 1. A quasi-judicial offices. 7 Am J2d

CAttys §3. . - <y N

.Of course, the of an attorney is not confined to appearances in court for prosecutions and

defenses. A person acting professionally in legal formalities, negotiations, qr proceedings, by the
warranty or authority of his cllents is an attorney at law within the usual meaping of the,term. The’
distinction between attorneys or solicitors and counsel or barristers is practical ly abolished in nedrly
all the states. 7 Am J2d Attys § 1. While some men of the professipn devote their time and talents to
the trial of cases and others appear in court only rarely)ghe law imposes;the safhe requirements for
admission and the same standards of ethics for Both classes.

a%‘\ey’s’ implie& authority. The authority which an attorney has, by *virtue of his employment as an
attorney, to do all acts necessary and proper to the regular and orderly conduct of the case; being such
acts as affect the remedy only and not the cause-of action. Such acts of the attorney are binding on his
client, though done without consulting him. 7 Am j2d Attys § 120. o
An attorney employed to conduct a transaction not involying an appearance in court alsz has a
measure of implied authority, although not'in the broad scope accorded that of a counsel in litigation.
For example an attorney employed to collect a claim has no implied authority to accept anything \ !

3

except lawful money in payment. Anno.: 66 ALR 116, 5.30 ALR2d 949, § 5. \

!
—— e

/ICompued in part from James A. Ballentine, Ballentine’s Law Dictionary,'v(kochester. New York: The Lawyers Co-Operative
Publishing Company. -
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attorney’s priyilege or immunity. The immunity or privilegg of an attorney ataw against being subjected
to agrest or the service af process m a civil action while gonng to the place of trial of an action in which .
he appears in his professional capacity, during the trial, and whlle returning to his office or residence.
42 Am J st Pioc § 140, ", o
’ s -
) ba|I The cash or bond security glvén for a.defendant’s future appearance in, court, thereby releasmg the,
" defendant from custody until his hearing or trial. Lt

baoking. A police-station term for the entry of an arrest and the ¢harge for which the arrest was made.

brea;h of the pedte. An unlawful viG?{tiﬁ of the public peace and order w‘arderly canduct.. .. .

o v

bribery. The crime of offering, giving, or accepting apvythlng of :value to influercerthe behavior of a publlc
official in the performance of his publie duty . L.

.

brief. -A written argument prepared by a lawyer to serve as the basis of his argument before a court.
g

burden of proof. The responsibility for producing enough evidence to prove the facts in #lawsyit.
\ N v ? . A}

burglary. The breaking and'unlawful entering of a dwélling (or other structure) belonging to another with
the iritent to commit a felony, therein; also incliides attempted forcible entry,

-
S

. .

. capital crime: A criminal offensé for which the maximum penalty is death.

b

certiorari. A writ, or order, from an appellate caurt to a lower court requestlng for review a record of the
proceedrngs ‘of a trial. ‘ R .

’ - - 2 «

change of venue A change in the pIace wherea trial will be-hefd. .o ;/
e Ly *
civil law. Gne of two broad fields of law, involving legal drsputes between privaté individual’.

« °

. common law.. The body ,of legal principles based on precedents set by court decISIons rather than on
-~ statutes passed by legislatures, = N ‘ . d . 5

' concurring opmlon An opinion filed by eals judge ora justice ‘of the Supreme Court, agrgeing with
other oplnloﬁs in the case but gn"nng d !mg rgasorns for so concurring, . : ,_>
confession. A’ vquntary admussnon, declaration or acknowledgment 'by one who has'committed, a __ « ,
felony or a misdemeanor that he committed the crime or offense or participated in its commission;a . 5 .
voluntary admission or declration of»one s Agency Of partlmpatlon ina crime. 29 Am J2d-Ev § 523.
A confess:on is voluntary when made of the free will and accord of the accused, without fearor .
threat of harm and without hope ‘or promise of benefit, reward or immunity. 29 Am J2d Ev § 529

’

;'.

conviction. A verdlctof guilty in a criminal case. . . # .
. » ‘

criminal homicide. The unlawful taking by one human being of the life o{a/nother in such a manner that he
- dies within a year and a day from the time of the giving of the mortal wound. If mmitted with
malice, express or implied by-law, it lS murder; if without mallce it lS manslaugh . No personal
, injury, however grave, which does not destroy life, will constitute either ‘of these crimes. The injury
. must continue to affect the : body of the wctlm until his death. If it céases to operate, and death ensues #
- from another cause,-no murder or manslaughter has been commltted\Commonwealth v. Macloon, 101 *
Mass. 1.

°
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criminal law. One of two broad fields of law, involving legal action taken by the state ag*st a person
accused of committing a crime,or offense agamst society., . ; .-

‘:

cross-exammatlon Ina legal proceeding, the close questloning of one party’ 's witness, by an attorney for /

** the opposite side, to test the truth of the testimony he has given.

de facto. In fact;in deed; actually so, but notisanctioned by law. ’ ) N
defendant. The accused ina crlmmal case or, |n a civil suit, the party sued by the plaintiff. - "
de jure. According to law; by right; by }awful t|tIe ‘ - '

dismissal. An order for a termination of a case wrth0ut a trial, freeing the defendant yithouta verdict

dissenting opinion. A court.opinion deI|vered by one or more judges or |ust|ces disagreeing with both the
ruling and the-réasoning of the majority op|n|on . ;
. .
double |eopardy Twice sub;ectlng an accused person to the danger inherent in a trial for a cr|m|nal
offense. (Citizens are protected under the Fifth. Amendment agalnst berng trwd twice for the same
crime.) . _

due process of law. All the proper steps reqmred for a fair hearing in a Iegal ‘proceeding, guaranteed in the
United States by the “Bill of Rights” and the Fourteenth Amendment to the Constltutlon

equal protectlon of the laws. The constrtutlonal requrrement guaranteed by the Fourteenth Amendment,
that all persons in tike circumstances are entitled to equal treatment by the law and, especrally, in legal
proceedlngs h ‘ . ® ° - ) . . BN

-

ewdence Any of the various, types of informatien — including testimony, doq&uments and physical objects
— that & court aIIows a fawyer to introduce in a legal proceeding in order to attempt to convmce the
court or |ury of the truth of his client’s gontentjons.

exoneration. Absolving of a(charge or |mputatxon of gullt the lifting of a burden; a discharge; a release’
from liability; the application of the hersonal property of an intestate to the payment of his debts and
the relief of his real property therefrom.,21 Am J2d Ex & Ad §391. ‘
N bl
ex pzrte Inlaw; a term used to describe a,IegaI proceeding undertaken for or jon behalf of one side o'nly.

‘4

R
felony. A generic term for any of several high crimes such as murder rape, robbery, for the purpose of
distinguishing them fram less serious crlmes (called mlsdemeanors) offenses punishable by death or
" imprisonmentin a stajte prrson orpenltentrary -

- grand jury. A jury of i mqun’y called to hear the .government make charges and present evrdence in criminal
case$ to determine if a trial should be held. When the evrdence warrants, the grand jury makes an
indictment. . ‘ ; . vioe

-
» ’

habeas corpus.. A writ, or, court order, requiring that a prisoner be brought before a judge to o‘etermrne
- whether he is being heId Iegally

by

bR |

[
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N o,
immunity. The protection given a witness against criminal prosecution in return for inforEation.

indictment. A formal, written accusation of a crime drawn up by a grand,jury after hearing the facts of the
case. . . ' : Ty,

1 ~1 A

mfofmatlon A formal charge of the crime made by a law off'cer, usually the prosecuting-attorney. He
presents enough ewdence against the accused to show that a trial should take place.

. . m;uncﬂon A wrlt or court order, forblddlng the defendant to do a threatened harmful act or directing -
- . him to stop such an act already in progress

inquest. A |ud|c1al inquiry, usually held before a jury, to'determine an issue of fact. One-type of inquest is
) ,a coroner’s inquest, an inquiry into the causes and circumstancés of any death that occurs violently,
¢ suddenly, or suspiciously. !

in re. “In the matter of” of “‘concerning,” a term used to entitle a legal case-or proceeding in which two
partles do not oppose each other, or in which orfe person begins an action on his own behalf.

mstructlons to the jury. The advice or dIrectlon that the |udge gives the jury on the law appllcable to the
case under consideration. . .

interlocutory ruling. A |udgment or decree pronounced durlng the progress qf a legal action and having
only temporafy or provusxonal force. i B , ’ >
. .
' |udxcxal review. The power or. authority of the U.S. Supreme Court to interpret the Constitution, by
~ reviewing and rullng on the constltutlonallty of ordens issued by.the President and of legislation passed .

by Congress and the states

* jurisdiction. The right to exercise authorlty in.a given matter, such as the rnght ofa court to hear and give
! judgment on a kind of legal actlon e . -

stices, Judges, rﬁa?cual officials. The U.S. Supreme Courti is composed of nine p; ces — the Chief Just:ce
- and eight Associate Justices. « N g

L . 4

. justxcxable Proper for éxamination in and subject to the action of a court of justice.

Iarceny The feIon|ous stealing, theft, Ieadlng or r|d|ng away of personal p;operty from the possessuon of . . -
another . e

! ) ™~
Ilbelous-per se. Written or printed words of*such kind that when applled toa person they will necessa“l‘ly\
cause injury .to him in his personal socxal official, or business relatiofs of life, so that legal injury may
be presumed or implied from the bare fact of publication. 33 Am J1st L & S § 5. Written or printed .
words so obviously hurtful to the person aggrieved by them that po explanation of their meaning and

no proof of their injurious character is required in order to make them actionable. Jerald v. Huston
120 Kan 3, 242 P 472.

mandamus. A Wwrit issued by a court ordering an official to carry outa speciﬂed offi cial'duty '

martial law. Overrldlng rule by state or mnhtary forces |mposed upon a civilian population in time of war or ) ¢
critical public emergency when normal civil authorlty has failed to function. . o

o,

' / misdemeanor. An offense, Iess serious than-a felom/, for which the punlshment may be a fine or lmprlson- * .
. “mentin a local rather than astate institution. * . . -

- v T
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. nonjusticiable. Not proper for examination-in nor subject to ghe action of a court of justice.

: original jurisdiction. In law, the authority of a couft t be;h} first to hear and decide certain kinds of
cases. « ° \ . ' ) .
‘€ ‘ \ .
overrule. To set aside; to reject. A judicial decision may te overruled by a later judgment on the same legal
‘ questién — either by the same court or by g suﬁLeridr court. The later decision, not the earlier one, is
then followed as a precedent. l . ~
. parole. The release of a prisoner or detainee before his térm has expired on condition of continued good
, behavior (post-incarceration). . \ . , ’
perjury. The willful giving of false testimony while under oath in a judicial proceeding. .
- sfod o ’ *
' . e 'km!..‘w.._.___. hd
_petit jury {trial jury). A group‘ of citizens, usually| twelve in number, selected by, law and sworn
investigate certain questions 3f fact and to returp a truthful verdict based on the evidence presented.
plaintiff. The party who initiates an actioh, or lawsuit, against another, who then becomes the defendant.
police powers. The general power, or authority, of snltéigovernmenq to protect the health, safgty, morals,
and welfare of their, people. This power is based|on the powers reserved to the states under the Ten’t_h‘
Arqendment. To some extent, the federal government has evolved similar general powers, based on the
v ' Commerce Clause as well as on the Preamble to the U.S. Constitution. . .
prima facie. Legaliy‘valid and sufficiept to establish a unless disproved. . '
precedent. Ajﬂdicial decision that’may be used as a guide in deciding similar cases in the future.
probable cause. Reasonable ground to beliéve tl_mat ajcrime has been or wjill be commit?d, itistif'ying'the
. . government’s action in searching or arfsting a suspect, '
probable cause for a prosecution.‘A reasonable ground for suspicion, supported by circumstances sof-
. ficiently strong in, themselves to warrant a cautious, or as some’courts:put it, a prudent. man, in
believing that the party charged is guilty of the offense with which he {s charged. The existence of
such facts and circumstances would excite belief] in a reasonable mind, acting on the facts within the
‘ knowledge of the prosecutor, that the pérson chiarged-is guilty of the offense for which he is prdse-
R . cuted. Such facts and circumstances, as, when comniunicated to the genesality of mendf ordinary and
. . impartial ,rginds, are sufficient to rais¥ in them/a fief of real, gravegsuspicion .of the guilt of the
person charged. 34 Am J1st Mal Pros .§47. | o ' )
probable cause for an"m. )A reasonable ground of suspicioh, supported by circumstances sufficiently strohg )
in themselves to warrant a cautious man in beli¢ving the accused ta be guilty. In substance, a reason;
able ground for belief in guilt. Brinegar v. United States, 338 US 160, 93 L Ed 1879, 69 %Ct 1302,
’ reh den 338 US 839,94 L Ed 513,70SCt 31. | ' | , .o
. P ? . ° Lo <, d
“probable cause for issuance of a séarch warrant. A lea,so'nable ground of suspicion, supported by circum-
»  stances sufficiently strong in themselves to warrant% prudent and cautious man in the belief that the
person accused is guilty of the offense with whi hzis charged. 47 Am J1st Search §22. -.
' . ‘ . .
‘probation. A suspended séntence for a ndinor crime| in ’hich the person convicted can go free — provided,
his behavior remains good. Normally, he is placed under the supervision of a probation officer.
' (pre-incarceration). . . -, ’ ) s .
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e punlshed for a crime 0 . .

~prosecutmg attorney. The Jawyer who conducts the governmeht s case agalnst a person accused of a crlme.
He is often called the Hlstrlct attorney pr the state’s attorney DO R

pubhc defender An attorney-atlaw a(op‘ﬁlnted to aid'a person accused of crime or taken'lnto custody as
c{ehnquent who canniot afford a’lawyer, acting as counsel to the same degre€ as if he/she had been
retamed by the accused person in the case ) . o

quash To put an end to, set aSIde or make v0|d especlally by judicial action (such as to quash a subpoena
oran indictment). © . et o .

.

rec:dnvusm The relapse into crime and, return to pnson of one who -has been previously convicted and

. ‘ ’ ; N { ’ - .
robbery\. The felonious taklng of money or good$ of va!ue from the person of another or in his presence,
against his will, by force or by:putting him in fear .

search and seizure. Means for the’detection and punlshment of crlme,,,the search for and taklng cUStody of
property unlawfully ‘obtained or unIawfuIIy held, such as stolen goods property forfeited for violation
" of the law, and"p property the use or possession of which is profibited by law, and the discovery and ,
kmg into legal custody of books papers, and other things constituting or coo>|n|ng evidence of o
mmeﬁ _ B . ' . v

. -
o

search warrant. A form of crlrhlnal process which may be invdked only in furtheraapgqf a public prosecu-
'uon An order in wrltlng, in the name of the people the state, or the commonwealth, according to. the
local practicg; signed By a magistrate, and directed to a peace officer, c‘ommandlng Rim to search for
pe:sonal property and bring it before a magistrate. 47 Am }1st Search § 3. An examination or
qnspectlon by authority of law, of one’s premises or person, with a View to the discovery of stolen,
<antraband, or illicit property, or some evidence of guilt to be used irt thee prosecution of-a criminal

e action for, some crime or offense with wh|ch he |s charged 43 Am J1st Search §4

selfomcrlmmatron Testimony or other evndence gwen by«a person, whith tends to expose him o prosecu-

, tion for a crime. . . & . .
*

sentem in criminal proceedlngs, the formal |udgment in whlch a iudge states the penalty or punlshment
for a defendant who has been convicted of a crime. ¢

-

stare dec:sts The doctnne under whrch courts decnde cases on the basis of precedents - rulesrestabllshed in
iprevrous similar cases. . .

subpoena A writ commanding a persop des'gnated init to appear in court for testlfylng asa wltness orto
- produce in court grtain designated documents or other evidence!

~

tnalséy jury. A trial in which the jurors are the judges of the.f‘acts and the court is the judge of the law.
I
verd:ct The forma! deC|sron of a jury regard:ng the facts'of a ! gal case submitted to it at a trial.

wan/!‘% The vquntary surrender of one ’s legdl rights. .
M £
war?ant An order issued by a judge or other authorlty, dlrectlng a law officer.to carry out an action, such

arrest or a search. .
;;3’“" rest O rah

g A written order. from a court, wmmandrng or prohibiting a speclﬁed act.

4

g P o ~7

fod
-t




-~ . s . v . .
' | ‘ N . 2 » .
° . . . . W . . ” O
. - - . ' . . . B W
- . ol o’ . - . ¥ - T
. . -, a , b . . » - -
. - - M . . . ) A
L w - ¥ LT e T . ’ , ’ -
. . . o
. 4 . . LI “ -
- . - . - .o . - . .
. . a o v N JV
LN N . '
Se ! - ' . { o . ~ ‘o, Lt .

-
o \
-
\
@
T
5
»
v
L
»
4 -

L} . . - N - . - - - .
g i Y = . — T Al ¢ - .
. E - . ) .. N
. . P
- - * » . N . ‘ * - P2 R o R : u.hra. H%. .
- 4 * - -4 1 .
D() \ , " T . B . - . “ .
- - A . . . .
.. - ., R . ¢ n . . -
. N s Q. . .
_ - R . ~
I ] : .o . .
- TN . . * . 3 — . .
. - . N - s . .
- ) . . : .

‘BIBLIOGRAPHY
R

[P ~ - ~ N N -
. . - - - :
B - - . L - L., \
N Lt e R . .
~ - F 4
. i _ i o .
- . o . .- s " .
- . . . " . - . - B . N
D) . . . » ! » ‘et . . eek
- . < N . - , N ‘ R N .
. > . : - - = L
R S R .
o : " = . £y Y
R §o e R
A i - - - *, -
- . . N 1 . . . h
* - N - . ' o L . B ~
i . -~ c - - .
- - . . . N . PN R
. . ~ar
» N R . P— -~ .
- . ~ - - . b - = -
. o . . . . . : . . . , - .
N - - ¥ .
. . , . . R . . . . - .
. . - s, . ~ 1
. . - "o .. R
. < . . . e e S . .
LI - N - - .. - N .
. .. - . - 9
. . 2 N . .
. L N @ . . - &y ° " -
. LAY \ BN B L) > s
» ‘6 ; ‘ < - . - 0 2N v B - o &
Q , b PR . . RY . 5 -
a ™ . M H - - . - 2
- . L. e - : ) R . §
t P . 4 » B . . -
P » . 2 N . o . .
A PR -~ R A - s .
- . N PO v -
- A
~ B A ’ ~ N -
PR r o ¥ . SR v L
- " . “, . - s . | '
Te e P e @ . . . ¢y » .
_ N - vty - . S » . ~
. B o . . B
. > « o - & - . .- .
\ b . . . - B L]

ERIC- |

Aruitoxt provided by Eic:




TTTe—

~

1
K

'

’

tion. Stidents can develop
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. 3 - ' .
T Al HUMAN AND ORGANIZATIONAL RESOURCES - -

A ljst of {he names, addresses and telephone numbers-of key resource people is important in legal educa-

. -

ch a list as part of a classroom assignment from which they can determine the .

1] -
individuals to contact by telephone or letter for classroom presentation or for specific information. Th
official State telephone directory is most helpful. v B b
. Y P o - 3 .
» * - “ . &
. A list might Be organized in the following manner: 4 S ' J
v N o .
! * Position or ‘ p .. ‘ . - ., _ L
. Organization ° Name Address Telephone
S -
’ T . § . .. - -
' State Bar Association Represerftative .
3 - AN . { . . . , . - . .
4 Local Police Chief o ‘ E B ) .
Attorney General -t . . : o
N * . B ﬁ- T ‘ ' ? * ‘
- State or Local American Civil . ’ : e SOy
CA . . : ’ . LN . W i
' Liperties Union . ' ¢ - 2 .
' Lad " ot > > b
N - 4 / : ) :\
: . . , ¢ ' 3 , ni,‘ ’ T ’ »\\,
- ~ ~Public Defender’s Ofﬁcg . L
?f:, . . ’ i . . e ~2 u"“".‘
' . Consumer Protection Agéncy . - . . - , -y R
¢ . ’ ’ s }'@ Nk
. @ ’ ~C “
, Department of Corrections ’ . . , . b
,and Parole’” v - . o
o ) ! S . S @ -
- L 4 - .t ) M . [
Judges — Juvenile Court  ° : o e
¢ H — Municipal Court vo- ‘ ce o AR
) — Superior Court . ’ n ¢ - R
‘ Office of Probation - o , " R st
1 ° > ~ » . ’ i - * o ~
. H ’ . ’ . o - ..
~_# Legal Services Office - .. _ '
i . ‘ . & ) \, < N - -
, Broadcastérs Association . N ’ ’ T 2
¢ - N . ) ; . . . e
’ e ? . ‘ '
T-‘rc?,ss Association . . . L
& . ’ ' - b . N v -,
Criminal Justice Commission . . .
» * B - 14
Others ' 1 .
. v ‘ N ’ a’ N .
. . . L
- Al
L 4 ) R
. , N DU
‘ 117 ) ' -
> LY . 1 . & P
t ' . :
- . . .’ / ¢ a ) - ( o N .-
. e ° . - ‘ - .
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. operated on the streets.

v

® ~
‘ & ” > i
i . - A -
A | 'B. ADDITIONAL CASES L
< . - —
N . s : .
: N ) . “FREE SPEECH-AND YOUTH" ’ -
B v ‘ CASE REFERENCES  ° .
) - . .
"1 * Feiner v. New York, 340 U.S. 315 (1951) ¥ - oo
Sl Fe|ner from a wooden box on a street corner was addressing a crowd of about 80.people, both

black and white. During the speech he made derogatory remarks about several political officials and called
upon Blacks to demand their rights.

" Terminiello v. Chty of Chicago, 337 U. S 1 (1949)

" Terminiello, a suspended Catholic .priest, addressed: a publrc meeting during whlch he attacked

\ “Communlstrc Zionistic Jews.” A crgwd gathered outside the auditorium to protest the meetlng

” a B Sl Y ~
2. Talley v. California, 362 U.S. 60 (1960) }g ,'

Talleg_passed out handbills urging readers to boycott certain merchants and businessmen who carriéd

products of manufacturers who will not offer equal employment opprEunltles to Negroes, Mexicans,
and Orientals.” N
Scovi//e v. Board of Education of /c;/iet 425 F. 2 10 (1970) ' , " . |
A group of high school!studeritsl were expelled_for selllng a literary magazrne highly critical of the
gghool : o v
3. Kowacs v. Cdopger, 336 US. 77 (1949) - .

A city ordinance made it unlawful for sound trucks emlttlng “loud and raucous” noisés. to be
»

- \ N ;

1 M N -
" Wisconsin Stgdent Association v. University of Wisconsin Regents 39 L.S. 2259 (1970)

A state statute made it unlawful for'any person to utilize sound-ampjifying equipment in a state
institution of higher Iearning without.the permission of the administrative head of-the institution.

‘a, Hughe's v, Superior Court.of California, 339°U.S. 460 (1950)

The Progressrve Cltlzens of America prcketed a grocery store in support of its demand for marg black
personnel. . ; ‘

Cox v. Loul3iana, 379 U.S. 536(1965)

Reverend Cox, the leader of a civil rights demonstration, was charged with se\}offenses inclu‘di'ng
disturbing the peace, obstructing public passages, and picketing before a courthouse. -

¢ - «

5.  Kunz v. New York, 340 U.S. 290 (1951) ool

Kunz received a permit to hold puT)Ilc worship meetings but it was revoked after evidence was

presented that he had ridiculed and denounced qther relrglous beliefs at his meetings. His subsequent.

applications for another permit were denied. {

’

o N . ,
. . - ‘% L] ’
e 119 N . . ) "-i.'“ f o . 1
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Stacy v. Williams, 305‘]5 Supp. 963 (1969) .
Students questnoned the constltutlonallty of regulatlons for off-campus speakers at étate coII‘eges and

universities. . . " x;{ L.
. ) LI

A

6.°% Zucker v. Panltz,, 299 F, Supp 102 (1969) v - . ‘ ..

= Students wanted to place an ad in thelr sl:hool paper:to express their opposmonio the Vﬁnarﬁ War

©

7. Barker v. Hardway, 283 F. Supp. 228 (1967)

o " A group of students demonstrated at a football game agalnstt ( raq‘st and
* theschool. . . — \

» A3

8. Brown v. Louisiana, 383 U.S. 131 (1966) = — -

Blacks were not allowed to use the readlng toom in a pubhc Ilbrary et group. of black
library, asked for,a book, and then wenf to the rea readlng raom and refuse to Iéave

< - M hd

9. ‘West Virginia State Board of E’iucat/on v. Barnette, 319 Us. 624 (1943)
Pupils in public schools reftsed to participate in the ceremony of salutlng the national flag.

-
-~

77

Breen v. Kahl,"419 F. 2d 1034 (1969)- and Richards v. Thurston, 424 F.2d 128 (1970)
‘Students were suspended because of the length of thelr hair. , »

£l

11.  Tinker v. Des Molnes Independent Community;Sc/@‘Dlstﬂct 393 U.S. 503 (1969)
. Several students were suspended for wearing a black armband to school in protest of the Vietnam
~ War in violation of a school regulation forblddnng such action. '\ ) ‘ .
B ‘ N . ' '

‘

-

12 Street v. New York, 394 U.S. 576 (1969)

- _Street, after hearing about the shooting of sJames Meredith, took an Amerléan ﬂag toa street corner
and’burned it. \ . AN Lo )

L . . i .
» United States v. 0'Brien, 691 U.S. 387 (1967) - q
O’Brien burned his draff carg ifprotest of the war in Vietnam.
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. . C. SUGGESTED READINGS |
f o Abernathy, Gless. The Rlyht of Assembly and Association. Umversnty of South Carollna Press, Columbia, 1961
* Traces legal principles governing the right to mett and associateavith ottlers. '
C Barth, Alan. Law Enforcement Versus the Law. Collier-Macmillan Library Service, New York 1963
N . Disgusses conflicts between individual rights and law enforcement and _tensions resultlng from .
N Supreme Court nﬁterpretatlons of the Fourth and Fifth Amendments ‘ i
o ‘ \Bartholomew, Paui C. Sumrrarles of Leadlng Cases on the Constltutlon Littlefi eld Adams, Totowa, New
. - ° jersey, 1968, ’ R
~ Basic points of major docnsnons of the Supreme Court smce |ts establlshment . ¢ - «
i . ='a
Berman, Harold J. (ed.). Talks on American Law. Random House, New York, 1961. . ~ g ~
¢ Lectures by members of the Harvard Law Schog! faculty-on various aspects of the law: o
Bragdon, Henry W, and Pcttenger, John C. The Pursuit of Justice. Crowell Collier, New York 1969.
- A distlngunshed historign and a respected . lawyer-leglslator view the Bill of nghts asa ﬂexnble part of °

~
» Amencaslaws N /o . ~ -

Brant, Irving. The Bill of Rights: Its Origins and Meaning. Bobb&Memll Indlanapohs, 1965
. * Traces, the history of the liberties included ih the first ten amendments and eiamfnes nmportant
, ‘ Supreme Court decisions dealing y wnth basxc freedoms. /

Chafee, Zechdgiah, jr Free Speech in the United States. Atheneum, New York, 1969.
Deals with freedom of; expression from the opening of World War | until the start of World War Il .
(1917-1941). Vi \ 2

Cohen, William, Schwartz, Murray, and Sobul, DeAnne. The Bill of nghts A Source Book. Benziger, New
York. 1970.
Historical origins and present problems of application of the first ten amendments

Commager, Henry Steele Freedom, Loyalty, Dissent. Oxford University Press, New York, 1954.
An enduring work dealing with the @gcessuy and vital importarice of freedom of speech and thought.

The Constitution of the United States: Analysls and Interpretat/on United States Pnntnng Office, Washing—

. ton, D.C., 1964.
Annotations of cases decided by the Supreme Court up to 1964.

’ ‘Cox, Archibald, Howe, Mark, and Wiggins, J.R. Clvil Rights, the Constltutlon, and the Courts Harvard

‘ University Press, Cambridge, Mass. 19€7.
_ _— Presents essays orfthe limits of cuznl disobedience, the hnstory of the Constitution and the Negro, and

¢ the responsibility of the press in the admnnlstratnon of |usttce -
- | Danlels, Walter Machary «(ed.). The Censorshlp of Books. The Reference Shelf Sernes, Vol. xxvi, No 5.
‘ Wilson, 1954.

T

A collectmn of articles relatmg to free speech and frecdom to publish. i

4




Douglas, William 0'"',4 Living Bill of Rights. Doubleday, Long Island, New York, 1961.
Justice Douglas explains the reasons.for the first ten amendments and discusses a number of relevant
cases. - T i

Dumbauld, Edward. The Bill of Rights and What it Means Today. Unlversuy of Oklahoma Press Norman,
1968. .

A study.of the origins, values, and various interpretations of the first ten amendments.

Emerson, Thomas |., Haber, David, and Dorsen, Norman (eds.). Political and Civjl Rights in the United
States, 2 vols. (Vol 1, Individual Rights; Vol. 2, Discrimination}, 3rd. ed. thtle Boston, 1967.
A reference work, containing 2 collection of tases, materials, and bibliography deallng W|th lndlwdual
rights and liberties.

" Emerson, Thomas |. Toward a General Theory of the First Amendment. Random House, New York, 1966.
A comprehensive stidy of freedom of expression, relevant laws, and legal institutions. -

Ernst, Morris, L., and Schwartz, Alan U. Privacy. Macmillan, New York, 1962.
. Analyzes the “right of privacy” in mode.n America and what the courts, espeaally the Supreme
Court have done to protect it.

Ernst, Morris, and Schwartz, Alan L. Censorship: The Search for the Obscene. Macmillan, New York, 1964,
An entertaining history of anti-obscenity movements and legislation-in the United States.

. Friendly, Alfred, and Goldfarb, Ronald L. Crime and Publlclty, /]e Impact of News on the Administration
of Justice. Twentieth Century Fund, 1967.
Analyzes the conflict between fair trial and free press generated by press and television coverage of
" crime news. ]

~

Gelhorn, Walter. Amer/can Rights: The Constitution in Action. Macmillan, New York, 1966
Surveys the origin, scopg, and limitations of our basic human rights.

Haﬂdbook on the ' Law of Search and Seizure. Leglslatlon and Special Projects Section, Crlmlnal Division,
U.S. Department of Justice. Superintendent of Doc’uments 8.S. Government Prlntmg Office, Washlng-

ton, D.C., 1968.
-Provides Iaw-enforcement officers with a readlly available source of information r'egardlng the current
status of search-and-seizure law. . .

Iy Hurst, James Willard. The Growth of American Law: The Law Makers. Little, BOston 1950
Studl@\s_the development of lawmaking agenmes, especially the federal judiciary.

Judgment: Supreme Cotirt Case Studies. National Cquncil for the Social Studies, Washmgton D.C,

1963-1967. . ,,
A series of pamphlets presenting abridged versions of court oplnlons with backgr0und lnformatlon and
commentaries. v 1

Knrght Harold V., With Liberty and Justice for All. Oceana, 1967. P
Surveys the Blll of Rights and later amendments affecting civil liberties, as'well asTecent laws.

_ Konvitz, Milton R. (ed.). B/l of nghts Reader: A,eadlng Constltutlonal Cases, 4th ed. Cornell Unlversltyh
Press, Ithaca, New York, 1968.
Describes major lssues and cases based upon the Bill of nghts._
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Konvitz, Mllton R. Fundamental Libertie$ of a Free People: Rellg/on, Speech, Press, Assempbiy. Cornell
, ) University Press,-Ithaca, New York, 1957 .
. " Traces the historital 5ackgrounds of the basic rights of religiof;, speech,. press, and assembly and
‘ Lo analyzes Supreme Court decisions dealmé’wnh First Amendment freedoms. .

‘ .

Kutler Stanley 1. (ed.). TheSupreme Court and the Constitution. Houghton, Boston, 1969.
- ' These readings present significant Supreme Court cases, arranged chronologlcally under toplcal cate-
-gories. Traces the historical réle of the Court in Amerlcan constltutlonal development &\d in the
makmg of publlc policy. . . , . ’

n

A Landynski, Jacob,W. Search and Seizure and the Supreme Court Johns Hopkins Press, Baltimore, Mary-

3 land, .1966.
(— < . . . Outlines the de‘velopment of concepts embodied in the Fourth Amendment, from English common
. Iaw to recent decisions of the Supreme Court. .

?
b
% ) 1 Levy, Leonard William. Legacy of Suppression: Freedom of Speech and Press In Early American Hisiory.
& Harvard University Press, Cambridge, Mass., 1960.

A historical study of the origins of the constitutional guarantees of freedom of expression.

Lgo Lofton, John. Justice and the Press. Beacon Press, Boston, 1966. ;

. Suggests under what circumstances and in what ways the individu§l right to due process: should take
precedence over the collective publlc nght to know and, converselyjawhen the nght to know Should be
“given priority. ’ .

°

. Long, Edward V. The Intruders: The Invasion of Privacy by Government and Industry. Praeger New Yoik,
’ 1967.

A study of search and seizure, with an attempt to show how new electromc devices threaten the
fundamental right of privacy. “
R McClellan, Grasit S. led.). Censorship in the United States. Wilson, 1967.

Shows how, the ,freedom to read and the freedom of speech are currently affected by censorshlp .

. " activities, public and private. " :
N s 9

Medina, Haruld R. (ed.). Freedom of the Press and Fair Trial. Columbia University Press, Ithai:a New ‘

York, 1967.
- A committee of the New York Bar Assogiation examines the problem and suggests somf possible
“ » solutions. Sy . )
Lo \ Parker, Donald, O’Neil, Robert'M., and Econopoul#, Nicholas. Civi/ Libertles Studles and the Law.
T Houghton, Boston, 1965. bt -.
- Hypothetical case studies are Foed to show how individual rlghts become involved in everyday oc-,

currences. Each group of cases is followed by a discussion of relevant aspects of the

- ~

. Skolnick, Jerome H. Justice W/thout Trial. Wiley, New York, 1967. ’
‘ A study of the police force m a California cnty whlch raises the question of how the police should |
function i ina democratic socnety . .

0

L

: . Spaeth, Harold 7 The Warren Court Casesand Commentgry. Chandler, Scranton, Pennsylvama 1966
- . Analyzes Ieadmg cases decided by the Supreme Court ‘under the, leadership of Chief ‘Justice: Earl
. Warren. Y ) { v
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T Splcer George W. The Supreme Court and Fundgmental Freedoms, 2nd ed. Appleton-Cenwry-Crofts
A New York, 1967. o :
- Describes the Supreme Court’s role in presesving and extendmg personal freedoms. -
»Starr, Isidore, The Supreme- -Court and Contemporary Issues. Encyclopaedia Britannica Educational Corrf,
Chicago, 1969. - : - )
Discusses major constxtunonal themes dealmg with current concerns. . \
Westin, Alan F. Privicy and Freedom Atheneum, New York, 1967. ’ .
i Describes the increasing threat to prlvacy and offers suggestions for safeguardmg this fundamental ,
: right. . . ; . ; )
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. . : . ‘ D. AUDIO/VISUALS

ay
The intent of this section is to provide an annotated list of motior pictures, filmstrips, transparencies, and
recordings (tapes and discs) which may be used in conjunction with Individual Rights. Each entry mcludes
‘ the title and pertinent mformatlon [ .
! ' ° . s . : ‘ -
° .A-Matter of Conscience. (28 minutes, black and white} Film Associates, Los Angeles, Galifornia

Documents the personal struggles of two young Americans in open rebellion against the war and draft.
- 1t explores the philosophy of non-violence.
[ . .
Basic Court Procedures. (black and white, color 13-1/2 minutes) Coronet Films. ;
Explains the function and legal processes of the judicial systern in a democracy.;’

Backgrounds for Understanding the Judiciary. (black and white) Coronet Eilms.a
Describes the role of the courts'in government and their importance to a dem

I

ratic society.

The Bill of Rights in Action: Story of a Trial. (color, 22 minutes) Bailey-Film Associates. ¢
Due process of law is demonstrated in the arrest and trial of two youn{ men accused of a misde-
*  meanor. &

& /:—.._.*___

-

Tke Billof Rights in Action: Freedom of Speech. (color, 21 minutes) Bailey-Film Associates.
Challenges students to balance an individual’s expression of unpopular views against socnety s need for -
order. . .

The Bill of Rights of the United States. (black and white, color, 20 minute's) Encyclopaedia Britannlca. >
Traces the hlstorlcal developments whlch ultimately Igd to the adoption of the first ten amendments.

. ~

Bill of Rights Serles. (color) Intematlonal Film Bureau.
Discusses the events and developments which made the first ten amendment$ necessary and which
require their continued enforcement today. Individual titles are: The First Amendrhent; The fourth
Amendment; The Fifth Amendment; The'Sixth Amendment, The Eighth Amendment.

»

'Changmg the Law. (color 23 minutes) Bailey-Fi!m Associates. '
Explores the dynamic nature of our legal system and shows the advantages of changing Iaws by
peaceful rather than violent rheans. . .

-

Debt to the Past — Government and Law. (calor, 16 minutes) Moody Institute ef Sgience.
Describes the origins and development of our systems of constitutional government and-law. 2

-

Decision for Justice: fohn Marshall. (black and white, 20 mmutes) Teaching Film Custodians. '
. The Chief -Justice’s decision in the Marbury case establishes thé authority of the Supreme Court to‘
decide on the constitutionality of congressional'legislation. ‘

Decislon, The Constitution in Action. (series title) (black and ‘white, 29 minutes each) NET.

. Contemporary film clips examine the activities of the Supreme Court on a number of key issues. The
. _ Constitution end Censorship deals with censorship of motion pictures and of printed matter; The
Gonstltutlon and Empioyment: Standards examines U.S. vs. Darby Lumber in the light of federal
attempts to regulate wages and hours; The Constitution and Falr Procedure deals with the rights of the
accused, sspecially as defined in Levra vs. Denno; The Constitution and Labor Unlons traces the right
to work laws, centering on Whittaker vs. North Carolina; The Constitution and Military Power ex-
amines the Kerematsu case; The Constitutién: Whose lnterpretatlon’ deals with conflicts of jurisdic-
tion within the federal government, especially during FDR’s pre5|dency

-
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Due Process of Law. (21 minutes, color) Film Associates, Los Angeles, California.
In the setting of a hearing to reinstate a student who has been summarily suspended after an act of
s vuolence during a campus demonstration, questions are raised regarding due progess and the values
surroundmg it. Open-ended. ° . e
Freedom of Expreslon The Feiner Case. (color, 30 minutes). Encyclopaedla Britannica. ’ i
The Supreme’Court rules in favor of 2 young college student arrested and convicted of violdting a .
“disorderly conduct ordmance when he used public property to voice/his private views. .ot

1Y

Freedo,m of the Press — Today (calor, sound, 2 parts) Guidance Associates.”

Examines freedom of the press in the light of government control, mllrtary censorshlp, arid a recent.
Supreme Court deasnon .

Freedom of Speech, (21 minutes, color). Film Associates, Los Angeles California. S
This film follows the case of an unpopular speaker who is convicted of disturbing the peace. Lawyers
argue the constntutlonal issue before a court of appeals. Opep-ended.

+  The Fight for Our Rights. (colo?f‘Q;g:d) Warren Schloat Productions. +
Documents the changing intefretations applied to eight of the freedoms covered by constitutional

, s amendments. Titles in Set One are: Freedom of the. Press; Freedom of-Religion; The Right of Peaceful
. Assembly. Titles in Set Two are: Freedom of Speéch; The Right to Bear Arms, The Right to Counsel.

'

P Hard Labor for Life — The Court at Work. (black and whlte, 30 minutds) Encyclopaedla Bntanmca. ’
Descrlbes the work of the Supreme Court and the experience requnred of ]ustlces

Interrogation and Counsel — Bilf of R/'ghts Series. (22 mmutes, color) Film Assocnates, Los f\ngeles Caljs
fornia.
These films deal with ific amendments in the Bill of nghts ln each f‘lm the co ?ade
immediate by interviewS with critics and supporters of recent Suprente Court rulmgs,
-police, and people who feel they have suffered. injustices. The films present a dramatic ep|sode wnth
provision to stop the projector for discussion between sequences. A very good serles 2 5 ]

Justice. (black and white, 30 minutss) State Bar of Michigan. . :
Discusses the problems of justice and law, and- dmstmgwshes between justice in general and what is
justncem a specific case. L : o~ T T

S’ » .
j\ ]ustlce B/pck and the Bill of Rights. (32 minutes, color) F|lm Assuviates, Los Angeles, Callforma
Assoctate ]ustlce Hugh M, Black of the- Supiéme Court is interviewed and discusses possible conﬂlctsfr
between constitutional law\nd morallty, freedom of speech, and police powers versus the rights of the
" accused.

}t/sﬂce Liberty and Law — Bill of R/ghts Series. (20 minutes, color) Film Aesociates, Los Angeles, Cali-
* fornia.: .
An introduction to one of the conflicts of a free society: how our government is to enforce order
while provndmg justice and a maximum of freedom to the mdnvndual The film sets the Bill of nghts in:
an historical pérspective and provides an mtroductlon to the other film&in the senes

The /usﬂce of Law. (black and white, 29 minutes) lndiana University.
"Defines laws, just laws, equal protection, and natural law.

)
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& { > The Nature of Law. (black and white, 29 minutes) Indiana University. .

T Emphasizes the important role of a free press in maintaining and fostering a dempcratic society.

S l“Right to Be Let Alone: The Mapp Case. {color 30 mmutes) Encyclopaedla Britannica. . - - s - .

)
x
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- Justice Under Law: The Gideon Case. (black and whute, color, 23 mmutes) Encyclopaedia Bhtanni/

Traces this case from the arrest of Clarence Gideon to the landmark Supreme Court decision whicha
interpreted the Constitution as guaranteeing the right of free counsel-to indigent persons accused of
serious crimes, . N o . , - . .

'
k]

The Moking of Law. (black and white, 29 minutes) lndiana University, oy y
. Deals with the need for Iaw, various kinds of law, and problems of enforbement and mterpretatlon

"' Mlghtler Than the Sword: Zenger “and Freedom of the Press. (black and white, 23 mmutes) Teaching Film °

Custodians.
Descnbs the famous case which establlshed the prmcuple that pubhshlng the truth is not llbel "

. . N
Explains civil-and criminal law and gives varlous 'views on the role of Iaw in society. . .

The Nature and Scope of Judicial Power. (black and white, 30 minutes) Encyclopa.edua Bntanmca -
Reviews the judicial powers of the Supreme Court. o '

- [ 2

Po/lce Unit. (20 minutes, black and white) Film Assocuates Los Angeles, California. .« . o
V;ewers accompany a police team on a daily routine tour of duty. L -

Price of Freedom (black and white; 22 mmutes) National Association of Manufacturers.

.~ Discusses searches and seizures, and whether évidence found in an'illegal searci; and seuzure is admis- -
bemastatecourtaswellasmafederalcourt. ‘ . ! ,

d H

) Right to Counsel: The Gideon Case. (color, 30 mmutes) Encyclopaedua Bntanma

Describes Gideon’s single-handed fight to require a state court to appomt counsel togepresent indigent
defendants accused of serious crimes. b -

a

Right to Legal Counsel. (color, 14 minutes) Bauley-Fulm Assocuate‘ 2

Discusses the Gideon v. Wainwright case and the 1963 Supreme Oourt decision stating that irfdfigent
defendants accused of serious crimes must be offered counsel!.. . s

nght to Privacy. (25 minutes, color) Film Assocnates, Los Angeles, California.
. Electronic surveillance by the poluce results in the issuance of a search warrant. The filnt concerns a

_ pre-trial hearing on a mbtion to suppress the evidence. Open-énded. 2

nght to Remain Siient: The Miranda Case., (color, 30 minutes) Encyclopaedia Bptanm:a.
) Presents the case on which the Supreme Court based its decision that unless an individual taken into,
- custody is informed prior to questioning of his right to remain silent, any evidence obtained as a result‘
of mterrogatlon cannot be used against him. .. N

)
03

Search and Prlwcy Bili of Rlyhs Serles. (22 minutes, color) Film Associates, Los Angeles, Caluforma
Speech and Protest — Biil of nghts Serlw (22 minutes, color) Fulm Assocuates, Los Angeles, Caluforma
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« . Search dnd Selzure, (black and whxt;, 30 mlmuzes) State Bar of Michigan,
' ‘\ 4 - Describes the development of search and se&zure legislation since Mapp v. Ohlo (1961).

w
o~

i

o Tbe Supreme Court, (black and whlte, oolor, 11 mmutes) Coronet Films, -
¥ Follows a case from its mceptxon, through the lower courts, to its'final hearing before the Supreme
v ‘Court. - o .

; . . ’ . g
KKK K KK " . {

. . o ‘l

5 e

g
- The Changing Ro/eiofithe Supreme Court. (Wishington Tapes). Doubleday & Co,, Inc.

o Reps. William Cramer and Robert Kastenmeir discuss the separation of powers among the branches of
4 the federal go\‘rernmeht and debate the question of the Supreme Court’s assumptxon of leglslatwe
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’powers. . ; . -
. ., . . N * b
C S, L The Supreme Court — CouFtpf Last Resort. (Washington Tapes). Doubleday. & Co.;'Inc.” i
A A Assogjate Justice Potter Stewart describes the role and powers of the Supreme Court. Also, covers how
ot a ]lf;ﬂce reaches his individual decision, quahf‘ cations of a Supreme Court Justice, and the i mcreasmg
p importdnée of the mgh-eourt ) ;
P “Trial By /ﬁq/?‘Pam Qne and Fwo, (Natlonal Tape Reposnory) ) v
, A dnstrlct court judge explains the intricacies of trial by jury. o 3
i b
. When Men Are Free (series title). {15 minutes each) National Tape Repository, «~ e
. ’ ‘ These tapes analyze the basnc ?réedoms, nghts and respons-bllntnes of an Anferican citizen, « . e
{ b ) Tr
R _ Plessy v. Ferguson.( 1896) Ennchment Teaching. > Co
' ®, , The case which gave the hlgh courts sanctiop to the “separate but equal” pﬂnCIpIe, and which was
. @ . °overturnedi in 1954, i o PR P
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Permission has been granted from the followmg sources to reprint portions of the material contamed in the
following entries. The Institute for Political and Legal Education recommends the purchase of these
. . materials as an excellent educational supplement to Individual Rights. :

~

o y Bgllantir?e JamesA Ballentine’s Law chtlonary (c) 1969 by The Lawyers Co-Operativé Publishing Company.
¢
Cardoza, Benj..mm N. The Nature of the judlclal Process. (c) 1949 by Yale Umversnty Press Text obtainable
,fram Yale University Press, 92A Yale Station, New Haven, Connectlcut N
6 ° - .
| . Clark Todd Pollce Patrol. (c) 1973 by SIMILE II. ManuaI/Game obtainable from SIMILE 1, 1150
A : i Snlverado La jolla, California 92037 )

&

Gillers, Stephen. Gettlng Justice, (c) 1971 by Basic Books, lnc Publishers. Text obtainable from ‘Basic
\\é? Books, 10 East 53rd Street, New York ‘New York 10012.

) High School Law Program Attorney s Sourcé Book.  (c) 1973 by Law and American Youtlh Commlttee,
/ . Young Lawyers Sectlon, Amencan Bar Association. (Permission granted by Jeffrey L. DIW; Esq.).

®

‘a

> L2

Lockhan William (ed.).  The Anzerlcan Constltutlon Cases-Comments-Questlons (c) 1970 Lockhart,
Kamisar, and Choper by West Publlshmg Company, St. Paul, Minnesota. B!

. Starr, Isidore. The Supreme Court and Contemporafy Issues (c) 1969 by En%yclopaedla Bntannm Educa- . ‘

tional Corpofation. (Permls(snon granted by author.)
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