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Increasingly judicial decisions are impacting on' school practices. Thus, the

A

need is greater for practitieners to gain knowiedge of anq\skill with legal
~ \ .

]

. - , A
materials. This Is sufficient reason for schools of educat?on to engage in

-

teaching and fégearch about law as it relates to educafion. here is another

/f’ .
reason wiy educators, espec1ally phllosophers, should engage ln a study of

,;aw, namely, they can discover topics for research and theory dev'lopmept

from a study of.judicial decisions-~topics which when cqﬁﬁined with %egal argu-
. ‘ i v ‘ Af’ 'l
rents and theory_ could, through planned usgg of the eourtsy result in éhiiges in

. &

school‘policies and practices. This is not a particular¥¥ _novel suggestion, as
evidepcea by recent cases dealing with school f}nance,?yhere?gqch a program is

~ ~

! T
underway. Nevertheless, the point needs streséing: In a number of areas gf
IS . ; N x
law} two of whigch are examined in this, paper——student f:ee speech and immor—
— \ L Y’ \“
ality as a basis of, teacher dismlssal——lnadequate Judgments have been rendered'

’ :

Often the inadequacy is the result of a latck of theory and research concerning

[ - IS

the problens raiéed in the courts. To parody Kant's fampus dictum, educationalo, ;

theory withput legal principles is often 1mpotept and, more importantly, legal

3

principles without educational theory can be bllnd A stark example of this

P

«problem is the court'’ 5 statemens~in Andrews v. Drew: . ; ~

e
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During our evidentiary hearing, educational and psychological experts 4

» (e . .

have preéented differing views, mainly of a judgmental nature unsyp-

o ' ,
ported.by any studies that previde a solid factual basis for their

o

conclusions. These professional opinions, when simpliféed, rest
1

either on the notion that an unwed parent is not likely to be‘a -
o

proper sxample for students, or, on the contrary;view, that such
parentage has absolutely no relationship-to the function and role

of teachers or other employees in a public school system.l

3

Another example is Goss v. Lopez, the recent student due process case, in which
. . 2
a right is granted as a result of a standard due process analysis. However,

in practice there is no guarantee that it will make any difference. The dis-

b z

sents' oE;ections to the holding for the most part seem to assume that educa-

tion in this country still takes place in one-room schools. Arguably, a court

’

A4

more informed about educational practice and pdlicies cduld reach a better

. » ”»
decision.

In this paper two doctrines are examined--the Tinker3 standard of "mate-
rial and substantial ingerference with the requirements of‘gpprop;iate school
discipline" and the Morrison4 ?}itnesé to teach" test. With respect to the
former we shall, suggest how a(décision pight/be reached ghat would affect the

»

school's curriculum if educétiqnél theory gnd research were properly applied

3

- '
to legal theories. With respeét to the latter, we shall point out the need

¥

for certain evidence. before just and ,consistemt results can be reached.

Both arguments suggest ways of‘{ncreasing the potential for pluralism in

o £ , .

curriculur and staffing patterhs.

s .
. L re

4 ’
v ’

]

‘ Tinker Revisited’

In 6ecember, 1965, Mary Beth Tinker and other students wore black armbands '
. N p) . *
to schocl in support of a Vietnam truce during the holiday season. Baged om a
recently -adopted regulation by, the principal§ of tﬁe Des Moines Schools, the
<t . v v .
!

. ) | |
~ 00004 . e -
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) students were suspended from.school when they refused to remove their

»
- -

N s

armbands.

The United *States Supreme Court reversed the lower court's decision,

which had dismissed Tinker'swcomplaint, poincing'out that "First Amendment

% ‘ ' g
rights, spplied in the light of the special characteristics of the school
. . < + ¢

environment, are available to teachers and students."

) *
[l .Y 2 -

the majority, may not be enclaves of totalitarianism; students "may not be
1 4 .

thools, according to

» . -
confined to the expression of those sentiments thatﬁfre'qfficiaiiy approved."
The court concluded that school officials cannot limit a student's expression

»

of his gpinions, even 6n controversial subjects, unless the scheol can shoh

- .
At \

?

that the ”forbldden" speech would "materlally and substantlally interfere w1Lh

the requirements of approprlate d1sc1p11ne in the operation of the school."

.
<

Since personal intercommunication among students is both an inev1table part of
. 2\

the process of attending schoq% dnd an important part of the educationai pro-

3 - - ; B 4

cess, "appropriate discipline" does not allow limiting expression of students'

. »

6pinions.§o topics approved by the school officials or to supervised and or-

dained discussion in a school classroom. - . .t
. & R

Black's dissent. is essentially an expression of judicial restraint,’i.e.,

elected school officials, not courts, should determine what regulations are’’

.

necessary to control pupils. However, in support of his position he rejects

the majority's view of the nature of schooling--""taxpayers send children’ to

school on the premise that at their age they need to learn, not teach."

-~

Expressions which divert students' minds from their regular lessons are
p 1 A g regular >

‘subject to school o£f1c1als regulations. Thus, to a large extent, Fortés; .
najority opifion can be dlstlnguléhed from Black's dissent on the basis of

treir differing views as to the nature of.education. This is gnother.bllus—
o+

\
.

tration of the problem posed in the paper. Although Black's genéral'posiﬁion .

. .
’

+
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that the lach of competence of school children is a basis for not including
them within the scope of freedom of speech should be rejected, his opinion
. . i
is dtiggestive of some proper limitation upon freedom of speech in schools. .

'S
o
v Ay

Briefly, let us make two suggestions, both of which are arguably unworkable.

They could also open the door for abusive practices by principals. Our sug-

i

gestions are that (1) it be made clear that freedom of speech just-applies to
the expression of beliefs that are essentislly political and (2) topics, such
as the promotion of racial superiority, which are clearly against public‘“' ve

pelicy should be restricted. The former is iftended to preclude(verbalxi

attacks upon teachers, such as "you don't know the right way of teaching
g

math." The latter is not intended to preclude minority political or policy
5
beliefs. It might also have the effect of correcting the problem in Guzick

discussed below. Matters such as these can adequately be decided only by a °*

i

.

court which is. informed about educational theory and pragtice. .
N -
Two things are not factors in Tinker, namely, (1) whether or not the

~

student by his expression intended to disrupt, .and (2) whether or not the
school could reasonably control the disruption that flowed from the student's

expression. Thus, on.the Tinker test, a student's expression of political

belief can be curtailed even though it evidences no intention to disrupt.

Under such circumstances the school is not under any obligation to adopt
measures to protect the student's right eof expression in the face of poten-

-
itial disruption by providing measures to prevent disruption or by seeking

to control actual disruption before limiting the student's expression.

1 .

A consideration of Guzick v. Drebus6 will point oni a further problem

~with the Tinker standard that free speech cannot be denied without a showing
o

-
-

by the school that the expression will materially and substantially disrupt

y |

the work and discipline of the school Guzick was, inyour view, incorrectly

L

00006
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decided, but fhis is not the troublesome pqiﬁt the ‘case raises. The point is

that it shows that freedom of speech can be rather easily restricted }Q raclally

’

mixed inner=gity schools. Thus, we have a situation in which the same type of '

expression can be prohibited in certain types of schools, but cannot'be in

others. ‘ \\ .
>

A brief examination of Guzick will demonstrate this point. Thomas Gyzick

Ve

was suspended from school for refusing to remove a button whicﬁ~solicited

parzﬁzipation in an ant1~war demonstration. Although the Court of Appeals said

Z. ) .
even though, as the dissent poi?ts"out,‘there was no indication that the wearing

the facts bring the case witgiz/the scope.of ﬁinker, it upheld the suspensionr

B

of the-particular button would disrupt the work and discipline of the school.-

The® court upholds the suspen51on by distinguishing the Guzick facts from the

a . [

Tinker facts on essentially two grounds: (1) the rule applied to ‘Guzick, for-

i

bidding the weaning of all symbols 1lereby the wearer identified himself as a

supporter of a cause or bearing messages unrelated to théir education was a

longﬂstanding—ene, and.(2) the current student population at the school is

70% black and 30% white and there were occasions when the‘wearing ot buttons
with~racia119 inflammatory meesages——in violation of the-reguﬁation——lead to
:disruptions. JNeither of th;se ‘factual distinctions ‘justifies the resuit ‘
reached in Guzick., In Tipker the fact that the arbitrary school rule‘;as'
directed at the part1cula; example of expression, the armband, is not an

essential factor in the decision. The second distincgion diStorts f&nker,

w
. N - .

since Tinker requires a‘shouing that the particular student's activities would
-l

materially and substantially disrupt the work and discipline of the school.
2\
The {?stricq Judge concluded from the evidence presented by educators thats the

i

v

abrogation of the school's rule would, inevitably result in collisions and

H
.

disruptions that would seriously subvert the school as a place of education,

' ’ s 00007 : e,
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even though he did not find the message of the button in question inflammatory,

er se: "Altﬁou h there was evidence that the message conveyed in this particu-
P g g y
. »

»

lar button might be such as to inflame some of the students at Shaw High, the

Court does not feel that Such a result is Likely."7

4
The principle problem with the Tinker rule is not the danger-—as in
Guzick—-of its misapplication.” It is” rather that it fails to take sufficient

account of (1) the central pufpose of the freedoﬁ of speech clause, namely,

.

to protect the expression,o{JPiqority positions from goverﬁmental restrictions;
(2) the fact that disruption is an inappropriate response to expressions of

. -»
belief: it is at odds with the notion of a school as a market place of
ideas; and (3) the view that schools have a duty--more so than any other public
L.

»

-
institution--to.teach the young the meaning of freedom of speechﬁ It c¢ould be

.

argued that this duty includes not only learning that disruptionfis not a

permiss{hie response to minority,expression, but also learning to refrain-from

@

such disruption in the face of "objectionable"¥views.8

» .
5

As a;result of falllng to take account of the above, the Tinker rule

-
~

justifies;#he suspension of students, 1rrespective of their intentions, when

-

v

the schoél meets its burden on the question of disruption. In effect, it
ermitséinappropriate responses to expressions of belief by.other students,
and possibly by ‘teachers, to override particular student's rights.

Cléarly schools cannot properly function in the midst ‘of"disruptions,

N -
v

but’ fram this fact it does npt follow that an approprlate response by courts is
&
to merely ughobd the student's suspension when school officials meet their
) A
burden under T#nker. Other or further responses are more consistent with !

the above mentioned principles. At least a showing Ey the school that it

cannot reasonably control the disruption should be required. The only school

"case we know of that places a burden on schaols to show that they could not,

— -

4

- .. 00008




by takifg reasonable steps, control the disruptivé response to expression

+

is Crews v. Glones.9 This case involved a student whose hair length vio-

+

The court held that hair lengﬁh was wftﬁiﬁvghe

scope of freedom of speech, found the evtence insufficient to justify \

nker "disrqpfion" test, and adopted Professor Chafee's

5

latéd a scho®l regulation.

SN suspensipn on the Ti
|
/
viey that it is absurd to punish a person "because his neighbors have no self

control and cannot refraif™from violence."lO This is not. to say that schools

should be required to use means required in society at large to prevent or

&

stop disruption: "because of its relation to the achievement of education o

goals, the states interest in maintaining order may be greater in the school

confest than in society in general." Schools §hould not be required to call

out the police to protect the expression of beliefs by students.

.

Requiring the schools to show that it cannot control; perhaps by punishing
disruptors, inappropriate responses to expressions of speech is different from " ,
A . ) . N

Tinker in an important way: namely, it places on the schools an affjrmative

duty to protect students' rights. Tinker, on its faée, merel establishes the yt
duty y 3 !

4 . . P . ’ ‘ *
right of students to express their beliefs without restrictions based upon

. . 1
unsupported views of schoolmen. ) '

The importance of Crews is its.suggestion, whigh is implicated in Tigker, .
"¢ Lo - - .
thqa‘given students' right of freedom of speech, schools have an affirmative [

duty to protect this right. It is not our purpose here to .examine the proper R

1
Y )

scope of this duty. Rather, it is to suggest a line of argument leading to a

e result in the form@of a cou order that would effectuate what we, at least, .
N *

regagd as an imporsént'cu jculum change in schools: a change that woaxld

tendgncies to exglude fromAthe curriculum matters that are
»w

regarded as both important and controversial’'in a given commupity.

- h

counteract schools'

-

»

.
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Arguments,'not entertained here, concerning topics such as the proper

.

I

&

scope of the school's duty to protect students' free speech rights, the

ability of the schools to effectively teach the meaning of comstitutional
rights, ahd the causal role school policies and practiees play in bringing

about disruption in the face of expxession of‘unpobular beliefs, would be

-
13

- helpful to a court in deciding the appropriateness of an order of the'sort

4
we are proposing. In short, our proposal is that when a schodl demonstrates

that there_is'a material' and substantial likelihood of d1sruption resulting

from students' expressibns and that it cannot control the disruption, the court

should qphold the suspension of the student who refuses to cease his expression.

\ . P s
But it should further order that the school take corrective steps, i.e., to

N .

teach the meaning of free speech in an effectibe ‘way, including appropriate
responses to it; appoint a panel to supervise and evaluate the schools'

. \.. i .
efforts; and require that after a set period of time c;2‘§a§001 demonstrate

\ ?* the success oﬁ‘fts efforts by allowing student expressions of speech pre-
viously restrictedj In'short, arschool acts at‘its peril in restricting‘
g freedom of speech. ° | ‘ . T 2o
N .
Although courts, on constitutional grOundsahave prohiibited certain cur-

9 -
o : v
~

. 1 X R L
- ricular practices 4 and have required significant changes &n education policies
. * \J
that have directly affected curri_culum,];5 they have not, as.some woyld say,

14
1ntruﬂed on currfcular determination to the’ extent we are suggesting. .

\Nevertheless, ‘there are legal doctrines supportive of the result we are

\

\9suggesting. The result could be réached just from the fact that freedom .of
’ |

. hY
speech is a protected right for school children and the fact that;schools by

§ oo statute have a duty to teach constitutional principles. Schools are different

~

from,the public arena at large primarily because of the age of students. Im-

a ¥ -

© maturity of students and spec1al requirements of discipline are often cited

-

ERIC =~ S e gnoio - | ‘
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. . .




as reasons for redquiring less reason to restrict protected rights. But this

.
-

difference could be viewed from a different perspective, namely, children

ﬁave a special need to learn the meaning of protected rights and SCho;ls
- have a duty to teach them; whereas the publis arena at‘large i§ just é‘place
where rights are to be.protectgd. ( . — o
- Disruptive responses toaspeech should be prohibited generally, but in

schools such responses are particularly inappropriate. Even though scheool

practices and policies might not play a causal role in the disrﬁption;Qnevér—

, X
theless, the disruptions suggest the school's failure to do what it is

12
-

obligated to do by statute. To the gxtént a court were pursuaded that teach-
iné students to respond by discussion, not disruption, to expressions of
belief was within the scope to ‘the school's duty to teach the meaning of free-

1
dom of speech, it might grant the order we are suggesting. Lau v. Nichols ¢

A

reaches a similar result, relying on the Civil Rights Act of 1964.17 Viewing

English skill as being "'at the very core of what these pﬁbllc schools teach,"
\ N\

Y . B 5 N N .
the U.S. Supreme Court.decided that even\tﬁough the schoagl is not responsible

for the fact that non-English speaking Ch%ne e studgnts cannot benefit from
’ \ : - .
the same instruction to the extent that other students can, they ruled that

: D

schools have a duty " rectify the langliage deficiency in order to open the
institution to studenks who have 'linguistic deficiencies'." Ingtbis sense, w
the Lau remedy is similar to the remedy we are propos

[

Although it is not so generally reéognized, freedom o

English, is at the core of American education. Further, unlike English, it {s

at the very core of the constitution. If courts-are willing to make a remedial

order with respect to the tégching of English, then a fortiori, they ought to

~
be prepared to make-a similar-remedial order with regpect to the teaching of

freedom of speech.

€

- o
N

+
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effect of restricting the exercise of a protected right. To the extent that L

it can be shown that school structures, polr\ies, practices or personnel 18 -

are causal factors in students' disruptive responses, our argument is, .
B ¢ . n
¢ strengthened.' The point is not that one should seek to show that schools: . T,
. » . ARV N . .

are the proximate cad;! of disrupt}on;'rather, it\is to.show thetzschools by
their practicee or policies (by the hidden curriculum if‘;ou will) teach'; \ \: :
) \students,not to respect expressions of unpopular views. Arguably; a school's

\ . ’ \

. suspension of students for expressioqs of beiﬁef itéelf'féaches that-dé;-
ruption is'a permissible response to expressions of unpopular)views.; A show- ' )
ing of th%s-QE.iuge element is novdoubt necessary to‘reach our result, just -
jas it is necessary in segregation cafes.l9 s S f coLr éi ﬁa

. - K .

There is one further qrgum%nt, namely, equal protection. On the Tinker p
etandard, as Guzichgsuggests, whether<or hot‘a'étudent's.eép;ESsioné of . . \_Q

p . . .
belief w1ll be allowed is a function of the- type of school'he attends. On | _‘ . ) ,

- R , .

, the traditional standard of review of classifications thls differénce would | . 'f}
tn ) :
not violate the equellprotection clause.\ The need for order in schools~has - o

. o

a rational relationship to a-leg{timate state purpose. Howéveru here e ot
‘ : [ .

Y N & .

classification is\§uspect,~since'it touches 'onr a-findamental interest-'—free—°
a ) \ ’ N ) - » ,

« dom of speech——and‘at least in Guzick, the classification in effect is® ) )
: - N d . {\ . * "\ - . . ’ ‘6 ‘L .
‘ ’ based on racges It is weli‘established thgt to prevail whép‘the classifi— AR L

@

4

. h

cation isssuspect, the state must establish not only that it has a compelling . 'y

’ . | ¢ $

iuterest which justifies the classification, ‘but also that the clasgification .

f

_is necessary to furthén,the state's purpose. The equal protectlon argumento T o

N . » e < 3.

does two thangs. ) increaseﬁ the likelihood that a court will strictly .

» ] N I N
L q scrutinize school pollCIES to determine if they have a detrimental effect'$n
‘ : . : . . Ly , RN ," '."’

N LY K e e .
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a protected right, and (2) increases the likelihOOd that.-a court .will

. - . &
. rejéct anything short of compelling evidence‘pf the school ] 1nability to

. \r i
effectlvely ‘teach the meaning of freedom of spéech . o

Although our proposal may be viewed by some as an 1mpermissible exer-
4 cise of judicial authority'and as an impossible task for schools, in fact all
‘ . . - [4 . :

N E ] sﬁ
it suggests is that’schools take seriously.a duty that they presently have;

4

hopefully befpre a court reqﬁires ‘them to do SO.

. [ 4 \

. . . l

' an S0 v . "Fitness to Teach‘

: . o . f

Recently in a number _tases 1nvolv1ng dismissal ‘of teachers or revo-
' Rt Ry

. !
¢dtion of certification, courts.havc narrowly construed the statutory lan-

guage--"immozal," "conduct unbecoming a teacher," or "moral turpitude'--

oL s

requiring a sdhool board to demonstrate that nhere is a nexus between the -

allegeduim@oral conduct ahd fitness to teach ?efore such conduct comes within

Zone
»

the scope’of ghesewitatutory terms. Thisc20n$truction 1s in sharp: contrast
to“a number of earlier cases which broadly c%éstrued such-terms in upholding:

v\ay? i ‘}‘ ﬁ R

o s the Temissal of teachers. For. example, in/éover'v. Stovall20 the court held.
» ?’."""‘ . ' M ¢ . . * \
o that the board of e¢ducation did not err in;dismissrpg a teacher for secretly
T v IR N , -

SB and 9 p.m. with another mafb

+
- v and three females' evqﬁ though there was no\evidence that any immoral agt was

- \ _being in the school witthout lights between

. \
v Y -
/ » -
\ perpetuated or attempted. The court said, h\..when he engages in-conduct that

i €.

ingthe m1nds of a prudent and cautious person would arouse suspiclons pf im-
s N A—Q "

moralitx, he is then guilty.of such conduct as is contemp}ated by‘the statute."

LI ‘La o g!

The fitness Ld teach doegr ne gives greater protection to a teacher's -
. v . P‘&

private conduct than does the Grover approach—— 'where his professional achieve—

ment is unaffected,awhere the school community ds plared *2 no jeopardy, his

Pl

private atts are ess and may not bé'the basis of,discipline."

,.mi"

=

[ o = w

Further, the fitness to teach doctrine does save immorality statutes, at

. “ . . v
- ]
. L v 0 W . . 1.' 11 ( .. j‘/ - v
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. -

least on their face, from being constitutionally void for vafueness in .
D , \
’ violétion of due process RN R

An efamigg;i of the factors suggested in Morrison v. State Board of
\ } Educagéon, the leading case,\to be taken into account when seeking to ’ v
N ]

i
determine if the»conduct indicates an unfitness to teach and of some post\ :

»
Morrison decisions will reveal that the protection under the doctr

—— T \ - a

turn out to be illusory. The development of theory and data ‘with respect to

B ) ‘5 . \ ”~ ’ ’ ‘ \(
i ults under the Cra

these factors is necessary to reach just and consistent res

fitness to- teach doctrine. Such théory and data would also hélp settle a

i‘ 1

question that is at present unresolved namely what should the impact of the -

. ;7-existence of a constltutional right be -on—the determination of . fitness to

s teach. . i I
‘ * " In Morrison, the teacher privately engaged, for a one week period, in a
j 7/ limited non—criminal physical relationship which he described as _being ,homo- A
- 'sexual in nature. Three years later, ¥the State Board of Education revoked ’ M;_
Morrison's‘life diplomas;lbecause it concluded his action constituted immoral "
‘ ) and unprofessional conducto %ith:thelexoeption of this single incident there T ’.‘;l
o ’ was fio suggestion of Morrison'seill—p;rformance as: & teacher or of any reproach- o

- / .

able conduct outside the classroom. ’ i
Y . w‘, >
The court, held that Morrison ‘s certificate could be revoked only if his

(&)

¢ *  conduct Tndicates an unfitness to teach, largely because of vagueness prob-

: - ' rd
Aems with "immcrality" and because-an employee's,private conduct is a proper
oL E T

concern of the state oply to the extent it affects his job performance. "An

n

P
-

(S

i i ( 4 . . ©
‘ individual can be removed from the teaching profession only-upon a showing

\ 4 v -

that his retention in the profession poses a significant danger of harm.to

|
either students, school employees, or others who might be offendFd by his - - s
| R N W26 e e T
| actions 4s a teacher , '\ -/ ;

N J . . . , ¢ X
~ - Coy
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N

. >
[y ~ - * -
This test seemingly prOV1des adequate protection for teachers from ar-

Q

bitrary. dismissal espegially if ”significant is stressed. However, Pettet

P .

v.” Board of’Education,%5 a post- Morrison case, indicates that teachers can, be

> ~ . .
i

dismissed for conduct that under this test does not indicate an unfitness to

teach In Pettet, the court upheld revocation and dismissal of a teacher whg

N .

engagbd in a swinger s party and who disguised, but recognized by another

_s -

teacher, appeared on two televised discussions of unconventional sexual life-

styles about which she spoke approvingly There was no evidence that knowledge

- P -

on the part of a few ‘teachers a?d administrators of Pettet s televised com-

ments in, any way interferred wigh her teaching effectiveness or her relation-
ships with colleagues, or that %nowledge of her conduct had come to the
attention of parents or students. 'Notoriety' was regarded by the court as

<

conclusive.

SNy e

9
Cises overturning toard dilmissals ‘of teachers on a ‘fitness to teach

-

standard typfcal}y 1nvolve sing}e non-criminal acts of "misconduct" involv1ng

- - s

no threat of harm to students The revocation of Richard Erb's ™ teaching

certificate on the grounds of moral turpitude "was held to be illegal Erbs
I t
had a brief affair which was discovered by the woman s.husband hiding in the

trunk of a car while Erb‘and his wife had sexual intercourse in the back
- )

seat. Erb was forgiven by his wife %hd the student body, and he, maintained .

- —

the respect of the community. All witnesses, except the ‘husband and two

A .

other}, vouched*for’Erb's\charactgf ahd fitness to teach. Th.re,was no evi;
dence Erb’'s conduct was likely to recur; nor was it an open o}\public dffront
,to comnunity norals.."InZOakland Unified School District,v.~OliCker2:7 the'
teacher, who in class had discussed papers written by her students that

contained "vulgar references to the male and female sexual organs and the

sexual act," was dismissed. . The court overturned the dismissal inasmuch as

[y
\

s 13 »
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- . ‘ .

a month went by UneVentfully after the class dlscu551on gﬁving evidence that

.
. .

(X

her fitness to teacn had not been appreciably 1mpa1red by her acmltted ' :

. . . 34‘

¢ . °
- i

indiscretion.
To a lafge extent, the Morrison decision is responsiblevfor the lack cf
" . ) . .
clarity and, tpus,.inconsistency in thevapplicatioa of the fitness to teach
doctr}de. It suggests a number of notions many of which are vague, a boazd ’

of education may considér in determining whether the teacher's conduct

N . o -

indicates unfitness to teach without giving.any guidance as to how these
7~ - 2 - 1 Y -~ .

" ! factors are to be ranked or balanced. Some of the factors are: (a) the
2 v .

likelihood the conduct may have an adverse affect on students or fellow

v

teachers, (b) the praiseworthiness or blameworthiness of the motives result-

-

“ing in the comduct, (c) the likelihood of the recurrence of the questionable

-~ conduct, and (d) the notoriety of the conduct to the exteént that it impairs

< the teacher's ability to command respect and confidence of the students and

fellow teacﬂers. - .

Yo argument is necessary (1) to show that some of these factors have at
best a remote relationship to one's fitness to teach. (2) -to show that a —
pattern of continuous questionéble behavior, such as living together without °

M L}

being married, is more likely tB_indicate an unfitness tod teach, in a loose
L ]

. ) E \ - L 3 fe
sense, than are single acts;iqr (3; to show that general beéliefs, usually

-

unsupportable, cQgi;fnlné negative effects that "immoral" teachers have on
“8n

‘student behavior vajues will be the basis for dlSmiSSing teachers. One

commentatof argues that a proper application of the Morrison test would result

)
in dlsmlssal only on two grounds: the potential for misconduct with students

and the destructive effect of notoriety on the teaching environment.
g

The po%!i%is, without :‘gstantial research concerning the actual or

'potential harm to students and the school com&unity that will resu%t because

a

Q . 14 . ,

[SRJ!:‘ i . ) {
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'

. of "immoral" conduct or publicity surrounding if, it is likely‘that the

fitness to teach doctrine will justify varying results and~will uphold the
< - : T . N

dismissal of teachefs whose donduct poses no significant danger of harm or

.

does not substantially impair their function as a teacher jeven if the/nature

of the conduct is generally known. Tp the extent that such results occur,

schools will continue to'be institutiods in1’hich\those wﬁpse conduct is
controversial will have no place. c0l ’

A factor, mot listed above,.that Morrison citeg as relevant .in g deter—

-

mination of the:fitness to teach ‘quéstion is, "the extentito which disci-

. 3 - - 3
plinary action may inﬁLicf/an adverse impact: or chilling &ffect upon the
constitutional rights of the teacher involved."29 This is not a factor in

: i
the cases discussed above; .however it increades the need for research

especially on the question-~to what extent does a known act or state that is

“ a

3 ) ;
arguably immorality on the part pf a teacher effect the vaé es, beliefs, or
- ‘& F
.’.;'

conduct of students?

- e

The a;eas,in which the effect of a protected right 1n determining fit-

3

b
L TR

ness to teach is PiRely ® be tes-ted are cases invo?{,ng,.jmgarnied pregnant
r

teaEhers~or teachers who are unwed mothers. There dre three decided cases
30 . £ . '
1nvolving these questions. In Reinhardt, a teacher was unmarried and .

bviously pregnant at a time during which she taught, buégshortly thereafter

she married. After finding no evidence to support “the v1ew that "her con-

yf.‘

d1tion and unmarried status became a matter of public kaowledge and discus-

’
.

sion to the detriment of her relationships with fellow £eachers, parents of
1

pupils and other citizens and residents of the school district," the court

reinstated her on a sex discrimination theory." In Drake, 1 the superintendent

'S
<

diseovered from Drake s doctor that she was\pregnant and isited him to dis-

[y

cuss the possibility of an abortion. The court held "in he absence of any

“
. -
—
~

'
A

. . }
P . BRI
" S 00017 3
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‘. T Smell . . ]
"Whi‘ would count & “evigeace of unfitness to teach, such that a showing o

compelling interest, to base cancellation of Drake's employment contract on
. . s .

i ‘ ~

evidence %%;wing out of her, comsultation*with her physician was...an uncon-

4
L]

stitutional invasion of Her right of privacy." Thére was no evidence that

Drake's claimed immorality had affected her competency or fitmess as a

teacher. 1In Dréw,32 two black females were wrongfully denied employment as
' \

teacher's aids because of a local policy-which forbade employment of school .

betsonnel who are unwed parents. The denial of employment was wrongful because

"one's previéusiy haviag had an illegitimate child has na—sgtional relation to

the objectives {the need for proper teacher models and the need not -to contrib-

L]

ute to the problem of school-girl pregnancies] 6stensiBly_sought to be achieved

by the school offic¢ials and is fraught with invidious discrimination...alter-

L]
'

né?ively, the policy...constitutes an_impermissgble, @isériminatory classifi-

cation based on sex."

M \

These cases are not decisive on the question of the effect of a protected

right on the determination of fitness to teach. Nevertheless, they are im-

portant because they hold that unmarried pregnaﬂ?’teachers and unwed mothers
?
are within the scope gf sex discrimination and/or privacy and thus sdggest

that a compelling state interest.éest is applicable. This raises the question,

S f

3 - * < -

unfitness wopyld be sufficient to meet the burden of compellifig swate inrerest?"

3 . . . X

" The® case thatxwould require a court to deal specifically with the pelation-

Y

ship (pfoper balance) betwseh a protected right and fitness to teach would

v

Be;?n unmarrigﬁ‘pregnant teacher seeking treatment undifferentiated from a

. -
:

married pregnant teacher. The case probably would turn on the guestion of

non~physical harm to students resulting from the teacher's status--the

-
~

extent to which a .teacher is a model that affects. student behavior and

% - s r . N .
’ . vl 7 '
belief--and possibly 'od the effect of notoriety 'on the teather's

: o " \\ S
i ’ '& ‘. ' . . (

T
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effectivenass. Since a rotected right is invoived, the school would have
P : g I

an increased burden to prove the harm. Againm, the'problem is that evidence

. . * -
that would increase the likelihood of a just result is not available. To

4 - Al

-
snt that thds fact continues to Be,true, decisions are going to be

> = ‘

) rendered ‘on strictly legal grounds, and at times on unsupported beliefs; ™

i

without the aid of- important and supported policy considerations. ~

‘In this paper we have discussed areas of law that are 1mportant to

-» ~ "_ .
schooling_and which have the potent1al given the necessary research theory
hange school curriculum and staffing patterns. There are :;%

(2%

and/éata, to

other areas of sghool practices being tested and challenged in the courts,

e.g., issues involving oarents and students' rights, &s well as potential

<

conflicts between them, that cannoF be appropriately settled without theory
’ AY
and researcq about schdd1 practices and needs. AsCudy of law is suggestive

-

for possible areas of research'and theory development and for discoverzng
. .
ways of using it to impact on the practice of education. - ’ -a

a*

i . - v
. >
Vg

. lAndrews v. Drew, U.S. District Court (Northern District, Mississipp13

’ N

No. GC 73-20-K (1973). T . Lot

.

2 Lt
Gross et al. v. Lopez et al. Supreme Court of rhe United States,.

" —— No. 73-898 (Jan. 22, 1975). R

3T:Lnker V- Des P’oines Independent Counm’icy School Dlstr.ict 393 U.s.
. e T .
503, 89 S. Ct. 733, 21' L. Ed.-2d 731 (1969). ) o N

4 ! » - v
Morrison v. State Board.of Educatiom, 1 Cal. 3d 214, 82 Cal; Rptr.,

.

&y~

+]

173, 461 P.2d375 (1969). . - .

-

, , : \ -
5Smith ﬁ..St. Tammany Parish School Board 316 F. Supp. 1174 (E D. La. -
1970), aff d, 448 F. 2d 414~ (Sth Cir. 1971)—-recently integrated scqool Co.

required to remove Confederate flags—-and Cook v. Hudsonr, 365 F. Supp. 855
% - 4 .

- . ." .', h )

O ES ] SR .17
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: - o .
(N.D. Miss. 1973)--school rule prohibiting teachers from enrolling their
children in racially discrlminatory private schools does _not violate the

teacher's First Amendment rights*provide support for our second suggestion.

®Guzick v. Drebus, 431 F. 2d 594 (6th Cir. 1970) ..
7

o

LS M r
431 F.2¢ at 597 n.l emphasis added. The court gonsidered the appli-

-

cation of the least restrictive alternative rule, the effect of which would
be to allow political, but not racial messages, but rejected it because it
¥ . would create for the school officials an unbearable burden of selection and

enforcement. This is good law in some situations, but arguably not here

because the contested‘school rule also places the burden on School officials

because it allows buttons displaying messages related to education.

8 . ’ . , .
Fhe existence of this duty and especially its extent 1s not clear.

-

Argument is needed in its support. State statutes, e.g., New York's section
)

i

¥

3204 (3) (a) (2) "The course of stud)...beyond the first eight years...shall
- .

provide fqr instruction in at least...and American history including the

~ “‘ . -

principles of government proclaimed in the Declaration of Independence and -~

IR

* . established by the Constitution of the United States,"” support the argument.

N}
'

9Crews v. Clones, 432 F. 2d 1259 (7th Cir. 1970).

}OChafee; Free Speech in the United étates, pp. 151-52 (1941).

- .-

11432 F. 2d at 1265.

12In fact in Crews; the additional burden place& on. the school made littie

differbnce, for the disruption, if it existed at’ all§;was relatively unsub—
) . oo
stantialt—students peered in class windows to see iifcieWS was present and
e

Cares

his presence caused s&fazned" relationships between hgfbiology teacher and

/ IR
S the students.

-~

a

- ..g.“‘

. test.d . \ .
B 13See Thomas F. Green Education and Pluralism,zgideﬁiaind Reality,
Y ﬁ'&"‘ B

‘ L]
The JI Richard Street Lectune, School of Education Syracuse University,

f ' . "z
18 -
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. . A
(1966), p. 31, for a discussion of what Green. refers to as the prin e’giple of
. 5

~

Il

concern. .if the topie is one about which’people care very deeply, and
. . ;‘ - v

if they are d;yided in their deeply held. opinions, then to~that exéent, .

it cannot be 1ntroduced into public education.” .- . . ;

l[‘West Virginia State Board of .Education v. Barnette; 319 U.S. 624, 63

-

S. Ct. 1178, 87 L. Ed. 1628 (1943); Abinlron‘SchoolvDistrict vl Schempp,
374 T.5. 203, 83 S. Ct. 1560, 10 L. Ed. 2d 844 (1963), and Eppérson v.
Arkansas, 393 U.S. 97, 89 S. Ct. 266, 21 L. Ed. 2d 228 (1968).

2 ~ ﬁ . .
15Brown 37, Board of Education, 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed.

I~

873 (1954); Robinson v. Cahill, .62 N.J. 473, 303 A, 2d 273 (1973); Hobson
. o , ' - g
v. Hansen, 269 F. Supp. 401 (1967); and Mills v.~Board of Education 348 S

F. Supp. 866 (1972).

94 5. ce. 786 (1974). : L s

S
- - . N ., N 3
17 - R B

42 U.5.C. 5 2000d. o S

18see Michael G. Kirsch, ."Are Secondary Schopl Prinpipais Ignoring

- Tinker?" Phi Delta Kappan December 1974, for a~summary of a 'study. which

1)

suggests many principals are unaware of recent court Hepisions and some

? . 3

. i
who are awdre of them fail to comply with' them.
19

»

Keyes v.- School Dist. No. l, 413 U.S.'189‘(l§73). See especially

Justice'Powell's decision.

ey

. . o ;
200over v. Stovall, 272 Ky. 172, 35 S.W. 2d 24 (1931). 5
N o )
21Jarvella V. Willoughby—EastldkT City School District, 12 Bhio Misc.

! ¢ oL ;

288, 233 N.E. 2d 143 (1967). .
* B

22 I S , ,

An argument could be made that "fitness to teach,'" like jfmmoral" is

L}

v

. noc sufficiently clear as to give a fair warning of the conducf%prohibited.

' In'"Morrison v. State Board of Education k6l P. 2d 375 at 389 (1969) the

1 M

.court says that the fitness to teach construction.giygslthe statute the
A : P
R
19 .

. 0noRL




fzofes51onal expertise %i&l normally be able to determine what kind of

/ A To Q

\

‘conduct indicates an unfitness td teach. " To the extent that one can show

B © .

that the truth of- this proposition is necessary to save the statute and N
?

that 1t is false (as it no doubt 4s) one raises a vagueness problem. In

‘r- /°’

Burton vﬁ%ﬁascade gchool District Union High School No. 5 353 F. Supp.
254 (1973) ‘the court Bolds that an immorality statute is unconstitu—

tionally vague, saying 'no amount of statutory construction\can overcome
. ‘
the deficiehcies offthls statute.~ . ) .

(I 4

3Morrison v. State Board of Education, 461 P. 2d 375 (1969).

4461 P.'2d as 391. o :

()

25Pettet V. State.Board of,Education, 10 Cal. 3d 2§, 513 P, 2d 889
?

- . . - .’ . , ‘ q
(1973). v, — ) -
26Erb V.. Iowa State Board of Public %nstruction, Supreme Court of Iowa,
No. 55838 (Mara ZZ, 1924) T e - . i .

27Oakland Unified School District v.(Olicker 25 C. A 3d.1098 #o12).

28Robert E~ - Willeto, "Unfitness to Teach. Credential Revocation and .

-~

Dismissal for Sexual Conduct," 61 Cal. Law Review 1442.
29>

461 P. 2d at 386

; .
’,

30Reinhardt V. Board ‘of Education of Alton Community Unit ‘School

t

Distriet No. 12, Circuit Court 3rd Judicial District, Madison County,' - »
~ - .
Illinois, No..72Z75 (Jan 23 1973). s
31 Drake V. Covington Board. of Education, U.S. District Court, Middle Ct

*

District of Alabama, Civil Action No. 4144-N (an. 22 1974).

’

2 ~ s . ’ . ,
3 Andrews v. Drew Municipal Separate School District " U.S. District .

» -

Court, Northern District-of Mississippi, No. GC 73-20—K (July 3, 1973).
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