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ABSTRACT

Thke introductory ore semester course is for the
layman interested in ob+aining a broad overview of his legal rights

N and respons;bllﬁt*es. It is not intended to-provide him vwith the
trainlng Lecessary to try his own case; rather, it is intended to .
give kim & légal franework within which he can find guudellnes for
‘his actiops in various common situations. The material is presented
'in Qutline form, but with no rigid struczure; each statement, .
glestions or subheadlng of the outline is explaipned. The material is z
divided into 15 sessions, each de51gned to last from -one to- two
hours, dealing with the followving topics: wills defined, wills and
°s*ate planning, family relations, accidents, local government,
criminal law, courts, lltlaatlon, contracts, real estate, negotlable

> _instruments, business organization, and employment laws. There is : -

- also o section explairing New York's new laws governing illegal ,
possession or sale of drugs. Appendixes explain the State's no-fault
insurance systemr and provide a brief annotated list of relevant films
avaiiable from the New York State Bar Association. (Author/DR)
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Few other State Education Department publications can claim’ the
> longev1ty of Law Everyone Should Know. Amendments in old laws and-the
" passing of new statutes, coupled with a sustained demand for an adult .
education course designed to familiarize® laymen with the legal precepts !
by which they must govern their daily affairs,. have warranted four revisions
‘and several reprints of ‘this publlcatlon since its 1n1t1al releade in the .
late 1950's. . . - -7 :
\ : - B ! S _
Throughout the years, many individuals have contributed to the e
development of Law Everyone Should Krow. Most recently, Donald P. Parson,
* Austin R. Sennett, and Daniel A. Goldstein, all of whom are affiliated with :
the New York State Bar Association, have reviewed the manuscript at.various -
. ] . stages of its development, and have offered helpful suggestions. Thomas A.
- Callaghan of Cooper,-Erving, and Savage in Albany, provided assistance in
answering questions of a technical nature. Much® of the material contained
in Appendix 1, pertaining to no-fault insurance, was compiled by ‘William
Yaus of Levene.,, Gouldin, and Thompson. Paul Gouldin contributed the intro-
- ) duction_ for this section. R. Allan Sholtes of the Guilderland Central

Schools revised those sessions which were in need of updatlng .
? w o= -George K. Tregaskis, ass001ate, Bureau of Contlnu1ng Lducatlon :
Curriculum Development, State Education Department, cdordinated the total
e project and prepared the final manuscript for publication.

3= _

Impressive as the expertise is that lies behind the development of
this curriculum, the success of the course will depend upon the competencies .
. and enthusiasm of the instructor. Therefore, the director of continuing .
. educatjon should solicit the cooperation of a Ibcal, civic-minded attorney .
to teach the course. The New York State Bar Association is prepared to
assist in identifying such individuals. In addition, directors may receive

s guidance in organizing classes in Law Everyone Should Know by directing a ,
request to the Bureau of Business Educatlon, State Education Department,
Albany, MNew York, 12230. R
; - -
L= . HERBERT BOTHAMLEY, Chief .
<. Bureau of Continuing Education
. LS , , - ) 'y‘é'grmcuan Development -
_ GORDON E. VAN HOOFT, Director . A - . .
- " Division of Curriculum Development . . - SR
- -.' ‘}/
. - . ) ’ ﬁ -
4o . - 1YV LI
\) . - . ‘; v (L]

B lC . ’ » - * : . H te . PRI
l . . . A . ‘, =Y ‘%
o Provicede crc [ - - - . e Nt -

. .

-~ L 0

PR - - - N Ry . . . . . s .
. . - s . s . ~



&

_ - MESSAGE TO THE INSTRUCTOR °

. ‘

Law Everyone Shauld Know is an introductory course far the layman
interested in obtalnlng a broad overview of his legal rights and respon-
_sibilities. It is not- intended to provide him with the training necessary
to try his own case; -rather, it is intended to give him a legal framework

within which he can find guidelines for his actions in various_ common

A

51tuatlons. : x
" In addition” to a number of>revisions, this edition of Law.Everyone ' b

% . Should Know includes two important supplements. The first.is an expla-
nation. of New York Statefs new laws governing the illegal possession or . i
sale of drugs. .It' is included in Session 7 of Course one, Criminal law, - i
The second §upplementd which is included as Appendix 1, is an explanation ’
of the’State's no~fault® act and related statutes. - - ’

The course is- de51gned o be taught in one semester, consisting of |
approximately 15, se551ons, each from 1 to 2 hours long. The order of topics
is.not sacred, and, each instructor should feel frée to modify the course
to meet the particular needs of his students. .

Every instructor is encouraged to arrange for one or more.guest )
speakers such as local judges or surrogates, “the mayor or city manafer, or
. ‘the—d%stf%et—at%epneyT_—Eupthenmovﬁ each instructor is encouraged to .,
arrange a field trlp Such as a visit to .the local correctional 1nst1tutlop
or a court in session. A listing of films available from the New .York

{ State Bar Association is provided on page 112. On _page. 111 may be found . -
some basic suggestions for making thls teachlng e¥perience both wo?thwhlle

- ) .and enjoyable: :

metT o o - HOBART H. CONOVER, Chief B

’ f" T . " Bureau of Business Education
. . ROBERT H. BIELEFELD,, Director
Division of Ovcupatzonal Educatzon Instructzon

(1]

el .' .

Aruitoxt provided by Eic:
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R ¢ .

. A. A w1ll is a qutaen document ‘formally executed before one's death ‘to.’
* . provide for d1spos1tlon of real and personal p%ogerty after’ death

.
e,

*B...A'will is ambulatory; that is, it nay be changed at any time durlng 2
© 1ife.’ It can be changednto coyer property acqulred after the-will
has been executed. A cod1c1l is an amendment to a will: Codicilsg

" a. . A

- .
el Y e Ry

w1ll . o .. e

. ~ . -

T 'C. Corréctions or changes in a codicil or the will require the same
™~ forma11t1es as executing the will 1tself

RN 12
S

D. Each\state has its own laws regarding wills. There is ‘no_Federal

) law on walls. \\\\\<g<\\\\
. . ) . - T : : .
N . . ) v

II. - Who Can Make a Will?: ' -

. T .

A, In New York State, any competent person 18 years or older may make a_
w1ll disposing of real and personal property - (EPTL 3-1. l) :
". 1. Aliens have the rlght to make wills. A Swedish citizen, for
' 1nstance, can execute a valid will in New York 'State.
2. Although anyone convicted of a felony is «civilly dead, he may
still make a will. ) '

.

Anyone leaving a valid will dies testate. Intestate means to die
. without a will. v. \ , -
c. A person mak1ng a w:ll mUSt have testamentary capac1ty (EPTL.S*i 1).
That is, he: - .
\ -\ ) . - . ..
. -
. 1. Knows he is making a will ° !
2. Knows the nature and extent 6f his property¢ ..
. 3. Knows th€ natural objects of this bounty and the relation of one
. to the other
4. Acts fréely

B

-

< ' [

III. What Can Be Accomplished With a Will? - ¢

- ¥. . .‘ . . ~
A, Property cah be given to specific persons. .

- B. PrOperty can be sold to pay death costs without asking a court for

1

"‘*authovlty‘~'~w—w I e— R
) . o .
. C. Taxes can be anticipated and controlled. " e
‘ 3 - .
D. TFiduciaries can- be appointed. X B
t - - ; . R
l *

‘1. May be. used ‘for minpr changes o N
2. May be executed with the same statutory formalltles.as_tbe T

B. A man who makes a will is called the testatory a woman the testatrix. .
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« * ~ WILLS'DEFINED .-~ - o : . " Sessipn 1

‘\, N ' . . Q"

.
-

- N
IV, ‘What Happens Without a Wall° . .

e .. u" . '..‘ - : ' N W

.A._ Property passes by wav of'the de§cen§ -and’ dlstrlbutlon rules in’
Estates, Powers and Trusts Law ¥-1,1.% . . *

{ . Interstate DlstrlbutlonaAfter September»l 1967
' N : » (EPTL ulJ_)

- . -
-

If Nearest Relatlves Are: . 2T Shares.

.
1 LY . . . . T . . -
- .Y ~

. Spouse and issue |, :; X, To spouse:.~ $2,000, plus one-half of! -
: o ' " balance if only one child and no issué’
of -deceased child surv1ve or if *
. issue &f ‘only one deceased -chilld
T surv1ve(s), otherwise $2 000 plus one— v,
third of balance.) ' S e

P
¥

To isste: rémainder K
. . M. *

" Spouse and parent(s) To spouse: {25, OOOoplus one-half of
- * .balance. | -

~ . -~

~ Y e

To parent(s): remainder

.

Spbhse and no issueeor-parent(s) All to spouse
Children or their issue . © All

_ Parent(s) - o, . All
~ K . ) - -~ .
Brother(s), sister(s), or their .  All"
issue . ' e

° .

Grandparent(s) or their issue All

Great-grandparents or their issue  All (effective March 30, .1971)

. .
N

Others ) . Ngtéing (ail ta State)
. A ¢ .

_Note 1:* Where the distributees are all in equal degree of
relatlonshlp to the deceased, they take equally, otherwise they
take per stirpes (by representation). Suppose the distributees
are Robert, son of the deceased, ,plus Mary and Jean, daughters of
the only other son of the deceased, who himself is now deceased.
Robert would receive one-half, Mary one-quarter, and "Jean the
remaining quarter. But if Robert had also died, leaving a son,
Joe, then Mary, Jean and Joe would each receive oné-third.’

§

Note 2: No representation is permitted among collaterals after
brothers' and sisters' issue. Thus children of. a predeceased’
first cousin will not share where first cousins surviva. =\
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J.LSDEFINED e \ ‘

Session 1-

. \
T 1. Althbugh chlldren of half blobd. také equally w1th children
of whole blood, stepchildren have no rights of inheritance
from stepparents. e
2. The inheritance and succession rights of natural and adepted | ?

. children are .the same, But an adopted child loses his right
to jnherit from and through hlS natural parents at the time
of adoption so that hehas no cla;m if the natural parent dies
1ntestate._ .- -

4 - r

- .

The estate 1s managed by an admlnlstrétor named by the Surrogate s @
Court in one's own county.

1. The administrator has limited atGthority. B

2. Usually the adminjstrator liquidates assets, pays debts, and
distributes records- ' —

3. The prlorlty of appointment of dn admlnlstrator, establlshed by

AN

law, is as follows:

Spouge’

Child

‘Grandchild

Parent

Brother or sister

o*

Next of kin entitled to share in the estate”

Where Is a Will Executed?

A’

“not invalidate a propevly executed willa

A Hh® Lo TN

. qullc administrator . . . N - *

4 '
Generally, law of domicile,_;pe law of one's permanent or legal, h6me,
controls the dJsp051t10n of perscnal property.
a_will prepared and executed according to the law of one's home-
sfate.
Real property and personal prOperty located in another state.or '
foréign country ‘might come under the law of the country, or state
where they are located. TiThis is-€ 1led law of situs. ~ If assets
abe lo ated out51de New quk State{ they may have spec1al problems.

- 4

It is best to héve (

If one dreg out51de of New York State, it is possible that the other _

state or £ (emgn country will recognize the.will if it is executed
accordlng to its laws. In mpst states, cngnge of domicile does,

states, Powers and Tpusts
Law 3-5.1 coveps ‘this ‘area. %

Suppoge one llves in New York at the time of his death.

Example:
His will was executed in 1952 while he was living in Kansas. But
while he was temporarlly in France, it was changed. Thewill is .

wtill acceptable, in{New York 51nce it was execute acconding to the

laws of France and Kapsas. a{_. " . ,
;- \'\. )
- ] e " N . ®
. - LA . ¢ '
, s Lt A ’
. 1 2., - ': ) * e
- . & L. - - .
. . ) A
* 4 \\( . w X . \
S e ‘:3 '
- N RS
- - " - A
- - .o~ .
A e -2 -
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WILLS DEFINED T . ° Session 1 e
. \ ) v, : ) . ) -
VI.  How Is a Will Executed im-New-Yovk State? (EPTL 3-3.1)° - Lo
¢ Cooe T p : e
A. Two witnesses are required; three are preferable. - .o
[ e ! . . . o . - .
s , B. A witness should not be anyone who will benefit under the-will. .. *
It should be one who can bé expected to survive the testator und el )
- will be easy to locate when the testator dles. . . a
) 2 » ol | . > .:
: A A If a witness is' a beneficiary and his testimony is needed to”. .,
o ] . prove validity, he forfelts any bBenefit.under the will (EBTL BRI F
* 3-3. 2) 4 )
2. If a witness would have been entltled to a share of an esf%xe had -
: there been no will, he recieves such share — up to what the will .,
5 . prov1des. (EPTL 3—3 2) Co ’ e .
C. The testator must sign the will. (EPTL’3-2.1).. He may: ° . .
B . e ) ’ _"' 4 . ° . ;
¢ 1. Siga his name personally : ot - -
< 2. . Make his mark - . - e LA
\ 3. Ask someorie .tc sign-his name in his presence ~ o N
/ 4. Have someone guide his hand » . -0 ' L
5. - Affix his fingerprint ST . . o
- . o <t .o :
. . / h
\\ D. There are other ngquirements for ﬁxecuting a will. i .
g 1. All wltnesses and the testator shou}g,ngmaln together whlle each. ¢ . . 3'
R sees the other sign the wa;lr, - . ' :
2. Immediately before or after s;gnlng his will, the testatqp‘must ' ¢
. . announce to the witnesses that the: document is his will. This o
' fulfills the legal requirement of publication. The witnesses . -
do not have to read the will. . ’ ' . . .
. 3.« ®ach witness must sigh the will at the request of the testator. - .
4, Baéh witness should indicate #is address. : .o oL,
“ % ) . . - . . s
. VII. What Are Seme Other Will Executions? - .- - T .
, A. Wills made by members of the armed forces while ‘in acthl mllltaryd .
T service or. by persons servimg witn or acc&mpauylng an armed force . . 5
L , Or by a mariner at sea are *alid. (EPTL 3-2.2) -, = . ' L
1. Nuncupative - An oral will made in the b*arlng of two pe€30nso__ f}
and proved by testlmony of these two persons is accepted . §
ro 2. Holographic - A will entirely 1n the handwrltlng of the maker
need not be attested to -t
B. The maker of a nuncupatlve or holographlc w1ll Jnust have testamentary
- capacity. The holographic or nuncupdtive will of a member of the - - .
) armed forces befomes invalid one year after his separatlon from
“ sérvice and in the case of a mariner. at sea it becomes ‘invalid .
~" 3 years from the time the will was madw: . X . .
% 2 .. ) ) ’ o 0y .:\‘

ERIC f 43 L

1
s ’ , - . : °
. 4 . .. ) i . .
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" “Where Should -a Will Bé" Kept?

"WILLS-DEFINED ¢ .. ) . . - Session 1
. s : . R T )
i R Tl .- < . .
VIII. How Is. a Will, Revoked° e ' oo -
“A. ert;ng 4 new will canceis'%he previdus one. The will with the
..- - latest date is presumed ‘to be'the latest wfll. ) Sata .
B, In*entlonally tearing, obllteratlng, or destroying the will revokes

¥

-

-"A. The following choices are possibilities: ;
1. In the office safe of an attorney
. 2. In the possession of at'lduc1ary -
-3, In a safe dep051t box (A court order is required to open the
box after one's death ) v
. 4., 1In some other person's safe deposit box but- this presents
. ..problems of owner—deputy relatlonshlp
5. In a Surkrogate's Court of any county
- 6. 5In any ot r safe place~ . . - ©
-——v-"""—a e - n
) B. A copy should be retalned and reviewed perlodlcally .

_;;Eow—W%%l—aﬁ—Estate'Berﬁﬁmtnlstered.lt a Will Is Left?

A,

.. specious docwment will be aécepted as one's will.

-

After one's death,,a will must be probated in the Surrogate's Court
of that pdikon's home county. Probate determines the validity of a
Will.’ Having witnesses testify is a gudrantee that no forged or
If one of the
witnesses is dead or unavailable, the court may dispense with his
testimony. and probate the will upen the testimony of the other T
Witness(es). If all witnesses are dead or'upavailable, the court
may probate the will upon proof of ;the handwriting of the testator
and at least one of the witnesses. When -the Surrogate s Court -
,brobates the will, it has legal effect.
After a will is admitted to probate, the fiduciary must file an
oath and designaticn and, if required by the will or the court,
post a bond fqr the faithful performance of-duty.

A flduclary,cdmlnlsters ar estate according’ to the instructions 1n
the will.

- [ v -

1.'*13'§36é£a1 a fiduciary will 1iquidate-assets;’pay death costs,
and distributegthe estate to the persons designated.
2. ° The wili may grant specific administrative powers to a f1duc1ary

k)

Unless the will provides otherwise, a fiduciary also is granted
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wILLSDEFINED o _ - - sessim b

: ... certain statutory powérs: KBPTB 11-1.1)- = .°®
3. A flduC1ary has the duty to follow testamentary dlrectlons, the
testatovr's expressed ;ntentLons govern his actions. He will ot
need to“apply to the court unless the directions are inéomplete
" or unclear. He will ‘then be forced té seek the court's advice in
a construction proceeding.- The court will tell him what to do by
- . interpreting the testator’ s intentions.
-, A fiduciary must account to Jthe beneficiaries and to the court for
- his actions. 6 He will be held personally reSpons1ble for all his

.t actions until he is finally discharged. °
. !
3 -3
. - ‘ T 1 X
WILLS. AND ESTATE PLANNING - Session 2
I. Pianning a ﬁill ) . ‘

A. The objectives -of "the will should be specified

1. "Who are the persons to be benefited?
2. What will work best for complex estate problems? Inter vivos.

trustssgifts during Iife, stock buyout agreements, stock, redemp-

tions agreements, or other estate planning tools can be used. -
pu .
II. Nondispository Provisions of a Will -

-
. °
&

A. Publidation clause .

B. Appointrent of fiduciary"
C. Diregtions to fiduciary - . -

* 7 1. - Payment of debts and funeral expenses
" 2. Scope of powers :

. < :
D. Appointment of guardians and trustees if appropriate . .

E. -Designation of successors to all fiduciaries
-~ ' &

L]

F. Testimonium clzuse and attestation clause

L v

II11.. Assets Not Includable in a Will
A. Life insurance proceeds-These are usually payable to beneficiaries
named in the policy rather than to the insured's estate. An insurance
policy is & contract, and the proceeds will be paid according to its
" provisions. The benefigiaries of the policy. cannot be “changed except
by the insurer. Usually a change of beneficiary can be made only-on
written notice to thé company issuing the policy.
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¢ . .
\ . - .

.B. U.S. Savings Rondz held in the hame of one person, payable on
death to someone elge Ve : )

- Yo s .4
- St LS

C. Joint properiy with right ¢f survivorship: real property, 2 bank
" account, shires of stock.

e T

D. "Totten Trusts
Iv. The Right of Election

. A. °The right of electiun is given to the surviving spouse (EPTL 5-1.1).
- This law is intricate dut these are its salient features:
o

- oo N

.. Qenerally a surviving spouse has a right to take against the
will of the dead spouse if the will is nect at least as

: genercus as the laws of intestacy are. The share is one-hatf 4

) the nec estate exgept if decedent is-sirvived by one or more

o chiildren ur- descendents. Then the surviving spouse can take

- ) o only one~third. . <
2. Where the elective share is over $10,000 and the dead spouse ’ ¢

. . niss left the surviving spouse a trust in excess of the elective s

share but_less than $10,000 outright, the surviving spouse

- may take $10,000 outright—which is deducted from the amount
of the trust. The provisions of the will remain otherwise

. ; in effect. - .
..3.. Where the-elective share is less that SlO 000 the surv;v1ng
? > : spouse may take a share outright, forfeiting all benefits
. under the will. '

4. There is no right ‘to elect if under the will the spouse is left

’ L $10,000 outright and the balance of the “intestate share is

left in trust with income for 1life. - - ]

5. 1In the case of a person dying after August 31, 1966, certain v

inter vivos dispositions are treated as "testamentary substitutes”
for the purpose »f the right of- elegﬁlon given”to a surviving

spouse. .
6. The right of elsction may be waived by a written instrument
freely executed before or after'marriage, .

B. The right of election is lost by a spouse who abandons the other

spouse, by a valid divorce obtained by either spouse, or by legalt -
separation obtained by the deceased spouse.

V. Children Under the Will : .

A. Chilaren may be disinherited evén though you cannot disinherit your
wife or husband.

- Exception: If'a child is born or adopted after a will is executed )
) and no mention has been made about him in the will and no settlement’ "
- has been made for his benefit, then the child may take his elective .
share against rhe will (ELPTL 5-3.2). It is not necessary to make
s a specific provision for the child if there is proof that fallure’
to do s was done purposely.

ERIC

e - -
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A .

-

" .VI.  Charitable Gifts in-a Will . . o -

»

L4

A. If one leaves issue Or a parent or parents surviving, then he may .
leavé only one-half of his net .estate to charivies (EPTL 5-3.3):- ~

8. If .there is a valid -objection to a gift; any, excess charitable
bequests will be declared_invalid and will pass as in intestacy
or under other pertinent pzov1510ne of the will.

-QG/ -
K " C. An issue or parent may not contest a charitable disposition as N
_ invalid unless he will receive a pecuniary benefit from a successful .
contest as .a beneficiary under the will or as a distribute- . o

LA & i . -

D. A charity. must be legally entitled to take the gift. If it is not,
the court will exercise. the .cy-pres doctrine.and give the money to
a qualified charity resembling the one originally’ chosen.

~

vii. Expenses Facing an Estate r . -
- « A, Medical éipenses of the last iliness and funeral expenses .

B. 'Debts of the decendent - “ .

C. Administrative expenses — Executors and administrators are entitled o -
to commissions on both orincipal and income. These are the basic - -

- comitissions for a fiduciary im New York State: .
4% on- first ' §+ 25,000 - ne
. 3-1/2% on next -$125,000
- 3% . on next, $150,000
e ' 2% ) on balance ower $300,000
1 . - -
- Commissions on & $25,000 estate are $1,000; on a $100,000 estate” Ce
$3,625. A single commission is split among all the fiduciaries .. ) v

unless the estate exceeds $100,000. Then éach fiduclary receives = .
a full commission. No more than three full commissions are allowed.
Generally commissions are not allowed on specific legacies ox on

. real estate pagsing directly to the devisee.  Becausé of the

* different funéilons and duties involved, there may be.additional
commissions to a trustee if a trust is created or to a guardian if
there are infants. . .

D. Liquidation shrinkage —"This results when property must be sold L .
" to pay death costs. Some property is not worth wmuch to an outsider.
For example, a closely held business or unusual .assets 'subject to
rapid market fluctuation do not generate much buyer interest at
high prices.

- -

. E. Death taxes — These may cause severe shrinkage. .

1. tederal estate tax

ERIC

Aruitoxt provided by Eic: .
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- . a.. The estate must be over $60,000 to be ta%able.
. b. With the marital deduction,an estate of $120,000 can be left
C without Federal es*ate tax. . -

- a -
- - -

2. New York estate tax

- L& RN _ 3

~. - -

. a. The State tax does not provide the $60,000 .exemptions allowed _
o ‘under the Federal law, but it does provide other .o .
. exeﬁptlons — prlnarxly proceeds of life insurance policies. | | s
b. The marital deauotlor is gimilar to or the same as that under N
. Federal -1law. - . T
c. Degth taxes are apportmonew among the various beneficiaries
- of a taxable estate (which may incIude life insurance T =
- proceeds and '01nt1y held property), aocordlng to the ~
LT berefits-they receive, unless some other prov1s1on is BT
stated in the will. ’ . A

- - -

VIII.- Types of Disposition Under a Will,
.A. Devise is a gift of real estate.
B. Bequests or'Iegaéies can be effected jin the‘followiné ways: DO .

1. . By giving spec1f1c property such as jewelry or certa1n shares

. . .of stock .
' v 2. By making a general bequest which is" payable out of the general -
. assets "of your e, tate - . L e e
- 3. By making a demonsirative beQuést (This is paid from a - . - - N
) ‘ partlcular fund or, property in the estate.) ) ¢ .
4. . By giving a conditionat legacy’ — one having reasonable condltlons -y
_qualifying the rlght to take. The conditions cannot be against
public policy. You can prepare for a condltlon not being d" - h

i . " 7. fulfilled by providirng for a gift.
© 5, If the legatee dles before theé testator, the legacy is called

a lapsed legacy. In New:York State such a legacy to issue or . | T,
s . .to a brother or sister passes to that legatee's surV1v1ng ‘. )

issue. . . . - ’

C. Class gifts can.be given to children and other descendents.
- 1. Per st1rpes means that the issue of deceased children or desqend-
-ents take the share their parent would have tsken.

>
.

- Example: Property has been left to A ang B but B is dead and - _
' leaves two children, C and D. If the property passes per o -
stirpes,”A will take one-half and C and D will each take one- . .-
quarter. .o - _ ~ '
. ’ -+2. Per caplta means to each an equal share. In the above example, =~
- A, C,”and D would each take one-third.

3.. In New York State, unless othérwise proviced in the wiil, a glft

will be presumed to be -per capita among 4 ¢lass of equal degree ) R
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.&'_h .
of consanéufnity*‘*ff-in unequal degree- of consangulnlty then
it Wlll be per stlrpes (EPTL 2-1.2). = . . o o

" _Trusts can proVide an income. _

1. . If you wish scineone to'get the income from a.fund or prOperty
during life — or for. a shorter period — and another person
to get the principal later, a trust can be created.
a. -A_trust set up-‘by a will isra testamentary trust.
h. A trust under which- title passes between llVlng personsngs
~ .a living or inter vivos trust. T
c. A trust requires a trustee. The trustee is a f1duc1ary who -
, manages property left Wlth him,.collects the income there-
" from, and pays over the income and: the principal of the -

__trust in accordance wlth the ‘terms of the Wlll or trust

agreement, - ] ~ o

“There are llmltaflons by law on trusts in New York State .

ol : \ .

a. A trust cannot last- longer than the duration of the lives
of pegsons who are in being at the creation ‘of the trust,
plus l,years. v > -
b. Generally, the beneficiary.of a trust -cannot allenate his
right to receive income from the trust property Nor can
. creditors Of ‘the beneficiary reach the income. However, a
beneficiary will be permltted to asslgn his right to income

. of a Ttiusgy - ) S ‘
(1) To the extent of the excess over $103000 annually, to
‘specified relatlves (as remote as nephews and rieces) ”
s or- -’ * - P
(2) In any amount to or for the henefit of person(s) he
is legally obligated to support (EPTL 7-1. 5) o

@

Summary - . ’ ‘ - ) .

A. A will is always revocable. It can. be revoked by a new will or by
destroylng the preséent will with intent to révoke. 'When a_new will
is executed, all older wllls should generally ‘be- destroyed -

1. If at the time of death several wills are found “the one of most
‘recent date controls.- -
2. If the-last.will is denied Probate, it is then poss1ble to offer
_ the next preceding will for probate.
Wills may be-contested. A person entitled to take a portion of an
estate in intestdcy may contest the will. The grounds for contesting
'a will are: .- . ’
1. Ignoring proper form and method of execution
2. Exceeding legal limit in gifts to charities

Aruitoxt provided by Eic

.%;°
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. 3. %ttemptlng to d;SlnhePlt a spouse . o
— . .. - " __4. Not_providing for a child born or adopted after executlon of )
. T T the will., T T TTLITTTIUL L 0 Terem e e e
R 5" Violating the rule agalnst perpetu1t1es in a trust h i
L.l " S Being under 18.years of. age . '
o v ) 7. “Exercising undue 1nfluence, fraud or coer01¢n , - : ‘ R
- 8. Having a mentalmlncapac1ty (ThlS would vitiate the whole - .
o s o . will, while some of the other grounds listed might 1nva11date -
oo . - -’f~, nly part of the W1ll ) . S e

C. A will may “be amended o -altered.in part by a cod1c1l whlch must be

©  exécuted with the same care and formalit*;: as the original will.,
) kA will cannot be amended by -deletions, ch or interlineations i . )
7 7= __ made in the will itself by the testator ald%e\\\Witnesses are.still ‘ o
v ) ‘»TEfTTVT‘»needed. ,The whole W1ll may_be’ 1nva11dated \ SRR

" e ‘ R - [N
¥, . e -

% . - D. There are testamentary formalltles.‘ When a testamentary d1spos1t10n .
I _ is attempted without fulfillipg these requirements, it will Failj L 3
- for example, a label on a piece £ jewelry or on a stock- certlficate* . A
reading, "Upon my death this is to €0 "to- Aunt Sophle," ig 1nvalld" T
Though the testdtor- intended that Aunt Sophle should -have the glft :
he has not complied with formalities of the law. \H1s1g1ft must be ..

expressed in a formal will’ properly executed.

-
b LD < w

~

— N —

-

T E. After a wlll’ls made 1t should. be rev1ewed perlodlcally because of: ‘V,ml\

- . l._ Changes in the law"relatlng to wills, trusts, and taxes

— - ~;——3"_ - Changed -conditions- with respect to property, famlly'and desires. - __ .7 ]
; j - The follOW1ng condltlons warrant.the review of a- will? ‘jﬁ -

- -..
< . e x
. “

a. When one'marrles or has a child: - -
b... When one is divorced or separated (Provisions for a spouse -

. R are not revoked by a divorce.) ' T :

- " c. Wher anyone ‘named- in-the will dies

- ) . d. When principal beneficiaries under the will marry and have - .
) . - . chlldren . . - . . ’ C ..
T : e. ' When one. moves to another state ) e ' . -
. . ‘f.* When any important change occurs to one 's property, ‘sne's

=1 : family-, or oneselF - - ~

- v -
L3 . -

-

- - ~ .
-‘x . ©

- .

- _Session 3.

~ - -

" FAMILY RELATIONS

Ll

References are to Domestic Relations Law (DRL), ‘Social Serv1ces Law (SSL), R

General Obligations Law (GOL) and Fapily- Court Act (Fca).

I. The%Marriage-Relationshlp e -

% ' A. Marrlage is a civil’ contract which can be termlnated onl by the

.. courts (DRL § 10). . ’ -
. . L. . 8

P -

. ’ 11

260
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- e e -
—

New York must glve full faith and credlt to marrxages, separatlons, RN
and divorces of othen states, but New York <Courts may question - :

- whether thé other state. had jurisdiction ovér the parties.. .. Coee s

S 2, Altﬁbugh”New “York -recognizes—any-marriage which is valid where” : .

.- it was céntractedy theve are exceptions when marrlage is
between certaln Dartles-

-
e

a. 'Ancestor and descendant (DRL § 5). S .
‘Brother and sister, uncle and nlece, or-aunt and nephew )
.of whole or half blood.(DRL § 5) "'~ .
‘Anybody already married’ (DRL § 6)_ - ,
Husband or wife who Has been finally senténced to life - o
imprisonment (DRL § 6). For exception see Civil nghts o
Law'§ 792. . o . . - P

. -
™ -
¢ .

- P

3::vif‘fhe man and woman ¢omé Within the exceptions above, the.. . =
‘marriage is_ véid- that isy it does hot exist. _ L

= - S g
B. The parties must be capable of enterzng 1nto a valld maz'rlage.kT o o
(DRL § 7) S Co
. - 1. If elther marrlage partner is 1ncurably 1ncapable of sexuél - 2t
) . intercourse, the marriage is voidable.- It may be—énnulled
" ... 2. Both parties must be over the age of 18 years. A marrlage
- - between people under 18 is voidable -at the dlscretlon of .
. - ‘the court if the rarties want an annulmeht. - . BEPE
U 3. If after marrlage either partner becomes incurably insane-for N
— =.5 years_or more, the marriage- 1SAVQ1dable. o L . e
I TTT\\*f~;\;;\;p. “The, nartiesemust consent to the maﬁriage.‘ - e L .-
. v e A v - .
o~ . " Marrlage is v01dab1e if either Berty “canriot understand the nature, S
- R K i effecf\“aﬁa\conse uence of marriage.
- 2. Marrlage is voidable I arty: enters 1nto~1t as a result of .
- = - force or duress practlced by t then\garty or?ﬁ*h the other BT
" - “panty's knowledge. I
: 3. Marriage is voidable if consent was obtalned\b fraud, prov;ded ‘N' —
—— e . ' the fraud wds such that it would have, deceived. an ordinarily - T
. prudent person and was material to. pbtaining theéqther:party's
m:‘ “consent. The fraud must be such as to go to the essence of
) the marrlage contract (DRL § 7. L
D.- Certain formalitles are requlred for a‘valid marriage. . \\\\ -

3. "#ritten consent of one op/both parents 'if either or both parties

1. Marrlage_llcense'(DRL § 13).. - . ’ ) -.\\\\\\\} L
2. Blood test forg venereal disease. For persons not of Caucasian, A

Indian or Oriental race, test for- sickle cell anemia (DRL § 132).

"is under 21 and over 18-years and said parents must be - -
personally Ppresent at. the solemnization, if marriage perforned
hy village qr town justice. (DRL § ll) .-

»

- « o
-

» <
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h.

Solemnlzatlon by & clergyman, certdin mynicipal off1c1als, judge

ol . of a court of record, or certain other judges'

(Only one

- witness is needed.-

Or there can be a written caontract acknbwl-~

edged by the parties ahd two thnesses before a judge of a

" s b,

n ___court of record.)- (DRL § 11) . .

There is an exception “— the common law marriagé (DRL°§ 11).
17 A common -law marrlage entered :mto m a8 stdte s'anctlonlng such
harriages is valid, - : =

‘A commén law - marrlage ‘entered 1nto in; New York State before'

- April 29, 1933 (eXcept between January 1, 1902. and-January l
1908) s valld._ These are the: es$ent1al elements?

. \ N -
e a. There need§~to be agreement_bexueen the partles - present

s consent to-take.each other as husband and wife™ (*Ven

) * .~ . ° ‘though ngt followed by cohabitation).

Proof of cohabitation of partners and thelr malntalnlng the

bl . -

~

R »

_image of husband dnd wife raises a presumptlon they .

— L. .

¢
> e

o
45 RS

agreed to _marry..

v

3 " A_common law marriage,. 1f valld when it was made, is stlll valld

-~

ngnt and Obllgatlons of Husband and Wife -

A.,

Support and maintenance.

~

<

-

P
-

-

) ¢ o o - ]=.

-

2.

g

Husband-has. a legal obllgatlon to support h1s wife and cannot be
relieved of that duty by contract (DRL § 32; SSL § 101 FCA:

) MI’).,‘

vae may ‘sue and recover from -husband money she has- had to pay
for her own ér a child's support. She-is only entitled to

~

- <
-

-

recover thé money if he ob3ected before maki ing the expendltures.

She. may recover only for nécessaries. What constitutes
"necessaries" depends on the mode of living of the partners.
~ The, husband is not obllged to support a wife who -abandons him

or commits adultery and the same, is establlshed to the court s

“

satlsﬁactlon.
A husband ‘or wife -may be compelled by the State to contrlbute’_
to the support of the other ﬁho ‘has become a publlc charge -

=. (SSL § 101,104).

. that his wife is his agent:.” The-husband is not liable,
" therefore, "if purchases are made by the wife upon her own
" credit when the ,things purchased are beyond the husband's
station.in life or he has previously directed the seller not
to extend credit on-his account to his wife.

s

.
L] d

5. If husband. and wife ‘are- living together (apart also, if husband
o - is-not supporting the wife), third parties™may recover from
husband for necessaries purchased by the wlfe for herself or
. - . . the housshold e "
- _6.- The husband's l’&blllty for necéssaries is based-on the theory -
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S B. nghts to have ea—h ﬁer 5 SOLLely — S 2 T
. - " . a ° ) = .
’ - -'1; Each has the right to. cohablt “4nd have-lntercouvsg with -the
Lo - o other.-These right may be denied to one committing adultery ” f .
N . or other misconduct; both of wh*ch are greunds for separatlon
T ERNES ~ép-divorce. SR, ~Ee . .
T - . 2, There is no longer a cause of actlon-malnf"inabie—by~e1ther - -
S L R spouse for alienation of affections or ¢riminal’ conversatlon. . .
- .- 3. The husband has a cause of action for the loss of services and CL e
. society of the wife resultlng from personal 1n]ury to the N - S
I - - wife- through the wrong of another. ) \f\\\\\' )
e e .'.C.. Property rlghts (See General Obllgaxlons Law 5 P ~
: v T 1. . Wife has the same, rtghts and llabllltles as -the husband. T -
: N Jo2 ‘Wife'lis always liable for her- own—contracts, including those STy
N ; for necessaries” . K L SN
-7 . 3. Wife is entitled to keep her own earnings. - T T
- 1 . .. 4, Husband is entltled to wife's services in the household :
— * . 5. Wife has no dower rights unless they aécrued prlor‘to Septémber PoT
. ~ el Tl 1830. S .. v
. e If eltner spouse d1es-w1thout a -valid will “the’ suﬂv1vor'1s - U '
entitled to a share of the decedent!s estate, the share _ o
- " i depending on who else survives; i.e., children or ¢ollateral ~
- . relatives. - 7 v
- o 7.. A right of election exists as to a surv1v1ng spouse when -the . i
. - " other spouse.dies after September 1, 1930, with a will . i
- T .which does not leave d certain amount to the survivor. - . - +v -~ ot
. "8, The right of election is'lost by a spouse who akandons'the ..~ . ° . .-
) . " other spouse,. bywa“zalid divorce obtained by either spouse, ., i
. ) or by. legdl separation obtained by the deceased 'spouse... .. o
: : .7 7T~ -9 —Either.spduse may sue the. other for 1n]umes to his.person or’ : S
i damages to his propérty——buxlfor insurance nurposes, the Ay
- policy. must specifically insure against 1n]urxes to-a spouse. !
Yo TR D.. Mlscellaneous -rights . o o e . ’ :
1. The wife's domlclle is established by the same facts ang “ules AR ;.5
n. - of law as for any other person for voting and_office hold;ng ) uf
" 2. The wife may acquire a separate domicile. if she’ lives sepapate R 't
- i from her husband due to: , . ’ .o
-4 ’ & !
i . a.- Hrs mlsqonduct o . ) 4
. b. Their judicial separation A ’ . o
. ¢. Mutual consent : ﬂ . .o st et
. . 3. “The hUsband has the rlght to select the family home. N
. " 4. The husband is not liable for his wife's wrongful acts unless .
. - committed with his actual coercion or instigation. .
5. Either spouse is a competent witness-against'the other; but if " . .

either objects, he or she cannot be compelled to, disclose a
contidential communlcatlon between‘them made during the , .
marriage (CDLR § 4502). . oo T -
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III. - nght and Obllgatlons of'Parents and Chlldren

_aa__§__~__~n__;;;: Parents ' - -
—_— ) )

o - 1." The -fathér has to support" hlS ohlldren unt;l they.are‘2l or
- . -emanC1pated - o - 4
| 2.. The -father is not liable for neceSsarxes bought by h1s 1nfant
el < child. But if he.-doesn't support his child, he is 1iable .
- ——————_:.._for the- reasonable value.- of necessitles suppiled to:a person .

" who is carlng o '“the*:nfan¢h~—
. 3. If the father is dead, unable to suppont his child,or’ eannot

- be found in the State, the mother must- support the chrld if -
. she has sufficient finana ial ability..

Nelther the father nor the mother. is reguired by law to leave .
any of his or hér estate to 'the children.’ Each.or both may cut
the children' off by their wills. - .. gy

- The parents are joint guardians of their chlldren and have
natural and equal rights to their ‘custody. “

In the interests of a child's welfare, & court may deprlve one - |
or both of the parents of custody of the child (FCA Art. 3‘~ ~
§ 651) : -

-

De
-

Children . . 7 .

_ Adparent has the.rzght of . the serv1ces of a- mlnor, gnemanC1pated i
__ “child (GOL §i 3- -107). e .
‘What* an employer pays to a ehild cannot be clalmed 'by the parent

unless the parent.glves written notice of a claim to the - -
child's earnlngs within 30.days after employment’starts.

: ”The father — or the mother if she: headed“the household and

. paid’ the blllS — has’a cause 4f action’ ‘for the loss ' of the. .
infant- child's services and- necessary expenses against’ one
who is liable \for personal. ;n1ur1es sustained by the child.

- Except for earnlngs the. Chlld's property may not be used for-‘
the child's support. -~ -

A child may be emancipated if both parents and child consent .
and child is 18 ,or over. If the-child is: emanclpated the
‘parénts lose. their right. to serv1c§s, éarnings, and control.

',Mlnor, unemancipated .children are subject to Famlry Court
aptlon as "Persons in Need--of Supervision." : .

" The parent is not liable for the child's .wrongs solely by reason
of the parent-child’ relationship, ‘but may be liable, up to-, f
$500" for willful, ma11c1ous, intentional  acts of infants, over
- 10 and less than 18 cauS1ng property damage ™ (GOL -8 3-112)

Laws regulatlng adoptlon (DRL § 109~118 6) . ' .l
- T . .
. An adopted child and the foster parents have all the rights and
. obligations to one another‘as a natural child and parents. -
Y 2. The naturaT‘par nts lose all their rights-.and liabilitiés to
the adopted childiand ‘the adopted child; at the time of *
adoption, loseés his right to 1nher1t from h1s natural parents.

—'Q"' v B
. ‘e
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'3,- An unmarried adult. alone or a husband.and wife together can’ -~
adopt another person, whiether adult or m1nor. .Also, a spouse

*may adopt his spouse ‘s child. - ' -
. Consent to an adoptlon is .required of: . S

- 4
R Y

a. The foster child’ (if over l&,years of age) unless the
Judge or_surrogate in his d1scretlon d1spenses w1th
consent. « < .
" The parents or surv1V1ng parent of a’ hlld born in, wedlock,
whether the individual. is an adult or an infant”
The mother of.a child born out of wedlock,’ whether the’
. 1nd1v1dua1 is an adult or an 1nfant.
-Any person or authorized agency haV1ng lawful custody of
he foster child. . . . K
Under certain c1rcumstances — for example, child abandoned
" parents divorced-for adultery, or 1nsan1ty — consent of the.
- parent or parents of a minor child may not be reguireds
however, these,are questlons of . fact fcr court‘determlnatlon .
(sSL 384). 7 - co - :
Y B, An order ‘of -adoption.'may be set aside for fraud newly d1scovered
ev1dence, or other good cause- CL

—~ L]

ﬁaws regardlng 1lleg1t1mate chlldren (FCA § 512 et seq. )

O

1. A child. born or begotten cut of wedlock is- 1lleg1t1mate.
" 2+ If the parents of a child begotten or born- before marriage
.+ thereafter marry; the ‘child is leg1t1matlzed. 4

A child born.of a married woman 1s presumed~leg1t1mate ("Seven
-Seas Doctrine").

Ihe court may order the father to supporf hls 1lleg1t1mate chxld
and” to‘pay certain other expenses, such as, the. mother's
expenses during her pregnancy: ~

In most cases, chlld of.an annulled marriage does not lose his

" - legitimagy.. . SN ' . 5

Terminating the Marriage\Relationship ,

[

‘A. Divorce v
1. The New York law has liberalized.the grounds for divorce and has’
fixed new prthsxons relating t6' limitation on actlons for
. divorce and separatlon. Since September 1, 1967, an action
may be maintained by a husband or wife for a judgment divorcing
the parties -and d1ssolV1ng the\marrlage on any of the
follohlng grounds:
az The cnuel and 1nhuman treatment of the pla1nt1ff by the
defendant such, that the conduct of the defendant so
" endangers the physical or -mental well-being of the
plalntiff as renders it unsafe or improper for the
plaintiff to cohabit with the defendant.
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b.. The #bandonment f the plaintiff by the defendant for a
’ period 6f 1. or more years. *a “" .
X R - The onfinement; of the defendant to prison for a.period of
.~ 3 or more consecutlve years after the marrlage of pla1nt1ff

and defendant. ® - - -
d. ‘The ‘commission o)-an act of adultery, prov1ded that adulteryﬁ? !
is defined as the commission of an a¢t of sexual or s e
‘et - - deviate sexual- intercourse,’ voluntarlly performed by the °
- defendant -with a person other than the plaintiff after
" the marriage of plaintiff and defendant..

N . "e. The hudband and wife have lived apart pursuant to a decree
. e of separat;on for a per1od of 1 year aftér.the granting
P - of such decree, and satisfactory ptoof has been submltted
: by the plaintiff tnat he §r she has duly performed all the )
PREE .térms and conditions of sdch decree. .
N - T The husband and wife have*llved separate ‘ang apart pursuant

AN : t6-a writteh’agreerent "df separatlon,‘Subscrlbed and
o “ acknowledgéd by -the partles ‘thereto in,the form réquired

to entitlea deed- to*be recorded -fo perlod of 1. o

. . year- after the execution of sﬁch agr Zment and satlsfac-'

. tory proof has:been submltted by\\:e p;atnt;ff that he . E
or«she has duly performed all th ;Zs and conditions - e

--of such agreement._*(Such agreement £hall be filed in - e

the offiée of the clerk ‘of the county wherein either party" .

- resides wifhin 30~days- after executioch thereof.) :

< . g. -Parties between the ages of 18 and 21-édn enter into a S A

: binding" separation agreement- w1th the ﬁonsent of the S :

Supreme Court. : e

~ , ‘o.‘ .. ~ . . A

- 2, Divorces obtalned}in bther~sf§tes"

2. There is'no uniform United States divorce law. The laws
of''divorce vary w1de1y from state to state and are
-complex. s <. 0
.b. Whether a.divorce obtained outs;de of New York w111 be
recognlzed by ‘the New York courts depends on certa1n
factors. .

-
<

'

. (1) Wﬁethcr the spouse who obtainedsthe divorce was
domiciled ir/-the other Jurisdiction: :
- (2) . Whether the defendant appeared or otherwlse;conferred

. N \ . jurisdiction on the’ court . N Lo
<. (3) . Whether the defendant was dom1c11ed in the other PR
g ) jurlsdletlon -

(u) Whether the partner who c1a1med the invalid ty 6f the

c . l el ¥
. out-of—state d;vorce is the one who obtalped it

\ ’

L

3. D1vorce obtained ‘in forelgn countrles T [

a. A mail order dlvorce is, 1531314‘:1t'“ - . ..

_b. A bilateral d1vorce is subject to the. basic rules enunciated )
. . in "b" above but is a matter of comity, not fu}l faith and v
N o .credlt (¥ood. vs. Wood and Rosenstiel vs. Roserstlel) : T

o
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*». ¢, Decrees of th__ppm;nlcan ?epubllc and Ha1t1 may be suspect
¥
B. ‘Dlssolut1on of marriage — ™Enoch Arden dlvorce" -

-}?f; Pgtitioning spouse ' AR
& .

z

o
"Proof that the other spouse has been absent for 5 3uccessive,
.~ - years - -
‘ Statement of belief that the absent% ppuse is dead
Statement setting .forth partlcu}ars-as to efforts made to
~ discover evidence that the absent>spouse is still l1v1ng

]
]

_ 2. After the dissolution becomes flnal,andtassum1ng the Court ‘had
jupisdhetion, .the reappearance of the absent Spouse does not
invalidate the dissolution. p; T e,

C. + Annulment of marriage
1. An‘action forran. anntlment - may be brougﬁg}u :
o, either void or voidable. >
© 2.+ Either party has a right toa jury trlaITA
fact except where the action is baSed,on physical’ 1ncapac1ty.
The facts must be proved even if the defendant has defaulted.
“.The tesiimony of either party alone is notfsuff1C1ent proof.
There muct be corroboratlon. FIER o,
The court may determine the 1eg1t1macy of\ch1ldren in the
annuiment decﬁee.
$

Separations e ‘ .
A. A separat;on decree may be obtained by e1ther partner in'a court
action on the following grounds: : J

1. Cruel apd inhuman treatment = : o

2. Conduct on, the part of the defendant maklng 1t unsafe and
improper for the plaintiff to live w;th the defendant

3. Abandonment iﬁvg“

4. Adultery ' : \
5. Nonsupport — only the ‘wife can use thl$ cause of action

P
S

a

The misconduct of the plaintiff is a good de’ense.

2

The part{es‘may separate by agreement withéht Court action.

.

Whether the separation is by Court decree or agreement, the partners -
are still marrled The separfation only mod1f1es the marriag* rights
and oblijgations’by providing, for example,that cohabitation’ is
unnecessary or that neither has a right torthe other's 'society.

H R
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VI. '. Alimony.- :

. -A. The court can grant- alimony for wife and child support in actions
' . - for diverce, annulment, or separation. ‘A court can also require
the.husband to.pay for legal expenses whether the wife is
plaintiff or- defendant.

L. _Z ) B. The court retains jurisdiction after the decree and may modify
o the- prov131ons of the decree as to alimony :

.
[N . .

-

partners. . . . -
%7  ' ., D. If the husband is in contempt of court for ignoring the court decree
; . or for otherwise defaulting 'in his obligation to pay alimony, the
. court decree must be enforced through contempt proceedxngs,
sequestration or execution of ]udgmento

~

a

> ACCIDENTS  (See Appendii 1 - No-Fault Insurance) ) Session 4
. . . . A=
- - 1. Negligence arid Liability: Genébal.Rﬁ{Ls
. ; e . A. Legally, compensable accidents are occurrences. causing personal
T injury or property damage because of negiigence. -
:;.' . - “B. Accident insurance companies protect the individual policyholder

v et

from sudden, large losses by distributing financial losses among a’
great. many policyholders who pay insurance premiums to cover these
-loSses. . Nl

-
i ' C. No matter how great the ,Anjurv or damage, there can be no recovery
' ’ in coutt unless certain proof is established. .
1. Defendant's negligence. . * o :
e ~a. He aid something wrong,or failed to do something the law
S required him to do for the protection of the public or the
i . — ‘individual (either active or passive negligence).
H 5. L
. - ' ' -Caveat: Specific laws sometimes create their own rules.

. See Labor Law § 240, Vehicle and Eraffic Law 8 388, and
Uniform Commercial Codes § 2-317.

. ' . Damage or injury must flow from acts of defendant.

c. There must be a causal relationship — proximate cause. .
There arg, presumptions’ créated by different grades of
v law — gtatutes, ordinances, rules,and regulations.

&. An unexplained skid does not. presume negligence. Tnere must
be some other factor to show neglect.

<7 ST
= - 19
. '
Q . ‘ b

. €. The amount of alimony depends upon “the c1rcumstanceb of the marriage

mr—— -
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Plaintiff's contributory negligence
a. Contrlbutory negligence means that plalntlff is wholly or

partially at fault. Plaintiff is required to exercise
reasonable care and prudence for his own protection..

.b. Contributory negllgence of plalntlff bars recovery, except in,

certain ‘nuisance cases. There is no comparative negllgence
under New York law.

Plaintiff's claim .-

-a. The burden of proof is on the plaintiff.
b. There must be a fair preponderance of evidence.

(1) Circumstantial evidence
(2) Cred’ble evidence
c. Most/acc1dent cases involve questions of fact and the facts
are usually in dispute:
d. Not quantity, but quallt} of witnesses is desirabie.

(1) Interested and dlslnterested witnesses
(2) Eyewitnesses

»

. II. Atitomobile Negligence: Owner, Drivér,'and-Passenger

1.

2

3..

) A. Negiigence of owner

Like any other driver, the owner is responsible for his_own
negllgent driving whlle behind the wheel.

The owner is also liable' if his car is not mechanlcally sound.

Even if the owner is not driving his car, he can be held
liable for an accident if he gave his permission or consent
to someone else to use his car — either expressed or

. implied (Veh: & Traf. L. § 50). Suppose an owner leaves
his car with a mechanic for repairs and the mechanic's )
assistant has an accident with the car. The owner can be
sued (and so can the mechanic's assistant).

B. Negligence of driver

1.

«

. - /.

[

The driver is liable for his own acts under the general ruiles of
negligence.

He must operate his car with reasonable prudence. Driver
negligence may be established in the following cases:

a. Rear-end collisions ' ) .
b. Runaway cars (improper parking) :
c Loss of control due to sickness, fright, or distractions

: agrlgnoring restrictions on' driving — glasses, physical
“  handicap
e. Speeding
20 ’

Fa Vo
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of last clear chance makes the driver liable for
not averting accident he was ‘forewarned about.

-C. Negligence of passenger
1. Since & passenger is not in control of the~vehicle, there is

A passenger in a two-car collision may sue both drivers-and
need not .choose at his own risk. Note: ‘A husband|and wife ™
may sue each other, but they are not covered under their -
"insurance policy because of the restriction of Insurance

Law § 167 (3). .. .— ’ -
passenger assumes a risk in these instances:.

Knows of a defect in the car—brakes, lights, tires
b.. Knows of the driver's ‘intoxicatién- or illness '
c. Condones the driver's excessive speed

carrier for hire has a duty to furnish safe carriage. Thus
a passenger has a prima facie claim against the carrier who .
has the burden of going forward. ’

D. Negligence of pedestrian

1. Crossing agaiﬂst lights
2. Jaywalking,
3. Coming out from behind parked cars

Scene of "an Accident: What To Do'

Attend to any seriously injured person who may be in imminent danger
and make the person comfortable, but do not move ‘a seriously

injured person. The good samaritan law relieves doctors, nurses or
rescue squad volunteers with emergency medical technician's qual-
ifications from liability whilefmoving an injured person. But all
other people may be held liable.

B. Call police.
aid. )
the accident is serious, take photos of cars before moving them.

If anyone is hurt ask for ambulance and professional
Autos invblved should not be moved until police come. If

N -

C. ' Immediately get the following information:

1. Name and address of driver and owner of other cavr(s), license
nurber, make of car, and name of insurance company

2. The number identifying each policeman at the scene of accident,
as shown on police badge on his cap or jacket

3. Time and place that accident occurrad plus weather and road
conditions

4. Name and addresses of any witnesses or the license numbers
of cars nearby

ordinarily no question of .negligence or contributqu\Pegliéence.

\Tﬁ\\\J
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IV.  Motor Vehicle Accident Indemnification Corporation o $
’ * A. The M.V.A.I.C. was desigpned to protect vidtims of acgidents caused Y

by the following: L
1. Out-p¥-gtate nmninsured motor vehicles

2. Hit.and run motor vehicles

3. Uninstired motor vehicles registered in New York
‘4, Stolen motor vehicles
S
6

. Motor vehicles operated without permission of the owner
. Insured motor vehicles where the insurer disclaims liability
or denies coverage
7. Unregistered motor vehicles
\\\\>\:\\\‘ B. The M.V.A.I.C. Law has certain’time limitations which must be met
~Z. if a party is to be recompensed for his injury. (See Ins. L. §
. BOD_et. seq.) ' ‘

v. Reporting an Accident

A. The driver is requibed to notify the Motor Vehicle Buredu within fj
N ;10 days when there is personal injury or when property damage is ‘ g
over $150. ’ . -

1. The report form may be obtained from the commissioper of Motor
Vehicles. The report becomes a publie record and can be
obtained by anyone for a small fee. -

2.  Hearings may be ordered by the Commissioner to determine respon-
sibility if facts warrant suspension or revocation of driver's
license. e

B. The insurance company should be notified as soon as possible.

1. Companies require immediate written notice containing information
listed in III.C. and a brief, concise description of how
the accident happened.

2. Autc insurance coverage includes:

a. Bodily injury liability — The company's maximum liability
' for injury to one person as the result of anry one occurrence
is limited to the amount stated in the policy. The limit
of “the company's liability for two or more injured persons
as the result of any one occurrence is also stated in the
policy. ’
* b. Property damage liability — The limit of the company's
liability for damage to or-destruction of property of
one or more persons, as the result of any one occurrence
is stated in the poli~v. . .
c. Collision — This covers c-mage to the insured's automobile
™ “ from contact with another vehicle or object such as:a
building or livestock.

22
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d. Comprehen51ve - Thls covers damage to 3&5 insured's L

automobile from-causes other than collision. Falling

o objects, fire, theft, and broken glass ave examples. .
VI. Acc1dents on a Public Street - . - -
. A. The ownér of a street must malntaln it in a reasonably safe condltlon.
g A municipality is subject to the same géheral rules of negllgence

as a private’ owner. . N

.
i

P. Duty of mun1c1pality to keep streets and roads repaired
a.. Ordinance assessing owner of abutting property for cost of ? .
repair does not’ create liability.
b. Owners of propeérty ad301ning the street gre liable only for
an affirmative act in destroylng, defacing, or obstructlng
S : . the, walk or roadway

et A b

- .
t -
2. Spec1al use may credte 11ab111ty for property owner: drains,
curb cuts, driveways, cellar vaults, cellar doors, stoops,

encroachments, overhangs. -

e F po

v

B. The same general rules apply to snow and ice cases.

1. Time element is vitally 1mportant.
2. Responsibility, if any, is upon munlglpallty
3. Duty cannot be shifted to abutting owner by mun1c1pa11ty -
4. "Cleaning" statutes do not create liability for property owner '
unless he creates the hazard.
p C C. Noticz of any defective condition must have been made known to
) municipality. And the municipality must have had an opporturity
to repair the defective condition. Otherwise the municipality cannot
be held liable.

1. Actual notice

a. Prior statement to municipality

5. Inspection reports, police, fire, department of public
works

¢. Official communications of notlces to repair or notices of
violation on record

d. Prior accident reports or claims

2. Constructive notice

a. Passage of sufficient time to charge reasonable prudent
person with knowledge

b. Use of walk or roadway by municipal employees — police
on beat, sanitaiion employees, etc.

‘c. Prior accidents or claims

23 )
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D. Notice of claim against a-municipality must be ‘made within a specific
time. .o . o

VII. Accidents in Buildings

A.

B.

¥

1. General Munjicipal Law & 50

W L 4

a. The written claim should include the following:

(1) Location - .
(2) Negligénce claimed

. (3) Description of accident o :
(4) Injuries
(5) Damages

- - . o3 ..
b. A written claim is subject to regulations:

(1) Filed within 90 days
(2). Verified -

2:; Exculpatory statutes

a. Ordinances require prior written notice as prerequisite to E
claim if defect is on walk, road, bridge, etc. — unless - e =
act is committed by municipality itself. ”

b. Validity of such an ordinance is still questionable, although
“its use is becoming prevalent in New York State.

3. Contribut;ry negligence
a. Right to assume free and unobstructed way '
b. Duty ‘to observe condition
c. Latent defects . -
d. Traps and snares

e. No "four-inch" rule; negligence is not a matter of inches, .
but a breach of a duty which- wrongdoer owes to plaintiff.

£. Momentary distraction. (Inattention is not contributory
negligence.)

The owner is not insurer of patron's safety.

The owner has a duty of reasonable care only and there is a
distinguishable duty owed to certain other people.

1. Invitee or guest

3
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Licensee ) .

Trespasser . . o

C. Reasonable care is based on foresight, not hindsight.' B

1.

Entranceways

The'§tandard of care is determined by the times and the area.

The mere fact-that an accident occurs on 1nsured' premlses does
not create a cause of actlon.

owner of a premlses xé not requlred to do certain chings.

. e ’
"a. No duty to use rubber mats

b. No duty to use antl-sllpplng compounds
c. Reasonable time after cessatlon\of storm allowed to remove
snow, ice, or water ) ?

d. Terazzo floors not negligence per se even though they are
- sllppery when wet -

Floors ‘ ’
-

a. Wax — must show excessive amount or improper application

b. Dirt — must show accumulation and lapse of sufficient tlme
to charge defendant with notlce -

c. - Obstructions — must show whether obvious
d. Floor coverings — must show whether torn, worn, or raised
Stairways

a. Construction defects — building codes, building customs,
handrails, risers

b. Coverings — nosings, stair pads
Lights
a. Specific statutes — multiple dwelling laws, etc.

b.' Maintenance — common law vs. statute

Products Liability

A. Express warranties

25 ,
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‘B. Implied warranties

\

A

-

1. Merchantability means that the product has a warranty (UCC 2731?).
\ @ Fits the ordinary ﬁuipoéés for which‘such goods are used
"% b. Conforms to any promises or aéfﬁrmations of fact made on the
K container or label . L . o
! .o o i - .
2% Lidbility is imposéd upon the.seller who is a'mepchént. Isolated
. sale of particular product does .not make party a "merchant."
- 3, Agriculture and Markets Acts ) l' o |
a. Do not prohibit adulteration of food, such as diluting milk
with water
b. Do not create a statutory cause of action .
Negligeénce .
1. Improper manufacture
a:’ Use of deleterious substances
b. Negligent methods .
(1) No safeguards
T (2) No inspection X .
(3) Unsanitary conditions . :
(4) Use of defective machinery
+ (5) Improper storage of supplies
(6) Use of irritating substances -
(7) Use of flammable materials
[ 4
2. Improper handling .
a. Exposure to risk, contamination
b. Improper storage .
c. Improper refrigeration or transportation
3. Inﬁcrently dangerous object which becomes inherently dangerous
if improperly prepared — doctrine of Mac Pherson vs. Buick
Injuries

Causal relation — must prove cause and effect, that the specific
contaminated food caused the illngs or the defective merchandise
caused the damage or injury.

rd
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——5§6cai—government in New York State is provided ;ithrough counties, towns, . ... __
cities, villages, and schoo ,\fire and other districts. N .

Counties oL . . ?\ ) . SRR S S e

Geographlcally, the State is dJVldg;\}ntO 62 countles, f1ve of which are” . - - »
wholly contained in, , and “substartially merged governmentally with, the . e
City of New York. R e\\\ ’ . R
Until recently the chef 5T so-called "ypstate! counties were governed ' e

by boards of supervisors consisting of the supervisors of each town and

supervisors elécted- in cities. 1In 1965, the New York State Court of

Appeals held that the "one-man, one-vote" decision of the U.S. Supreme

Court applied to local governments. Since that time, most counties

. have reorganized their legislative bodles, either by adoptlng weighted
voting, in -the existing board of supervisors or by establlshlng a new

¥ .countyt legislature, thé members of which are elected from districts. >

Y Reappor;}dﬁment of local legislative bodies (including those of _counties) E:

g is authgrized by Chapter 834 of the Laws of 1969. . S

fo

Counties in New York State are also authorized to adopt charters which
. may. provide for reorganization of'county government, for a county
executive or manager and, under certain conditions, for transfer of
functions from other municipalities. See page 33 for additional .
inform:;ﬂon. Twelve counties have established the position of executive

- or manager through adoption of a county charter. ~Two other counties
have a opted charters without provision for an’executive; however, a

board of supervisors may grant to its chairman administrative respon- . . . o

sibility to oversee the functlonlng of the various county agencies and T

offlces N
A

Upstate counties provide many local services including highways and
. bridges, health, welfare, mental health, refuse disposal, parks, . . \
- community colleges, libraries, airports, eivil defense, courts, law
+enforcement, jails and (through improvement districts) water, refuse
disposal, sewage disposal,and drainage.
* -

The area of each upstate county is subdivided and each part thereof
is included in either a town or a city. There are 931 towns and 62
cities in the State.

1. Towns

Towns are governed by town boards, each of which consists of the town
supervisor and other elective members. While towns do not have
executives or managers, the supervisor may be empowered by Fhe town
board tg oversee the functionipg of town officers and agencies.

Certain basic godernmental services are provided by towns. These
_include highways and bridges, health and welfare services where not
provided by the county, recreation, police administration of justice,
zoning, planning, regulation of building construction, licensing of
trades and occupations, and vital statistics registration.
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In.addition, special services are provided in designated areas in towns
~ - : - through establishment of fire -districts and town improvement districts.-
These districts provide specific services, flnancéakby taxes or benefit’
assessments’ levied against the affected areas. These services include
. - fire protectlon, water:, sewers and sewage disposal, dralnage, parks,
"‘““'*“;-‘f-nwpubllcﬂparklng, street lighting, refuse and garbage dlsposal, public

i dacks,..and.‘beach erosien-control.- For sdditional information, see .
paragraphs on flre dlStPlCtS and spec1aI"dlstpacts_Qg;gy.

PR T —e

' I1I. Spbqrban Towns

The Suburban Town Law’ provides additional powers of self government
v . - and administration on an optional basis to towns throughout the State
having a populatlon of. 25,000 or more and these having a population of
o . at least 7,500 located not more than 15 miles from a city having a
: -population of at least 100,000; provided, however; that the populatlon
of such town increased at least 65 percent between. 19.J and 1960 or
40.percent betwegn 1950 and 1960. The town boards of suburban towns
have more powers#than those of other towns; their supervisors havé more
respon51b}llt1es. »Special improvements may be provided on the’basis
, " of special aseessmént areas or as townwide improvements without the
nece551ty of establishing 1mprovement districts. . .

Twenty-six towns adopted the Suburban Town Law.duiing 1964 ahd'lgss,
4 the first 2 years in which the law was effectivc. Another 25 have.become
. suburban towns as of January 1, 1973,for a total of 5l. )

s . . Y -

, o
Iv. Cities

Cities are spec1ally incorporated by the Leglslature ‘to provide .
. governmental services to their people. . ¢: .

All cities have elective legislative bodies, but the pattern varies as
to the type of executive or ,manager — strong mayor-council, weak mayor-
council, commission, and counc1l—manager forms are used WIth local
variations. . . . « .
N " A. Weak mayor-council. Few cities now have this form of government. -

" Its chief characteristic is that yirtually all power is lodged .

in the council, with the mayor very little more than a ceremonial . |

: - ; * figure. Not many cities fin' it possible to deal with contemporary
-\\\ " problems through a form of commlttee, whlch is what the weak mayor-
\<\ . council system approximates. .

B. Strong mayor-council. Under a strong mayor-council s:stem. a council
\\\ has legislative powers, but the mayor may veto proposed ordinances
and local laws .and is likely to have fairly extensive appointive
powers. He may exercise strong influence through the budget
and has authority to oversee the administration of city government.
\TQif is the most common form in New York.

28 :
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C. Commission Form. Only a few New York cities retain the commission

. form. Thé voters choose commissioners who both compose a council
and head departments of administration.. The commissiop thus is both
a legislative body and an executive "committee:" Ordlnarlly, ther
is no "mayor," except_as one of ‘the- commissioners may exercise - /f
certain ceremonlal duties. - : 3

/ - ‘ . . . 7 ——.
<

4 . D 'Coun01lrmanager: Nineteen of the State's 62 cities operate under

' the council-managen'form.. The council is the policy-making body,

and hires a professional manager to run the city. Theé mayor usually

is a ceremonial figure, and often is .a member of the council chosen

‘—-‘\§~\\“~“\?y it as its pre51d1ng officer. Rochester is the. larges city with
‘council-manager system. Watervliet calls its hanager a "General .

. Manager,"-and Batavia has an "Adm1n=strator."
T . .
. — ] -

The costs of most city services\are~paggxfrom general revenues. Only
-certain types of publlc 1mprovements are asseSSed agalnst propertles
1n beneflted areas.’ - . N - '

Services provided by. cities generally include streets and street

llghtlnga courts; police and firé protection; water; sewers and sewage

disposal; refuse and garbage disposal; markets; parks and recreation %

areas; hospitals; public parking; jails; plannlng and zoning; regulatlon

of bulldlng construction; licensingtof trades and occupations, inspection

services and mental health, civil defense, alrports dnd libraries where
_ not provided by the county.

o e

v. , ;Villages

Villages are incorporated by local action taken pursuant to general

law. There are 556 villages, several of which continue to operate under

special charters granted by the Legislature prior tc 1875. Each is

governed by an elective board of trustees, headed by a mayor. While

.town government does not extend into cities, the area which a village

covers continues as a portion of the town. Most villages were created

to provide services in town areas prior to the time when the establishment

of town improvement districts was authorized. Villages provide services

such as streets and street lighting; water; sewers and sewage disposal;

police and fire protection; markets; parks and recreation areas; garbage

and_refuse dlsposal' courts; health where not provided by the county;

plannlng and zoning; regulatlon of bulldlng construction; licensing -
. of trades and occupatlons.

- VI. 'School Districts .

Just as'the entird area of the State is divided into counties and just

R as counties are divided into towns and cities, so the entire area of 7
the State is covered by school districts, the boundaries of which /
frequently do not coincide with town, city or village boundary lines.//

/

School districts are governed by elective trustees or boards of education,
except that in some cities the members of school boards are appointed.
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. $iscally- 1ndependent of the cities, towns,or villages in the areas
.of which they function. There are about 759 operating school districts
.in the State. : i . . x

'.thelr behalf, fire districts are treated as local governments within

" protection” districts, and a word of distinction is in order. The

 Fire districts share one important characteristic with school distric

. across. county llnes. They may not, however, exist within cities.

.- Special dlstrlcts are administrative units, usually of a cdunty or tewn,

- They are established for the purpose of providing specaflc improvemepts

"and have no 1ndependent authority to contract debt or requlre the levy

* - - + . - . - s
. - - . . A ‘

. . . M

As separata political subdlvisioné, school districts generally.provide'
elementary and high school ‘education. Except in the five .largest
cities (New York, Buffalo, Rochester, Syracuse, and Yonkers),they are .

&

Fire Districts

The flre district in New York is in a sense a "special" kind of special.
district. Although fire districts are created under the’ Town Law as
are.most other types of service districts, they have the legal status
of "district corporatlons," which most districts do not have. Because
of this status, which derives-from the fact that they may contract debt
and -require the municipalities within which they exist to levy taxes on

the scope of this brief reV1ew. There are 820 such districts in New
York State. , i - Co

. - ‘ -t
1} - .

It is easy to confuse fire distriéts with "fipre alarm". and "Fire

latter two types of districts are administrative units of-town government,

of taxes. Fire protection and fire alarm districtg exist prxmarlly to
contract with a municipdlity or fire district for the services indicated.

they are'not confined within the boundaries of any one municipality.
Firé districts may cross town ard_village line$ and may even extend

-

Spec1al Districts -

and are not considered true units of local government,in New York State.

or performing specific services W1thout general governmental powers.
Special districts are) normally established to provide such services
as water supply, sewage disposal, street 1ljghting.and thé like. Thgy
enable municipalities to prov1de residents and property owners within
a spetific area with services and to levy taxes and assessments. for
capital 1mprovements maintenance and operation,.on those who recejve
directly the benefits of such.services, without.imposing financial
obligations upon taxpayers outside the area served There are 5,947
Spec1al districts 'in the State.

There are 3 few remalnlng spe01al districts which are administered by
independent boards of commissioners, rather than by towr officials.

Since 1932, the creation of special districts with independent boards has
been ﬁorbldden. Most of the few which remaln ‘are on Long Island.

-~ . R -
- . r

< -




Session § .

.
~

County serV1ce districts are used increasingly 'in ‘the State for water .
-and sewer purposes and -are worthy of special note here. Under the .
County Law, any combination of towns, villages,. and cities within : .

' thelsame county may seek the formation of a county dlstrlct to prov1de
water,* sewer,- drainage and refuse disposal services. The ounty
dlStPlCt offere a device by which ,a service area can be broadened .
beyond town boundaries.

r .

IX. i Publlc Author1ties~
. ) ;. .
Another ‘device which is used in some areas of the State to prov1de
jservicks of a local government character is the public autherity.

These authorities are created by the Leglslature for specific purposgs,
such as the provision of water, sewage service, housing, industrial
development, parking facilities, alrports,nand the llke, and are T
classified as public benefit corporations. The service area of a public
authority may extend into more than one county. Mo&t . numerous public
authorities now_are housing authorities. : ) T

.
L4

“ Home Rule R L . s

-

A Home Rule.Amendment to the State Constitution and implementing
legislation (Municipal Home Rule Law and Municipal Annexation Law)
became effective January 1, 1964. In addition, a Statute. of Local
. Governments became effectlve in 1965. . -

The 1963 Home Rule Amendment to the Constitution contains a blll of

_ rights for local governments, expands home rule and local law powers
-of all counties, cities, and villages of the first class and extends
stuch powers t6 tovns and to all other villages. The amendment provides
for. a Statute--of Local Governments to be a repository of selected,
31gn1flcant powers JF local governments which may be added to from time '
to tlme by statutory enactment. The Statute is a unique type of law .
in that powers it insures may Be withdrawn or restricted only by
enactment of a law in 2 succeedlng calendar years.

The bill of rights in the Homk Rule Amendment‘guarantees every local |,

governmént the power to have an elective legislative body, the.power

to-elect or appoint its own officers, the power to enter into ‘cooperative

arrangements with other governments and apportlon the costs thereof,

the power of eminent domain-and excess condemnation, the power to make.

apportlon costs of services on areas within the lotal government and

in the -case ,of counties out$ide the 'City of New York, the power to adopt
. charters locally. It also provides for a new uniform local procedure

for handling annexations of territory fiom one local government to

another.

~ - R

Constitutional Home Rule has two aspects — (1) local legislative power’
and (2) freedom from special laws enacted by the Legislature, except |
where thése aré enacted on request of the county, city, town or v;llage‘
or on message of necessity from the Governor and except where the

subject of such a special law is a "matter of State concern." The

"
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. 'Leglslature, nevertheless, has power, W1thout any home rule request op
«* - » . message from the Governor, to enact-general laws affectlng counties,
: cities, towns, or v1llages. ?

e .'f Under local legislative powera, upstate counties and cities, towns, and
villages may adopt local laws concerning matters ‘of local concern
falllng W1th1n the purview of constltutlonal and statutory grants of

R v to them of many prov151ons of the Village Law. re a local law is
. within the scope of the home rule grant, it has a\legal status equlvalent
to a statute enacted by the Legxslature. \ . .

s - XTI Municipal Cooperation ' ' ‘ ’ ; .
» .a . - ~ Q . . 1 4 .‘
. « Laws ﬁave been enacted from ‘time to time authorizing mun1c1pa11t1es of :
SRS © tHe State of New York to perform their functions or render their’ . i
i, ) 1+ services in cooperation 'with other mun1c1pa11t1es. TheSe laws, ‘as a e ke
: rule, rélated *to spec1f1c functions or services and provide for . FUCTY B\

partnershlp type of performance, as well as arrangements‘yhereby e
one mun1c1pa11ty may undertake to perform or render the service for -
Sanother for an agreed payment. . . - -

At !the general election in November 1959, the voters' approved a State

constjtutional amendment whlch empowered the. Leglslature to authorlze e
‘ . municipalities, school districts and other districts to provide and s, N
. L - finance jointly any service which each can provide separately. Similar '.. )
3 o ! constifutional amendments had previpusly been adopted with respect e
- only to water, ' sewers, and drainage.' e ) o

L)
A ] . ¥ . ?
-

Pdrsuant:to these ¢onstituticnal authoriz tions, extensive implementing .
. legislation has been enacted. Article 5-% of the Géneral Municipal : -
. , w, as added by Laws. of 1960, Chapter 102, and as amended ther;after, o -
. . --authorxzes tWwo or more mun1c1pa11t1es, 1mprovement districts or fire. . i
districts to enter 1nto contracts to perform their respective ‘functions,
-, powers or duties on an 'individual, cooperative, jolnt or contraet basis, © -
provided the agreement is approved as to each participating munigipality
or district by a majority vote of the votipg strength of its governing e .
* body:; If the separate performance of the functign, powen,a’ duty by : .
a participant .is subject to referendum, public hearing, or consent of R
’ another governmental agency , its power to participate in ah agreement '
. under Article 5-G, is 51m11ar1v condltloned Tl

.
. : - * *

‘0.

4 -~ The power granted by this law is additional to, and not in gubstitution A
; _.for or in limitation of, any other legal authorization for the performance .
Y . by the participants of their functions, powers or duties on a cooperative,
M joint, or contpact basis. . .
, . ) . - . ' . ./
XII.,  County Charters <f :

' ¢ : (J .
The organization and administration of governmernt,in most counties of

PYA FuiiText provided by ERIC
e z
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’ . e ‘ .
the State are prescribed generally by the County Law and various special
" laws enacted uion local request. In 1935, however, the State Constitutior
_ was amended to authorize fhp Legislature to emact "alternative" forms
L of gounty government with the power to transfer functions of local
. . poljtical subdivision to the county on referendum. Alternative forms of
counlty government were provided by legislative enactment of special )
_charters for Nassau County (L. 1936, ch. 879), Westchester County

, %’h. 617), and Suffolk County (L. 1959, ch. 278). - s

°

Y-
At,thé‘vaember 1958 general election, the people approved an extensive
amendment of the Constitution relating to county government. A
significant provision in thi$ amendment required the Legislature, on or
- before nJuly 1, 1959, to confer by general law on all counties outside the
y T . City of New York powesr to prepare, adopt and amend their own charters, . °
. " subject to such limitdtions .... as the legislature may bv, general
"~ * law from time to time impose." Pursuant to this constitutional directive,
. the County Charter Law was enacted (County Law,-Art. 6-A, as added hy
Laws of 1959, ch. 569). ~ '
The comstitutional provisiong relating to powers of counties to provide
alternative forms of government for themselves were continued in the
~ . new constitutional Home Rule Amendment which took effect January 1, 1964,
* and the County Charter Law was continued in the new Municipal Home Rule
Law which also .took effect on that *date." ’ ’
- Y
Under these congtitutional and statutory authorizations,.counties
autside the City of New York have broad powers to draft and adopt their
own charters by action of their legislative bodies subject to approval
. - of the voters at a ge:tral election. To become effective, a county

© +« " charter must be approvkd by the voters of the cities in the: county
considered as one uniy and also by the voters outwide the cities considered
as one unit. A proposed transfer of powers from.villages or a class of
" villages must be approved by the voters in the affected villages,
vy " econsidered as on€ unit. Thus far, 14 counties have adopted their own
' charters pursuant to this law and others are studying proposals for like
adoption. ; '

r

. CRIMINAL LAW ~ Session 6
I. Crimes and Oyéer Offenses -
{ .
All conduct/for which a penal sanction (either imprisonment or a fine) ?
may be impgsed is now defined as an "offense." Offenses fall into two

. broad categories: crimes and noncriminal offenses,
i

A. Crimggz acts or omissions which are of a more serious nature than
noncriminal offenses. Depending on the length of the sentence of
imprisonment that may be imposed for their commission, crimes are

M digﬁdéd into two categories: felonies and misdemeanors.

.
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1. Felbny — an offense fqr which imprisonment for more than 1 year
may be imposed. /'
I
a. The gravest crlmes are felonles. *
b. Felonies are divided into five categories, from class A to
class E, depenhlng upon the length of the sentence of
inprisonment that may be imposed. ’

Misdemeanor — an offense (other than a trafflc infraction) for
which 1mpr1sonment for more than 15 days but not more than 1
year may be 1mp9s¢d
I ! .
a. There are three categories of misdemeanors, class A, class
B and unclassified.
b. pust as in the case of a felony, conviction for a misdemeanor ¢
gives the perpetrator & criminal record.

B. Noncriminal or petty offenses /

1. Violation — an offense (other than a traffic infraction) fo
which imprisonment of no more than 15 days may be imposed.

2. Traffic infraction — an offense entailing the violation of a
law or other regulation regulating traffic -other than acts
declared to be felonies or misdemeanors. ’

II. Sanctions
A. Sentences of imprisonment

» 1, Felonies are generally punishable by indeterminate sentences of
imprisonment, that is, periods of imprisonment that have both
maximum terms for which they may last as well as minimum
periods that must be served before parole can be granted.

Class A felonies have life imprisonment as their maximum
terms, with a minimum of 15 to 24 yeaps.

A life term may also be imposed upon a third felony
conviction.

The minimum period of an indeterminate prison sentence|
(other than for a class A felonj) is one-third of 1t%
maximum term.

In the case of class D and E felonies the court has dlscretlon
to impose a definite term of imprisonment of up to 1\
year or it may *mpo»e an indeterminate term with a
maximum of 7 years in a class D felony or of 4 years in
a class E felony.

Imprisonment for an indeterminate term causes forfeiture.
of any publlc office and suspension of the civil rights,
authority or powers of or held by the person sentenced.

& person imprisoned for life is deemed to be civilly dead—
hence his spouse may remarry without a divgrce.
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sdemeanors are punishable by definite sentences of imprisonment
for not less than 15 days, nor more than 1 year in the case of
class A misdemeanors or 3 months in the case of class B
misdemeanors. In the cdse of unclassified misdemeancrs, the
term is as spec1f1ed in the law or ordinance defining the
crime:

3. Violations may be punished by definite sentences of no more

'18 months of the prior offense.

than 15 days, and in some case (outside the Penal Law) no
imprisonment but only a fine may be imposed.

4. Traffic infractions are punishable according to a separate

scheme set forth in the Vehicle and Traffic Law. Both fine
and imprisonment are providéd for. In the case »f ordinary
traffic infractions other than speeding, ‘a first offense is
punishable by a maximum imprisonment of 15 days, a second
offense by 45 days, and a third or subsequent offense by
90 days. Second and third offenses must take place within
In the case of speading
infractions, the maximum imprisonment terms are double those
for ordinary infraction.

5. Place of imprisonment

d.

b.

C.

Persons sentenced to indeterminate terms of imprisonment are
committed to the custody of the State Department of
Correction. Unless sent to State preformatories ‘because
‘of their youth, they will be incarcerated in State prisocns.

Persons sentenced to definite terms of imprisonment (i.e.,

1 year or less) are committed to county or regional
institutions: county jails.

"Young adults (aged 16 - 21) may receive a sentence to a
State reformatory, or in some cases (as is true in the
City of New York) to a local reformatory. The maximum
period of the sentence to a State reformatory is U4 years,
and to a local reformatory, 3 years. Reformatory sentences
may be imposed in the cases of both felony (other than
class A) and.serious misdemeanor convictions.

6. Intermittent sentende — a sentence of imprisonment to be served

4 d.

on days or parts of\days as specified by the court. Permits
the convict to serve‘on weekends, evenings, etc., and thus to
keep his job or remain with his family.:

It may be imposed in case of a class D or class E felony,
or any.non-felonious offense, such as misdemeanors or
traffic infractions.

The sentence may be revoked because of the conv1ct s mis-
conduct, after a hearing.

It may provide for a maximum of 15 days continuous confinement
at its inception.

It must specify exactly when convict is to be imprisoned.

The term of the sentence may be for any term that could be
imposed as a definite sentence, but must be calculated on
the basis of its overall duration and not on the time
spent in confinement.

T35 AL
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Probation, conditional discharge, and unconditional discharge

1. Probation. The criminal offender remains in the community
under the supervision of a probation officer during-the-
period of probation, and in the custody of the court. .

a. Court must specify the conditions that the criminal offender
¢ must comply with during the period of probation, and during
that period the court may modify or enlarge the condition.
b. Periods of probation are set by statutey and run from 5
years in the case of a felony (probation not permitzed for
class -A felonies) down to 1 year for a clas 1sdemeanor.
Probation may be terminated earlier b e court, and it

may be revoked.and the offender imprisoned if the conditions

of the probation are breached.

2. Conditional dlscharge. The offender is released and is not .under
the supervision of a probation officer, but is subject, during
the term of the discharge, to the conditions imposed by the
court, which can bermodified.

a. There no longer are "suspended sentences."

b. As in the case of probation, conditional discharge is a
sentence having a time period, and if the conditions of
the conditional discharge are breached (as, for example, by
commission of another offense) the sentence may be revoked
and the offender 1mprlsoned Y

c. It is not available in the case of class A or class B
felonies, or felonies involving dangerous drug offenses.

d. The period of the sentence is 3 years for a felony and 1
year for a misdemeanor or violation, but may be earlier
terminated by the court.

3. Uncgﬁditional discharge. It can be imposed in any case where
a conditional discharge could have beea imposed. It is a final
judgment of conviction, and hence gives rise to a criminal
record, but having no term, cannot be revoked or modified.

Parol

1. .Indeterminate term prisoners become eligible for parole; i.e.,
copditional release under supervision, which may be granted
as @ matter of  discretion by the Parole Board after the
minigum perlod of the prisoner's sentence has been served.

2. Prisoneps serving definite sentences may also be condltﬂonale
released at the discretion of the Parole Board after serving
a specified minimum period of imprisonment.

Fines
1. Misdemeanors and violations—fines whose maximum amounts are set

forth by statute may be imposed on persons convicted. Such
fines .may be imposed in addition to whatever imprisonment is

36
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M specified for the particular offense, but the punishment may
be by fine alone.
: 2. TFelonies — a fine may only be 1mpo<ed where the felon galned
money or property through commission of the crime, and in

such case, the fine may be fixed in an amount not to exceed //'
double the amount of such gain.

) a. A similar fine may be imposed in the case of misdemeannrs
. ) and violations. ,
' b. A fine may not be imposed with respect to a class A ‘feiony
or as the sole sanction for a class B felony or a
narcotics felony. .
1
3. Fines may also be imposed in conjunctien with sentences of
conditional dlscharge or probation.

IIZ. The Criminal Process

A criminal action is commenced by the filing of an accusatory instrument
against a defendant is a criminal court. Thereafter the defendant must

. appear before the court at a hearing known as an arraignment at which
the charges are made known to the defendant. The next step, if the charges
are not dlsmlssed, is for the defendant to enter a plea of guilty or not
guilty, and-in the latter*case a trial follows wh;ch ends in a verdict
that determinés whether oy, not.he is guilty.

1‘\"\

A. Accusatory instruments

o

1. A criminal actlor is commenced in local: crlmlnal courts
_(districty-city, town and v1llage courts, the New York City
— - " criminal court, and‘a Supreme Coupt justice,or a county court
judge sitting as a local criminafpcourt) by the filing of a
written, verified accusation by an individual charging the
defendant with the commission of an offense. Depending on who
makes it_out, and the nature of the offense involved, the .
accusa?6;?jinstrument may be an information, a simplified \
information, a prosecutor's information, a misdemeanor
complaint, or a felony complaint.

2. A criminal action is commenced in the county court or the supreme
court (collectively referred to as "Superior Courts" in the
terminology of the Criminal Procedure Law) only upon an
indictment, which is a written accusation by a grand jury
charging the defendant with the commission of a felony.

a. A felony can only be prosecuted on the basis of an indictment
filed by a grand jury that has heard and examined evidence
and concluded therefrom that the evidence-(1) spells out
a legally sufficient or prima facie case and (2) there is

\ reasonable cause to believe the defendant committed the
offense charged. ) /

37
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b b. On the otheér hand, the prosecution of a misdemeanor or petty

offens¢ in the lower criminal courts may proceed on the
basis of an ‘information (which must also establish a
prlma facie case). .
"c. Grand jioy
(1) a grand jury is empanelled by (and is a part of) a
superior court for the purpose of hearlng and examining
evidence concerning offenses and concernlng mis-
conduct, nonfeasance and neglect in public office.
. (2) It consist of 16 to 23 members. .
- (3) At least 16 members must be present for its proceedings
“ ‘ to be valid. )
(4) The finding of an indictment or any other affirmative
\ action requires concurrence of at least 12 members.
EN (5) The district attorney and the court are the advisors
' of the grand jury, and it may not receive adv1ce
b from any other source. ‘
! ‘ ) (6) Witnesses before it must give the grand jury any .
; ~ : evidence the grand jury requests. The witness who
- gives evidence receives immunity unless he either has
waived immunity or the evidence is not regponsive to
"the inquiry and is gratuitoasly given with knowledge
that is .not: responsive. R
(7)  When the grand jury determines °that -the evidence before
L it- establishes that a person committed an offense
I : less than a felony, it will dipect the district at-
’ torney to file a prosecutor's ¥nformation with a local
criminal court, so that the matter can be prosecuted.’
(?) Where there is “insufficient evidence to establish that
a person committed an offense or there is no reasonable
cause to believe the designated person committed the
offense, the grand jury must dismiss the charge.

T
e )

N 3. °Accusatory instruments constitute the basis on which a criminal
court may issue a summons or a warrant of arrest.

a. A local criminal court may issue a summons directing a ‘
defendant to appear before it at a specified time in
response to the charge of a specific offense, on the basis .
of various kinds of informations or a misdemeanor complaint.

b. A local criminal court may issue a warrant of arrest to
procure a defendant's appearance for arraignment upon an
accusatory instrument other than a.simplified information
(used only in cases of traffic infractions or violations
of Parks and Recreation Law and Navigation Law).

c. If the defendant has not previously been held by-a local
criminal court, a superior court must issue a warrant for
his arrest upon the filing of an indictment charging him
with a felony.

d. A defendant's. appearance in court may also be required by
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an appearance ticket, which is issued and served by a
police officer or other public servant under circumstances
authorizing arrést for ‘a misdemeanor or petty offense. A
~traffic ticket is an example.

B. Arrest — entails restraining a person or taking him into custody.

1. Arrest under a warrant of arrest

»a. The arrest is made by a police officer to whom the warrant
is addressed or by another police officer to whom it was
delegated.

- It may be executed on any day of the week at any hour of the
day or night.

Normally the officer fiust inform the defendant of the
issuance of the warrant and of the offense charged.

The officer may enter premises to effect an arrest if he
reasonably. believes the defendant to be present. He must
give notice of his authority prior to such entry, unless
he has reasonable cause to believe giving such notice will:

(1) Result in defendant escaplng or attemptlng to escape; or

(2) Bndanger the life or safety of the officer or another
person, or

(3) Result in the destruction, damaging,or secretlon of
material evidence.

Arrest without a warrant

a. May be made by a police officer where he has reasonable
cause to believe: )

(1) The person arrested committed an pf%ense in his
presence; or i

(2) The person arrested committed a crlme whether in his . -
presence or otherwise. ’

b. May be made by any person when*

(1) The person arrested has in fact committed a felony; or

(2) The person arrested committed an offense in his
presence. .

(3) When a private person makes an arrest he must normally

, advise the person arrested of the reason for the

arrest, and must, without unnecessary delay, deliver
or attempt to deliver the arrested person to an
appropriate police officer.

3. Use of force to effect an arrest or prevent escape from custody.
(In all cases where force or deadly force is used, the user
must reasonably believe such use of force to be necessary.)

Q ) 32{&;
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v

a. Peace officers (includes police officers)

(1) May use physical forge cu a person the officer
reasonably believés to have committed an offense
(2) May use d&&dly physical force (i.e., force capable
of causing death or serious physical injury) against
a person who the officer reasonably believes (a)
committed or attempted to commit (1) a felony
) involving the use or threatened use of physical force,
‘ or (2) kidpapping, arson, last degree escape, or first
degree burglary, or (b) is attempting to escape and
is armed with a firearm or deadly weapon.
(3) But a peace officer may not justify reckless.or criminally
negligent conduct on his part, such as shooting an
innocent bysta der if he shoqts into a crowd at a-

person escaplng . - . ...—-———"‘“"

" b. Prlvate _citizens— -"‘*1“;-. L }\‘x . ) ) .

et e

(1) Unless he knows drrest is not authorized, may use
physical force when directed to assist a peace officer,
and may use deadly physical force when a peace officer
so directs or authorizes unless he knows the peace
officer s not himself authorized to use déadly
physical force.

(2) When acting on his own account, may use physical force
on person who in fact committed an-.offense.

(3) May use deadly physical force to arrest a per'son who
has committed murder, first degree manslaughter,
pobbery, forcible rape, or forcible sodomy, and who
is in immediate—flight therefrom.

c. A peace officer and a private citizen alike may use deadly
physical force to defend himself or a third person from ,
what he reasonably believes to be the use or imminent use

, » of deadly physical force.

d. A person who possesces, controls o.' is privileged to be in

+ a dwelling or occ ‘ed building (inclvdWhg a peace officer
in the line of duty), who reasonably believes another is
committing or attempting to commit a burglary thereof,
may usé deadly physical force on the perpetrator when he
reasonably believes such to be ‘necessary to prevent or
terminate the burglary.

e. A person may use physical force other than deadly physical
force in defense of himself or another, or in defense of
premises, or in order to prevent larceny or criminal
mischief to property..

4. "Stop and Frisk." When a police officer reasonably suspects a
person is committing, has committed, or is about to commit a
felony or class A misdemeanor in.a public place, the officer
may :

VX ettt o
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a. Stop the person and demand his name: address, and an
explanation of his conduct; and

b. If the officer reasonably suspects he is in danger of phys-
ical injury he may frisk the person for a deadly weapon
or any instrument or substance readily capable of causing
serious physical injury.

c. Any weapon or other evidence found in a reasonable frisk
(as opposed to a search that goes beyond what would be

,///
C'.W .

e

»

Before a police officer cdn search premises, a vehicle or a person,

"except under special circumstances, he must obtain a search warrant.

1. A search warrant is issued by a local criminal couvrt upon a
written, verified application that there is reascnable cause
to believe property that has been stolen, unlawfully possessed,

. or used or possessed to commit or cohceal an offense, or that
constitutes evidence as to commissior of an offense, may be
found in or on a designated place, vehicle, or person.

2. . The search must be made between 6 a.m. and 9 p.m. of-any day
of the week unless the warrant authorizes search to be
conducted at any time of the day or night.

3. In executlng a search warrant, a police officer must normally
give notice to the person searched or the occupant of the
place or vehicle searched unless the warrant authorlzed entry
without notice ("no-knock").

© 4, Physical force may be used by the police officer, but he may
not use deadly phy81cal force except to defend himself or a
third person from what he reasonably believes to be deadly
physical force. ' .
5. Improperly seized evidence may not be admissible at a trial of
a defendant. .

D.- Arraignment

Arraignment is the occasion on which a defendant against whom an
accusatory instrument has been filed appears be fore the court which
acquires control over him.

1. Flngerprinting After arrest and usually before arraignment,
defendants charged with felonies or many kinds of misdemeanors
and some other offenses must be fingerprinted and may be

photographed.
2. After arrest, a defendant must be brought before the court
without unnecessary delay. -

3. Upon arraignment the defendant appears personally before the
court (except in certain less serious cases), and the court
must: . ‘

41
st

necessary to find a weapon) may properly be‘BifEﬂfi_ﬂ:d’#_”__’;_*__,.,
evidence. o

!
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c. Inform the defendant of the charge against him.
b. Advise him of his right to coungel (unless he has counsel)
‘ Defendant has the right:

N

(1) To an adjournment for the purpgse of obtaining counse¥I—
(2) To .commupicate, free of charge 'e%tef‘Sfﬂggﬁéphone

for the purpose of-obtaining couynsel and informing
_*,,_/a~frteh or relative of his havihg been charged with

* an offense y ) .
(3) To have counsel assighed by the court\if he is ~ - . )

financially unable to obtain the same (but not for

traffic infractions). \\

c. If defendant wants to proceed without counsel,
either permit him to do so, or require that he have
counsel (traffic infractions excepted). "If the
proceeds without counsel he does not waive the ri
counsel in future proceedings and the court must s
him.

or make other flnal d1$p0$1t10n 1mmed1ately, must:

(1) Release the defendant in his own recognizance,

(2) Fix bail,

.(3) 1In the case of a felony, commit the defendant to the
sheriff for his future appearance.

The court must order a narcotic addiction examination for any
defendant chdrged with a dangerous drug offense or who, !
charged with any felony or misdemeanor, indicates he is or'
appears to be a narcotics addict. \\\.

After _craignment and before the defendant enters a plea, the
indictment or other accusatory instrument may be dismissed
if it is defective, if defendant was earlier prosecuted for .

. the same offense (double jeopardy) oy for many other reasons.

a. If the motion to dismiss is granted, the' criminal proceeding
-ends . )

b. Except in the case of a felony, the court may also grant an
adjournment in contemplatlon of dismissal, under which
the defendant is released in his own recognizance but the *
People may recommence the proceeding within 6 months.

c. Adjournment in contemplation of dismissal in marijuana
misdeameamor cases — hore the court may adjourn the
case for up to 12 months and impose conditions on the
defendant, including placing him under supervision of
a oublic or private agency. An adjournment in contemplation
of dismissal occurs before there is a conviction, and
theref¢re there. is no criminal conviction as in the case
of a conditional or tindonditional discharge.

!

. -
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E. Plea '’

Only two pleas are provided for, guilty and not guilty. If the
defendant pleads not guilty, the action proceeds to trial.

\ -~

Trial . . ) ’ .

-

At a trial the People must prove the defendant s guilt beyond a
reasonable doubt.

]

4 . !
1. Jury trial. JDefendant has a right to trial by jury where he
is charged with a felony or other crime punishable by
imprisonment for more than 6 months. If the defendant waives
the right to a jury, the case is tried before a 81ng1e judge.

a.. A felony will be tried on an indictment in a superlor court
(county court or supreme court) before a jury of 12
: s persons.
. ' - b. A misdemeanor will be tried before a jury of six persons
\ in a local criminal court, except that in New York City
a defendant is entitled to a jury trial only if punishment
can be imprisonment for more than 6 months (i.e., a class
A misdemeanor). )
c. The jury must unanimously agree on the verdict.

- —~—

°

2. No unfavorable inference may be drawn from defendant's failure LT
. to testify in his' own behalf. ’
- %\.b 3. The defenddnt has the right to be present at his own trial. - )
. \
CRIMINAL LAW : Session 7 \
I. Juvenile and Youthful Offenders '
A. Juvenile delinquent ~ ’

. 1. A person under 16 years of age is not criminally respons1ble
for his conduct.
2. A person over 7 years of age and less than 16 years of age who
does an act which, if done by an adult, would constitute
a crime, is a juvenile delinquent. Proceedlngs to adjudicate
. ~a person as|EPjuven11e delinquent are held in a Family
. Court, not in the criminal courts.

a. The juvenile has the riéht to remain silent and the right to
counsel, and the court must so advise him and his parent.
Geperally, the juvenile is entitled to due process.
b. After a hearing, the court may either dismiss the matter or’
find the respondent to be a juvenile delinquent, in which
case it may: . b
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(1) Suspend judgment under speeifled conditions for no more o
v than 1 year (Whlch may be extended for an additional
, year) . ‘.

(2) Place the juvenile in his own home or in the custody
of a suitable’relative, private person, authorized . .
agency,or facility of the Division 'for Youth, for a ~
period of 18 months, which may ‘thereafter be extended

from year to year . y . ¢ .
(3) Put the juvenile on probatlon for up to 2 years, which - ’ s

may be.continued for an additional year ) -
(4) Commit the juvenile to any suitablé State institution _ 7.

Youthful offender’' — a determination that may be substituted for a -
criminal conviction when the defendant is between”l6~and 18 years

of age. Youthful offender adjudication is not a criminal conviction -

and does not dlsquallfy a person from holding public office or *
employhent, or reg§1v1ng any license: granted by publlc authority.

1. Not available in the case of a class A felony onolf the youth
. was previously conv1cted of a felony. L
2. A youth who has no previous criminal conv1ctlon or youthful . S
offender mdjudication, must, if tried for a misdemeanor, be
accorded youthful offender treatment if convicted, and recelve .
a sentence of no more than 6 months 1mprlsonment. .
3. Any other eligible youth, if convicted, may receive a youthfhl
offender sentence if the court so determines after a . *
presentence investigation, or may be‘sentenced as an adult.
A youthful offender who committed a felony could receive

an indefinite sentence to a reformatory having a maxlmum ‘ )
limit of 3 or 4 years. L ‘
Defining Some Criminal Acts . ° ' * T

-A.

D

Assault — Unlawfully -causing physical injury to another either
intentionally, recklessly, or through negligent handling of a
deadly weapon or dangerous insgtrument, or in connection with s > :
committing another felony. *

1. There are three degrees of assault — depending on the seriousness

of the injury inflicted and the culpability of the perpetrator.
2. st degree - class C felony °
2nd degree - class D felony . T
3rd degree - class A misdemeanor . C
3. Menancing — Intentlonally plac1ng or attemptlng to place
another in fear of imminent:serious physical injury (e.g.,

« pointing an unloaded gun at someone) is a plass B misdemeanor.

4., Reckless endangerment — Recklessly engaging in conduct’ that- -

creates a substantial risk of serious physical injury (2nd
degree — class A misdemearior), or a grdave risk of death
to another while evincing a depraved indifference to human
life (1st degreeL—class b- felony). SRR

!
i

—r ’ d
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"Homicide — Causing death of a person.or a more than 2u-week-old ‘
fetus. ! .

1. Crlmlnally negllgent homicide — causing death of another w1th
chiminal” negllgence-~class E felony.

- 2. Manslaughter 2nd; degree — recklessly causing death of another,

. or causing or aiding another to commit su1c1de—-class C felony.

3. Manslaughter Ist degree ~ kllllng a person-when intending to
.cause serious physical injury to him or another, intentionally
killing a person while under the influence of extreme -emotional,
disturbance, or killing the mother during an| illegal abortlon

" after her 2u4th week or pregnancy--class B felony.,

4, Murder — there are no separate degrees of murder — intentlonally
xilling a person, recklessly killing someonel; or killing
someone in the course of committing any of a number of .
specified felonles--class A felony.

5. Illegal abortlon ) o0 )

. o, L3 . ' L

Sex offenses — cover a broad range Of possible act1v1ty 1nvolv1ng

either forcible compulsion or acts with-a person who is under age,

- or incapable of consént by reascn of being physically helpless or

mentally incapacitated or defectlve. .
. . q

1. There are numerous offenses .ranging froém sexual misconduct
(which includes sexual intercourse with a female or deviate
sexual intercourse with another without consgpt or sexual
conduct with an animal or dead body), a clas A misdemeanor, |\
to first degree rape or sodomy, class B felonles which .
‘entail forcible compulsion or a victim who 1 phys1cally
helpless .or under 1l years old. i

2. A female under the age of 17 cannot consent. [For example, sex
between a 16 year ,0ld boy aﬁh 2 16-year-old [girl is sexual

- misconduct on the boy's Dart f the boy weje 21 it wpuld be
3rd degree rape, a'class E feléhy \

3., Sexual abuse, which entails any touching of the sexual or other
“intimate parts of a person for the purpose of gratlfﬂlng
sexual desire, has three degrees and ranges| from a class B
misdemeanor to a class D.felony depending on age, cojsent and.

compulsion.  _ — ; g
' | :

3 Burglary ahd cr1m1nal tresoass -and .trespass. ‘
l. Trespass — Occurs when a person know1ngly énters or remains
unlawfully on any premises, and is a viol tion.
2., Criminal trespass — The same offense, if committed on premises
that are fenced, or in_a building, is-3rd degree criminal
. trespass, a class.B misdemeanor. If the premises is a
dwelling, the offense becomes 2nd degree and is a class A
misdemeanor. If the trespasser in & building possesses
. or knows that another participant in the crime possesses an
'explos4ve, a deadly weapon or a firearm and ammunition for it, .
the crime is flxst degree criminal trespass, a class D felony

45

&
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3. Burglary —~&If in addltlon to a knowlng and unlawful (1.e.,
without permission) ‘entry, the premlses ccnstitute” a. bulldlng
and the 1ntruder enters- or remains with the intent to commit -
a crime), Lhe offénse, 'is burglary. There are threc degrees .
of burgiary, 'all of Wwhich are felonles. The h1gher degrees
turn upon -the facts that .the building was a dwelllng entered
at nighs or ‘that the burglar was armed or carrying explosives
or caused physical 1n]ury to someone or threatened use of a

. dangerous‘instrument. ., ) - a' e

. %,

Criminal mischief — Intentlonal damaging of anothér's property-when-

the perpetrator has no right to do so nor reason to belleve he has -

such a right. , ' . AU .

-~ -

1. There are'four degrees of the crime, ranging from a class A

* . misdemeanor to a class B felony, depending on the extent of
" the damage, or if explo51ves are used.

2. Reckless (as” opposed to intehtional ‘damage to pr0perty of another)

. is fourth.degree cr1m1nal nischi the amount of the daifiage
exceeds $250 ) ‘

,- .

Arson -—.Covers damaglng a hulldlng by fire or explosion!.

N . 4 - ¢

1. Fourth degree‘arson the lowest degree of arson, resplts from
reckless,, as ppposed to inténtional, conduct and is a class
E felony.- If ho.one but the defendant had an/;ntere£¢ in the
building, “there’ ﬁs no ‘crime. .,

2. Third’ degree arson, a class C felony, var1es from fourth degree
ansor’'in that the damage is intentionally caused. Again '
_if no one else had an interest in the buildieg, the 1ntent
to damage ,was For a lawful purpose and‘defendant had noé reason
to believe his -conduct would endanger the safety of anyone

..else~or damage ., anlother bulldlng, there is no crime.

. " Where- the fire ox exploslon is intentional, and another person-
not a partdcipant in the crime-is present in the bulldlng
and_the defendent ‘knows this or should know that it is a ~
veasonable’ pOSSLblllty, the crime is second degree arson and

.a class B'felony, if fire is the damaging instrumentalify,
,and 1st degrie.arson, a class A felony, if exploslves a-~ the
damaglng instrumentality.

.
. ."5

Larceny - Intentgonal taking of the property of.another.
1, Any stealing of property is petit larceny, a class A misdemeanor.
2. . It becomes grand larceny

a. 3rd degree (class.E fciony) when the.
2 (1) valde of the stolen goods exceeds “7%0
(2)° Stolen property is a public record, or the like ..
" (3)° Stolen property is secret scientific material

(4)~ Stolen property is & credit card

~
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(5) Stolen property, regardless of nature or value, is taken
. from the person of another or}
(6) Stolen property regardless of v lue, is obtained by
’ extortion.
(7) Stolen property consists of one|or more firearms,

rifles, or shotguns. l

The crime becomes second degree (class D felony) if the value
of the property exceeds $1,500.

_Where property is stolen by means of extortion entailing
fear of future (1) physical injury to anyone, (2) damage’

. to property, or (3) abuse of public office to adversely

affect someone, the crime becomes grand larceny first degree
\(a class c felony)

A

Robbery — Forcible stealing involving use or threatened use of
physical force upon a person.

!

i

|
The basic ¢rime descrlbed above is third degree robbery, a class

1.
D felony.

2. If the robber is aided by another person actually present
injures a nonparticipant or displays a firearm, the crime )
is aggravated to second degree, a class .C felony.

3.

If in the course of commission or flight, any partlcipaﬂt\igjthe
crime (a) seriously injures a nonparticipant, (b) is armed with a
deadly weapon, (c) uses or threatens immediate use of dangerous
instrument, or (d) displays a loaded firearm, the crime becomes
first degree robbery, a class B felony.

Unauthorized use of a vehicle — A class A misdemeanor which occurs
when someone, without consent of the owner, takes, operates, exercises
control over, rides in,or otherwisé uses the vehicle. There is a
presumption that anyone (including a rider) who does not have the
ownbrés consent knows that he does not have it. (There are also
other ®acts thateconstitute this crime.)

s -

Dangerous érug offenses

_In an effort to curb the unlawful sale and possession of drugs, the

" use of stolen prescription blanks to obtain drugs, and the defrauding
of physicians to obtain prescriptions,' New York State in September
of 1973 instituted new and stricter drug laws than had ever been in
effect previously in the State. $pecifically, the new drug laws .
are Public Health Law: Article 33; Mental Hygiene Law: Article 81;

and Penal Law: Article 220.
\\The following general cnanges were made in the laws:
The schedule of felonies and penalties has been increased

The penalties are more severe
The quantities of drugs established ‘for felony crimes are consider-

ably smaller ,

u7

.
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[ ]
[ ]
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i

¢ The penalties for second felony offenders are generally quite
- severe
¢ Plea bargaining has been limited

In addition, several new crimes related to conspiracy to commit an
‘A felony (B felony) bribery with respect to an A felony (B felony),
and uniawfully giving or receiving a reward (C felony) have been
added.

" Each crime and its penalty are determined by specific amounts for
each drug, as indicated on the schedule of offenses and penalties
under N.Y.S. Penal Law, Article 220 (pages 49-50). The schedule
was produced by the New York State Drug Abuse Control Commission
and deals with only those statutes or parts of statutes which
apply primarily or exclusively to the unlawful traffic in controlled
substances. It should be understood, of course, that the drug.
abuser is subject to the entire penal code to the same extent as
any other person.

-

‘

There are numerous other criminal offenses deflnéd in the Penal
Law. As there are no more "common law" crimesj to be criminal an
activity must be particularly proscribed by law.

Attempt to commit crime — Intentlonally engaging in conduct that
tends to effect the intended crime. An attempt to commit a crime

is usually punlshable by a sentence one notch below that provided for.
the completed crime. Thus, an attempted class B felony is punishable
as a class C felony, an attempted class E felony, as a class A
misdemeanor, and so forth.




o PENALTIES
. FOR THE ILLEGAL POSSESSION OR SALE OF DRUGS IN NEW YORK STATE

Unlawful Possession

Al FELONY

« Al FELONY

A-Il FELONY

8 FELONY

C FELONY

D FELONY

A MISDEMEANOR

20z or more
of » substance
containing a
n¥cotic drug.

1ozto202
of a substance

contaning.s

narcotic drug.

Any amount with
intent %o sell.

Second offender
of C felony other
than matijusna.

1/80zto102
of s substance
contsining 8

narcotic drug

Any amCunt.

625 mg or more.

Any amount with
intent to sell if
previous drug
otfense convittion;
25 mg with in-

tent to sell. ‘125 mg.

Second offender

of C telony other

than marijusna.

25 mg to 125 mg.

Any amount with
intent t sell.

Any amount.

Any amoun? with
intent o0 sl if

pravious diug offense

conviction; 1 g
‘with intent to seli;
5 gor more.

Second offender
of C felony other
than marijusna.

Any tmouns with
intant to0 sel;.

Any amount.

Any amount with
intent to se!l

if, previous drug
offer.s2 conviction;
1 mg with in-

tent to sell,

5 mg or mwre.

Second offender
of C felony other
than marijusna.

1mgto5mg.

-

'

Anv smourt w:th
intent to sell

Any amount.

Aruitoxt provided by Eic:

Any amount of »

Second offender

1/202t02 02

Any smount with

Any amount.

of C felony other
than marnijuana.

©f a substance intent to sell.
contsining meth-

amphetamine.

ce COn ']

O ] ic drug with
intent to seli if prevs-
ous drug of‘ense con-

viction; 1/8 o¢ or
more of a substance
Lontaining meth-
amphetamirne with
intent to sell.

Stimulants

Any amount with
intent to seli it

=con offender
of C felony other

previous drug offense  than marijuana.

convicticn; 1 g
wnth intent to seil:
£ 9 or more.

Any amount wnth
intent to wmil.

Any smount.

Second offender
of C felony other
than marijuana.

10 oz or more.

Any amount with
ntent to sell.

Any amount.

Second offendes
of C felony other
than marijusna.

2 1bs or more.

Any amount with
intent to sell.

Any amount.

Second oftender
of C felony other
than marijuana.

20z 0r more of 3
substance contain-

Any amount of 8 sub-

stance conteining 8

ing ] {4
preparation.

prepa
wath intent to seli;
1/2 oz or more

Any amount.

Any Othe
Cortrs'led
Substances

1 oz or more, or
100 cigarettes oc
more of a sub-
stance containing
marjuana.

Any smount of a sub-

stance contaning
matijusna with
intent to sell; 1/4 oz
or more, or 25

cigarettes or more of

3 substance contasn-
ing manjuana.

Any amount.

Any amount with
intent to seil.

Any amount.

A FELONY

A1) FELONY.

A1 FELONY

B FELONY

C FELONY

D FELONY -

A MISOEMEANOR

PENAL TIES:

15 yrs.-hfe
mandatory hfe
sentence, if
paroled, life
parole.

6 yrs.-life
mandatory hfe
sentence: if
paroled, life
parole.

\‘\‘;.h'e.man.
datacy hfe ©

sentence, of
paroled. hfe
parole.

1-25yrs.
mandatory
imprisonment.

1-15 yrs. man.
datory imprison-
ment except for
manjuana

1.7 yrs.

To 1 yr.

Plea bargaining |
within A.felony
class onty

Plea bargarmng
within A-felony
class only.

Pieabargaining -

Conspiracy to com-

within A-felony clags.  mitan A-felony. 15

only. Life probation
available under cer-
tain circumstances.

B-felony, bribery
antkbribe receiving
1 a drug case 13 3
8.felony.

Probation svailable Probetion

for first manjuana
violation; reward.
ingandreceving »
reward for officia!
rmusconductin a
drugcaseconbe
C-felony or
€.felony.

svailable,

P:obation
I/3ilable.




' Untawful Sale . .
Al FELONY  A-1l FELONY A-11l FELONY 8 FELONY C FELONY, O FELONY A MISDEMEANOR
Nercotic Drug 1 0z or more 1/8ozt0o10z  Anyamount.
of 3 subx of asubs
g9 contsining »
narcotic drug. narcotic Fug. ‘.
Hetlucinogens 125 mg or mora. 25 mg or mora, any Any smount wath  Any smount
amt. with previous drug previous D felony
offense conviction. sala conviction, ' t
Hellucino- 5 g or more. 1 g or more; any Any amount with  Any samount.
gonic Sub- amt. wth previous drug previous D felony  ~ ~..
stances offense conviction sale conviction
LSD 5 mg or mors. 1 mg; any amt. Any amount with  Any smount.
with previous drug previous D felony
offerss conviction. sale conviction.
Methamphe- - 1/22z0rmore  1/8 0z or more Of 3 Any amount with  Any amount.
tamine of 2 substence substence con- previous D felony
. ing meth-  tai th ssle conviction,
ph ph any smt.
with previous drug
offense conviction. A
Stimulants ' 5gor more. 1 gor mars; Any amount with  Any smount.
. any amt. with pre- previous D felony
vious drug offense sale COnNViction.
conviction.
Dengerous Second offender 100z or Any amount.
Deproments of C felony sale more. Any amt.
- of dengerous de- with previous O
Ppressant of ner- felony ssle .
- cotic preparation.  conviction.
Depressents . 21bs or more. Any amount.
. Any smt.with
R pravious D
- “ felony sales
conviction.
Nercotis Any smounttos  Any amount.
Preperstions person under 21,
second offender
of C falony ssle
of dengerous -
depresant or nar- -
cotic preparation.
Mernjusns Any smount.
Any Controlied Substances Any smount with  Any smount.
- previous D felony
sale conviction.
A-d FELONY Al FELONY A-tit FELONY 8 FELONY C FELONY O FELONY A MISDEMEANOR
PENALTIES: 15 yrs.-iife 6 yrs.-ife, men- 1 yr.-hife, man. 1-26 yrs. 1-15 yrs. men- 1.7 yrs. To 1 yr.
m.ndnoty Iife  detory Lfe detory life meandatory detory impnison-
HJ s f L0 imprisonment. ment except for
paroled, life peroled, peroled, life menisusng,
parole lite percle. perole.
OTHER Plea bergsining  Ples bergaining berg: 9 C y tocom Prob vt Probetion Probetion
R COMMENTS: within A-felony  within A-felony  within A-felony mit an A-felony, is  able for tirst avalsbie. available.
class only. class only, class only. Life » B-felony, bribery menjusne vio-
probstion sveilable  and bribe recetving  Lation; rewecding
under certain Cir- in 8 drug case is anct receving 3
cumstances. » B-felony. reward for officist
muconduct in 8
drug case can be 3
\ C-fatony or
E-telony.
OYHER CRIMINAL ACTS
Act Ponaity Description
" Cniminatl Injection of a Narcotic Drug {Clas E Felony). 14 vears Intentionally injecting 3 narcotic drug into another’s body
', with the latter’s consent.
Criminal Possession of a Hypodermic Instrument {Class A Misd ). To 1 vear Possession of 3 hypodermic needle or Syringe.
Criminat Use of Drug Paraphernahia First Offender {Class A Misd ). To § year Possession and sale of dilutants, adulterants or packaging
’ materials for the unlawful Mixing or distribution of narcotic
drugs or sumulants. !
Criminal Use of Drug Paraphernalia Second Offender {Class'D Fetony). 1-7 yesrs Second conviction of paraphernalia crime.
Cririnal Possession of a Precursor of @ Controlled Substance {Class E Felony). 1-4 yaars Possession of carbamide {urea), ergot, pentazocine, stc.,”
) with certain other chemicals. i
Lostering 15t {Class B Misd.). To 3 mos. Being 1n any place for the purpose of unldwfully using or
possessing 8 controlied substance.
DEFINITIONS

or the offering to give to another. “Narcoti: Drugs” includes opiates, opium, cocane, heroin, morphine, codeine and

&’ includes psilocybin, dimethoxyamphetamine, pepenidy! benzilates, psilocyn, tetrahydrocannibinols other than marijuana

% " inciudes some amphetamines, 1bogaine, bufotenine, DET, DMT, mescaline, peyote *Stimulants” includes most |
amphetamines, methamphetamine, phenmetrazine, methyiphenidate. “Dangerous Depremants” inclures methagqualone, barbituric acid denvitives,

barbitol, phenobarbrtol. “Depressants” includes chioral betaine, chioral hydrate, meprobamate “Narctic Preparations” includes nalorphine or other |
opiate preparations. “Marijusna’ includes hashish. ““Controlled Substances”” includes all of the abov2 and any other drugs listed in Schedules |-V q' |

Section 3306 of Public Health Law

*Sele’’ includes the Giving
methadone “Hall »

e al, e
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The Court System

Courts generally are divided into two groups. One has original juris--
diction: it conducts trials. The other has appellate jurisdiction:

it hears appeals from decisions rendered in courts of original juris-
diction.

A. ‘New York's: courts of original jurisdiction

-

1. Supreme Court - This is the only court having unlimited original
jurisdiction. It is empowered to try any kind of case
involving any kind of question.

Civil and criminal cases (but criminal cases rarely tried
in Supreme Court except inAlew York City, where all felony
cases are tried in Supreme Court).
Ten judicial districts with several justices in each
Statewide jurisdiction
Only court with general eqﬁlty jurisdiction
1
County Court - Exists in each county outside New York City. Has
criminal and limited civil jublsdlctlon.

Tort and breach of contract|cases for damages up to $10,000
in 52 counties and $6,000 iin the remainder

Partition of real property \

Foreclosure \ 2

Redemption or satisfaction of mortgage on real property

Foreclosure of lien arising out of contract for sale of
real property

‘Specific performance of contract for sale of real property

Civil Court in New York City - Has primarily civil jurisdiction.

a. Tort and breach of contract cases for damages up to $10,000
b. . Landlord-tenant cases involving any amount of money

Criminal Court in New York City - Has criminal jurisdiction

a. Preliminary stages of all criminal cases
b. Trial of misdemeanor cases

District Court - In Nass..u and Suffolk Counties only. Has
limited criminal and civil jurisdiction.

City Colrts outside New York City - Have limited jurisdiction.

N e

a. Monetary jurisdiction varies from city to city; e.g., Albany
, $2,000; Buffalo $6,000

b. Civil and criminal jurisdiction

(1) cases are limited to actions for money only, mechanic's
* liens, eviction proceedings, chattels
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(2) One party must reside in city

7. Justice Courts - Very limjted civil and criminal jurisdiction

a. Criminal — misdemeanors, traffic offenses, violations of
town ordinances .
b. Civil — actions for sums of money not exceeding $500,

eviction proceedings

New York's Courts of appellate jurisdiémion.

1. Court of Appeals ‘

Y

a. Seven judges elected statew1de

'b. State's highest court

c. Limited to questions of law ex ept in criminal cases where
a death sentence has been 1m§osed

d. Hears appeals from Appellate ﬁ1v181on or Appellate Term
2. Appellate Division . /
a. four Departments /

(1) First, sits in New York County

(2) Second, sits in Klngs County :
(3) Third, sits in Albany County

(4) Fourth, sits in Monroe County

b. Appeals are heard from i}ve lower courts.

!
(1) Supreme Court /
(2) County Court
(3) Surrogate Court |
(4) Family Coprt /

(5) Appellate Term in/ New York City

c. Has original jurisdiction in admission and disbarment of
lawyers, proceedings to remove city magistrates, and
certain controversies submitted upon agreed facts

d. Third Department hears appeals from decisions of certain
State government agencies

>.  The Governor makes appointments to the Appellate Division
from among Supreme Court Justices

3. Appellate Term

a. In First and Second Departments only
b. Hears appeals from New York City Civil and Criminal Courts

¢. Justices designated by Appellate Division from among Supreme

Court Justices.




II.

O

ERIC

Aruitoxt provided by Eic:

N .
COURTS Session 8
4, County Court '
a. Hears appeals from justice courts and city.courts within
county .
C. New York's Courts of Specialized Original Jurisdiction
. Q
1. Court of Claims tries cases against the State where the State’
has waived immunity; e.g., negligence, condemnation, breach
of contract
2. Surrogate Court deals primarily with decedents' estates
3. Family Court deals with family difficulties and offenses committed
by pe€rsons under 14 years of age
Federal Courts
A. Appellate Jurisdiction . .
1. Supreme Court of the United States -
a. Nine justices ,
b. Nation's highest court —
c. Final-decision of questions involving thé&-United States
Constitution, federal statutes and regulations, treaties
d. Appeals may be taken from state courts only if .case involves
a federal question °
2. United States Court of Appeals -
a. Eleven circuits
b. Appeals heard from United States District Court and decisions
of gentain federal agencies
B. Original Jurisdiction
. 1. United States District Courts
a. Constitutional questions
b. Federal civil statutes and regulations
c¢. Federal criminal statutes and regulations
d. Diversity cases
e. Bankruptcy
f. Admiralty -
C. Specialized Courts

Customs appeals
Patent appeals
Court of Claims
Tax Court

£ W+
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D. Administrative Agencies. (e.g., FCC, SEC, NLRB)Y do many of the things
.the courts\do, but they are not courts

What Is-a LawsJ?t?

- \
A. A lawsuit iéb recuest to the courts to determinz the right and
obligations : f two or more parties to a dispute.

L

The person who makes the request is called the plaintiff; the person
against whom ‘the request is made is called the defendant.
\
.1. The lawsuit is commenced by serving a summons upon the defendant.
This serves to notify the defendant that he is being sued.

2. The plaintiff also serves a complaint (either with the summons
or shortly thereafter) setting forth the substance of his
grlevancég

3. Defendant m\y then do any of severdl things:

a. He may fgnore the summons. This is called a default. When =~ — -
it occiirs, plaintiff may enter a Zefault judgment against
the defendant.

He may sérve an answer admitting or denying some or all of
the allegations made by plaintiff in the complaint and
setting forth new facts tending to defeat the plaintiff's
claim. .

The defendant may also demand a bill of particulars, wherein
the plaintiff sets forth additional details with respect
to his claim.

The defendant may make various motions attacking the
plaintiff:s claim as insufficient or without merit.

Trial.

i

The trial is preceded by various examinations.

The parties come to court with witnesses and physical evidence.
Dependlng on circumstances, they may be heard by one of the following:

1. Judge and jury .

2. Judge alone (The Dartles may waive their right to a jury trial.)
3. 'Referee

There is a trial procedure.
|
1. Jury selection 1
a. Trial jurors are chosen by lot from jury list
b. Attorneys for both sides question jurors individually, and
excuse those ngt acceptable for these reasons:
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t1) Prejudice
(2) Relatives of parties or attorneys ,
(3) Knowledge of facts ¢
(4) Challenge _ .
2. Judge's duties
; a. Administers oath to juroré N
b. Rules on objections and evidence . °
c. Charges the jury (informs them of the law)
3.: Opening . ' ’
a. Brief statements by counsel for bbth sides
(1) Nature of the action R
. (2) Issues involved
(3) Facts each side expects to prove
4, Presentation of evidence
a. Oral and documentary proof
b. Rules of evidence &
(1) Facts only
(2) Expert witnesses
(3) Models
c. Witnesées-may be compelled by subpoena to come to cQurt.
Failure to appear is punishable. by contempt and damages.
4% 5. Closing e
a. Both sides sum up their cases.
b. They may comment on evidence introduced but pot oh facts that
are not in the record of the trial. .
c. The closing does not exceed 1 hour exceptiwith the court's
permission. T
6. Jury functions '

The judge instructs the jury about the law of the case. The
jury decides questions of fact and fixes the amount of damages.
The jury renders a verdict on each.

The Jury Trial.

A.

When

is it used?

55
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1. In action: fo“ a sum of money

2. 1In action for nuisance, waste, ejectment recovery of a chattel,
or-determination of a claim to real property

3. In certain matrimonial cases * -

4. 1In all cases where the defendant is cﬁarged with a felony or a
seridus misdemeanor

Who serves?

1. Names are chosen from various sources, including the assessment
role
2. Qualitications:

U.S. citizen

Résident of the county

Age' 21-75

Own real property or perscnal property of $250 or be
spouse of the owner

Possession of natural faculties

f. Be of good character, approved integrity;

and literate in English
g. Not convicted of felony or misdemeanor involving moral
turpitude. (Jud. L. § 50u4)

3. Certain people are disqualified:

[V o TN v i I

(19

‘sound judgmént,

Judges

Clerks of courts or record

Sheriffs )

Congressmen in Statz or Federal legislature

Duly elected Federal, State, city, county, town or village
officials. (Jud. L. § 506)

f. Certain public officers

[ 3=V o T v il 1}

T

° There are exemptions from jury duty but they must be c¢laimed
(Jud. L. § 507)

t a. Ministers
b. Doctors, dentists, pharmacists, embalmers, and optometrists _
c. Active members of Armed Forces of U S. or State
d. Flremen, policemen .
e. Officers of sailing vessel
f. Attorneys
g. Newspapermen ” "o
h. Women . '

ide

-
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M I. Deciding to Litigate: Remedies Available.
» . 4
A. Damages is a'money judgment for torts or civil wrongs such as
negligence, libel, slander, assault, battery, fraud, deceit,
malicious prosecution,'and false arrest. Examples:

- 1l.. A landlord neglects to fix the broken ,stairway in his apartmenR
house. You \fall and break your leg. You may sue him for
doctor bills y-pain and suffering, loss of wages,-and other
losses. "

2: A dress manufacturer has agreed to gell you 500 dresses at $1C.
. each but he does not deliver theJSFesses. -You may sue for the \ -
money you lost by not having the dresse$s to sell. \\
\
B.  Specific performance is a directive by the court ordering the
. deferdant to do something. specific. In most breach of contract
cases involving the sale of goods, you may recover only money
‘ damages unless the property\is unique and not otherwise obtainable. .
1. Mr, Jones and Mr. Smlth\énter into a contract whereby Smith
is to sell his house towJones or a certain amount upon -a
certain date. Smith refyses tg execute the deed according to
the agbeement. Jones may bring an action for specific
"performance and ask for an, order directing Smith to execute
] the deed. . \ :
-** 2, Chan-has_agreed -to-sell-you-aMiwpevase — one of three in the \
country. But Chan refuses tg deliver even thoughfyou .offer
to pay the price agreed upon., You may ask for a judgment
directing him to deliver the Oase. . -

C. An injunction is an order prohlbltlng the defendant from doing some-
thing. For example, you have employed Faber in your drug storé
under written contract. He has agreed not to engage in the drug
L. store business within a certain radius of your drug store for 1 |
. year if he leaves. He leaves and within 3 months you learn he is
about to open a drug store within this radius. You may ask the .
court for an injunction to prevent him from doing this.

1. Either party generally/ has a right to a\jury trial in a suit for
money damages but this rlght may be wajved.

2. There is no jury trial in a ‘suit for spec f1c performance or
in an action for an injunction. . \ —

II. . Settling oOut of Court

A. Your lawyer will usually attempt to settle out off court. A lawsuit
is the last resort. ‘ : -

o

1. These are factors he will consider: _ —‘/;;y

a. Insurance
b. Assets of defendant -
c. Calendar delay

A .

LERIC | B a0 _. |
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Jurisdictibq Over Defendant . . .
A. In most cases the plalntlff and the defendant live or do business
in the same communlty where the lawsuit arises. Suit is brought in
the local court and defendant is served locakly. .
B. _Sometimes, however, defbndant lives out of the State. - Plaintiff may
sue in defendant's home state, or in some situations may ring
suit in a-local court: A Delaware motorist runs down Moffatt
in New York. Moffatt may ‘take advantage of the non-resident motorist

statute and bring suit in New York without having to follow defendant
into his home state.

' -~

C. As a general rule the substantlve law Qf the state where the tort

was committed will prevail. _In /the case of contracts, the law of the

state with the most 81gn1f1ca / contract will be applaed Smith,
a resident of New York, is injured in Utah but brlngs suit in
New York. Utah law will still prevall
D. When alternate forums are possible, con51deratlon.wlll be given to
the follow1ng \
1. ount involved (statutory limitations)
2. alendar delay
3. /Character of jury panels in partigular communities
u// Procedural advantages (e. g — extent of pretrial examination)

P/

L

IVi'  The Cost of Litigation
" A.’ Expenses and court fees -
x ¢
1. Witness fees :
2. Filing fees :
3. Court costs R 4
T, Fses for serving papers BN ‘
//,/ 5. Disbhursemerits ///
/ B. Attorn'ey 's compensation '
1. Methods . <
‘ a. Fixed in ad&ance — agreement to pay ‘fixed fee, win or lose
A b. Contingent fee — usually a fee only if there is a rccovery
! c. Combination of\@bove — contingent fee with a fixed; minimum
' agreed upon ' : d
d. Fixed rate per howr — usually with compliéated and lengthy
! litigation involving large amounts )
‘ e. Regulated fee — local court rules (The F;rst Department °
| prescribes a contingent fee schedule in negligence and
‘ wrongful death actions. A fee in excess requires court
— approval.) : P

f. Attorney's Jlien

43
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°*What Evidence Can Be Used2 ) . ) .

.
. ‘0

Courts follow rul°s of evidence to determlne competency of a "
Witness to testle about .certain matters. .

~

1. 'Formerly a party-who had an interest in a matter was dlsquallfled
‘ from testifying. 7hi3 is no longer true._ Either party or any
"interested party may testify. Usually conversarions with a
party now dead may not be testified to by an 1nterested party
There :are some exceptions to this rule.
Thére are privileged communications. Examp;es:

a. Husband-wife - | - ¢

b. Attorney-client

¢. - Clergyman-penitent

d. "Physician-patient

There are rules against self-incriminatiop. No witness .in any

" legal proceéding/can be required jo answer questidms which -

~ would tend to incriminate th' that is, anything tending to "'
subject him to a fine or imprisonment, forfeiture or confiscatiof
of land, or to,a penalty. . ) :

Hearsay evidence is inadmissible. Most evidence, written or
oral not based on the witness' own personal knowledge or
observation but.on what someone else has said is excluded.
To be acceptable,the evidence ﬁust bé under oath and subject
to cross-examination: When Porter testifies that Dlank told
him that he saw the car-go through a red¢ light, this is
hearsay to Porter and ‘inadmissable. Blank must testlfy about .
the clr goingithrough the red, llght. RS

'
!

Pretrial Procedure. E&changlng,Informatlon

.~ .

A. -Pleadihgé and.verification

. .Complalnt — a wrltten statement of plalntlff's claim

. Answer — the written defenses asserted by defendant

¢« Counterclaim ~— affirmative claim made by defendant :
. ‘Reply — written statement by plaintiff after defendanf S answer

[ .

1
2
‘3
mn

a. Where anawer contalns a counterclalm ) —
b." VWhere angwer contains new matter constituting a defense by

way ¢ avaidance r. .

. ) . L. N i
Vertification — affidavit accompanying the pleading and swearing
to the tr th of the statements (Falsxflcatlons are subject to

perJ ury. X i )
. - _“ .

Bill of partichlars — In certain cases,.statutes and rules pro;iue
"that if defei dant proceeds according to law, you must give him ,
details of your claim in a bill of particulars including \lates,
locations, in[uries, items of damage, etc.. \ .

2
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o cannot be readily obtained except by an. examination. '

D.

defense of having made payment. N ' coe

.Pretrial.conference — Designed to shorten the trial . N ' Yo

VII. Enforcing the Uudgment: . ' . ¥,

Session 8§

e .

Fxaminations before trial — It must usually be shown that the
.particular information sought is maierial and ﬂ!cesaary and that it

Physical examinatlon — The defendant may be entitled to have his
doctor examine you. If for example, y<* 'sue defendant [for
permanent injuries, he may be entitled to have his own doctor
examine you before trial. G !

. . - ¢
: .

Admissions — You may be® requested to admit the’ truth or authenticity '
of a statement. Suppose defendant serves a written request upon .
you to admit the truth of some facts he has set up in his defense:, AN
If you make a sworn denial and he succeeds in prov1ng his facts, Ne
you may have to pay. .the expense he 1ncurred An prov;ng the facts. * | ~—
[ : . I 2
Dlscovery and ‘inspection, — A party seeks to examine ydur books and
papers and to find out whether you have other articles or materials B
in your possesslon.relevant to his case. So when you sue gh a ,
contract ;- defendant may claim.partial payment and seek’ to examine .
your books and records for any data which may be necessary to 'his ' .

1. Simplify and limit issues to be tried N . ) )
2. --Procure admissions to avoid unnecessary proof ' vy -
3. Limit number of expert witnesses A

4, Effect settlement .

.

Execution — Court order issued to sheriff to enforce money judgment .
¢ ‘ o
Garnishment .’ , - ] l '

Specific performance or 1njunctlon — Court order operates dlrectLy . .
on the imdividual involved and failure to obey renders him 1liable R
to contempt proceedings which cah culminate in fide and/or imprisgn- ‘
ment. . ' Y . <
Supplementary proceedings — A proceedlng to collect a mqney 3udgment
either before or after executidn as when the judgment debtor:is

examineq to discover his assets. In a case where you have a judgment
againsi{ Poole and you think he.has a bank account or money_owed to - (. -
him wkidh you want to prevent him from assigning, you obtain an o. "
order dikecting him to appear at a specified court at a certain - ' Lo
time with hooks, papers, and records which may give you information ’
toncerning his ability to pay the judgment. Such order usually . *
also restrains him from assigning any of his property. You may <.t
serve similar orders upon a bank .or safe deposit company where you, :
., 'have reason to believe Poole has an account or personal property in .
his own or someone else's name. /\\ . ‘ 3 Gy -
oy ’ ’ - , - . K . '{
. A . - . ~ |
60 . L, i



IR

. LITIGATION AN - \ Session 9

\ E. Enforcement of judgmémt in another jurisdiction — A judgment
. \ obtained in the courts’ of\ one state is®usually given full faith.

. and credit in another state, provided it is based on proper
jurisdiction. Execution, however, cannot issue outside of the state
where the judgment is obtained. So if you recover a judgment against
Murphy for $50 in New York and his only property is in New Jersey,
you may not issue execution.in New Jersey, but you may bring suit
in New Jersey on your New York -judgment and obtain a New Jersey -

-judgment. The facts of’the case are not tried again.

. VfIIv The Appeal and Its Costs

A. Stay of execution — Generélly the losing perty must obtain an. order
from the court in order to stay execqylon. He may also put’up
security as provided by statutes. AN . .

\

1. Security may be cash or bond of aaaﬁretyﬂéompany. The rate is
usually abcut $20 per thousand. \
\ ) 2. Usually the security covers the amount of the money .judgment
4 : and possible costs and disbursements which may be awarded
should the appealing party lose the appeal..
3. A poor person does not have t§ furnish an undertaking to perfect
- .. an appeal. .

B._ Stenographer's transcript of the minutes

1. To prepare record on appeal
2. To inform appellate court of proceedings in lower court
. - v

- é} Printing or record -
1. Briefs, reply briefs, minutes, pleadings, judgment roll, and fhe

notice of appeal .
2. Copies for each member of the appellate court

Al A\

IX. Legal Services Are Ava ilable

’ A. Services of bar associations
“ 1. "A man who is his own lawyer has a fool for a client." ~

2. The bar association of your county, city, or the State serves
the public as well as its own members.

a. Many bar ai ociations have lawyer referral service. i
(1) The bar association has a panel of lawyers and will.
recommend one particularly suited for spécific cases.i
(2) The initial consultation fee, a nominal one,.is fixed
by the association.

b. Bar associations work with legal aid offices. People who
can't afford to pay are given help.

- ' ! )
~ &g 1
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c. Many bar associations have a public relations committee ‘
iscuing material informing the public about legal
protection. ‘ . .
. -/ ) = ’
B. Services of your family-laﬁyer.

/

-

1. He will take cvaré of your legal affairs, large or small.
2. He will empioy a specialist if it is necessary or if you request
RN § C .
3. He is at your senvice to advise you—and-to-protect yqur family.
/
¢ / .
C. Services of Office of Economic Opportunity — Neighborhood law

offices are available to help in civil matters (no criminal cases).
. / .

o ]

¢
.
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I. Contract Defined

A. A contract is an agreement between two or more parties which the
law recognizes and enforces as a legal obligation.

B. Almost all business dealings are based on contracts.

N

C. Every sale is in reality an executed contract.

Insurarce contracts

Contracts to buy property

Contracts of employment-

Security agreements (formerly conditional sales contracts)
Promissory notes '

. Marriage

v E WM+

II. ~ The Elements of a Contract -
A. Mutual assent or meeting of minds is usually shown by offer and
acceptance. ‘ . ’
- 1. An offer is a proposal to do something or to refrain from
doing something.
2. But if an offer is withdrawn at any time before acceptance,
there is no contract.

a. "Offer no longer good after July 1, 1977." This means that
after that date, an acceptance will have no effect.
b. An auctioneer says, "How much am I bid for this clock?"
(he has asked for offers.) A bidder replies, "Fifty
- dollars." The bidder's wife reminds him that they )
already have a clock. So the bidder says, "I retracsz,"
(He has withdrawn.) The auctioneer bangs his gavel
- ) and says, "Sold for fifty dollars." The auctioneer
is wrong. He cannot accept a withdrawn offer. Since
there is no mutual assent, there is no contract. But
if he had brought the gavel down before the bidder
retracted, there would have been an offer and acceptance —
the elements of a contract. - ' -

3. An offer to sell may be made irrevgcable during a certain block
... of time (an option). It is a contract to hold an ofZer open.
When John says that until July 1 you have the right <o buy
his farm for $20,000 if you pay him $50, he camnot revoke
his offer until after that date.
4. General advertising of goods for sale or services is usually
not an offer. It is an invitation to make an offer.
S. An acceptance is a compliance with the exact terms of the
offer. (But see Per. Prop. L. § 84 - a.): Jescp saysg he .
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will sell a gold watch for $10 and Gonne counteroffers with
$5. There will be a contract if Jesop accepts the $5. If |,
not, there is no contract. )
6. The offer must.be made before it can be accepted. For example, . o
Purvis loses his dog, calls the newspaper, and-inserts an
ad offering a $100 reward. Befove the paper is printed
Mokus finds the dog and returns it. Next day Mokus sees the
ad and demands a reward. Legally he is not entitled to it
because there was no contract.
7. " Although no'verbal acceptance is made, acceptance may be ___
_implied from the ac¢tion of the parties. For example, Flint
says to Pratt, "I will rent my- garage to you from September
to March for $10 a month.”" On Sept .mber 1 Pratt puts' his .
car in the garage. Pratt has accepted the offer because .
of his action. Flint must now acknowledge the contract.
8. In determining whether an acceptance was made before the offer
was withdrawn, the method of acceptance is important. One
who makes an offer my mail is congidered to have made the
post office the agent for receiving acceptance. For example,
Bale write Phillips, "I will sell you 100 barrels of cider at
$5 per barrel. Reply at once." Phillips_wires back; "I
accept. your offer. Check to follow." Before receiving the’
wire, Bale calls Phillips and revokes the offer. Thus there
is no contract. But if Phillips had sent acceptance by mail,
there would have been a contract when the letter was posted.
This is true even though Bale would have received the wire
before the letter.

B. Consideration is the giving of something of value to the other
party or the giving up of something of value to oneself. This
may be the giving of a promise or the relinquishing of a right.
For example, Ford claims that Meyer has caused him damage for
which Meyer is responsible. Meyer says he wiil give Ford $100
if Ford will relinquish his claim. (The $1C0 is consideration
from Meyefbto Ford.) Relinquishkment of claim is consideration
from Ford to Meyer. : ’

- 1. Consideration has to be bargained for at the time of the .
contract. For example, "You took care of me when I'was
sick. I will give you $1000." This statement offers
present consideration or promise to pay. So there is no .
contract.” But the statement, "If you will take care of
me, I will give you $1000," is a binding contract if care
is given. . o

Consideration must be real or the contract is illusory.

N
.

KY

C. The parties to a contract must be competent.

ra . »
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-

1. This is a corollary to the first element of a contract. The
law assumes there can be no mutual assent if the parties
are not competent.

2. A contract entered into by an insane person is void and of no
effect. .

3. A contract by a married woman is good and as enforceable as
any other. (Earlier law held otherwise.)

4. An infant's contract is voidable to the infant but not v01d
Mary Smith, 17 years old, buys a platinum fox fur for $1
down and $1 a week. The next day the store owner, learning
of her infarcy, wants the coat back, *Mary can hold him to
the contract, which can be voided only by her. But a week
later she does not pay her dollar and the store owner sues
for the balance due. Mary defends her suit on the grounds
of infancy, disaffirming the contract. She wins and does
not have to pay the balance due, but she does have to return
the fur since she cannot keep the fruits of the contract
and deny her obllgatlon to carry it out at +he same time.

a. An infant's cdnveyance of real estate, granting of a power
of attorney, or appointment of an agent is voidable.

b. An infant's contract may be ratified, expressly or by his
behavior, after he has attained his majority. Exception:
An emancipated infant over 18 years of age may be held
for his business contracts, And an infant may be held
for the reasonable value O6f necessities purchased by him.
(See Educ. L. § 281.)

\

D. A contract is not binding if it is made for an illegal purpose,,
" even 1f there are both mutual assent and competcnt parcies.

1. Smith hires Jones for 1.year to run a dice game for him. Jones
is fired after one night and sues Smith for. his lost wages
and broken employment contract. Jones cannot recover a cent
because gambling is illegal. There is no enforceable
contract.

2. Frank says to George, "I love your wife and want to marry her.

- She is bringing divorce action agalnst you, and if you will .
) not contest the action I will give you $10,000." There is
no enforceable contract here because it is against public
policy to have the sanctity of the home invaded.

-t v

II1. Written and Oral Contracts ¢
A. Some contracts must be written to be enforceable.

1. Leases or agreements to lease for more than 1 year

66
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1

2. Contracts to sell real property
3. Contracts to answer for the debt or default or another
4. Contracts to sell personal property over the valug of $500
unless partially executed at the time of the . sale, or goods
made expressly for buyer and not generally usable
5. ContMacts by their terms not to be performed within a year
: . . . N
a. Sam hires Frank fo work for ‘him, ﬁéyment to be made on
Sam's death. The contract need not Be in writing
since Sam may not live a year.. Hence the contract may
‘be performed within a year. )
b. Milo agrees to sell Henry 2 quarts of strawberrles each
year for 3 years at a certain price. The contract must
- be in writing to be enforceable since by its terms it
cannot be ,performed within a year.
6. Contracts made in con51derat10n of marriage
7. Contracts to pay debts previously dlscharged in bankruptcy
8. Contracts to bequeath property or to establish a trust

A written contract does not have to bé a formal document.

1. An exchange of letters may compromise a written contract.
2. Memorandums may be held to constitute a contract when signed
by the party to be charged.

It is generally wise to have a contract written even if the law
does-not require it.

1. People have short memories if it will cost them money to
raemember. :

2. Frequently, oral contracts are made without other peop1e
belng present, and it becomes one party s word against the
other's. .

.

3. If any part of the contract is written, all of it saould be

written. Oscdrgagrens in writing to sell Henry his car
for $100, assuring Henry on the side that he will buy
it back for the same price after 1 week if Henry's wife
does not like it. Oscar buys it back for only $35. The
agreement to repurchase should have been in writing to
comply with the statute of frauds. The entire contract
between the parties is assumed to have been merged in the
written contract of sale.

If any writing constitutes a legal contract, it will be assumed to
constitute the whole agreement and all terms in it will be vinding,
The fact that it is labeled "Offer to Purchase' does not prevent

it from being a binding contract.

£,
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I.  Warranties

A. "Let the buyer .beware" is one of the oldest principles of common law.
Buyers should make an ordinary 1nspect10n of goods to be sure there
are no defects. .
B. A warranty is created if at the time of the sale the vendor asserts
" a fact of which the buyer is ignorant and on which he relies in
making the purchase. ’ -

- 1. The seller's statements of opinion about the value or worth of
g ) . the article and sales talk are not treated as warranties.
2. If the buyer is unwilling to rely upon his own judgment, he

may demand from the seller an, express warranty against defectc.

C. A warranty is not.a part of the sales cpnﬁbaét. It is cocllateral -
.to it and no.particular form is required.

: 1. The warranty can be made -at the time of the sale.

s 2. Tf a warranty is made after the sale has been consummated, it
] ) need not be supported by separate consideration to be

- binding. (Gen. Oblig. L § 5-1103) Former law held that

S .- : separate consideration was necessary to make the warranty

x““a“F“ug%%Q' ' binding.
R . - 2 D

. In every sale, there are certain 1mp11ed warranties which are
- n “binding — even though not actually stated. These are some of the
? more familiar ones: - .

3 -

1. " That the seller has title or the right to convey title

2. That the goods purchased for a particular purpose will serve
that purpose ’

- 3. That the bulk of the goods w1ll conform to the sample when the
goods are purchased from a sample

4. -That goods-will correspond to the description when the purchase .
is made from the seller's description

5. That food sold is fit for human consumption

‘. o

II1. Assignment of Contracts

A. A third party may in some cases be substituted for one of the original
parties to a contract.

B. A party to a contract may transfer or assign rights which he has
acquired under the contract to another. (This does not include-
the claim to personal -services.)

C. Obligations may not be assigned without the consent of the other
party.

D. Assignments can be made by law:

68
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1. To the executor or. administrator of a deceased's estate
2. To a trustee who may enforce assignments for.the benefit

) of creditors
III. Enforcement of Contracts -

A. You may validly refuse to perform your contract in a few situations.
3 . - 0
1. Where the other party prevents yod from performing: ‘Smith .hires
Carpenter to fix his roof and refuses to let him put up a
.ladder. Smith cannot sue Carpenter for failure to fix the
roof. ’ .
2. Where it is impossible to perform: Smith's house burns down. He
. cannot sue Carpenter for failure to fix the rodf.- .
3. Where it becomes illegal to perform: The town council passes
an ordinance prohibiting people from going on rocfs. Smith
cannot sue Carpenter for failure to fix the roof.
4., Vhere the other party has previously waived performance or the

contract has been'mutually rescinded. .
B. Generally, when one party to a contract refuses to perform, the. T
other must rely on a suit for damages as his means of enforcement.

1. .If there is no:injury, nothingwill be recovered: John agreed
-to sell Mary a dog for $5. .Mary agreed to pay but later
refused. The next day Nancy bought John's dog for $10.
John will not recover anything if he sues Mary for breach
of contract because he was not injured.
2. The measure of damages is generally the amount of the injury
plus those losses naturally resulting from the injury: Smith
, pays Carpenter $50 to fix a roof in his absence. Carpenter
~does not fix it, and a $300 wardrobe is ruined by water ¢
leaking thrdugh the roof. Smith can recover $350 in damages.
3. The injured party has a, duty to minimize damages. So Smith
cannot recover for all damages if he saw water leaking on the |
wardrobe and took no corrective measures. ' .
C. -When damages are not an adequate,remedy, a court will order
specific performance of t@e contract according to its terms.
1. Every piece of land is c¢onsidered unique, and a contract to sell
land may be specifically enforced.
2. Although personal services are undque, specific enforcement of
a contract of employfent would be in viclation of the 13th °
Amendment z— prohibition against involuntary Servitude. An
employer whose employee has refused to work caq‘recover
damages only. He cannot force the employee to work.,' He may,
however, be-able to pvevent the employee from taking similar
,work elsewhere. R ) \

D. Statute of limitations -~ An action to enforce the‘%bligations of a
contract must be started within 6 years of the date of breach.
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V. Installment Contracts - ’ ' . \

A, Formerly called conditional sales: contracts, chattel mortgage notés,
or time sales contracts, they are now called secyrity agreements. \
Most secur1ty agreements have the follow:ng characteristics. o

1. A down payment is required and'is forfelted if the goods are
. reposseéssed. . i,
2. If the contract is breached title and the right td repossession
remain with the seller until ‘the last payment is made. e
. 3. The contract is assignable and is generally assigned to a bank i
) . or other lending institution. . -
4, When one payment is not made on time, all remaining payments ‘ '
may be declared due by the seller at once and an attorney's "
fée collected, in addition to interest. ;- -
5. The property may not be moved to a new location without the - :
. consent of the seller. Under the law, mortgaged property
(conditional sales property) cannot be sold or serreted - . .,
) . without the consent of the mortgagee.

B. The parties nave certain right tfter the property has been repossessed
whe ther through legal process or agreement. '

v. Summary - . - '
A. A contract is an agreement that is recognized and enforeeable-by-
- law. s
A

B, = Contractual law governs most of our business deallngs which have a
contractual bas1s.

. C. These are the ingredients of an enforceable ‘contract: gg
1. Mutual assent (offer and acceptance) -
2. Competent parties
- 3. Legal purpose
4, Consideration
5. Writing (in some cases)’ ) .

° o

D. A contract can be enforced in two ways: - -

1. By specific performance (in some cases)
2. By a suit for damages -

- © REAL ESTATE _ ) © ‘ . Session 3

I. What Is Reali Property?

A. Lanh ' . ,
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B. Permanent building§ . ’ - ce— - i ‘ >
- C. Growing trees, perennial shrubs, and grasses

* D. Minerals, oils, and gases,
E. Unharvested crops

N F. Natural materials and ob]ects affixed to the land so
1dent1ty is lost

1. Wooden fences ’ , ;
2. Stones ’

'G. Wells and springs’ T L N i
o H. Natural water courses

I. Easeménts ) ‘

N\ . - L. et - S S S

II.  How Is Real Property Owned?
' A. Single ownership

B. Commor tenancy (Each one owns a fractlonal part. of the -whole and
anyone may convey hlS _own interest,) -

1

C. Joint tenancy (The_surV1vor inherits all,)

D. Tenants by the entirety (The owners are husband and wife in a joint
tenancy. Note: Illustrate how death, divorce, separation, etc.
affect  ownership.)

— ST ]
III. Types of Ownership of Real Property .
A. .Fee — complete ownership L
B. ‘Life estate — ownership during life ST . -
C. Estate for years — land interest under a contract g1v1ng posse331on .
it o for definite and limited period of time (a lease) ) ' /

- . )
- .. !

- Iv. Who Can Own, Buy, and Sell Real Property

A. Anyone can own real property.
B. Anyone can sell real property, except persons under 18 or mental

incompetents. For them, special court proceedings must be taker .

* for authorization of sale. See BOL § 3-101(3). s

..:,‘.‘\'i’_’

< C. Deeds made by rs, mental incompetents, and intoxicated persons
. may be voided L. nem. . .

I,
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i . : .
\D. \If a husband owns property in his own name, e can convey a good
mltle without his wife e»-cuting the deed unless he owned it whlle
Tarrled ‘hefore September 1 1930. ‘ L

/ V. 'Hethgds of Obtaining Ownership of Real Property . ) /)///‘ W

- ) A. Descent — interest in real property transferred to he'rs/ﬁec;;se
: - o% death “(no will)

l
\ .
B. "W 1ls —_ ownershlp in real property-transferred as ‘set forth in will
, % . / .

N C. Adverse Possession .—~—¢ontinuous, actual, exclusive, and open .
' occupation for 15 years, which is hostile or pndechlaim of right .
Di Deed (also called ccnveyance) — a writing subscrlbed to (Use a sample
e - I deed.) . i -
1 ) .

| .
I \ * . 3 .

ST E. Eminent domain — taking of land for public use (Compensation is

! flxed by the courts.) o -

¢ ' ] =

.
i

l

. F. Prescrlptlon — obtaiping easement rlghts after'lb years under '
B slmllar circimstances as obtaining title by adverse possession
VI. The Deed 1

* . |

<
'

. |
A. :The deed must be in writing and be signed by the owner or his agent.!

t ! - - n N .
B.; The seller is called the grantorﬂ The buyer is the grantee. - z

C.. Panties'fépg deed must be identified. . \
. . .
B D. The deed must describe the real property conveyed. ' \

4
If the deed is not acknowledged, it may bé good only agalnst the \
; grantor or his helrs. ‘

F. To be effective the deed must be delivered and acceptedi

CoL .
G. The deed conveys only what the grantor had — unless covenants are

. included. / .

| . . g '
H. If the deed is not recorded, it is void against a subsequent purchaser
! for value without notice 1if the later purchaser records his deed \
1 first, . ‘ ' i ‘

! ' ‘ :

VIT. Deeds and Deed Covenants' (Use sample forms.) ' E

1

A. Warranty Deed — warrants title (See D below,) . ) }

B. Quitclaim deed — conveys gnly the gréntor's interest . o N

- ‘ : e ] o .
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C. Bargai% and sale deed — property granted

‘Deed o%nvenants . s - * /. o
ce et .
That 'seller owns the -fee 31mple %Selalng/
at no one can oust the buyer (warranty and qulet.enjoymen*)
{t "seller will make or-obtain any other assurﬁnce of the
/ title if necesdary .
at there are no encumbrances

a. Liens

_b. i Leases
c.” Easements' -
d. Encroachments
e. Miscellaneous

to pay’ costs of improvements - .

fo
L ~

*
-

" VIII. Sale and Purchase of Real Praperty (Use specimen contract.)

K

‘A, -Contract of sale )

.

1. To be enforteable, the contract must be written. But when it
is oral, it may be éenforced if the buyer' makes valuable
g 1mprovements or is glven posgession and also pays part or’all
‘|  of the price.' .

The property must be described with- reasonable certalntyp

The sale price must be expressed. - .

The contract must be 31gned by the partles or thelr authorlzed

" agents. ' ,

If no time_for perfprmance is expressed reasonable time is-.
implied. ‘

An action may be ‘brought for SpelelC performance 1f there 1s
a breach of contnact. - . v C e

The contents of the contract govern all the subsequent rights
and’obligatione f-the partles until the..deed passe$, excgept:
that there, is an|implied promise ‘that the seller will give
a marketableitltle. ~(Discuss the general meaning of - co
marketable titiel) 2 \

After the buyer accepts the deed, his contract rights end’and
his rights depénd on what is contalned in.the deed.. ’

If the cortract does not prov1de otherw1se, the provisions of
Re&l Property Law, §2u0-a, are effective in case the property
is destroyed "or/ taken by eminent domain., .~

Unléss the contract states that the date of performance 1s Jof.
the essence," either party has a reasonable time after ‘the -

pefformance date to perform if he cannot do(so before.
4

B. Matters included in contract of sale (Items vary according tc
local custom.) . .- e : :
.o

PAruitext provided by enic [
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Sale price and down payment

" Rights of §arties : .
"a. Fire

_ c¢. Taking by eminent domain . ) |

'Tenancxes'

.. Time and place of closing

Personal property included

. a. Storm windows and screens . .

Payment of balance
Proration of taxes . e .
Special assessments. . .
. 2
a. Sewer .
b.: Water L - e
c. <Sidewalk and street . - < « D
d. Miscellaneous ' ' . . .‘-
i

-
-

b. Destruction

Y
Fire insurance premiums + - :
Disposition of mortgage
Broker . \ ‘ ‘

3,
By
«

Rents’

Default procedure
Time of possession !

b. Range - . ) . -
c. Refrlgerator : \\\\\ . o
. d. Washer - ' ) . -

15,
16.
17.
18.

19.
20.
21.

e. Dryer / ‘ ’ ) -

f. Awnings : . \f\\\ ‘ A
g. Drapes . N ~ .

h. Carpeting '

i. Fuel .

j. Miscellaneous ‘ . . . -

- e e

Survey or staKing property . . i
Type of deed . ) : . kY T
Condition of title ’ . ) + 1y
Contingencies : R :

a. Obtaining mortgage ' . ) :
b. 'Selling another poperty _ . : . Ve

¢ (1) Time limitations . . K .
" (2) Right of parties- . R . . :

Death of one party ' . . Wt
Liens or encumbrdnces -«
Payment of mortgage expenses (if Selier takes back)

¢

Pt
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22. Descrlptlon of property

23. Persona’. property — value for tax purposes
24. Title search B
25. Local requ1rezents

26. Multipie residence law

Methods of financing i

Assumption of ex1st1ng mortgage
Extension of existing mortgage
Conventional mortgage

" FHA mortgage .
GI mortgage : : : “
Building loan agreement secured by mortgage
Second mortgage
Purchase money mortgage

Additional costs

" Mortgage tax

Recording fees

Appraisal fees-

Attorney's fees

Abstract of title @r title insurance charges
Surveys and miscellaneous charges

Abstract (title exam1nat10n7 and title 1nsurance.

Judgment liens “')A\\\\”~
Mortgage liens .
Mechanic's liens '

Pending actions affecting title to the property
Tax and special assessment liens
Leases

Maps affecting the property

Dower rights. _ __ .
Decedents'debts .~

Bankruptcy

Easements

Building restrictions |
Mlscellaneous agreements and liens

- . .

. v e

OO0, E WD
.

closing

Execution of bond and mortgage
Satisfaction of existing liens
Clearing up encumbrances
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Payment of consideration

RAscrow accounts
6. EXxecution and delivery of deed

|
G. Tﬁe lawyer's function in real estate sales
’ 1. Pres e contraet of sale . .
2.i Make\abstract of title (not in some counties)
3. Reviey abstract of title or-title-policy report
. - Y4, .Determine markerability of title
. Determine if there are any liens 1nd encumbrances, and remcve
. them \if possible
6. Clear title
", 7 Prepare \and examine written instruments
8{ Attend t¢ closing and items of adjustment ’
9. Record and file instruments

| oo !
|
]

NEGOTIABLE INSTRUMENTS ‘\' | . Session &

I. M-gotiable Instrumea%s: A Substitute for Money.

A. A negotiable instrument is a contract. But there 2re some 1mportant

V
| differences betweén it and the ordlnary contract.
i \ 5 ’
'Ordinary contiract ‘ Negotiable ihstrument -
l o . -

. . Writing may or may\not be re- Writing is required.
- quired.
i The payment of money , performance The payment of money must be
) of an aet, or delivery of goods - calleq, for.
may be called for. Y | - ‘ .
* The assignee acqu1rés no greater A holdexr in_dﬁe courée‘may

rights than.those held by a551gnor.- acquire rights greater than °

‘z ' those held by the person who

. . i ! ,pegotiated the instrument to

‘ ¢ him.

.An endorser makes warranties
and guarantees, conditionalily,
that instrument will be paid.

The BS\lgﬁOP makes certain
warranties but does not
. guarantee perxvrmanc%.

-

N .

. ' - ¢\
11. Essentials of a Negotiabﬂe Instruments

D .

: - .
A. A‘negotlable 1nstruméﬁt must be in. writing and signed by the maiker 4
. "' or drawer.
; ] ¥ 8
1. Body — printed, prewritten, or handwritten




NEGOTIABLE

2.
3.

2.

/

1.

INSTRUMENTS

Signature — handwritten
Ink — preferable but not required

instrument must contain an uncondltlonal promise or order to
a sum certain in money.

The following examples do not comply with the requirement:

a. Payment "when Morgan accepts my building from me" is
’ conditional. )
b. I.0.U. $50 (signed) John Jones is not a promise to pay.
c. A promise to pay "$206 or the equivalent in yarn" at the
option of the person making the promise is a conditional
promise to pay a sum certain in money.

#

o

The sum is certain even though it is to_be paid with a stated
.discount or addition if ‘paid before or after maturity.
.7 s -

. N
C. It must be payable c¢n demand or at a definite time.

Q

Payabl;\bn demand

a. If "on demand," "at sight, " or "on presentation" is
expressly stated .
b. If no time for payment is expressed -

Payable at a definite time )
When it is expressed to be rayable on or before a stated
date or at a fiked pe..od after a stated date
When it is expressed to be payable at s fixed period after
sight or at a definite time subject to any acceleration
When it'is expressed tc be payable at z definite time
.subj ¢t to extension at the option of the holder, or to
ext®nsion to a further definite time at the cption of
the maker or acceptor, or artomatically upon or after a
specified act or event .
Note: An instrument othe“w1se payable only upon an act or
wvept uncertain as to time or occurrence is not payable at a

d8finite time, even though the act or event has occurred.

1
°

D. It must be payable to order or to bearer.

1.

2.

.EK

Aruitoxt provided by Eic:

Payable to order when drawn payable to the order or assigne of any
person or when desighated on its face as "exchange" and names
a payee »
Payable to bearer when drawn. payable to bearer or the order of
bearer, a s,ecified person or bearer, or cash, or the order
of "cash" (or any other indication which does not purport to
designate a specific payee).,

® ~
L
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I1I. Types of Negdtiable Instruments

A. Certificate of deposif — an acknowledgement by a bank of receipt
of money with an engagement to repay it°*

. 3

B. Note — a promise other than a certificate of deposit

PROMISSORY NOTE

$150.00 L © Albany; N.Y., August 1, 19__
: ) Thirty days after date I promise to pay to the order N
of x . Payee
_ One-hundred- fi fty-and-00/100========-=-=----=- S — ~Dollars
“ Maker

¢

1. Parties

a. Maker — person making the promise
b. Payee —:\perSOn to whom the promise is made-

tmen

}
C. Draft (bill of efchange) — must be an order

BILL OF EXCHANGE (SIGHT DRAFT)

$500.00 - New York, N.Y., August 2, 19__
At sig‘h£ . ) i ’

‘ pay }o the order of _ > Payee
Five—hundreh—and-OO/lOO—-~f--————éa-—-% ------------------------ Dollars

“

To: Drawee -

Pelham, New York . Drawer

1. Parties

a. Drawer — person giving the order
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D.

b. Drawee — person to whom the order is given
c. Payee — person to whom the money is, paid

Note: The drawee is not iiable until h¢ accepts the’ llablllty.
Aftér acceptance he is known as the acceptor.

-

3 -

Forms

a. Sight draft — payable on demand or at sight
b. Timé draft — payable at a future date

°

Check o draft drawn on a bank and payable on c=mand

Nonessentials of a Negotiable Instrument

Can be undated, antedated, or postdated
Can omit statement of any consideration

Is neéotiable even though under a seal

Is negotiable even if it does not specify the place where it is
drawn or payable

Method of Negotiation

A.

B.

a

Delivery — instrument payable to bearer, such as a check payable to
"Cashn "

Pelivery and endorsement -~ instrument payable to order

Endorsements

A‘

Method “

1. An endorsement must be written by or on behalf of the holder on
the instrument or on a paper firmly attached

2. The endorsement works only when it conveys the entire instrument
or any unpaid residue. If less, it operates only as a partial
assignment. ) :

Purpose

1. To transfer title
2._ To give additional security for payment of the instrument by
waranties of:

a. Good title or authorization to obtain payment or acceptance
on behalf of one who has good *title

b. Unaltered instrument

c. Genuine signatures
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. . »d. No knowledge of any insolvency proceeding instituted w1th
’ respect to the maker or acceptor, or the drawer of an
- unacceptud instrument
e. All prior parties had capacity tc contract

C. "Kinds ' ' ‘ i
- i
1. Blank — a signature without additional words. No enddrsee is ‘
specified, nor is” further endorsement necessary for further .
negotiation of the instrument. '
X - 2. Special — spec1f1es the person to whom or to whose order the

instrument is made payable. Any instrument specially endorsed . -
becomes payable to. the order of the special endorsee and may
be further negotiated only by his endorsement.

3. Restrictive endorsement :

\

a. Includes a condition: Pay to Richard Roe upon completion of
garage foundation.

b. Prohibits further transfer: Pay to‘Richard Roe only

* ¢. Includes words 31gn1fy1ng a purpose of deposit or collectlon. .

Pay to the order of, for deposit only. -

d. States that it is for the benefit or use of the endorser or
of another person: Pay to the order of Richard Roe as -
trustee for Henry Brown.

4, Qualified'endé}sement: use of phrase like "without recourse'
which limits the obligation of payment normally undertdken by
. - the endorser. :

.

VII. Holder in Due Course
A. A holder in due course is one who has taken a negotiable instrumént
. under the following conditions:
. Good faith and for value
2. A_holder without notice that it was ovgrdue or had been dishonored
3. No notice of any defense against or claim to it on the part
of any person . .

B. A holder in due course holds the 1nstrument free of claims and
defenges such as:

1. All claims to it on the part of any person

2. Failure or lack of consideration

3. Ordinary fraud

4, ‘Nonperformance of any condition precedent, nondelivery , or
delivery for a special purpose. '

C. A holder in dié course is governed bj the same rules of contract
law as the immediate parties to the instrumert in the case of
certain other cefenses.

| 5
ERIC S

Aruitoxt provided by Eic:
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1. Forgery
2. Incompetency of maker — infancy, insanity
3. Illegality which makes the obligation absolutely void-
. 4. ‘'Fraudulent execution, as where maker had no knowledge he was
' signing a negotiable instrument .
5. Material alteration )
6. Dischgréé in insolvency proceedings
7. , Any other discharge, when instrument taken with notice thereof
VIII. Liability of the\Parties to Megotiable Instrument

IX.

A. Llablllty on a negotlable 1nstrument —either primary (absolute)
‘or secondary (condltlonal) The person primarily liable on an
instrument is the person. who by the terms of the instrument is
absolutely requlred to pay it. All other parties are secondarily
liable.

B. Primary liability of maﬁe< and acceptor :

i \
1. Admits the existence of the payee
2. Admits capacity to endorse

C. OSecondary liability ‘ .
1. Admits the existence of the payee and capacity to endorseé
2. Warrants that upon notice of dishonor or protest he will pay
the amount of the instsument to the holden or to any endorser
“who takes it up

Prd

D. Liability of qualified endorser — by transferring "without recourse"
the transferor does not warralft that there existsqno defense of any
party as against him. But he dces warrant that he has no knowledge
‘of such a defense. All warranties referred to in VI, B are applicable
to a qualified endorser.

.

"
s

E. Secondary liability of accommodation parties

1. An accommodation party signs the instrument to lend his name to
another party to the instrument.

2. When, the instrument has been taken for value before it is due.
the accommodation party is liable in the capacity in which
he has signed even though the taker knows of the accommodation.

How to Collect from Parties Secondarily Liable.
A. Proper p.esentment. Presentment is a demand for acceptance or
payment made u.on the maker, acceptor, drawee, or other payer by

or-on behalf of the holder. .

1. Time

81
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NEGOTIABLEOINSTRUMENTS

Session U

Where an instrument is payable at (or fixed period after)

a stated date, any presentment or acceptance must be made
“on or before the day it is payable.

Where an instrument is payable after sight, .t must either
be presented for ‘acceptance or negotiated-within a
kreasonable time after date or issue,_whichever is later.

Where the instrument shows the date on -which it is
payable, presentment for payment is due on that date. .

. Where the instrument is accelerated, presentment for
payment is due within a reasonable time after the
acceleration.

Where a secondary party is 11ab1e, presentment for acceptance
or payment is due within a reasonable time after liability
arises. -

- Where any presentment is due on a day which is not a full
business day for either the person maklng presentment or
the party to pay or accept, presentment is due on the
foliowing full‘business day for both parties.

Presentment to be sufficient must be made at a reasonable
hour, and if a bank, during its banking day.

> 2

2. Procedure for presentment -

a.
b.

Actual presen*ation -
Acceptance or payment demanded )

{

By mail 2_

Through a clearing hous<

At a place of acceptance or payment spec1f1ed‘
"in the instrument, or if there be none, at the
place of business or residerce of the party to
accept or*pay.

If neither the party to accept or pay nor anyone
authorized to act for him is present or accessible
at such ‘place, presentment is excused.

Method of pregentment

(1)

(a)
(b)
(c)

(d)

-

B. Notice of dishonor.

1. Notice of dishonor may be given to any persc.. liable on the

instrument by or on behalf of the holder or any party who has
himself received notite, or any other party who can be
compelled to pay the instrument. Also, an agent irn whose
hands the instrument is dishonored may give notice-to his
principal. Or a bank may give notice to its customer or to
another agent or bank from which -the” instrument is recelvod

2. Any necessary notice must be given by a bank before its midnight

3. Form of notice is immaterial.

Q

| ERIC
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deadline and by any other person before midnight of the third
business day after dishonor or receipt of notice of dishonor.
BEut it must be given in-a
reasonable manner. :

82
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‘NEGOTIABLE INSTRUMENTS

Session 4

Y . v -
4. Notice of dishonor is necessary to charge an endorser or drawer,
. A drawer is discharged if the drawer becomes insolvent during
the period of delay in giving notice. An endorser is discharged
. in any event. ) ‘ . .
X. Discharge of Negotiable Instruments : - Lo

A. Discharge from liability on a negotiable instrument

1.

-

~1 M
.

'El{lC
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-

To the extent of payment or satisfaction, even though made with
knowledge of a claim of another person to the inStrument, except
if claimant supplies indemnity or enjoins payment by court
order - .

Note: A party will not be d'scharged of liability who in bad

faith pays or satisfies a holder who acquired the instrument by

theft (unless having the rights of a holder in due course) or
who pays or satisfies the holder of an instrument which has been
restrictively endorsed in a manner not consistent with the terms
of such restrictive endorsement.

.

Payment ov satisfaction made-with-the -consent—of-the holder by any
person, including a stranger to the instrument .

Tender of payment

a. Discharges any party to the extent of further interest, costs,
and attorney's fees ) _ °

b. Holder's refusal of tender discharges any party who has a

"right of recourse against the tendering party

¢. Where the maker_or acceptor of an instrument, oéyer.than a
demand, is ready to pay at the place of payment specified
in the instrument, it is equivalent of tender '

Discharge by holder without consideration

~a. By noting Such discharge on the face of “the instrument or the

endorsement . .
b. By intentionally cancelling the instrument ort the party's
signature, by desiroying the signature, or by striking out
the signature
¢. By renouncing his rights (signed writing) and delivering .
the instrument to the party ‘

kelease C. dgreement not to sue any person against whom the
party has a right of recourse or, if, without consent, the
hclder agrees to suspend the right to enforce the instrument
or :ollateral against such party.

Impairment of the collateral for the instrument

Pe?cguisifjcn of the instrument (A prior party discharges an
intervening party as against the reacquiring jarty and the
redcquiring party -may carcel endorsements not necessary to his
title. Such cancellatinn discharges that endorser.)
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8. TFraudulent and material alterations

9. Certification or arceptance (Where the holder assents to an
acceptance varying the terms of the draft, each drawer and
endorser whe does not affirmatively assent is discharged.)

[

.- ’XI.' CHecks

A. Presentment of checks for payment

. .1. A check must be presented for payment w1th1n a reasonable time
i after its issue
2. Failure to present the check for payment within a reasonable time
discharges endorsers A  drawer would be discharged only to
extent of loss caused by delay.

éﬁ* t B, Certification of checks

1. A certified check is a.regualr check drawn on a bank by a
depository and accepted in advance of payment by the bank.
’ 4

a. A dradee bank is under no obligation to certify a check

ss otherwise agreed. ’ -
certification consists of a promise on the part of the
bank that it will pay the check upon presentation for
payment at a later date.

b. Th

2. Certification of a check carries with it different results,
depending upon whether the dr#wer or the holder has it
certifieds

a.n Vhen the holder obtains gertification, the drawer and all
prior endorsers are discharged. -

b. When the drawer obtains certification, the drawer remains
secondarily liable as in any other instance when a drawee
assents to the order of a.drawer. -

3. When a check has been certified, a bank shall not be required

to stop or refuse payment.

C. Death of the drawer of a check revokes the authority of the bank to
pay, except if payment is made without notice of the death, and
except that bank may pay checks for 10 days after death.

D. A bank is liable to a depositor for payment of.a forged or raised
b check if within 1 year after the ~~turn.to him of the voucher of
payment, the depositor notifie. bank that the check was forged
or raised. The time limit is 3 years in the case of a forged endorse-
ment. .

a
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BUSINESS ORGANIZATION B Session §

Sole Proprietorship — a business owned by an individual working alone
or an individually owned business with one or more employee77
A+ Advantages- ' T //
1. Ease of formatiun and dissolution
2. . Low cost of operation
3. Concentration/of authority
4. No dilution sharing or profits -
5. Flexibility of organization -
6. Secrecy of operations '
7. Relative freedom from governmental control

P

B. Disadvantages

1. Unlimited liability for debts

2. Difficulty in raising capital

3. Limited life of organization

4. Lack of .continuity of management

5.. No, assistance or advice of co-owners ":

Partnership — a voluntiry association of two or more persons to carry

on a business for profit witQ\zie partners sharing the profits and losses
A. General partnership
B. Limited.partnership
C. Combination partnership
]
1. .A partnershlp, as such, can be a member of another partnershlp,
" if that is the intcut of the parties.
2. A’'close corporation can be a partner.
D. Advantages

! . ¢

1. Ease of organlzatlon — partnership agreement

2. Strength of credit — credit of all partners is behind the “debts

of the_partnership

.- 87" Freedom from governmental control

4, Joint responsibility for management °
5. Tlexibility of cont: 1 — agreement of the partners

6. Varied abilities of partners combined

7. Ease of dissolution '

8. Right to an accountlng by a partner

da. Partnership Law § 44 provides the authority for an accounting.

b. An action at law may not beomalntalned by one partner,
against another partner for any claim arising from
partnership business unless there has been an accounting
of business, a balance struck, and an express agreement
to pay. .

.

85
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Taxes

a. No double-taxatien on profits -
b. No income tax as such - information returns only
. ?’ﬂ”’ .

Dlsadvantages
Unlimited liability of_partners ‘despite agreement cf partners
(no silent pértner) \
Limited life of} partnership,
- " !
/ .

" a. . Terminated b’ death of a partner
b. Terminated at will by any partner

7

‘

New partnetship' agreement at transfer or change of partnershlp

‘“interest | e

Divided- authorlty /

Difficulty in obtalnlng long—term credét
Sharing/ of profits
All responsible for acts of one paltner

Tax llablllty burdensome RN

.
.

a. Each partner taxed for hls proportlonate~share-1n the
' partnership whether distribyted or not. .
b. Salaries paid to partners are/ treated as profits distributed
~or As drawings against Cuyfual account. They are not
deductible. -
Partnershwp is not an enti y and is not entitled to certaln
" deductions (charities)./These ape charged against the
individual partner. Thé same rule applies to capital
gains and losses. . i
Partners cannot gvoid tax llablllty by assignment of imterest
in partnership since any change in parties results in a
destruction of old partnership and creation of a new one
requiring consent f paqtles. .

.

[
III;” Joint Venture — a special comblnatlon of two or more persons, whereby

‘ in some spec1f10 venture, a proflt 19 jointly sought without any actual ~

partnershlp or corporate de51gnatloq v

' Corporation — a separate legal enfity cfeated by law, having shares of
stock as indication of ownership interests and having the power'to
dis tribute profits to the stockholders by means of dividends

o

"

Board of directors -

Agents of corporation (appointed by board)
. . 1 /

_ Stockholder elections . _/

o
Corporate powvers

oo

1
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BUSINESS ORGANIZATION

1. Business corporétlon law\ )
+ 2.\ General corporatlon law

3. Specific laws: Stock. corporatlon law,
"4. Corporate charter

:Types of corporations -

! i

Bgnklng law7 1nsurance lay/

Minute books for directprs and stoFkholde

-

. .

i 1

1. Public [, «f p
2. ‘Municip&l /
3. District , o //
4, Monied (BCL § 102). « K r Y
- . \ . . . . 4 .
Adwantages o %' , //‘ -
oo -\ ! IR " .
.1, Limited I?gbility “of stocklolders /N" e
. 2. VUnlimited life of, enterprise . ' - / '
l3. No isf;entra ion of control in qoard of dlrectors;end/officers .
4, Transfer of @nershlp - . // . .
a..” Sale of stock does notirequire consent of othe;/stockholaers
T unless there are specific agreements in the corporate
agreements ;o
b. Sale or transfer of stock does not change corporate status
e '\/ , ’ ’
. 5. ‘Stock -sharing plans ] g .
6.. Legal entity with rlghts and privileges apart’from those of its
stockholders {
-7+ - Credit and Cdpltﬁl obtainable through ‘sale ofLstocK or bcads ..
8. Limited lldblllty of directors anl stockholde
' ! } ’ \
'Disadvantages - /‘ f . e
L : g ///
1. Complexity of formatlon : ; .
2. State r'equu'ements 3 } /
3. State and Fedeqal .taxes on incorporation, ¢ 3:§i of corporate
Structure, and taxes on transfer of stock bonds “
4. Legal expenses - 7 ) .
5. ‘Possible lack of fieedom : / / ! ST
6. Business limited by charter ' ‘/ \
7. Officers limited 1n their powers oo
8. Income tax ; ﬂ s /
T oa.- Rates may be' greater than on inleLdual‘or*pa?tnvrshrp“‘
b. .here is double taxation on profits ard d1v1dends (except
Subchapter S corporations).
c. Amounts pald in dividends to stockholders are not deducéwble
i I as a bu31 ess expense. ® ! /
o ‘ - ol /
9. Records f , ; / / t
. ‘.', . ' ;
a. Stockliledgers and certifficate bookg ! ‘
b. rs Lo
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BUSINESS ORGANIZATION session 5

. Types of corporate' instruments .

.
-

c. Payroll books

1. Common stock

2. Preferred stock

,.@. Voting rights
b. Ownership rights
c. Dividends from profit

2 L

a. Preference in vreceiving dividends or surplus from profit
b. Return a speclfled amount
c. Specified voting rights | \ .
|
|

d. Preference i liquidation

ERIC
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Corporations
The name of the corporation is limited by the corporation laws
..of the State and must have the word "corporation," "
lor "limited " (an abbreviation will do) in its name.

! ‘ . . A

]

___ \ !
3. Bonds | E .. |
‘» 1 I 1 ' II
a. Promissory notes of ¢orporation
b. Interest in specified amount
- ¢+ No profit shqung ' '
p d. No voting rights unless specified - S
(1) Sgcured bonds . -
(a) Sinking fund — a certain specified amount se
( aside for bond payment ‘
- (b) /Mortgage bonds — payment secured by mortgage on
! equipment or property,
(2) cCall of bouds ' /
7 " (a) cCallable before maturity .
- . (b) Prepayment ' ° ;
}
, ) |
1 e. Debenture — unsecured bond ' . ‘
i , ’ ) R
N /
Trade Names and Fictitious Names '
/—/
A. |Individuals or partnerships ) '
1. Certificate must be filed with county-Zierk (P. L. § uu0)
2. There cannot be a confllc with any other trade nam: on file or
infuse. °
v 3. The name cannot be contrary to public policy and must not be
- prohibited by law. .
' ‘.'
B. .

s

incorporated,"

~

. v
o D atan

<

G
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BUSINESS ORGANIZATION . e \: Session 5

1Y ~
12
o e e .

2. Only the corporate name can be used,. - ~
i 3. The corporatlon may not use prohibited names such as "insurance,"
' . "bank " etc., unless specifically llcensed as such. s
. 4, The name may not conflict with another corporation's name, nor
T T may it confuse the public.

€

' .

. EMPLOYMENT LAWS .. | Session 6
T, Social Security TaX ‘and Insurance Benefit Laws B
s ! - . .
A. Purpose of Social Security’
" B. Tax statute
é 1. Employment tax
i a. Employees liable
B . b. Special rules for farm and domestic workers .
c. Employcr responsible for collection from employee
d. Rates and measurement of tax
'
o . (1) Rate schedule
- (2) Wage base . .

2. Self-employment tax

a. Liability
. bl - ~
S . {1} Excepted professions and callings .
{2) Right-to=elect coverage
) b. Tax rate '
¢, Basis of tax — earnings from trade or business only °
d. Benefits — same as for wage ‘earners

C. 0ld age and survivors' insurance benefits (Social Security)

1. Title II of Social Security Act
2. Persons covered .
3. Eligibility fpor benefits. & . - o - >

a. Bacis — quarters of coverage
b. Fullj insured

c. Currently insured

d. Veterans' credits

L. Types of benefits
. P

a. Classes of retirement benefits

# M

O ‘ . ’ (33




EMPLOYMENT LAWS Session 6
. . ' . . 4\ e . .
- . P " wvivors' benefits . ) .
c} isability benefits . . - -
é: Lump sum benefit
5. Computation of retirement benefits e )
. a. Average monthly wage .
o b. Benefit formula.-- primary insurance amount '
% c. Maximum and minimum .
- * s L]
6. Commencement of benefits
a. Age requirements .
* k. Early benefits s
. ¢. Importance of filing claims
W, - -
" {1) Procedure and, proofs
(2} Limitations on past due claims -
- N * * N R . '
"7. Events pesulting in loss or reduction of benefits <
8., TFamily benefits . : N T e
9. Disability benefits . : o
a. Waiting period: commencement, termination
b. 9¥isability freeze :
c. Rehabititation service
d. Reduction or suspension -of benefits
, 10. Lump -sum death payment . : ) ; *
I1. Ne® York State Unemployment Insurance Law. -
L T A.V,Naturé and purpose of law . )
: ! - A % 0 .
N B. Employers subject toe law . . L
o C. Exempt employment — electing coverage !
D. Payments to fund : ) 0
1. Emplcyer cnly ¢
® . . . .
2. Basis, of, payment . 2
a. Definition of wages . .
b. Excluded benefits and payments 'y ‘
3. TFactors determining rates .
E. Benefits payable to unemployed persons {
2 - : . |
1. Rate — determined by average weekly wage |
. 2. Ampunt and duration — accumulation of effective days
. ' -
4 ¢ g |
., | . ;
. 30 |
Qo . 5
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- a. Waiting period
b. Maximum benefit — 104 days a year .

F. Claim procedure

1. Necessity for filing /

2. Qualifications determining ellglblllty for payments
3. Waiting period

4. Reglsiratlon and reporting requlrements

' V4
IIT. New York Disability Benefits
[, ) “ :
A. Covergge ' .
.- /£ -~
1. Employers of one or more employees
‘ 2._ Exemptions .
3. Right to elect coverage
,B. Employees — exemptiong A
C. Contribution . A .
+ 1. Epployer's and employee's share o .

2. Wage base
D. Eligihility for benefits

1. Duration of employment
2. Type of disability covered
3. Limitations on type' and period of disability
. . » . -
_— .

E. Benefits payable ‘

1, Maximum and minimum payments

2. Reduction and suspension of benefits

3. Effect of coverage under other laws : —

4. Invalidity of assignment, walver, execution or attachment of .
rights .

-
- e " 1. Employed and unemployed workers' procedure
- 2. Proofs of disability

3. Appeals ‘

F. Filing of claims

G. - Cause of action against third party cau51ng disability
H. Private 1nsurance plans

- -

1. Employer choice ' .-
2. Benefits — may exceed statutory maximum . ; ?

. v

-
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IV. - New York State Workmen's Compensation Law.

~ A. Purpose
.B. Employment covered
1. Hazardous employments
.2. Election by employer

C. Right to compensation for injury

1. Limitations .

2. Exclusiveness of remedy
3. Waiting period

4 .

.
-
.

Payment
_Employer's obligations

1. Treatment and care of injuries . . T
2. Secure.compensation payments — employeé agreement to pay costs
or waive benefits is invalid

-
PR
-

‘Basis of compensation

1. Average weekly wage 0
2. Nature and extent of disability
3. Effect of payments from other sources -

Death benefits

1. How measured
2. .To whom paid

Procedure, -
. ) \‘

1. Notice of injury or death

2. Physical examinations

3. Determination of claims .

4. Modification, review, and appeals -

5. Time limitations on right to compensation

‘H,' Occupational disease

Occupational Saféty and Health Act of 1970.

A. Purpose ;f act

B. Employers subject to act

C. Standards.

1. Health

)




2. Safety
’ D. Reg;}étions -
1, Department of Labor
v 2. Occupational Safety and Health Administration
E. *Enforceﬁent B .

EMPLOYMENT -LAWS - ™ -+,

1; Inspection

2. Citation &

3. Notification of penalty
4. Review commission

d.

b.’

Hearing ' . 7
Appeal

‘5. Penalties

Session 6

VI, Civil Rights Act of 1964 (Equal Employment Opportunity)

Purpose of act

4

- ] LS
Scope. of coverage

l. Employers covered

de.

b.

a

Number of employees
Affecting commerce

Unlawful employment préctices

» -

. Employers
. Employment agencies

1
2
3. Labor organizations
Y. Others

Cw

ﬁqd&l Empioymedt Opportunity Commission

1. Structure
2. "Powers ..

d.

Investigation

(1) Inspections
- (2) Utilization of 706 state agencies

<

(3) Conduct of investigation and hearings

Penalties

. (1) Injunction
(2) Reinstatement
(3) Backpay




EMPLOYMENT LAWS o L,  Session 6

t ' . :

3. Relationship with state,agencies

vitt Age Discrimination in Employment Act of 1967

- L]

[

A. Purpose of act
1. General. -
2. Study by Secretary of Labor

Scope of coverage *

l. Employers .
2. Employment agencies 0 ? : »
@3.- Unions e ‘

' Enforcement .
: i o X . ' - ;
1. FLSA ,
. . 2. Civil remedies .. )
T ‘ 3. Rules and regulations

4, Criminal penalties

VIII» Equal Pay Act of 1963
) A. Purpose of act - . 2\
R Bl .Scope of coverage
1. Amendment of FLSA

{ -~ C. Requirements under act

! D. Enforcement procedure

L IX. New York-Human Rights &aw . - \
. . 'A. Purpose - oL
- B. Scope '
1. Exceptions ‘and limitationsl o L

C. Requirements

1. Practice
2. Procedur
P .

D. Discrimination . - -

1
2. _Defense contracts .
3. Utility companies : - ‘
4. Labor organizations : :

. _Public contracts .. . oy
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. .
E. Penalties ' - .
X. ¥ Civil Service Law, Section 108 (Taylor Act?)-:
A. Purpose ' : _ ) !

- - B. Scope C -

L3

1. Public employees
. a. Right of organization and representation
b. Exclysibn of management\and confidential employees

C. PERB

1. ~ Structure -

2. .Procedures
a. Determination of ‘representation status .
b. ,Resolution of disputes

D.. Prohibition against strikes

1. Local government procedures ™~ Ce MU
2. Judicial ‘review and enforcement

. R

a. Injunction relief .

P
.

4 b
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_jured through the us

.aceident victims within the "system" it;. .

‘party benefits" are payable.
in conjunction with other laws in order to completely comprehend it.

v

“

~ v

"APPENDIX 1 = NO-FAULT INSURANCE
N ) -
In February of 1973 this State passed into law Chapter 13 of the,

of 1973, "An Act to amend the insurance law, the workmen's compensafi .
law and the vehicle and traffic law, in relation to establishipg a )
comprehensive automobile insurance reparations system." Hence, on
1,.1974; the Comprehensive Automobile Reparations Act became effe
which meant motor vehicle owners in this State were required t
insurance, on maintain some other form of financial security, providing
certain so-called "first party benefits" to most of these-ffersonally in-
and operation Qf their motor vehicles, regardless of
fault. 1In addition, these owners-'ywould still be required to provide
protection for themselves and the permitted users of their motor vehicles
against their .liability for injuries tc others caused by their fault in
those situations whenf an action at law still exists against them. .

T . .
-The Act, in an effort to accomplish its expressly intended purpose —
of establishing & .comprehensive autemobile insurance reparations system—=
makes two fundamental changes in existing law. As to all’automobile

s
ot

"® Abolishes all right to recover damages for personal injuries in
negligence actions except for "serious injury" gases ) -

ou

er of a "motor vehicle"“to provide financial security

t

® Requires the o
for the payment, irrespective of fault, of a portion of the
out-of-pocket expenses (called "first party benefits") of dertain
of those injured by the owner's motor vehlcles. .

The Act makes numerous references to other statutes. In some
instances, references are for the purﬁbse of definition. For example, for

a definition of "owner," the Act refers to section 128 of the Vehicle

and Traffic Law.- In other places, it amends those other laws in an’affort .

to harmonize them with the "no fault! law. . ror example, section 2056§f‘ )

the Workmen's Compensatlon Law is amended by adding.a newmsubd1v1519n to -

provide that a ‘person is not entitled to disability benefits where "first

It therefore becomes necessary to-read the Act

L
In the text which follows, Mr. Wllllam S. Yaus, a graduate of the ' .
Syracuse Unlver51ty College of.Law who is presently associated with the

......

Binghamton, N. Y., law firm of Levene, Gouldln and Thompsoh, has correlated - -

rewd e

34
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THE NO-FAULT ACT AND RELATED STATUTES B
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< . 13 : ) L
Section T. Article eighteen of the insurance law is hereby rénumbered to be < i
article nineteen, and such 'law is hereby amended. by adding thereto a new
. article, to be article eighteen, to read as follows:

SR ’ , " ARTICLE XVHI

~ L 'Comprehensive Automobile Insurance Reparations Act
R Sectron 670- Title : ' —
. 671. Definitions ~
-672. Entitlement to first party beneﬁts additional financia)
. security required: . -
- 673. Causes of action for personal i injury. '
' _ 674. Settlement\between insurers. . ¢ REE
, 675. Fair.claims settlement : G
Y 1%1 - '676. Coverage for non-resrdent ‘motorists drrvrng in, thrs state -
677. Return to insured of premium savrngsa A
..§670."Title. This article shall be known as”the “Comprehenslve Automobrle
e Insurance Reparations Act.”
"{ §671. Beﬁnrtrons 1. “Basic economic loss” means, up to ﬁfty thousand
%+ dollars per person: .
(a) all reasonable and necessary expenses incurred for: (i) medical, hogprtal
syrgical, nursing, dental; ambulance, x-ray, prescription-drug and prostheétic ser-
g vices; (ii) psychiatric, physrcal and occupational therapy and rehabilitation; (i)
-\  any-non-medical remedial .care and treatment. xendered in .accordance with a-
" religious method of healing recognized by the laws of this state; A1) and, (iv) any
- -+ _ other professional health services; all without limitation as t time, provided that
.. .within one year after the date of the accident causing the i rnjury it is ascertain-
able that further expenses may be incurred as a result of the injury;. .
(b) loss of eaMtings from work which the injured person wovld have per- .
«formed had he not been injured, and reasonable and necessary expenses incurred
by such person'in obtarnmg services in lieu of those that he would have per-

-

e o as

-

.,
-
R T

formed: for income, up 'to ong-thousand dollars per month for not more than - BRE
three years from the date of the accrdent causrng the rnJury, and . o,
e ' o
(l)§6527 of the Education Law provndeh in subdivision 4(b) that the lrcensrng require- - >,

<

ments of Article 131 of that law do not_prevent or affect the “practice of the religious
tenets of any church,” This practice, however, must be in good faith, People v. Cole, 219 N
N Y. 98 (1916),-and not be a shield for business undertakings, People v. Wendel 68 N.Y S

2d 267, aff’d 272 App. Div. 1067 75 N.Y.S. 2d 302 (1946). . .
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(c) aII other reasonable and. necessary expenses incurred, up to twenty- ﬁve
dollars per day for not more.than one year from the date of the accident causmg

the injury. ' .
“Basrc economic loss” shall not include any loss incurred on account -of
death .

2. “First party benefits” means payments to reimburse a person for basic
_economic loss on account of personal injury ansrng out of the use or operation

iy

of a motor vehicle in this-state, less:

- (a) twenty percent of lost earnings pursuant to paragraph (b) of subdmsmn :

, one of this section;

(b) amounts recovered or recoverable on account of such injury under state
or federal Taws provrdmg social security drsabrhty beneﬁts or workmen’s com-
pensation benefits{(2) and ..

() any.amounts deductible under the applicable insurance policy.- ’

3. “Non-economrc loss” means pam and sufferipg and similar non-monetary
detnment : -

4. “Serious injury” means a personal injury:

(a) which results in death; dismemberment; significant disfigurement; a com-

[N

pound or comnunuted fracture; or permanent loss of use of a body organ, . .

member, functron or system; or.

(b) |f the reasonable-and customary chargés for medlcal hospital, surgical,
nursing, dental, ambulance, x-ray, prescription drug and prosthetic services
necessarily performed- as a result of-the injury would exceed five hundred dol-
lars.

5. “Owner” shallohave the meamng ascribed in section one hundred twenty
erght of the vehicle and traffic law.(3)’ .
6. “Motor vehicle™ shall have the meaning ascribed in section three hundred

“eleveri of the vehicle and traffic'law, (4) except that (a).it shall also include fire

(2 Chaptei 7 of Title 42, United States Code provides for Social Secunty disability
benefits and Chapter 67-of McKinney's Consolidated Laws of New York (Wprkmen s Com-,
pensutnon Law) provides for workmen ] compensatron beneﬁts. "

- ’s" .
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S .~¥ehicle. The term includes 3 person entitled to the use and possession of a vehicle Subject to - -

a security inferest in another person and also includes any lessee or bailee of a motor vehicle
or motorcycle having the exclusive use thereof, under a lease or otherwrse, for a period
greater than thirty days. - . ) .

(4)§3ll Ueﬁmtrons. As used |q this article: .
L 3 ¢ 4

-2, The -term “motor vehicle” shall be defined as in, sectron one hundred twenty- t‘ive of

"this chapter, except that rt shall also include trailers, semi-trailers and tractors other than -
tractors used exclusively. for agricultural purposes, and shall exclude fire and police vehicles,

--self-propelled._combines, self-propeliéd-'com and- hay -hirvesting machinés, tractors used ]
- exclusively for agricultural purposes and seif-propelled. atetplllar or cmwlen-type equrpment
while being operated on the cantractsite. .

§125. Motor .Vehicle: Every vehicle, except electrrcally-drrven rnvalrd charrs bemg .

opeiated or driven by an invalid, operated or driven upon a public highway by any power
other thian musculay power” which includes electric power obtained from overhead trolley
"wires, except vehicles which nin only “1pon rails or tracks. )

.
98

(3)§128. Owner. A person,. othet than 2 lien holder, having the propeity in or title to a

O
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“ _a#d police vehicles, and (b) it shall not iqcl‘ude' a motorcycle (as such term is
L defined in section one hundred twenty-three of the.vehicle and traffic law).(5)

. ® T ) . : s . '
= .+ . T “Insurer” means the insurance company or self-insurer, as the case may be,
« * " 'which provides the ﬁnaﬁocial security required by articles six or eight of the

. vehiclé and traffic law.(®) "~ : PR

AR 3

4 .
-t

I 8. “Member of his household” rieans.a spolise, child o‘r;,\el:ritive of the named
insured who regularly resides in his househald. ya ST
P .+ 9. “Uninsured mtitor vehidp" means a ‘mbt'or \;ehicle,.the owner of whichi is
(a) a financially irresponsible motorist €as defined in subdivision j of section six
hundred one of this chapter{7) or () uriknown and whose identity is unascer=

.. / tainable. , .,

'10."“Covered person” means any'pédestiian-injuied through the use or opera--
’-"tion of, or any owner, operator ar occupant-of, a-motor vehicle which has in,
1 #Fofect the. financial 'security required by articles six or eight of the vehicle and

traffic law (8 or which is referred to in sugdiy_ision two of section three hundred
. : I . R . o

-

[ ’ . . .
(5)§l23, Motarcycle. Every motor vehjcle having-a seat or saddle fqr'the use of the rider
and desigiied to travel on not more thén three wheels in contdct with the ground.-but
excluding a tractor. - o . .

- . PR

(®article 6 of the Vehicle and Traffic Law (§§310 to 321) is entitled the “Motor-
Vehicle Financial Security Act™ and provides for mandatory insyrance.on all vehicles
L * registered in New York: The minimum insurance réquired is ten thousand dollays ($10,00000)

LN for injuries to or death 'of one pexson-in one accident; twenty thousand dollars ($20,000.00)

. for injuries or death of two or more persons in one accident and five thousand dollars
($5,000.00) for injury or destruction of property..Article & of the Vehicle and Traffic Law

< . (88370 and 371) provides for mandatory security to be filed with the commissioner of
v . ) ~ motor vehicles by all engaged- in. transporting persons for hire in privately owned motos -
*r 7 s veliicles. : R e .
; 3 .. ) oo . . - - . . e
DA (1) §601. Definitions. As used in this asticle: . ' _
s - XX : ) o
" g j. “financially irresponsible motorist” means the owner, opefator, ot other person legally

responsible for the operation of a motor vehicle involved in an z'c_cide'iit resulting in personal
. injury or death who did not have in effect at'the time of such accidenteither (a)-a valid and
v oo collectible policy of bodily injury liability and property damage lnl:luty insurance or bond
| ) ' with applicable limits at least equal to those-specified in section three hundred eleven of the
Lt " vehicle and: traffic law-or"(b) a certificate of self insurance issued by the burtau of motor -
.- vehicles of the state 6f-New York pursuant.to section three hundred sixteen of the vehicle
and fraffic law or (c) who has not otherwise complied with the provisions of section three -
.. hundred twelve of the vehicle and traffic law. - . :
. - . - . ' 4 . . ¥ . . .
C (S)Supra, note 6.~
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L twenty-one of suc.h Jaw; (9 or any other person entitled to first party bcnef ts.

v §672. Entitlement to first party benefits; additionzal finantial security re-"
! *°  quired® 1. Every owner's policy of liability insurance issued on 2 motor vehicle in
, *7 . satisfaction of the requirenients of articles six or eight of the vehicle and 1mff‘ c

law(1®)* shall" aiso provide for; every owner who maintains another form of
.,  fingncial sécurity on a motor. vehicle in satisfaction:of the réquirements of such
: artitles shall be liable for; and every ownér of a motor vehicle required to be

h}mdred twenty-one of the vehicle and traffic lew (!!)  shall be hable for the‘
payment of first party benefits to:
“(a) persons, other than occupants of another motor vehicle. for loss ansmg
out of the use or operation in this state of such motor vehicle;and
, - (b) the named insured and members of h:s household for loss arising out of
the use or operation .in this state of an uninsured motor vehicle.
o <" ¢ 5 - - 2. An insurer may éxclide from coverage required by subdivision one a

N

section eléven, hundred hinety-two of the vehicle and traffic law); (; ) or (c) is

N\ . , o a0

S ' o . Nt . ”'/‘,/

o R ' -
. /’

(9)15321 Exdeptions. 1. Thls article shall not apply to any motor vehicle for the®

+ operation of which security is requued to be fugnished under section three hundred seventy ™

of this chapter, including those for which a certificate is issued pursuant to section three *

! ) hundred seventy-one of this chapter or under a similar law in another state except as may be
s . - provided in @ctson three hundred seventy;.to any mutor vehicle operated under 3 permit or
< ‘ a certificzte_of ‘convenience “and’ necessity issued pursuant- to the public- ce law or
R pursuant to section fifty-a of such law, or under z permit or certificate issued by the public
. - ; utility regulatory agency of another staje; nor to any motor vehicle regutered pursuant to

< L subdivision thirteen of section four hundred one of this chipter, not to any vehicle for
el = which a g ..mit or cerfificate is in force pursuant to the interstate commesce act iof (0 any

motor vehicle owned by the United States, any state or any political subdivisions bf any .’

~  state,

“. . 'yt 2:Provided, however, that any moto- vehicle exempted in subdivision one of this section
: from the provisions of any portion of this article shall be subject fo. the provnan.ns of article
o~J Y
. . elghteen of the insurance law.

- - .
v < - . .

"O)Supra note 6. . ' )

- - (")Supn note9, - ¢ ‘. “ )
. . ' “2)§l 192. Operating a sotor vehlcle while under the ifluence of aicohol or drigs.
Lo . - 1. No person shall operate a motor vehicle while his ability to operate such motor vehicle
R ", . isimpaired by the consumption of alcohol.
., 2.No person’ shall ogerate.a motor vehicle while he has J0 of one per centum or more
by/ weight of algohol in h|s~bjood as shown by chemical analysis of his blood, breath, urine
' Aot salivag made pursuan( to thé’ provmons of section eleven hundred ninety- -four of s

. ' chapter. 4 o -
Lo L 3. No person shall opetate a motor vehicle while he is in an mtoxncated condmon. '
oo : © . 4. No person shallgpperate.a motor vehicle while his ability to operate such a motor
. . A vehicle is impaired by the use of a dmg as defined in this chapter.

5 (thls suhdmsnon provndes penaltles for violations of the above)

. .7 subject to the provisions of this article by subdivision twe of section three -

pefson who (a) int>ntionally causes his own injury; (b) is injured as a fesult of - -
, . operating a motor vehicle while in-an intoxicated condition or while fiis abnhty .
to operate such vehiclc is’impaired“by- the use of a drug (within the meanmg of |

e
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injured while he is: ) . - - 7
+ (i) committing an act which would constitute a felony, or seekmg to avoid
_ lawful apprehension or arrest by a law eriforcement officer, or -

(ii) operating a motor vehlclp in a race or speed test, or

(iii) operating or occupying a motor-vehicle known to him to be stolen.

3. Each insurance company which' offers insurance to satisfy the requirements
. of subdivision one-of this section shall offet such insurance without a deductible
and with a family deductible of up to two hundred dollars (which deductible
“shall apply only to the loss of the named insured and members of his house-
hold). The superintendent may approve a higher deductible in the case of insur-
ance policies providing additional beneﬁts or pursant to'a plan designed and
implemented to coordinate first party benefits with other benefits.

4. Insurance policy forms for insurance to satisfy the requirements of sub-
divisiom\ one of this section shall be subject.to approval pursuant to articles

. seven-A and eight of this chapter.(!3) Minimum benefit standards for such

b one(“)oft

(-4

.

policies ang for self-insurers, and rights of subrogration, examination and other
such matters, shall be «established by regulation pursuant to section twenty-
;Xchapter N

45, Every owner’s policy of liability insurance issued in satisfaction of articles

six or eight of the vehicle and traffic law(!5) shall also provide, when a niotpr -

vehicle covered by such policy is used or operated in any other state or in any
Canadian' province, insurance coverage for such motor vehicle at least: in the
minimum amount required for such vehicle by the laws of such other state or
Canadian pyvince.

§673. Causes of action for personal injury. 1. Notwithstanding any other law,

in any action _by or on behalf of a covered person against another covered person =

for personal injuries arising out of negligence in the use or operation of a motor
vehicle in this state, there shall be no right of recovery for non-economic loss,
except in the case of a serious injury, or for basic economic loss.

2. In any action by or on behalf of a covered person, agamst a non-covered
person, whére damages for personal injuries arising out of the use or operation of
a motor vehicle in this state may be recovered, ari insurer which paid or is liable
for first party benefits on account of such injuties shall have a lien against any
recovery to the extent of benefits paid or payable by it to the covered person.
No such. action may".be compromised by the covered person éxcept with the

(DArticles VII A and VIIl of the Insurance Law provnde for the regulatlon of insurance .

rates.

(14)§21 Regulations by supenntendent. The superintendent shall have power to pre-
scribe, in wrltln“i, officiai regulations, not inconsistent with the provisions of this chapter:

a. governing the duties assigned to the members of the staff of the insurance department;

" b. effectuating any power, given to him under the provisions of this chapter, to prescribe
forms or otherwise to make reglilatnons,
toe mterpretmg the prov:snons of this chapter,

d. governing the procedure®to be followed in the practice of the insurance department.
The superintendent may likewise, from time to time, withdraw, modify or amend any such
regulatlon .

o7

(ls)Supra, note 6. .




written consent of the insurer,.or with the approval of the court, ar wheze the
amount of such settlement exceeds fifty thousand dollars. The failure of such
person to commence such action within two vears after the accrual thereof shall
operate °to insurer a cause of action for the amount of firsl party
benefits paid or paydble against any person who may be liable 10 the covered
person .for h rsona) injuries, which cause of action shall be in addition to the
cause of action of the covered person; provided, however, that in any action
subsequently commenced by the covered pzrson for such injuries, the amount of
- his basic eronomic loss shall not be recoverable. .

3. Where there is no fight of recovery for basic econamic loss, such loss may
neverthéless be pleaded and proved to the- extent{ that it is relevant te the proof
of noneconomic loss.’

§674. Settlement between insurers. 1. Any ms\lurer liable for the payment of
first party benefits to or on behalf of a covered person shall have the right to
recover the amount of such benefits so paid from the insurer of any other
.covered: person if and to the extent that such Gther covered person would have
been liable, but for the prowsnons of this article, to pay damages in an action at
law. .

2. The sole remedy of any insurer to recover on a claim arising under sub-
division one of this section, shail be the submission of the controversy to man-
datory .arbitration. pursuant to procedures to be promulgated or approved by the
‘superintendent.

+3. The liability of an insurer imposed by this section shall not affect or
* diminish its obligations under angpolicy of bodily iajury liability insurance.
§675. Fair claims settlement. 1. Payments of first party benefits shall be

"* made as the loss is incurred. Such benefits are overdue if not paid within thirty

days after the claimant supplies proof of the fact and amount of loss sustained.
If proof is not supplied as to the entire claim, the amount which is supported by
proof is overdue if not paid within thirty days after such proof is supplied. Al
overdue. payments shall bear interest at the’ rale of two percent per month. The
claimant shall aiso be entitled to recover his attorney’s reasonable fee if a valid
claim or portion thereof was overdue and such claim was not paid before the
attorney was retained.
~ 2. Evesy insurer, shall provnde a clanmant with the option of submitting any
dispute involving the insurer’s liability to pay first party benefits, the amount
thereof or any-other matter whiclr may arise under subdivision one of this
section .to binding arbitration pursuant to simplified procedures to be promul- -
gated or.approved by the superintendent.
§676. Coverage for non-resident motorists driving in thns state. Every i insurer
. authorized to transact or transacting business in-this: state, or controlling or
controlled by or under common control by or with -an insurer authorized to
transact o transacting business in-this state, which sells a policy providing motor
vehicle " liability insurance coverage, or any similar coverage, in any state or
Canadian piovince shall include in each such policy Covefage to satisfy the
financizl security requirements of articles six or eight of the vehicle and traffic
law(16) and to provide for the payment of first party benefits pursuant to

e A sttt ———
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subdivision c1e of section six hundred seventy-two of. this chapter when & motor
vehicle covered by such pelicy is used or operated in this state, and every such
policy shall be construed as if such coverage were embodied therein.

§677. Return to insureds of premium savings. 1. On or béfore Novembes
first, rineteen hundred and seventy-three, each insurer shall file with the superin-
tendent the schedule of rates, rating plans, rating tules and .rate manuals, to-
gether with the supporting information required by section oune, hundred
seventy-eight(! 77 of this chapter, which it proposes to use in connection with
the insurance requnréd by section six hundred seventy-two of this chapter and by
articles six and eight of the vehicle and traffic Jaw.(18) Such rates, rating plans,
rating rules and rate manuals shali be subject to disapproval pursuant to section
one hundred seventy-nine of this chapter.(!?)

2. The policy premium to be charged by each insurer in connection with the
insurance required by section six hundred seventy-two and bodily injury liability
insurance required by law shall be at least fifteen percent or, with a two hundred
doltar family deductible, twenty, percent below such insurer’s policy premium in
effect on January first, nineteen hundred seventy-three, for bodily injury
liability insurance required by {aw and medical payments insurance; provided,
however, that such reductions shall be greater to the extent that the superin-

_tendent determings that industry average premiums in effect on November first,

‘nineteen hundred seventy-three, are lower than industry average premiums in

¢

effect ‘on January first, nineteen hundred seventy-three. Actuarially com-
mensurate ad]ustments shall be required in the case of other combmat ons of
coverage.

3. On or before January ﬁfteenth nineteen hundred seventy-four, nineteen
hundred seventy-five and nineteen hundred seventy-six, the superintendent shall
file with the governor and the legislature a report showing the rates for the
coverages provided for in section six hundred seventy-two, bodily injury hablhty
insurance and medical payments insurance.

4. Each insurer which has in effect on February ﬁrst nineteen huadred
seventy-four, with a previous inception date, an owner’s policy of liability 1sur-
ance shall compute and refund to the insured {no later than the next rercwal

" date of the policy) the difference, if any, between (i) the unearned portion of

<

“7)§l78 Public disclosure.
1..All policy forms and rating classiﬁcatlons,and territories filed with the superintendent
shail be available for publw inspection at the department.

2. Every insurer and vating organization shall monthly furnish_the supcw:teadem—aﬂ“""

changes in the rating rules and schedules of rates-sucirinsirer or rating organization is then

. Jasing in-this-state; and shafl quarterly fusinish the superintendent statistical, rating and other

information 1n support of changes in rating rules, schedules of rates and rating classifications
and territories; Such miles, schedules and information shall be available for public inspection
at the-department.

‘A subsection 3 has been added by the “No-Fault” Law. §178 is paxt of Article VII-A of the
Insurance Law.

(ls)Supfa, note &.

('9)§l79 part of Article VII-A of the Insurance Law, provides foz enforcement of the -
rate regulatlons set forth in the Amcle.

*
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- the policy prerium attributable to bodily injury liability insurance and medical
payments insurance and (ii) the premium to be charged for such period for the
coverages provided for in section six hundred seventy-two of this article and
bodily injury liability and medical payments insurance.

5. In accordance with regulations prescribed by the superintendent, each
insurer issuing policies which are subject to this article shall establish a fair,
practicable and non-discriminatory plan for refunding or otherwise crediting to
those purchasing such policies their share of the insurer’s excess profit, if any, on
such policies. Ari excess profit shall be a profit beyond such perceatage rate of
return on net worth attributable to_such policies, as computed iy ‘accordance
with the regulation required by subdxvxsnon one of section ane hvr sed seventy-
six(20) of this chapter, as is determined by the superintendent to be so far above
a reasonable: average profit as to amount to an excess profit (taking into con-
sideration the fact that losses or profits below a reasonable average proﬁt will
not be recouped from.such policy holders). No such plan shall be required to
apply to any such policy issued or renewed with an inception date on or after
February first, nineteen hundred seventy-seven. In prescribing such regulat:ons‘

- the superintendent may limit the duration of such plans waive any reqmrement
for refund or credit which he determiries to be de minimis or 1mpracncable
adopt forms of retumns which shall be made to him in order to establish the
amouni of any sefund or credit due, establish periods and times for the deter-
mination”and distribution of refunds and credits, and shall provide that insurers -
receive appropriate credit against any refunds’or credits required by any such
plan for policy-holder dividends and for réturn premiums which may be dUe
under rate credit or retrospective rating plans based on experience. .

*§2. Subdivision one of section one hundred seventy-six of such law, as
added by chapter one hundred eighty-nine of the laws of nmeteen hundred

' sixty-nine, is hereby amended to read as follows:

§176. Standards for rates; competition; precedure. 1. Rates shall not be.
excessive, inadequate, unfairly discriminatory, destructive of competition or
detrimental to the solvency of insurers. I determining whether rates comply
with the foregomg standards, the supermtended shall include all income earned
by such ‘insirer and any insurér controlling or controlied by such insurer or
under common control by or with such insuner on’ all its mvestments of any- kmd
and wherever located. -t

2. a. Except as otherwise provided in this subdivision or in pa_rggr 2ph cof
subdivision two of sectlgg_ggghgggr_edsexemy—mne-pmﬁl’mg of rates, sched-

,__ulesoef—fates—ratm'g"ﬁlins rating rules and rate anuals with the supenntendem )
or his prior approval thereof shall not be required.

b. No insurez, or rating organization shall use a rating classification or territory
unless it has been filed with the superintendent and either (i) he has approved it,

4

(20) §176. Standards for ntes, competition; procedure
1. Rates shail not be excessive, mzdequate, unfairly discriminatory, destructive or com-
petition or detrimental to the solvency of insurers. In determmmg whether-rates comply
with the foregoing standards, the superintendent shall” include all income earned by such
,, insurer- and any inisurer eontxollmg or controlled by su ™ insurer or under common control
" by or with suck i nsurer on all its ‘investments of any kind and wherever located.
This is as §176 was changed by the “No-Fault” Law.

»
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or (ii) ninety days have elapsed and he has not dlsapproved it as unfairly dis-
criminatory or violative of public policy. . .
c. If the superintendent, determines, after a hearing and on the basis of find- >

mgs of fact and conclusions, that, with respect to any. territory or to any kind,
subdivision or class of insurance, competition is either-(i) insufficient to assure
that rates will not be excessive, or (ji) so conducted as to be destructive of :
competition or detrimental to the solvency of insurers, he shall-order that the : b
rates for such ingurance or territory shall be regulated pursuant 'to article eight.
Such order shall have a specified duiation of not more than one year but may be
renewed by the superintendent upon appropriate ﬁndmgs of fact, conclusions
and order. .

3. No policy form shall be delivered or issued for delivery unless it has been
filed with the superir..i¢ndent and either (i) he has approved it or (ii) thirty days
have c!apsed and he has not dlsapproved it as mlsleadmg or violative of public
policy.

4. Any reqmrement in paragraph b of subdmsnon two ‘and in;subdivision
three of filing with or prior approval by the superinterident may be waived by ;
regulation adopted by, the superintendent afte™a public hearing. .. C e

5. Rating classifications and territories and policy forms lawfully in use im- -
mediately prior to January first, nineteen hundred seventy may continue to be \
used theieafter, notwnthstandmg paragraph b of subdivision two and subdivision
three.
§3. Section one hundred seventy-eight of such law is hereby amended by.
adding thereto a new subdivision, to be subdivision three, to read as follows: (21)
3. The superintendent shall by regulation establish a method for determining = '
' profitability (from-whatever solrce such profits-are derived), and rates of return  -- .
on net worth, assets and earned premiums, with respect-to each kind of i insor-
ance subjec* to this article, based on reasonable and uniform assumptions, inc-
- luding assumptions as to (i) amqunts of net worth attributable to such kindsof . -
_.insurance, (ii) assets available for investment generated by such kinds of insur-
ance, (iii) federal.income taxes, and (iv) average eamings on insurers” ‘invest- |
ments. Such regulattons shall require insurers annually, to report to the superiri- - .
tendent, who shall make Such reports available to the public, concemmg such
profitability and rates of return. -
§4. Section ‘sixty-three of- such law is hereby amended by addmg thereto a:
new subdivision, to be subdivision two-a, to read as follows: ..
§63. Assigned risk plans. 1. The superintendent shall, after consultation with- ) 1
the insurers licensed to write motor vehicle insurance in this state, approve a.
reasonable plan or plans for the equitable apportionment among such insurers of

' -
I I

_ applicants for such insurance who are in good faith entitled to but are unable to

‘procure insurance through ordinary methods and, when such plan has been- -~~~
approved, all such insurers shall subscribe thereto-and-shall participate therein.
In_addition-to- the-membérs .of the committee elected by the subscribers to

"~ “administer the plan, the superintendent shall appoint annually two additional

members who shall be duly licensed insurance agents or brokers representative of
“broad segments of the public obtaining insurance ttirongh the plan.

-

(2Dsybsections 1 and 2 are reproduced at note 18, supra.
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2."Any such plan shall provide for the availability to appllcants of the follow-
ing motor ‘vehicle insurance coverages:

(a) for legal liability, up to fifty thousand dollars~because of bodily injury to
or death of one person in any one accident and, subject to such limit for one
person, up to one hundred thousand dollars because of bodily injury to or death
of two or more persons | in any one accident,-and up to tén thousand dollars
because of lnjury to or destruction of property of others in any one accident;
and

(b) for loss or damage to an automobile insured under a policy, up to ten
thousand dollars actual cash value subject to a deductlble of not less than one
hundred dollars and

(¢) for medical payments with respect to pnvate passenger motor vehlcles not
for hire, irrespective of the legal liability-of- the insured, because of bodily injury
to or death of any person insured thereunder, up to one thousand dollars. )

2-a. Any such plan shall also-provide for the availability to applicants of (a)
twice, the. dollar level of first-party “benefits prescribed in section six hundred

. seventy-two of this chaptér; and (b) commensurate first-party benefits for per-’

Sonal injury arising out of the use or operation of a motor vehicle. in any other

state or Canadian province. -

3. Such plan shall provide for the method of classifying nsks,aestabllshmg
territories and making rates. applicable thereto. Such rates, except-with; Tespect

- to rates for the minimum limits-of insurance required by article six or article

seven of the vehicle and traffic law, shall be based upon-loss and expense éxperi-
ence of the risks insured pursuant to the. plan.

4. It shall' be the duty of the committee designated to operate the plan to
establish for the benel% of applicants standaids of service to be observed by
insurers participating in-the plan including, but not limited to,-the timely issu-
ance of policies, certificates and-endorsements, fmancnal security forms, and the
colleciion of required deposits. .

5. Any applicant for such insurance, any person msured under such plan and
any insurer affectad may appeal to the superintendent fromr any ruling or deci-

sion of the manager or committee designated to operate such plan. All orders.of .

the “siperintéendent shall be subject to 1ud|c1al review as provided in sectlon

" thirty-four-of this chapter.

-phone line. or otherwise, to conveniently process. claims of the insureds.

6. All insurers participating in the plan. shall either maintain an office in this
state or establish 2 communications system, by. means of a direct toll free tele-

§5. Subdivision one of the section one hundred-sixteen-a of “such law as
added _by. chapter one thousand thlrty three of {he laws of nineteen hundred

“seventy-one, is hereby amended to read as follows: :
§116-a. Agents’ contracts and brokers’ accounts. 1. Where a1, insurer notifies

an agent licensed pursuant to section one hundred fifteen or broker licensed
pursuant tosection oné hundred nineteen that his contract or account shall be
terminated: (i) with respect to policies required to be renewed by section one
hundred sixty-seven-a- of this chapter, the insurer shall renew such policies
through such agent or broker during the period of twelve months next following
receipt by the agent or broker of written notice of such termination, and the

" ifisurer shall renew the policy for any additional required policy periods through

another agent or broker who has 2 .contract or account with the insurer
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. designated by the terminated .agent or broker to. be the successor agent or
broker; (ii) with respect to all new business offered by such terminated agent or
broker which is subject to the provisions of section one hundred sixty-seven-a of
this chapter, the insurer shall .accept all such business meeting the insurer’s then
current underwriting standards during: the period of one-hundred twenty days -
next following receipt by the agent or broker of written notification of 'such
" termination; and (iii) with respect to insurance whicl¥is subject to the provisions
of section one hundred sixty-seven-b of this chapter such insurer during the
period of one hundred twenty days next following feceipt by the agent or
broker of written notlﬁcatlon of such terminatjen shall renew and accept new ’
. business offered by such agent or broker provided that such renewal or new
business meets the insurer’s then-current underwriting standards. The insurance

o agent, or broker shall be entitled to receive commissions on account. of all*busi- -

ness renewed\ or_writteri pursuant-to this subdwnsnon at the insurer’s prevallmg
commission rate forsuch business.

2. THis section shall not appTy\t(L() insurance other than msurance whxch is
subject to sections One hundred sixty-seven-a_or one hundred sixty-seven-b-of--
this chapter: (ii) an agent who.ag:ees-tO'repreie%fexcluswely one insurer or a
-group of msumﬁer common management; or (iii)-an agent-or broker whose
license has been revoked by the superintendent or whose contract or acceunt has
been terminated for insolvency, abandonment, gross and wilfull mtsconduct\Or\
failure to pa))’ over to the ingurer moheys due to the msurer after his recetpt ofa
written demand therefor.

§6. Paragraph (e) of subdivision one. of sectton one hundred sixty-seven-a of
such law; as added by chapter seven hundred seventy-one of the laws’ of mneteen
hundeed- snxty-etght is hereby amended to read as follows:

§7. Paragraph A of subdivision four of section one hundred snxty-seven-a of
such,law, as amended by chapter one thousand thirty-three of the laws of
nineteen hundred seventy-one is hereby aniended to read as follows:

§167-a. Automobile -insurance policies; cancellation and renewal provisions.

" 1. Definitions; as.used in this section:
(a) “Policy” means an automobile liability, automobile physncal dimage or
t autom,oblle collision pohcy, or any combination thereof, -delivered or 1§.s$fted for
delivery in.this state, insuring a natural person as named insured, or oneor more
related mdtv:fuals_resldent of the same household, and under.which the msured
vehiclés'therein designated are of the followmg types only: :

1. a‘motor vehicle of the private passenger of station wagon type that is not
“used as a public or livery conveyance for passengers, nor rented to others, or

2. any other four-wheel motor-vehicle with a load capacity of fifteen hundred
pounds or less which is not used in the-occupation, profession or business of the
" insured; provnded however, that this section shall not apply: (1) to policies
issued pursuant to section sixty-three of this ‘chapter, under the New York
automobile assigned risk plan, nor (2) to.any policy insuring more than four"’
automobiles, -nor (3) to any policy covering garage, automobile sales agency.
repair shop, service station or public parking place opération hazards.

(b) “Automobile hablhty coverage” includes only coverage of bodily injury
“and property. damage liability, medical payments and, uninsured motorisfs.
coverages. E¥S

(c) “Automobile physical damage coverage > includes all coverage of loss or

-
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damage to an automoblle insured under the pollcy except loss or damage result-
ing froth collision or upset.

(d) “Automobile collision coverage” includes all coverage-of loss or damage
to an automobile insured under the policy resultmg froni collision or upset.

(e) “Renewal” or-‘“to-renew” means the issuance and delivery by an insurer
of a policy superseding at the-end of the pohcy period a policy previously issued
and delivered by the same insurer, or the issuance and-delivery, of a ‘certificate or
notice extending the term of a policy beyond its pohcy period or term; pro-

vided, liowever, that any policy with a-policy period or term of less than twelve:
months shall for the purpose of this section be considered as if written-for a -

policy period or termi of twelve mornths. Provided, further, that any policy
written for a term longer than one year or any policy with no fixed expiration
date, shall for the purpose of this section, be considered as.if written-for-suc--

.- cessive policy- peiiods or terms of one year, and such policy may be terminaied,
if otherwise permitted by paragraph A of_sub.dmsnon four-of thnssect10mat‘th€ -
—.———expiration-of arr afinual period ¢ upon giving forty-five days notlce of non-renewal

prior.to such anniversary date. < s

(f) “Nonpayment of premium’ means failure of the named msured tnmely to
discharge any of his obhgatlons in connection with the payment of premiums on
a policy of automobile insurance or any.installment of such premium, whether
the premium is payable directly to the-insurer or its agent or-indirectly under
any premium finance plan or extension of credit. Payment to_the-insurer, or to

-an agent or broker authorized to receive such payment,-shall be-timely if made

within ten days after recelpt by the insured of a notice of cancellatlon for
nonpayment of premium. .

2. Effective sixty days after the mcepnon date- of a policy or, if the poliey is a
-renewal, effective immediately, no notice of cancellation shall be effective unless
“it-is-issued in accordance with the procedural requirements of the vehlcle and
‘traffic |am<hsbased on one or more of the follownng reasons:

A. non-payment of premi e—

B. the driver’s license or motor vehicle reg;sﬁamﬁ'othe named msured or of

any other operator who either resides in the same- lousehold or customarily -

operates an automobile insured under the policy has bee\under suspension or

© revocation during the policy period or, if the policy is a renqwal during its
_policy period. -

limit afforded under the policy.

3-a. During the first sixty days that a policy is in force, if it is not a renew.
no noticé of cancellatton shall be effective unless it is issued in accordance with
the procedural requirements of the vehicle and traffic law and states, or is
accompanied by a statement of the specnf ic feason or reasons for such cancella-
tion.

4. A. Unless th¢ insurer, at least forty-ﬁve but not more than sixty, days in
advance of the end of the policy period, mails or delivers to-the named insured
at the address shown in the policy notice of its.intention not to renew the policy
or to condition its renewal upon reduction of limits or elimination of any
covérages afforded under the policy, the named insured shall be entitled to
renew the policy upon payment of the premium due on the effective date of the
renewal and the renewal policy shall provide that the insurer shall not cancel

3. The provisions of subdivision two shall apply to each and eve%veﬁ
1,
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_such policy or reduce any of. the; limits or cancel any. of iie coverages provided’

. + . thereunder except as provided  in subdivisions fwo and three of this section.
o - . .Provided, however, the named insured sl!g[!,be entitled to renew such policy, .
* ... upon paynient of the-premium due on the effective date of each renewal, for the ° e

three successive annual policy periods commencing at the first anniversary date
of the policy on or after August first, nineteen hundred seventy-three and on or .
before July thirty-first, nineteen hundred- seventy-four, .unless grounds for =~ . :
cancellatiori exist- pursuant to subdivision’ two of this section or as may be L
required pursuant to a program approved by the “department as necessary '
; because a continuation-of the present premium volume would bé hazardous to
the interest of policyholders of the insured, its creditors or the public. The
specific reason or réasons for non-renewal. or conditioned renewal-shall be stated *
, - " in. or accompany the notite: required by this subsection. This subsection_shall
) - not_apply’ (i).in. case-of-nenpayment—of premium; or (ii) where the named ..
—— insured or his authorized agent or btoker, or any insurer of the named.insured, :
’ ' .- mails or delivers written notice to the insurer that thé policy has been replaced
with another insurer or is no longer desired. Renewal of a policy Shall not R
constitute a waiver or estoppe] with respect .to grounds for cancellation which - - -
existed. before the effective date of such renewal. B
B. Notwithstandirig-the failure of an insurer to comply-with this subsection, :
the policy shall terminate ‘on the effective- date of any other insurance policy .
with respect’{o any automobile designated in-both policies. - - -~
. " .. 5. When a policy -is cancelled or non-rerieWed; other than for hon-payment of "
premiums or the.insureds having obtained substitute coverage, the insurer shall Co
notify the insured of his possible eligibility for insurance through the New York e
. .. automobile assigned risk plan. Such notice shall accompany or be included in the T
: cancellation or non-renewal notice and shall state that notice of the availability T
i ¢ of said assigned risk plan is given pursuant to this section. - - .
o . 6. A. There shall be.no liability on the part of and no cause of action of any
- nature shill .arise against any insurer,-its authorized-tepresentatives, ifs agents, its
employees, or agy firm, person or corporation furnishing to'the instrer informa-

. tion as to reasons for cancellation, reduction of limits, elimination of coverages, .
conditioned renewal or non-renewal, for any statement made; unless shown to -
have been made in bad faith with malice in fact, by any, of them in any written

. ~ notice of cancellation, reduction of limits, elimination of coverages, conditioned
renewal.or.non-renewal, or in any other communication: oral or writtén, specify-
ing the reasons for cancellation, reduction of limits, elimination of coverages,
conditioned renewal or non-renewal, or the providing of information pertaining
thereto, or for statements made or evidence submitted at any hearings con-
ducted in connection: therewith. :

. " - 'B. Proof of mailing of a notice of cancellation, reduction of limits, elimina-
P - tion of covérages or of .intention not to renew or proof of thé mailing of the
reasons therefor, to the named insured at the,_address shown in the policy, shall
be sufficient proof of the giving of notice and the giving of reasons required by
this section. :
é’ .
| §8. Section two hundred five of the workmen’s compensation law is hereby
B amended by adding thereto a new subdivision, to be subdivision ten, to read as
N . follows: . _ :

-
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§205. Disabilities and disability periods for which benefits are not payable.
No eniployee shall be entitled to benefits under this article: 2 .

* » W

10. forany dis:bility caused by or arising out of thc use or operation of a
motor vehicle where first party bcneﬁts are payable pursuant to article cighteen
of the insurance law. - * -

§9. Section three. hundred twenty-one of the vehicle and traffic law, as Iast -
_amended by chapter two hundred ninety-three of the laws of nineteen hundrcd
seventy-one, is hereby amended to read as follows (’3)
§3"| “Exceptions ST

sew o

S S
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-2 Provided; hiowever, that any motor vehicle exempted in sub-division one of
tlns section from the provisions-of any poruon of this article shall bc subject to
the provisions of article eighteen of the insurance law. -

§10. Subdivision seven of section three hundred eleven of such law is hereby
amended to read as follows:

7. The term-“financial security deposit” shall mean for each motor vehnlc
the deposit with the. commissioner of twenty-five thopsand dollars in cash, or
securities, such as may legally be purchased by savings "banks or trust funds, of &
market value of twenty-five thousand doliars and an additional deposn in an
amount determined by the commissioner to be sufficient to satisfy the require-
ments of article eighteen of the insurance law.(24)

§11. This act shall take effect on February first, nineteen hundred seventy-
four and shall.apply to the use and operation of motor vehicles in this state on .
and after such date, and-any policy of insurance-obtaified to satisfy the ﬁnanual
security requirements of articles six or eight of the vehicle and traffic law which
does not contain provisions complying with the requirements of. article eighteen
of the insurance law as added by this act, shall be construed as if the_provisions -
required by such article were embodied- therein,” except that (a) section six
_hundred seventy=seven of the insurance law as added by section one of .this act-
shall take effect October first, ninetcen hundred seventy-three; {b) sections five,
six and seven of this act shall take effect August first, nineteen hundred seventy-
three .and shall apply to policies of liability insurance written or renewed, or:
which have a refiewal anniversary date on or after August first, nineteen hundred
seventy-three; and (c) all actions necessary to prepare for the implementation of
this act may be taken prior to the effective date. >~ | -

\\

1

(22)Subsec_tions 1-9 provide the circumstances under which an employee cannot recover’
workmen's compensation benefits. ‘
(23)This entire scction as changed is reproduced at note 9, supra:
. 24)1his section provides definitions of terms used in:thc “Motor Vehicle Financia!
Security Act.” .
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1. C§/¢k room fa0111t1e5° chalk, erasers, 11ghts.
2. /f;troduce yourself and make a few introductory remarks.

" 3.. Keep the atmosphere informal,

4. Avoid the use of the words "class," '"teacher," "classroom," "students."

2. Use teaching aids: forms (summons, complaint, petition for letters
of administration and so forth), mimeographed outlines, charts, films, .
. overhead projector and’ transparen01es. Y\ - P

— T

6. Always. allow_tlme fopqdnscussionf‘

— 7. Encourage questions but do not let any one partlclpant dominate the
’ convePsation. |

8. Allow a 10-minute break at the end of each hour. . . -
. . 9. Start on time; stop on time. e iﬁ

. ’ . M .
10. Translate legal terms into non-technical language. You'have a better
charice of reaching each person if you use simple words.
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- .. < .NYSBA FILMS
’ - .- ! ?

- - . .

. A number of 20-minute films which correlate quite well with various
.+ . .topics outlined in this publication are available from the New York State
. Bar Association, -1 Elk St., Albany, NewcYork 12207. Their titles and a
- ,.briéf annotation of each follows. . ‘

e Saturdagy Night At Fort Apache. Produced by WNBC-TV as part of its New *
-, York Illustrated series, this film is a documentary ‘about the k4lst Police .
,Precinct in the South Bronx. ‘ . <

?

e The Ex-Con Outside. This £ilm dramaticaily poiﬁts out the problems facing®
éx-offenders when they try to earn their own way in the world.,

<

o The Bill Of Rights In Action: Equal Opportunity. Despite the Constitution
with its Bill of Rights and many new laws, no area has presented more complex
. problems than the achievement of equal opportunity for all our citi%ens.

< . In this film, a case involving equal employment opportunities is argued in

depth before an arbitrator,-and the film is left open ended — the viewers
are asked to decide the issue. -

. - - .l
e The Bill Of Rights In Action: Frggggm_ggrReligionv——TheTBiII“Bf'nghts
~__Um_guagan:tees—us~freed‘dm'6f"'f‘eligion. But what happens if through the free

g exercise of religion, laws are Proken or life is endangered? In this film,
o we hear lawyers arguing the constitutional issues involved in.a transfusion
© " . case. ' ‘

.\

e The Bill Of Rights In Action: Freedom of Speech. The Bill of Rights

. guarantees us freedom of speech. - But are-there limits to this freedom?
This film follows the case of an unpopular speaker who is convicted of
disturbing the peace.

e The Bill Of Rights In Action: Stqéx»Qf_é_Trial: Two young men are
accoused of a misdemeanor offere. Following them from their arrest through
- their trial, the film stresses the importance of die process of law.

. ‘e The Bill Of Rights In Action: The Privilege Against Self-Incrimination.
Perhaps no Constitutional amendment has aroused more controversy than the
Fifth. The Fifth Amendment's privilege against self-incrimination protects
the accused against coerced confessions. But on occasion it can also serve
as a shield behind which a guilty person can hide: This film explores the
importance and the abuse of the Fifth Amepdgent. ' .

e Changing The Law. A new city ordinance in a California coastal community
séts limits on the number of hours that a group of young surfers can use the
beach. Reacting angrily to this restriction, the youths riot in the streets.
_ Provocative and entertaining, this documentary-style film shows the
« 'advantage of changing laws by peaceful rather than violgnt means. v

112 | .

o e o 2 s o TR P £~ s £




