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. Professor Roberts' paper was prepared for' the Northeast Regional
Center for Rural Development. It was used as the basis of his presentation
on "The Use of Direct. and Indirect Police Power for Land-Use Control" at
the Conference on Rural Land-Use Policy in the Northeast held October 2.4,
X 1974 under the sponsorship -of the Northeast Center and cooperating groups -
/ affiliated with the land-grant colleges and universities in the 12 North-.
e - eastern states. The complete paper was published in the Proceedings of
o £hat Conference (psges.13-53 of the Center's Publication. 5).

ince 196k4. ‘He served as Professor of Lew at Villanova Law School during
957-64 and has. been Visiting Professor at Nottingham University (Englahd).
He: is: author of Land Use Planning: . Cases: and Materials {(New York: Matthew-
Bender, 1971).- He was a contributing author to Law and the “Envirommenf- -
(1970), Envirommental Law (1970), McCormick on Evidence (Cleaxry edz; 1972),
-and Public Land Acquisition for New Communities and the--Control of Urban
Growth (1973). Professor Roberts: was Editor-in-Chief for "Public “Regudation
U e -Companies:-and Abstracters (1961). T

/g Professor Roberts has:been Professor -of Law at the :Cornell Law School

-of “Title- 1hsg;g.n’c

-

 The paper by Professor Roberts is a valuable resource for public .
policy education in the area of rurel land use, -an area which is. at the
center of issues-of ;great importance to individuals -and. to-commnities- in:

the Northeastern states. It is reprinted as a-p: 4 -of the program conducted

oy the Northeast Regionsl -Center for Rural Development under Section: 503

(b)(2), Title V of the Rural Development Act -of 1972 and as a part of its

progrem supported by P. L. 89-106 special grant. funds: provided through the
‘Cooperative State Research.Service, U.S. Department .of -Agriculture..

: _ Olaf F. Larson

f)irectcjr, ‘Northeast Regional Center
for Rural Development
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A BASIC- INTRODUCTION TO LAND USE CONTROL IAW AND DOCTRINE .
. E. F. Roberts . S -

I. GENESIS OF THE ZONING MECHANISM
— N
"No one in America feels-any great . concern for protecting
agricultursl land from urban development.

\ : DEFAIONS, "LAND~USE CONTROLS
- IN THE' UNTIED STATES ‘9 (1962)

. A, ZONING - A BY-FRODUCT .OF URBANIZATION

Early ‘American settlements were planned communities.l In the —
‘Massachusetts-Bay -Colony,. for example, the colonial farmers lived within-a
built-up village: and daily went -out -to the fields that surrounded thic
.cluster -of ‘housing.' Most villeges -centered: on.a common, ‘and- the ‘house lots:
were: arranged -aropnd it -on the basis of a squared grid. It was not unusual
40. £ind provisions that required housing to be set back :a prescribed -dis~
+ance_from_the_screet_linel_ﬁMore_interesting_st1114_theae colonial :schemes ]

7' ‘as planned filled up, ‘the time- had -arrived to: ‘found -an- entirely new settle-
ment elsewhere for the overspill

envigaged a 1imit d_population, the -assumption being that,.-when the: village

. ‘Even: though New England ‘began.-as -an- agricultural sqcietys -econom=-
ics shortly triumphed over tradition, and these.-neatly planned new towns:
-disappeared. When (in 1776) Adam Smith published his Wealth of ‘Nations,
-commercial society had begun to-replace ‘agricultural society in the Anglo~
-Sexon: countries. -Trade -and -commerce appeared: to-offer more rapid- routes: to-
wealth than- farming, and people -active in. trade -and commerce began to- co-opt
the town proper, while the farmers:-began to locate- their homestesads on the
sites-of their particular acresges. The price -gtructure-of land calculated:

in terms of its strategic urban location was ‘beginning to- influence the-
,life-styles of the various callings. In the process, the +Yillages :grew- into
towns, -and. haphazard ‘construction “all -but. obscured the original design-of
-most ‘Awerican- centers of ‘habitation. : . ‘55\\

g

E. F. Roberts is: Professor of Law, The Cornell Law School Ithaca,
New. York
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No sooner, moreover, had Adam Smith purported to define the rules
that governed the market place than commerce basqa upon cottage industry
began to be replaced by the factory system.. Arkwright's spinning frame -
the starting point in the history of mass production - was invented in
1770. The: iron foundries began to appear around 1780, Thereafter towns
began to spring up not on the basis of pure chance -but in response to a
calculus involving the coalescence of raw materials, fuel, transportation,
and labor supply. Pittsburgh, for example, is the net result of commercial
dngenuity applied to a place where there co-existed a river system, a coal
‘suoply, available ore, and immigrant labor. .

Pittsburgh can be -envisaged, then, as a product of human genius
and- resource ‘topography. TYet it was operating out of New York City that
J. P. Morgan was able to assemble the capital necessary to create the
mammoth United'States,SteelrCorpbratﬂxfin—1901. Improved communications
technology - the telegraph, the telephone - enabled a new breed of entre-
preneurs- to locate their corporate headquaerters in the city where there had
developed :a unigue market- in the most essential commodity of all: money.
Dependent upon capital-intensive tecnnology, industrial -capitalism gave
rise to its own bureaucracy located in Manhattan neer the banks and stock
‘markets: which provided this essential resource. Office buildings:housing.
this white~collar work force became common fixturess Given the widespread
percéived need to be by the financial centers, and the resultant escalation
of the price of appropriate land, the-urge to build-up into the sky devel-
oped: As chance would have it, another series: of technological advances
‘opened. the door to-the trend to develop vertically..

. High buildings made no sense &t all until the elevator was per=
fected into & reasonably efficient and safe system-of vertical ascent, and

until high-pressure heating &nd plumbing. systems were developed to service
their upper floors. No skyscraper was plausible if it required recessing
walls of solid granite to support itself; both because-of the cost of con-
‘struction and the vast lots needed if the ground floor was going to-have
#ny floor space at all. Once steel .could:be fabricated into a skeleton and
cement could be poured over this matrix to'serve as:a mere skin enveloping
the ‘structure, then indeed the sky became the l. it. Thus, -a number of
practical engineering bregkthroughs:-coming to- fruition-across a broad spec=
trum -‘around the yesr 1900-opened the way for -an- increase in skyscrapers in
centey cities. Indeed, by,19132Mgnhgttan—cou;QEboast—of:somé'fiftyfbuilde
ings- that rose more than twenty -stories -and nine more that exceeded thirty .
stories. . )

, ‘The trend to build upwerd proved to be & mixed blessing. It did
utilize—@ost:eff;éigntly:sg§ICesgndféxp§nsive'horizdntal'§pgce3£but it

- tended to convert the Streets below into-dark canyons. Before the science
of artificial lighting was perfected, moreover, deylight and windows were

vital. Hence, whenever A constructed & skyscraper on his parcel, he placed
his neighbor B in a quandery. On the one hand, B's:old -building might be

overcast by a shadow for most of the day and its value thereby decreased.
On: the other hand, if B-built a skyscraper on his- parcel close to 4, one
—wg;I'might—have*beayly;uséIQSS,windowstand3,perfoxqe,,the;building;ﬁbq;d
not -draw tenants as.efficiently as otherwise would be the case: Inany

event, it -dawned upon some property owners:that the first entrepreneur to
build & -skyscraper tended to. inflict harm upon- his immediate neighbors, °
albeit nuisance-law-wise this was, as we shall see, damnum absque injuria.
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At the isame time, subways were beginning to criss-cross. Manhattan.
Would-be builders of skyscrapers tended to locate their new towers near-
subway terminals so that the labor force would be attracted to the site by
the convenience of travel thereto and therefrom. Even worse, the garment
makers- were beginning to- locate their lofts downtown to cut their delivery
costs once the subways made it possible for thém'to ‘bring their labor from
the tedement slums to the factories. All of this progress" ‘had little
-appeal to Fifth- Avenue merchants who purveyed luxuries to- the rich.. A
gloomy canyon lined by _skyscrapers did not match their image of what an
exclusive shopping area should be. Streets overrun morning, noodn, and
afternoon by commuting hordes of relatively grubby workers did not partic-
ularly amuse them either,. although- a subway terminal nearby did catch
their interest®. Determined as they were to "preserye property values",
these merchants banded together under- %he aegis of the Fifth Avenue Associ=
ation to lobby at. Clty Hell for relief

B. -COMMON LAW IAND USE CONTROLS
Surveying the jurisprudential scene circa 1900-1930 must have been
. a Somewhat -disheartening experience for- anyone interested in ﬁlanning. ‘The:
only remedy provided by the law in the instance of conflicting uses of land:
was. by way of nuisance-law, -and-this. par+1cular body of learning was, as it
still is,. in a .state of deplorable dlsarray. It was clear, however, that
ever since the ‘Wars.- of the -Roses: there ‘had existed the- potential for some=
-one to decide to: raise pigs in--a neighborhood wherein everyone else main-
. tained a polite residence. 'While this: did-not involve 8 trespass, since no
physical invasion of neighboring ‘property occurred the -éourts ‘eaxrly had

S

fashioned -a writ. whereby outraged neighbors could- seek -a judicial -order .
requirlng thﬁir innovative neighbor to--cease causing -odors- to- permeate the
neighborhood -Even so, so- complicated were- the- pleadings in- this particu-
lar--action that, when the .courts pexrmitted: a money -action- for -damages as.
well5, -everyone- resorted to: lawsuits for damages in lieu of abatement-.
Ultimately., when:the antipatny to.equity courts subsided, inspired as it .
had ‘been by association with royalist Star Chamber, American équity juris--
prudence -evolved and vegan to- take -cognizance of nuisance suits and to
issue indunctions7.

1. }The Limits. of Nuisance Law

‘Nuisance law, however, crystallized into--a certa1n pattern that
tended to- countenance noise-making and smoke-making activity in urban8cen-
ters which in more genteel areas would be abated at the drop- of a hat”
At the -same time, nuisance law came to demand that the defendant's behav1or
on his land.cause smoke, noise or odor to invade - la1nt1ff ‘s ‘parcel, if"
there .was to be: a remedy9 -Crowds using the public streets were beyond the
ken of nuisance jurisprudence, as were the cases in which_ someone built a
skyscraper that cast his neighbor into perpetual darknesslO

a. Private Nuisance Law

These disputes between adjacent landowners, in which -a plaintiff
sought to; have enjoined behavior which unreasonably 1nterfered with his
_engoyment of his estate, were collected under the caption "private nuisance
law." While these were nothing more than tort -cases, they did tend to serve
as & primitive zoning tool since, by and large, industrial -activity was
enjoined .as unreasonable ‘behavior in suburban residential areas, while it

5(;)6@9 .
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was licensed.as eminently reasongble in urban Jcentefsll. Only ‘rgcéntly ‘has-
it been recognized that this de -facto licensing of nuisance~style activity
in urban areas actually cohE;‘ibuted"to the despblia.tionlof the environment
in those areas so that, perforce, this body of law has o{ late been sub-
jected to a searching re-examination of first principles 2,
b. Public Nuisance Law
'\. ) .~
. More directly relevant to- our story here were the related cases
‘collected urder the caption of "public nuisance.” These nuisances were

crimest3, the list of offenses having accumilated in England case by case ,.

altholigh the American gtyle dictated an effort to reduce the list to a

statutory prqhibitionl By and large, these crimes consisted of offenses

such as maihtaining the likes.of .gun powder factories or rendering plants

1n built-up areas. Perforce, this body of law was also a primitive form

of land-use planning since it tended to exile to.'ihe' hi'nteiéaﬁnds uses- that
threatened the comfort and safety of the public in general™>. As will
shortly bedome apparent, public muisance law was to have a. direct influence

upon the emergence of zoning law. . ~

TAND=USE= IEGISLATION- - -

L]

It is erucial to realize that while actual ‘nuisances:were subject
to. abatement, American jurisprudence otherwise treated the owner of a par-
cel of land a§: pretty Guch-absolute sovereign over his dimunitive-domain..
‘This \is perfectly illustrated by the way the ‘Colorado -court reacted to.-an

2

‘early| land-use ;éﬁc@ﬁréi ‘scheme devised in Denver just before: the outbreak of
the- 1914-1918 War+ ', "In the residentiel areas-of Denver it. ceased to be
possible to qualify for & permit to-build either an apartment house or a.
‘store| unless the applicant filed with the building inspector the signatures.
of the majority of the property owners in the. &ree immedimtely concerned,
tose‘}er with a certificate by a reputable abstract company evidencing that
the. gignatories actually were the-owners. Even with the requisite signa=-
ture# in hand, the would-be ‘developer had to agree in writing to conform to:
the ‘average setback in vogue in the area. A lahdowner resorted to.mwandamus:
{(court order) -against the building inspector to -obtain. a permit without.
‘complying with this new scheme. He was successful because,. -according to-
the judges, this scheme deprived the applicant "of the fundemental right to
—e,rt?é’c,f&—'—étg?e ‘building upon his. lots.-covering -such portions: thereof as he
chooses "% R ' :

i
-

1, State. and —Féﬁezl‘al fConst’itutiona:l Issues
§ ;

, This reaction is to be-explained because the exercise of legisla-
tive authority to regulate land-use entails: the exercise of the police
power. It is axiomatic, of course, that the -state ‘as scvereign has: the
inherent authority to make laws designed to- protect the public safety,
public heslth, morality, peace -and .quiet, and law and-order. Indeed, it
has: recently been-observed that, relative to:the Pg%ibg'—pqwgrsi"m attempt
to define its reach or outer limits is fruitless.""? So far-reaching is.
the police power, of course, that obviously @ society premised-on less than
parlismentery abgolutism-must have recourse to somewhat intractable consti-
tutional norms desighed to set some guidelines limiting the -scope-of this
inherent -suthority. As a result, in this country, certain: constitutional
restraints: function at both the-state.-and federal level. ‘
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State ééﬁtitut"ions, first of all, tend to differ radically from
the federal charter. Simply put, whereas the Constitution. is 1a.rg§%y a list
of "do's," state constitutions tend to be an inventory of'"don'ts."<¥ The
whole theory of the national charter, after all, was symbolized by the Tenth-
Amendment -dogms; that all powers not ‘expressly granted to the -central -govern=
ment were reserved to the several states. As a result, the federal charter,
given the prevailing notion of severely limited powers, could consist of a
relatively simple inventory of matters with which the central goverament -
could concern itself. Conversely, this left the state Jlegislatures author- :
ized to 9xe’rcise— the now-defined totality of sovereign power not exclusively
delegated to the central government. Given the Revolutionary War ethic that
govermment should be severely circumscribed, this necessitated drafting -
- “state constitutions: that set limits around the inherent authority of the
state governments. .
. Coe L. . : v
After the 'Civil War, of course, the legislative authority of the

states was further circumscribed by the jmposition -of the Fourteenth Amend-
ment's command that no "State [shall] deprive any persons of life, liberty
or property, without -due process, of law." Aggrieved citizens now had re- .

course, if the-state constitution did not protect. them, to- the federal courts.

Thus: it was: that the police power, the general -authority of any sovereign .to

legislate; came to be defined for dge process purposes in terms: of health,
safety, morals, and general welfare= . These: were ends toward the protection
‘of which. the exércise of legislative authority was Justifged- » Even ‘s0; the
means adopted to-achieve these -ends-had to be reasonahle one-. For -example;,
-8 state- legislature might require-everyone to.be vaécinattd, _ protect the
public health. It.could not, however, require that-the v ctine ‘be applied -

with & hot branding iron when a simple scratching technigue would suffice<..
7 7 . = o

* ‘Observé fow: that the-Colorado-court condemned the: @e%ver ‘scheme on

‘both state and federal -constitutional grounds. ‘State-wise: the :scheme wes.

-seen-to contravene a local.constitutional p.rév;.sji’opﬁ,gﬁa.raxjtégingfcdlgrgdg,

citizens the "natural essential and inaliensble “right' of scquiring, pos- .
sessing, and protecting property."23 At the :same time it -contravened due

process because:-a "store building is in-:no. sense -a menace to the health,

‘comfort, safetysofikeneral welfare of the publicy and this- is true whether

it stands uponjffie rear portion of the Jpts upon which it is-erected, or is
constructed tolthe line of the .street."S' The meesure thus: exceeded the-
parameters of the :pol'ggé power; it "would clearly deprive him of his: property
Without compensation"s? and, ‘perforce, it was confiscatorys .

D. APPROACHES T¢ THE CITIES' PROBLEMS: \

1. THe Perceived Need for Setbacks, Height, and
Use Limitations-
“To: return to .our story about the -efforts of the Fifth -Avenue Asso--
ciation to rationalize land-use patterns in New York City, the Board of'
Estimate and -Apportionment was persuaded in 1913 to-create an Advisory Com-
mission on the height-of buildings. Thig™I¥ did at the behest -of George

McAneny, lawyer, journalist, leading light of the City Club, and borough.
president of Manhatten. Chairman of the Commission was Edward M. Basset,

lawyer, self-made man, -and pioneer planner. 'Both;;m'gn' were friends,. loved '
the city, and were what we would cell "reformers."2> The report of this |
commission indicated that merely. setting limits on- the height of buildings-
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was not the answer to Manhattan's problem; rather, .a system of setting back

. upper levels pyramid~style was more appropriate. More significent still,

the commission concluded that controls had to be 1mposed upon- the uses to
which land was put in -different parts of the whole éity.
. -
In\this second conclusion lay the rub <" The height of buildlngs
‘might be regulated, because such- regulations, eyen when motivated by aes-

¢ ¢ ) 6 s

thetic considerations, could be justified ins terms of safety begcause N

building technology threatened to outpace the capacity of fire ighting
equipment to deal with conflagrations in the rew skyscrapers2 Prohibit-
ing a man from constructing a store in a residential district, however,
reised the spggtre of unconstitutionality, witness the contemporary Colora-
do experience“”. Counterpoint to.Denver, however, was provided by Ios
Angeles, where certain ‘buildings and uses were exoluded from residential
district829. The difficulty ‘was that the excluded uses in Ios Angeles
included such a litany of stone-crushers, rolling-mills, carpet-beating
establishments, fireworks. factories s, and soap factories that this legisla-
tion -appeared to be little  WOxge than a traditional public nuisance prohibi-
tion, :

. | | |
25.'Dminent'Domain=Rejected;as a Strategy \ .

For a time it would -appear that the proponentsiof zoning thought
of conceding: the merit of the Colorado response- end,. in \lieu-of" proceeding
“in- terms of the police power,. considered invoking the powsr -of -eminent
domain30 -Control ‘of land use .could: be- achieved, -after :411, by condemning
the owner's right to put ‘his property toTa different useﬁ&han it had at the
time the-enactment went into--effect.” The costs would have been -enormous,
-and’ the administrative headache of ‘such’ % scheme, entailing as. it..would .
individual awards to-each -owner; put people -offs. Interestingly enough in'
1913 it ‘would ‘have: been questionable whether eminent- domain would: have been
available -as -an alternative device, since the -due- process- line of authority
restric =d- the -states: to taking property only if 1t -was to be put t6-a pub-
llC use-” It wasn't. until 1916 that the Supreme ‘Coutt. - hrough ‘Mr., Justice
Holmes. rejected this: doctrine én favor -of a\broader -one- authorizing takings
to achieve a public advantageg .. By then, howevér, the protagog%sts -of -zon~
ing ‘had rejected: the condemnation approach .on- practical grounds Dega Vu,
the condemnation. ggproach ‘has recently become a lively topic-of’ concern to
land-us¢-planners: \ -

3. Surmounting Const}tut*onal Limitations )

Having concluded that.the imposition of land-use controls by way
of the exercige. .of eminent domain was impractical, the- proponents -of -con~
trols still had to face the objection that the: imposition -of “such'controls
through the aegls of the police power would: be declared unconstitutional
as tantemount to-a taking of property w1thout the payment of just -compensa=
tion. ‘Apart from nuisence law-cases, after all, -ownership of real property
included the: unfettered right to -develop it, and zoning -would clearly im-
pinge upon- the free exercise of these developnent rights, -Coincide tally,
‘however,, in 1915 the Supreme Court uecided a case which evidenced ansudicial
inclination to- allow society to- impose remarkable costs- upon a°landowner in-
the name of regulations designed to- improve the general welfare,

" a. A Helpful Precedent ‘ \

hadachek Ve Los Angeles35 was really a public-nuisance-style case.~




' The gist of the controversy was that Los Angeles had .annexed “territory in

order to expedite residential.expansion. Included in this new territory
was Yand upon which petitioner wds manufacturing bricks on the site of-a
rich clay deposit. Los Angeleé then outlawed the manufacturé'qf bricks
within the city limits, a relatively conventional measure designed to pro-
tect its inhabitants from noxious: trades that were better suited to remote
areas. In this case, however, the petitioner had begun his tradgsiqlphe
hinterlands in the first place and the -enactment of the measure at this,~
time meant shutting -down petitioner in order tc expedite building on, the .
area. True, petitioner could cart his clay farther out into the hipfer; -
lands, manufacture bricks there and cart the finished product back into the
city again, but the transportation costs would render his business uncom-
petitive. Petitloner was threatened with seeing an $800,000 manufacturing
parcel reduced in value overnight to :$60,000 worth of land suiteble only

for residential development. It was ‘1ittle wonder that the case came before
the Supreme Court by way of a habeagfcorpus proceeding, because petitioner |
went to jail rather then comply ﬁ@tb'the new scheme. Even so, the Court
sustained the measure, remarking;tht “"There must be progress, ana\ f in its
march privatg interests are in the way, they must yield to the good of the
commmnity."3 ' S BN

N \ PN
b. Zoning LEgislatiﬁn—Enhcted

oo

Bolstered by fhiéfopiniQé1\tbé:réformE?SfWénﬁ'ahéad*witb—thei?°
scheme to..divide the City of New York into districts and to regulate thergin
the lo¢etion of trade and industry. The Board of Estimaste appointed.a sec-

. ond -commission to recommend the boundaries of districts and sppropriate’

regulations—to-be-enforced_therein . —Ultimately this_second-comnission.

_under Bassett's chalrmanship again, concocted the zoning resolution which

wes finally enacted by the Board of Estimate in 1916. Thus it was that.

Fifth Avenue's: parochial problem led to- the enactment of the first compre-
‘hensive zoning ordinance in the United States. More- important, American
land-use controls had been: cast in the: regulatory mold, & decision that was

té—influénCe:théfdevelojmentiof'thoséwéontrolSseveﬁ'up:tpziOQ&y37, .
o 7 - . i o 7 ¢ . . ¥ . .
E. EARLY PROBLEMS OF ZONING IEGISLATION. .
1, The Need for Enebling Legislation . I

It is crucial to note thaisés part of the processﬁof'zohinngéwr L

York City it wa§;necesgary—toaobtainfénébligngegiSIation frdm‘theaStaté\
legislature in'A;bany3:x—?Cities,—townSyxand=Villéégsfare*“munidipal'coiré
stowed .
by #be,state39; Apart. from the federal question whether ZOpingfaccdrésithe"
citizen due process of law, therc always coexist two fundeméntel local is= '

poretions" and possess only the authority grénted them in charters be

sues- of law: -has the local unit-o ogove;ngent%beén:guthoiized'bjrthe*St@te'\
1o zone .in.-such -and, such a fashion: ,;andﬁdoes—the,state:gonstitutign,itéérf'
sustein the notion that the state legislature possesses the réquiﬁ%té:auth;
ority tOwbestOWxsuch:powersrhpon—consmifuent—gnits,Of:géyérnment?—J These
are -elementary considerations, but being -so elementary, they are edsily
-overlooked, with -disastrous results. ' '

2. ‘The Need for State Court Approval -of the Idea

. New York's highest court hed.in- short .order to decide whether the
zoning notion was constitutional. 'The:judgesxbadinoaprOblem—at all.

- .
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A "In a greet metropolis like New York, in which, the . '
) ., public health, welfare, convenience and common good are- to
: . be considered, I am of the opinion that the resolution....
: was & proper exercise of the police power. ‘The exercise
of such power, within constitutional limitations, depends.'
largely upon. the discretion and good judgment of the muni-
cipal auth/rities, with which ‘the courts are reluctant to -
: interfere:/ The conduct of an- dividual end the vse of
e . his property may be regulated
Thus, granted that the enactment in question "anpi, regulates the use of
property’, “does not discriminate between owners', -and "is applicable to
all aﬁike", ‘the zoning resolution was an appropriate exercise of the police

powe:f.‘ /

>

&

F. WIDES/PREAD ADOPTION OF ZONING ‘ ]
I “ B

- Once the .zoning resolution was promulgated &n ‘New Yorh City, the
o zoning“idea spread like ‘wildfire across the country In 1920, for the

first time more Americans lived: in urban than: rural areas. By 1920, more--

« .over, thirty-five cities: had -‘enacted zoning ordinances. By 1926. that num--
ber had mushroomed to 591 and by 19 ? the figure reached 1236 As early
ated an advisory committee which issued N Standard State Zgning Enabling .
Act, the first edition ‘of “which in 1924 -80ld- 50,000 copies . Zoning AN
appeared to have arrived" ‘and-:cases sustaining the constitutionai propri=-
ety of the mechanism: began to accumulates

> G, JUDICIAL?OBSTACIES'STILL:REMAINING’

: Appearances ‘were deceptive. There, did exist an_undertow- of deci-
o sions by state tribunals which, reminiscent-of the Colorado -court, were not .
uersuaded that the exclusion of a grocery store from a residential neigh-
‘borhood- had anything to-do with Egttering the health, -safety, morals, andi’
general welfare of the -community ™. More crucial :still, the Supreme Court
i of“thé United States had not decided whether- the’ zoning: mechanism accorded
. : the citizen the due process -of law guaranteed ‘him by the Fourteenth Amend-
e ‘ment.. Particulariy -crucial now was:-going.to:be the -attitude of the ma- -+
tion s highest, court to -any device that inhibited the rights of a.real
property -owmer., N N .
A careful readingpof the ‘New York court 's- language quoted above
. -should strike the reader a5 & typical exegesis in Jjudicial vestraint. But
" ' this is the point. The contemporary Supreme Court’WEf\the tribunal that
had’ emasculated much of the: state efforts at social iegislation by reading
, its own substantive notions 9f laissez faire into the due process. clause

-of the Fourteenth Amendment » This was- the same court which ih thefearly ;
days .of the New Deal would yet wreak havoc with the- federal efforﬂ to regu-
late gh? economy by -giving an unnecessarily ‘broad sweep to the Tenth Amend-
ment,4 U1timate1y, of course, this was to lead to a tremendous row, after ~\\\;\~\
which the eourt did ‘beat a strategic retreat and, at least ﬁgr aﬁnév the: l
-doctrine of Judicial restraint/became the established -canun: As it ‘was, *
.‘however, zoning wag: to be tested before the unreconstructed Court.

. ¢ N~ : . " . l
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1. Euclid v. Ambler Realty Co.

-~ ]

] The battle lines were dreym in the mi‘nis'}:ule village of Euclid,
ob* . *men a1 satellite cdmmuniti{ t6 the east' of Clevelund. Euclid Avenue
1. «~ 58 the villege from vest to east, and at that time it was a tree-
I: ieu thoroughfare largely given over to residential use. Even so, the
expansion ‘of Cleveland and the increasing traffic along the avenue.was -
already seeing the western end of the street. evolve into a strip development
of garages and convenience stores., Unless the community did something, the
- handwriting was on the wall, and ultimately Euclid Avenue. would lose its
traditional character, Thus it was that the village -opted for a zoning
ordinance which, by and large, restricted the land on~gither side of Euclid -
Avenue to residential: use while, at the.game time, it allowed industridl
development along the railway trac];:s‘that paralleled the avenue- farther to
the north. The zoning scheme was c}es.igned, then, to channel development, °
allowing for industry while preserving the residential character of tradi-
tional segments of the»vﬂ;agg. /The difficulty was that the plaintiff owned
a parcel of land on the north side of Euclid Avenue, on the Cleveland side
of the village. So deep was his parcel, as a matter-of fact, that it was
. zoned for duplex residence& along the avenue, for apartments: farther ‘back
and then, finally, for industry along the railways: Had the land gon€ un-
regulated 'and the ribbon development. of Euclid Avenue -gone on as: expected,
the southern portion of the: parcel would have -continued to be worth :$1:0,000 |
en acre. What with Zoning restricting future development to-residential
uses, the same area was worth only $2,500 an acre. )
" The Ohio courts had sustained the velidity of zoning in principle,
Bt the owner of this parcel -entered the federal court. system to-press his
claim that this ordinance was unconstitutional. because it amounted to a tak-
ing of his property without due process o6f law. Plaintiff was successful in

the. lower court. 8o that the burden devolved upon ‘the village authorities to
cexry the ergument into: the Supreme Court. - Theré the case was-argued twice.
Ultimately, a majority of the justices sustained the validity of the-ordin-
ance and, perforce, the constitutional propriety of the zoning mechanism.
Indeed, jthe result in this benchmark :case may have been a nearer-run thing
than waé recognized -at the time. ‘This was so because 1% ‘has-:since been ’
reported that Mr. Justice Sutherland was writing the majority opinion which
‘would have;{itruck down the :scheme when informal chats with the-dissenters-
"shook his convictions :and led him to request a B’earment -after which he
- changed his mind and’ the ordinance was upheld.” L
In order properly to-appreciate the d‘eve'lopqut of\izoningr law -one

must pay particular at’tentiontga—thé"dg'gledtic-réﬁmpl’oyeg by the Court in

Village of Euclid v. Ambler Realty :Co.”~ because this decision-was the in-
Ytellectual "open-sesame’ to land-use planning in this country. The idea
\fhat Locel goverments could limit the height,of buildings was. sustained on

the basis, inter alia, of Welch V. Swasey. That case had justified such
limitations in. terms -of (S&fety ‘because the theoretical height to which
‘puildings could be erected threatened to outstrip the capacity of contempdr-
ary firefighting technology to deal with-conflagrations on their upper levels.

The idea that nonresidential uses could be excluded. from residential neigh-

borhoods was seen as _merely a natural progression from traditional nuisance-

law theory which had always abhorred "a right thing in the wrong place,=-
\nke a pig in the parlor instead of & ‘barnyard." 2 What- is more, these new

controls were Justified in- terms of health and safety.

[y
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) ) 10
e . Industry threatened a residential area with conflegration and hcavy traf-
. fic. Parasites and near nuisances anyway,-apartment houses blocked out the

sun so as to destroy the healthful environment on_ residential-srea pleying
fields, while the traffic they generated was a potential menace. Stores,
moreover, only invited idlers and loiterers, when they did not breed rats,
mice, fleas, and ants. Thus, in terms ofia reasgnable tool calculated to
protect the public health, safety, and morals, the zoning idea was narrowly

sustained as a reasonable exercise of the policé power and then only in ’
response to the need to proggct private property from the harm unpolicied
/ development should cause it”~. . ' :

7 / . 2. The Courts' Rationale

Observe carefully how the Court rationalized zoning in terms of
health, safety, and morals rather than from the broader perspective of a
device designed to better the general welfare. This was typical of the
approach taken by the justices at this particular time, bent as they were
to checkmate legislative.violations of the then-jurisprudentially sacrosanct
notion that an unfettered market economy is the best litmus of right deci-
sion-meking. Ultimately, of course, the caption, "general-welfare,' was
recogpiized agein as-a distinct end justifying the exercise of the police
power?*, As we shall see, this chenge wes. to broadéen considerably the scope.
of the -authority to. zone, -although until then the law- reports were to con=-— "
tain their ration of sardonic humor-as the judges struggled to fit zoning /

-

~{nto "the trinitarian litany of health, -safety; and-morals-’.

It has been observed that while zoning reached puberty along with
the’ Stutz Bearcat and the speskeasy, and then shared the -stage with: F..

Scott Fitzgerald and the Lindy Hop, zoning -alohe has survived »ur}tb"—th%'g" day

wherein it remains viable still as the basic land-use planning -device~™, \
Even.so, it must not be thought that like-Mortmain; zoning caused "prog- " :
ress” to stand still. Rather; -zoning hes tended to-chennel ‘development in-

/ to relatively orderly patternss Even so, it is -said that an: auto-body
vé'rk’g,rrec,ent,ly occupied the site contested -so bitterly in the Fuclid
-cagse“ ',
‘higher,’ so-much: so that th I :
threat that justified,imposing: Jg’gbli’c regulations -on the development of ur-
‘ban property in‘the firét place’®, Peculiarly enough, while zoning 'was.

' -devised as an -answer to ﬁl‘bm:Pi'O%emss it has become an integral device in
the: structure -of suburban society’”. If this were not enough, the ultimate
paradox-may have -been reached when in 1970 the lead editorial in The New
York Times bemoaned the fact that: T

It is & fact that skyscrapers have continued to-be built even
ey again present a fire hazard, the original

"By ‘definition, Fifth Avenue is that -elegant, glittering;
sophisticated artery that is the retail heart and shop- :
ping showcase of New York. News of the fsa,le»—bf Best & \
Co's. building to developers. for the -construction of a new 2
‘office tower opeiis the prospéct for -similar deals -along .
the street. Iike the other avenues, Fifth Avenue is to-- '
be turned into ,bla.gg blocks: of banks sleekly embalmed in

‘8 -corporate pall." "

.

/ . Thus- it is that .anyone -concerned with the zoning 'meéhaniéﬁ) -must
treat very seriously the admonition of ‘Marcus Aurelius that YAl11 things.
-are now as they -were in.the day of those whom we have buried."
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FINAL REPORT 21-23 (1916): .

"While économic forces are quite effective in securing the
segregation of the heavier type -close to the water and rail
terminals...light industries are scattered...One good resi-
dential section after another- has been progressively invaded
and destroyed by the coming of the spo;}dic factoryeeo.

In the side streets along the lower portion of Fifth .
Avenue the number of empioyees is so-great thia;t' the surround- .
ing-streets-are—congested...At the moon. hour when the- workers

. come out-from the factories for a stroll along Fifth Avenue
x_,,,gth’é'jr—\mondpo’lize the sidewalk to. the .exclusion or serious in-
" convenienceof those having business on the-avenue.. oo

*

‘See also BASSETT, ZONING 23-26 (1940)-
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357 (Fla. 1959), illustrates quite neatly the American principle that,
‘absent some -contractual or statutory obligation, -a:landowner has no
legel right to the free flow-of light and air -across the adjoining

' land of his neighbor. Thus the Eden Roc Hotel was built.-on: the: parcel

»  of land directly north of where the Fourtaineblesu Hotel already stood
fronting -on the Atlantic Ocean in Miami Beach. Soon thereafter, work
_began on the Fountainebleau site looking forward to -en‘ addition which-
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would occupy the north side of that sit® and which would run along the
proﬁerty line with the Eden Roc Hotel for okt its entire length.

—Some simple mathematical computations snon'revealed that this. new

construction when completed would during the winter cast a shadow over
the Eden Roc site for the rest of the day commencing shortly after
noon. No -more would the sun shine after morning ‘on the Eden Roc's
cabana, swimming pool and sunbathing areas -during the pesk months of
the tourist season. The Eden Roc's owners were unsble to obtain an
injunction stopping the construction work because "where a structure
serves a useful and beneficial’ purpose, it does not give rise to a
:cause of action...even though it causes inJury to another by cutting
,off the light and air end interfering with the view.™" Id. at 359.

IngTudicial zoning...carried out on & sporadic, hit or miss bas1s.
PRINCIPIES OF THE LAW OF PROPERTY 292 (1962) See also
Beuscher & Morrison, "Judicial Zonlng through Recent Nuisance Cases,
1955 WIS. L. REV. 4ho, L2,

'Thus, nuisance law today. is being looked at anew through the prism
of "Envirommental TLaw." See, e.g.;_Juergensmeyer, "Control of Air
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112 }

Schiro v. Oriental Realty Co., 272 Wis, 537, 6. N.W.2d 355 (1956).

,Cf. City of Miami Ve City of Coral Gables, 233 So. 2d 7 (Fla. 1970)

E_ﬂ, R. v. White & Ward, 1 Burr. Rep. 333, 97 Eng. Rep. 338 (k.B.

I757).

f

~ _._g,, UTAH CODE ‘ANN. § 76-43-1 -(Supp-- 1971) "Whatever is dangerous.

to human life -or health -and: whatever renders soil, _air, water ‘or
’food impure -or unwholesome, are -declared- to-be nu1sances and to be
/illegal, and -every person...having aided in creating or contributing
to the same...is guilty of a misdemeanor." :

‘See generally ROBERTS, IAND USE PIANNING: CASES AND MATERTALS,

Ch.. 3-(2971) . y

:Willison Ve Cooke, sh Colo. 320, 130 P, 828 (1913)

id at 328, 130 P, at 832 [F.hnphasis added] .

'Per 'Douglas J. in Berman v. Parker, 348 -U.s. 26, 32-33 (1954).-

NEw “YORK (STATE) TEMPORARY STATE COMM'N ON- THE CONSTITUIIONAL
CONVENTION INTRODUCTORY REPORT : 1967 CONVENTION: ISSUES 15- (1966):

"There is -an- important difference, however, :between the feder&f
-govermment, -whose powers: are -essentially conf1ned to those /
‘granted by the states in the federal constitution, -and’ the state
govermment, which: ‘has all the sovereign powers not denied it by
the federal constitution. A -state -constitution heed not be con-
cerned so-much with the grant of powers to the state as -with the
restrictions the people wish to im se on the exercise of those-
powers. EEmphasis in original :
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(1868) (police power designed to insure "the comfort, safety, or wel-
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See Shelton v. Tucker, 364 U.S. 479 (1960). , -
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Id. at 330, 130 P. at 832.

Welch v. Swa.sey, 193 Ma§s. 36k, 79 N.E. 745 (1907), aff'd, 214
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See Willison v. Cooke,. Sh -Colo. 320, 130 P, 828 (1913), discussed
supra -at Ns. 23 et seqd,

Ex parte Quong Wo, 161 c\%. 220, 118 p. ik (1911).

‘BASSETT ; “ZONING 26-27 (19150) "Many eminent lawyers declared that

—zoning 88 proposed wes:-a taking of property end not -merely a

reasonable regulation. oo

. See, -e.g., Shasta Power Co. V. Walker, 1h9 Fed. 568-(N.Ds. Cal. 1906):.
Bloodgood v, Monawk & H.R.R.; 18 Wend. 9 (N.Y. 1837). Contra, Jacobs

Ve Clea.rview W’ater Supply Co./, 220 Pa. 388, -69-A. -870 (1908).

Mt. Vernon-Woodberry Cotton Duck Co. V.. Alabama Intersta.te Power Co.,
2040-U.8, 30 (1916). -

-
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‘BASSETT, ZONING 27 (1940): -"Phis would mean & laborious -and _expensive '

proceeding for.almost eVery pa.rcel of land...The method would be
clumsy ‘and: ineffective.” Even so; - eminent -domain was:: aused to--some
extent in- other parts:of the country. E.g., City -of" ‘Wichita V. Wa.re,
113 Ksn. 153, 214 P. ¢ (1923). See also City of Kansas City v. .
Kindle, uus S.W. 2d 8uT (Mo! 1969).

;«1,

‘See,’e.g. Reps, -Fomeroy ‘Memorial Lecture' "Requiem for Zoning," in

BERGER, IAND OWNERSHIP AND USE: CASES, STATUTES,. AND: OTHER MATERIALS

823 (1968)
Hadacheck v. Los Angeles, 239 U.S. 394 (1915).

Id. at 410,
Dms}i LAND=USE CONTROLS w THE— UNITED- STATES 15 (1962):

"This decision determined ‘the direction -end 1imits of planning
controls n America. The controls. ‘had to be such as' would not
justify compensation to individua.l owners, and they must bear
‘& clearly d nonstrable relation to the public ‘health, safety
or welfare.,"
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BASSETT ZONING 27 (1940): "The State legislature is the repository
of the police power. The enabling act for zoning is the grant of °
this power to municipalities for regulating the height, area, and
use of buildings, and—the use of land."

| .
ANTIEAU, MUNICIPAL- CORPORATION IAW, Ch. VII. See also Delogu,
"Beyond Enabling Legislation," 20 ME.. %. REV. 1 (1968):

"Although most state legislatures gr&ht to Iocal governments
in broad language authority to deal with matters normally
thought to be ercompassed by the policb power, these grants
of authority have ‘seldom been judicially interpreted to permit
such measures as zonlng, subdivision control and official map
-ordinances."

Hiscox v. Ievine, 31 Misc. 2d 151, 216 N.Y.S. 2d 801 (Sup.Ct.
5 (cluster zoning not authorized by -enabling legislation).

Ignaciunas v. Town of Nutley, 99 N.J.L. 389, 125 A. 121 (l92h) (legis-

:).].3:! ‘

to- exclude grocery stores from- residential neighborhoods) See

‘BASSETT, ZONING 16.(1940): o

"It was not until the constitution: of the state was amended by
a specific-declaration in favor of the lawfulness ‘of zoning that.
the courts-of New Jersey upheld ‘use zoning. - ‘See ‘also id. at- 18-l9

Lincoln: Trust- Co. V. Williams Bldg Corpq, 229 N.Y. 313, 317, 319, 128
N.E. 209, 210 (1920)

-

/
Id. at 318, 128 N.E. at- 210. ; }

N\
See: the statistics collected in DEIAFONS lAND-USE CONTROLS IN- THE

“UNITED STATES 23 (1962)s

Id.:at 2li; BASSETT, :zoNInG:28=29—(19uo).

;;ﬂ{., Ignaciunas v..Town of Nutley, 99-N.J.L. 389, 125 A./121 (1924). v

E.g.; Lochner vs New York, 198 U.s. hS (l905) \

See, in order,. ALA,. Schechter Poultry. Corp. v. United. States, 295
U.S. 495 (1935); Carter v. Carter Coal Co., 298 U.S. 238 (1936);
United States v. Butler, 297 U.S. 1(2936).

N -

:See particularly Ashwander v. TVA, 297 U.S.. 288 304648 (1936)
f(concurring opinion)

McCormack, "A Law Clerk's Recollections," 46 COLUM. L. REV. T10; 712 :
(1946 For -enother version of the story see METZENBAUM, THE LAW OF N
‘ZONING 54-61 (24 ed. 1955). Whatever the real story may -have been, - N

it was unusual to see Mr. Justice ‘Sutherland author .an opinion- from

which- Justices Van Devanter, McReynolds and Butler dissented. For &
‘somewhat less. thunfobjective sumary -of the characters then :sitting on:

the Court, see RODELL, NINE MEN, Ch. 7 (1955)..
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52.

53.
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55+

56.

57.

58.

59.
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272 U.S. 365 (1926). - <::E§§\‘
272 U.S, at 388. =

E.g., DELAFONS, IAND-USE CONTROLS IN THE UNITED STATES 18 (1962):

"It is -8 very significant fact that the American system
@f regilating private development--" zoning' --is a legacy
of the 1920's, the heyday of free enterprise. .

Consider, however, (id. at 23):

" [1] t was as & means of strengthening the institution of
pr vate property in the' face of rapid and unsettling changes
in the urban. scene that zoning won ‘such’ remarkable acceptance
in "American oammunities.

Infra at n. 49.

E.Z2., McCarthy v. Manhattan Beach, hl Cal. 2d4-879, 264 P. 2d. 932
53) (prohibition:-against- beach-front ‘homes set .on piles sustalned,
inter -alia, lest.-at night ‘obscure -area under the houses invite for-
nication).

BABCOCK"THE'ZONING4GAME 3 (1966).

HAAR, IAND-USE PIANNING: A CASEBOOK -ON. THE USE, MISUSE. AND RE-USE
OF URBAN. JAND- 174 {(2d ed. 1971). .

‘The design of new hlgh-rise office buildings in Manhattan,. for- example;-
built as they are without windows which -can be opened; causés occupants

trapped above -a fire to- suffocate. See, 8oy Y. Times, Jan. 17,

1971, VIII, 1:1.

See- partlcularly Stephenson, "Zoning, Planning and: Democratic Values,

in "ZONING- FOR. MINIMUM IDT AREA u9—59 (24 -ed. Stephenson, 1961).

N.Y. TlmeS? oc.tig, ‘\11-5,, lg?o? %.l,o \\
|

\




II. A BASIC OUTLINE OF ZONING AS A SYSTEM .

" I'T] he zoning system simply iefers to £hose'behavio; ﬁatterns
and actors which have been associated with each other because of
their tie to zoning as public policy." ‘

. MAKIEISKI, THE POLITICS OF
ZONING 4 (1966).

AN
. A. INTRODUCTION

‘Zoning is best appreciated as a process, involving as it does the
activity of the local governing body which promulgates the ordinance, the
administrative agencies which oversee the operation 9? the system and,
perforce, their interaction with the owners of real estate subject to the
scheme. Thus, at this point, it may be helpful to posit a typical zoning
‘arrangement cast in. & traditional mold. Such:a tactic not only -serves as

an-efficient introduction to zoning -but provides a ‘base -upon which to
adumbrate the many permutations which have recently appeared -on the zoning
Scene \a . / 'f ’

B, THE ZONING-ORDINANCE ./
: /
A\ ,, _
1. ‘The Concept of Use Districts //

. Fundamental to zoning is the ides that the community can-be divi--
ded into -districts in such & way that the landowners in each district will
_use their parcels in a harmonious way. In its rudimentary-sense, zoning
is. really a prophylaxis ageinst muisancés. -Concomitantly; the -early desire
for -order reflébté@*aﬂpigs,,de;1ved’irémlnuigghég\1aw, for maintaining *

. tranquility in residential neighborhodds™ . Thus it is that the most ex-
clusive districts were and-still are the single-family ‘home-districts;
typically coded on zoning maps as "R-1 districts." -Once this R-1 district

ves posited, less restrictive.residential districts were conceived allowing

in descending order for duplex housing (R-2), multiple dwellings and -small’
. apartment houses (R-3) and, finally, large scale apartment blocks (R-4). .
Observe now that it is appropriate to refer to this as a descending -order
of ‘exclusiveness because, traditionally, zoning -districts have been cunula-
tive. That is, while .only -single-family homes are permitted in an R-1
district, an R-2 district allows for single-femily homes and duplexes, _
while an R-lt district allows for -all the uses specified .in R-l through R-3.
and large scale apartment developments. <Zoning thereforé allowed: for in-
creasingly heterogeneous land use as the districts descended from the pin-
nacle of the single-family home district.

 of course, along with residentiil districts,. comiercial and indus-
trial districts were created. Once more there were .apt to be several sub- ’
claspes-of each of these districts, envisaging again a descending and
‘accumilating-scale of larger and- less polite installaticns. Peculiarly
. enough; what with: the- cumulative principle still at work, it was perfectly
permissible to build a -single-family home in the lowest and last-of the '

o~y
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industrial districts, an area that typically -allowed for sewage disposal
plants, gerbage and refuse incinerators, scrap iron, junk, scrap paper

and rag stowage, cemetaries, crematores, jails, and any menufacturing or
industrial ‘operation not allowed elsewhere. In point of practical fact;

the very lowest industriel district tended to be regarded as a dumping
ground. into. which all the land that could not otherwise be classified satis-
factorily was put. It must be understood, however, that the early proponents
of zoning did not see any conflict between the cumulative principle and this
dumping ground technique which at face velue envisaged ‘housing in the worst
conceivable environment©. Hidden here, perhaps, was the- assumption that,

if the district lines were drawn correctly, market-forces would ultimately
cause each-district to be exploited %o attain its maximum potentiel and so.
perforce each residential, commercisl and industrial district would evolve .
into a humogeneous and nuisance-free area, All in good time, or so it was .
thought the apparent paradoxes inherent in the system would wither away3.

- ‘Ominous, however, was a U=7 district in Eugli "There is a sev-
enth class of uses which is prohibited altogether.”* Exiled to the hinter-
lands, presumably, were brick yards, gun powder factories and rendering
plants: in other words, the very worst nuisance-style activities whichs
howsoever irksome, were necessary. The-difficulty is that the farm country
outside the- reach -of -urbanization was being “treated as. the-ultimate -dumping
ground for activities beyond the pale: -of co-existence in well ordered

society. )

2. Height and Area Districts )

‘This: inventory of" use-districts -did not exhaust the story by any

means. First of all, a system of :area districts was: -devised whereby: -mininum
.lot sizes were- mandated, and’ the- maximum: utilization -of lots was. fixed.

“Thus- while in two -aress an R-l use- might e eronly appropriate use, in one:

garage could only occupy lS percent of}the lot f'ea, while in another area &
' house could be: built on-a. quarter-acr, parcel ‘an B O percent of the lot area:_

':to which buildings: :
could be constructed in.various parts £ the community. ‘While.there were ,:
differences between these various distric 8, it WAS. axiomatic that within

3. The Zoning ‘Map-as: Key to Tr,,slating the Ordinance
¢ -~
’ ‘The- reader ‘should now appreciate Mr..-Justice Sutherland's dictum:
in- the. Buclid case ‘when, dfter verbally describing the ordinance thatrpre-
- cipitated that. litigation,. ‘he -observed;, "Thé plan is-a o licated one- and
-can be-better understood by an inspection- of the mape..." This observation
was particularly perceptive because zoning: -¢ydinances: typicglly -are: made up-
of two crucial parts. The ordinance: itself defines concepts, -such. as what
is & "single family," and articulates formulse by-which: ‘permissible -horizon-
tal and vertical area utilizations can ‘be. calculated. ‘In-order,. however, to
‘grasp the plan for the community a8 -a whole. to- grasp: the: "big ricture" -
it were, it.1is usually -essential to look at the: map annexed to the ordinance
whereon the: various: districts -are 11lustrated.. Indeed, a8 ‘a practical mat-- ®
: ter, to ‘the .extent that. zoning is planning, the plan-as: an operative whole: °
L is- only rendered articulate on the map-upon ‘which these: sundry -concepts- have

been- imposed. '

R




C. OFERATING THE ZONING SYSTEM

1. Creation of an Administrator

Obviously it is not: enough that the local legislature promul-
gates a zoning ordindnce. A system, in order to function, must have staff
to operate it. So it is with zoning. In order to have a viable scheme,
no one should build in violation of it. This truism indicates the obvious
conclusion thet the local building commissioner -should assume the role of
"Zoning Enforcement Officer." For safety reason$ there already existed an
official with whom plens to build had to be cleared in order to test their
compliance with the building code. It would be-a simple matter, therefore,
for him to look at the zoning map in order to assay that the proposals be-
fore him complied as well with the zoning scheme. .

2. Creation’'of an Agency Empowered Occasionally
to Grant Variances )

In srticulating a zoning scheme, 'it was obvious that the district )
lines drewn on-a map would make sense only as a whole. The very notion of
& district, after all, entails viewing the commnity in fairly broad terms
‘and niot concentrating on a lot-by-lot andlysis. Of necessity, therefore,

8 féw,pgrgeké—insgnyigiven'distriéf—might~thibe:gqiﬁgblézfor:dgvelopmént

according to the criteria set for the district as a whole. To deny the
right to develop in a different way, when -economics- dictated that -compliant
development wes impracticable; would amount to -confiscation of these..odd
lots:-and; perforce, as to-them the zoning law would be an -unconstitutional

imposition of the police power. Rather than leave these lots unrégulated,
it was.deemed -appropriate to- channel these problems into the -system under
xhez@séis—Qf'aﬁ~é€eh¢y:whicha,@PQn*appIi¢ati0ﬁarcoul@asrégtr@iSPengatiOd§ .
from the local -district rules. Thus was born an -administrative agency,
varipuély'kﬁbwn733~a:Bqaid:éiiAdﬁustmentsrZoningscommissibniQ;*Boérdfbf N
Zoning Appeals, empowered: to grant “"variances" which entitled:particular
property owners t6-develop their parcels in ways verying from the strict
letter set down for their own local district. By and large this body, not’
untypically eppointed by the mayor -and serving without -compensation, had
the power to meintain the -districts intact by only grudgingly granting
variances or to render theé district farcical by granting variances whole-
sale. Lest the exception become the rule and, via, the variance, the local
‘board: rezone the -community et their whim, the courts interposed themselves:
and: developed -an. extremely complicated process of judicial review, all -off
which was desighed to make certain that ¢ ese boards responded to the -ex-
ceptional case -and did not in fact seize %he chance td éxploit their auth=

ority to redraft the zoning -scheme to their anftasteé .

o, . B L
3.. Allowing for Legislative lLeeway to Update- the: System

¢

i It was obvious, of course, that things change so that uses which
were incompatible today might become compatible tomorrow. Agein,. while
certain land might not. todsy be suitaple for high-rise construction, 2
technological innovation tomorrow might make it 'ideally suitable for such
development. A zoning ordinance, calculating as it does the most practical
develorment of a -community,. is--at best—gn'edgcatedxguess,as;tgfhow develop-
‘ment will proceed. Yet changes -of opinion about what is the appropriate
way for a commnity to develop illustrate remarkable turnabouts. Apartment
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houses, for -example, denigrated as "near nuisences" in EuclidT, are now ess
poused by some as eminently suitable fixtures in residential neighborhoodsB.
Change is & rule of life and, obviously, provision had to be made to emend '~

the zoning scheme. Thus was born the idea that, like any ordinance, the

- zoning pattern could be amended by the local legislature which had promul-

gated it. Even so, this axicmatic truth has not been without its problems,
given the American experience that local legislatures can behave in highly
partisan and highhanded fashion. Thus, os with variances, there has devel-
oped a huge series of -judicial review cases, the overall thrust. of which
‘has been to insure that amendments are undgrtaken:on'"nsutralrplanning prin-
ciples" as opposed to "parochial political fgvoritism{" '

a

D. THE ZONING SYSTEM SEGREGATED FROM THE PLANNING FUNCTION

" 1. Segarate Ensbling Legislation ! !

It is.essential to realize that zoning evolved straightjacketed
within its own enabling legislation quite distinct from the broader plan-
ning function. This bifurcation of zoning end plamning in separate func-
tions was confirmed when, along with the Standard State Zoning Enabling Act,

the U.S. Department of ‘Comerce published -separately a Standard City ‘Plan-

ning Enabling Act. This segregation has continued to this. day, witness the
fact that new enabling legislation governing both zoning and planning enacted
in Pennsylvania as recently as 1968 continued to isolate zoning as & distinct.
system: of -controls -administered separately by -a zoning officer and a zoning
hearing board!®. : ’ ’

"2, The Planning Commission -and ‘Subdivision Controls:
‘The planning function evolved -out.of the fact that, authorized by

eppropriste enabling legislation, -a municipality could impose comtrols upon
persons seeking to- subdivide and develop land. In fact, these controls pre-

‘dited zoning. A developer typically has to satisfy the local planning -com-

mission that the internal streets in the subdivision will be in safe align--

ment with -existing thoroughfares and that the-drainage within the subdivision

will be edequate. These restraints, like zoning, are police-power-rooted -

mechanisms designed to protect the public health and safety. But.plannirg
commissions can-go further and requiré -a developer to buildithe streets:
internal to-his..subdivision and then dedicate: them. He can also be required
%o- dedicate land on the periphery of his project to- expedite widening

‘already exlsting public :streets in the future, and he can-be: ife,ciuiredi to:
‘dedicate portions-of his land for school and park purposes. Premised as

they were on the notion that. subdividing land was.a privilege rather than a

right, these exactions were seen to exceed traditional police/power author-
ityfand'tO'rgst-in:pa;t-gtfgéggtVOn:thh:the—emingnt—domain; wer -and the-
power to levy special taxes--and:-assessments. Premised as—it-was: then-ona -

_different rationale, there was -ample régsgnito:seeeplanning/gs'a discipline
quite distinct from the narrowér zoning regimen't. 7 :

3. The Planning Commission: and Master Planning

The planning comiission does more thanoversee -developers. It also

_is charged with the task of developing a master plan for the cammunity. In

part, a master plan—isza—prdjéction=of'when~qnd’whgié—néw pgblic—uti;itieé

-ought to be built. This kind erdecisipn-wilé have a prbfound‘impaCt:on

v
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future community development, witness, hodfiuickly the installation of
water and seéwer lines can convert agricultural land intoJsterrain ripe for
residential development. In part, it is a sigilar set of projections
about future street plans and land-use plans™©. But the master plan is
more than a collection of these various projections. The whole point of

the exercise is to order these parts around a central core of statements
jidealizing what kind of community overall is beifg envisaged and plammed.

.The master plan is really & device. designed to cause the promulgation of a

"statement of objectives of the municipality concerning its future devel-
opment."3 Once the master plan is adopted by the local legislature it
does not have the force of "law" that a zoning ordinance has. Rather, the
jdea is that local governmentel decisions should now fake place oriented
around the.praxis or program encapsulated in the plan}» These decisions
should. tend not- to confliét with the ultimate goals énvisaged in the plan,
‘and they should tend toward its implementation. : )

™,
— = e N

k. Traditional Zoning Not 1nl Accord avith the Master Plan

At first blush it would seem self-evident that in preparing a
zoning ordinance the mester plan should provide,the basis for the entire
schemes iZ,Qn;n,a:fena,bﬁ,rig, legislation -ordains that zoning should reflect.a
“oomprehensive plan™ . Presumably, therefore, the answer to:the simple
‘question whether the zoning scheme: reflects the need to-achieve the- goals

set by the master plan would -afford a -neat test whether the scheme -did
1llustrate -a comprehensive plan. This is recisely what has not been done.

\

Instead most courts have examined the zoning scheme standing aloue and have

been'satisfied that s comprehensive plan éxisted so long as the scheme,.

- evaluated in & vacuum, was'-a reasonable prescription for orderly develop-
a1y , , PE : veloy

‘hent and not -a-wholly arbitrary exercise™’. .
History illuminates why it was that zoning schemes were not eval-
uated in terms of a master plan. Until recently most communities -simply

did not have a master plan and, outside large cities, the notion of ‘having
& plan only became respectable When-the federal goyérnment began to .condi~=-
tion.many of its grants and aids upon proof-of on-going planning activity..
76 have -equated zoning's need for an ordinance promulgated according to a
comprehensive plan with- the existence of a master plan would require the

court to “"invalidate zoning ordinances in toto, for many -communities -set

about instituting zohiiixg"'ordihéﬁ,cés ‘before & master plan had-been prepared

or even contemplated.’ Agein, of course; this existentizl situation:

tended to-confirm the wisdom of treating zoning as & self-contained activ-

i"ty: ‘«‘ R I -

’

5. Zoning Subject to the Mastér Plan in the Future ~
The law-.governing this -subject is on the vgrgerdf,q?amatiq—chaggg,
Dissatisfaction with what is seen to be a -deteriorating -environment ‘has

;generated?dissgtigfactioﬁ—with—wbgt'is—seén to be a fregmented and ineffec-

tive planning system. Inevitably; along with the felt need for more and
‘better planning, zoning will ‘be brought into harness with planning gener-
al1yl7. Recent developments-.in Celifornia reveal the direction in which
the law is moving. First, local governments will have to develop general
plans- serving &s guidance systems:aroundiwhichit0~mgke'decisiqns'with:rgn

gard to the gontroizof land-use :and the provision for new- highways and
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(;\ established thereon this greatest of all institutions, the home."}

-]

1. Eueclid v. Ambler Realty Co., 272 U.S. 365, 3902395 (l926), Fraser v.

2. Bassett, Zoning,," 9 NAT. NUM. REV. 315, 325 (1920): t

3. BASSETT -ZONIKNG 105 (1936)

. A

public utilitiesla. .Second, zoning ordinances,. whether new ones or sub-
stantial, revisions of old\ones, will.-have to illustrate conformance- with the
community s general develojment plan ..

References cited in Part II
Q o3

< ’

Tarker Funeral Homes, 201 S.C. 88, 96-97, 21 S.E. 24 577, 581 (1ok2) . J
 T'No higner use could be made of a piece of property than to have -

The Supreme Court has recently ratified this theme,. sustaining a
local ordinance which defined a single family so as to exclude more -
than two unrelated pers*ns\occupying a home.- In so doing, Mr. Jus- ~
t tice Douglas waxed eloguent ‘about ' 'zones where family values, youth «
values, and the blessings of quiet seclusion, and -clean air make the
1 _ areaa sanctuary for people.” Village of Belle Terre V. Boraas,
U.s.__ 39 L. Ed. 2d 797, S04 (1974).. c

; he surroundings -are unhealthful and residences: in such -
locat ons..are: almost sure- to-‘become neglected and unsanitary

yet] the residences do not ‘hurt the neighboring factories, and . ¢
the -grounds of prohibition cannot be. based on the [muisance law]
maxim that one should so use his own- land a8 not to injure; another.

"Zoning ‘has sought. to safeguard the future, in the expectation'that
time will repair the: mistakes of the past.,"”

4. Buclid v. Ambler Realty Co., 272 U.S. 365, 383 (1926)-.
e R ,,, [ — - I‘Q

XSQ, E' at 383 . ' R = ) 4 :_,;‘

6. _8__& Otto- v. Steinhilber, 282 N.Y.. 71, 75-76, 24 N.E. 2d 851,
§53 (1939): , )

"Before the Board mey exercise/its discretion and grant a varfance,
upon. the ground of unnecessary hardship, the record must show that .
(1) the land in question cannot yield a reasonable return if used
only for a purpose -allowed in that zonej (2) the plight of the ;
owner is-due to unique circumstances and not to.the general condi=.
tions in the’ neighborhood which- may reflect the unreasonableness

x

by the variance will not alter the essential character of the locality.

7. Apartments in R-) -areas. characterized as "mere- parasite ;%s] , con=-
structed in order to- take advantage -of the open spaces an attractive

surroundings created by the residential character: of the district.” » :

Village of Buclid v. Ambler Redlty Co., 272 U.S.. 365, 9h-395 (1926) :

)
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. "Whether it is generally desirable that garden apartments be freely

. mingled among private residences under all circumstances, may Ye argu~
able. In view, however, of Tarrytown's changing scene -and the other
substantial reasons for the board's decision; we cannot say that its

. action was arbitrary or 41legal." Rodgers vi Village of Tarrytpwn,

302 N.¥. 115, 126, 9% N.E. 2d 731, 736 (1951). See also Appeal of

Girsh, 437 Pa. 237, 263 A. 24 395 (1970), where the Supreme Court of

Pennsylvenia held unconstitutional a zoning ordinahce’that failed to-

provide-for apantment dwellings: except by variance.

*

9.. See, €.g., Udell v. Haes, 21 N.Y. 2d 463, 235 N.E. 24 680 (1968).

10,

" Seeé-generally Krasnowiecki, Zoning Litigation and the New Pennsyl-
vania Procedures, 120 U. PA. L. Rev. 1029, 1032 (1972): " [N] othing
‘has been done to abolish the distinctions that exist between various
regulatory’ ac{:ivities on the. local level, such .as zoning and sub-
division control. The. cumbérsome and divisive distribution cf powers
and functions..established by the Standard _'Acts— of the 1920's, is

-

continued as before."

See generally Johnston, Constitutionelity of Subdivision Control .
Exactions: The Quest for & Rationale, 52 CORNELL L. Q. 871 (19%67);
Reps, .Control of Land Subdivision by Munieipal Planning Boards, 40
CORNELL L. Q. 258 (1955). ; ’ ‘
CAL, GOV. CODE 565302 (Supp. 197H):

"The general plan shall.Gonsist -of & statement of the development
. policies and shall inelude: & disgremor diagrams and text setting

forth objectives, principles, standards, and plan proposals. The
- plan-‘'shall include the following elements: )

(a) A la;fld'-us't&!' element which designatés the proposed general
distribution™and extent of the-uses-of land for housing, business,
industry, open-space, including.. «public buildings -and grounds ...«

(v) A cirgmla.tipn —elgméﬁt, —'c;dns,ist'ing—, Qf the general location
and extent of existing and proposed-major -thoroughfares, transpor-
tation routes, terminals; and other local public utilitics and
facilities, ‘all correlated with the: land-use element of the plan.

- ! - 7 , r—y ‘ R A
(e) A housing element.,.. \ ~ ’

-~

£

. (4) A conservation element.... .

\
)\

¢

(e) An open-space: element . ...’

(L) A seismic safety element. oo

.
e
LA

(g) A noise element...,

h)A scenic highway elementi,.."

’

LN
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13.

1h. .

15.

16.
17.

18.

19.

VT. STAT. ANN., tit. 24 54382 (&) (1) (Supp. 197h).

Standard State Zoning Enabling Act §3 (U.S. Dep't of Commerce, rev.
ed. 1926)- (“Such regulations shall be made in accordance with a’

comprehensive plan....") , .

See particularly Udell v. Haas, 21 N.Y. 2d 463, 471-72, 235 N.E. 20
897, 902 (1968): , . ‘

o

"No New York case has defined the texm 'compreheniive plam.' Nor .

have our courts equated the term with any particular document...
As the trial court noted, generally: New York cases ‘have analyzed
the ordinance*** in terms of consistency and ra.tié}lality...."'

POOIEY, PLANNING AND ZONING IN,THE UNITED STATES 18 (1961).

'See Reps, Requiem For Zoning, available from Center for Urban
- Development- Research, -Cornell University, Ithaca, N.Y.

- GAL. GOV. CODE §65100 (Supp. 197h):

"By ordinance the legislative Lody of each county and city
shall esteblish a planning sgency:"

~—

CAL. GOV. CODE, §65300 (Supp. 1974)3
"Bach planning egency shall prefere and the legislative body of
each county and city shall adopt & comprehensive, long-tern -

general plan for the physical development of the county or city.. o

CAL. GOV. CODE -§65860 (Supp. 1974):

{a)‘County or city zoning ordinances shall ‘be -consistent. with the
general plan of the county or city by...January 1, 197h....

Compare Arijz,.,Rev'.‘Sta.t.”.Ann; 59-462\01E '('sug'p./— 197h):

- All zoning ordinances or reguletions adopted under this
-article -shall be consistent with the ‘adopted. general plan and
specific plans. of the municipality, if any, -as -adopted under
Article 6. . )

See also Nev. Rev. Stat. §278.250 (Sess. Laws 1973)




III. THE PARAMETERS OF ZONING

"Zoning is & tool in the hands of govérnmental bodies
which enables them to more effectively méet the demends of
evolving and growing communities. It must not and cannot
‘be used by those officials as an instrument by which they =
‘may shirk their responsibilities.,"

. . ~National Land & Investment
Co., v. Basttown Township,

19 Pa. 504, 215 A.2d 597 (1965)

A. ZONING AND THE GENERAL WELFARE
1. The Stope of the Authority to Zone

Throughout the Nineteenth Century it seemed clear that a ‘state
legislature could exercise its police power authority to achieve objectives
-capable -of" being encapsulated within the rubric of health or safety or mor-
‘als:‘or general welfare. A railroad, for example, owned & ‘bridge over T8
fstream, but subject to- the public right in: the waterway. The state legis~-
lature -conceived of an irrigation project to increase the supply of tillable
land. This project would involve -broadening the stream channel, which in:
turn would require the. railroad to replace its bridge with a mew longer one..
The railroad attacked the: legitimacy of the project precisely ‘because it aia”
not involve ‘health, safety or ‘morals. According then to the railroad; the.
general welfare standing by itself would not justify the ‘exercise of the-
pollce power.. The first Mr. Justice Harlan demolished this thesis:

We cannot ‘assent” to the view expressed by-counsel. We
‘hold that. the police power of a State embraces regulations
:designed to promote the public convenience or the general
prosperity, as well as regulations: design°d to promote the
public health, the public morals, or the- public safety....
The foundat‘ons upon which the power rests ‘are in.-every
case the same,"

This sweeping canon, however, did not gast.

While tne details need not detain us, it remains & fact that be-
tween: l9l7 and: 1934 the Supreme Court tovk -a very narrow: view of leglslative
‘authority to ‘tinker- wiah an -economy the- judges thought best controlled by
its own immutable laws< The  net result was that state legislatures were
restricted to matters -of immediate- concern to0-the public health, safety, -and-
morals while their authority over the general welfare suffered an- eclipse.
Buclid was: a product -of this. era, ‘hence the extended analysis in: terms -of
‘health and safety, and -even the doubt over the result of the case until it
was announced. Ultimately, of course, & ‘confrontation ‘between the executive
and the Jjudicial branches: -of the federal government led to a recasting of
the law,

The New Deal controversy did cause the- Court to- confirm again that
state legislatures could concern themselves with the economic well being of
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the community. General welfare tended to make its reappearance on the jur-
isprudential stage in the .garb of economics. When New Orleans, for -example,
imposed architectural controls on the Vieux Carre, regulations that did not
better the public health and safety, and certainly were not directed at
improving the public morals, the litany ran like this:

"Phe preservation of the Vieux Carre...is-a benefit to the
inhabitants of New Orleeis. generally, not only for...sentimental
value...but for its commercial value as wgll, because it attracts -
tourists and conventions to the city....” -

This "tourist trap" rationale has subsequently been repeated elsewhereu.

This precise issue was not settled again in Pennsylvania, for
example, until 1958’. The question arose when the owner of a large home in-
sisted upon her right to.convert it into a rooming house, notwithstanding '
the fact that the district was zoned for. single~family residences only. The
petitioner argued that police power restraints could not be imposed upon her
property to inhibit her decision-meking capacity, because a rooming -house
did not entail & threat to the public health, safety or morels. The court
disposed of this ergument by -citing .the gheéis—laididoﬁhamuphxearlie;:by the
‘elder Harlan in the Chicago railway case®. -Omen: for the future, Justice Bell
‘dissented and warned that licnesing state legislatures to regulate properly

under the guise Of:bétte?ing;théfgengrg;—yelfaxe was- tantamount. to- recogniz-
ing an "wnlimited police power." \

Crucial to Pennsylvenia's decision that the general welfare captiony

justified the -exercise of the police power over real property yas tﬁ@iSQPIeﬁe'(’/

-case the -owner of -a sound bullding located in ‘@ blighted area -of Washington,
D.C. contested the authority of a local public -agency to condemn the ‘building
-as- part of an urban renewal scheme. The controversy -came to be phrased in
terms -of the police power, condemnation being treated merely as a tool,
selected in lieu of a regulatory epproach, to attack the problem 'Oif'\ urban.

‘blight. , ..

Court's own decision several years earlier in Berman v. Parker®. In this y

A}
"The power -of Congress over the District of Columbia includes
-all the 1¢gi$lat1vg'p6wer'whichxaastatefmay exercigé over~its
affairs...We deal, in cthier words, gith—Wnat traditionally has
been. known -as- the police powerw..."”™ —

‘This being the case, the usual grounds -of -health, -safety, and -morals 1
seem to have justified the exercise of govermment authority,/ Indeed, -given-
the palpable -existence of ‘health and- safety ends-to be._ kieved, the -only
issue would seem to- have been whether in order to expedite the reconstruction.
of a blighted neighborhood it was reasonable to include for seizure even the
/péCasionql,soundibgildings,witbin the project area. ‘Mr. Justice Douglas,
‘however, chose the occasion to concoct an:-expansive thesis.

pyplic safety, public health, morality, peace and quiet--these
. ‘ae somé of the more conspicuous examples -of the traditional -appli-
cation-of the police: power to municipal affairs; Yet they merely
iXlustrate the scope of the power and -do not delimit it...Miserable
and d4 Teputable housing conditions may do more than spread disease
and crime and immorality. They may indeed meke living an almost
insufferable ‘burden....

-
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...The concept of the public welfare is broad and inclusive....The
values it represents are spiritual as well as physical, aesthetic
as well as monetary. It is within the power of the legislature to
determine that the community should be beautiful as well as healthy,
spacious as well as clean, well balanced ps well: as carefully
patrolled....If those who goyern the District of Columbia decide
that the Nation's Capital should be beautiful as well as sanitarxo -
there is nothing in the Fifth Amendment that stands in the way."

This then describes the full sweei) of the police power.

Since Berman v. Parker it ‘has been’ axiomatic that

"oonscientious municipal officials have been sufficiently
_empowered to adopt reasonable zoning measures designed towards
~ preserving the wholesome and attractive characteristics of

their communities and the value of taxpayers' properties.”

Thus commnities_can, to preserve their overall -character, fix meigbnable'
minimn lot areas'?, minimm floor aveas fop residentisl dvellings™>, and
ségregate trailer parks into speciel zones™=. .
2. Exclusionary Zoning - ‘

, Increasingly criticism has been heard that-some suburban -communi-
ties have exploited thelr -authority to zone to-exclude newcomers. from their

precinctss Some -coifmnities have in fact opted to: preserve their "charac--

ter".to the extent of réquiring four- and five~acre minimm lot zoning in-
single family residence -districts -and excluding entirely ‘apartment--house-
-developments-.- Pennsylvania's highest court has been- the most -active in
striking down overly restrictive zoning ordinances: "whose primary purpose is

to prevent the -entrance of newcomers in-order to ‘avoid future burdens, econ=:
omic or .otherwise; upon the administration of public services and facili
ties."15 In gcbuality, however, Berman v. Parker licensed the broad view of
zonif)%' to.achieve, not suburban- exclusivity, but "well -balanced” -communi-
tiesl®, Thus; as ever,-while growth can-be channeled, it camnot be aborted

by zoning.

- ", ..nor shall private property be taken for pﬁbiic use, without.
Just compensation.” ) )

B. THE FIFTH AMENDMENT . :

1. Introduction

/

The legislature can enact measures to-protect the general welfare,.
sand-at first thought the scope of this authority would -seem: to. be -circum-
scribed -only by the capacity of the lawyers to concoct a.general welfare
/ justification for any perticular ensctment. A state legislature might not

,” unreasonably conclude that media violence contributed to the increase in
crime and so- set up a system: of censorship. The -end would cledrly involve
the general welfare and the means Would: be reasonsbly adapted to- achieve the-

“end. Even 50, the enactment would be void because the -due process: standard
in the Fourteenth Amendment, which applies to the -several states, includes
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the basic civil liberties enumerated in the Bill of Rights, among them being
the guarantees of free speech ana press.

Precisely this kind of situation occurred on the zoning scene in

1974, The zoning ordinance of a tiny village restricted occupants of single-
family homes to traditionel families or not more than two unrelated- persons.
8ix students from & nearby university rented a house within the village and,
when the -authorities objected, they tried to concoct a cdonstitutional argu-
ment to overturn the ordinance, asserting that it abridged their "rights' of
agsociation, travel, and privecy. The Supreme Court refused in this context
to find that the students had any fundamental rights ‘that were being abridged.
In fact, Mr. Justice Douglas again waxed eloquent over the objectives a local
legislature might seek to attein under the umbrella of general welfare: ’

"A quiet placé where yards are wide, péople feir, and- motor
vehicles restricted are legitimate guidelines in a laend-use
' project addressed to family needs.. This goel is & permissible
-one within<Berman v. Parker...The police power is not confined
to elimination of filth, 'stench and unheelthy places. It is
ample to. lay out zones where family values, youth values, and
the blessings: of qgiet:sisluéiqh3réndvéléan”éirrméke'thé'a;ea

& sanctuary for- people."
- - o
Given the -appropriate general welfare objective, moreover, the means. adopted
_ were reasonable. A line had to be drewn-somewhere defining family, after
all, and any line leaves out someone who might have otherwise been included,
11 -

MDhat exercise of discretion...is a legislative,. not a judicial functions

The Fifth Amendment, however, provides that governments cannot take

private property: for & public use without +the payment of' just compensation.
It is precisely thiSaconStitutioﬁgl;cheékwupbhfthg,SQopé'of legislative auth-
ority justified in“terms of the general welfare that must concern ‘us. '

) ) 30
2. Pennsylvanie Coal Compeny v{'Mahoﬁ*9

F
s

Life would be -simple if & state legislature possessed two distinct
powers, namely, the -authority to regulate the use -of land to protect the gen-
‘eral welfare and the authority to:-condemn land upon the payment of market
value. In simpler times, it did appear that these two powers: were quite dis-
tinct. Thus5,£hefKans&s'législatuig—Qnge—adqpted'prghibition:in the name -of
the -general welfare and to this: end outlawed even the manufacture .of intoxi--
cants, The difficulty was that this 1eft—a'manufg¢tUIer,with'azwbrtgless
brewery on his lands, a result—he‘chpracterizedlag'a—“tqking",Qf'property
without the payment of just compehsation.- ’ '

Again it--was the first Mr. Justice Harlan who reasoned that this
argument had no- merit. First, the government had not actually teken posses=
sion of the plant. Second, it being nigh unto a public nuisance anyway, there
were ‘no. vested property rights involved in the brewery. ‘Thus:. |

"The exercise of the police power by the destruction-of
property which is itself a public ruisance, or the prohibition
of its use in a particular way, whereby its value becomes de=
—preci,atﬁgé is very different from teking property for public
UBCeese -
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X
ALY well\andgood: a public nuisance had no rights. This was illustrated
again wheh in the Hadacheck case the court sustained the Los Angeles ordin-
ance prohibiting the manufacture of bricks within the city limits, a regu-
lation that overnight reduced the value of a parcel of land from $800,000-
to $60,00021. A zoning ordinance often -enough reduces the valuve of land,
as where a lot is restricted to residential use when it would be much more
valuable if it could be used as.a commercial site. But what if, given &
non-public nuisance situation, land-use: controls were to totally destroy
the value of a parcel? -

The law of Pennsyivania at one time was peculiér in that it divided

a fee simple into three "estates": surface rights, mineral rights, and
support. What this meant was that a coal company which owned the last two
estates could mine without regard to the harm subsidence would cause the
surface owner. Concerned over the safety of the surface dweller, that
state's legislature -exercised its police power to forbid mining under dwel-
lings. Here then was & regulation which, like the Kansas one, rendered
certain property, in this case mineral rights, worthless. But in this case
Mr. Justice Holmes condemned: the enactment. )

. "he”general rule at leaSt is, that while property mey be'
regulated to:a certain extent, if regulation goes too far it
will be recognized as & teking."ss )

Pushed too far then, regulations imposed upon land use become void because
they -are tantamount to -uncompensated takings of real estate.

-~

3.. The Teking Calculus

Diminution in the value of land -caused by the imposition -of regula--
tiong is. not the Yitmus signalling that an unconstitutional taking is .occur-
ring. "There is.no set formula to determine where regulation ends: and
takingAbegins."23 Thgrﬁéét,is~§ai@ft9—be—énefof feasb@gblénésgg . Be that

as it may, as & rule of thumb & regulation becomes confiscatory: when. the

.ovmer of land cannot realize a reasonable return on his parcel as. zoned.

© B .
Averne Bay Construction Company v. Thatchérzs is a classic illus-

tration of & regulatory scheme that ran -afoul the taking rule. £ section
of Brooklyn; not yet developed, was zoned exclusively for single-family
residences long before urben -overspill made residential -development likely..
Tn practicel effect, this area became a landsbank ready for future use -and
—wasnprbteétedameanwhileafrqmucqmmgrcial developments which, when: the time
came, would spoil its residential potential. Plaintiff owned a parcel of
lahd’in~the—district:apdifound?that there was no profitable use to which:he
could put his parcel in the immediate future. While no one. is--entitled to-
the ‘highest possible return -on his parcel, plaintiff sued to have this or-
dinance declared void. The court agreed. X

“An—drdinancé—which,permpnéntly.so,rgstricts the use of property

that it -cannot be used for™ any reasonable purpose goes, it is

plqin,sbeyondrEgghlatiéﬁ,:and—must'be recognized ag a taking of
e . . ?

the property.--

'Thus:gbjéctives ,prbpﬁ?lY—encdmpasSed within notions: of general welfare may
not. always-be accomplished by zoning. B -
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Early efforts to create flood zones generated considerable litiga~
tion along this line._  The New Jersey decision in Morris County Land
Improvement Co, V. Township of Parsippany-Troy Hills?/, has become a classic.
A township amended its zoning scheme to create a meadowlands zone in-order
to preserve its swamplands as water-hol/ing areas.\\The -only uses permitted
as of right in the new zone were greenhouses, agriculture, wildlife sanctu-
aries, and“the like. Other uses consistent. with keepiug intact the zone
were allowed by special permit. When he was not allowed\a permit to fill

‘his parcel in order to put it to intensive commercial development, a land-
" owner went to court and prevailed . . 3

1) I

"While the issue of regulation as against teking .is always
- matter of degree, there cen be no question but the line has
been crossed where the purpose and practical effecu of the reg-
ulation is to appropriate private property for a flood watexr
detention basin or open space:; These are laudable public pur- 28‘
,poses...[b]ut such factors cannot cure basic unconstifutionality."

Paradoxically, plaintiff was ent1tled to his profit even though his use

might inflict harm on others. Mr. Justice Holmes, however, would ‘have- said

that the danger of flood damage to the- public was no excuse to shift the:

-damages over onto- this property owner. Reform could, .after all, be ach1eved

by~ taking the lend for & public use- and: paying for it29

i Whereas Morris involved an ‘upstream lot; Doolex,v. Town Plan &
Zoning: Commission30 involved ‘8- shore parcel which its owner -wanted to -sub-

-divide ‘for housing. The Fairfield zoning ordinance -allowed only for uses
such::as marinas, truck and nursery :gardens, and playgrounds. In light of”
potential floods, there was-a purpose behind the’scheme, but it was held
void as confiscatory because it diminished the -owner's property value by 70

percent, The same resuLt -obtained: when HMaine- attempted with its Wetlands

Act to prohibit a landowngi from filling: end subdividing his tract -of unde~

veloped coastal marshland:

The net result of all-this has been to teach that -certain restraints
imposed upon lend, howsoever laudable, will fail as: regulations. The clear-
cut alternative strategy is to achieve the same public purpose by condemna-
tion. The lack of available monies, however, often renders- the alternative

academic.. Thus there have evolved intermediate strategies. Government may

acquire partial interests in land, such: as: easements, to achieve the purpgse-
at ‘hand at reduced expense. Taxes may be manipulated to create incentives
for an owner who puts his parcel to- the desired use. ‘Thus land-use controls-
have become a continuum of ccatrols running 8- gamut from pure takings to

_ pure regulations,—with ‘many & variant between the poles.

k4. Ervironment as Catalyst of a New Calculus? .

It is interesting to note ghat the New Jersey court recently sug--
gested that the Morris County Land case might have to be re-examined.

"The approach 4o the taking problem; and the result, may be
different where vital ecological and -environmental considerations
of recent cognizance have brought about rather drastic land use
restrictions in furtherance of & _policy designed to protect
importent public interests.. .. "33
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This is a prophecy well worth a moment's @otice.

p It has been suggested that there is a key to the taking cases
which runs as follows. ' The police power can be exerted, like nuisance law,
to stop A from exploiting his land when it entails harming his neighbor, B.
Thus, in a residential area, A can be restricted to a residential use. A's
lot could not, however, be zoned for use exclusively for parX purposes. In
this situation, the public would be trying to make A confer a benefit upon
the public at his private expense. Thus, in Morris County Land, the public
were trying to get water catchment areas for their benefit at A's expense,
a "taking" according to this thesis. What; however, if harm to the public
was postulated when waterways were polluted? Would: nhot the analysis now
indicate that A could be prevented from f£illing swemp land if -such an ac=
tion -caused ecological: harm to the public? . .

A

The Wisconsin decision in Just v. Marinette,Countysh is -extremely
significant in this regerd. A county ordinance divided shorelands into
general purpose, general recreation, and conservancy districts. The con-
‘servancy districts were postulated upon.those parcels desigriated as swamps
or marshes on United States-Geological Survey maps. Uses permitted -as-of

- right in these conservancy districts were limited to the harvesting of wild
crops, forestry, and fishing. -Anguse that would involve filling or -dredg-
ing required special permission. Notwithstanding this.scheme; the owner of
& parcel within a .conservancy -district commenced & fill operation, a viola=
tion that precipitated both & fine and an injunction. Inevitably, on
.appeal, the property owner sought to have the ordinance categorized-as -a

The -court. took the position that & taking only occurred when gov-
ernment through restricting land use sought to-obtain a public benefit.
Quite  ‘properly, however, the police power could be used to prevent a
landovner from -causing harm to the public. The: public in this case; how-
‘ever, hed rights in thé unpolluted waters of the state. Thus,

"In the instant —c,ayse%ﬁe have. a restriction on the use of a
citizen's: property, not to secure a benefit for the public,
‘but- to prevent. .a harm from the change-in the -natural -char-
acter of the citizen's property.">” . :

But this was only part of the story.

While—standi@g,byritself—the'dimﬁnition in valne of the land
caused by the imposition of regulatiqns'ngqpt,contiélling, the -enormity
of this figure always looms large in the taking calculus. ‘Traditionally

this figure is calculated in- terms-of what the 1 d would be worth if it

s = fapieiete =

<could be developed minus its: value -subjected to the regulations. This has
really'méaht,measuiing'§hé:owner?s;potgntial:gainzihibhfhe”mjght4réa;ize
if let alone by the authorities. The Wisconsin -court, however; did-not
alléw the Justs to use this potential. Instead

"While loss of value is to. be considered in-determining whether
e restriction is.a constructive teking, value based on, changing
the -character of the land at the expense of harm —tgét;b'e public
rights is not an essential factor or controlling."-

| /
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Rather, the "true" or "unregulated value" of the parcel should be calculated
in terms of its value in its naturel state. - Removing the owner's specula-

tive gain from the calculus removes a factor which, while not controlling,
'oftgn'enough compelled the conclusion that an ordinance was confiscatory.

Even more significant in the long run, perhaps, was the thinking
involved in removing speculative gain from the equation. Land, like any
other commodity, has been valued in texms of .cash value, and this velue in-
cludes its potential development velue. The taking cases have tended to )
pro\tect these speculative values as part and parcel of the very notion of
property rights. In Just- the Wisconsig court. called into question this .
traditional conception of property. ’ ' .

-~

cen change its nature to suit any of his purposes?...An owner

of lend has no absolute and unlimited right to change the ’ /
essential natural character of his land 80 as’ to use it for a /
purpose ‘for which it was unsuited-in its natural state -and '
Which injures the rights of othérs. The exercise of the police . /
power in zoning must be Teasonsble and we think it is not-an ;
unreasonsble exercise of that power to. prevent harm to public

rights gy 1imiting the use of privaté property to its natural

uses."37 2 | s : :

Accepted at face value, Just has removed the teking constraint when- Ethé/féén?-
-eral -welfare basis of the exercise of the police power pertains to -subject=--

matter susceptible to categorization in terms of the public right in g decent
enviromment. The case potentially is::so revolutionary that one is forced to
wait upon develomments Before assaying its true parameters.. -
= ‘§ ,/ '\ /
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Iv. THE DEVELOPMENT OFALTERNATIVE METHODS: OF LAND USE' CONTROL

"The rule is, jam tomorrow and jam yesterday--but never
. jem todsy." ‘ :

i
-

N

~Through the Looking Glass

A. EAREY AGRICULTURAL ZONING —

23 *

Zoning¥ends to be an urban phenomenon, adopted as it is by .local
governments only when a multitude of conflicting uses requires the imposi-
- tion of some -sort of control over land use. Mehnwhile, however, the
! slowly expanding tide of urbanization causes developers to move farther
outside already built-up areas to create newrhous%ng estates, When devel- <
opers jump ahead of the urban tide and move into “rural" areag, they seek
to acquire the flattest and, nerhaps, best ferm ldnd preparatory to con-,
. verting it into housing estates. The necessity t6 provide the public
: services--schools, police, fire--needed by the newcomers. attracted by this
‘housing in turn. causes real estate taxes to- rise, which:-in turn- causes ~
even -more farmers to sell out to developers. _ ‘ N

Rural comtunities can,,of -course, enact their -own zoning regimes
; p;emised'uponathe:priori¥thf,ihe'exclugively:ggrigu;turgl—distri¢t in=3

stead of the urban-oriented single-family residence district. ‘Commercial

Jand industrial -tuses can -be excluded from these districts, -although nothing

directly forbids-someone buying.a farm and using it for a home. Califor-
‘nia, however, has recognized the utility in -agricultural districts of f
minimum- lot -area zoning of five -acres— and, more recently, -eighteen -acres .

-No- one--can obtain a-permit $0 build a new home in this: last district uhtil -

'heah&é'acquired:apweignteen-éére,éStQ%eaigxde?ng that effectively excludes
zmést,resideﬁtigl'ngwcémerS—énd*keéps:laﬁd'1p farm use. At the same time, &
residential subdivider interested in even = five-acre-lot style housing
-estate is stymied. Given: thie agricultural character of the area and the
~peiceived—néed>to,p;eServe,qgriCultural Yand,. this exercise of tae police
pover can be justified in rurq;xgreas—whehrtheesame'lérge lot technique
. wgpld?be'charQCterizéd'és—éxclusidnary—zoning»in the cuburbs proper-.

It ispsaid that the farmers in California's Santa Clara County

‘were -among thjgfirst to perceive the need for-agricul ural zoning, threat-

ened -as- they were by the overspill from San Francisco”. This early

"greenbelt zoning" not only required that the land be--designated for -agri-

culture on the county master plen, but reqnirediggg;owners‘ consent before-

the local legislature could zone it asrigultural'ﬁf In addition, :an adjoin-
ing city could not annex these lands without the -consent of two-thirds of
the owners affected thereby~. Thus any tax assessment -of these lands

% should have .to be calculated in terms exclusively of their value in purely
agricultural{ terns and not their potential value -as housing lots. Yet the- .
owners who did not consent could develop. subdivisions; causing the tex rate
itself to rise throlighout the county to pay for increased services. ’ »

. While the program seems to-have worked at first, second thoughts
about it were caused when the developers. upped their offers to buy from

$3,000 an -acre to. $8,000 or $10,000. There appears to have developed then
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a process whereby enougg;éoﬁsents could be obtained and portions of the
greenbelt annexed to a éity, and thence rezoned for residential subdivision’.
This should not come as a surprise, because traditional zoning has not
locked land use into a mold forever permanent .. Zoning channels development
ih fsuch a fashion. as to reduce conflict; it does not halt development. In
‘Buclid®, for example, the original zonin%'ordinance preserved the main
avenue .25 & residential thoroughfare'gnd.chapnglgga industrial development
along a railway corridor farther north, Today the site~of_the Euclid con=
troversy is occupied by, an automobile body works, and the villag:® has -~
become & thoroughly urbanized segihent of the Clgveland metropol.ican scene.

B. REAL ESTATE TAX PREFE: ZNT OF OPEN YAND® §.  ~ '
» - A R
. \ U
.7 . 1. Introduction
' Real estate taxes hsve been perceived to be a key factor in the

land-use equation. Land is assessed at value, and taxes begin to creep up-
ward as farmland acquires added value, reflecting its potential for resﬁden-—

2

- tig;;déVelopment.,'Thisriﬁjreasgnin—c9§tszmaysacce1erate the -decision to

con?ért«land'ffbm'agriéulﬁﬁ}al'use to some-more lucrative one. Efforts have

been ‘made to continue to assess farm land at its sgricultural value without-

-regard to its increasing potentidl for sbmethi@g'else'in'¢rde;—tbixggp—ruré;
> land on the utrban fringe opén and updeveloped. i . ./
f In: order thuS—to-encburagé—the continued farming of land on-the
-outskirts of suburbia, the:Marylahd—1egislature:enactedré,Fa;mfggseﬁsmgpt.
Act which granted these farms a partial éxemption. Threé landowners who
were not given an ekemption,'begéuse they -were: not-.actively farming their
lands, raised the question of the constitutionality of this device, citing
the Maryland Declaration of Rights proviso that "all taxes...shall be uni- -
form -as Ebvlangrwi§hin—ﬁhe fbxingrdistrigt,,agd—gﬁiform'yithin:the:ciass.f
Plaintiffs won”. The conservationists then had to move- into- the political
‘arens and sponsor & constitutional amendment to legitimize the device %

3

-

'qutulating 8- constitutional -scene in which it is’ possible to' tresat

£ .

.

2

) with sgricultural land separately, s simple tax sbatement for farms actually

subsidizes. developers to make -advance acquisitions of land. They need
‘simply kecp the land in agricultural use until the time is ripe to--develop
it -and -all the time they pay less taxes thagihgd—tbey—bapkeQ’1n;adVanCéannr
ferm land, -Obviously: then, any tax advantage has:to be keyed into some

.additional system of controls if the gdvantagé'i0'actugl ¥ -geing ‘to -achieve

the purpose of maintairing prime land: in agricultuxral us

1
-
-~
<

2, Covenants

Reacting to the Marylend experience, William H. Whyte suggested
that three additional factors had to be worked into any tax preferment.
‘mechanism: ’ ‘ .

. "First, the open space ‘assessment would apply not -only to
' farmland, but to. any 1andAthe—openpéss—oftwhich:wouldfbenéfit !
the public....Second, open-space assessinent was to be: geared
tQ'ﬁhe—Lgpd-use—plap—of'the 1ocal"goveigment...;The'third,,
_provision was for -a partial recapt ilontgxgs—when,épeﬁ,
§ -space was converted to -another use,'" "

&

-
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This is precisely what‘Pennsylvania had set out to do” in 196612

*The’ Pennsylvania system applied to farmland, at first to fifty-
acre units but later to twenty-acre_ones, and to forest land, water supply
iend, and open space land generallyl These lands were eligible, more-
overihonly if they were appropriately designated on a mupicipal land-~use
plan This being the case, the .owner could enter into &’ covenant with
the «ounty. government, a covenant being a species of contract that binds
subsequent owners of the real estate as well as the immediate ‘promisor.
‘This covenant runs for ten years and is automatically extended year by
- year unlessaapnropriate notice to termina*e it is given by one of the par-
ties. Each year, in .effrct; the landowner and the county entered into a
new ten-year ®ontract. On its part, the county promises to assess the
sub ject land at its merket .value for the use to which it is restricted by
the covenant. In turn, the land owner commits himself not to alter the
style of his use during the running of the covenant. In t..e event the
landowner ‘does alter the use, he is liable to the county for the difference-
in taxes between the amount actually paid and what-would have been due
without the restrictive covenant. While these damages are calculated from
the- time the agreement, commenced, ig no -event is the landowner liable for

‘more ‘than- five years of back taxes

‘California, Bs has been seen, made provision for exclusively
agricultural zoning. Zoning, ‘however, while it ‘does channel development,
does not stop it. ‘Californie 8EB8ESS0rs),. therefore, continued to. assess.
farmland in ‘terms: of its development potential -on ghe -assumption that zon-
- ing controls were, in a real world, a peper tigia ‘This led to the Land

“This. syst p:ovided '

for ‘2 ten-year con.ract along the same lines as. the covenant system -8dopted

n Pennsylvanis when prime agricultural land was. involved. By way of a
further inducement, the county could pay the farmer -an annual five cents
for -each .dollar of assessed land put- under contract. Provision was made
" for cancelling the contract before its.term had exnired, but this required-
state-level -approval. -At the same time; ‘however, a landowner and -county
could -enter into an- "agregment" for a shorter period.when the land, includ-
ing prime agricultural land,” fell within,a’zoné’dESignated by the county
'plan to be -an "agricultural presefﬁ??

‘ ‘Given the more fiexible agreement route, relatively little prime
agriculiural lanl) was subjected to the long-term contract constraints. The
owners of farmland opted for short-term agreements in order. to preserve
their freedom of choice, ‘and the county governments were not anxious. to
lo* the tax revenues i.volved in thé contract approach . The California
yotercs, however, approved- an amendment to. the state constitution mandating
that assessors should asgess such open space lands -on the be fis only of
such restriction...a.d...shall consider mo- otherg factors."-7" A number

-of modifications were then made in the system, buf the printed reporto
about the mechanism have not™been favorable, . ‘.

“The Act does not preserve open spaces near urban centers...
It does not provide relief for the farmer in tha path of ineffi-
cient sprawl, since it does not give ‘him a realist%g incentive
in the facé of ‘high capital gains: from land sale."S

C 0042 . :
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At Sest, perhaps, the mechanism has preserved open land beyond the immediate
. pressure of urbanization - no mean feat in itself - while it has neither
: protected much prime agricg}tural land on the urban fringe nor proved to be
i & solution to urban sprawl<. .
C. EASEMENTS
It has been suggested that tax-reduction devices "should be regarded
as half-way measures, justified only when political processes will not accept.
permanent restrictions."2a In castigating overly large lot zoning in subur-
bia for its exclusionary effect, Penngylvania's‘highest court has suggested
that: a T

] .

"If the preservation of open spaces is. the...objective, " .,
there are means by which this can be accomplished which in-
clude authorization .for...condemnation of dgvelogﬁent rights
with compensation paid for thot which is taken." 3

All of which renders relevant the s¢. .ic easement device.

. ‘The Wisconsin decision in Kamrowski V.LSfateah'illumiﬁates this
.scene in a thrice. In—érder to protect the natural scenery along ‘certain
‘highways, the state condemned & "scenic -easement" -over private lands abut-
ting them. In.effect, this easement impqsed,a;statusfgﬁo;on—the use of :
land as it then was, effectively taking -away the owners' rights: to--develop
differently in futuro. Giveg'q@mpgnsatioh;ftbese—cpptrolsfwefe immune to
the argument that as regulations they amounted to--confiscation. The only

- -question was whether there was involved a public purpose that would justify
e the use qf the taking power. It was held to-be & public purpose., )

.Given: the :contemporary perception.that. food is in short supply and
perforce farmland & national resource, the state could condemn a similar
easement over farmland; Irrévocably rémoved from- the local scene would be -
the-choice to put this land to -a different use, in which case tax assess-
ments ghould have to-be imposed exlusively in terms of the subject lands'
value &s agricultural land. In short, there- are no-constitutioral objec-
fions to this praxis. The choice is a political one®”. >

AY
¥

D. STATE IEVEL CONTROLS
¢ o, Zoning tends to;be'a—difqué,systémrof controls Balkanized into
nundreds of locallyfbaSed—systems. Tax pxeferment—schemes-affect the local
. tax base immediately at a time when- Tocal govermments -are hard pressed to-
make up any reduction in real estate revenue by increasing taxes on -nonfarm
Yand. Any large-scale development right acquisition program may exceed the
financial capacity of local governments. Thus, parallel with these approach-
es to land-vse control, there has developed -a trend toward -exercising more
-authority at state level. '
) , . § \
-Concern over the loss of land used for growing pinespple and sugar

-cane crops caused'Hawaiia6 to resort to a system in which-a state-level :
commission places all land into urban, rural, agricultural, or conservation
districts. Urban districts roughly—approximate,g;readyfdéveloped'a;eas{
whereas rural districts are; equivalent to ‘mainland suburban ones. Urban

F
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districts are subject to municipal zoning controls, but rural and agricul-
- tural districts are subject to control directly by the state commission.
In urban areas land is taxed at a higher rate than buildings in order to
‘encourage its development. At the sdme time the system provides for a~-
lower. rate of real estate taxation in agricultural districts: 1In large
measure, however, the Hawall system was designed to control the transition
of the state's economy from one based on agriculture to one based on tour=
ism. So.parochial are the problems of Hawaii that it may not be a helpful
model for mainland use.

! Vermont also found itself inveded by recreational and second~home

| developers. Close beneath that state's greenery is bed-rock promising '

. disaster when developers clistered houses on tiny lots served only by sep-

'~ tic tanks. Scattered development all over the landscape, moreover, prom-
jred future capital budgeting nightmares if later more civilized forms of
sewage disposal had to be provided. On paper Vermont already had enacted
modern enabling legislation which required that, before a community enacted
zoniaq and subdivision controls, it had first to do comprehensive plan-
ning='. ILike most enabling legislation, this was permissive only and many
mmnicipalities simply-had not acted. -Action-once the- threat was. perceived
would take time. The strategy then centered upon a state-level approach- to
land-use control, particularly at s time when .concern over Vermont!s- envir-

ommeént made a state-wide approach:politically feasible.

t

A state~level environmental board was -charged with the duty to
create a development plan tp—projeétéhow:best,thevStgte'shouldeevolﬁe, >
Once goals are perceived, the boerd is to adopt a land use: plan broadly de-
mgrcating—tqe'pfqper use--of land in the state, whether for forestry, recre-
ation, agriculture, or urban purposes. ‘The municipalities in turn are :
expected to jgear up their planning -within: the context of this overall state :
plen, :Mean'hile,:howpvetg éertaih;1&:gé-Scale;d¢velo@erS'haVe*been,sub- -
Jected to-the need to obtain: state permits to proceed. : :

‘Henceforth thgrdevelpperrof:a:housing,prbjegt,containing,ten or
more- units-would have to obtain .a permit from- a district commission. So
would the ‘developer for commercial or industrial purposes who was dealing-
with (1) more than one cre of land in a community that had not implemented
its planning -authority, or with (2) more than .ten acres of land -anywhere.
Eligibility for a permit was premised upon a -number of complex criteria. A

subdivider remote from public services, for example, would have to demon-
strate that the potential public costs of his proposal wbglg'nqt outweigh
its tax and~other public benefits. The: develcver working in a rural area
would have o demonstrate compatability of his proposal with the state's
-development pian, prqjggted'local,public gervices, and the potential of
the area's road system““.

If and when local comrmnities- implement their control potential,
these developers will have to obtain clearance at both state and local
levels. Critics point out that this will add to the cost of housing. They
further point out that the district commissions -can impose conditions upon
_subdividers. Underground wiring, generbusfopenrspgce,'and,hyﬁertechnical
-grading requirements db—preservé'theAeng ronment, but. they also increase-
substantially the unit costs of housing=”. A member of the Vermont legis-
lature which enacted the original form of this regulatory scheme in- 1970

has protested that it has led in practice to the centralization of the
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control of land use at the state level and that it presages a return tg
the fevdal notion that land is merely "held" for the benefit of society

r
E. NEW THRUSTS ¢ (
|

Along with‘the conventional mechenism thuslfar rehearsed, entirel /

new techniques are coming into prominence. In lieu jof property taxes, #Zr
example, taxes imposed upon the profits obtained from land sales may hav

an even more direct impact upon the pattern of land=use- decision-making.
Thus Vermont has begun to impose a tax upon capital[gains derived from
real estate transactions, designed to "bite" pregisely upon rapid transfers
of land. Positing that speculation in land entails quick turnogirs, this
gystem is designed to encourage precisely the oppdsite behavior

At the same time, "developmént rights) may yet evolvefas a merket
in their own right designed to circumvent the/ "taking" conundrum Posit,
for example, the owner of two adjolning lotss one empty and, {the adjoining
one -occupied by an historic landmark: fice-power designation prohibits
_ the destruction of the landmerk building,‘out this "regulation" may be void

a5 & "taking" if & reasonable return cannot be had from %he building. In

an urban center real estate taxes are likély -assessed upon this historic

—site in terms of its "best" use, exacerbating the scene because these tax-
-es, fixed in ‘high-rise terms, tend to prove the unreéasonableness of any
return on the designated building locus. . Let -the.owner -of ‘the historic
gite "transfer" his zoning law potantial to ‘build over and above the land-
mark to his adjoining lot, -however, and a new calculus obtains. His real
egtate taxes on-his landmar " decrease because any potential to build big-
.ger mno longer exists, while he ‘has exploited this very potential over his
empty lot by building -extra dimensions, He has lost nothing, so -nothing
can have been teken-<, Transpose this notion into an exchange between
rural land ang urban lend, -and a -similar strategy may yet circumvent the
téking charge .

<

F. FPROJECTIONS DANGEROUS .

Sufficient unto the -day, loc¢al zoning likely will be replaced by
more sophisticated land-use -controls, leading to & multi-faceted mechanism
‘blending police-power regulatrons, condemnation, and the taxing power.
Overall definitions-of "policy"--decisions over presérving farmland and at
what costs=-~will likely migrate to state level. Administration of controls
will likely shift to at least a regional focus. Beyond this, prediction is
futile, because in this Republic the precise dimensions of this new systém
will be tailored to meet the félt needs of -each individual state

~
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