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Hed by. section 509(a) (2) of the Education

' EDUCATION
THes DOCUMENT | s

Title 45——Public Welfare

SUBTITLE A—DEPARTMENT.OF HEALTH,
"EDUCATION, AND WELFARE, GENERAL
ADMINISTRATION '

PART 86—NONDISCRIMINATION ON THE
BASIS GF SEX IN EDUCATION. PRO-
GRAMS AND ACTIVITIEC RECEIVING OR

. BENEFITING FROM FEDERAL FINAN-
CIAL ASSISyANCE ‘

¢ 1
Oon June 20, 1974, the Office for Civil

Rights of the Department of Health, Ed-

ucation, and Welfare gave notice of pro-

nosed rulemaking to the effect that it in-
tended to add Part 86 to the Depart-

mental regulation to effectuate title IX

of the Educatlon Amendments of 1972

(20 U.S.C. sections 1681 et seq.), except

gectiozs 904 and 908 thereof (20 U.S.C.

1684 and 1686), with regard to Federal

financial assistance administered by the

_Department (39 FR 22228) . Title IX pro-

vides :that ““No person in ‘the United
States shall-on the basls of sex, be ex-

cluded’ from participation in, be denled-
the benefits of, or-be subjected to dis--

erimination under any education pro-
gram or activity receiving Federal flnan-
clal asststance,” with certain-exceptions.
TitleIX is similar-to title VX of the Civil

‘Rights Act of 1964 (42, 18.C, 2000d et
-geq.) 2xcept that title '}

applies to dis-
crimination-based on‘sex, Is limited- to

_education programs and actlvities, and

includes employment. 'I‘ltlg IX is ‘also
similar to, but independent of, seclions
799A and 845 of-the;Public Health Serv-
ice-Act which, in effect, proscribe dis-
crimination on the basis of sex in admis-
_afons. to certain health training pro-
grams (42 U.8.C. 205h--9 and 42 U.8.C.

. 298b-2). " i

2

Interested. pergtons were given until
October 15, 1874, in which to -submit
written, comm( nts, suggestions, or ob-
jections vegarding the proposed-reguia-
‘tion. The Department received over 9700

.comments, suggestions or objections and,

after consideration o! ali‘relevant mat-
ter presented by interested. persons,-the
regulation as proposed is hereby adopt-
ed, subject to changes as reflected here-
in.

3

ErrecTIVE DATE o

This regulation has been signed by the
Sccretary of Health, Education, -and
Welfare and approved by the President.
It will be transmitted to Congress pur-

ant to section €31(d) (1) of the Gen-
Education Provisions Act, 85 amend-

Amendments of 1974 (Pub, L. §3-380, 88
Stat. 567). The regulation will become

{w effective an July 21, 1975.
Q
)
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SUMMARY OF REGULATION

Subpart A of thls regulation (8861
«2 through -86.9) includes definitions and
[=] provisions cencerning: remedial and af-

firmative- actions, self-evaluation, re-
quired assurances, dissemnination of -in-
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formation policies, and other general
matters.related. to-discrimination on the
basis of sex. The Subpart also explaing
the effect of state -and local laws and
other requirements.
. 5
Subpart B «§§ 86,11 through 86.17) de-
sciribes the educational institutions and
other entities, whether public or private,
which are covered in whole or in part by
the regulation. It also includes exemp-
tions as to. the admissions practices of
certain educational institutions and an
.exemption as to the membership prac-
tices of social fraternities and sororities,
the Boy Scouts, Girl Scouts, Camp Fire
Girls, YW.C.A, YM.C.A,, and certain’
voluntary youth service organizations.
This Subpart defines “admissions,” and
describes certain educational institutions
which are eligible to submit transition
plans designed to convert their single-sex
admissions processes to na-discrimina-
tory processes over a stated period of
time not.to exceed seven years from the
date of enactment of title IX d.e., by
June 24, 1979). The exemptions for the
-admissions- practices of. certain” educa-
tional institutions are set forth in § 901
(a) of title IX as originally passed-by
-Congress in Pub. L. 92-318. The exemp-
tion for the membership practices of the
aforementionéd youth organizations was
inserted into-title IX by § 3(a) of Pub. L.
93-568, signed by the President’on De-
cember 31, 1974. ’

6

Subpart C (§§ 86.21 through 86.23) sets
forth the-general and particular prohi-
bitions with respect to nondiscrimination
based on sex in admissiens policies and
ddmission preferences, including re-
quirements -conceining recruitment -of-
students. The regulatory requirements
regarding treatment of students and
employment (Subparts D and E) are ap-
plicable to-all educational institutions-
recelving Federal financial assistance,
inclvding those whose admissloas are
exempt under Subpart C, )

7-

Subpart D (3§ 86.31 through 86.42)-sets
forth the general rules with respect to
‘prohibited discrimination in' educgtional
progranis and activities. The specific sub-
ject matter covered in Subpart D includes-
discrimination on the basis of sex in aca-
‘demic research, extracurricular and
-other offerings, housiny, facilities, access-
to programs and activities, inancial and
employment assistance to students,
health and-insurance benefits for stu-
dents; physicaleducation and instruction,
athletics, dl_scrinunatlon,,based on the
marita} or parental status of students
and portions of classes dealing with sex
education, The regulation  explicitly does
pot affect-the use of particular textbooks

or curricular materials.

8

Subpart E (53 86,51 through 86.61) sets,
forth the general rules with respect to

¥
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employment in educational programs and
activities, The specific subject matters
covered are: discrimination on the basis
of sex in hiring and employment cri-
teria, recruitment, compensation, job
classification and.structure, *promotions
and terminations, fringe benefits, con-
sideration of marital or-parental status,
leave practices, advertising, and pre-em-
ployment inquiries as to marital or pa-
rental status. It also includes-provisions
for exemptions where sex‘is'a bona fide
occupational qualification. ) -

1y 9 .
Subpart F (§ 86.71) sets forth the-in- ~
terim procedures which will govern the
imr .ementation of the regulation by in-
corporating -by refereiice the Depart-
ment’'s procedures.under titte VI of the
Civil Rights Act of. 1964.

ScopE OF APPLICATION
w 10,

Sectlon 86.11, in Subpart B, provides
that the regulation applies “to cach edu-
cation program or activity which recetves
or beneflts from Federal financial assist-
‘ance” administered by the Departimént,
Under analogous cases involving const-
tutional prohibitions against racial dis-
crimination; ‘the courts have -held -that
the education functions of a school dis-
trict or college include any service, fa-
cllity, ectivity or prograny which it oper-
ates or sponsors, including athletics and
other extracurricular activitles. These
precedents. have been followed with're-
gard o sex discrimination; see Brenden
v £ t-School District 742, 417
F. 2d-1292 (8th Cir. 1973). ° e ?

1 “

Title IX requires {n 20 U.S.C. 1682, that
-terraination or refusal to grant or con-
tinue “such assistance *‘shall be limited
in its effect to the particular education
program. or -activity -or part “thereof in
which noncompliance has been found.”
The interpretation of this provision in.
title IX will be consistent with the inter-
pretation of similar language contained
in title VI of the Civil Rights-Act of 1984
(42 'U.8.C.-2000d-1) . Therefore, an edu-
cation program or activity or part
thereof cperated by a recipient of Fed-
eral financial assistance administered by

‘the Department will-be subject to-the

requirements of this regulation if it re-
ceives or beneflts from such assistance.
‘This interpretation is consistent with the
only case specifically ruling on the lan-
gunge contained In title VI, which*holds
that Federal funds may be terminated
under title VI upon a finding that they
“gre Infected by a- discriminatory-en-
vironment * * ** Board of Public In-
struction of Taylor County,*Florida v:
Finch, 414 F.-2d 1088, 1078~79 (5th Cir,
1969). -

A more detailed discussion of varjous
sections in each of -theSubparts of the
title IX regulation is set forth in the
following paragraphs. In certain cases,
major issues and the reasons for the
final language -are discussed.
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Susranr A—CHANUES
13

Section 86.]—The statement of pur-
pose Is amended by adding the words
“yghebher or ‘not such program or activ-
ity:is offered or sponsored by an educa-
vional institution as deflned in this part.”

. N 14 et
Puragraph 86.2(a)—The deflnition of
title IX" as used in the regulation is
amended by adding “except §§ 904 and
906 thereof.” The U.S. Code citation has
been appropriately amended to reflect
this change.’ 5

Paragraph 86.2(})—The deflnition of.
“local education agency” is amended-to.

include the following parenthetical.-ab-
breviation: “LE.A." /

s 16 5 %

&>
Section 86.3—Remedial and affirma-
tive- action and self-evaluation. Para~-
graph (a) of this sectién is amended to
read as follows:

It the Director “firids that a recipient hay
dlscrlmlmted sgainst persons on the basis
“T™ot-sex in an’education program or activity,
such reclplent_shall take such remedial sc-
tion as the Director deems _necesaary to over-
ocome the effects of such dlsoﬂmmatlon

on other Federal provisions s amended
to add the words “and do not alter” iin-
mediately prior to the word “obligations”
in the proposed regulatlon.

20

Section 86.8—'The section concerning
designation of a responstble employee is
amended as follows: The section as it
appeared- in the proposed regulation is
redesignated ns paragraph. 86.8(a) and
is amended by adding, at the end of the
section as it appeared In the proposed
regulation, the sentence: “The reciplent
shall notify all its students and em-
ployees of the name, office address and
telephonc number of the employee or
employees appointed pursuant to -this
paragraph.” A second paragraph desig-
nated paragraph 86.8(b) Is added to
tead: .

(b) Complaint procedure qf recipient. A
reciplont shall adopt and publish. grievance
procedures providing for prompt and equl-
table resolution of student -and employeo
complaintg alleging any action which would
be prohibited by this Part.

21

Section 86.9—The section on dissemi-
nation of policy has been amended as
follows: Subparagraph 869(a)(1) s
amended by adding the words “and par-

~»&ents of elementary and-secondary .stu-

17

‘Paragraph (b) of -this section is
amended by adding the sentence “Noth-
ing herein-shall be interpreted-to -alter
any affirmative action obligations which
8 reciplent -may "have under Executive
Order 11246."

In addition, pamgmphs (c) and (d) of
‘this section have been added. Paragraph
‘(c) requires recipients within a year of
the- effective date of the -reguiation to
evaluate their policies and practices and
the effects. thereof in terms of the re-
quirements of the regulation, to modify
any of theése polices and practices which
do not or may not meet the requirements
of the regulation, and to take appropriate
remedial action-to-eliminate.the effects
of any discrimination which resulted or
may have resulted from adherence to
them. Paragraph (d) requires that the
recipient maintain for .at least three

years from completion of the evaluation-

made pursuant to-paragraph (c) a de-
scription of any modifications made and
any remedial actions taken pursuant to
paragraph (e

18

Section 86.4(a)—The general descrip-
tion of assurances.required is amended
to add the following:

An assurance of compliance with this Part
shall not be satisfactory to the Director if
the applicant -or recipient to whom -such
assurance applies fails-tc commit itself to
take whatever remedial action is necessary
in accordance with §863(2) to eliminate
oxisting discrimination on the basis of sex or
to esliminate the effects of past discrimination
whether occurring prior or subsequent to the
submission to the Director of such assurance.

~ 19
Faragraph 86.6(a)—The -paragraph
concerning the effect of this regulation

&

Aruitoxt provided by Eic:

dents"~following_the word ‘“students,”
and by adding the words-‘and- alLunlpns
or- professional organizations holding
collecttive bargaining or _professional-
agreements” before the words “with the
recipient.” .

_ANALYSIS
22

Although-a number of changes were
made in Subpart A, most of these
changes may be viewed as clarifications
rather-than as substantive alteratlons
One substantive change was made in
§$ 6.3 where two new paragraphs con-
cerning self-evaluation have been added.

“The Becrctary belleves that many of the

discriminatory policies and practices now
adhered to continue largely because the
institutions responsible forthem are un-
aware of their existence. Accordingly, the
Becretary belleves that the requirement
that recipients conduct an initial inquiry
into their activities will enable them to
{dentify and to eliminate much discrim-
ination without the intrusion of the Fed-
eral government. In addition, where-a
compliance review reveals noncompli-
ance, the Department will be able to take
into account in determining necessary
corrective action to be taken-by a recip-
ient the actions already being taken by
the reciplent to -further equal opportu-
nity and to achieve full compliance with
title IX and the regulation pursuant to
their, self-evaluation.

An ‘additional substantive change was
made in-§ 86.8 where the regulation now
requlrm recipients to establish grievance
procedures (§ 86.8(b)). The Secretary
believes-that the establishment of -griev-
ance procedures by recipients will facili-
tate compliance and prompt correction of
complaints with esort to Federal in-
volvement.

»

The regulation leaves up to the recipt-
ent the cholce of having one central
grievance procedure or of establishing

individual procedures on dlﬂerent
campuses if that 13 appropriate. - -
23

Other than as noted above, the con-
tent of Subpart A-remalns substanuvely
close to that In the proposed rule. § 86.2
is especially important since it provides
deﬁnmons applicable thruughout the
regulation. Of particular note is § 86.270)
which provides that where an educa-

tional institution is composed of more

-

thah ggne school, department or college,:’

admiSsion to’which 13 Independent of
admlsslon to any other component, each
such school. department or college is con-
sidered as a separate unit for the pur-
poses of determining whether its admis-
sions are covered by the regulation. Thus.

if a private institution is composed of an
undergraduate -and a: graduate college,
admissions to the undergraduate college
are exempt -(see discussion under Sub-
part B below), but admissions to the.
graduate school are not.

. 24 o

/

Paragraph 86.3(a) requires remedial
action to overcome the effects of previous
discrimination-based .on sex which has
been found or identified in & Federally
assisted education program -or-activity.
Remedla]_action_pursuant to_paragraph.
86.3(a)- Is restricted to those areas of a
reciplent’s education program or activity
which are not exempt from coverage.
Paragraph 86.3(b) permits, but does not
require, .afirmative efforts to overcoma.
the effects of conditions which have re-
sulted In limited participation in all-or
part of a reciplent’s education program
or- activity ‘by members-of either sex.
Moreover, the afirmative efforts referred
to In paragraph-86.3(b)-do not alter any
obligations which a-recipient may have
a3-8 Federal contractor pursuant t.o Ex-
ecutive Order11246.

25

Secticn 86.4 requires each recipient of
Federal financia. agsistance to suhmit tc.
the -Director -an assurance that each of
its education programs and activities-re-
ceiving or benefiting. from. siich assist-
ance will'be administered in- compllance

_with the regulation. Such an assurance

will be considered unsatisfactory if, at
any time after it i3 given, the recipient
faiis to take any remedial action found
necessary to correct discrimination or the
effects thereot.

SUBPART B—CHANGES
26

Section 86.12 1s amended- as follows:

Paragraph 86.12(by concerning the
claiming of an exemption based on re-
ligion is amended t.o read:

(b) Exzemption. An cducauonnl institutica
which wishes to claim the exemption sct
forth in paragraph (a) of this section shall
do 80 by submitting In writing to the Direc-
tor a statement by tho highest ranking of-
cial of the institution, identifying the piro-
visions of this Part which conflict with &
specific tonet of the religlous-organization,
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Sections 86.14 through 86.16 are re-
designated as §§ 36.15 through 86.17, A
new § 86.14 is a:ided dealing with mem-
bership practices of social ‘raternities
and soronties, YMCA, YWCA, Girl
Scouts, Boy Scouts, Camp Fire Girls
and certain voluntary youth organiza-
tions. A new paragraph 86.15(a), refiect~
ing the specific language of subpara-
graph 901(a) (2) of the Statute, Is added
specifying that the regulation does .not
apply to the acmisslons practices of edu-
cational Institutions prior to June 4,
1973, which s one year from the date’of
enactment of title IX. &

ANALYSIS
28

Three changes were made in Subpart B
of which two might be considered sub~
stantive: The procedure for obtaining-an
exemption from the coverage of title IX
because of conflict between the statutory
requirements and the religious tenets of
a recipient or its controlling organizaticn
have been modified and simplificd. An
educational institution now need only
submit a statement by its highest-rank-
ing official idgntifvirg the provisions-of
the regulation which. conflict with- the
tenets-of the religlous organization in-
volved: The most notable substantive
change in Subpart B, however, is the ad-

‘dition of a new-§ 86.14 which essentially

incorporates the provisions of the re-
cently enacted *Bayh Amendment” to
title IX. The amendment, which is found
at §3 of Pub. L. 93-568, exempts from
the requirements of title IX and, hence,
of this regulation, the membership-poli-
cles and-practices of certain organiza-
tions which, though educational in na-
ture or assisted by an education Institu-
tion, have traditionally restricted their
memberghip to members of one sex, it is
important to note that, with respect to
fraternal organizations, both the amend-
ment and the regulation limit their ex-

-emption to fraternties and sororities of
-a-social nature. Thus, membership poli-

cles- of business and other professional
fraternities and sorurities may -be sub-
ject to coverage eitber {f they themselves
receive: Federal financial assistance in
connection with an education program or
activity or if they fall within the ambit
of su -96.31(b) (7} under
which recipients are prohibited from pro-
viding significant assistance to-agencies,
organizations or persons which discrimi-
nate on the basis of sex.

29 .
-Apart from the changes noted immedi-

.ately above, Bubpart B remalns substan-

tivelr the same as it appeared in the pro-
posed” regulation. Bection 86.12-provides
that the regulation. does not apply to
religlously controlled-institutions-to the
extent that such application would be
inconsistent with the religlous tenets of
the controlling organization. Bection
86.13-0f the regulation provides that all
public and private military schools which

-

are recipients of ¥Federal financial as-
sistance, whether secondary or post-
secondary, are exempt from coverage.
Neither the statute nor. the regulation
applies to United States military and
merchant marine academies since these
schools arz Federal entities ratner than
recipients of Federal assistance.

30

The statute covers admissions in only
certaln institutions; veccational, profes-
stonal, graduate. and publc under-
‘graduate institutlons, except such’of the
.tter as from their founding have been
traditionally and continually -single-sex.
The admissions policies of private under-
gra. te Institutions are exempt. Under
the ocatute and §86.15, the admissions
requirements do not apply,’in general, to
admissions to public or private pre-
school. elementary and secondary
schools. Because the statute mandates
such coverage as to vocational schools,
however, admission to public-or private
vocational schools, whether 2t the junior
high school, high.school or post-second=
ary level, is covered by paragraph 86.15
(¢) and must be nondiscriminatory. With
respect to coverage of admissions to in-
stitutions of professional and vocational
education, the Secretary has Interpreted
the statuté as excluding admissions
coverage of professional and -vocational
programs offered .at private under-
graduate schools, Thus, admission to pro-
grams leading to a first- degree in-flelds
-such as teaching, engineering, and archi-
tecture-at such private -colleges will be
exempt under paragraph 86.15(d). A
number of comments were received urg-
ing the Secretary to change his -inter-
pretation of the'statute In this area. Evén
after reassessing the Department’s posi-
tion on-this issue, the Secretary belleves
that Congress-did not address the over-
lap between the_term *professional” and
the term “undergraduate.” Thus, the
Becretary remains convinced tiiat, while
that section of the statute pertzining to
_admissions -might be read as-including
professional degrees wherever they are
offered, the statute can-also be read-as
stating thet admissions to private under-
graduate_schools were to be totally ex-
empt. The exemption in paragraph 86.15
(d) for admissions to public traditionally
and continually single~sex undergraduate
nstitutions will affect only & few institu-
tions. Likewise, § 86.16 of the regulation,
concerning transition by single-sex in-
stitutions-whose admissiong are-covered
‘by the statute into institutions with non-
discriminatory admissions practices, will
affect relatively few institutions: -

SUBPART - C—CHANGES .,
31 !

Section-86.21—Subparagraph 86.21(h)
(2) is amended to include the words “and
alternative tests or criteria which do not
have such & disproportionately adverse
effeet are shown to be unavallable” fol-
lowing the parsgreph as it appeared in
the proposed regulation. That section.is
further amended by omitting the words

¥

“successful completion of”’ and inserting
the words “success in.”

- 32

Subparagraphs 86 21/¢) (2) and (D
are amended by deleting the words “mlis-
carriage, abortion” and Inserting in licu
thereof the words “tcrmination of preg-

nancy.” «

33

Sutparagraph 86.21¢¢) ¢4 i= amended
by deleting the term “Ms.'”

34

Section 86.23—Paragrarh 8723 1 13
amended to read as fol'l,ows:

(a) Nondiscriminatory recruitment, A re-
ciplent to which this Subpart appliés shail
not discriminate on the basls of sex In the
recruitment and admissfon of students. A
reciplent mey be required to undertaké ad-
ditional recrultme.t efforts {or one sex g re=
medial action pursuant to § 86.3(a). ard may
choose to undertake such eftorts as affirma-
tive action pursuant to §86.3(b).

k4

ANALYSIS
25
Neither of-th: two changes in Subpart
C is substantive. The amendment to sub-
paragraph 86.21(b) (2) clarifies a prin-
cirle-which provoked some confusion.in.

the comments. Lo .
Both that change“arnd the revision of

-paragragh 86.23(a) refiect an”effort -to

conform the provisions of the regulations
dealing;with students and those dcaling
with “cmployees. Apart from these
changes, the substance of Subpart C re-
mains unchanged and sgenerally pre-
scribes (subject to the appropriate ad-
missions exemptions) requirements for
nondiscrimination in recruitinent and
admission of students to education pro-
grams and activities. In addition- to-a
general prohibition’ of diserimination in

_paragraph 86.21(a), the regulation delin-

eates, in paragraph 86.21(6), specific-
prohibitions based on sex relating to such

_practices as ranking of applicants, appli-

cation of-quotas, and administration of
tests or selection criteria. Use of testSfor
admission which are shown to have a dis-

- proportionately adverse effect on mem-

bers of one sex must be shown validly to
predict success in the education program
or activity in question and alternative
tests or criteria which do not have such
a_disproportionately. adverse effect must.
be shown to be unevailable (subpara-
graph 86.2i(b) (2)). Further, in_connec-
tion with this prohibition. §'86.22 of the
regulation forbids a recipient from giving:
preference:to applicants on the basis of
their attendance at particular institu-
tions if the preference results in diserime-
ination on the basis of sex. Such prefer-
ences may be permissible under that sec-
tion, however, if the granting institution
can show that the pool of applicants ell- |
gible” for such preferences includes
roughly equivalent numbers of males and
females, or it can show that the “total
number of applicants cligible to receive
preferences-is insignificant in compari-
son with its total applicant pool.

ERIC ..

‘




Page 4

Education Daily Supplement

T

N

o #
¢ June 6, 1975 ™

e

Aruitoxt provided by Eic:

36

Specific prohibitions in Subpart C also
forbid applylng rules concerning such
matters as marital or parental status in
a manner which discriminates in admis-
slons.on the_ basls of sex (subparagraph
86.21(c) (1)). Subparagraph -86.21(c) (2)
prohibits discrimination on the basis of
preghancy and related conditipns, and
subparagraph 86.21(c) (3) provides that
recipients shall treat disabilities related

-to such conditions in-the same-manner

and under the same policies as any other
temporary -disability o physical condi-
tion ‘1s treated., Finally, in addition to
the provisions of § 86.23 discussed above,
a reciplent may not, under paragraph
86.23(b) , recruit primarily or exclusively
at institutions the student bodies of
which are exclusively or predominantly
single-sex if the effect of such recruit-
ment efforts is to discriminate on the
basis of-sex.
" Suspars D—CHANGES
Lt 37
Section 86.31, concerning education
programs and -activities, Is amended as
follows:
4 38
Subparsgraph 86.31(b) (&) is amended
by adding after the word “behavior” the
word “sanctions.”
’ 39

-Subparagraph 86.31(b) (é) is-amended
by adding after the word “applicant” the
words “inciuding eligiblility for in-state
fees and tultion.”” -

40

Subpatagraph 86.31(b) (7) i3 amended
to read as follows:

(bY(7)- aid or perpetuate discrimination
sgainst any-person by providing significant
assistance to sny, sgency, organizailon, or
person -which discriminates on the basts of

. sex-in providing any aid, benefit or service

to studoents or employees;
Paragraph (c) is redesignated as para-

graph (d) and & new paragraph (c) is

inserted to read as follows:

(c) Assistance admindstered by a recipdent
educational institution _to study at a foreign
{natitution.-A recipieat educationsal institu~
tion may sdminister or assist in the sdminis-
tration of scholarships, fellowships, or other
awards established by foreign' or domestis
wills, trusts, or similar legal instruments, or.
by acts of foreign governments and restricted
to members of one sex, which-are designed
to provide opportunities to study abroad, and-
which are awarded to students who are-al-
rewdy matriculating at or who are graduates
of the recipient institution; Provided,n re~
cipient educational institution which edmin~
1aters Qr sssists in the sdministration of such
schojarahips, fellowships, or other awards
which are restricted-to members of one-sex
provides, or otherwise makes available rea~:
sonable opportunities for-similar studies for
mambers of the other ssx. Such opportunities
may be derived from either domestic or
foreign sources, .

. 41

Subparagraph 86.31(d) (2) (D is-
amended by deleting the word "ensqte"

appearing in the second-line of the pro-
posed regulation and substituting there-
for the words “assure itself.”

42

Subparagraph 86.32(c) (2) is amended
after the word “students” in line § of
the paragraph as it appeared in the pro-
posed regulation to read as follows:
sha}l take such reasonable action as may bs
necessary to assure {itsell that such
housing ¢ ¢ ¢

The remainder of the paragraph is
unchanged. )
43

Paragraph 86.34(a) Is redesignated as
§ 86.34 and Is amended further by adding
six subparagraphs containing language:

(a) Providing adjustment periods with
respect to classes and activities in
physical education;

(b) Allowing grouping of students in
physical ecucation-classes and actlvities
by &ability; } ’

(c) Allowing separation of students by

sex within physical education classes and-
activities during participation in contact.

sports; .

(d) Requiring- use of standards for
-measuring skiil or progress in physical
education classes which-de not adversely
affect members of one sex; .

(e)- ‘Allowing portions of classes in ele-
mentary and secondary schools whith

deal exclusively with human sexuality to-

be conducted separately for boys and
girls; and )

(f) Allowing recipients to offer &
chorus or choruses composed of membuers
of one:sex or predominantly composed
of members of one gex if those choruses
‘are based on vocal-range-or quality.-

44 :

Paragraph 86.34(b) Is redesignated as
$86.35 and retitled “Access. to schools
operated by L.EAs” 7

N 45,

Paragraph 86.34(c) is redesignated-ns
§.86.3f to read as follows;

;

§$8%38 Counseling and use of apbr;ba}

and cbunseling materials.
(8) *Counseling. A rocipient shall not diss
crimirhte against any person on the basis of

55X {n'the counseling or guidance of students-

or applicants for admission.

" (b) Use of appraisal and counseling mats-
rials, A recipient which uses tasting or other
materials” for appralsing -or:-counseling. atu-
dents shall not uss different materials. for
students on the basis of thelr sex or -uso
materinls which -permit or require-different
treatmont of students-on such baals uniess
asuch different materials cover tho same occu-
pations and interest areas and the use of
such different materials 1s shown to be essen~
tial to eliminate sex bias. Recipients ghall
develop and use internal procedures for en-
suring that such materials do not discrimi-
nate on the basis of sexX, Where the use of a
counseling- teat or other instrument results
in a substantially disproportionate number
of members of one s6x in any particular
cuurse of study or classification, the recipient
shall take such action as’'is necessary to es-
sure {taelf that such disproportion {5 not tho
result of discrimination {n the instrument or
ita application. .

¥

.

(c) Disproportion {1 classes. Where 8 re-
ciptent finds tht (he enrollinent of & par-
ticulor - ass contains a sul'stantially dispro-
portionat® number of individuals of one
sex,_the reciptent shall take such action as i3
necessary to assure itself that such dispro-
portion is not the result of discrimination
on the basis of sex {n counscling or appraisa.
materials or by counselors.

48

Paragraph 86.35(a) Is redesignated as
$ 86.37 and the new section includes four
paragraphs which iriclude language:

(a) Generally prohibiting reciplients
from limiting eligibility for or providing
different financial assistance to students
on the basls of sex or from assisting out-
side organizations or persons which so
discriminate in providing assistance, and
from applylng any rules or assisting in
the application of any rules which treat
members of one sex differently from
members of the other sex on the basis
of marital or parental status; N

¢b) Specifically allowing recipients to
administer or assist in administration
of . sex-restrictive -scholarships, fellow-
ships or cther forms of financial assist-
ance established under a_domestic or
forelgn will, trust, bequest or other simi-
lar trument, if the overall adminis-
tration is-nond‘esriminatory;

(¢) -Requiring the provisions:of rea-
sonable opportunities to receive athletic
schelarships: or grants-in-aid id propor-
tion to the number of students »f each-
sex participaiing in interscholastic or
intercollegiate athletics, “but -allowing
separate financial assistance for'-mem-
bers of- each sex provided in connection
with separate_athletic teams to the ex-
tent those tesms-are permitted “under

47
_ A new $8£38 is added-which is-en-
titled “Employment assistance to stu-
dents.””. The new section includes two
paragraphs: Paragraph 86.35(b) be-
comes .paragraph 86.38(a). Paragraph
86.33(c) i3 redesignated as paragraph
86.33(w).. - ' '

48

Section. 86.38 13- redesignated as
§ 86.39 and {3 amended by adding at-the
end of the section as it appeared-in the
proposed regulation .the sentence “How-
ever, any reciplent which provides full
coverage health service must provide

“this regulation, -

_gynecologlical care.”

50 .

Paragraph 86.40(b) is amended to in-
clude five subp..agraphs containing
language: .

1. Prohibiting discrimination -against
or exclusion of pregnant students from
an education program or activity unless
the student voluntarily. requests to par-
ticipate in.a separate portion of the pro-
gram;or.activity of the recipient;

2. Allowing a recipient to require a
pregnant student to obtain a certification
of & physician that the student Is physi-
cally and emotionally” able-to continuc
participation in the normeal education
program, or sctivity so long as such a
certiflcation Is. required of all students

-
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for other physical or emotional condi-
tlons: '

3. Allowing recipients to offer sepa-
rate instruction for pregnant students so
long as admittance to such instruction
15 voluntary and provided such instruc-
tion is comparable to that offered tc non-
pregnant students; .

4. Requiring._recipients to treat preg-
nancy, childbirth, false pregnancy, ter-
rmination of prégnancy or recovery there-
from like any other temporary disabil-
ity; and

5. Where a recipient does not main-
tain & temporary disability policy for the
student or where & student does not
qualify for leave, the recipient must treat
pregnancy, childbirth, false pregnancy,
termination of pregnancy or recovery
therefrom as a justification for a medi-
cal leave of absence at the conclusion of
which the student shall be reinstated to
the status which she-held when the leave
began.

51 °

Paragraph 86.38(h), “Determination
of student interest,” end paragraph
86.38(c), “Affirmative efforts,” of the pro-
posed regulation hdve been deleted. Sec-

-tion 88.38 is redesignated as § 86.41 and.
is further amended to-include language:

() Probibiting discrimination by &
reciplent in any interscholastic; inter-
collegiate, club, or-intramural athletics.
*(b) Allowing separate eams when
those teams are based ‘on-competitive
skill or-if they are in contact sparts, but
requiring that if a team I8 provided for

‘members of one sex and not for the other

in s non-oontact sport and athletic-cp-
portunities for the sex for-whoin a-team
fs not provided -have previously been

limited, members of that sex:be allowed:

to try-out for thé team offered. (Contact,
sports-are defined for the purpose of the
regulation.)

(c) Delineating-some of the factors
which will be considered in assessing

whether & reciptent has provided -equal

opportunity in the ares of athletics.
(d) Allowing reciplents an adjustment
period during which they must work to

comply with this section & quickly es-

possible but In no event allowing non-
compliance to continue pest one -year
from the effective date of the regulation

in the case of elementary schools and in-
‘no case:-later than_three years from the

effective date-of the -regulation in the
case of secondary and post-secondary
schools. 5

2

A new §8642 is added ooncerning
curriculum.

ANALYSIS q
83
Several- of the changes made in Sub-

_part D .ar¢-substantive in nature. The

language in subparagraph 88.31(b)(T)
has been amended In response to com-
ments in- order to clarify the Depart-
ment's position. when egencies, orga-
nizations or person not part of the re-
cipient would be subject to the require-
ments of the regulation. Some.of these
uoutside” organizations have been ex-
empted’ from title IX with respect to

-matriculating at the recipient

Educatisa Daily Supplement .

b (N
their membership ‘policies by & recent
amendment to Statute which wasen-

acted in late 197k This amendment is
reflected, as already noted, In 3§86.14
which exempts social, fraternities and
sororities, certain named groups such as
the Girl Scouts and certain voluntary
youth service organizations. Other
groups, however. -such as business and
professional fraternities and sororities
and honor socleties continue to he cov-
ered. The regulation provides that'if the
reciplent furnishes the “outside” agency
or organization with “significant 3assl§t¢
ance,” the “outside™ agency or organiza-
tion becomes so connected with-the edu-
cation program or activity of the re-
ciplent -that any discriminatory policies
or practices for which it is responsible
bhecome etiributable to the recipient.
Thus, such forms of assistance as faculty
sponsors, facilities, administrative staff,
etc., may be significant enough to create
the nexus and to render the organiza-
tion subject to the regulation. Such de-
terminations will turn on the facts and
circumstances of specific situations.
Section 88.31(c) provides that where
a sex-restricted scholarship, fellowship,
or other such award estaplished: by a
foreign will, trust or-simlilar legal instru-

N

.ment but administered by & recipient

constitutes a benefit to a-student;already

] titution
(e.g. the Rhodes Scholarship -and the
Clare Fellowship which provides oppor-
tunities :for male students at domestic
institutions to study abroad), the
scholarship, fellowship'or award may not
be. -administered-by the recipient.unless
the -recipient administers, provides, or
otherwise mukes available, reasonable
opportunities for similar studies for stu-
dents of the other sex.-Such benefits may

‘be derived from either domestic .or for-

Pl

June 6, 1975

tion classes at the secondaty z;md post-

_secondary levels to comply fully with the

regulation as quickly as possible but to
be in full compliance no later than three
years from the effective date of the reg-
ulation. During such grace periods, while
the recipient is making any necessary
adjustments, it must ensure that physi-
cal education classes and activities which
are separate are comparable for members

1 e%.ch sex. The recipient must be able
to demonstrate that it is moving as ex-
peditloysly as possible within the pre-
sceribed” time frame -toward eliminating
separate physical education classes The
adjustment pe iod permitted at the sec-

dary and,post-secondary levels is sig-
nﬂlcantly longer ‘than that to be per-
mitted at the elementary level because of
the existence of wide skill differentials
attributable to the traditionally lower
levels of training available to girls In

many schogqls.
"\ - 56
Subparagraph 86.34(b) provides that

ability grouping, in physical education
classes is permissible provided that the
composition of the groups is determined
objectively with regard- to individual
performance rather than on the basis
of sex. Subparagraph- 86.34(c) allows
separation of students ‘ky sex within
-physical education -classes Guring com-
petition in-wrestling, boxing,Jce hockey,
football, basketball and other g)orm' the
purpose or majproactivity of which in-
volves bodily “contact. Subpaiqgraph
86.34(d), requlring-the use of standards
for measuring skill or progress In physi-
cal-education-which do not impact. dd-
versely -on ‘members 0 one-sex, Is ing
tended to eliminate a problem raised by

Py

many comments that, where a_goal-ori-"

ented stendard Is used to assess skill or
progress, women will.alntost invarlabl}

. .
elgn sources. zcore lower than men, For example, if

’ 54

The language in subparagraph 8€.32
(¢7 (2) has been changed in response to
numerous comments- which indicated
concern that institutions which Mst-or
approve off-campus “housing -would -be
required to.conduct.on-site reviews -of
that -housing which would result in -a
high cost to the institution and-thereby
militate against its continuing to -ald
students in_ finding off-campus housing.
Under the regulation, one-site reviews,
white permissible, need not be made a3
a routine matter by institutions, but the
institution must take reasonable -steps
to assure itself thet off-campus housing
is- comparable with respect to- quality,
quantity, and cost for members of each
sex, given the proportion of individuals
of each sex seeking such housing.

55" -

The changes in §86.34 are also sub-
stantive. Subparagraph 86.34(a) requlres
physical education classes at the ele-
mentary school level to comply fully with
the regulation as quickly as possible but

4o be in full compliance-no later than

one year from the-effective date of the
regulation in order to permit schools and
local education agencles sufficient time
to adjust schedules and prepare staff.
it further requires physical educa-

"

&

~
v

prograss is measured by determiping
whether an ‘individual can- perform
twenty-five_push-ups, the standard-may
-be virtually out-of-reach for many more
women_than_men because of -the differ-
ence -In -strength between average per-
sons -of each sex. Accordingly, the ap-
propriate standard might be an individ-
ual progress chart based-on-the number

_of push-ups which might be-expected-of

that individual.

Subparagraph 86.34(e) which allows
separate sesslons In-sex education for
boys and girls at the elementary and
secondary “school lgvel was published
on July 12, 1974,.as a clarification .of
the proposed _regulation published in
June (39 FR 25667). The flnal language

‘has been slightly modified in response

to comments indicating that the original-
language published on July 12, which-

referred generally to “sesslons involving

sex education” was somewhat vague.
fThe present language more precisely
identifles the material which may be
taught -separately as that dealing *‘ex-
clusively. with human -sexuality.” It
should be stressed, of course, that neither
the proposed -regulation noz these final
provisions require schools to- offer sex
education classes. Rather, the regula-
tion- specifically allaws particular por--

-
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tions of any such classes that-a school
district elects to offer to be offered sep-

arately.to boys and girls.

»
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B 58

Numerous comments were received on
the subject of physical education both
.1 favor of and opposed to the position
taker in the proposed regulation, Many
commaentators linked their opposition to
coeducational physical education to their
opposition to coeducational sex educss
tion classes. Some asked for separate
but equal or. comparable physical educa-
tion. Others were opposed to the pro-
posed regulation on the grounds of safety
and supervision problems, and bhecause
they belleved that physicel differences
between the sexes mandated differential
treatment. Another group suggested
that women would be discriminated
against by losing in competition and
recelving lower grades. Finally, some
were -opposed to any Federal involve-
ment in local school matters.

59

The' expanded section on counseling

and use of appralsal and counseling ma-

terinls was-inciuded in response to com=-

ments, Thres amendments to the original
langusge &re of particular note: First,
while the language which appeared in the
propoeed- regulation treated only use of

_appraisal and counseling materlals, pura-

graph 86.36(a) of the.final regulation
prohibits  discrimivatory  counseling
taelf, Bacond peragraph 86.36(b)- which
tncorporates some of the proposed
langisge on _also includes sev-
eral further concepts. It allows use of
different counsaling materials based on
sex 1f use of such materials is shown to be
ecsential-in eliminating-sex biss. Recip-
isntg are required to use internal proce-
dures for ensuring that their counseling
materials ure free from sex bias; and
finally, where use_ of-a.perticular test or
instrument -

which 1s substantially- disproportionate
in sexual composition, the recipient must

take whatever action is neceseary to as--

sure iteelf that the disproportionate clas-

-sification 1s not the result of & sex-bissed
test or of dlscriminatory administration-

of an unbissed test. Third, paragraph
£6.38(c)- requires that where a recipient
educational 4nstitution finds that the
composition of a clazs is disproportion~
stely male or female, 18 must take steps
to aasure tiself that the disproportion is
not the result of sex-bissed counseling
or the usa of discriminatory counseling
or appraissl materials, .

6o

‘New §86.37 concerning financial
asslstancs to students hes also been ex-
panded over its earlier version as § 86,35
of the proposed regulation. The proposed
regulation -prohiblied reciplents -from
giving different types of financial
sosistanos or differsnt amounts of any
form of such assistance on the basls of
s¢x. 'The present provistons remain-un-
changed with respect to this requirement,

x
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Numerous comments were jreceived
from colleges  and universities claiming
that the proposed paragraph 86.35(a)
would cause to “dry-up” a substantial
portion of funds currently avatlable for
student filnancial assistance made avail-
able through wills, trusts end bequests
which require that award be made to
members of a specified sex. As a result,

& new paragraph 86.37(b) has been-

added which allows recipients to admin-
Ister or assist in the administration of
scholarships, fellowships or other flnan-
cial assistance programs established
pursuant to domestic or foreign wills,
trusts, -or similar legal instruments,
which require that awards-be made only
to members of a specified sex, provided
that the overall effect of such adminis-
tration or assistance is nondiscrimina;,
tory. Thus, the regulation now requires
institutions to award financial aid on the
basis of criteria other than sex.. Once
those students eligible for financial aid
have been identifiéd, the -financial- ald
office may‘awerd ald from both sex-
restrictive and  non-sex-restrictive
sources. If there are insufficient sources
of financial aid designated for members
., of-a particular sex, the institution would

be ‘required to obtain the funds from.’

other sources or to award less assistance
from the sex-restrictive sources.

62
For example, if fifty students are se-

lected by a university to receive financial-
" assistance,

the students should be
ranked-in-the order in which they are
to' receive awards. If-award Is based on
need, -those most in need-are placed -at
the.top of the list; if award Is besed on
academic excellence, those with -the
higher academic averages are placed at
the top of the list. The list should then
be given to the financial aid office which
may match the-students to the scholar-
ships-and. other aid.available, whether
sex-restrictive or not. However, if after
the first tweniy -students have -been
maiched with .funds, the financial aid
office runs out of non-restrictive funds
and is left-with only funds designated
-for-men, these funds -must be awarded
without regard-to sex and not solely to

men unleas-only .men are left on tho.

1ist. It both men and/women:femain on
thelist, the university must locate addi-
tional funding for-ths women or. cease
to give awards at that point. i
*The provision included in the pro-
poced; - regulation: exempting “aex-re-
_stricted scholarships, -fellowships, and
other financial assistance ,programs
established-under foreign wills,-trusta or
‘similar legal instruments, has been re-

movad. Where such #cholarships, fel-

lowships, and financial aid are adminis-
tered by ths recipient. and constitute
assistance to a student enabling-him or
ber to matriculate at the recipfent-in-
siitition, they may be treated like simi-
Iar. forms of financial assistance estab-
lished under domestic wills, trusts, end
supﬁar legal instruments or by acts-of

>

]

foreign governments, and paragraph
86‘37(b)\has been medified according &

A 64

Subparagraph 86.37(c) (1) requires
recipients to provide reasonable oppor-
tunities’ for athletic scholarships or
grants-in-aid for members of each séx
in proportion to:the number of students
of each sex bparticipating In inter-
scholastic or intercollegiate athletics

65

Subparagraph 86.37(c) 12) retains the
provision of paragraph 86.35(d) of the
proposed regulation allowing sex-restric-
tive athletic scholarships provided as
part of sex-restrictive athletic teams to
the extent the operation of such teams
is consistent with subparagraph 86.37
(c) (1) and the athletics-section of the
regulation (§ 86.41).

-

66

Section 86.38 requlrss. as did its pred-
ecessor section, that assistance in mak-
ing outside employment sgvailable to
students, and that employment of stu-
dents by a recipient thust be undertaken
in a-nondiscriminatory manner.

, 87

‘Section 86.39, in addition to incor-
porating § 86.36 of the proposed regula-
tion, requires that if full coverage health
service "is offered by recipients it must
Include gynecological care. This require-
ment should not be interpreted as re-
quirihg- the recipient to employ a
specialist physician. Rather, it is the
Department’s intent to require only that
basic-services in the -gynecological fleld
such as routine examinations, tests and
treatment be provided where the recip-

lent has. elected to offer full health'serve* |

ice coverage. Any limitations on health
services 'gﬁ’ered cannot be based on sex:

. 68- ;
The content ot‘pi:ragraph‘ss.AOlg) is
unchanged from -the earlier Pproposal.

The changes in-paragraph-86.40(b) sum-

marized above-continue to require that-
pregnancy, childbirth, false pregnancy,
termination of pregnancy or recovery
therefrom be treated like any other tems-
porary-disability. In response to many

comments; ‘the regulation now provides-

in subparagraph 86.40(b)(2)- that a re-
cipient may require a student who-is-or.
hag Tecently-been pregnant to obtain-a
doctor’s: certificate as to “her ability to
participate in the normal-education pro-
gram or activity so long as such-a certifi-
cate is required of all students-for other
physical or emotional conditions. Sub-
paragraph 86.40(b) (3) now. ‘allows a
reciplent to operate a portion of iis
program oy activity separately. for preg-

-nant students. However, it prohibits

mandatory assignment of students -to
such classes or schools-and the instruc-
tional-program offered separately- must
be comparable to that offered to non-
pregnant students.
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69

Section 86.41. the athletics section of
Lue tdgulation, has been changed to meet
.ome of the problems raised by the
cumments. Many comments received
Jduring the comment period indicate some

_cwonfusion as to whether intramural
ptogiams are covered by thic section
Since the intent Is to cover intramurals,
the phrase “Interscholastic. intercolle-
glate, club or intramural athletics’” has
been substituted for the term “athletic
programs” appearing in the first sen-

tence of paragraph 86.38(a) of the pro-_

posed regulation.

70

Paragraph 86.41(a) provides that ath-
letics must be operated without diserimi-
nation on the basis of sex. The De-
partment continues-to take the position
that athletics constitute an integral Part
of the educational processes of schools
and colleges and, as such, are fully sub-
ject to the requirements of title IX
even. in the absence of Federal funds
going directly- to athletics. Except for
certaln specific exemptions not directly
pertinent to athleties, paragraph 901(a)
of title IX is virtually identical to para-
graph 601(a) of ttitle VI of the. Civii
‘Rights Act of 1964. Since the language
-of title IX so closely parallels that of
title ¥I, in-the absence-of specific Con-
gressional ‘indications to the contrary;
the Department has basically interppeled
title IX consistently with interpretations
of title VI in _similar aress. Under -title

VI, the courts have consistently consid--

ered athletics sponsored by-educational

institutions to be an integral part of

thzt institution’s-education program or
activity and, consequently, covered by
title VI. Bes, for example,,Swann V.

! Charlotte-Mecklendurg Board of Educa-

tion, 402 U.8. 1, 18 (1871) and United
States v. Jeflerson_County.Board-o0f Ed-
ucation, 372 F.2d 836,891 (5th Cir..1966),
afirmed en banc. 380 F.2d 385-(5th Clr.
1967) - cert. denjed- sub- nom. United
States v. Caddo "Parish Soard of Edu-
cation, 389 U.D. 840 (1881,

(3!

Similarly, In cases. wherein plaintiffs
have challenged -siste and local rules
prohibiting competition between men and
wwomen in-high achool athletics as being
& violation of the equal protection clause
_of the Fourteenth Amerdment, inter-
scholastic sports have been specifically
recognized as part of the education proc-
-ess. Brenden v. IndependentiSchool Dis-
trict 742, 417 F.ad 1282, 1297-1298. (8th
Cir. 1973); Bucha v. Illinois High School

Assoctation 731 F. Supp. 89, T (MD. 1l

1972); cf. Hass. v. South Bend Commu-
nity Schoal Corporation, 289 NE. 2d 485,
499 (8. Ct. Ind. 1872) snd Reed v. Ne-
braska School Activities Association, 341
F. Supp. 258, 263 (D. Neb. 1972).

72

_ In additon, §844 of the Education
-‘Amendments of 1974 (Pub. L. 83-380)

compels~the Department to"«"[P]repm-
and_publish ¢ * * proposed regulstions
- . | -

-

L

implementing_the provisions of title IX -

of the Education Amendments of
1972 * * * which shall include with ce-
spect to intercollegiate athletic activities
reasonabla provisions considenng the na-
ture of particular sports.” Thus, in light
of the case law under title VI and the
Fourteenth Amendment, and the Con-
gressional mandate to cover intercollegi-
ate athletics In § 844 of Pub. L. 93-380,
the Department believes that coverage
of athletics 1s mandated by title IX and
that such coverage must be reflected in
the regulation.
¢ 13

, A substantial rumber of comments was
received by the Department on the vari-
ous issues raised concerning the athletic
provisions of the proposed regulation.
Numerous comments were received favor-
ing a proposal submitted by the National
Collegiate Athletic Association that the
revenues earned by revenue-producing
intercollegiate sports be exempted from
coverage under this regulation. Other
cominents were submitted agafrst this
propgsal.
. ) 74 o7

The NCAA broposal was not adopted.
There-is no ‘basis-under the statute for
exempting such sports or their revenues
from coverage of title IX. An arnendment
to the Education Amendments of 1974
was introduced by Senator John Tower
on the floor of the Senate specifically
exempting_ from title IX revenue from
revenue-producing Intercollegiate ath-
letics. 120 Cong. Rec. S 8488 (daily ed.
May 20, 1974)., The “Tower Amendment”
was deleted-by the conference committee
and was, in effect, replaced-by the so-
called “Javits Amendment” which be-

came § 844-of Pub. L. 93-380 mandating’

that the Depariment publish proposed
title IX regulations wheh would include
“reasonable provisons” covering inter-
collegiate athletics. ~
5 * -

In response to the comments, while
paragraph 86.41(a) remains substan~
tively the same-as- its- predecessor, the
remainder of the- athletics section has
beeri changed. Paragraph 86.38(b) of-the
proposed regulation-required an annual

determinstion of -student interest by a-

recipiént. This provision was widely-mis-
interpreted as requiring -institutions-to
take an annual poli-of the student body
and-to offer all sports in which s major-
ity of the student body exprersed interest
and abolish these in which there is no
interest: THe Department’s intent, how=
ever, is—to require. institutions to take
the interests of ‘both sexes into account

4in determining what sports to offer, As

long a6 there is no discrimination against
members of ejther ‘&x, -the Anstitution
May offer whatevar sports It desires. The
“determination of student interest” pro-
vision has been removed, A new .para-
graph 86.41(c) (1)-requires institutions to

.select “gpdrts-and levals of-competition.

which effectively accommodate the.in-
tereats and’sbilitiés of- members of poth
gexes.” In 50 doing, an instittition should

_conaider by a reasonable method it de¢ms
-appropriate, -the Interests of -both sexes.

Paragraph 86.38(¢) of the proposed
vegulation required all recipients spon-
soring athletic activities to take certain
aflirmative efforts witli regard to mem

bers of the sex for which athletic oppor-
turuties hiave been limited nofwithstand-
ing the lack of any finding of discrimi

natior,. Since such a requirement could
be considered “affirmative action” and
was somewhat inconsistent with §863.
it has been deleted. However, “affirma-
tive efforts” may still he required pur-
suant to paragraph 86.3(a8) or may be
undertaken on a voluntary basis pur-
suant to'paragraph 86.3(b). Paragraph
86.41(h) permits separate teams. for
members of each sex where selection for
the team ic based on.competitive skill or
the activity involved 15 a contact sport.
If, however, & team in & non-contact
sport, the membersaip of which is based
on skill. is offered for members of one
sex and not for members of-the otl.er sex,
and athletic opportunities for the sex
for vhom-no team,is available have pre-
viously been limited,.individuals of that
sex must be allowed to compete for the
team offered. -For .example, If tennis is
offered for men and not-for women and
a woman wishes to play on the tennis
-team,-If women’s sports have previously
been limited at the institution in ques-
tion, that woman -may compete for &
_place on'the “men’s” team. However; this
provision does not alter the responsibility
which a -recipient has under §86.41(c)
with regard to the provision of equal op-
portunity. Under § 86 41(c) 1y, recipients
are-required to select ‘‘sports and levels’
of competition which effectively accomo-
date the interests and abillties of mem-
bers of both sexes.” Thus, an institution
would -be required to provide separate
teams for men and women in’situations

-where the provision of only one team.

would .not “accommodate-the interests
and ‘abilities of members-of both sexes.”
This provision, of course, applies whether
sports are contact or non-contact. As In
the section-on physical education, a‘con-
tact sport is defined by using some ex-
amplés and leaving the status.of other
sports to be-Hetermined on the-basis of
whether their purpose or. mnajor activity

involves bodily contact.
16

Paragraph 86.41(c) retains the sub-
stance of paragraph 86.38(d) of the pro-

posed regulation but has been expanded-
to provide more guidance on what factors-

the Department considers: integral to
providing-equal opportunities in athlet-

‘Jes. A list has been -provided- for the-

guidanée -of recipients of items which
will be considered by the Office for Civil
Rights in evaluating-a recipient’s inter-
scholastic, intercollegiate, clib or intra-
mural athletics to deteymine if equal op-

portunity is availablé. These-items will-

be considered whether or-not a recipient
sponsors separate teams, since.inequality

of -opportunity may, exist. even where-

women_participate on the same " teams

with men. The. enumeration-of items. is

not intended &8 & limitation on'the items

which the -Department may deem . per-

tinent for-consideration during-a par-

:licular compliance. investigation or re-
eW. -
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As provided.in the proposed regulation,
the Department will not consider, as-a-
per se fallure to provide équal opportu-
nity, unequal aggregate expenditures for
members of each sex or unequal expendi-
tures for male and female teams if such
separate teams are offered or sponsored.
Clearly, it is possible for equality of op-
bortunity to be provided without exact
equality of expenditure. However, any
fajlure to provide necessary funds for
woraen's teams may bte considered by
the Department in assessing equality of
opportunity for members of each Sex.

8

Pinally, paragraph 86.41(d) has been
added to provide a period of time simiiar
t6 that.sllowed in.the area of physical
education for recipients to adjust their

Zathletics offerings to comply with the
requireinents of the regulation. The De-
partment will construe this section as
requiring reciplents to comply before the
end of the adjustment period wherever
possible.

19

The last substantive change in Sub-
part D 1a the addition of specific exemp-
tion of textbooks-and- curricular mate-
rials from the -scope-of the regulation.
“The new section explicitly states the De-
partment’s position that title IX does not
reach the use of textbooka and curricular
materials on the basis of-their portrayals
of individuals in a stereotypic maenner
or on the baslis-that they otherwise pro-
ject discrimination agelnst persons on
account of their sex. As stated In the
preamble to the proposed regulation, the
Department that sex stereo-
typing in textbooks and curricular mate-
rials-is s sericus ‘matter. However, the
imposition of restrictions ‘in this area
would inevitably lmit communication
snd would thrust the Department into
the role of FPederal censor. There is no
evidence in the legislative history that
tha proscription in title IX sgainst sex
discrimination .should be-interpreted. as
requiring, prohikiting cr limiting the use
of -any ‘such material. Normal rules of
-stetutory construction- require the De-
pariment,” whercver possible, to -inter-
pret siatutory- langusge in such a way
as to svoid-potential confiicts with the
-Constitution. Acsordingly, the  Depart~
ment has construed title IX as not reach-
ing textbooks -and curricular materials
on the ground that to follow another
interpretation might place the Depart-
ment in a position of imiting free ex-
pression in violation of the Firat Amend-
ment. 80

The Department received a'number of
comments as_well a8 one petition-con-
-cerning discrimination in-textbooks and
curricular-materisls. The comments-in
favor of-includfng coversge of textbooks

and curricular materials came from na-
tional organizations, several college .or
university .présidents or chanéellors,
several - local -school superintendents,
several -local organizations dnd interest
groups, -and .8 number -of individuals.
.Comments opposing coverage were 8150
submitted, .

ER]

Aruitoxt provided by Eic:

-

SUBPART E~—CHANGES
81

Sections 86.41 through 86.51 are re-
designated as §§86.51 through 86.61.
Subpafagraph 86.51(a) (4) Is added pro-
viding as follows: \

A reciplent shall not grant preferences to
applicants for-employment on the baals of
attendance at°any sducational institution or
entity which admits as students ounly or pre-
dominantly members of one fex, if the giv-
ing of such a preference has the effect of
discriminating on the basis of sex In violation
of this Part,

[}

82

Subparagraph 86.51(b) (2) is amended
to add after the word “termination” the
words “application of nepotism policies.”
Subparagraph 86.51(b) (8) Is amended
to delete the words “pregnancy leave"
and to substitute therefor the words
“leave- for- pregnancy, childbirth, false
pregnancy, termination of pregnancy.”

83

Section 86.53 is amended by deleting
, $86.53(a) and substituting the following:

(a) Nondiscriminatory recruitment cnd
hiring. A recipient shall not discriminate on
the basis of sex'in the recruitment and hiring
of employees. Whers & recipient has been
tound to be presently discriminating on the
basts of sex In the recrultment or hiring of
employess, or has In-the past so discrimi-
nated, the recipient shall récruit members of
the zex so discriminated against so as to over-
-come the effects of such past or presﬂnt
discrimination.

84

Section 86.54 Is amended by deleting
paragraphs 86.44-(b) and (c) as they ap-~
peared in the proposed regulation and by
substituting a new paragraph 86.54(b) to
read.

.(b) Resulla In the payment of wages.to
employees of one sox at A rate less-than that
paid to -employees of the opposite sex for
equal work on jobs the performance of which
requires equal skill, effort, and responsibility,
and which are performed under similar work-
Ing conditions.

.85

Paragraph 86.55(c) 1s smended by de-
leting- the words “operate to.” Bectlon
84.57 i1 amended by daleting paragraphs
86.87 (b), (¢), (d) and (e) and by’ mbm-
tuilng. t.here!or langusge:

(1) Prohibiting dhcrlmlnation in em-
rioyment -on the basis of pregnancy,
chudbirth. false pregnancy, termination
of pregnancy, or recovery- therefrom.

(2) Requiring trestment of pregnancy,
childbirth, false pregnancy, termination
of pregnancy, and recovery therefrom,
to be treated as any other temporary dis-
ability for the purposes of leave, senlority
and-other benefits or services.

(3) Requiring, where a reciplent does
not maintain-a leave policv or where an
employee does not qualify 10r leave under
such & policy because of inadequate lon-
gevity on the job, that the recipient shall
treat an employee’s pregnancy, child-
birth, false pregnancy, termination of
pregnancy, and recovery therefrom, as a
Justification for reasonable leave without
pay with suaranteed reinstatement upon
her return.

)

86

Section 86.60 s amended by deleting
the term “Ms."” \

ANALYSIS
817 N

Before discussing the substantlve
changes in Subpart E, one explanation is
needed regarding a section that was not
changed. Subpart E generally follows the
Sex Discrimination Guidelines (29 CFR
Part 1604) of the Equal Employment Op-
portunity Commission (EEOC) and the
regulations of the Office of Federal Con- |

» tract Compliance (OFCC), United States
Department-of Labor (41 CF'R Part G0).
The EEOC administers title VXI of the
Civil Rights Act of.1964, which prohlblts
employment discrimination, and the
OFCC is responsible for the coordination
and implementation of Executive Order
11246, as amended, which prohibits em-
ployment discrimination by-Federal con-
tractors. HEW is responsible for-admin-
istration, pursuant to the OFCC regula-
tions, of the Executive Order as to Fed-~
eral contractors who are educationel in-
stitutions. Virtually all reciplents subject
to this Part 86 are also subject to title
VII and many are also subject to the Ex-
ecutive Order. Except in the .area of
fringe henefits, where Subpart E of the
title IX regulation differs from the title
VII 8ex Discrimination Guidelines of the
EEOC, an employer who-complles with
the title IX regulation will generally he
complying both witn title VII and the
Executive Order. It should be empha-
-sized, however, that nothing in the title
X reamwon alters any responsibilities
that an employer may have under the
Executive Order or title VII, Paragraphs
86.3(b) and 86.6(a) of Subpart A-have
been modified to-accentuate this point.
? 88 .

Accordingly, subparagraphs 86.56(b)
(2) of Subpart E remains the same &s
subparagraph 86.46(b) (2) as # appeared
in the proposed regulation and continues
to follow the Executive Oider regula-
tions in requiring that fringe- benefit
plans provide either for equal periodic
benefits to members of each sex or equal’
contributions by the employer for mem-
bers of- each -sex- (§ 86.39 imiposes identi-
cal requirements for student benefit
plans). The title VII S8ex Discrimination
Guidelines of the EEOC differ in that
they prohibit payment of unequal pe-
riodic benefits on the basis of sex and
" preclude employers from justifying un-
equal periodgc benefits on the basis of
differences in cost for males and for fe-
males. While the approach taken in. the
final, regulation is felt to be the most
reasonable at present, the Secretary rec-
ognizes ‘the need to-move toward somne
proviston for equality In periodic benefits.
In view of the potential problems associ-
ated with such:a provision and also with
the present mconsistency between_ the
EEOC, OFCC and HEW approaches, the
President ias directed that a report be
prepared by October 15 recommending &
single approach.
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Subparagraph 86 51(a) (i) makes it
clear that the regulation applies to part-
time employees.-In the preamble to the
proposed reguiation it was stated that
the section/concerning fringe benefits
(now § 8656) would bhe Interpreted as
follows: It would require that where an
institution’s female permanent em-
ployees are disproportionately part-time
or .its permanent part-time employees
are disproportionately female, and the

.institution does-not provide its perma-

,

ERIC
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nent part-time employees fringe benefits
proportionate to those provided full time
employees, the- institution demonstrate
that such a manncr of providing fringe
benefits does not discriminate on the
basis of sex. Assuming the absence:,of
discriminatory hiring practices on the
part of an employer which channel fe-
male job applicants into part-time posi-
tions, it is questionable whether the
Department has-the authority to place
the burden on an.employer to. demon-
strate that fajlure to give part-time em-
ployees fringe benefits proportionate to
those provided to full-time employees
under the circumstances stated above Is
not discriminatory. 8ince discriminatory
hiring practices which channel female
job applicants into part-time jobs are
clearly prohibited by subparagraph 86.-
51(a) (1), and because of the questions
which may be ralsed as-to the soundness
of the interpretation given to § 86.56 in
the preamble to the preposed regulation,
the Department -will assume the initial

-burden of demonstrating that a particu-

1at method of providing fringe benefits
to part-time employees is discriminatory.
95

Subparagraph 86.51(a) (4) -parallels
paragraph 88.23(b) which concerns stu-
dent recruitment. It-prohibits recipients
from graunting preferences to employ-
ment applicants who-are graduates of
particular institutions, the student bod-
fes of which are exclusively or_predomi-
nantly of one sex, if the effect of such
preferences results-in discrimination on
the basis of sex. -

91 -

Paragraph 86.43(a) as it appeared in
the proppsed regulation required recip-
fents who recruit for employment to
mske comparable efforts to -recrult
members of each sex. Paragraph 86.53
(a) of the final regulation no longer
requires comparable effeits but provides
that a recipient shall not discriminate
on-the basis of sex in the recruitment
and hiring of employees, ‘This change
recognizes that, under some circum-
stances, an employer may expend greater
efforts- to recruit members of one -sex

-without discriminating against members

of the other. For ¢example, where a school
district-1s located close to an all-female
private undergraduate school, the dis-
trict may have to expend greater efforts
to recrult male teachers than it will have
to use to-recrult female teachers. How-
ever, where_a recipient is presently dis-
criminating on the basis of sex,’ or has

. 4 'y

in the past so discriminated, it shall take
remedial action to recruit members of
the sex aiscriminated against until the
effect of such past dl.v‘crlmlnatlon no
longer exists.

92

- In response to the public comments,
the language of paragraph 86.54(b) has
been simplified over the language ap-
pearing in the proposed regulation to
prohibit a reciptent from' enforcing any
policy or practice which results in the
payment of wages to mermbers of one sex
at a rate less than that paid to members
of the other sex for equal work on jobs,
the performance of which requires equal
skill, effort and responsibility, and which
are performed under similar working
conditions. This makes the title IX regu-
lation consistent with the wording of the
Equal Pay Act of 1963, Pub. L. 88-38, 29
U.S.C. paragraph 206(d), and will ena-
ble the Director to rely on the case law
established under the Equal Pay Act to
l(rl\)tcrpret and enforce paragraph 86.54

). .

93 ;

Paragraphs 86.57 (b), (c) and (d) have
been slightly modified from the earlier
version to make it clear -that a recip-
{ent cannot discriminate on the basis
of pregnarcy, childbirth, false pregnancy,
termination of pregnancy and Trecovery
therefrom and that_such conditions and
any temporary disabilitles resulting
therefrom must be treated by the recip-
fent as any other temporary disability
for.all job-related purposes.

94

Paragraph 86.47(e) In the -proposed
regulation provided that an employee
could not be required to commence leave
related to pregnancy so long as her physi-
clan ceriified that she was capable of
performing her duties, and that she must
-be allowed to resume work after such &
leave no more than two weeks after her
physician certifies- that she-is capable
of dolng %o or, in the case of en employee
who is a teacher, at the of the
‘first academic term after such certifica-
tion is made. This section has been com-
pletely deleted from the final regulation
since-it is inconsistent with paragraph
86.57(h) which requites that all condi-
tions related to pregnancy be treated-as
disabilities for job-related purposes. I a
reciplent requires that any employees
suffering from a temporary disability be
required- to obtain a physician’s certifi-
cation that they are capable of continued
work, then it may also require such a cer-
tification from pregnant employees. If
a recipient requires-all employees who
take sick leave for 8 temporary disability
to return to work after such leave two
weeks nfter & physician certifies that such
employees are capable of returning, then
-the same procedure must be utilized for
pregnant employees. However,1f none of
these certifications is required for other
temporary -disabilities, none may be re-
quired of pregnant employees. Likewise,
a recipient may no!{ require ‘pregnant
employees to give advance notice of when
they intend to.commence sick leave un-

f-g 4

less such advance notice is also required
of all other employees who iritend to go
on sick leave Jdue to a temporary dis-
ability in cases where advance knowledge
;J){ the absence makes such notice possi-
e.
a5

Paragraph 86.60¢a prohibits pre-em-
ployment inquiries 85 to an applicant’s
marital status since such Inquiriés are
frequently the foundation for discrimina-
tion against married women. Subpara-
graph 86 21(c) (4) in Subpart C contains
a similar prohibition with regard to pre-
admission inquiries. The proposed -reg-
ulation proscribed inquiries into whether
a job applicant was “Ms., Miss or Mrs ”
Since under paragraph §6.60(b) inquiries
as to the sex of an applicant may be made
so long as it is inade of members of both
sexes and is not used to discriminate, the
inquiry proscribed in paragraph 86.60ta)
as to whether an applicant Is “Ms., Miss
o;d Mrs.” has been changed to delete the
o S.”

96

Finally, §86.51 permits consideration
of sex in making employment decisions
where sex is a “bona fide occupational
qualification.” This section Is retained-in
the final regulation to make the title IX
regulation consistent with the Sex Dis-
crimination Guidelines of the-EEOC and
-with the OFCC regulations implementing
Executive Order 11248, This section will
be interpreted narrowly, consistent.with
Interpretations already made under e
VII of the Civil Rights Act of 1964 and the
Executive Order. . . ¢

SusparT F
§ 86.71 Interim Procedures

‘For the purpos2s of implementing this Part

during the.pericd-between its effective date
and the final Issuance by the Department of
a consolidated procedural regulation appli-
cable to-title IX and other civil rights au-
thorities administered by the- Department,
_the procedural provisions applicable to title
“VI of the Clvil Rights Act 0f-1964 are hereby
adopted and Incorporated-herein by refer-
ence. These procedures-may be found at 45
CFR §§ 80-6—80-11 and 45 CFR Part 81.

The Secretary has chosen to adopt the
title VI procedures for use. during the
interim period hetween the efiective date
of this regulation and effectiveness of the
final consolidated procedural regulation
to simplify enforcement during that time
and to avold applying a different proce-
dure for enforcement of requirements
concerning discrimination based on race,
color, or national origin from those based
on sex. The Department Is publishing,
simultaneously with this final regulation,
a proposed consolidated procedural reg-
-ulation -which will-apply to most.of the
Department's civil rights enforcement
activities, Comments on that proposal are
solicited, as provided in the notice of pro-
posed- rulemaking, for 45 days.

QUZSTIONS

Questions concerning the application
or interpretation of this regulation should
be addressed to the Reglonal-Directors
of the Office for Civil Rights whose

addresses are as follows:
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Region I—My. John G. Bynoe, -RKO
General Building, 5th Floor. Bulfinch
Place, Boston, Massachusetts 02114.

Reglon II—Mr. Joel Barkan, 26 Fed-
eral Plaza, Room 3908, New York 10007.

Reglon ‘T1I—Mr. Dewey Dodds, Gate-
way Building, 3535 Market Street, Phila-
delphia, Pennsylvania 19101. .

Region IV—Mr. William Thomas, 50
Seventh Street, N.E, Room 404, Atlanta,
Georgls 30323. ’

Reglon V—Mr. Kenneth A. Mines, 309
W. Jackson Boulevard, 10th Floor, Chi-
cago. Illinofs 60606.

Reglea VI—Ms, Dorothy D. Stuck, 1114
Comrerce Street, Dallas, Texas 75202,

Region VII—Mr. Taylor D. August, 12
Grand Building, 12th and Grand Avenue,
Kansas City, Missouri 64108.

Reglon VIII—Mr. Gillbert 'D. Roman,
Room 11037 Federal Bullding, 1961 Stout
Street, Denver, Colorado 80202.

Reglon IX—Mr. Floyd L. Plerce, 760
Market Street, Room 700, San Francisco,
California 94102,

Region X—Ms. Marlaina” Kiner, 6101
Arcade Plaza Bullding, 1321 8econd
Avenue, Seattle, Washington 88101.

« . Dated: May 27, 1975.
CasPAR W. WEINBERGER; '
Secretary.
Dated: May 27, 1975. . .
Approved: *
Gzrabd R FoRb, . .
President®
Part 88-1s added to read as set forth
below:

PART 86—NONDISCRIMINATION ON THE
BASIS OF SEX UNDER FEDERALLY AS-
SISTED EDUCATION PROGRAMS AND
ACTLIVITIES

8 Sukpart A—introduction

-Bec,

88.1 Purpose and eifective date.

832 Definitions.

863 .Rermedial and afirmeative action and
seli-evalustion.

88.4 Assurance required.

86.5 Transfers of-property. -

836 IEffect of other requirements.

807 [Effect of smpioyrentiopportunitizs.

888 Deeighation of-responsidle employee
and adoption of grievance pro-
cedures.

869 Dissemination of policy.

Subpart B—Coversge

86.11 Application. .

86,12 Educational institutions controlled by
re)igious organizations.

§6.13 Military and merchant marine edu-
cational institutions,

88.14 Membdership practicea of certain ore
ganizationa.

88,16 Admissions, / °

86.16 Educational institutions eligible tg

" -submit. transition placvs.
86,17 Tranaition plans.
£5.18-86.20 [Reserved].
fSubpart C—Discrimination on thy Basls of Sex
In Admission 2nd Recrultment Probititsd
8621 Admission,
8853 Proferencs in sdmission.
86.23 Recruitment.
$8.24-88.30 [Raserved].

Subpart D—biscrimination on the Basls of Sex
In Education Programs and Activities Frohiblited
Sec.
8631
86.32
86.33
86.3%
86.35
86.36.

Education programs and activities
Hous!ng. [
Compsarable tacilities.

Access to course offerings.

Access to schools operated by LE.As.

Counseling and use of appraisal-and

counseling materials.

Financial assistance.

Employment assistance to students.

Health and Insurance benefits and
services.

Marital or parental status.

86.41~ Athletics, ~

86.42 Textbooks and curricular material.

86.43-66.50 [Reserved].

Subpart E~ZDIscrimination on the Basls of Sex In
Employment In Education Programs and Activi-
ties Prohibited

86.51 Employment.

86.52 Employment criteria.

88.53 Recrultment.

86.54 Compensation.

86.55 Job classification and structure

86.66 Fringe benefits.

86.57 Marital or parental- status.

86.58 Effect of State or local law or other
requirements.

Advertising. .

Pre-employment Inquirie

Sex as bona-fide occupational qualifi-
cation.””

86.62-86.70 {Reserved].

Subpart F—Prqcodu;u
86.71 Interlm procedures.
Subpart A—Introduction
§ 86.1 Purpose and effective date.

The purpose of this part is to effectu-
ate title IX of the Education Amend-’
ments -of 1972, as amended by Pub. L.
93-568, 88 Stat. 1855 (except sections
9604 and 906 of those Amendments)
which 1s designed to eliminate (with cer-
tain -exceptions) discrimination on the
basis of zex in any-education program
or activity receiving Federal financial as-
sistance, whether or not such program
or activity is offered or sponsored by an
educational {nstitution as defined in thi;
part. ‘This part is also intended to effec-
tuate section 844 of the Education

86.37
86,38
86.39

86.40

86.59
86.60
86.61

Amendments of 1974, Pub; L. €3-~380, 88 :

Stat. 484, The effective date of-this part
shall be July 21, 1975, o
(Becs, 901, 903, Educstion-Amendments of
1973; 86 Stat. 873, 374; 20" U.M.C, 1381, 1683,
as amended by Pub. L.-53-868, 33 Stat. 1835,
and- Seo. 844, Rducition Amendmenis of
1074, 88 Stat. 484, Pub, L. $3-380)

J e
§86.2 D(/tﬁr’xmpm. )

As used in-this part, the term—

(a) #Title 1X” means-title IX of. the
Education Amendments of 1973, Pub. L.
92318, as amended by section 3 of Pub.
1. 93-568, 08 -Stat. 1865, except §§ 004
and 906 thereof; 20 U.8.C. §% 1681,-1682,
1683, 1688, 1686. .

¢h) “Department” means the Depart-.
ment of Health, Education, and Welfare.

() “Secretary” means the Secretary
of Health, Fducation, and Welfare.

(d)" “Director” means the Director:of
the Office for Civil Rights of the Depart-
nment.... )

. /
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(e) “Reviewing Authorily” means that
component of the Department delegatead
authority by the Secretary to appoint,
and to review the decisions of, adminis+
trative law judges in cases arising under
this Part.

(f) “Administrative law judge” means
a person appointed by the reviewing au-
thority to preside over a hearing held
~under this Part.

(g) “Federal financial assistance’
means any of the following, when au-
thorized or extended under & law ad-
ministered by the Department:

(1) A grant or Joan of Federal flnan-
cial assistance, including funds made
available for:

«) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and ]

(i1) Echolarships, loans, grants,
wages or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or ex-
tended directly to such students for pay-
ment to that entity,

(2) A grant of Federal real or sersonal
property or any interest therein, in-
cluding surplus property, and the pro-
céeds of the sale or transfer of such
property, If the Pederal share of the {air

* market value of the property is not, upon

such sale or transfer. properly accounted
for to the Federal Government.

(3) Provision of the-services of Fed-
eral personnel. - ..

(4) Sale or lease of Fedéral property”
or any interest therein at nominal con-
sideration, or at consideration -reduced
for the purpose of assisting the reciplent
or in-recognition.6 public interest to be
served thereby,or permission to use Fed-
eral property or any interest therein
without*consideration.

(5) Afiy other contract, agreement, or
arrangement which has as one of its:
purpoees the provision of assistance to

~any- education program or activity, ex-
cept a contract of insurance or guaranty.
(h) “Recipient” means-any State or
political subdivision thereof, or-any In-
strumentality of a State or political sub-
division thereof, any public or. private
agency, institution, or organization, or
other entity, or any person, to. whom
Federal financial assistance-1s extended
directly or through another recipient and
which operates an education program ‘or
activity which receives or benefits from
such assistance; including any subunit,
successor, assignee, or transferee thereof.

~) "Applicant” means one who sub-
mits an_application, request, or plan re-
quired to be approved by a Department
official, or by-a recipient, as o condition
to becoming a recipient. i

A§) “Educational-institution”, means &
local educational agency (L.E.A.) as de-
fined by section 801(f) of the Elemen-
tary anc Secondary Education Act of

,'1865 (30 U.8.C. 881), & preacl}ool, a pri-

- vate elementary or secondary school, or ..

an applicant or recipient of the type de-
'fined by paragraph (), (), (m),.or (ny
of this section.

!
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k. ' Institution of 9graduate ligher
cducation” means an institution which.

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the liberal
arts and sciences; or

«2) Awards any degree in a profes-
sional fleld beyond the first prufessional
degree iregardless of whether the flrst
professional degree in such fleld Is
awnurded by an institution of undergrad-
uate higher education or professivnal
education) ; or N

(3) Awards no degree and offers no
further academic study, but operates or-
dinarily for the purpose of facilitating
research by persons who have received
the highest graduate Jegree in any fleid
of study. .

J) “Institution of
higher education” means.

(1, An Institution offering at least two
but less than four years of college -level
study beyond the high school level, lead-
ing to a.diploma or an associate degree.
or wholly or principally creditable toward
a baccalaureate degree, or

12). An Institution offering academic
study leading to a baccalaureate degree,
or

(3) An agency or body which certifies
credentials or offers degrees, but which
may or may not offer academic study.

(m) “Institution of professional edu-
cation” means an institution (except any
institution of undergraduate higher edu-
cation) which offers a program of aca-

undergraduate

. demic study that leads to a first profes-
slonal degree in a fleld for which there,

is a national speciallzed saccrediting
agency recognized by the United States
Commissioner of Education.

A “Institution of vncational educa~
tion" means a school or institution (ex-
cept an !nstitution .of professional or

-graduste or undergraduate higher edu-

cation) Which has as its primary purpoee
preparation of stidents to pursue a tach-
nical, skilled, or semiskilled- occupstion
or trade, or to pursus study in a techni-
cal field, whether or not the school or
institution offers certificates, diplomas,
or degrees end whether or not it offers
fulltime study.

(0) "Administratively separate unit”
nieans a school, department or college of
an educational institution (other-than a
local educational agency) admission to
which Is independent of sdmission to
any other component of such institution.

(p) “Admission” means selection for
part-time, full-time, speclal, assoclate,
transfer, exchenge, cr any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipie=t.

Q) “Student” means a person who
has gained admission.

(r) “Trangition 'plan” means & plan
subject to the approval-of the United
States Commissicner of Education
pursuant to sectién 801(a)(2) of the
Education Amendments of 1972, under

. which an edncational institution oper-
ates in making the transition from being-

an educational institution which admits
only students of- one aex to being one

which adnuts students of both sexes
without discrimination.

1Secs, 901, 802, Education Amendments of
1972, 86 Stat. 374, 374, 20 U.8.C. 1681, 1682)

§863 Remedial and affirmative nction
and self-evaluation.

ta) Remedial action. If the Director
fiads that & recipient has discrim.nated
agalnst peisons on the basis of sex in"an
education program or activity, such
recipiet shall take such remedial ac-
tion as the Director deems necessary to
g‘vercome the effects of such.discrimina-
ion.

by Afrmatice action. In-the absence
of & finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirma-
tive action to overcome the effects of
conditions which resulted in 1imited
participation therein by persons of a
particular sex. Nothing herein shall -be
interpreted to alter any affirmative ac-
tion obligations which a reciplent may
have under Executive Order 11246,

\¢) Self-evaluation. Each recipient
education Institution, shall, within one
year.of the effective date of this part.

() Evaluate, in terms of the require-
ments- of this part, its current policies
and practices and the effects thereof
concerning admission of students, treat-
ment of students, and employment -of
both academlic and non-academic per-
sonitel working In connection with the
recipient's education program or activ-
ity; .

1) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

(iii) Take appropriate remedial steps
to eliminate the effects of any discrimi-
nation which resulted or may have re-
sulted from adherence to these policles
and practices.

(d) Availability of self-evaluation and
related materials. Reciplents shall main-
tain on file for at least three years fol-
lowing competition of the evaluation re-
quired under paragraph-(c) of this sec-
tion, and shall provide to-the Director
upon request, & description of any
modifications made pursuant -to sub-
paragraph (c) (1) and of any remedial
st,ep(s taken pursuant to subparagraph
(c) i),

(Secs. 901, 902, Educatfon Amendments of
1973, 88 Stat. 373, 374, 20 U.8.C. 1681, 1682)

§ 86.4 Assurance required.

(n) General. Every application for
Federal financial asslstance for any-edu-
cation program or activity.shall as con-
dition of its approval- contain or be ac-

companied by an assurance from the ap-.

plicant or reclplent, satisfactory to the
Director, that eactt education program or
activity operated by the applicant or
recipient and to which this part applies
will be operated in compl!ance with this
part. An assurance of compliance with
this part shall not be satisfactory to the
Director if the applicant or recipient @
whom such sssurance abplies ‘falls to
commit itself to take whatever remedinl
action is necessary in accordance with
§ 86.3(a)_to eliminate existing discrimi-

nation on the basis of sex or to eliminate
the effects of past discrimination
whether occurring prior or subsequent tq
the submission to the Director of such
assurance.

. \b) ‘Duration of obligation. (1) Ju the
case of Federal financial assistance ex-
tended to provide real property or struc-
tures thereon, such assurance shall obii
gate the reciplent or, in the case of a
subsequent transfer. the transferee, f{ur
the period during which the real prop
erty or structures are used to provide an
education program or activity.

(2) In the case of Federal financial
assistance extended to pro.ide peisunal
pruperty, such assurance shall obligate
the recipient for the pérlod during which
it retains owner-hip or possession of the
property.

\3) In all other cases such assurance
shall obligate the recipient, for the pe-
riod durlig which Federal financisl as
sistance Is-extended.

«¢) Form. The Director wiil specify
the form of .the assurances required by
paragraph (a) of this section and the
extent to which such assurances will be
required of the applicant’s or recipient’s
subgrantees, contractors, subcontractors,
transferees, or-successors in-interest.
(Secs. 901, 802, Education Amendments of
1972. 86 Stat. 373, 374, 30 U.8.L. 1881, 1882,

§86.5 Transfers of property. .

If-a recipient sells-or otherwise trans
fers property fluanced in whole or in part
with Federal financlal assistance to a
transferee which operates any educa-
tion program or activity, and tl.z Federal
share of the fair market value of the
property is not upon such sale or transfer
properly accounted for to the Federal
Government both the transferor and the
transferee shall be deemed to be recip-
fents, subject to the provisions of Sub-
part B. .

(8ecs. 901, 902, Education Amendments of
1973, 86 Btat. 373, 374; 20 U.S.C. 1631, 1682)

§ 86.6 Effect of other requlrements,

(a) Effect of other Federal provisions
The obligations imposed by this part are
.Independent of, and do not'alter, obliga-
tions not to discriminate on the basis of
sex imposed by Executive Order-11246, as
-amended; ' sectlons- 799A and 845 of the
‘Public Health Service Act (42, U.B.C.
295h~9- and 298b-2); Title VII ot ‘he
Civil Rights Act of 1884 (42 U.8.C. 2000e
et seq.);, the Equal Pay Act (29 U.8.C:
206 and 206(d)); and:any-other Act of

;Congress or Federnl- regulation.
(Secs. 901, 902, 905, Educaticn Amendments
of 1072, 38 Stat. 373, 374, 375; 20 U.S.C. 1681,
1682, 1685) ; - .

. «(b) Effect of State or local law or
other requirements. The obligation to
comply with this part Is not obviated or
alleviated by any State or local law-or
other requirement which would render
any applicant or student ineligible, or
limit the eligibility of any, applicant or
student, on the basis of sex, to practice
any occupation or profession.

(c) Effect of rules or repulations of
private organizations. The obligation to

. comply with this part is not obviated or

4>
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alleviated by any rule or regulation of
any organization, club, athletic or other
league, or assoclation which would
render any.applicant or student ineligi-
ble to participate or limit the ehgl-
bility or participation of any-applicant

. or student, on the basis-of sex, in any

education program or activity operated
by a recipent and which receives or
from  Federal flnanclal

assistance,

(Secs. 901, 902, Xducation Amendments .g)t
1972; 86 Stat. 373,374: 200USC 168;. 1682)

§'86.7 Effect of employment opportuni-
hc« °

The obligation to comply wlth this
Part is not obviated or alleviated because
employment opportunities in any oc-
cupaticn or profession are or may be
moré limited for members of one sex
than for members uf the other sex.

(Sec: 201, 602, Egducation aicndments of
1972, 86 Stat. 373, 374; 20 US C 1681, 1682)

§ 6.8 Designation of responsible em-
ployce and adoption of gricvance
procedures,

(a) Designation 0f responsible em=
ployee. Each recipient shall designate at
least one employee to coordinate its ef-
forts to comply with and ‘carry out its
responsibilities under this part, including
any investigation of any complaint
communicated to such recipient alleging
its noncompllance with-this part or al-
leging any actions which would be pro-
hibited by this'part. The recipient shall
notity all its stu nts and employees of
the name, ofice address and telephone

. number of the employee or. employees

appointed pursuant to this paragraph.

A (b) Complaint procedure of recipient.
A rectpient shall adopt and  publish.

grievance procedures provid.!ng Yor

protapt and equitable resolution of stu-

dent and employee ‘complaints alleging

‘any action which would be-prohibited by

this part.

(Bece. 901, -902, Education Amehdments of

1972, 86 Stat. 373, 874; 20 U.S.C. 1881, 182)

§ 86.9 Dlucngmalien of policy:.

(8) “Notification of policy, (1) Each re-
cipient shalbimplement specific and con-
tinuing steps to notify apblicanty for ad-,
mission_and employment, studerts and
parénts of elementary and’ seconds.ry
school students, enployees, scurces of re-
-ferrel of applicants for admission and,
employment, and all unions or-profes-
slonal organizations holding collective
bdrgaining or professional- agreements
with the recipient, that it does not dis~
criminate on the basis of sex in the ed-
ucational programs or ‘activities which 1
operates, and that is required by title
IX and this part not to discriminate in
such & manner. Such notification shall
contain such information, and be made
in such manner, as the Director finds
necessary-to apprisc such persons of the
protections -against discrimination ax-
sured them by title IX and this part, but
shall state at least that thé requirement
not. to -discriminate in education pro-
grams and-adtivities exténds to employ-
-ment t.herein, and to admlsuion thereto .

[
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“unless Subpart. C does not apply to the
recipient, and that inquiries concerning
the application of title IX and this part
to such recipient may be referred to the
employee designated pursuant to § 86.8,
or to the Director.

(2) Each recipient shall make the ini-
tial notification required by paragraph
(a) (1) of this section within-90 days of
the effective date of this part or of the
date this part first applies to such recipi-

ent, whichever comes later, which noti- -

‘fication shall include publication in: (1)
Local newspapers; (if) newspapers and
,magazines operated by such recipient or

7/ By student, alumneae, or alumni groups

Afor or in connection with such: recipient;
and (iif) memoranda or other wr\tten
communications distributed to every stu-
dent and employee of such recipient. -

\b) Publications. (1) Each, recipient
shall prominently include a statement of
the policy described In paragraph (a)
of this section in each announcement,

. bulletin, catalog, or application form

which it makes available to any person
of a type described in paragraph (a) of
this section, or which is otherwise used
in connection with the recruitment of
students or employees.

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in this paragraph which suggests,
by text or illustration, that such .recip-
fent treats applicants, students, or em-
ployees differently on the basls .of sex’
-except as such treatment is”permitted
by this part. ©

(c). Distribution. Each reciplent shall
distribute without discrimination on the
basis of sex_each bublication. described
in paragraph. (b) of this section, and
shall apprise  each of its admission and
employment recruitment representatives
of the policy of nondiscrimination de-
scribed in paragraph (a) of this section,
and require such representatives to ad-
here tosuch policy. . - -
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 873,,874; 20 U.8.C. 1681, 1682}

* Subpart Hoverago
,§86.11 Application.

Except as provided In this subpart,
this” Part 86 applies to every reciplent
-and to each education program or activ-~
ity operated.by such recipient which re-
celves or beneflts from Federal financial
assistance.

§86.12 Eduutionul institutions  con-
ed by religlous organizations.

(a) Application This part does not ap-
ply to an educational institution which
is controlled by a religlous organization
to the extent application-of this part
would not be consistent with the religious
tenets of such organization.

(b) Ezeniption. An educationsl insti~
tution which wishes to claim the exemp-
tion set forth in paragraph (a) of this
section, shall do so by submitting In.
writing to.the Director a statement by
‘the-highes? ranking officjal of the insti-
tation,-identifying the provisions of this
part which confiict with a specific tenet
of the relgiotis organization.

(Becs. 901, 902, Bducation Amendments- of
1972, 86 Stat. 378, 374; 20 U.8.C. 1681, 1682)

L4
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§ 86,13 Milit.ary ond m;rchmk marine
edueational institutions.

This part does not 8pply to en educa-
tional institution whose primary purpose
is the training of individuals for & mili-~
tary service of the United States or for
the merchant marine. -

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§86.14 Membcrslnp practices of,rcrmm
organizations.’

(a) Social fruternities ans’

This part does not apply tc r

ship practices of social fra Lo s
sororities which are exemp. .. taxa~
tion under Section 501(a) of the In-
ternal Revenue Code of 1954, the active
membership of which consists primarily
of students 1n attendance at lnstxtutlons
of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts and Camp Fire Girls. This part
does not apply to the membership prac-
tices of the Young Men’s Christian As-
sociation, the-Young Womeri’s Christian
Assoclation, the Girl' Scouts, the Boy
Scouts and Camp Fire Girls.

(c) Voluntary youth service organiza~
tions. This part does not apply to the

membership practices of voluntary youth-

service orimnizations which are exempt
from-taxzton under Section -501(a)- of
the. Internal Revenue Code ot 1954 and
the membership of which has been

. traditionally-limited to members of one

sex and principally to persons. of- less
than nineteen years of age..

(Secs. 901, 903, Educailoh ‘Amendments of
1972, 86-8tat.-378, $74; 20 U.S.C. 1681, 1682}
Sec. 3(a) of P.L..03-568, 83 Stat. 1863,
amending Sec. 901)

-§ 86.15 Admissions.
-(a) Admissions to educationel institu-

—tions Prior to June 24,'1973, are not:cov-
ered by thispart.

(b) Administratively separate units.
For - the. purposes> only -of this section,

§% 86.15 and 86.16, and Subpart C, each-

administratively separate unit shall be
* deemed-to_be an educational instituticn.

(c) Application of Subpart C. Except

as provided in paragraphs-(c) and (d)
of this section, Subpart C applies to each
recipient. A recipient to which Subpart
C.applies shall not-discriminate on-the
basis of sex in admission or recruitment
in-violation of that subpart.

() Educational, institutions. Except
as provided in paragraph:(e) of this sec-
tion as to reclplents which are-educa-
tional institutions,!Subpart C applies
-only to institutions bf vocational educa-
tion, professional geducation;, graduate
higher education, and public institutions
of undergraduate higher education.

(e) Pubdlic institutions of undergradii-
ate higher education. Subpart C does not
apply to any public institutlon of under-~
graduate higher e tioh which tradi-
tionally and contiriually from.its-estab-~
lshment has had ‘s policy of- admittlng
only. students ot\one sex.

(Seca -901, 902, !Jducatlon Amendments of

‘1073, 86 Stat. 878, $74; 20 U.8.C. 1681, 1082)

7oA
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§ 86.1G Educational institutions eligible
to submit transition plans.

(8) Application. This section applies
to eachh educational institution to which
Subpart C applies wh )

(1) Admitted only svudents of one s x
as regular students as of June 23"

or

«2» Admitted only students of «
as regular students as of June 23. :96y,
but thereafter admtted as regular stu-
dents, students of the sex not admitted

sprior to June 23, 1965.

(by Provision for transition plans. An
educational institution to which this sec-
.10n applies shall not discriminate on the
basis of sex in admission or recruitment
in violation of Subpart C unless it is car-
rying out & transition plan approved by
the United States Commissioner of Ed-
ucation as described in §86.17, which
plan provides for the elimination of such
discrimination by the earliest practicable
date but in no event later than June 23,
1979.

(Secs. 801, 902, Eduicatlon Amendments of
1872, 88 Stat.-373; 374; 20 U.S.C. 1681, 1682)

§ 86.17 ::Transilion plans.

(a) Submission of plans.. An institu-
tion to which.§ 86.15 applies-and which
is ¢~ oseG-of more than one adminis-
tral. separate unit may submit efther

a.single-transition plan applicable to all
-such-units; or & scparate*transltlon plan
applicable to each such unit.

(b), Conteni-of plans. In-order to be
approved by the United States Commis-
sioner of Education, a transition' plan
shall: i

(1) State the name, address, and Fed-
eral Infteragency Committee on Eaaca-
tion (FICE) Code of the educational in-
stitution submitting such plan, the ad-
ministratively separate units to which
the plan-is-applicable, and the name, ad-
dress, and telephone number of the per-
son to .whom qQuestions concerning the
plan may be addressed. The person who
submits the plan shali be the chief ad-
ministrator -or president of. the institu-

tion, or another individual leﬂall'/ au-
thorized to bind the institution-to all ac-
tions'set forth in the plan.

(2) -State whether the educational in-
stitution or sdministratively separate
unit -admits stidents of both sexes, as
regular students #nd, if so, when it be-
gan to do so0.

(3) Identify and describe with respect
to-the educational institution or admin-
istratively separate unit any obstacles to
-admitting students without discrimina-
tion on the basis of sex.

(4) Describe ir detail the steps neces-
sary to eliminate as soon-as practicable
each obstacle so identificd and-indicate
the schedule for taking these steps and
the- individual directly responsihle for
thelr implementation.

(6) Inclde estiinates of the number
of students, by mex, expected to apply
for, he admiitted to, and enter each class
during the period covered by the plan,

-(¢) Nondiscrimination. No policy or
practice of a recipient to which § 86.16
applies shall result in treatment of ap-
pllcants to .or stadents-of-such recipient

. Q /
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in violation of Subpart C unless .such
treatment is necessitated by an obstacle
identified in paragraph (b) (3) of this
section and ® schedule for eliminating
that obstacle has been provided as re-
quired by paragraph (b) (4) of this
-nctmu
d) Effects of past exclusion. ‘o over-
rgme the effects of past exclusion of stu-
dents on the basis of sex, each.educa-
tional institution to which § 86 16 applies
shall include in its transition plan, and
shall implement, specific steps deslgned
to encourage indlvldualt"of the previ-
ously excluded sex to apply for admission
to such institution. Such steps shall in-
clude instituting recruitment programs
which emphasize the institution's com-
mitment to enrolling students of the sex
previously excluded.

(Secs. 901, 902. Education Amendments of
1672, 86 Stat 373, 374; 20 USC. 1681, 1682)
§ 86.18-86.20 [Rcserved]

Subpart C—Discrimination on the Basis
of -Sex in Admission and Recruitment
Prohibited

§86.21 Admis«ion.

(a) General. No pérson shall.’on the
basis of sex, be denied admission, or be
subjected to discrimination in admission.

by any recipient -to-which this subpart

applies, except as provided in §§ 86.16
and 86.17.

(b) Specific prohlbmons (1) In de-
termining whether a person satisfies any
policy or criterion-for admission, or in
making any offer of admission, a recip-
fent to-which this Subpart applies shall
not:

(1)-Give preference to one person over
another.on the basis of sex, by ranking
applcants separately on such basis, or
otherwise;

(i) Apply. numerical umltatlons upon
the number or proportion of persons of
either sex who may be admitted; or

(i)~ Otherwise treat one lndlvldual'
differently from enother on t.he basis
of sex. ()

(2) A recipient shall not administer or
operate -1y test or other criterion for
admissr .« which has a disproportion-
ately adverse effect on.persons. on. the
basis of sex unless the use of such test

-or criterjon is shown to predict validly

success in the education program or ace
tivity In question-and-alternative tests
or criteria which do not’ have .such a
disproportionately adverse effect are
shown to be unavailable.

(c) Prohibitions relating to marital or
parental status. In de whether
& person satisfies any pollcy or criterion
for admiasion, or in making any offer of
adrnission, & recipient to which-this sub-
part applies: i

(1) Shall not apply any rule concern=
ing the sactual or potential parental,
family, o marital status of-a student or
applicant which treats persons differ-

-ently on the.basls of sex;

(2) Bhall not discriminate against-or
exclude any.person 6n the basis of preg-
nancy, childbirth, termination of ‘preg-
nancy, or recovéry therefrom, or-estab-
lish or follow any rule or practice which
so discriminates or excludes;

A
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(3) Shall treat disabilities related to
pregnancy, childbirth, termination of
pregnancy, or recovery therefromn the
same manner and under tlie sanie poli-
cies as any other temporary disability
or physical condition; and

(4) Shall not make pre-admissicn in-
quiry as to'the marital status of an ap-
plicent for admussion. including whethe:
such applicant is “Miss™ or 'Mrs.” A re-
ciplent may make pre-admission inqut}
as to the sex of an applicant for admus-
sion, but only. if such- inquuiry is made
equally of such applicants of both sexes
and if the results of such inquiry_are not
used in connection with disciimmation
prohibited by this part. %

(Secs. 901. 902. Education Amendmeuts of
1972, 86 Stat..373, 374; 20 U.S.C. 1681. 1682)

§ 86.22 Preference in admission.

A recipient to which this subp'ut ap-_
plies shall not give preference to apph-
cants for admission. on the basis of at- °
tendance at any educational Institution
or other school or entity which, admits?
as students or predominantly members
of one-sex, if the giving of such prefer-’
ence has the effect of discriminating on
the basis of sex in violation of this sub-
part. o

(Secs. 901. 902, Education Ameudmeils of

1972. 86 Stat. 373. 374, 20 U.S.C 1681, 1682)
1 ]

§86.23 Recruitment.

(a) Nondiscriminatory recruitment. A
recipient to which this -subpart appheqS
shall not discriminate on the basis of sex
in the recruitment and admission of stu-
dents. A reciplent may be required to
undertake additional recruitment efforts
for one sex as remedial action pursuant
to § 86.3(a),-and may choose to undex-
take such eﬁ“orts as - amrmatlve actlon

_pursuant to §.86.3(b)..

(b) Recruityient at certain institu-
tions. A recipient-tq which this subpari
applies shall not recruit-primarily or ex-
clusiyely at educatlonal institutions,
schools or entitles” which admit-as stu-
dents only or predominantly members of
one sex, If such-actions have the effect
of discriminating on the basis of sex fn

‘violation orth!s subpart.

(8ecs. 901, 902, Education Amendments ot
1072, 88 Stnt -873, 374; 20 US.C. 1681, 1682)

§§ 86.24~86.30 [Reserved) $

Subpart D—Discrimination on.the Basis of *
Sex in Education Programs and Activi-
ties Prohibited

§ 86.31 -Education programs and -activi
ties.

(8) Génefal. Except as provided else-
where in this part, no person shall, on
the basis of sex, be excluded from par-
ticipationiiin, be denied the benefits of, or
be subjected to discrimination under any
academic, ‘extracurricular, research, og-

cupational training, or other education “*
-program or activity operated by a recipi-

ent which receives or benefits from’ Fed-
eral financial sesistance. This subpart
dovs not-apply to actions of a recipient
in connection with admisslon of its stu-
dents to an education program or activity.
of (1) a reciplent to which Subpart C
does not apply, or (2) an entity, not a
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tecipient, to which Subpuit C would not
apply ifsthe entity were a revipient.

tb) Shecific prohibitions, Except as
piovided in this subpart in providing any
aid, benefit, or service to a student, a
recipient shall not, on the basis of sex.

«1, Treat one person differently from
another in determining whether such
person satisfles‘any requirement or con-
dition for the provision of such alid, bene-
fit, or service;

12) Provide different aid, benefits, or
services or proyide aid, beneﬂts, or serv-
fces in a different manner;

(3) Deny any person any such aid,
benefit, or service;

(4)- Subject any person to separate or
different rules of behavior, sanctions, or
other treatment;

(5) Discriminate against any person
in the application of any rules of appear-
ance;

(6) Apply any rule concerning the
domicile or residence of a student or ap-

plicant, including eligibility for In-state
fees and tultion;

- (D Ald or, perpetua.te discrimination
against any person by providing signifi-
cant assistance to any agency, organiza-
tion, or person which discriminates on
the basis of sex In providing any
ald, beneflt or service to students or
employees;

(8) Otherwise 1imit any person in the

enjoyment of any right, privilege, ad—r

vantage, or opportunity.

(c) Assistance-administered by a re-
cipient educational institution to study
at’a foreign institution. A recipient edu-
cational institution may administen or
assist in’ the administration ‘of -scholar-
ships, fellowships, or other awards estab-
lished by foreign or.domestic wills, trusts,
or similar legal instruments, or by acts
of -foreign governments and restricted to
members of one sex, which are designed
to provide opportunities to study abroad,
and which are awarded to students who
are already matriculating-at or who-are
graduates of the, reciplent Institution;
Provided,:a reciplent ediicational insti-
tution which administers or assists in the
administration of such scholarships, fel-
lowship,” or othér awards which are re<
stricted’ to' members of one sex provides,
or otherwise makes available reasonable
opportunities for similar -studles for
members of the other sex. Such oppor-
-tunities may be defived from either
domestic or foreign sources.

(d) Programs not operated by re-
cipient. (1)- This paragraph applies to
any recipient which requires perticipe-
tion by any applicant, student, or em-
ployee in any education program or ac-
.tvity not operated wholly by such re-
‘¢iplent, or which’ facllitates, permits, or
conslders such participation as part of or

sequivalent to an education program or

activity operated by such recipient, in-
cluding participetion in educationsl con-
sortia and cooperative employment and
student-teaching assignments.

(2) Sucgh recipiént; -

(1) Shall develop and implement a pro-
cedureidesigned.to assure itself that the
operatox or sponsor of such other edu-
cation program or activtly takes no ac-
tion affecting any applicant, student, or

3

2

. the student.

employee of such recipient which this
part would piohibit such recipient from
taking; and

ui: Shall not facilitate, require, per-
mit, or consider such participation if
such action occurs.

(Secs. 901, 902, Education Amendments of
1972, 66 Stat, 313, 374, 20 U.S.C, 1681, 1682)

§ 86.32 Housing.

(a) Generally. A recipiént shall not, on
the basis of sex, apply different rules or
egulations, lmpose different fees or re-
quirements, or offer’ different services or
benefits related to housing, except as
provided in this section (including hous-
ing provided only to married students).

(b) Housing provided by recipient. (1)
A recipient may “provide separate hous-
ing on the basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the ¢ her
sex, shall be as a whole:

(i) Proportionate in quantity to {he
number of students of that sex applyinig
for such housing; and -

({i) Comparable In quality and co:! to

7
(¢c) Other housing. (1) A recipient
shall not, on the basis of sex, administer
different policies or practices concerning
occupancy by its students of housing
other than provided by such recipient.
(2) A recipient which, through solici-
tation, listing, approval of housing, or
otherwise,-assists any agency, organiza-
tion, or person in-m«king housing avail-

“able to-any -of its students, shall take

sich reasonable action as may he neges-
sary to assure itself that such- housing as
is provided to students of one sex, when
compared to that provided to students
of the other sex, is as a whole: (1) Pro-
portionate in quantity and (i) compa-
rable.in quality and cost to the student.
A recipient may render such assistance

to any agency, organization, or person

which provides all or part of such hous-
ing to students only of one sex.

(Secs. £01, 902, 907, Education Amendments
of 1972, 86 8tat. 373, 374; 375; 20 US.C. 1631,
1682, 1686) .

§ 86.33- Comparable facilities.

A reclplent -may provide separate
tollet, locker room, and shower facilities
on the basls of sex, but such facllitles
provided for students of one sex shall be
comparsble to such facllities provided for
students of the other sex.

(Secs, 901,.903, Education Amendments of
1972, 80 Btat. 373, 374)

§ 86 34  Access to course offerings. .

A recipient shall not -provide any
course or otherwlise carry out any of its
education program or activity separately
on the basis oi-sex, or require or refuse
participation therein by any of its stu-
dents on tuch bas!s including health,
physical education, industriat, business,
vocational, technical, home economics,
music, and ddult educat.ion courses.

(a) With respect to classes and activi-
ties in physical education at the elemen~
tary school level, the recipient shall
comply fully with this section as expedi-
tiously as possible but in no event later

A4 r
Ry

than one year from the effective date of
this regulation. With respect to physical
eduéation classes and activities at the
secondary and post-secondary levels, the
recipient shall comply fully with this
segction as expeditiously as possible but
in no-event later than three years from
the effective date of this regulation

«(b) This section does not brohibit
grouping of students in physical educa-
tion classes and activities by ability as
assessed by objective standards of In-
dividual performance developed and ap-
plied without regard to sex.

(¢c) This section does not prohibit
separation of students by sex within
physical education classes or activities
during participation in wrestling, boxing,
rugby,- ice hockey, football, basketba
and other sports the purpose or najor
activity of which involves bodily coutact.

(d) Where use of a single standard of
measuring skill or progress in a physical
education class has an adverse effect on
members of one sex, the recipient shall
use appropriate standards which do not
have such effect.

(e) Portions of classes in elementary
and secondary schools/which deal exclu-
sively with human sexuality may be con-
giutlzsted in separate sesslons for boys and

rls..

(f) Recipients ma:, make requirements
based on vocal range or quality which
may result in a chorus or choruses of
one or predominantly one sex.

(Secs. 901, 903, Ed\.cauon Amendments of
1072, 86'Stat. 373, 874, 20°U.8.C. 1681, 1682)

§86.35 Access to schools operated by
L.E.As. »

A'recipient which is a local educational
agency shall not, on-the basls of sex, ex-
clude any person from admission to’

(a) Any institution of vocationa] edu-
cation operated by-such recfpient; or

(b) Any other school or educational
unit operated by such recipient, unléss
such recipient, otherwise makes available
to such person, pursuant to the same
policles and criteria of admission,
courses, servicés, and facilities compara-
ble to each course, service, and facllity
offered in or through such schools.

(Bections 801, 802, Education Amendments |~
of 1072, 86 Stat. 373, 374; 20 US.C 1681..

1683)

§ 86.36 Counscling and usc of appriisal
and counscling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or guidance
of students or applicants for admission.

(b) Use of -appraisal and counseling
materials. A recipient which uses testing
or other materials for appraising or
counseling students shall not use differ
ent materials for students on the basis
of their sex or use materials which permit

or require different treatment of students-

on such basis unless such different mate-
rials cover the same occupations and in-

terest areas and the use of suchi different

materials is shown to be essential to
eliminate sex bias, Recipients shall de-
velop and use internal procedures for
ensuring that such materials do not dis-
criminate on the basis of sex. Wheie the
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use of a counseling test or other instru-
ment results in a substantially dispropor-

. tionate number of members of one sex

ERI
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in any particular’course of study or clas-
sification, the recipient shall take such
action as is necessary to assure itself

that such disproportion is not the result

of discrimination in the instrument orits
application.

(¢) Disproportion in classes. Where a
recipient finds that a particular class
contains a substantially disproportionate
number of individuals of one sex, the
recipient shall take such action as Is
necessary to assure itself that such dis-
proportion is not.the result of discrimi-
nation on the basis of sex In counseling
or appraisal materials or by counselors,

§ 86.37 Financial assistdnce.

(&) General. Except as provided in
paragraphs (b), (¢) and (d) of this sec-
tion. In providing financial assistance to
any of its students, a reciplert shall not:
(1) On the basis of sex, provide different
amount or;types of such assistance, imit
el}glbllltyrgor such assistance which is of
any particilar type or source, sply dif-
ferent criterla, or otherwise discriminate;
(2) through -solicitation, lsting, ap-
proval, provision of facilities or other
services, assist any foundation, trust,
agency, organization, or- person which
provides assistance to any of such recipi-
ent’s students in a_manner which dis-
criminates on the basls of sex; or (3)
apply any rule or assist in application of
any ryle concerning eligibility for’ such
assistance which treats -persons of one
sex differently from persons of the other
sex with regard to marital or parental
status.

(b)' Financtal aid established by cer-
tain lepal instruments. (1) a recipient
may administer or assist in the adminis-
tration- of -scholarships, fellowships, or

-pther forms of financial assistance estab-
lished pursuant to domestic or-forelgn

wills, irusts, bequests, or similar legal
instruments or by acts of &-foreign gov-
ernment which requires-that awards be
made to members of a Dbarticular sex
specified therein; Provided, that the
overall effect-of the award. of such sex-
restricted schotarsirips,-fellowships,-and
other forms of fipancial assistance does
not discriminate on the basls of sex:”

(2) To ensure- -nondiscriminatory
awards of assistance as required in sub-
paragraph-(b) (1) of this paragraph, re-
cipients shall develop and use Procedures
under which:

(iy Btudsnis are selected for award of
financial assistance on'the basis of nons
discriminatory criterla .and not on the
basis of availability of funds restricted
to menbers of & particular sex;.

(i) An sppropriste. -sex-restricted
scholarship, fellowship,.or other form of
financial assistance is allocated to each
student selocted under aubparsgraph
) (3) (1) of this : ;and

(1) Ne student is denled the award
for which he or she was selected under

paragtaph (b)) (2) (1) of this para-
graph beosuse of the absence of a schol-
arship, -fellowship, or other form cof fi-
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nancial assistance designated for a mem-
ber of that student's sex,

(¢) Athletic scholarships. (1) To-the
extent that a recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for such
awards for members of each sex in pro-
portion to the number of students of each
sex participating in interscholastic or
intercollegiate athletics.

(2) Separate athletic scholarships or

grants-in-aid for members of each sex
may be provided as part of separate ath-
letic teams for members of each sex to
the extent -consistent with this bara-
graph and §86.41 of this part.
(Secs. 901, 902. Education Amendments of
1972. 86 Stat. 373, 374: 20 U SC. 1681, 1682;
and Sec. 844, Education Amendments of 1874,
Pub, L. 93-380, 88 Stat. 484)

§86.38 Employment aswistanee to stu-
dents . (

(@, Assistance by recipient in making
available outside employment. A recip-
fent which assists any-agency. organiza-
tion or person in making employment
available to any of its students:

(1) Shall assure itself that such em-
ployment is made available without dis-
crimination-on the basis of sex; snd

(2) Shall not render such services to
any Aagency, .organization, or person
which discriminates on the basis of sexin
its’employment bractices.

(b) .Employment of students by recipi-
ents. A reciplent which employs anyof
its students shall not do so in a manner
which violates Subpart E.

(Secs. 901, 802, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1881, 1682)

§96.39 Hcalth and ih-urnncc—bc‘neﬁt-'
" andservices, ~ °

In providing -a medical, hospital, ac-
cident, or life insurance benefit, service,
policy, or plen to any of. its students, a
recipient shall not discriminate on the
basis of sex, or provide such benerit, serv-
ice, policy, or plan in a manner which
would violate Subpari E if it- were pro-
vided toemployees of the recipient. This
section shall not -prohibit -a recipient
from -providing any benefit or service
which _may .be used by & different -pro-
portion of. students of one sex:than ot
the_other, including family -planning
services. However, any recipient which
_provides full coversge health servics shall
provide gynecological care. ’
(Becs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682).

§86.40 Marital or purental staius.

(a) Status generally. A recipient shall-
not apply any rule concerning a student’s
actual or potential parental, family, or
marital status which treats students dif-
ferently on the basais of sex. ,

(b)- Pregnancy and related conditions.
(1) A recipent shall not discriminate
ageinst any. student; or exclude any stu-
dent from its education program or
activity, including any class-or extra«
curricular-activity, on.the basis of such
student’s pregnancy, childbirth, false
pregnancy, termination of pregnancy or

3
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recovery therefrom, unless the student
requests vcluntarily to participate in a
separate portlon of the program or
activity of the recipient.

(2) A recipient may require such a
student to obtain the certification of a
physician that the student is physically
and emotionally able to continue partici-
pation in the normal education program
or activity so long as such-a certification
{s required of all students:for other phy-
sical or emotional conditions requiring
the attention of a physiclan.

(3) A recipient which operates-a por-
tion of its education program or activity
separately for pregnant students. admit-
tance to which is completely- voluntary
on the part of the student as provided
in paragraph (b (1) of this section shali
ensure that the instructional program in
the separate program.is comparable to
that offered to non-pregnant students

(4) A recipient shall treat preganancy
childbirth, false pregnancy, termination
of pregnancy and recovery therefrom in
the same manner and under the same
policies as any other temporary disability
with respect to any medical ot hospital
benefit,. service, plan or policy, which
such recipient administers. operates.
offers, or participates in with respect_to
students admitted to the recipient's
educational program or activity.

(5) In the case-of a recipient which
does not maintain a leave pollcy for its

-Students. or in the-case of & student who

does not otherwise qualify for leave
under such a policy, a recipient shall
treat nregnancy, childbirth, false, preg-
nancy, termination of pregnancy-and re-
covery -therefrom as a justification for
s leave of absence for solong a period of

iime as Is deemed medically -necessary:

by the student’s physician, at the-con-
clusion of which the student shall be
reinstated to the status which-she held
when the leave began. '
(Secs. 901, 802, Education Amendments of
1072, 8¢ Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86;41'k -Athletics.

(a) General. No person shall, on-the
basis of sex, be excluded from participa-
tion in, be denied the benefits of, be
treated differently from another person
or otherwise be discriminated-against in
any interscholastic, intercollegiate, club
or intramural athletics offered by recip-
fent. and no-recipient shall provide any
-such athletics separately-on such basis.

(b) Separate teams. Notwithstanding
the- requirements of paragraph. (a) -of
this section, a recipient may- operate or
sponsor separate teams for members of
each sex where selectiori<for such teams
is based upon competitive skill or the
activity involved is & contact sport. How-
ever, where a recipient operates or spon=
sors & team in a particular sport’ for
members of one sex but operates or spon-
sors no such team for members of the
other sex; and athletic opportunities for
members of that -sex -Have previously
been limited. members of the excluded
sex must be allowed to-try-out for the
team offered unless the sport involved is
& contact sport. For the purposes of this
part, contact sports include boxing,

-n
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wrestliug, rugby, ice hockey, football,
basketball and other sports the purbose
of major activity of which involves bodily
contact, ‘

t¢) Equal opportunity. A recipient
which operates or sponsors interscholas-
tic, intercollegiate, club or intramural
athletics shall provide equal athletic op-
portunity for members of both sexes. in
delermining whether equal epportunities
are available the Director will consider,
anmong other {actors: .

(1) Whether the selection of sports
and levels of competition effectively. ac-
commodate the interests and abflities of
members of both sexes; ,

(1) The provision of equipment and
supplies;

(iii) Scheduling of games and practice
time: - . ‘

(iv) Travel and per diem allowance;

(v) Opportunity to receive coaching
and academi¢ tutoring;

(vi) Assignment and compensation of
coaches and tutors;

(vil) Provision of locker rooms, prac-
tice and competitive facllities; ‘

(viii) Provision of medical and train-
ing facilities and services; .

(ix) Provision of housing and dining
facilities and services;

(x) Publicity. .
Unequal saggregate expendit’~:s fo
members 0f each sex or uhequai expen-
ditures for male and female teams if &
recipient operates or sponsors separate
teams will not comstitute noncompliance
with this section, but the Director may
consider the fallure to provide necessary
funds for teams for one sex iniassessing
equality of opportunity for members of.
each sex. .

(d) Adjustment period. A ‘recipient
which operates or sponzors interscholas-
tic, intercollegiate, club or intramural
_athletics at the elemerntary school -level
shall comply fully with this section as
_expeditiously-as possible but in no-event

[}

later than-one vear from the effective-

date of this regulation. 4 recipient which
operates or Sponsors interscholastic, in-
tercollegiate, club or intramural sthletics
at. the secondary or _post-secondary
school level shall comply fully with this
section as expeditiously as possible but in
no event later than thres years from the
effective date of this regulation.
(Secs. 901, 902, Education -Amenéments of
- 1973, 66 Stat. 873, 874; 30 U.S.C. 1681, 1682;
and Sec. 544, Education Amendments of 1974,
-Pub. L. §3-380, 88 Stat, 485}

§86.42 Texthooks and curricular ms-
’tm‘lo -

Nothing-in this regulation shall be In-
terpreted as requiring ox-prohibiting or
abridging in any way the use of partic-
ular textbooks or curricular-materials,

{Secs. 901, 902, Xducation Amendmants-of
1972, 86-Stat. 3873, 874;-20 US.C. 1681, 1682)

§ 86.43-86.50 -[Reserved)
Subpart E~Discrimination on the Basis of

Sex in Employment_In Education FPro-
grams and Aties Prokibited

§ 86.51 Employment.

(a) .General. (1) No person-shall, on
. the basis of sex, be excluded from particl-

Aruitoxt provided by Eic:
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pation in, be denled the benefits of, or
be subjected to discrimination in employ-
ment, or recruitment, constderation, or
selection therefor, whether full-fime or
part-time, under any education program
or activity operated by a recipient which
recelves or benefits from Federal fihan-
cial assistance. )

12) A recipient shall-make all employ-
ment decisions in any education program
or actlvity operated by such- reciplent
in a nondiscriminatory manner and shall
not limit; segregate, or classify applicants
or employees in any way which could
adversely affect: any applicant’s or em-
ployee’s employment opportunities or
status because of sex. ;

(3) A recipient shall not enter into
any contractual or other relationship
which directly or indirectly has the effect

-of subjecting employees or students to
discrimination prohibited by this Sub-
part, including relationships with em-
ployment and referrai agencles, with la-
bor unions, and with organizations
providing or administering fringe bene-
fits to employees of the recipient,

(4) _A recipient shall not grant prefer-
ences to applicants for employment on
the basis of attendance at any educa-
tional institution or entity which admits
as students-only or predominantly mem-
bers of one sex, if the giving of such pref-
erences has-the effect of- discriminating
on thé basis of sex in violation of this

-part.

(b) Application. The provisions of:this
subpart apply to:

(1) Recruitment, advertising, and the
process of application for-employment;

(2) Hiring, upgrading, promotion, con-
sideration-for and award-of- tenure, de-
motlon, transfer, layoff, termination, ap-
plication of nepotitsm policies, right of
return from layoff, and rehiring;

(3) Rates of pay or any other form of
-compensation, and changes.in compen-
sation; °* '

(4) Job -assignments, classifications
and structure, Including positlon descrip-~
tions, lines of progression, and-senlority

ts; ,
(5) The terms of any collective bar-
,galning agreement; : .
(6) Qranting and return from leaves
_of sbsence, leave for pregnancy, child-
“birth, false pregnancy, tion of
pregnancy, leave- for ‘persons of either
sex to care for children or dependents, or
any other leave; L
. () Fringe benefits avaflable by-virtuo
of employment, whether or not adminis-
tered by the reciplent; ’

(8) Selection.and financial support for
training, including-apprenticeship, pro-
fessions] meetings, conferences, and
other related activities, selection for tul-
tion assistance, selection for sabbaticals
and leaves of absence to pursue training:

(9) Employer-aponsored activities, in--
cluding social or recreational programs;
end )

(10) Any-other term, -condition, or
privilege.of employment.

(Becs, 901, 002, Education Amendments of
1972, 86 Biat. 873, 874; 27 UB.0. 1481, 1682)-

8 86.52 Employment criteris.

* A recipient shall not administer or op=
erate any test or other criterion for any

412
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employment opportunity which has a dis-
proportionately adverse effect on persons
on the basis of sex unless:

(a) Use of such test or other criterion
is shown to predict validly successful per-
formance in the position in question; and

(b) Alternative tests or criteria for
sich_purpose, which do not have such
disproportionately adverse effect, are
shown to be unavalilable.

(Secs. 901, 902, Education Amendments of
1672, 86 Stat. 373, 374; 20 U.S.C, 1681, 1682) |

§ 86.53 Recruitment.

(a) Nondiscriminatory recruitment
and hiring. A recipient shall not dis-
criminate on the basis of sex in the re-
cruitment and hiring of employees.
Where 8 recipient has been found to be
presently discrminating on the basls of
sex-in the recruitment or hiring of em-
ployees, or has been found to have in the
past so discriminated, the recipient shall
recrilt members of the sex so discrimi-
nated against so as to overcome the ef-
—ﬁects of-such past or present discrimina-

on. ‘

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclusively °
at entities which furnish as applicants
only or-predominantly members of one
sex i such actions have the effect of dis-,
criminating on-the basis of-sex in viola~
tion of this subpart. .

(Secs. 901, 903, Education Amendments of
1973, 86 Stat. 373, 374; 20 US.C. 1681,-1682)

§ 86.54 Compensation.

‘A-recipient shall not make or enforce
any policy or practice which, on the basis
of sex:

(a) Makes distinctions in rates of pay
or other compensation; i .

(b) Results’in the payment of weges to
employees.of one sex at a rate less.than
that: pald to employees .of the opposite
sex for equal work.on jobs-the perform-
ance of which requires equal skill, effort,
and responsibility, and which are-per-
formed under similar working conditions.
‘(Becs. 501, 902, Fducation Amendments of
1673, 86 &tat. 873, 874; 30 U.8.C. 1681, 1682)

§ 86.55 Job classification and structure.

‘A recipient shallnot: - .

(a) Classify a-job as being for males or
for females; - ! 5

(b) _ Maintain or establish separale
1ines of progreasion, senlority lists, career
‘ladders, or_tenure systenis based on-sex;
or
(¢) Maintaln or establish -separate
Unes-of progression, seniority systems,
caresr ladders, or tenure- systems:- for
similar jobs, position descriptions, or-job
requitements which classify persons on
the basis of.sex, unless sex is a bona-fide
occupational qualification for the posi-
‘tions in-question as set forth in.§ 86.51.

4
(Beca, 901, 902, Fducation Amendments-of

1972, 86 Stat. 373, 374;-20 US.C. 1681, 1682) |
§ 86.56. Fringe benefits. . 3

(a). “Fringe Dbenefits” defined. For
purposes of this part, “fringe benefits”
means: any medical, hospital, -accident,
life insurance or retirement benefit, serv-.
ice, policy or plan, any profit-sharing or *
bonus plan, leave, and sny. other benefit

.
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or scrvice of employment not subject to § 86.58 Effcct of Stute or local law or

the provision of § 86.64. ollier requirements.
i Proluibitions. A recipient shall not (a+ Prohibitory requirements. The ob-
1 Diseriminate on the basis of sex ligation to comply with this subpart is

with repard to making fringe beneflts not obviated or elleviated by the exist-
available to employees or make fringe ence of any -State or local law or other
benefits available to spouses, families, or  requirement which imposes prohibitions
dependents of employees differently upon or limits upon employment of members
. the basis of the employee’s sex; of one sex which are not imposed upon
(2) Administer, operate, offer, or par- members of the other sex.
ticipate in a fringe -benefit plan which (b) Benefits. A reciplent which pro-
does not provide either for equal perloCic vides any compensation, service, or bene-
" benefits for members of each sex,-or for -fit-to members of one sex pursuant to a
equal conrtibutions to the-plan-by.such. State_or local law or other requirement.
- recipient for members of each sex, or . shall provide the same compensation,
(3) Administer, operate, offer, or par- service, or benefit to members of th
ticipate in a pension or retirement plan other sex. '
which establishes different optional or (secs. 901. 802. Education Amendments of
compulsory retirement ages based oxi)sex 1972, 86 Stat. 373. 374, 20 U.SC 1681. 1682)
or which otherwise discriminates in ben- = .
oflts on the basis of sex. § 86.59 Advertising.

A reciplent shall not in any advertising

(Socs. 901, 902, Education Amendments 0f ) 004" to employment indicate prefer-

1972, 86 Stat. 373, 374"_2 0 U.S.C. 1681, 1682) ence, limitation, speciflcation, or dis-

§ 86.57 Marital or parental status. crimination based on sex unless sex-is a
¢a) General. A recipient shall not ap- bona-fide occupational qualification for

ply any policy or take any employment the particular job in question.

action: : (Secs. 901, 902, Education Amendments of
(1) Concerning the potential marital. 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

_parental, or- family status of an employee g 86.60 , Prc-cmployment inquiries.

or applicant for employment wWhich treats . - .

persons differently on the basis of sex; or no‘t“r’n:gg’;f_‘élesxfl‘glg;h %nzefx:giﬁxg' ;;l‘i\tlg
(2) Which is based upon whether an " nonia) status of an applicant for

employee or applicant for. employment is I including-

the'head of household or-principal wage ;’l”?ag{’?seﬁ;h::;ﬁgs“,’,he‘her such ap-

earner in such employee’s or applicant’s () Sex. A reciplent may make pre-

family unit. : -
5 p ¢ employment inquiry as _to the sex of ‘an

@ ol o S st Ton eovloment bt o i

‘ployment any employee or applicant for S‘l’fh "t‘:“’f"% isuinade ?q“a‘;l{ibf such'ap-

employment on the basis of pregnancy, boSamss (-0 Rarta di{he results

chiidbirh, false pregnancy, termination SSIETNULEY 05F Tk S I Soraers

of pregnancy, or recovery therefrom. t a},{b prohibited by
1 7 bil- ’

- ity(ck?rr:cﬁgfg?ty Sgﬁ]geg?ga%mgegxif:nc;, (Secs. 901, 902, Education Amendments of
chil dbirth, false pregnancy, termination 19712, 86 Stat. 373, 374; 20 U.S.C. 1681; 1€82)
:;dpl::;m&gbo‘:_:gy rggg{fﬁyu;gaﬁf& § 86.61 li%cx as a-bona-fide occupational

ally- ¥ - ~ B qualification.
T88- dis- " - S .
gﬁi;mgr fua;g) ﬁ:mgﬁrg{é' in- A recipient may-take action otherwise
cluding commencement, duration and ex- Prohibited by this subpart provided 1t is-
- tenslons of leave, payment of-disability shown that sex is a bona-flde occupa-
tional qualification for that action, such

other beneft or service, ‘};‘,‘,’,gf,?’r‘,‘f;‘,‘,‘éﬁ; such’ action-is essentlal to successful op-

iment,. and under any { C

-~ . TS be .of eration of the employment function con-

s 2&;’1‘1%(;111;& employee{;'}gy vlrtue cerned. A recipient shall not take action

Wy Preén'aricrléa”vfé In the case of & »pursu_aéxl% to this section which-is based-

: . a yme

recipient which does not maintaina leave gm&mﬁhﬁ“ﬂﬂ%&ﬂ%wﬁ
policy-for its-employees, or in the case w0 “orior or the other;se

P ten employee with Insufficient leave or 12290NS 91088 °F othersex, or upon

0 ed loyment time to qualify for preference based on sex-of the reciplent,

accrued employm employees, students,. or other persons;

.-

- ghall treat pregnancy, childbirth, false g .y brevent a recipient from- constder'-

ﬁdﬂﬁiﬁwﬁf}ﬁﬁﬁ"“f ,u‘,’,{fﬁgcmg: ing-an employee’s sex in relation to em-
for a leave of-abserice withouf pay. fora ployment in a locker room or toile}/fa-
_reasonable period of time, at.the conclu- cility used only by members of ong sex.
sion of which the employee shall be re- (Secs. 801, 903, Education Amendments of

instated to -the status,which she held 10732, 88 Stat. 374, 374; 20 U.S.C. 1681, 1682)

Ty helearebegin et SRR 550619610 (v

_pensation or-loss of promotional oppor- Subpart F—Procedures [Interim]
' g\;p:;lglb ;; e‘:é’ other right-or vprivuege §86.71 Interim proc edm_‘“.'
w Secs. ‘001, 903, Education Crendments of  For the purposes of implementing this

im, a8 Stat, 373, 3T4; 20 US.0. 1681, 1683) part during the perlod between its effec-
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Aruitoxt provided by Eic:

“income, accrusl -of senlority and any that consideration of sex with regard to-

tive date and thie final issuance by the
Department of a consolidated procedural
regulation applicable to title IX™ and
other civil rights authorities adminis-~
tered by the Department, the proceduial
provisions applicable to title VI of the
Civil Rights Act of 1964 are herehy
adopted and incorporated herein by
reference. These procedures may -be
found at 45 CFR 33 80-6—80-11 and 45
CFR-Part 81.

Supsecr INpex TO Trrre IX PREAMBLE AND
REGULATION®
- A
Access to Course Offerings |43, 63, 56, 57, 58}
86.34
Access to Schools Operated by LEA's. [44];
86.35
Admissiors. |5, 6.80], 86.15,86 21
Affirmative and remédial action. [16. 17.
"24]; 86.3(a): (b)-
Administratively separate units. [30];
86.15(b) 86.2(0)
Educational Institutions, [30]. 8C15(d).
86.2(n) -
General, 86.21(a). 86.2(p).
Prohibitions relating to marital amd pa-
rental status, [32. 36]. 86.21(¢c)
Professional schools, [30]. 86.2(m) .
Public Institutions of undergraduate
higher education. 86.15(¢)
* Recruitment. {34.35]: 86.23
Specific prohibitions. 86.21(b)
*  Tests, {31]: 86.21(b)(2)
Preference in. admission. 135]. 86.22
-Advertising, 86.59
Affirmative Action, sce Remedial and Af-
firmative-Actions™
Assistance to “outside™ discriminatory or-
-ganizations, [40; 53{: 8631(b)(7), (c)
Assurances,.[18]: 864
Duration of obligation, 86.4 (b)
Form. 86.4(¢)
Athietics, |69 to 78]. 8741
Adjustment period, [ 78], 86.41(d)
Contact sport defined, 86.41(d)
Egual opportunity, {76, T7]: 8641(d)
Determining factors, 88.41(c) (1) to (x)
Equipment, 86.41(c)
Expenditures, 86.41(c) ’
Facilities, 86.41(c)
Travel. 86.41(c)
Scholarships, -[64, 65];-86 37(d)
QGeneral, [69, 70, 71,72. 73. 74, 75]: 86.41(a)
Separate teams. [75]: 86.41(b)

B,
BFOQ, [96];-86.61
C

Comparable facilities
Housing, [43, 64]: 86.32
Other, 86.33. 86.35(b)
-Compensation. [84. 87, 92]; 86.54
Counseling
" Disnroportionate classes, [45. £9]; 86.36(c)
General, [45,69]: 86.36(a)
Materisls, [45; 691; 86.36(b)
Cougse Offerings ¢
, Adjustment period, {65]; 86.34(a) (1)

leaye under such a-policy, & reciplent o " oo ine"sontained in this sectlofi--" General, [T, 43]; 86.34

Music classes, [43]; 86.34(f)
Physical education, [43, 56, 58):
8ex education, [43, 67]; 86.34(e)

Coverage, [5]: 86.11 to 86.17

, Exemptions

Curricular materials, [52]: 86.42(a)

D
_Definitions; (14, 15]: 86.2(a) to’(r)
Designation of responsible emnployee, [%0, 22];
86.8(a),-(b) ’ v
+ Preamblé paragrapl numbers are in
brackets { |-

Al
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Dissemination of policy, [21]* 86.9
Distribution, 86.9(c)
Notification of policy, [21]; 86.9(a)
Publications, 86.9(b)
Dress cqges 86.31(b} (4)
E .
Edneation Institutions
Controlled by religious organizations, 86,12
Application, (29, 28}; 86.12(a)
Exemption. [26]; 80.12(b)
Education Program and Activitles
Benefiting from Federal financlal assist-
ance, [10, 11]; 86.11
General, [10, 11, 53] 86.31(a)
programs.not operated by recipient, [41.
61]; 86.31(c),
Specific prohibitions, {38, 39, 40, 53]: 8u.31
(b) .
Effective Date, [3]
Employee responsible f{or Title IX, see “Des~
ignation of Responsible Emnployee™
Employment
Advertising, 86.59
Application, 86.51(b)
Compensatlon, |84, 92]; 86.5¢4
Employment criteria, 86.52
Fringe benenits, [83, 89]; 86.66
Genersl, (81, 82, 87]; 86.61 N
Job Classification and Structure, 86.55
Marital and Parental Status, 86.57
Pregnancy, {85, 93]: 86.57(b)
Pregnancy as Temporary.
Disability, [85, 93]; 88.57(c)

Pregnancy Leave, (86, 93, 941; 86.57(d)
Pre-Employment Inquiry .
Recruitment,’(83, 80,91, o5}: e

Sex as & BFOQ; {96]; 86.61
Student Employment, [66]; 86.38
- Tenure, §6.61(b)(2)
Exemptlons; (5, 27, 28,.29,°20, 53]; 86.12(b),
'BLG‘%IS. 86.14, 88.15(a), 86.165(d), 86.16

P

Federal Finanelal Asslstance, 86.2(a}-
Financial. Assistance to students, [46, 60,
¢ 61], 8637 -
Athletic Scholarships, [46, 64, 65]; 86.37(d)
Forelgn- "institutions, study -at [63];
86.31(¢c) ’
“General. 8637 _
Non-need scholarships, {62]; 86.37(b)
Pooling of sex-restrictive, {46, 61, 62];
86.317(b)

Sex-rsstrictive assistance through. foreign
or domestic wills |48, 61, 62]; 86.37(b)
Foreign Scholarships. see “Financlal ssaist-
ance” 86.37 and "Aseistance to ‘outsice’

discriminatory organizations”, 86.31 (c)

Aruitoxt provided by Eic:

Education Daily Supplement

s

Fraternities/Sororities
Soclal, {63, 27, 28]; 86.14(a)
. Business/professional, [40, 63, 27, 28)*
86.31(b) (7) .
Honor societies, {40. 53]: 86.31(b) (7)
Fringe benefits. [67; 88, 89]; 86.56, 86.39
Part-time employees, {89]

* G
Gilevance Procedure, see "Designation of re-
sponsible employee”, 86.8(a) (b)
*
Health and Insurance Benefits and Se=ices,
{67. 88, 93}; 86.3Y. 86.56
Honor socleties, [40, 53]; 86.31(h;T)
Honsing. 88,52 . *
Generally. ;42]: 86.32(b) .

Provided by recipient, 86,32(b)
Other housing. [54]: 86.32(c)

3
Job Classification and Structare, 88.55
ol .
LEA's. [44]; 86.35
M

Marital and Parental Status
Employment
General. [85, 93, 94]; 86.67
Pregnancy, {86, 93, 94); 86.57(b)”

Pregnancy as a temporary disability, (85, ’

93,94]; 86.67(¢c)
‘Pregnancy leave,:[85, 93, 94]; 86.57(d)
Studenis
General, [49];:86.40(a) ()
Pregnancy- andrelated -conditlons, [50];
86.40(b) (1) (2) (3) (4) () i
Class participation, [80]: 86.40(b) (1)
-Physiclan certification, [60]; 86.40(b) (2)
Special classes, [50]; 36.40(b) (8)
Temporary leave, (50]; 86.40(b) (4) (6)
Membership Practices of Soclial fraternities
and sororities, (27,28, 53]; 86.14(2)

Voluntary youth- ‘service organizations,

127, 28, 53); 8€.14(c) :
YMCA, YWCA and others, [27, 28, B3]
* 86.14(b).*
Military- and- Merchant -Marine - Educational
-Institutions, [29]; 86.13

» . P -

Pooling, see “Financlal "Assistance”, 86.37
Pre-employment Inquiries

“Marital status, (86, 95} ; 86.60(a)

Sex, 86.60(b) -

-

-

Preference in Admissions, [35]);86.22
See also “Remedial and Affirmative Action”
Pregnancy, Employment )
General, 85, 93, 94); 86,67 -
Pregnancy: {85. 93, 94]; 86.57(b)
Pregnancy as temporary ‘disability, {85. 93,
» 94]: 86.57(c) -
Pregnancy leave, (85,93, 941; 86.57(d)
Students §
General, {49, 50]: 86.40(a) and (b)
Pregnancy and related conditions; [50};
86.40(by(1) to (5)
Class Participation, [50, 55, 58); 806.40(b}

(1)
Physical certification, {50]; 86.404b) {2)
Speclal class, [50]); 86.40(b) (3)
Temporary leave. {60]: 86.40(b) (4), (5)
Private Undergradnate Professional Schools,
[30]); 86.15(d)
Purpose of Regulation, [331; 86.1

R

Real Property; 86.21g)

Recruitment’
Employment
Nondiscrimination, [83,91}; 86.53:a)
Patterns, 86.53(b) s

Student
Nondiscrimination, [34, 35]; 86.23(a)
Recruitment at certain institutions, 86.23

(b)

‘Religious Organizations
Application, (29,28); 86.12(a)
Exemption. [26): 86.12(b)

Remedial and Afirmative Actions., !16, 17,
24]; 88.3

e -8
_Scholarships, see “Financlal Assistance”,

86.37 )
Self-evaluation, [16, 22]; 88.3(c) (d)
Surplus -Property (see- Transfer-of -Property
-86.5)
Duration of obligation 86.4(b)
Rezl Property 86.4(b) (1)

R
-~
Textbooks and curricular materials, (62, 79.
80]: 86.42 .
Termination of funds, (10, 11]
Transfer of property, 86.5 “
Transition Plans

Content of plans, 86.17(b)
Different” from Adjustment perlod, [78];
“'88.41(d): B
Submiission of plans, 86.17(a)

[FR Doc.75-14651 Filed 6-3-75;8:46 anf)




